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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1965, to December 81, 1965. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.
~ The Honorable Stewart L. Udall served as Secretary of the Interior
_ during the period covered by this volume; Mr. John A. Carver served
as Under Secretary; Messrs. Harry R. Anderson, Frank P. Briggs,
Stanley A. Cain, Kenneth Holum, John M. Kelly, and J. Cordell
Moore served as Assistant Secretaries of the Interior; Mr. Otis D.
Beasley served as Assistant Secretary for Administration; Mr. Frank
J. Barry served as Solicitor of the-Department of the Interior and Mr.
Edward Weinberg as Deputy Solicitor.

This volume will be cited within the Department of the Interior as -
“r2 1.D.”

- Secretary of the Interior

T,
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ERRATA

Page 3—Table 3d column, omission of theletter 7 in the word actual.

Page 230—Paragraph 5, Line 2—the word correction, should read connection.

Page 314—TFootnote 1-See page 23 et seq; infre, should read page 323

Page 817-—Paragraph 4 Rule 7 (5 L.D. at 548), should read (51 L.D. ot 548)
) Page 323—Footn0te 14—See dlSCHSSlOH on Page 20, supre, should read Page_
’ 322
*. Page 440—Appeal of Sunset Constructlon, Ine., IBCA—494—9—6‘4, should read
" IBOA-454-9-64.

Page 447-Footnote 22,70 LD. 242 63 BCA, should read 1963 BCA.

Page 559-—Topical Index Heading “Grazing Permits and Licenses: Gener-
) ally,” Paragraph 1~L1ne 2 should read quires that one who leases land * * *

b1
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF
DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged according
to the last name of the first party named in the Depa,rtment’s decision,
-all the departmental decisions pubhshed in the Interior Decisions,
beginning with volume 61, judicial review of which was sought by .
one of the parties concerned. The name of the action is listed as it
appears on the court docket, in each court. Where the decision of the
court has been published, the citation is given; if not, the docket num-
ber and date of final action taken by the court is set out If the court
issued an oplmon ina nonreported_ case, that fact is indicated; other-
wise no opinion was written.. Unless otherwise indicated, all suits
were commenced in the United States District Court for the District of
Columbia, and, if appealed, were appealed to the United States Court
of Appeals for the District-of Columbia Cireuit. -Finally, if judicial
review resulted in a further departmental decision, the -departmental -
decision is cited., .Actions shown are those taken prior to the end of
the year covered by this volume.

Adler Construction Oo. ,67 1D.21 (1960) (Recon51derat10n) 7
Adler Constriction’ O'o ». United States Cong. 10—60 Suit pendmg

Allwd Contractors, Inc., 68 ID.145 (1961)
Allied C’ontmctors, Inc . United . States, Court of | Glalms No. 163—63
Suit pending. .

Max Barash, The Tewas Oompamy, 63 1. D 51 (1956)
) Maw Bamsh v. Douglas McEKay, 01v11 Action No. 939-56. - Judgment. for
defendant June 13, 1957 ; reversed and remanded; 256 F.2d. 714 (1958) H
‘judgment for plauntlff December 18, 1958, U. S DIStI‘ICt Court D. G 66 LD. 11
(1959).  No petition. :

Barnard-Curtiss Co., 64 LD. 312 (1957) 65 I.D.49 (1958)
Bama,rd Curtiss C'o v. United States, Court, of Claims No. 491-59. Judg-
ment for plaintiff, 301 T, 2d 909 (1962).

' Eugema Bate, 69 1.D. 230 (1962) , :

‘ Katherine §. Foster & Brook.H. Duncan, II 7 Stewart L. Udall, Cnn.l ‘
Action . No. 5258 United States ‘District Court for the sttnct of New -

" Mexico. Reversed335F 24 828 (10th ClI' 1964) . No petltlon

Sam BeTgesen, 62 1.D. 295
~.Reconsideration denied, IBCA-11 (Decernber 19, 1955)
- Sam: Bergesen v. United States, Civil-Action -No. 2044, in the United States
District Court for the Western Division of Washmgton Complaint dis-
missed, March 11, 1958. No appeal

XVIT
209—494——66~2
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BLM-A-045569, 70 LD. 231 (1963)
- ‘New York State Natural Gas Corp. v. Stewart L. Udall, Civil Action No.

2109-63.
Oonsolidated Gas Supply Corp. v. Stewart L. Udall et el., Civil Action

No. 2109-63. Judgment for defendant September 20 -1965. Appeal filed
November 16, 1965. . .- . .

Melvin A. Brown, 69 1.D. 131 (1962)
. Melvin A. Brown v. Stewert L. Udall, Civil Action No. 3352-62. Judgment
for defendant September 17,1963, J udgmernt reversed 335 I‘ 24 706 (1964)

\To petition.

Oalzforma Oompamy, The 66 LD. 54 (1959)

' The Californie Company v. Stewart L. Udell, Civil Actlon No 980—59
Judgment for defendant; October 24 1960 (opmwn) Afﬁrmed 206 I, 2d‘
384 (1961)

Carson Construction Co., 62 1.D. 492 (1955)
L Carson O’onsiructwn 00 v.- United States, Couvt of Claims No 487-59.
" Judgment for plamtlff ‘December 14,1961, - No appeal : :

M 7s. H annah Cohen, 70 1. D. 188 (1963) ‘
" H mmah and Abmm Cohen v. United States, Civil Actlon No. 8158, Umted
- States District Court for the District of Rhode Island. Gompromlsed

BameyR 00280% 70 I.D. 409 (1963) -
 Barney' R. C’olson et al:, v. Stewart L. Udall Civil Aemon No 63-—26—01v Z
Oc¢, United States Distriet Court for the’ Mlddle District ‘of Florida.  Suit’
pending. .

C’OMmbzrm G’(M'bon OOmpcmy, Zl[ erwin L’ Lzss, 63 L. D 166 (1956)
Merwin B. Liss v. Fred A. Seaton, Civil Actmn No. 3233-56. Judgment for
‘defendant, January 9, 1958, Appeal dlsmlssed for want of prosecutmn, Sep-
tember 18; 1958, D.C. Cit; No. 14, 647

Awtrice 0. Copeland, 69 1.D. 1 (February 21, 1962)
} Autmce Copeland Freemom v, Stewart L. Udall Olvﬂ Actlon No. 1578’
o Tucson in the’ Umted States Dlstrlet Court for the D1strlet of Arizona.
Judgment for defendant September 3 1963 (0p1n1on) Aﬁirmed 336 F 24
706 (19647, No pet1t10n

John C.dedrmas,Jr.,P. A. Mo[fenna, 63.1.1).82. (1956) _
Patrick A McKermav Olarence A. Dams 01V11 ACthn No, 2125—56 Judg-'
“ ‘ment for defendant;’ June 20, 1957 aﬂirmed 259 F 2d 780 (1958) H cert
den., 358 U.S. 885 (1958). .
The Dwedge Corporation, 64 1.D. 368 (1957 ) 65 ID 336 (1958)
- The Dredge O'orpomtwn v . Russen Penny, "Civil’ Actmn ‘No, 475 in the

>Umted States District Gourt for the District of Nevada J udgment for de-
fendant, September 9, 1964, " Appeal filed 9th Olr November 25, 1964 ‘

John J. Farrelly et al., 62 L.D. 1(1955)
John J. Farrelly (md The Fifty-One 0l Co. ». Douglas McKay, 01v11
‘Action No. 3087-55. Judgment for plamtlff, October 11,1955. No app_eallr
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Franco Western Ot Company et al.,65 1.D. 816,427 (1958) :
Raymond J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59.  Judg-
ment for plaintiff, August 2, 1960 (opinion). .No appeal taken.
See Safa1 ik V. Udall 304 F. 2d 944 (1962). Cert. den., 371 U S 901

Gabbs Ewplomtwn Co., 67 LD, 160 (1960)

Gabbs Exploration. C‘ompawy v. Stewart L. Udall Clvﬂ Action N 0. 219—61
Judgment, for defendant December 1, 1961. Afﬁrmed 315 F. 2d 37 (1963) y
cert. den., 375 U.S. 822 (1963).

Stanley Garthofner, Duvall Brothers, 671.D. 4 (1960) -
) Stanley Gmthofner v, Stewart L. Udall, Civil Action No 4194—60 Judg-
ment for, plamuff November 27,1961, No appeal )
General Excavating Co., 67 1.D. 344 (1960)

General Ewcavating, O'o v.. United, States, Court of Clalms No. 170‘62
Dismissed with preJudlce December 16, 1963 )

Nelson A. Gewftula, 64 1.D. 225 (195()

Nelson A. Gerttula v. Stewaert L., Udell, Civil Action No. 685—60 -Judg-
ment. for: defendant June 20, 1961 ; ‘motion for rehearing demed Au“ust 3; )
1961. Affirmed, '309 F 2d 693 (1962). No petltlon

Charles B. Gonsales et ol., Western il erlds, Ine et al., 69 I.D.236
(1962) ; ,
.. Pan._ American Petroleum C’m'p di C'harles B Gonsales 2 Steu/art L
Udall, Civil Action No. 5246, United States District Court, for the D1str1ct
~ of New Mexico. Judgment for defendant May 13 1964 Aﬂirmed 352 BiiN
24 32 (1965). - . .
Guif 0il Corporation, 89 L D 30 (1962)

Southwestern Petroleum C’orp V. Stewart ‘L. Udall, Civil Actmn No 2209—
62. Judgment: for defendant, Octcber 19, 1962, Afﬁrmed 825 T...2d 633.
(1963) No petltlon

'G’ ¢hrie Electrical Ocmstmctwn, 62 ID 280 (1955) 5 IBCA—22
~="(Supp.) (March 30,1956) :

Guithrie: Blectrical Construction Co.. v. United. States, ‘Cotizt “of* Clau:ns
-No. 129-58. /'Stipulation of settlement filed" Septembeér: 11, 1958 Compro-
mise offer accepted and case closed October 10 1958. Y

L.N. Hagood et al., 65 L.D. 405 (1958) , - »
T Bdwin Still-et- al: v, United States, Civil: Action No 7897 United States
- Distriet- Court for:the District: of Golorado Compromise ‘aecepted.:
‘ Ra:ymondJ Hansen et al., 67 1. D 362 (1960)

Raymond J. Hansen ‘et al. v Stewa’rt L. Udall, Cwﬁ Actmn No 3902 60'
Judgment' for.: defendant, June 23 1961 Aﬁirmed 304 105 2d 944 (1962),
-cert. .den., 371 1.8 901 IR B R :

" “Robert Schidein v. Stowart L. Uddll,' Civil Aetif)n No. 4131-30. T udgﬁnent ‘
" for defendant, June 23, 1961, Affirmed, 304 T, 24 944 (1962). No petition.
" Duncen Miller v. Stewert. L. Udall, Civil Action No. 3470-60. Judgment
for defendant, June 23, 1961, Affirmed, 304 ¥. 2d 944 (1962). No petition.
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Kenneth Holt, an individual, ete., 68 T.D. 148 (1961)
Kenneth Holt, etc., v. United States, Court of Claimg No. 162-62. - Stipu-
lated judgment, July 2, 1965. .

Hope Natural Gas Company,70 1D. 228 (1963)
Hope Natural Gas Co. v. Stewaert L. Udall, Civil Action No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al.; Civil Action No.
©2109-63. * Judgment for defendant, September 20, 1965. ‘Appeal filed,- No-
vember 16, 1965.

Boyd L. Hulse v. Williom H. Griggs, 67 LD. 212 -(1960)

' William H. Griggs v. Michaeel T. Solan, Civil Actiqn. No. 3741, in the United
States District Court for the District of Idaho Stipulation for dismissal
filed May 15 1962. '

Idaho Desert Land Entries—Indion Hill Group, 72 LD. 156 (1965)
Wallace Reed et ol. v. U.S. Depariment of the Interior et al., Civil Action
No. 1-65-86, United States D1stnet Court for the District of Idaho, Southern.
Division.. Suit pending.

Interpretation of the Submerged Lomds Aet, 71 1.D.20 (1964)
Floyd A. Wa,ll@s . Stewart L Udall 01\711 Actlon No. .3089-63. Suit
pendmg . :

- J.A. Tertengc@Som,]nc 64 I.D. 466 (1957) ,
J 4. Tertelmg & Sons Inc . Umted States CouLt of Clalms No. 114-59,
Smt pendmg

J.D. Armstrong C’o lnc GSID 289 (1956)
J. D. Armstrong, -Inc. v. United :S8tates, Court of Claims No. 490—56.
Plaintiff’s motion to dismiss pemtlon allowed, J une 26, 1959.

Max: L. Kruegef', Voughan B 'C’ovmkellg/, 65 L.D. 185 (1958) -
Mag L. Krueger v. Fred A. Seaton, Civil Action No. 3106-58 Complamt
.dismissed by plaintiff, June 22, 1959. : o

W. Dalton La Rue, Sr.,69 1.D. 120 (1962)

W Dalton Lt Rué, Sr. v. Stewart L. Udall, Civil Action: No. 2784-62.

Judgment for defendant, March 6, 1963.- Affirmed; 324 K. 2d 428 (1963),
cert. den., 376 U.S. 907 .(1964). : .

Charles Lewellen, 70 L.D. 475 (1963)
- Bernard H. Darling v. Stewaert L. Udall, Civil Action- No. 474-64, ~ Judg-
ment for defendant, October 5, 1964 Appeal voluntarily d1sm1ssed ‘March
26, 1965. :

Milton H. lehtemualner et aZ 69 ID 4l (1962)
g - Kenneth McGahan . Stewart L. Udall, Civil Action No.. A-21-63, United
States - District Court for the Distriet of Alaska. Dismissed on. merits,
April -24, 1964 Stlpulated dismissal of appeal with prejudice, October B,
1964, - : :
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A:G. McKinnon, 621.D. 164 (1955)

A, J. MeKinnon v. United States Civil Action’ No 9833 United States Dis-
trict. Court for the District of Oregon. . Judgment for plaintiff, December 12,
1959 (opinion) ; reversed; 289 F. 2d 908 (9th Cir. 1961).

Wade McNeil et al., 64 1.D. 423 (1957)

: Wade MeNeil v. Fred A, Segton, Civil Action No 64:8—58 Judgment for
defendant June 5, 1959 (opmlon), reversed 981 F. 24 031 (1960).. No
-opinion.

Wade McNeil v, Albert K. Leonard et al., Civil ACthIl No. 2226 “United

fStates District Court for the District of Montana. Dlsmlssed November 24,
1961 (opinion). -Order, April 16, 1962.

Wade McNetl v, Stewart L. Udell, Civil Actlon No. 678.62. Judgment for

) defendant December 13, 1963 (opinion). Afﬁrmed 340 P 24 801 _(1964)
Cert. den., 381 T.8. 904 (1965).

Salvatore Megna, Guardion, thlzp 7. Garigan, 65 -1.D.. 33 (1958)
Salvatore Megna, Guardian éte. v. Fred A. Seaton; Civil Action No. 463-58.
Judgment for plaintiff, November 18,1959 motion: for  reconsideration
denied, December: 2, 1959. No appeal.
Philip T. Garigan v. Stewart L. Udall, 01v11 Actmn No. 1577 Tuc in the
United States District Court for the District of Ar_lzonae Actmn suspended
pending issuance of Dir’s. Dec. o ' :

Duncan Miller, Samuel W. McIntosh, 71 1D.121 (1964)
Samuel. W. McIntosh v. Stewart L. ‘Udall, Civil Actlon No. 1522-64.
Judgment for defendant June 29 1965. ‘No appeal )
Dumcan Miller, 70 LD.1 (1963) ‘
" Duncan Miller v. Stefwa,rt L. Udall, C1v11 Action No. 931—63 Sult pendmg
Duncan M. iller, Lousse Cuccia, 66 1.D. 388 (1959) : '
Louise Cuccia aend Shell 0il Company: v. Stewart L. Udell, Civil: Action
. No. 562-60. Judgmen‘t for defendant June 27, 1961 _no appeal taken,
mecm Miller, A~28008 (August 10, 1959), A~ 98093 ot al. (October
80, 1959), A-28133 (December 22, 1959) A-28378 (August5 1960},
A—28258 et al. . (February 10, 1960) :

Henry 8. Morgan et al., 65 LD. 369 (1958)
Henry 8. Morgan v. Stewart L. Udall, Civil Action No." 3248-59. Judg-
ment for: defendant, February 20; 1961 (opinion). Aﬁ"lrmed,' 306 F. 2d 799
(1962) ; cert den., 871 U.S. 941. (1962). : L o

Morrison-Knudsen, Inc., 64 1.D. 185 (1957) -
. Morrison-Knudsen C‘o Inc. v. United States, Court of Cla1ms No. 239—61
Remanded to Trial Commissioner; May 14, 1965. : .
Richard L. Oelschlaoeger, 67.1.D. 287 (1960)

Richard L. Oelschlaeger v. Stewaert. L.  Udall, Civil Adtion No. 4181-60.
Dismissed, November 15, 1963.  Case reinstated, February 19, -1964.
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Qil and Gas Leasmg on Lands Withdrawn. by Erecutive 09°ders for
- Indion Purposes in Alaske,70 LD. 166 (1963) -

Mrs. Louise A. Pease v. Stewart L. Udall, Civil. Achon No. 760—63 United

States District Court for the District of Alaska at Anchorage. Withdrawn,

April 18,1963,
Superior 0il Co. v. Robert L. Bennett, C1v11 ACthIl No A—17—63 United

‘States District Court for the District of Alaska at Anchorage. Dismissed,
April 23, 1963,

Native Village of Tyonek v. Robert L. Bemwtt Civil Action No. A-15-63,
United States District Court for the District of Alasgka at Anchorage. DlS-
missed, October 11, 1963.

. Mrs. Louise A. Pease v. Stewart L. T]dall Civil Action No. A—20-63, Umted
. 'States District Court for the District of Alaska at Anchorage. Dismissed,
‘October 29, 1963 (Oral opinion). Affirmed, 332 F. 2d 62 (1964). No.

petition.
George L. Gucker v. Stewart L ‘TUdall, Civil Action No. A-39-63, United

States District: Court for the District of Alaska at Anchorage Dismissed
‘without prejudice, March 2,1964. . No appeal. .

Paul J arvis, Inc., 64 1.D. 285 (1957) ,
Paul Jarvis, Inc. v. United States, Court of Claims No. 40-58.  Stipulated
judgment for plaintiff, December 19, 1958.
- Harold Ladd Pierce, 69 1.D. 14 (1962)

Duncan Miller v. Stewart L. Udell, Civil Action No. 1351—62 Judgment
for defendant, August2 1962. Affirmed, 317 F. 24 573 (1963) _No petition.

Port Blakely Mill C’omp(mg/, 71LD. 217 (1964)

Port Blakely Mill Company. v. United States, Civil Action No. 6205 in the
United States District Court for the Western District for Washmgton Suit
pending,

Richfield 04 Corporation, 62 1.D. 269 (1955)

‘Richfield Oil Corporation v. Fred A. Seaton, Civil Actmn No. 3820-55.

Dismissed without prejudice, March 6,1958;; ‘No‘appeal.

Hugh 8. Ritter, Thomas M. Bunn, 72 1.D. 111 (1965)
Thomaes M. Bunn v. Stewert L. Udall, Civil Action No. 2615-65. Suit
pending. )
San Carlos Mineral Stmp, 69 1.D. 195 (1962)

James Houston Bowman v. Stéwart L. Uddall, Civil Action No 105-63.
‘Judgment for defendant, June 16, 1965.  Appeal taken, July 186, 1965.

Seal and Company, 68 1.D. 94 (1961)
Seal and Company, Inc. v. United States, Court of Claims No 274-62.
Judgment for plaintiff, January 31, 1964.- No appeal.

Southawestern Petrolewm Corporation et ol.,711.1D. 206 (1964)
Southwestern Petrolewm. Corp..v. Stewert L. Udell, Civil Action No. 5773,
in the District Court for the District of New Mexico, = Ji udgment for-defend-
ant, March 8, 1965. Appeal filed May 3, 1965.

Standard Oil Company of Tewas, 71 1.D. 257 (1964)

California 04l Company v. Secretary of the Interior, Civil Action No. 5729,
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: Umted States District Court for the District of New Mexuzo ~J udgment for
plaintiff, January 21, 1965 No appeal.

James[f Tallman, 68 LD. 256 (1961)
- James K. Tallman et al. v. Stewart L. Udoll, O1v11 Action No, 1852-62,
" Judgment’ for defendant, November 1, 1962 (opinion). Reversed, 324 F. 2d
411 (1963). Petition for rehearing denied, October 16, 1963. Cert. granted,
876 U.S. 961 (1964). Dist. Ct. Afirmed, 380 U.8. 1 (1965). Rehearing
~ denied, 380 U.8. 989 (1965). '

Texas Construction Co.;64 1.D. 97 (1957)
Reconsideration denied, IBCA~73 (June 18, 1957)

Tewxas. Construction Co. v. United States, Court of Claims No. 224-58.
Stipulated judgment for plaintiff, December 14, 1961. '

L'state of John Thomas; Deceased Cayuse Allottee No. 293 and Estate
of Joseph Thomas, Deceased Umaitilla Allottee No. 877,64 1.D. 401
- (1957) - :

Joe Hayes v. Fred A. Seaton, Seecretary of the Interior, Civil Actlon No.
859-581.  On September 18, 1958, the court entered an order granting de-
fendant’s motion for judgment on the pleadings or for summary judgment.

- The plaintiffs appealed and on July'9; 1959, the decision of the District Court
was afiirmed, and on October 5, 1959, petition for rehearing en banc was
denied, 270 F. 2d 319. A petition for a writ of certiorari was filed January
28, 1960, in the Supreme Court. Petition denied, 364 U.S. 814 (1960),
rehearing denied, 364 U.S. 906 (1960).

Thor-Westcliffe Development, Ine., 70 ID.134 (1963)

Thor-Westcliffe Development, Inc . Steweart L. Udall, G1v11 Action No.
5348, United : States District Court for the District of NeW Mexico.  Dis-
mlssed w1th preJudlce June 25, 1963. :

Seo also:

Thor-Westcliffe Development, Inc., v. Stewart L. Udall et al., Civil Action
No. 2406-61. - Judgment for defendant, \Iarch 22, 1962 Afﬁrmed 314 F. 24
257, cert. den. 373 U 8. 951.-

Union Ol C’omp(my of C’alzforma et al., T1. 1. D. 169 (1964:) 72 I D.
313 (1965)

Penelope Chase Brown et al. . Stewart L. U(lall Civil Actlon No. 9202,
_United States District Court for the District of Colorado.. Suit Pending.
Equity 0il Co. v. Stewart L. Uda,ll Civil Action No. 9462, Umted States
District Court for the Dlstrlct of Colorado. Suit Pendmg
Gabbs Baploration Co. v. Stewart L. Udall; Civil Action No. 9464 United
States Distriet Court for the District of Colorado Suit pending. -
Harlan H. Hugg ¢t al. . Stewart L. Udall, Civil Action No. 9252, United
States District Court for the District of Colorado. - Suit pending.
.. .Bernette T. Napier et al. v. Secretary of the Interior, Civil Action No.
©.. 8691, United. States Dlstmct Court for the Distriet of ‘Colorado. Suit
pending.. .
Johin W. Savage . Stewa/rt L Udall Civil Actlon No 9458 United States
Distriet Court for the District of Colorado. - Suit pending.
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'The 'O@l Shale Corporation et al. v. ',S'ecre'ta,ry of the Interior; Civil Action
No. 8680, United States District Court for the District of Golorado Suit

pending.
The 0il Shale C‘orpomtwn et al. v. Secretary of the Intemor, C1v11 Actlon
No. 9465, Umted States D1str1ct Court for the District of Colorado Suit

pendmv :
Joseph B. Umpleby et al. v. Stewart L Udell, Civil: Actlon No 8685, United

States Distriet Court for the District of Colorado. Suit pending,
- Union 01l Company of California, A Corp. v, Stewert L. Udell, Civil Action
No. 9461, United States Distriet Court for the  Distriet of Colorado. Su1t

pending.
Union Oil Oompcmy of Oalzforma, 71 ID 287 (1964) 72 ID 313

(1965)
Union Ok Oomptmy of Cualifornia v. Stewa/rt L. Udall, Civil Actlon No..
2505-64. Judgment for defendant, December 27, 1965. Con

Union_0il Company 0]“ Ualzf0¢ma Ramon P. Oolvert 65 1.D. 245'
(1958)

: Umrm 0il (}'ompany of Oalz;fomw, V. Stewart L. Udall ClVll Actlon No.
3042-58. Judgment for defendant,r May 2, 1960 (opinion). Aﬂﬁrme_d 289
- F. 2d 790 (1961).. No petition.

Union Pacific Railroad Company, 2L D 7 6 (February 16, 1965)
The State of Wyoming and Gulf 0il Corp. v. Stewert L. Udall, etc., Civil
Action No. 4913, United States District Oourt for the District of Wyommg
Suit pending.

United States v. Alonzo A. Adams et al., 64 TD. 221 (1957)

Alonzo A. Adams et ol. v. Paul B. Wztme.r et al., United States District -
Court for the Southeérn District of California, Civil Aétion No. 1222-57-Y.
Complaint dismissed, November 27, 1957 (opinion) ; reversed and remanded,
271 F.2d 29 (9th Cir. 1958). ; on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (1959).

United Stoates ©. Alonzo A. Adams, United States District: Court for the
_Southern District of California, Civil Action No. 187-60-WM.. Judgment for

* plaintiff, January 29, 1962 (opinion). Judgment modified, 318 F.'2d 861
(1963). No petition S 1

United Statés v. Alwis F. Denison et al., T1 T. D. 144 (1964) -

Marie W, Demson, individually ond as ewecuto i@ of the Bstate of Alms .
Denison, deceased v. Stewart L. Udall, Civil Action No 963, United . States
District Court for the Dlstrlet of "Arizona, Remanded 248 T, Supp 942 (9th
Cir, 1965).

United States v. Charles H. Henrikson et aZ 70 1.D. 212 (1963)
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Southern Division. Judgment for defendant, May 28, 1964, Affiried; 350
F. 2d 949 (1965), Petltlon for rehearmg denied October 28 1965
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United States v. K. V. Pmssmtm and, Demsees of the H. 8. Martin
- Estate; 71 L.D. 447 (1964)

E. V. Pressentin, Fred J. Maftm Admm of H. A. Martin Bstate v. Stewart
L. Udall ond Charles Stoddard, Civil Action No. 1194-65.  Suit pendmg

United States v. Ford M C’ooweme, 72 1.D. 141 (1965)

Ford M. Oom)erse .. Stewart L. Udall, Civil-Action. No, 65 581 Umted
States District. Court for the Distriet of Oregon Sult pending. :

Un@ted States v. [ndepe'ndent Quick Silwer Co., 72 1.D. 367 (1965)

Independent Quick Silver Co., an Oregon Corp v. Stewart L. Udell, Civil '
- Action: No. 65-690, Umted States District Court for the District of Oregon
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United Stotes v. K. enneth M G‘C’Zarty, 71 1.D. 331. (1964)

Kenneth McClarty v. StewartL Udall, et al Civil Action No. 2116, United
States District Court for the Eastern Dlstrlct of Washmgton, Southern
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E. A, Vaughey, 63 I.D. 85 (1956)

E. A. Vaughey v. FredA Seaton, Civil Action No 1744—56 Dlsmlssed by
stlpulatlon, April 18, 1957 No'appeal.

Weardco Construction Corp., 64 1. D. 376 (1957)

Weardco Construction Corp. v. United. States, Civil Action No. 278—59—PH
in the United States District Court for the Southern District of Galifornia.
Judgment for plaintiff;: October 26 1959 Satisfaction of Judgment entered
-February 9, 1960. - "= . - B ‘

E'smte of Woo]c Ha h- Nah Oomtmche Allottee No 1927 65 ID 436
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- Deceased; Comanche -Bnrolled Restricted Tndian No. 1927 vi Jane Asenap,
e W@Zfred Tabbytite, J. R Graves; Boaminer of Inhemtcmce “Bureaw of Indum
Ajffairs, Department of the Interior of ‘the United States of America, ‘and
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8281, in the ‘United States District Court for the Western D1str1ct of Okla-
- homa: The-court dlsmlssed the suit as to the Examiner of Inherltanee, and
the plamtlff dlsmlssed the smt w1thout preJudlce as to the other defendants

in the case
. Thomas J. Huff, Adm. with' qmll annezed of the Estate of Wook-Kah-Nah
v, Stewart L Udell, Civil Action  No. 2595—60 Judgment for defendant
_ June5 1962 Remanded 312F 24858 (1962) Ch
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Allen, Sarah E. (40 L.D.: 586) ; modi-
fied, ‘44 L.D. 331.

Americus . Hall (29 L.D: 677); v
cated, 30 L.D. 388. v

*Amidon v. Hegdale (39 L.D. 131);
overruled, 40 L.D. 259 (See 42 L.D.
557.)

*Anderson, Andrew, et al. (1 L.D. 1):
overruled, 84 L.D. 606. (See 36 L.D.
14) ' '

Anderson ». Tannehill et al. (10 L.D:
388) ; overruled, 18 L.D. 586,

Appeal of Paul -Jarvis, Inc. (64 ID.
285) ; distinguished, 64 L.D. 388,

Armstrong ». Matthews (40 1.D. 496) ;
overruled so far as in conflict, 44

" L.D. 156. '

; *For abbreviations used in thié title, see |

EBditor’s note at foot of page LVI

Arnold ». Burger (45 LD 453) - modi-
fied, 46 L.D. 320.

Arundell, Thomas F. (33 L.D. 76) ; over-
ruled so far as in conflict, 51 L.D. 51.

Ashton, Fred W. (31 L.D. 356) ; over-
ruled, 42 L.D. 215. ‘

Associate Solicitor’s ‘Opinion; M-36512
" (July 29, 1958); overruled to extent
- inconsistent, 70 .D. 159. '

Atlantic and: Pacific R.R. Co. (5 L.D.
269) ; overruled, 27 L.D. 241,

*Auerbach, Samuel H. ‘ef al. (29 L.D.

:208) ; overruled, 36 L.D. 86. (See 37
- LD. 715.) _ T _
A Wi Glassford ef al, 56 LD, ‘88

(1937 ), overruled to extent mcon-
sistent, 70 T.D. 159.

Baca Float No. 3 (5 L.D. 705; 12 L.D.
©676;13 L.D: 624) ; vaeated S0 far as
in conflict, 29 L.D. 44....
Bailey, John W..et al.
.miodified, 5 L.D. 513. .
*Baker o. Hurst (7 L.D. 457) ;- over-
ruled, 8 L.D, 110." |(See 9 L.D. 360.)

(3:L.D. ‘386) H

- Barbour v. Wilson ef al. (23 L.D. 462) ;

vacated, 28 I.D. 62. -

Barbut, Jameés (9 L.D. 514) ; overruled
so far as in conflict, 29 L.D. "698.

Barlow, S. L. M. (5 L.D. 695) ; contra,,
6 L.D. 648.

Barnhurst v. State of Utah (30 L.D.
814) ; modified, 47 L.D. 359.

Bartch v. Kennedy (3 L.D. 437) ; over-
ruled, 6 L.D. 217. '

Beery v. Northern Pacific Ry. Co. ef al.
(41 T.D. 121);; overruled, 43 L.D. 536.

Bennet, Peter W. (6 L.D. 672) ; over-
s ruled, 29°L.D. 565.

Bernardini, Bugene J.. ef al. (62 1.D.
231) ; distinguished, 63 ILD. 102,

RLIII
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Big Lark (48 L.D, 479) ; distinguished,
58 1.D. 680, 682,

Bill Fults, 61 ID. 437 (1954); over-
ruled, 69 1.D. 181.

Birkholz, Jobhn (27 L.D. 59) ; overruled
g0 far as in conflict, 43 L.D., 221.

Birkland, Bertha M. (45 L.D. 104);
overruled, 46 L.D. 110.

Bivins o. Shelly (2 1.D. 282) ; modified,
4 L.D. 583.

*Black, L. C. (3 L.D. 101), overruled,
34 L.D. 606. .(See 36 LD. 14.)

Blenkner v. Sloggy (2 L.D. 267); over-
ruled, 6 L.D. 217.

Boeschem, Conrad William (41, L.D.

- 809) ; vacated, 42 L.D. 244, .

Bosch, Gottlieb (8 L.D. 45) ; overruled,
13 LD, 42.

Box v. Ulstein (3 L.D. 143) ; overruled
6 L.D. 217,

Boyle, William (38 L.D. 603); over-

- ruled so. far as in conflict, 44 L.D.
331.

Braasch, William . C., and Ohrls‘t C.
Prange (48 L.D. 448) ;. overruled so
far as in conflict, 60 1.D. 417, 419,

Bradford, J. L. (31 L.D. 132), over-
ruled, 85 L.D: 899,

Bradstreet ef ¢l. v: Rehim: (21 L.D, 30) ;
reversed, 21 L.D. 544,

Brady v. Southern Pacific R.R. Co. (b

L.D. 407 and 658) -overruled, 20 L.D..

259. :

Brandt, William W (31 L'D. 277);
-overruled, 50 L.D. 161.

- Braucht ef al. v. Northern Pacific Ry.
Co. et al. (43 L.D. 536) ; modified, 44
L:D.-225. .

Brayton, Homer E. (31 L.D. 364);
overruled so far as in conflict, 51
L.D. 805.

Brick Pomeroy Mill Site (34 L.D. 320) ;
overruled, 37 I.D. 674.

*Brown, Joseph T. (21 L.D. 47) ; over-
ruled so. far as in conflict, 31 L.D.
222, (See 35 L.D. 399.)

Brown v. Cagle (30 L.D. 8); vacated,
30 L.D. 148, (See 47 L.D. 406.)

Browning, John W. (42 L.D. 1) ; over-
ruled so far as in conflict, 43 L.D.

Bruns, Henry A..(15 L.D. 170) ; over-

AND MODIFIED CASES

ruled so far as in conflict, 51 L.D.
454. :

Bundy ». Livingston (1 L.D. 152) ; over-
ruled, 6 L.D. 284,

Burdick, Charles W. (34 LD 345) ;
modified, 42 L.D. 472.

Burgess, -Allen L. (24 L.D, 11) ; over-
ruled so far as in conflict, 42 L.D.
321. ‘

Burkholder .v. Skagen (4 L.D. 166);
overruled; 9 L.D. 153.

Burnham Chemical Co. ». United States
Borax Co. et al. (54 1.D. 183) ; over-
ruled in substance. 58 I.D. 426, 429. -

Burns, Frank (10 L.D. 365) ; overruled
so far as in conflict, 51 L.D. 454.

Burns v. Vergh’s Heirs (37 1.D. 161) ;
vacated, 51 L.D. 268.

Buttery . Sprout (2 L.D. 293) ; over-
ruled, 5 L.D. 591.

Cagle -v. Mendenhall - (20 L.D, -.447) ;
overruled, 23 L.D. 533.

Cain et al. v. Addenda Mining Co. (24'-
L.D. 18); vacated, 29 L.D. 62.

California and Oregon Land.Co.- (21

© L.D. 344) ; overruled, 26 L.D. 453.

California, State of (14 L.D: 253); ‘va:
cated, 23 L.D. 230,

California, State.of (15.1.D. 10) over-

cruled, 23 L.D. 423,

Cahfornla, State of (19 L.D. 585)
“cated, 28 I.D. 5T.

California, State of (22 L.D. 428) ; over-
ruled, 32 L.D. 34. ,

California, State of (32 I.D. 846) ; va-
cated, 50 L.D. 628. (See 37 L.D. 499
and 46 1.D. 396.)

California, State of (44 L.D. 118) ; over-
ruled, 48 L.D. 98.

California, State of (44 L.D. 468) over- .
ruled, 48 L.D. 98.
California, State of v. Moccettini (19
L:D. 359),;-overruled, 81 L.D. 335,
California, State of v. Pierce (9 C.L.O.
118) ; modified, 2 L.D. 854 .
California, State of ». Smith (5 L.D.
543) ; overruled, 18 L.D. 343.

Call ». Swain (3 L.D. 48) ; overruled,
18 L.D. 373.

Canieron Lode (13 1L.D. 369) ; overruled
so far as in conflict, 25 L.D. 518.

‘va-
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Camplan ». Northern Pacific R.R. Co.
(28 T.D. 118) ; overruled so far as in
conflict, 29 L.D. 550.

Case -v. Church (17 L.D. 578); over-

- ruled, 26 L.D. 453.

Case ». Kupferschmidt (30 L.D. 9);

" overruled so far as in conflict, 47
L.D. 406. ;

Castello v. Bonnie (20 L.D. 311).; over-

" ruled, 22 L.D. 174.

Gate v. Northern Pacific. Ry. Co (41
L.D. 316).; overruled so far as 1n eon-
flict, 48 1.D. 60. 1

Cawood ». Dumas (22 LD 585), va-

- cated, 25 L.D.-526, ‘

Centerville Mining and MiHiuvr Co. (39
L.D. 80); no longer controlling, 48
LD, 17.

Central Pacific R.R. Co (29 L.D. 589) ;

- modified, 48 L.D. 58. )

Central Pacific R.R. Co. v. Orr (2 L.D.
525) ; overruled, 11 L.D. 445.

Chapman -». Willamette Valley and
Cascade Mountain Wagon Road Co.

" (13 L.D. 61) ; overruled, 20 L.D. 259.

Chappell v: Clark (27 E:D. 334) ; modl-
fied, 27 1.D. 532. '

‘Chicago Placer Mining Claim (34 LD
9): overruled, 42 L.D.453.

Childress et al. v. Smith (15 L.D. 89);
overruled, 26 L.D. 453,

‘Chittenden, Frank -O., and Interstate
0il Corp.- (50 L.D. 262) ; overruled.so
far as in conflict, 53 1.D. 228,

Christofferson, Peter (8 L.D. 329);
modified, 6 L.D. 284, 624.

Clafin . Thompson (28 L.D, 279) : over-
ruled; 29 L.D. 693.

" Claney ». Ragland (38 L.D. 550).
43 L.D. 485.)
Clark, Yulu S. ef al. (A-22852) Febru-

-ary 20, 1941, unreported; overruled
so far as in conflict, 59 I.D. 258, 260.

Clarke, C. W. (32 L.D. 233) ; overruled
so far as in conflict, 51 L.D. 51.

Clayton, Phebus (48 I.D, 128) (1921);
overruled to extent inconsistent, 70
LD, 159.

Cline ». Urban (29 L.D. 96) ; overruled,
46 L.D. 492.

Clipper Mining Co. (22 L.D. 527)=; no
longer followed in part, 67 LD. 417.

(See

AND MODIFIED CASES XLV

Olipper Mining Co. v. The Bli Mining
and Land Co. ¢t al. (33 L.D. 660);
no longer followed in part, 67 LD.
417,

Cochran v. Dwyer. (9 L.D. 478). (See
39 L.D. 162, 225.)
Coffin, Bdgar A. (33 L.D. 245); over-

ruled so far as in conﬂlct 52 LD
153.

Coffin, Mary E. (34 LD. 564), over-
ruled so far as in conflict, 51 L.D. -51.

Colorado, State of (7 L.D. 490) ; over-
ruled; 9 L.D. 408.

Condict, W. ‘C. et al. (A-23366) June
24, 1942 unreported ; overruled so far
as in counflict, 59 .1.D. 258-260.

Cook, Thomas C. (10 L.D. 824}.
39 L.D. 162, 225.) )

Cooke ». Villa (17 L.D. 210) H vacated
T19 LD, 442.

Cooper, John W. (15 L.D. 285) ; over-
ruled, 25 L.D, 1183.

Gopper Bullion and Morning Star Lode
“Mining ‘Claims (35 L.D. 27). (See
39'L.D. 574.) '

Copper Glance _Lode (29 L.D. 542)‘;
overruled so far as in conflict; 55 1.D.

g4g BRI

Corlis ». Northern Pacific R.R.-Co. (28
L.D. 265) ;. vacated, 26 L.D. 652.”

Cornell »: Chilton ‘(1 L.D. 153), .over-
ruled, 6 L.D. 483.

Cowles v. Huff (24 L.D. 81) ; modified
28 L.D. 515. =

Cox, Allen H. (30 L.D. 90, 468); va-
cated, 31 L.D. 114. ' ‘

Crowston ».'Seal (5 L.D., 218); over-
ruled, 18 L.D. 586.

Culligan ». State of Minnesota (84 L.D.
22) ; modified, 34 L.D. 151.

Cunningham, John (32 L.D. 207) ; modi-
fied, 32 1.D. 456.

(See

Dailey Clay Products Co., The (48 L.D.
429, 431) ; overruled so far as in con-
flict, 50 L.D. 656.

Dakota Central R.R. Co. v. Downey (8
L.D. 115) ; modified, 20 L.D. 131

Davis, Heirs of (40 L:.D. 573) ; over--
ruled, 46 L.D. 110.

DeLong ». Clarke (41 L.D. 278) ; modi-
fied so far as in eonfiict, 45 L.D. 54.

Dempsey, Charles H. (42 L.D. 215) ;
modified, 43 L.D. 300.
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.Demﬁon and W1111ts (11 C.L.O. 281);
overruled s0 far as in conflict, 26
-L.D. 122,

Deseret Irrwatlon Co et a,l v. Sevier
- River Land and Water Co. ({LO L.D.
463) ; overruled, 51 L.D. 27.

Devoe, Lizzie-A. (5 L.D. 4) ; modified,

. BL.D.429.

Dickey, Ella I.- (22 L.D. 351); over-
ruled, 32 1.D, 331.

Dierks, Herbert (36 L.D. 367); over-
ruled by the unreported case of
Thomas J. Guigham, March 11, 1909.

Dixon ». Dry Gulch Irrigation Co. (45

~L.D. 4) ; overruled, 51 L.D. 2T.

Douglas and Other Lodes (34 L.D.
556) ; modified, 43 L.D. 128,

Dowman v. Moss (19 L.D. 526) ; over-

- ruled, 25 L.D. 8§2.-

Dudymott . Kansas Pacific R.R. CO
(5 C.L,0. 69) ; overruled so far as in
conﬁ1ct 1L.D. 345.

Dunphy, Elijah M. (8 L.D. 102) ; over-

- ruled so far as in- conflict, 36 L.D.
561.

.Dyche v. Beleele (24 L.D. 494) ;. modi-

- fed; 43 1.D. 56: :

Dysart Francis J. (23 L.D. 282) . modi-
fied,.25 L.D. 188. .

Easton, Franms E.. (27 L.D. 600) ; over-
ruled, 30 L.D. 355. - o :
Bast Tintic Consolidated Mining Co.
41 L.D. 255) ; vacated, 43 L.D. 80.
FBlliot .w. Ryan (7.L.D. 322); over-
ruled, 8 L.D. 110. - (See 9 L.D. 360.)

E1 Paso Brick Co. (37 L.D. 155) ; over-
ruled so far as in conflict; 40 L.D. 199.

Elson, William C.- (6 L.D. 797) ; over-
ruled, 87 L.D. 330.

JEmblem- v. ,Weed (16 L.D. 28); modl—
fied, 17 1.D. 220.

Epley ». Trick (8 L.D. 110) ; ovenuled
9 L.D. 360.

‘Erhardt, Finsans (36 L.D. 154) ; over-
ruled, 38 L.D. 406.

Esping v. Johnson (37 L.D. 7()9) ; over-
ruled, 41 1.D. 289,

‘Bwing v. Rickard (1 L.D. 146) ; over-
ruled, 6 L.D. 483.

‘Faleoner v. Price (19 L.D. 167 ) ; over-

: 1111ed 24: LD 264.

TABLE OF-OVERRULED .
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Fargo No. 2 Lode Claims (37 L.D, 404) ;
modified, 43 L.D. 128; overruled so
far as in conflict, 55 1.D. 348.

Farrill, John W. (13 L.D. 718); over-
ruled so far as in conflict, 52 I.D.
473. )

Febes, James H. (87 L.D. 210) ; over-
ruled, 43 L.D. 183,

‘Federal Shale Oil Co. (53 L.D. 213);

overruled so far as in conflict, 55 I.D.
290, , . ) '

Terrell et al. v. Hoge ¢t al.
81) ; overruled, 25 L.D. 351,

Fette o. Christiansen (29 LD. 710);
overruled, 34 L.D. 167.

Field, William C. (1 L.D. 68); over-
ruled so far as in COIlﬂlCt 52 L.D.
478,

Filtrol Company v. Brittan and Echart
(51 L.D. 649) ; dlstmgmshed 55 1.D.
605.

Tish, Mary (10'L.D. 606) modlﬁed 13
L.D. 511.

Fisher o.: Heirs of Rule (42 L.D. 62,
64) ; vacated, 43 L.D. 217.

Fitch ». Sioux: City and Pacific- R.R.
Co. (216 L..and R. 184); overruled
17 L.D. 48.- .

Fleming ».  Bowe' (13 L.D. 78) ; over-
ruled, 23 L.D. 175.

Florida, State-of (17 L.D. 855); re-
versed, 19 L.D. 76.

Florida, State of (47 L.D. 92, 93) ; over-
ruled so far as in conflict, 51 L.D.
291, : )

Florida Mesa Ditch Co. (14 L.D. 265) ;
overruled, 27 L.D. 421.

Florida Railway and Navigation Co. v.
Miller (3 L.D. 324) ; modified, 6 L.D.
716 ; overruled, 9 L.D. 237.

Forgeot, Margaret (7 L.D. 280) ; over-
ruled, 16 L.D. 629.

Fort Boise Hay Reservatmn (6 LD
16) ; overruled, 27 L.D. 505.

Freeman, l‘losme (40 L.D. 108) ; over-
ruled, 41 L.D. 63.

Freeman v. Texas and Pacific Ry. Co.
(2 1.D. 550) ; overruled, 7 I.D. 18

Fry, Silas A. (45 L.D. 20), modlﬁed
51 L.D. 581.

Fults, Bill, 61 1.D. 437 (1904) ; over-
ruled 69 1.D. 181,

(18 L.D.
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Galliher, Maria (8 C.L.O. 137); over-?

ruled, 1 L.D. 57,
G‘rallup ». Northern Pacifie Ry. Co. (un-

‘published) ; overruled so far’ as in|
:Gwyn, James R. (A—26806) December
(See | -

" eonflict, 47 LD, 304,
Gariss ». Borin (21 L.D. 542)
" 39 L.D. 162, 225) o

Garrett, Joshua (7 CVLO 55), over- |

ruled, 5 L.D, 158,

Garvey v. Tuiska (41 LD 510) ; mOdl- -
: . Hansbrough, Henry C. (5 LD 153),

fied, 43 L.D. 229.
Gatés . California and Oregon. RR
. Co. (5 C.L.O. 150) H ovemuled, 1 L.D
336, °

VGauger, Henry (10 LD. 221) ,_over-‘

‘ruled, 24 1.D. 81. )

Gleason v». Pent (14 LD 375 15 LD
286) ; vacated, 53 1.D. 447 ; overruled
so far as in conflict, 59 I.D. 4186, 422.

Glassford, A. W. et al. 56 1.D. 88
(1937).; overruled to extent incon-
sistent, 70 1.D. 159.

Gohrman v. Ford (8 C.L.O, 6); over-
ruled so far as in conflict, 4 L.D. 580,

Golden Chief “A” Placer Claim (35

T L.D. 557) ; modified, 37 L.D. 250.

Goldstein v. Juneau Townsite (23 L.D.
417) ; vacated, 31 L.D. 88 :

Goodale ». Olney: (12 L.D. 324); dlS-
“tinguished, 55 I.D. 580.

Gotebo Townsite v. J ones (35 L.D. 18) ;
modified, 37 L.D. 560.

Gowdy o. Connell (27 L.D, 56); va-

~ cated, 28 L.D. 240.

Gowdy v. Gilbert (19 L.D. 17); over-
ruled, 26 L.D. 453. =

‘Gowdy et al. v, Kismet ‘Gold Mining
Co. (22 L.D. 624) ; modified, 24 L.D.
191.

‘Gramplan Tode (1 LD 544) ; over—
ruled, 25 1.D. 495,

Gregg et al. v. State of Colorad‘o (15
L.D. 151) ; modified, 30 L.D. 310.
Grinnell -». Southern Pacific R.R. Co:
(22 L.D. 438); vacated, 28 L.D. 489.
#Ground Hog Lode v, Parole and Morn-
ing Star Lodes (8 L.D. 430); over-
raled, 34 T.D. 568. (See R. R. Rous-
seau, 47 L.D. 590. ) )

Guldney, Alecids (8 C_DO 157), ‘over-|

""ruled, 40 T..D. 399.
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Gulf and Ship Island R:R. Co. (16 L:D.
"'236) ; modified, 19 L.D. 534.

| Gustafson, Olof (45 L.D. 456) ; modl-

fied; 46 L.D. 442;

17, 1903 unreported dlstmgmshed
66 1.D.275.

Halvorson Halvor K. (39 L.D. 456),
‘overruled; 41 L.D. 505.

- overruled, 29 L.D. 59.- )

Hardee, D.C. (7 L.D. 1) ; overruled 80
“far as-in conflict, 29 L.D. 698.

Hardee v. United States (8 L.D. 391;
16 1.D. 499) H overruled sofar’as in
conflict, 29 L.D.689.

Hardin, James A. (10 L.D. 313); re-
voked, 14 L.D. 233.

Harris, James G. (28 L.D. 90); over-
ruled, 39 L.D, 93.

Harrison, Luther (4 LD, 179); over-
ruled, 17 L.D. 216.

Harrison, W.: R. (19 L.D. 299) ; over-
ruled, 33 L.D, 539.

Hart ». Cox (42 L.D. 592); vacated,
260 U.8. 427. (See 49 L.D, 413.)
Hastings and Dakota Ry. ‘Co. v.
Christenson et al. (22 L.D. 237) ;

overruled, 28 1.D. 572,

Hausman, Peter A. C. (37 L.D. 352) ;
modified, 48 T..D. 629. :

Hayden o, Jamison (24 L.D. 403) ; va-

~cated, 26 L.D. 373. _ e

Haynes ». Smith (50 L.D. 208); over-
ruled so ‘far 'as in conflict, 54 I.D.
150. B :

Heilman ». Syverson' (15 L.D. 184);
overruled,; 23 1.D. 119.

Heinzman et al. v. Letroadec’s Heirs et
al. (28 L.D. 497) ; overriled, 38 L.D.
253.

Helrs of Davis (40 L.D. 573) ; over-
ruled; 46 L.D. 110; )

Heirs of Philip Mulnix (33 L.D. 831) ;
overruled, 43 L.D. 532.

*Heirs of Stevenson v. Cunningham
(32'L.D. 650); overruled so-far as in
conﬁlct 41 LD 119 (See 43 T.D.
196.)

‘Hen's of Talkmgton v, Hempﬂmg (2 )

LD, 46); ;-overruled, 14 LD 200
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Heirs of Vradenberg et al. v. Orr et al.
(25 L.D. 232); overruled, 38 L.D.
253.

Helmer, Inkerman (34 L.D. 341) ; mod-
ified, 42 L.D. 472.

Helphrey o. Coil (49 L.D. 624) ; over-|
Hughes ». Greathead (43 L.D, 497);

ruled, Dennis v. Jean (A-20899), July
24, 1937, unreported. '

Henderson, John W.
vacated, 43 L.D. 106.
112 and 49 L.D. 484.)

Hennig, Nellie J. (38 L.D. 443, 445) ;
recalled and vacated, 39 L.D. 211.

Hensel, Ohmer V. (45 L.D. 557); dis-
tingnished, 66 1.D: 275.

Henry D. Mikesell, A-24112 (Mar. 13,
1946) ; rehearing denied (June 20,
1948), overruled to-extent inconsist-
ent, 70 L.D. 149,

Herman v. Chase ef al. (37 LD 590) ;
overruled, 43 L.D. 246.

Herrick, Wallace H.
overruled, 25 L.D. 113.

Hess, Hoy, Assignee (46 L.D. 421);
overruled 51 L.D. 287

Hickey, M. A. et al. (3 L.D. 83) .; mod-
ified; 5 L.D: 256.

Hildreth, Henry (45 L.D. 464) ;
cated, 46 L.D. 17.

Hindman, Ada I. (42 LD, 327); va-
cated in part, 43 L.D. 191,

Hoglund, Svan (42 L.D. 405) ; vacated,
43 L.D. 538. L

Holden, Thomas A. (16 L.D. 493);
overruled, 29 L.D. 166.

Holland, G. W. (6 L.D. 20) ; overruled,
6 L.D. 639; 12 L.D. 436.

Holland, William . C. (M-27696); de-
cided April 26, 1934; overruled in
part, 55 1.D. 221. .

Hollensteiner,r Walter (88 L.D. 319) :
overruled, 47 L.D. 260.

Holman ». Central Montana Mines Co.
(34 L.D. 568); overruled so far as
in conflict, 47 1..D. 590.

Hon ». Martinas (41 L.D. 119) ; modi-
fied, 43 L.D. 197.

Hooper, Henry. (6 L.D. 624) ; modified,
19 1.D. 86, 284.

Howard ». Northern Pacific R.R. Co.
(23 L.D. 6) ; overruled, 28 L.D. 126.

Howard, Thomas (8 L.D. 409). (See
39 I.D. 162, 225.)

(40 L.D. 518);
(See 44 L.D.

(24 LD. 23);
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- Howell, John H. (24 L.D. 35); over-

ruled, 28 L.D. 204.
Howell, L. C. (39 L.D. 92).
L.D. 411.)
Hoy, Assignee of Hess (46 L.D. 421);
overruled, 51 I.D. 287.

>‘(See 39

overruled, 49 L.D. 413.
427.)

Hull et al v. Ingle (24 L.D. 214) ; gver-
ruled, 30 L.D. 258.

Huls, Clara (9 L.D. 401); mod1ﬁed 21
L.D. 377.

Humble 0Oil & Refining Co. (64 1D. 5) ;
_distinguished, 65 1.D. 316.

Huntei', Charles H. (60 L.D. 395) ; dis-

(See 260 U.8.

- . tinguished, 63 ILD. 65.

Hurley, Bertha €. (TA-66 (Ir.)),
March 21, 1952, unreported; over-

- ruled, 62 1.D. 12, ’

Hyde, F. A. (27 L.D. 472} ;
L.D. 284.

Hyde, F. A. et al. (40 L.D. 284) ; over-
ruled, 43 L.D, 881.

Hyde et al. v. Warren et al. (14 L,D.
576; 15 L.D. 415). (See 19 L.D. 64.)

vacated, 28

Ingram, John D. (37 L.D. 475). (See
43 L.D. 544.) ‘

Inman, ». Northern Pacific R.R. Co.
(24 L.D. 318) ; overruled, 28 L.D. 95.

Interstate Oil Corp. and Frank O. Chit-
tenden (50 L.D. 262); overruled so
far as in- conflict, 53 L.D. 228.

Instructions (82 L.D. 604); overruled
so far ag in conflict, 50 L.D, 628; 53
LD. 865; ILillian M. Peterson, et al.
"(A-20411), “August 5, 1937, unre-
ported. .(See 59 1.D. 282, 2886.)

- Instructions (b1 L.D. 51) ; overruled so

far as in conflict, 54 L.D. 36,
Iowa Railroad Land Co. (23 L. 79;
24 L.D. 125) ; vaeated, 29 L.D. 79.

Jacks v. Belard et el. (29 L.D. 369) ;
vacated, 30 L.D. 345.

Jackson Oil Co. v. Southern Pacific Ry.
Co. (40 L.D. 528) ; overruled, 42 1..D.

81T

Johnson . South-Dakota (17 L.D.411) ;
overruled so far as in conflict; 41 L.D.
22.



TABLE OF OVERRULED

Jones, James A. (3 L.D. 176); over-
ruled, 8 L.D. 448.

Jones v. Kennett (6 L.D. 688); over-
ruled, 14 L.D, 429.

Kackmann, Peter (1 L.D.
ruled, 16 L.D. 464.

Kanawha 0il and Gas Co., Assignee (50

- LD, 689) ; overruled so far as in con-
flict, 54 1.D. 871,

Kemp, Frank A. (47 L.D. 560) ; over-
ruled so far as in conflict, 60 I.D.-417,
419, 3 :

Kemper v. St. Paul and Pacific R.R. Co.
(2 CL.L.. 805) ;. overruled, 18 L.D.
101,

Kilner, Harold B. et al (A—21845),
February 1, 1939 unreported : over-

86); over-

ruled so far as in conflict, 59 I.D.

258, 260.
King v.- Bastern Oregon Land Co. (23
L.D. 579) ; modified, 80 L.D. 19.
Kinney, B. C. (44 L.D. 580) ; overruled

so far as in conflict, 53 1.D. 228,

Kinsinger ». Peck (11 L.D. 202).

|89 L.D. 162; 225.) ‘

Kiser 9. Keech (7 L.D. 25) ; overruled
23 1.D. 119. '

Knlght Albert B., et al. (30 LD 227y ;
overraled; 31 1.D. 64. -

Knight o, Heirs of Kuight. (39 L.D. 362,
491 ; 40 1.D. 461) ; overruled, 43 L.DD.
242, _

Kniskern ». Hastings and Dakota R.R.
Co. (6 C.L.0. 50); overruled, 1 L.D.
362. o

Kolberg, Peter ¥. (37 L.D. 453) ; over-

- ruled, 43, L.D. 181.

Krigbaum, James T.
overruled, 26 L.D. 448.

Krushnie, Bmil L. (52 L.D. 282 290) ;

vacated, 53 I.D. 42, '45. (See 280
T.S. 806.) : .

(See

Lackawanna Placer Claim (36 L.D. 36) ;
overruled, 37 LD.715.

La Follette, Harvey M. (26 L.D. 453) H
overruled so far as in conﬂlct 59
1D, 416 422,

Lamb ». Ullery (10 L.D. 528) ; over-
ruled, 32 L.D. 331.

(12 LD. 617); |
| Louisiana, State of (47 L.D. 866) ; over-

AND - MODIFIED CASES XLIX

Largent, Edward B., e al. (13 L.D.
397) ; overruled so.far as in conflict,
42 L.D. 321.

Larson, Syvert (40 L.D. 69) ; overruled,
43 L.D. 242,

Lasgselle ». Missouri, Kansas and Texas
Ry. Co. (3 C.L.O. 10); overruled 14
L.D. 278, o

Lag Vegas Grant (13 L.D. 646; 15 L.D.
58) ; revoked, 27 L.D. 683.. .

Laughlin, Allen (31 L.D. 256) ;. over-
ruled, 41 L.D. 361.

Laughlin ». Martin - (18, LD 112) H
modified, 21 1.D. 40,

Law v. State of Utah (29 L.D., 623) ;
overruled, 47 L.D. 359,

Lemmons, Lawson H. (19 L.D. 37);
overruled, 26 L.D. 398.

Leonard, Sarah (1 L.D. 41) ; overruled
16 L.D..464. .

Lindberg, Anpa C. (3 LD 95) ; mod1-
ﬁed 4 L.D. 299.

Linderman ». Wait (6 L.D. 689) over-
ruled, 13 L.D. 459,

*Linhart ¢. Santa Fe Pac1ﬁc R.R. ‘Go
(36 L.D. 41) ; overruled, 41 L.D. 284,
(See 48 1.D. 536.) '

Little Pet Lode (4 L.D. 17) ; overruled,
25 L.D. 550.

Lock Lode (6 L.D. 105); overruled S0
far as in conflict, 26 L.D. 123.

-Lockwood, Francis A, (20 LD. 3861);

modified, 21 L.D. 200. .

Lonergran v. Shockley (33 L.D. 238);
overruled so far as in conflict, 84 L.D.
314; 36 L.D. 199.

Louisiana, State of (8 L.D. 126) ; modi-
fied, 9 L.D. 157.

Louisiana, State of (24 L.D. 231); va-
cated, 26 L.D. 5.. .

ruled so far as in conflict; 51 L:D. 291.

Louisiana, State of (48 L.D. 201)-; over-
ruled so. far as in conﬂlct 51 I.D.
201, :

-Lucy B. Hussey Lode G- L.D. 93) -over-

ruled, 25 L.D. 495.

Luse, Jeanette L. et al. (61 ID 103)
distinguished by Richfield Oil Corp.
71 1.D. 243. . ‘

Luton, James W. (84. L.D, 468) ; over-
ruled so far as in conflict, 35 L.D. 102.
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‘Lyman;  Mary 0.-(24 T:D. 493).; over-
Sopyled s6 far asin conflict, 43 L.D:221.
Lynch Patrlck (7 1.D. 83} -overruled |
| McFadden et al. v. Mountain View Min-

"o far‘as'ih conflict, 13 L. D 713

'Madlgan, Thomas (8 L.D. 188) ; over-j—

- ruled; 27 L.D: 448
Magmms, Charles P. (31 LD 222),
0verruled 35 LD. 399. :

Magmms John 8 (32 L.D.14); mod1-.:
: l;?l\Ic:Gaegm, Carl (37 LD 693), ‘over-

‘fied; 491, Db472.
Maher, Jobn M, (34 LD 342) } mod1—
fied, 42T.D. 472

Mahoney, '1‘1mothy (41 ‘L.D. 129) over—; E
: |-McKernan »." Bailey (16 L.D. 368) ;

" ruled; 42 L.D. 813.-
Makela Charles (46 _LD 509) ) ex-
" tended, 49 L.D. 244.

“511)7% overruled 32'L.D. 650.
Malone Land and Water Co. (41 L.D.
"138).; overruled in-part, 43 L:D. 110..
Maney, John J. (356 L.D. 250) H modl-.
fied; 48 L.D. 153.
Maple, Frank (37 L.D. 107 ) overruled
43 TiD. 181 :
“Martin ». Patrick (41 L.D. 284) ; over-:
_ ruled, 43L.D.536. §
‘Mason . Cromwell (24 L.D. 248) ; va-
cated, 26 L.D. 369.
‘Masten, ‘B.C. (22 L.D. 337 ) overruled
25 L.D. 111 :
‘Mather - ¢t al. v. Hackley's Heirs: (15,
L.D. 487) ; vacated; 19 L:D. 48.
‘Maughan, George W. (1 L.D. 25) ; over-
ruled, T I.D. 94. -
Maxwell and Sangre de Cristo Land
~'Grants (46-LD. 301) ; modified, 48
L.D. 88.
‘McBride @: ‘Becretary of the Interior
(8 C.L.O. 10) ; modified, 52 L.D. 33.
McCalla v: ‘Acker (29 I.D. 203), va-.
cated, 30LD 277,
McCord W
“ruled to-extent of any  possible in
consistency, 56 L.D. 73
“MecCornick, - William 8. (41" L.D, 661,
666) ; vacated, 43 1.D; 429. ) i
*MeCraney . He1rs of I—Iayes (33 LD
21y ; ‘overruled so’ far as in conflict,:
41 L.D. 119. (See 43 L.D. 196. )"
“McDonald, Roy " (84’ LD; 21) ; over‘f
U ruled, 3T LD 285

“*McDonogh School Fund

B. (23 L.D. 137); -over-|

“AND “MODIFIED ‘CASES

(11 LD.
" 878) ; overruled, 30 LiD. 616 (See
85 1.D399.): :

ing and Milling Co. (26 L.D. 530);
vacdted; 27 L.D. 358: :
MecGee, Bdward D. (17 L.D. 285); over-

- ruled, 29 L:D. 166.
| - McGrann, Owen (5 LD 10) ; overruled

24 L.D. 502.

-“ruled, 38 LiD, 148,

: McHarry v. Stewart (9 L.D. 344).; crit-

“icized -and distinguished, 56 L.D. 340,

overruled, 17 L.D. 494,

3 wMeKittrick Oil Co.v. Southern Pacific
Makemson v. Smders Heirs (22 YLD 1

‘R.R.-Co. (37 L.D. 243),; overruled so
“far as in conflict, 40 L.D. 528, - (See
42 L.D. 817.)

‘McMicken, Herbert et el. (10 L.D. 97;

11" L.D. 96), distinguished, 58 1.D.
257, 260.

| McNamara et ‘al. v. State of California

(17 L.D. 296) ; overruled, 22 L.D. §66.
McPeek v. Sullivan e? al (25'1.D. 281) :
' overruled 36 L.D. 26.

*Mee v. Hughart et al. (28 L.D. 455) ;

" vacated, 28 L.D. 209. In efféct rein-

stated, 44 L.D. 414, 487, 46 L.D. 434 ;

48 L.D, 195, 346, 348; 49 L.D. 660.

“#Meeboer v. Heirs of Schut (35 L.D.

835) ; overruled so far as in conflict,
| 41°-L.D. 119, - (See 43 1.D. 196.)

“Mercer v. Buford Townsite (35' 1.D.

119) ; overruled, 35 L.D. 649.

| Meyer, Peter (8 L.D.- 639): modlﬁed

12 L.D. 436.

Meyer v, Brown (15 L.D. 307)
39 L.I). 162, 225.)°

Midland  Oilfields Co. (50 L.D., 620);
overruled so far as in conflict, 54 1.D.
371. :

(See

{| Mikesell, Henry D. A-24112 (Mar. 11,
- . 1948) ; rehearing. denied {(June 20,

1948), overruled t0 extent inconsist-
ent; 70 L.D. 149,

Miller, D. (60 1.D. 161) ; overruled in

 part, 62 1L.D. 210.

Miller, Bdwin J. (35 L.D. 411) ; over-
ruled 43 1.D, 181.
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Miller ». Sebastian (19 L.D. 288) over-
-ruled, 26 L.D. 448.
" Milner and North Side R:R. Go. (36 L.D.
488) ; overruled 40 L.D. 187, ..
Milton - et .al. v. Lamh (22-L.D, 839);
overruled 25 L.D. 550.
Mﬂwaukee, Lake Shore and Western
. Ry. Co (12 L.D. 79); overTuIed 29
L. D 112.

'Mmer . Mariott et al (2 LD 709) i

" modified, 28 1..D. 224.

Minnesota. and -Ontario . Bmdge Com— )
pany (30 L.D. -77).;..no longer fol-|

lowed, 50 L.D. 359. .

#Mitehell ». Brown (3 L.D. 65) ; over-.

" ruled, 41 L.D. 396.
520.)

‘ Momtor Lode (18 L.D. 308) ; overruled

25 L.D. 495.

(See 43 L.D.

Monster Lode. (35 L.D. 493) 4 overruledI

so.far-as in conﬂ1ct 55 1.D. 348.
Moore, Charles H. (16 L.D. 204) ; over-
ruled, 27 L.D. 482.

‘Morgan, Henry S. et al. (65 1.D. 369) ;

overruled. to extent inconsistent; 71,

I.D. 22.

Morgan ». Craig (10 C.L.O. 234) ; over-
ruled, 5LD 308. .

Morgan v. Rowland (37 L.D. 90) over-
ruled, 37 L.D. 618. .

Moritz v. Hinz (36 L.D. 450) ; Vacated,
37 L.D. 382,

.Morrigson, Charles S.
modified, 86 L.D. 319.

Morrow et al. . State of Oregon et al.

(82 L.D. 54) ; modified, 83 L.D. 101.:
Moses, Zelmer R. (36 L.D. 473) ; over-,

ruled, 44 L.D: 570.

Mountain Chief Nos. 8 and 9‘Lode"
Claims (36 L.D. 100); overruled in

part, 36’ L.D. 551..

Mt. Whitney Military Reservation (4();

L.D. 315). (See43 I.D. 33.) .
Muller, Krnest (46 L.D. 243); over-
ruled, 48 L.D. 163.

fied, 39 L.D. 360,

Mulnix, Philip, Heirs of (33 L.D. 331) ;.

overruled, 43 L.D. 532.
Myll, Clifton Q., 71 -I.D.-458 (1964) ; as

- supplemented, - 71 I.D. 486  (1964),

~vacated, 72 LD. 536 (1965).

AND MODIFIED CASES

(36 LD. 126);:

LI

Nebraska, State of (18 L.D. 124) over-

rruled, 28 L.D. 358, .
Nebraska State of o. Dorrmgton 2
.C.L.L. 647).; ov,erruled, 26 L.D. 123.

Neilsen ». Central Pacific R.R, Co. et
al.. (26 L.D. 252) ; modified, 30 L.D.
216.

Newbanks . Thompson (29 L.D.. 490) ;
overruled, 29 L.D. 108.

Newlon, Robert C. (41 L.D.:421) ; over-

~ruled. so. far-as in conflict, 43 L.D.
364, . o

New Mexico, State of (46 L.D. 217);
overruled, 48 L.D. 98.

New Mexico, State of (49 L.D. 314) ;
overruled, 54.1.D. 159.

Newton, Walter (22 L.D. 822); modi-
fied, 25 L.D. 188.

New York Lode-and Mill Site: (5 L.D.
513) ; overruled, 27 L.D. 373.

*Nickel, John R. (9 L.D. 388); over-
ruled, 41 LD 129, (See 42 L.D.
'813.) . )

Northern Pagcifie R.R. Co. (20 L.D.
191); modified, 22 L.D. 224; over-

ruled so far as in conflict, 29 L.D.

550. :

Northern Pacific R.R. Co. (21 L.D. 412;
23 L.D. 204; 25 L.D.-501) ; overruled,
53 LD. 242, (See 26 LD. 265; 33
L.D. 426 ; 44 L.D. 218; 177 U.8. 435.)

Northern Pacific Ry. Co. (48 L.D. 573) ;
overruled so far as in conflict, 51
L.D.196. (See’521.D.58.) )

Northern Pacific R.R. Co: ». Bowman
(7 L.D. 238) ; modified, 18 LD 224.

Northern Pacific R.R. Co. v. Burns (6
L.D. 21) ; overruled, 20 L.D. 191.

'Northern Pacific R.R. Co. ». Loomis (21

L.D. 395) ;_overruled, 27 L.D. 464.

Northern Pacific R.R. Co. v. Marshall
-et al.- (17 LD. 545); overruled, 28 -
L.D. 174.

| Northern Pacific R.R. Co. v. Mlller %4
Muller, Esberne K. (39 L.D. 72) ; modi-.

L.D. 100); overruled so far as in con-
flict, 16 L.D. 229.

Northern Pacific:R.R. Co. v. Sherwood.

(28 1.D. 128)-; overruled so far as in -
_conflict, 29 1..D. 550.

‘Northern' Pacific -R:R. .Co.  v. Symons

5 (22 1D, 686)5: overruled, 28 L.D. 95.
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Northern: Pacific RR. Co. v.- Urqubart
(8 L.D. 365) ; overruled, 28 L.D. 126.

Northern Pacific R.R. Co. v. Walters et
al. (18 L.D. 230) ; overruled so far as
in conflict, 49 L.D. 391.

Northern Pacific R.R. ‘Co. v. Yantis (8
L.D. 58) ; overruled, 12 L.D. 127.
Nunez, Roman C. and Serapie (56 L.D.
363) ; overruled so far as in conﬂlct

<57 1.D. 218. )

Nyman . St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L.D. 396) ; over-
ruled, 6 L.D. 750.

O'Donnell; Thomas J. (28 L.D. 214),;
overruled, 35 L.D. 411.

Olson -». Traver et ol. (26 L.D. 350,
628) ; overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382.

Opinion A.A.G. (35 L.D. 277) ; vacated,
36 L.D. 342. v

Opinion of Chief Counsel, July 1, 1914
(48 L.D. 339) ; explained, 68 L.D. 872.

Opinions of Soliéitor, September . 15,
1914, and - February -2, 1915;  over-
ruled, September 9, 1919 (D-43035,
May Caramony). (See 58 I.D. 149,
154-156.)

Opinion of Solicitor, October 81, 1917
(D—40462) ; overruled so far asincon-
sistent, 58 1.D. 85, 92, 96.

Opinion of Solicitor, February 7, 1919
(D-44083) ; overruled, November 4,
1921 (M-6397). . (See 58 LD. 158,
160.)

Opinion of Solicitor, August 8,1933 (M-
27499) ; overruled so far as in con-
flict, 54 1.D. 402.

Opinion of Solicitor, June 1:) 1934 (54
1.D. 517) ; overruled in part, Febru—
ary 11, 1957 (M-86410). :

Opinion of Solicitor, May 8 1940 (57-

1.D. 124) ; overruled:in part 58 L.D.
562, 567.

Opinion - of Acting  Solicitor, June. 6,

1941 ; overruled so far as inconsistent,

60 L.D. 333.
- Opinion of Aecting Solicitor, July 30,
. 1942 ;- overruled-so far as in conflict,
58 1.D. 331.

(M-33183) ; distinguished, 58 L.D. 726,
729,

i(See 59 LD. 346, 350.)
Opinion ‘of Solicitor, August 81, 1943

AND MODIFIED CASES

Opinion of -Solicitor, May 2, 1944 (58
1.D. 680) ; distinguished, 64 1.D. 141. -

Opinion of Solicitor, Oct. 22, 1947 (M-
34999) ; distinguished, 68 1.D. 433.

‘Opinion. of Solicitor, March 28, 1949 -
(M—35093) ; overruled in part, 64 1.D.
70.

Opinion of Solicitor, 60 1.D. 436 (1950) ;
will not be followed to the extent that
it conflicts with these views, 72 L.D.
92 (1965). : '

Opinion of Solicitor, Jan. 19, 1956 (M-
36378) ; overruled to extent -incon-
sistent, 64 1D, 58, ° ' ‘

Opinion of Solicitor, June 4, 1957 (M-
36443) ; overruled in part, 65 1.D. 316.

Opinion of Solicitor, July 9, 1957 (M~

36442) ; withdrawn and superseded
65 I.D. 386, 388,

Opinion of Solicitor, Oct. 30, 1957 (64
1.D. 393) ; no longer followed, 67 1.D.
366. . ‘ o

Opinion of Solicitor, Oct. 27, 1958 (M-~
86531) ;. overruled, 69 I.D. 110.

Opinioh of ‘Solicitor; July 20, 1959 (M-
36531, Supp.) ; overruled, 69 1.D. 110.

Opinion of Solicitor, 68 1.D. 433 (1961) ;
dlstmgulshed and hmlted 72 I D. 245
(1965).

Oregon and California RR Co. ». Puck-
ett (39 L.D. 169); modified, 53 I.D.
264. ) ‘

Oregon Central Military Wagon Road
Co. ». Hart (17 L.D. 480) ; overruled,
18 L.D. 543.

Owens et al v. State of California (22
L.D. 369) ; overruled, 38 L.D. 253.

Pace v. Carstarphen et al. (50 T.D.
369) ; distinguished, 61 1.D.'459,
Pacific Slope Lode (12 L.D.686) : over-
ruled sofar as'in conflict, 25 T.D. 518. -

Papina v. Alderson (1 B. LP 91) : modi-
fied, 5 L.D. 256.

Patterson, Chariles E. (3 L.D. 260);
modified, 6 L.D; 284, 624.

Paul Jones Lode (28 L.D. 120) ; modi-
fied, 81 L.D. 359.

Paul ». Wiseman (21 L.D. 12); over-
ruled, 27 L.D. 522,

Pecos: Irrigation and Improvement Co.
(15'L.D."470) ; overruled, 18 1.D. 168,

- 268.
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Pennock, Belle L. (42 L.D. 315); va-
cated, 43 L.D. 66.

Perry v. Central Pacific R.R. Co (39

. L.D. 5) ; overruled so far as in con-
flict, 47 L.D. 304.

Phebv~, Clayton (48 L.D.: 128),; over-
ruled so far as in confiict, 50 L.D.
2R1; overruled to extent inconsistent,
70 LD. 159.

Phelps, W. L. (8 C.L.O. 139); over-
ruled, 2 L.D. 854.

Phillips,  Alonzo (2 L.D. 321); over-
ruled, 15 L.D. 424,

Phillips ». Breazeale’s Heirs: (19 L.D.
578) ; overruled, 39 1.D. 93.

Pieper; Agnes C. (385 L.D. 459) ; over-

- ruled, 43 L.D. 374.

Pierce, Lewis W. (18 L.D.. 328); -va-

scated, 53 LD. 447; overruled so far
as in conflict, 59 1.D. 416, 422,

Pietkiewicz et al. v. Richmond (29 L.D.

- 195) ; overruled,-87 L.D. 145.

Pike’s Peak Lode (10 L.D. 200) ; over-
ruled in-part, 20 L.D. 204. ’

Pike’s: Peak Lode (14 -L.D. 47) ; over-
ruled, 20 I.D. 204.

Popple, James (12 L.D. 433); overruled
13 L.D. 588,

Powell, D. C. (6 L.D. 302) ; modified,
15 L.D. 477.

Prange, Christ C.. and: William. . C.
Braasch (48 L.D, 448) ; overruled so

" far as in conflict, 60 I.D. 417, 419.

Premo, George (9 L.D. 70) (See 39
L.D. 162, 225.)

Prescott, Henrietta P. (46 LD 4886) ;
overruled, 51 L.D, 287. :

Pringle, Wesley (13 L.D. 519) ; over-
ruled, 20 L.D. 599. - .

Provensal, Vietor H. (30:L.D. 616);

. overruled, 35 L.D. 399. i

Prue, Widow of Emmanuel (6 L.D.
436) ; vacated, 33 L.D. 409.

Pugh, -F. M., et al. (14 LD. 274); in
effect vacated, 232 U.S. 452. .
Puyallup- Allotments - (20- L.D. 157);

modified, 29 L.D. 628.

Ramsey, George L., Heirs of Bdwin C.
Philbrick (A-16060), August 6, 1931,
unreported ; recalled and vacated, 58
1.D. 272, 275, 290,

Rancho Alisal (1 L.D. 173) overruled,
‘5:L.D. 320.

AND "MODIFIED CASES LIIL

Rankin; James D. et al. (7 L.D. 411);
overruled, 35 L.D. 32.

Rankin, John M. (20 L.D. 272); re-
versed, 21 1D, 404,

Rebel Lode (12 L.D. 683) ; overruled,
20 L.D. 204 ; 48 1.D. 523, :

*Reed v.-Buffington (7 L.D. 154) ; over-
ruled, 8 L.D. 110. (See 9 L.D. 360.)

Regione .v. Rosseler (40 L.D. 93) ; va-
cated, 40 L.D. 420.

Reid, Bettie H.,  Lueille H. Pipkin (61
LID. 1) ; overruled, 61 LD, 855.

Rialto No. 2 Placer Mining Claim (34
L.D. 44) ; overruled, 37 L.D, 250,

‘Rico Town Site (1 L.D. 556) ; modified,

5 L.D. 256. .

Rio Verde Canal Co. (26 L.D. 381) ; va-
cated, 27 L.D. 421.

Roberts v. Oregon Central M111tary
Road Co. (19 L.D. 591); overruled,
31 1T.D. 174.

Robinson, Stella G. (12 LD 443) over-
ruled, 13 L.D. 1. -

Rogers v. Atlantic & Pacific R.R. Co. (6
L.D. 565) ; overruled so far as in con-~
flict, 8 L.D. 165:

Rogers, "Fred B. (47 L.D; 325); va-
cated, 53 1.D. 649.

Rogers, Horace B. (10 L.D. 29) ; over-
ruled, 14 L.D.:321.

*Rogers v. Lukens (6 L.D. 111) ; over-
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L.D. 637.

Walker ». Prosser (17 L.D. 85); re-
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White, Sarah V. (40 L.D.. 630) ; over-
ruled in part, 46 L.D. 56. _
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Willingbeck, Christian P. (3 L.D. 383) ;
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41 T.D. 119,  (See 43 L.D. 196.)
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Note.—The abbreviations used in this title refer to the following publications :
“B.L.P.” to Brainard’s Legal Precedents in Land and Mining Cases, vols. 1 and
2; “C.L.L.” to Copp’s Public Land Laws edition of 1875, 1 volume; edition of
1882, 2 volumes; edition of 1890, 2 volumes; “C.L.0.” to Copp’s Land Owner,
vols. 1-18; “L, and R.” to records of the former Division of Lands and Railroads;
“L.D.” to the Land Decisions of the Départment of the Interior, vols. 1-52;
“LD.” to Decisions of the Department of the Interior, beginning Wlth vol. 58—
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Contracts Constructmn and Operatlon Changed Cendltlons

A mutual nnstake by the Government and the contractor Wlth 1espect to a
physwal condition at the site of the work is within the: scope of the “Chanwed
Conditions” clause of a standard-form Government contract if, and only if;.

-~ the mistake has as its subject either a condition that is indicated in the

" contract or a condition that is unusual and not to be expected in ‘work- of

the eharacter provided for inthecontract. '

Contracts Construction and Operation: Estimated Quantities

Under a contract which contains an “gpproximate quantities” provision, estl— .
inates of quantities noted in the b1dd1ng schedule do not constitute indica-
tions or 1epresentat10ns within the’ meamng of the “Changed Condltlons”'
clause. .~

Contracts: Construction and’ Operatlon Conﬂlctmg Clauses

The provisions. of:the “Ghanged Gondltmns” clause preva11 over the spemﬁca—_
tions and drawings. of the same contract to the extent that such provisions
are. -inconsistent with the specifications and drawmgs unless the contract

) expresses a clear intent that the latter are to prevail..

'Contracts:emsputes and Remedies: Appeals

. Procedural requests looking tosvards the submission of a Government counter-
" claim’ to the Board of Contract Appeals should be accompanied by a show-
. ing that the Board Would have Jumsdlctmu to entertam ‘the proposed

counterclaim,
BOARD OF GONTRAGT APPEALS'

This appeal arises from a contract of the Bureau of Reclamation:
for the construction of Trinity Dam,; a facility of the Central Valley
Project in California. The contract, which was dated March 8, 1957,
was a unit price contract in the estimated amotnt of $48,928,100.50.
It was on Standard Form 23 (Revised March 1953) and incorporated
the General Provisions of Standard Form 23A (March 1953).

The appeal centers around a controversy as to whether an overrun
of excavation in an area known as “borrow area (7. amounted to or
was caused by a changed condition. Appellant asserts that it is

72 1.D. No. 1
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entitled to an equitable adjustment in the amount of $259,389.291 on
account of the overrun. The Government denies that any changed
condition within the meaning of the contract was encountered.

On September 1, 1964, the Board entered an order which denied the
Government’s motion to dismiss the appeal and granted appellant’s
motion for a hearing: The Government has requested that this order
be reconsidered. Briefs have been submitted by both parties. It is
apparent that the parties are in fundamental disagreement as to what
are the elements that would have to be proved in order for the appeal
to be sustained. Resolution of this disagreement is needed in order

© for the case to progress.
- Trinity Dam was designed as an earth-fill dam, to be constructed
of materials excavated at its site or taken from borrow areas in its
vicinity. A large part of these materials consisted of tailings (boul-
ders, cobbles and coarse gravel) and screenings (silt, sand and fine
gravel) deposited by the gold dredges that formerly operated along
the Trinity River. The design of the dam contemplated that the
dredger tailings and screenings would be used in constructing the
relatively pervious portions of the dam embankment that -were
designated on the plans as zone 3.

The sources from which the materials for zone 3 should be obta,med
and the manner in which they should be placed and compacted were
prescribed in paragraph 60 of the specifications, as follows:

The zone 8 portions of the dam embankment shall be constructed of dredger
tailings, dredger screenings, and undredged sand and gravel.. The dredger tail-
ings shall be obtained from excavation for permanent construction and from
borrow areas B and ¢ The dredger screenings shall be obtained from excava-
tion- for permanent construction and from exeavation for minimum channel
requirements in borrow area B. The undredged sand and gravel shall be obtained
from excavation for permanent construction and from borrow area B.

. The materials shall be placed in approximately horizontal layers. Dredger
tailings shall be placed separately from other materials in layers not exceeding
18 inches in thickness after compaction. = Dredger screenings and/or undredged
sand and gravel shall be placed 'in‘layer_s not exceeding 12 inches in thickness
after compaction. Dredger tailings may be placed in consecutive layers. Hach
‘Jayer of dredge screenings and/or undredged sand and gravel shall be placed
between 2 layers of dredger tailings. D'redger; screenings shall not be placed

 within 15 feet of the upstream slope of dam embankment, zone 3. Dredger
screenings or undredged sand and gravel shall not be placed in dam embank-
ment, zone 3 below elevation 1940. Boulders with maximum dimensions greater
than the thickness of the Iayer in which they are-to be compacted shall be removed
and placed onthe outer slopes of dam embankment, zone 3.

Hach layer shall-be thoroughly wetted and compacted by 4 passes of the treads
of a crawler type tractor weighing approx1mately 40, 000 pounds. One pass of
the treads is defined as the reqilired number of fuccessive trips which, by means
of suffitient overlap, will insure complete coverage of an entire layer by the
tractor treads. :

‘ 1The claim as presented to the contracting officer was for $286,364.17, but was later
- reduced by appellant to the amount stated in the text.
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The sources of materials were further partlcularlzed by a table set
out ‘in paragraph 44 of the specifications. According to this table,
the portions of the excavation for permanent construction—referred
to in paragraph 60—from which materials for zone 8 should be
obtained were the areas designated on the plans as dam embankment
foundation below elevation 1940, and as excavation area 3. IHow-
ever, paragraph 44 expressly disclaimed an intent to give the table
any greater effect than “as a general guide for information purposes.”

Unit prices for a number of classes of excavation, together with
estimated quantities for each class, were stated in the bidding schedule.
The estimated quantities for the classes here pertinent, determined on
the basis of the location of the materials involved, are listed below.
The actual quantities, as reported by the Government, are also listed.

; . . Estimated Actua
Class of excavation ; ' . Quantities quantities
- in cubic yards|in cubic yards

Dam embankment foundation below elevation 1940, - : 1; 700, 000 - 1,060, 452
Excavation area 3. _ —— 2, 400, 600 1,782,927
Borrow area B_ - S 6,400, 000 6, 267, 404

Borrow area C_ y . 3,000,000 |-~ 3,802,968

Each of these four classes of excavation was divided into two bid-
ding ranges, with a. different unit price for each range. Borrow area .
C will be used as an example; since the controversy centers around
the overrun in quantities which occurred with respect to it. One
bidding range for that area was described as being “first 1,500,000
cubic yards.” The estimated quantity for this range was 1 ,b00,000
cubic yards and the unit. price was $1.60 per cubic yard. The other
bidding range for the area was described as being “over 1,500,000
cubic yards.” The estimated quantity for this range was 1,500,000
cubic yards, and the unit:price was 0.45 per cubic yard. The gen-
eral purpose of the bidding ranges, as explained in paragraph 17 of
the specifications, was to insure that, so far as practicable, underruns
would not decrease and overruns would not increase, the sum received
by the contractor on account of the fixed costs of the excavation work.®

2 The Board’s use of the Government’s figures is merely for illustrative purposes, and in
no sense constitutes a finding as to their eorrectness. .

3The pertinent portion of paragraph 17 reads ag follows: . <

“Tach range has been listed in the schedule as a separate item for payment purposes
only and for all other purposes the two ranges together shall be considered as one item of
work.” HEach'range or schedule item represents approximately 50 percent of the estimated
quantities to be performed under each of the above items of work. It is the intent that
this division of quantities into ranges will permit bidders to include in'the unit price bid
for quantities within the first range that part of the contractor’s cost for contractor’s camp,
mobilization and. demobilization, speecial plant, and fixed overhead properly allocated. to
both ranges. It is further intended that the unit price bid for the quantity in excess of
the - first range will -exclude- any ‘Dart of the contractor's eosts for contractor’s camp;
mobilization and demoblhzatmn, specml plant, and ﬁxed overhead properly allocated to
both ranges *
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Detailed speclﬁcatlons relatlng to the borrow areas were contained
in paragraph 54 of the specifications. Those that have been stressed
in the briefs are as  follows e

(a) General—All materials reqmred for: (1) Dam embankment, zones -1 and
3; (2) Pervious backfill; (3) Selected surfacing; which are not available from
excavations required for permanent construction under these specifications, or
‘from excavation, overburden, in rock source shall be obtained from borrow
areas A, B, and ¢. The location and extent of all Gorrow pits within borrow
areas shall be as directed. The Government reserves the right to change the
limits or location of borrow pits within fhe limits of the borrow areas in order
to obtain suitable material and to minimize clearing and. strlpplng operations.
The contracting officer will ‘designate the depths of cut in all parts of the borrow
pits, and the cuts shall be made to such designated depths.

# & # . #* ]

The: contractor :shall be -entitled ‘to no additional allowance above the unit
kprices bid: in the schedule on account of any changes ordered by the contracting
officer in the amounts of materials to be secured from any borrow area, or on
account of the designation by the contracting officer of the various portions of
the borrow areas from which materials are to be obtained; er on- account of the
‘depths of cut which are required to be made.

ES ‘ * - £ 2 £ £ Tk

(g) Borrow area C.—Zone 3 materials to be excavated in borrow area C con-
sist essentially of dredger tailings. Cuts will be designated in this area to limit,
in general, excavation to this material. Borrow pits for zone 8 material will
not require preconditioning by 1rr1gat10n. ’ o ;

No direct payment will be made for any operations recessary to select and ob-
tain suitable zone 8 material, or to properly condition the material, and the entire
cost of such operations shall be included. in: the unit prices per cubic yard bid
in the schedule for excavatlon in borrow area C..

‘Both parties agree that the quantity of material exczwated from
borrow area C exceeded the estimated quantity for that area by 802,968
cubic yards and, therefore, necessarily also exceeded the estlmated
quantity for the “over 1,_500,000 cubic yards” bidding range by 802,-
968 cubic yards. They also-agree that, during the process of placing
and compacting the alternating layers of dredger tailings and screen-

" ings, the voids in the layers of tailings filled up with screenings to a
greater extent than had been anticipated when. the contract was made.
The Government concedes that the estimated quanutles noted in the
bidding schedule were based on the assumption that one cubic yard. of
material in borrow would produce approximately one cubic yard of
material in the zone 3 portmn of the dam embankment, whereas, ac-
cording to its computations, one cubic yard of material iri borrow
actually produced only about 0.81 cubic yard of material in place.
Appellant’s ﬁgures as to the degree of shrmkage are substantlally the
same.

At this point agreement ends concernmg the sahent faots. Appel-

~lant contends that the shrinkage was an inherent consequence of the
types of materials and methods of construction prescribed by such pro-

T *
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visions of the contract as paragraphs 54 and 60. The Government‘
contends that the shrinkage was a consequence of the particular proc-
esses chosen by appellant for excavating the materials and for form-
ing the zone 3 embankment. - Appellant contends that the overrun in
the materials excavated from borrow area C was caused by the shrink-
age.. The Government contends that the overrun was caused by other
circumstances of greater significance than the shrinkage.” Among
them were underruns in the materials suitable for zone 8 that could be
obtained from excavation for the dam embankment foundation below
elevation 1940 and from excavation area 3, and overruns in the ma-
terials. available for the zone 2 portion of the dam. Changes were
made in the plans that reduced the total volume of the zone 3 portion
of the dam and that provided for the taking of material for its con-
struction from sources other than those stated in paragraphs 44 and
60. The Government alleges, and appellant denies, that these changes

. ~ . . 5 :

in plans were made because of circumstances, such as: the underruns
and overruns just mentioned, that had no part in causing the
shrinkage.

The first question which needs resolution in th1s opinion i whether
appellant’s allegations that the parties made a mutual mistake of fact
as to the degree of shrinkage Whlch would occur are relevant to the
claim here asserted. ’

The provision of the contract under Whlch appellant seeks to obtain
an equitable adjustment on account of the overrun with respect to
borrow area C is the “Changed Conditions” clause (Clause 4) of the
General Provisions.*. Counsel for appellant in his brief opposing the
request for reconsideration summarizes appellant’s position as being
that “there was a mutual mistake on the part of the Government and
appellant with respect to the degree of shrinkage and/or consolidation

“that the physmal properties of tailings and screenings, when placed
respectively in alternating layers of 18 and 12 inches would cause,
and that “because of such mutual mistake with respect to the manner in
which the indicated materials would react when used to construct the
_dam, that a changed condition arose which subjected the appellant to

4The clause just mentioned reads as follows : ‘ '

“The Contractor shall promptly, and before-such, conditions are disturbed, notlfv the
Contracting Oﬁicer in writing of : (1) subsurface or latent physu_:al conditions at the site -
differing materially from those indicated in .this. contraect, or (2) unknown physical con-
ditions at. the site, of an unusual nature, differing materially from those ordinarily en-
countered and generally recognized as inhering in work of the character provided for in- :
this: contract. - Thé Contracting Officer.shall promptly ‘investigate the conditions, ‘and if
he finds that such conditions do so materially differ and cause an increase or decrease
in the cost of, or the time required for; performance of this contract, an equitable adjust-
ment shall be made and.the contract modified in writing aceordingly. Any claim of the
Contractor for adjustment hereunder shall not he-allowed unless he has given notice as
above required ; provided that the Contracting Officer may, if he determines the facts so
justify, consider and adjust any such claim asserted before the date -of final seftlement of -

the contract. If the parties fail to agree upon.the adjustment to be made, the dispute
shall be determined as provided in Clause 6 hereof.” -
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additional costs.” The Department Counsel, en the other hand, urges
that appellant’s mutual mistake theory is not a legally tenable one
and, therefore, would not support the allowance of an equitable ad-
justment even if the facts stated by appellant were proved to be true.

The ultimate standards by which the merits of the instant appeal

must be judged are the two categories of changed conditions defined
in Clause 4, namely, “(1) subsurface or latent physical conditions at
the site diﬁ’ering materially from those indicated in this contract, or
(2) unknown physical conditions at the site, of an unusual nature,
differing materially from those ordinarily encountered and generally ‘
recognized as inhering in work of the character provided for in this
contract.” Under these standards a mutual mlstake with respect to
a matemal fact will, in some circumstances, g1ve rise to a chfmged
condltlon and,in others, will not do so.
" Various assumptions as to what might be proved, ifa hearing were
to be held upon the instant appeal, will serve to illustrate the point.
Suppose it were to be proved that appellant when bidding on the
contract believed that the dredger tailings and screenings would not
shrink, that the. Government when awarding the contract entertained
a like belief, that the tailings and screenings did shrink to a material
degree from causes hot reasonably subject to appellant’s control, and
that the contract “indicated”—within the meaning of the “Changed
Conditions” clause—that shrinkage would not occur. Clearly, such
a mutual mistake would amount to a changed condition of the first
category. Suppose, as an alternative, it were to be proved that ap-
pellant when bidding on the contract believed that the dredger tailings
and screenings Would not shrink, that the Government when award-
mg the contract entertained a hke belief, that the tailings and screen-
ings did shrink to a material degree from causes not reasonably subject
to appellant’s control, and that such shrinkage was “unusual” and not
to be expected “in work of the character provided for in this
contract”—within the meaning of the “Changed Conditions” clause.
Clearly, such a mutual mistake would amount to a changed condition
of the second category. ‘

Suppose, however, it were to be proved merely that appellant when
blddlng on the contract believed that the dredger tailings and screen-
ings would not shrink, that the Government when awarding the con-
tract entertained a llke belief, and that the tailings and screenings did
shrink to a material degree from causes not reasonably subject to ap--
pellant’s control. In other words, the proof would include no showing
that the shrinkage was contrary to anything indicated in the contract,.
or that the shrinkage was unusual and not to be expected in work of
the character provided for in the contract. A mutual mistake as to
shrinkage that occurred in these circumstances would not, in our
opinion, amount to a changed condition of either category.
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- The “Changed Conditions” clause 'spells out, in 1angua,ge that was
obviously chosen with deliberate care, the standards by which a claim
of changed conditions is to be measured. We can find in the clause
no support for the proposition that a mutual mistake as to a physical
condition at the site-of the work constitutesa Cha_nged condition per se.
 The mutual mistake must have as its sixbj éct either'a condition that is
indicated in the contract or a condition that is unusual and not to be.
expected in work of the character provided for in the contract. If
these tests are met, a mutual mistake as to shrinkage of natural mate-
rials at the site Would fall within the- scope of the “Changed Condl-
tions” clause; otherwise it would not.

The views ]ust expressed arein line Wlth 1nterpretat10ns consistently
followed by this Board.® We believe that they are not in conflict with

the Kiewit® and Chernus® cases, upon which appellant relies. - The
opinions-in those cases are unclear as to whether the real basis for the

decisions was the “Changed Conditions” clause, the “Changes” clause
of the contracts there involved, or equity jurisdiction' over mistakes
of fact.® Assuming the “Changed_ Conditions” clause was the basis,
the import of the opinions is that the alleged mutual ‘mistakes per-
tained to conditions which were “indicated” by the contract drawmgs
or which, if not so indicated, amounted tq_ohange_d conditions of the

“second category. Thus, neither decision can properly be read as mean-
ing that a mutual mistake of fact is a changed condition per se. Con-
-versely, however, no case of which we are aware holds that a mutual
mistake of fact may not be treated as a changed condition if it falrly
meets either the first or second category tests.

It follows that appellant has not “put itself out of court ? as De-
partment Counsel seems to contend, by arguing that its claim is based
upon a mutual mistake. * On the contrary, appellant is entitled to an
opportunity to show that a mutual mistake did occur by reason of the
presence of physical conditions which were ‘materially different from
those indicated in the contract, or which were materially different
from those that would ordmarlly inhere. in Work of the chamcter
prov1ded forin the contract. ,

A second question which needs resolutlon in thls opinion concerns

- 8 Promacs, Inc, IBCA-317 (January 31, 1964){, 71 LD. 11, 1964 BCA par. 4016 6 Gov.
Contr. par. 116(a)’; Otis Williams & Co., IBCA-324 (September 5, 1962), 69 1.D. 135, 1962
BCA par. 3487 ; 4 Gov. Contr, par 471 ; Erhardt Dohl Andersen, IBCA-223 (July 17, 1961),
68 I.D. 201, 61-1 BCA par. 3082, 3 Gov. Countr, par. 505 ; John A. Quinn, Inc., IBCA—
174 (November 29, 1960), 67 L.D. 430, 60-2 BCA par. 2851; 3 Gov. Contr. par. 62 ; Waa-
berg Construction Co., IBCA-144 (March 31, 1959), 66 LD. 123, 59-1 BCA. par. 2122,
1 Gov. Contr.- par. 280; J. A. Terteling & So'ns, Inc., IBCA-27 (December 31, 1957), 64
1.D. 466, 572 BCA par. 1539 :

8 Peter Kiewit Sons’ Co, v. United States, 109 Ct. CL 517 (1947).

7 Chernus v. United States; 110 Ct. CI, 264 (1948). .

8 Compensation for a mutual mistake of fact was awarded in National Presto Industrws :
Ine. v. United States, Ct. CL. No. 370-58 (October 16, 1964). |
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the relevancy of the estimated quant1t1es noted in the bidding qchedule
tothe claim here asserted. ’

Reference has already been made to the fact that the bidding sched-
ule placed the estimated quantity of excavation from borrow area G-
at 3,000,000 cubic yards, and to the fact that this figure had been
. (301nputed on the basis of an assumption that one cubic yard of ma-

terial in borrow would produce approximately one cubic yard of ma-
terial in the zone 3 portion of the dam embankment. Counsel for
appeﬂant seems at times to contend that the 8,000,000 cubic yard figure
“indicated”—within the meaning of the “Changed Conditions” clause
".—that one cubic yard of material in borrow would produce approxi-
‘mately one cubic yard of material in the zone 8 portion of the dam
embankment. In the context of the instant case such a contention
would not be a tenable one. ‘

Paragraph 4 of the spemﬁeatlons was an approximate quantities”
provision, of a type often included in Government construction con-
tracts, that read as follows:

The quantities noted in the schedule are apprommatwns for comparing bids,
and no claim shall be made against the Government for excess or deficiency
therein, actual or relative. Payment at the prices agreed uipon will be in full
for the completed work and will cover materials, supplies, labor, tools, machin-
ery, and all other éxpenditures incident to satisfactory compliance with the :
contract, unless otherwise specifically provided. - )

It seems very plain to the Board that an estimate of quantities which
is accompanied by an “approximate quantities” provision containing
the language of paragraph 4 cannot reasonably be said to be an indi-
cation on which a claim for a first category changed condition could
be founded. The wording “approximations for comparing bids” im--
ports that, once the bids have been evaluated, the office of the estimate
of quantities has been fulfilled, and that the contract is to be performed
and administered as though no estimate had been included. Further-
more, the wording “actual or relative” imports that the term “approxi-
mations” was designed to comprehend not merely small and insubstan-
tial deviations, but also wide and material ones. Read as a whole, the
first sentence of the “approximate quantities” provision tells prospec-
tive bidders that if they want to know how many or how few units of
a. given type of work are called for by the contract, they must look to
the dimensions, standards and other requirements spelled out in the
drawings and spemﬁca,tlons, and are not entitled to rely on the esti-
mates appearing in the bidding schedule. Accordingly, we have
- repeatedly held that the drawings and spemﬁcatwns, rather-than the
estimates of the bidding schedule, govern the size and. characteristics
of the job to be done, notwithstanding the existence of wide.and mate-
rial variations between the estimates and the quantltles actually re-
quired by the drawings and specifications, and even though such varia-
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tlons stemmed from errors in the Government computatlons on. which

" the estimates were based.®
There is no conﬂlct between the “approximate quantltles” prov1s1on, '
as so interpreted, and the “Changed Conditions” clause. - The letter
prescribes the effect that is to be given to such indications of subsur-
face or latent physical conditions as the Government may have chosen,
to include in the contract; it does not command the Government to
include in the contract all of the indications that conceivably could -
be deduced from the known or ascertainable information. Consis-
tently with that clause, the Government could have omitted from the
bidding schedule any and all estimates of quantities whatsoever;
thereby eliminating any and-all possibility of such estimates being
‘construed as an indication of subsurface or latent physma,l conditions:
- The first sentence of the ¢ apprommate quantities” provision also elimi-
nates that possibility and, in so doing, merely clarifies the intent of the

Government to refrain from;makmg an indication which the “Changed

Conditions” clause does not requireit tomake .

The presence of the * approx1mate quantities” prov1s1on, on the
other hand, has no bearing upon the questlon of whether provisions of
the contract other than the quantlty estimates of the bidding schedule

contain indications, quantitative or otherwise, which would support .
* the claim of changed conditions here at. issue.”* In the context of this
cage, its presence also has no be‘tI’an' upon: the questlon of whether
circumstances exist which might bmng the claim within the purview
of the second category of changed conditions, except that, logically,
the estimates of the schedule would no more serve to show that a con- -
dition was “known” within the meaning of the second. category than |
they would to show that it was “indicated” for ‘the purposes of the -
first category. _

The conclusions ]ust stated concerning the effect of the ‘appro-xi—
mate quantities” provision are supported by prlor dec131ons of the
‘ ® Otis Williams & Co., supre note 55 Osberg O'onstmctnon Co., IBCA-189 {October 16,‘
1959), 66 1.D. 854, 59—2 BCA par. 2367, 1 Gov. Contr. par. 703 ; Diamond Engineering Co:,
IBCA~93 (December 20, 1957), 57-2 BCA par. 1542; Tezas Construction’ Co.; IBCA-T3
(April 23, 1957), 64 1.D. 97, 57—1 BCA par, 1238 J. D. Armshong Co., IBCA—40 ‘(August
17, 1956), 63 1.D: 289, 56-2 BCA par. 1043.

10 See - Coner ete Construction Corp., IBCA—432—3—64 (November 10, 1964), 1964 BCA
par. 4520 ; Allied Contractors, Inc., IBCA— 822 (August 10, 1964), 1964 BCA par. 4379
Promacs, Inc, supra note 5 ; Brhardt Dahl Andersem, supre note 55 Dane Constr uction
Corp., IBCA—135 (February 15 1960), 60—1' BCA par. 2549, 2 Gov. Contr. pars. 2‘)8 229

Flora Construction Co., TBCA-101 (September 4 1959) 66 ID 315, 59—2 BCA par 2312
1 Gov. Contr. pars. 647-50.

1 Questions of this type were congidered in such cases as Morgen & Oswood Constriction
Co., IBCA-389 (November 21, 1963), 70 1.D. 495, 1963 BCA par. 3945, 6 Gov, Contr. par.
90; D. 4. Whitley, IBCA—~177 (March 8, 1961), 61-1 BCA par. 2941, 8 Gov. Contr, par.
198(e) ; Herman Groseclose, IBCA-190 (Decémber: 22, 1960) 61—1 BCA par. 2885, 3 Gov.
Contr. par. 63(f) ; Osberg Construction .0o., supra.note 9; Inter- -City Send & Gravel Co.,
IBCA~128 (May. 29, 1959), 66-1LD. 179, 59—1 BCA par. 2215, 1 Gov. Contr. pars. 430— 32
Waxberg Construction Co.; suprd note 5.
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Board.> In our opinion, they are also consistent with the apphcable
judicial precedents. Kiewit® and Chernus ™ involved situations
where the quantities of work actually performed varied materially,
not merely from the estimated quantities noted in the bidding sched-
ule, but also from any quantities that could have been ascertained or

omputed with reasonable practicability, from the drawings and
specifications themselves, as supplemented by such additional informa-
tion as a reasonable pre-bid investigation would have disclosed.'s
“Whether a like situation here exists cannot be determined until the
evidence has been heard.*

The other cases cited by appellant, such as Loftzs 7 and Fehlhaber,®
rejected interpretations of particular contract provisions, such as those
relating to “unclassified excavation” and “site investigations and repre-
sentations,” that were not required by the terms of the provisions
construed and that would have made them incompatible with the
“Changed Conditions” clause. The mterpretatlon here placed upon the

“approximate qua,ntltles” provision, however, is not only justified by
the terms of that provision, but also leaves unimpaired both the letter
and the spirit of the “Changed Conditions” clause.

A third question that needs resolution at this time is the soundness
of the contention of the Government that “the specially written and
- specific terms of the contract relating to the excavation in question
(Paragraphs 4, 17, 54, and 60), take precedence over and modify the
standard changed cond1t10ns clause.”

This contention would be valid if the portions of the specifications
just mentioned were in conflict with the “Changed Conditions” clause,
and if the contract expressed a clear intent that the former should
prevail over the latter.’® However, none of the paragraphs mentloned
present such a conflict associated w1th such an intent.

- We have already pointed out that the first sentence of paragmph 4

12 Otis Williams & Co., supre note 5; Osberg Construction Co., supra note 9; Reid Con-
tracting Co., IBCA-T4 (December 19, 1958), 65 I.D. 500, 58-2 BCA par. 2037, 1 Gov.
Contr. pars. 50-52; Diemond Bngineering Co., supra note 9, J. D. Armstrong Co., supra
note 9.

3 Supra note 6.

14 Supre note 7. . }

% The rationale stated in the text is not at odds with those stated in O#¢is Williams & -
Co., supre note 5, and J. D. Armstrong Co., supre note 9. The differences in language
reflect the differences in the factual situations involved, and illustrate the various limita-
tions inherent in the Kiewit and Chernus holdings.

18 Quantities estimated in bidding schedules were given some Welght for the purpose
of determining whether changed conditions existed in Lord Bros. Contractors, IBCA-125
(February 16, 1959), 66 L1.D. 34, 59—1 BCA par. 2069, 1 Gov. Contr. par. 176, and J. 4.
Terteling & Sons, Inc., supre note 5. In .those cases, however, the issue of whether the
contracts contained “approximate quantities” provisions that would preclude reliance on
the estimates was neither raised nor considered.

1 Loftis v. United States, 110 Ct. CL. 551 (1948).
18 Fehlhaber Corp. v. United States, 138 Ct. Cl. 571 (1957), cert. denied 355 US 877

(1957).
19 Yorrison-Enudsen Co. ('reconszderatwn) IBCA—SG {March 23 1959) ;.66 L.D. 71 59-1

BCA par. 2110, 1 Gov. Contr. par. 269.
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is consistent with the “Changed Conditions” clause. The second
- sentence is also consistent, since its concluding words “unless other-
wise specifically prov1ded” are fully broad enough to comprehend the
" equitable adjustments specificially provided for in the “Changed Con-
ditions” clause.

Paragraphs 17, 54 and 60 deal in part w1th construction require-
ments and in part with payment requirements. To the éxtent that
these paragraphs prescribe construction requirements, such as the
qualities and sources of the materials to be used or the procedures
and standards of embankment construction to be observed, they are
consistent with the “Changed Conditions” clause, which makes no at-
tempt to prescribe what work is to be done or how it is to be done.
To the extent that these paragraphs prescribe payment requirements,
they-could be said to conflict with the “Changed Conditions” clause
“since, unlike paragraph 4, they make no express accommodation for
the possibility of the prices stated in the bidding schedule being ad-
‘ ]usted either upward or downward, in the event a changed condltlon
is encountered. The contract, however, nowhere. expresses a clear -
- intent that any of these paragmphs is to prevail over the “Changed
" Conditions” clause. Thus, for example, paragraph 54 provides that
the contractor is to be entitled to “no additional allowance” above the
prices stated in the bidding schedule “on account of” various types of
action taken by the contracting officer pursuant to the terms of the
contract, but it does not go on to add “or on account of any changed
condition encountered by the contractor” or other words of like im-
port.  In the absence of some such unequivocal expression of an in-
tent to modify or supersede the “Changed Conditions” clause, the rule
of interpretation that the General Provisions of a Government con-
tract prevail over the specifications and drawings requires us to treat
that clause as paramount.

The provisions of paragraphs 4, 17, 54 and 60 of the contract, ac-
cordingly, do not preclude appellant from maintaining a claim based
upon the theory that the shrinkage of the dredger tailings and screen-
ings amounted to or was caused by a changed condition.

This brings us to the ultimate issue of whether ‘tppelhnt has alleged
facts which, if true, would establish a claim of changed conditions.
This issue must be determined in the light of the foregoing rulings
to the effect that a mutual mistake of fact as to shrinkage of mate-
rials would not be a changed condition per se, and that a quantity
est1mate noted in the blddmg schedule would not be an indication or

2 William L. Warfield Construction Co., IBCA-196 (May 3, 1962), 1962 BCA par. 3374,
4 Gov. Contr. par. 314; Seal & Co., IBCA-181 (December 23, 1960), 67 I.D. 435, 61-1
"BCA par. 2887, 3 Gov. Contr. par. 39 ; Herman, Groseclose, supra note 11 ; Caridbbean Con- -

struction Corp., IBCA-90 (Jume 28, 1957), 64 LD. 254, 57-1 BCA par.. 1315 ; Central
Wrecking Corp., IBCA—69 (March 29, 1957), 64 1.D. 145, 57-1 BCA. par. 1209,
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representation upon which. a cha,nged condltlon of the first’ category
could be predicated.
- Appellant’s statements of posmon are volummous and only par-
‘tially summarized in this opinion. We read them as including aver-
ments that the design of Trinity Dam, as revealed by the drawings
- and. specifications, without regard to the quantity estimates of the
.bidding schedule,.indicated that the dredger tailings and screenings
from borrow area C would not shrink to any material degree when
_placed and compacted in the zone 3 embankment. We also read them
‘as Including averments that shrinkage did occur to a material degree, -
that it was brought about by circumstances not reasonably subject to
ftppelhnt’s control, and that it increased the costs of the job in amounts
‘not capable of bemg fairly absorbed by the appheable unit prices.
“We further read the statements as meludlng averments that the shrink-
‘age was caused by physical properties of the dredger tailings and
‘sereenings, that appellant made a.thorough pre- -bid investigation which
failed to disclose any reason for believihg shrinkage would occur,
_that the physmal properties of the tailings and screenings were un-
.usual, and that the shrinkage was not to be expected in work of the
_character prov1ded for in the contract. Speaklng generally, the aver-.
“ments appear sufficient to.establish, if proved, a claim of changed con-
- ditions in either the first or the second category.”*. ' We conclude, there-
4 fore, that our 01der of September 1, 1964 was correct and should be
“affirmed.
~ One ﬁn‘xl mafcter needs resolutlon The Government has asked that
if the appeal is not dismissed, & period of six months be allowed for
“the presentation to the Board of counterclaims against appellant.
“The reasons for so asking, as outhned in the G‘rovernment’s statement
'.of position, are as follows: ' :
If the Board should rule adversely to the Government’s Motion to Dismiss,
‘thIS would appear to amount to a determination that, notw1thstand1n plain
language of the specifications that quantity variations are a risk of the contract,.
a vamatlon of quantity of any substantial magmtude supports a claim based
“upon mutual mistake, and, in turn, mutual mistake supports a valid: claim of
changed conditions. - A holding to-such effect would appear to the Government
also to require a price redetermination. in favor of the Government as to any
schedule items where there were substantial overruns orrunderruns-and where
“the variation was financially advantageous to-the contractor. Therefore, in the
~event the Board rules’ adversely on the Government’s Motion to-Dismiss, it
“will be necessary that a thorough audit of the contractor’s cost records be under- -
“taken to determine what counterclaims should be asserted by -the Government
- against the contractor in this proceedmg based upon precisely the same grounds
as the contractor’s claim agamst the Governmient, * * #
This request ‘was, in effect, summauly dismissed by the order of
September 1, 1964 Such d1smlssa1 was approprlate The Govern-

21 See Mo orgen & Oswood Constructwn Co., supra note 11
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ment’s request was not accompanied by a showing that the Board would . .
have jurisdiction to entertain the proposed counterclaims. The juris-
diction conferred upon the Board is appellate in nature, and the right
of appeal is granted to the contractor, but not to the Government, by
the “Disputes” clause (Clause 6) of the contract. It is only in a
narrow range of exceptional circumstances that the Government has
been permitted to assert a claim in'its own favor in connection with an
appeal under the “Disputes” clange.2? TIn the present case the passage
quoted above reveals that the contemplated counterelalms would have
a potentially much broader scope. Hence, a demonstration by the
Government that the Board would have jurisdiction over the-counter- -
claims, if and when they were presented, would seem to be a pre-
requisite for the favorable consideration of any such request as that
here in question. ;

~ Qur - order does not; of course, preclude the Government from pre-
sentmg counterclalms or from submlttmg further procedural requests
in antlclpa,tlon of their presentatlon It may be that the substantive
rulings made in this opinion will dispose of the considerations which
“led the Government to believe that counterclaims would be justified.
- If they do not, any further steps looking toward the presentation of
counterclaims ‘to the Board should be accompamed by an adequate
]urlsdlctlonal Justlﬁeatmn 22 ‘

The Tequest for reconsideration of the order of the Board dated
: September 1, 1964, is granted, and, after reconmdera,tlon, that order:
_ is hereby a,fﬁnned '

’ - Hererrt J. SLAUGHTER, Deputy Chairman.

I. concur
~Tromas M: Dursrow, M ember.
I coxcur

J OHN‘J Hyw~es, Member.

LEGISLATIVE AUTHORITY FOR ENDANGJERED SPECIES PROGRAM
Funds: Generally |

Acquisitions of lands, waters, or interests therein for the presérvation of
species of fish or wildlife that are threatened with -extinction using funds:
made available under the Land and Water Conservation Fund Act of 1965
are 11m1ted to acquisitions that are otherwise authomzed by law. ‘

22 See Jeneckes’, IBCA—44 {November 28, 1955), 62 I D. 449 6 CCR par 61,782y Mont-
gomery Construction Co., ASBCA Na. 2556 (January 23, 1956) ; Gray C’onstwwtwn Co.;
ASBEA No. 1994 “(September 17, 1954); Foz Sport Emblem -Corp., W.D. BCA No. 87
(March 4,-1943), 1 CCF 57 ; 35 Comp. Gen, 512 (1956). -

22 0f. Rasmussen Oonstructzom Co. (reconszdm ation}, IBCA 358 (Oetober 1, 1964) 1964‘
BCA: par. 4508/ . -
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Migratory Bird Conservatlon Act Acqu151t10n of Refuge Lands

Plam language of the Act authonzes the Secretary of the Interior to purchase
or rent lands approved by the Migratory Bird Conservation Commission
for endangered species of migratory “game” birds.

Acquls1tlons under the Act for endangered species-of migratory “game” birds
could be financed through: funds made available from either the Land and
‘Water Conservation Fund Act of 1965, or from the Migratory Bird Hunting
Stamp. Act, or from funds authorized by the Migratory Bird Conservation

~ Act itself. ) ' S ‘

The Migratory- Bird Conservation Act when read as a whole and considered

"in the livht of its legislative history and purpose is unclear in regard to the
purchase of lands for “nongame’’. migratory birds.

The Migratory Bird Treaty with Great Britain lists as protected birds both
“oame” and “nongame’” migratory birds. E

Fish and Wildlife Coordination Act: Generally

The term “wildlife” as used in the Act includes migratory birds.

The Act authorizes the acquisition of lands at water-resource projects for
endangered species of fish and wildlife, including migratory birds.

Lands acquired under this Act need not be approved by the Migratory. ‘Bird
- Conservation Commission, nor is State consent needed.

Tish and Wildlife Act of 1956

“The term “wildlife” as used in the Act may be construed broadly to include
all wild vertebrates, including endangered species. theref, other than fish.
The Act specifically authorizes the Secretary. of the Interior to acquire refuge

'_lands for-all forms of wildlife, including endangered species thereof.

1M-36676 S ‘ Janvary 13, 1965,
To: AssISTANT SECRETARY FOR FISH AND WILDLIFE
Subject : LiecISLATIVE AUTHORITY FOR ENDANGERED SPECIES PROGRAM:.

This Department recently transmitted to the Bureau of the Budget
a legislative proposal to carry out a program of land acquisition and
propagation for the conservation of rare or endangered species of fish,
birds, mammals, amphibians, and reptiles.  During the consideration
of this proposal, questions were raised about this Department’s exist-
ing authority to carry-out an endangered species program for these
wild vertebrates.

The recently enacted Land and Water Conservation Fund Act of
1965, 18- Stat. 897 (1964), makes available appropriated funds for
“the acquisition of land, waters, or interests in land or waters” for,
among other things, “any national area which may be authorized for
the preservation of species of fish or wildlife that are threatened with
extinction.” These funds, however, cannot be used for this purpose
“unless such acquisition is otherwise authorized by law.” Also, these
funds are limited to the land acquisition part of any such program.
The following is an analysis of the Department’s present general
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a,uthorlty to.carry out a progmm of land acqulsltlon for endangered
" ‘species of Wﬂd vertebrates.

The first statute is the Mlgratory Blrd (;onservatlon Act 4:5 Stat.
1222 (1929), as amended, 16 U.S.C. secs. 715-T15d, 715e, 715f—715k
" 7151-715r. Section 4 of the Act permits the Secretary of the Interior -

to recommend to the Migratory Bird Conservation Commission the
~purchase of those areas of land and waters which he determines are
needed for the conservation of migratory “game” birds. Section 2
authorizes the Commission “to consider and pass upon any area of
land, water, or land and water that may be recommended by the Secre-
tary 'of the Interior for purchase or rental” under the Act. Section 5
authorizes the Secretary “to purchase:or rent such areas as have been
approved for purchase or rental by the Commission, * * *; and to
acquire by gift or devise, for use as inviolate sanctuaries for migratory
birds, areas which he shall determine to be suitable for such purposes.”

Obviously, the plain language of these sections permits the Secre-
tary to recommend, and the Commission to approve, lands for pur-
chase or rent that he determines are necessary for endangered species
of migratory “game” birds. Such approved lands could then be pur-
chased and rented by the Secretary. - '

Acquisitions under this Act for such birds could be financed through
the use of funds made available from the Land and Water Conserva: -
tion Fund Act of 1965 or from the Migratory Bird Hunting Stamp

- Act, 48 Stat. 451 (1934), as amended, 16 U.S.C. secs. 718-718h. In
addltlon, section 12 of the Migratory Blrd Conservatlon Act autho—
rizes an annual appropriation of $200,000 for, among other tthS, the
acqu151t10n of lands under this Act.

The Act, however, when read as a whole and considered in the light
of the 1eglslatlve history and its purpose, isnot clear in regard to the
purchase of lands for any .“nonga,me”‘ migratory birds, including
endangered species.

The plain language of section 4 when read alone appears to limit
the Secretary’s authority to recommend to the Commission only lands
that are necessary for migratory “game” birds.  Since, as a practical
matter, the Commission only con51ders and passes upon areds that are
recommended for purchase by the Secreta,ry, it would ordinarily fol-
low that his purchase authority in section 5 is limited to lands needed :
for migratory “game” birds. :

The ambiguity arises when sections 12 and 11 are read Wlth sec-
tions 2, 4, and 5. Section 12 authorizes an annual appropriation of
$200, 000 for, amornig other things, “the acquisition, * * * of suitable
areas of land, water, or land and water, for use as migratory bird
reservations, * * ¥ and for the administration, * * * of such areas
and other preserves, reservations, or breeding grounds frequented by
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migratory game birds.” The section uses both the term migratory
“game” birds and “migratory birds.” Section 11 defines “migratory
birds” to mean those defined in the 1916 treaty with Great Britain.
The treaty lists as proteoted birds both game and nongame migratory -
birds. - The language of these sections suggests that the Act may have
" been intended to protect both game and nongame migratory birds.
" Theissue is whether this protection was intended by Congress to be by
way of purchasing lands as sanctuariés for either type of blrd orby

purchasing lands only for migratory “game” birds.
The legislative history has been examined in an effort to determme

congressional intention.
‘The Secretary of Agriculture in commenting to the Committee on

“ Agriculture of the House of Representatives (FH. Rept. No. 2265, 7Ot11
Cong.) on the proposed Act stated :

The object of this legislation is twofold :

(1) It authorizes the purchase, rental, or acquisition by gift or devise and
maintenance of marsh and water areas- especially suiteble for migratory birds
to-be used as inviolate sanctuaries where breeding, feeding, and resting places
for such birds will be perpetuated and safeguarded.

(2). It supplements the protection afforded m@m atory birds zmder the WAGra-
tory-bird treaty act (U.8. Code, pp. 436, 437, secs. 703-T11) by providing refuges
as a means of increasing the numbers of these birds and maintaining them in
ample abundance for future generations.  The species affected include not only
the ducks, geese, and others classed as game, but the great hosts of smaller birds
[these were classified by the treaty as insectivorous birds] so vitelly essential to.
“the agmcultuml interests of the country th,rough their unceasing u/arfm*e agamst C

injurious insects. (Italics supphed )

The House Committee in reportmg on this legislation also appears
to have understood that these were the ob]ectlves of the legislation.

: The committee report states:

According to the present information of the department [of Agriculture] the
welfare of migratory birds requires at least 125 sanctuaries, one or more in each
State * * * This country would then be making an effort comparable W1th
that of Canada in this effective and essential manner of affordmg adequate pro-
- téction to our resources in m1gratory -bird life.

‘“The committee has been forcefully impressed by the earnestness of conserva-

tionists -in all parts of the country in stressing the importance of providing ¢
system of refuges embracing desirable water and marsh areas where waterfowl.
and other migratory birds moy find feeding, nesting, breeding, and resting places.

~Too great emphasis can not be laid upon therma_t'ter df providing a substantial

"~ system of sanctuaries embracing such areas. ¥ ¥ ¥ your committee i§ of the
opinion that if the country’s migratory-bird life is to be continued for the enjoy-
- ment and utilization. of our people the establishment of a system of sanctueries,
such as that contemplated under this measure, is essential. = (Italics supplied.)

. Congressman Andresen, one of the cosponsors of the legislation, in
commenting during the debate in the House on the legislation stated
that the bill before the House of Representatives “deals with the con-
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servation of mlgratory birds.” - (70 Cong Rec 3170) - He stated
further: '
The act fixes a national pohcy for ‘conservation of migratory birds to more
effectively meet the obhgatlons of the Umted States under the mlgratory-bn'd
treaty with Great Britain :
* E * 3 ] ' &

The program proposed by this bill ultimstely contemplates the establishment

of permanent sanctuaries for migratory birds in every State # * %, Areas where
birds may nest, feed, and rest without being molested by hunters.. Inviolate
sanctuaries. It has Tor its:aim the preservation of ducks, geese, song birds, and
inseetivorous birds for future generations, as well as an-assurance of a liberal
supply of the mlglatmy birds which may be- legally taken for the hunters of
fo- day

® * = * * Sk . s

.'Such birds as the boboiinks, catbirds, humniing birds, martins, meadowlarks,
orioles, robins, wrens, woodpeckers, and many others are migratory birds. - * * %
The sanctuaries established under this bill will be-havens for these industrious
and valuable ereatures. Increasing the number of insectivoroug birds in Ameri-
ca will be of enormous financial benefit to agriculture, * * *.

The areas acquired under 'this act will serve a threefold. purpose. First,
sanctuaries for migratory birds; second, spawningj and feeding grounds for fish,
as well as ideal fishing grounds; and third, places for propagation of fur-bearing
animals, sueh as beaver, mink, muskrat, and so forth. - ;

# = w0 & * S C#

# * the purpose.of this bill is to dovetail into the other act [Migratory Bird '
Treaty Act] and make it-a part of the genelal scheme of protection of migratory
birds.

~The leglsla,twe history indicates four thmgs. First, Congress and,
the executive branch intended to implement further the treaty with
Great Britain. Second, Congress and the executive branch intended
to give protection to treaty-protected birds through the establishment
of inviolate sanctuaries for them. Third, Congress and the executive
branch understood that ‘treaty-protected birds include nongame
migratory birds, as well as migratory “game” birds. Fourth, Congress-
and the executive branch used the terms “game” birds and “migratory
birds” interchangeably in discussing the legislation. L

We believe that two possible conclusions may be drawn from the
legislative history. First, although Congress-was concerned with a
fuller implementation of the treaty with Great Britain, it was prin-
cipally concerned with the protection of migratory “game” birds. The
limitation on the Secretary’s authority to recommend and to purchase
lands needed for migratory “game” birds was. intentional; and the pro-
tection of nongame birds was intended to be incidental to the protec-
tion of gameblrds. Nongame birds would be protected only to the
extent they could also use the “game” bird sanctuaries.

- TB8-184-—65—3 * '
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Much of the debate centered on the need to provide additional feed-
ing, resting, and nesting areas for ducks, geese and other game birds
and to prevent hunting on the sanctuaries. The references to non-
game migratory birds in the legislative history was an indication that
Congress expected that the game sanctuaries would provide protectlon,
to these birds also, but not to buy lands primarily for them.

The Department, in carrying out a migratory bird acquisition pro- .
gram, has as a matter of fact purchased lands prlmarﬂy for migratory
“game” birds. This is especially true since the enactment of the
Migratory Bird Hunting Stamp Actin 1934, That Act authorized the
sale of “duck stamps.” The receipts are used for the acquisition of
lIands under the Migratory Bird Conservation Act. The legislative
history of the 1934 Act but not the plain language of the Act itself,
indicates a strong intention that these receipts are to be used for the
acquisition of migratory “game” bird sanctuaries only. Since 1934,
“duck stamp receipts have been the main source of revenue for

Th_e second p0551ble concluswn is that Conorress mtended to au-
thorize the purchase of lands both for game bird sanctuaries and for
nongame bird sanctuaries and that the term migratory “game” birds
in section 4 of the Act has no special significance. -

Section 12 of the Act refers to the acquisition of reservationsg for
migratory birds and to the administration of the reservations “fre-
quented by migratory game birds.” In the debate, Congress refers
to both game and nongame birds. No distinction is made. The Aet
defines “migratory birds” to mean treaty-protected birds. These in-_
clude both game and nongame birds. Congress and the executive
branch clearly intended that the treaty with Great Britain should be
fully implemented by affording protection to- all migratory birds
through the acquisition of lands by purchase, gift or devise as sanc-
tuaries. The Commission is not expressly or impliedly prohibited
from considering and approving areas for purchase which are rec-
ommended by the States or other interested persons. The Seeretary’s
purchasing power is restricted only to areas approved by the
Commission.

We are not attempting here to indicate which conclusmn is most
persuasive. As a matter of policy, the Department has in the past fol-
lowed the first. This is primarily because the need for game bird
habitat has been the greatest. The need for acquisition for endangered
species of non-game birds has only recently become apparent. Thus,
both, needs are now important. We therefore have suggested that the
ambiguity in the Act should be clarified in the proposed legislation
to authorize an endangered species conservation program.

A second statute is the Fish and Wildlife Coordination Act, 48 Stat.
401 (1934), as amended, 16 U.S.C. secs. 661-666¢ (1958). ThlS Act
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:authorizes the various Federal water-resource construction agencies,
mcludmg this Department, to acquire lands in connection with a
‘project for the conservation, protection, and enhancement of wildlife.
Section 8 of the Act defines the term “wildlife” to “include birds,
fishes, mammals, and all other classes of wild animals and all types
of aquatic and land vegetation upon which wildlife is dependent.”
“This obviously includes migratory birds. It also includes rare and
-endangered species of wildlife. It is limited, however, to acqulsltlons
4t water-resource projects.

Acquisitions pursuant to the Fish and Wildlife Coordination Act _
«of lands at'such projects as a mitigation or enhancement measure to
conserve endangered species of migratory birds are not required to
be approved by the Migratory Bird Conservation Commission, because
isuch approval is only required for acquisitions under the M1gratory
Bird Conservation Act. No purpose would be served by Commission
review, since Congress specifically authorizes most water-resource
projects, including the fish and wildlife features.

. In addition, State consent to acquisition is not needed. State con-
ssent is only required where the lands are acquired under the Migratory
Bird Conservation Act.

Acqmsmons under the Fish and Wildlife Coordination Act for en-
dangered species of fish and wildlife, including migratory birds, at
‘water-resource projects are a part of the project costs and would be
financed through the use of appropriations to carry out a project.

* A third statute is the Fish and Wildlife Act of 1956, 70 Stat. 1119
(1956), as amended, 16 U.S.C. 742a-742d, 742e-742j. Section 7 of
this Act directs the Secretary to, among other things, '

: * * *'tagke such stepé as may be required for the development, management,
advancement, conservation, and protection of wildlife resources through * * *,
acquisition of refuge lands * * *.-.

The Act does not set forth any procedures to be followed in acquir-
‘ing refuge lands. It also lacks speciﬁc sanction and enforcement pro-
visions, as well as speclﬁc provisions relating to the 1ssuance of
regulations.

The Secretary is authorlzed however, by Revised Statute sec. 161,
as amended, 5 U.S.C. sec. 22, to issue regulations to carry out the
Department’s functions. Also, Title 18, US C. sec. 41 specifically
Pprohibits certain activities on, among other places, refuges and pro-
vides a penalty for any violation. Where there is public recreation,
‘the Secretary is anthorized by the act of September 28, 1962, 76 Stat.
653, 16 U.S.C. sec. 460-460k—4, to issue regulations to carry out the
purposes of the Act. Penaltles are also provided under the 1962 Act."
No provision is made under either authority for arrests by the Secre—
tary or his employees.
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The term “wildlife” as used in the 1956 Act is not defined. It does.
not include fish, however, because whenever the Act anthorizes a pro-
gram relating to “fish,” the term is specifically used. We believe
that the term “Wlldhfe” may be construed broadly to include all wild.
vertebrates other than fish. This includes endangered species.

The 1956 Act, therefore, authorizes the acquisition of refuge lands
for all forms of endangered species of wild vertebrates, except fish.
As in the case of the Fish and Wildlife Coordination Act the Secre-
tary in acqmrmg refuge lands under the 1956 Act to conserve en-
dangered species of migratory birds is not required to obtain the prior
approval of the Migratory Bird Conservation Commission or the con-
sent of the States, because these requirements only apply to acquisi-
tions under the Migratory Bird Conservation Act. The acquisitions
under the 1956 Act are not specifically authorized by Congress. The
Secretary may therefore wish for practical reasons to obtain Com-
mission approval and possibly State consent before acquiring lands
for enidangered species of migratory birds under the 1956 Act.

Acquisitions to conserve endangered species of wildlife may be car-
ried out with the use of direct appropriations under the authority of
the 1956 Act or with the use of money made available to the Secretary
under the Land and Water Conservation Fund Act of 1965. “Duck
stamp” funds would not be available, because they are limited to
acquisitions under the Migratory Bird Conservation Act.

‘Special statutes, such as the act of August 22, 1957, 71 Stat. 412; 16
U.S.C. sec. 696-696b, and the Fur Seal Act of 1944, 58 Stat. 100
16 U.S.C. sec. 631&—631(1, have also been enacted to protect particular
endangered species of fish and wildlife such as the Key deer, and both
the fur seal and tlie sea otter, respectwely These statutes would,
however, have limited value in carrying out an endangered species -
acquistion program, because their authority is for the most part lim-
1ted to specific species and in some cases to specific areas.

- While we have indicated a number of alternative approaches in
obtaining necessary appropriations to carry out a program under these
statutes, we point out that present and future policy considerations
may dictate that only one approach should be followed in each case.

~_Certain gaps still exist in carrying out an endangered species pro-
gram. Acquisitions for endangered species of fish are limited to
water-resource projects. Adequate sanctions and enforcement pro-
visions do not exist in all cases. Unified procedures for carrying out
the program are not established. ~Authority is needed to use donated
funds to purchase lands. Also, clear authority is desired to carry out’
propagation activities for endangered species. These and other gaps
in existing authority are filled by the proposed legislation mentioned

“earlier. The legislation will also clarify the ambiguous provisions of
the Migratory Bird Conservation Act.
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The views expressed herem supplement and supersede the views
previously expressed on the sub]ect ofJand acqulsltlon under the Fish
and Wildlife Act of 1956 a,nd endangered species in memoranda dated
‘July 10,1961 and August 24 1964.

- Epwarp WEINBERG,
Acting Solicitor.

FRANK MELLUZZO ET AL.

A-30128
A-30132 Deczded January 19, 1965

Mining Claims: Lands Subjeet to—Small Tract Act: Genera,lly

When a small tract apphcatlon is filed, a mmmg c1a1m iy subsequently located

) on the same land, and the land is ‘then classified as chiefly valuable for

“small tract purposes, the classification relates back to the time of the filing

of the small tract apphcatmn and the subsequent mineral location becomes
mvahd upon allowance of the apphcatlon :

Mining Claims: Lands SubJect to—Small Tract Act Generally

The Secretary is under no obhgatlon tq issue I;egulatlons ‘providing for mineral
location of mineral deposits reserved from disposition under the Small Tract
“—Act. : : Sy Lo

Mining Claims: Determination of Validit& :

No hearing is necessary to invalidate mining c1a1ms located on land previously
included in small tract appheations and subsequently classified for small
tract disposition.

APPEALS FROM THE BUREAU OF LAND MANAGEMENT

~ Frank Melluzzo and John L. Perry have appealed to the Secretary
of the Interior from a-decision of the Division of Appeals of the
Bureau of Land Managemerit, dated July 24, 1963, which affirmed a
decision of the land office at Phoenlx, Arlzona, declarmg their P&M
Enterprise No. 1 placer mining claim lnull and void in its entlrety and
their P&M Enterprise No. 5 placer mine claim null and void in' part
because of the filing of small tract applications covering the No. 1
claim in its entirety and the No. 5 claim in part before the mining
claims -were located and the subsequent classification of the land for
disposition as small tracts.

 Likewise, Frank Melluzzo, Wanita, Melluzzo, and W Ww.. Adams
" have appealed to-the Secretary from a Division-of Appeals’ A(lBClSlOIl
of July 31, 1963, which affirmed a Phoenix land office decision declar-
ing their La Fe and TLa FeNo. 1 placer mmmg clalms null and v01d in
part for the same reason. : SR
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The claims, located for building stone, are in Maricopa County,
Arizona, within the Phoenix city limits. The attached appendix,®
~shows that the conflicting small tract applications were filed at differ-
ent times from June 1946 to March 1955. In each instance, the mining
claim in conflict was located from about 1 month to 9 years later. In.
the case of the P&M Enterprise No. 1, the Bureau of Land Manage-
ment noted about 6 weeks after the ﬁhng of the two conflicting smalk
tract applications and over 5 years before the mining claim was located
that the land was under consideration for small tract purposes. Im’
each instance the land was classified for small tract purposes on
- October 13, 1955, by Small Tract Classification Order No, 45, 20 F.R.
7921. The land ofﬁce declared the claims to be invalid on the basis of
the facts shown by the land office records without a formal contest
proceeding.

. The decisions below were based upon the Department’s decision in:
Harry E. Nichols et al., 68 L.D. 39 (1961). - The facts in the case were
that small tract applications were filed for land which previously had
been taken under consideration by the Bureau of Land Management for
small tract classification. After the applications were filed, a mining-
claim was located on the land. Thereafter the land was classified for
small tract disposition. The Bureau of Land Management declared
the claim to be invalid on the ground that the classification, which:
segregated the land from mining location, related back to the filing of
the applications.

The Department agreed that this ruling would be correct in situa-
tlons where a small tract application was filed, a mining claim next
located, and then a small tract classification made, but held that the
ruling was inapplicable to the facts in the Nichols case because, there,
the land had been taken under consideration by the Bureau for small
tract classification before the small tract applications were filed. The
reasons for the distinction were fully set forth in the Nic#ols decision
and need not be repeated here.

" As'we have seen, the present cases involve the sequence of small tract
application, mining location, and then small tract classification. With
respect to the two small tract applications in conflict with the P&M
Enterprise No. 1, the land applied for, together with other land, was
noted by the Bureau as being under consideration for.small tract clas-
sification on July 23, 1946, approximately a month after the applica-
tions were filed. As for the other small tract applications in conflict
with the remaining mining claims, it appears that the lands applied
for wers not noted as being under consideration for small tract classi-
fication prior to the issuance of Small Tract Classification Order No.
45, supra. The factual situation here, then, is unlike that actually

1 Bee Appendix, p. 25
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existing in the Nwhols case. Instead it is like that cons1dered in the
Nichols case as being subject to the doetrine of relation back, 7.e., the
sequence of small tract - application, mining location, and then
classification:

Appellants attack the Bureau S rehance on the Department’s ruhng
in the Vichols case on this sequence of events on the ground that the
ruling is dictum, that it-is meérely a ruling on a hypothétical fact situa-
tion which did net exist in NVichols.  Conceding this to be true, it does
not follow that the conclusion reached in Nichols is erroneots: On
the contrary, the ruling is fully supported by the reasoning set forth
in Nichols.

The appellants attempt to brmg all but the P&M Enterprise No. 1
under the factual situation in the Nickols case by relying on paragraph
4 of Small Tract Clasmﬁcatlon Order No. 45. That paragraph
provided:

All valid applications filed prior to 3:32 p.m. July 26, 1946; will be granted, as
soon. a$§ possible; thé preference right provided for by 43 -CFR 257.5(a).
Appellants assert that since all but the two sinall tract applications in
conflict with the P&M Enterprise No. 1 were filed after July 26, 1946,
they have no preference and therefore the relation back doctrine does
not apply.

43 CFR, 1958 Supp. 257.5(a), cited in paragraph 4, provided at the
time order No. 45 was issued that an applicant who filed prior to receipt
by the land office of notice that the land was under consideration for
small tract classification would be given priority over others upon &
favorable classification> The implication to be drawn from para-
graph 4 of order No. 45 is, therefore, that notice was received by the
land office at 8:32 p.m., July 26, 1946, that the land described in the
order was under consideration at that time for small tract classifica-
tion. The implication, however, does not appear to be in accord with
the facts.

The record shows that on July .23, 1946, a teletype was sent by the
Director’s officé to the Phoenix land oﬁice advising that certain de-
scribed land was undeér consideration for small tract classification and
that the land office notified the Director’s office on the same day that’
his wire was received at 4 pm. The land described ineluded the land
prevmusly filed on by the applicants in conflict with the P&M Enter-
-prise No. 1 but did not include any pait of the other land inclided in
the other applications in conflict with the other thres claiins. Nothlng
in the case records show that any other notice including these lands
was received in the land office on July 26. On the contrary; as noted
earlier, the records indicate that tlhie lands were not noted as considered

%j’lfhg substance of tﬁe regulatioh remains the same today. 43 CEFR 2333.0-6(b).
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for small tract classification prior to-the issuance of order No. 45.
There is no basis, therefore, for Liolding that the a,pphcatmns ﬁled
after July 26,1946, had no priority.

Appellants assert that paragraph 4 of order No. 45 cannot be so
lightly ignored and intimate that they invested time and money in
réliance on the clear terms of the-order. This could not have been
true because the four claims in question- were located in the period
November 26, 1951, to April 27, 1955.  Order No. 45 was not issued
until October 13,1955, and not published until October 20, 1955.

Appellants attempt to attack the basic concepts of the Nichols de-
cision by contending that the Small Tract Act does not withdraw-or
authorize the withdrawal of any land from mineral location that, on
the contrary, the act provides for the reservation of mineral deposits
in dispositions under the act, together with the right to prospect for,
mine, -and remove the same under such regulations as the Secretary
may prescribe; and that the Secretary cannot frustrate the statute by
not adopting regulations providing for mining the reserved deposits

The Department met and answered this same argument in 7%e
Dredge Corporation, 64 LD. 868, 8374 (1957), saying there that

The appellant contends that the fact that the Secretary has issued no regula- ‘
tions relating to mining on those lands [lands classified for small tract purposes]
.is proof that the mining laws apply. This is not so. The act makes the re-
served minerals subject to- disposition only under applicable laws “and such
regulations- as the Secretary may prescribe.” The Secretary has prescribed
that there shall be no prospecting for or disposition of the reserved deposits at
this time and wuntil he prescribes regulations. permitting the prospecting for,
mining and removal of such reserved deposits the lands in which such deposﬂ:s
may be found are not open to location under the mining laWS -

The Dredge Corporation subsequently brought suit, asking the Fed-
eral district court to determine that the Secretary’s decision from
which the above quotation was taken is invalid and void and of no
force and effect. However, the court sustained the defendant’s motion
for summary judgment and in the course of its opinion said :

The next issue raised by plaintiff is that the Secretary’s acts of issuing the
regulation found in 43 CFR. sec. 257.15 then failing to issue further regulations
- dealing with the disposal of minerals not subject to the Mineral Leasing Act
~made the land in question open to location under the mining laws.

The Small Tract Act provided that the Secretary of the Interior has discretion _
to sell or lease land “under rules and regulations as he may presecribe.” - The
Secretary issued -a regulation (48 CFR séc. 257.15) clearly stating that “No
provision is made-at this time to-prospect for, mine; or remove the other kinds
of minerals (sand and gravel included) that-may be found in such lands, and
‘until rules and regulations have been issued, such reseived deposits will not be
subject to prospecting.” - Similar to his discretionary powers granted under the -
Mineral Leasing Act, under the Small Tract Act the issuance of regulations or the
nonigsuance of regulations is a matter of the Secretary’s"diseretion. Plaintiff’s
arguments of discrimination are without merit.. Pease v. Udall, 9th Cir., de-
cided ‘April'29, 1964 ; Superior Sand and Gravel Mining Co. v. Ter. of Alaska, 224
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F. 24 623 (9th Cii. 19555. (The Dredge Corporation v. Penny et al.; Civil No, 475,
D. Nev,, May 18, 1964.) _ . s . . i o
 Appellants next seem to contend that it was improper to invalidate
“their claims without a contest proceeding and hearing. They seem
‘to suggest that there is a factual question as to whether the lands in
question were under consideration for small tract classification on
July 26, 1946, as paragraph 4 of Order No. 45 apparently implies.
Aside: from the 1mp11cat10n, however, appellants do not claim to have
any evidence that such was the situation. They do not say that they
would be able to submit any evidence on the point at a hearing. . Con-
sequently, there appears to be no factual issue to be resolved at a hear-
ing. In The Dredge Corporation v. Penny et al., supra, the court held
that no hear’ing was required where the only issue presented was

- whether mining claims could validly have been located on lands al-
ready classified under the Small Tract Act and already leased under
that act. '

Finally, appellants state that some-of the small tract apphcants
may no longer be available to exercise their preference rights and that -
their claims should not be invalidated unless the applicants are still .
maintaining their applications. This position is well taken. Ap--
fpellants claims should-not be invalidated as to portions in conflict with
the prior small tract applications unt11 leases are 1ssued in response
to the applications.

‘Therefore, pursuant to the authorlty delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A.(4)(a); 24 F.R. 1348),
the decisions-appealed from are modified to the extent indicated and
otherwise affirmed.and the cases are remanded for such further actlon
as is appropriate.

: Ernest F. Hom,
Assistant Solicitor.

"APPENDIX
Co S Lt . Date of
Berialnumbersof confliet-| Date small . Date of - | considera- | Date of
ing small tract applica-] tract.ap- Name of mining claims mineral tion for: | small tract
tions plications ’ location " | small tract | classifica~
. filed - classifica- tion
’ tion ’
']?hdenix.083188,---' ______ 6-10-46 | P&M Enterprise No. T 49255 |- 70346 10-13-65
Phoenix 083197 -ecmeems 6-13-46- | i 7-23-46 | ...
Arizond-02872 .o __ 2-'4-52 | ' P&M Enterprise No. 5. .- 42755 |-cmocounsil 10-13-58
Arizona 03378 ... ... 4-22-52 " - : -
Arizona 08279, -..__-._- 3-30-55. . : e -
. Phoenix 083809 —-...._. 3-19-47 |' Lo Fe No. I_nioivmniooiannn | . 2-10-58 | . 10-13-58
Arizona 01100-.... Lidieap 122851 :
Arigona 04187 .. 10-30-52 ---..- e nliis - -
Phoenix 083809..___._._. 31947 | L F @i 11-26-51 |- 10-13-56
Phoenix 083844 ... 4-24-47 . . -
Arizona 011002 oemne 1~29-51
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APPEA_L OF BOESFFLUG-KIEWIT-MORRISON
IBCA-320 - Decided January 21, 1965

Contracts Performance or Default: Generally—Contracts Construction and
Operation: Subcontractors and Suppliers—Delegation of Authority:
.Extent of —Contracts : Construction and Operation: Construction against
Drafter

‘Where a contract contains a clause delegating to the cdontracting officer’s
representative broad. authority concerning the administration of the

" contract, an interpretation by the contractor that such clause relieves him
of responsibility for seeing to it that appropriate construction procedures
are utilized by his subcontractors, is not a reasonablé construction of the
contract, and hence, the doctrine of contid proferentém does not apply.

Contracts: Construction and Operation: Drawings and Specifications—Con-
tracts: Construction and Operation: Contracting Officer
‘Where a contract does not require Government approval concerning the propor-
tions or method of mixing ingredients to be used for plaster, a series of
corréspondence consisting of the submission by thé c¢ontractor to the Gov-
ernment of a proposed plaster formula, the solicitation by the Government
of an opinion from a plaster manufacturér, a reply from the manufacturer
and the transmittal of the reply by the Government to the contractor, does
not constitute approval by the Government of such formula, even if modified
to conform to the manufacturer’s recommendations.

Contracts: Construction and Operation: Payments—Rules of Practice; Evi=
dence—~Contracts: Constiuction and Gperatlon' Subcontractors ami
Suppliers

A claim for‘ additional paynient arising out of the extensive failure and crack-
ing of plaster and thé repair thereof by the contractor will be denied where
the weight of the evidence discloses that the defective plaster was the result-

of noncompliance by the plastering subcontractor with industry specifica-
tions and 'mstruetions that were known or readily available to the contractor.

BOARD OF CONTRACT APPEALS

On September 19, 1955, the contractor, an -organization of joint
venturers,' appealed from the denial of its cliim by the contracting
officer’s Findings of Fact and Decision, received by the contractor on
August 22, 1955:.. Henee; the appeal was timely: - The claim in the
amount of $266 953.05, on which the appeal is based, involves extensive
cracking of plaster in the Native Service Hospital building in
Anchorage, Alaska, which was constructed by the contractor (herein-
after called “B-K=M,” or “appellant”) under the above-numbered
contract. Because of litigation in the courts of the State of Washing-
‘ton, concerning matters allied to the disputes involved in this appeal,

"1 The firms which were combined for the purposes of this contract were J. C. Boespflug
Construction Company, Peter Kiewit Sons' Company and Morrison-Enudsen Company, Inc.
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prosecutlon of the appeal was delayed. In September 1960, the litiga-
tion in the state courts being still pending, the appeal (then docketed.
- as IBCA-52) was dismissed by the Board without prejudice to- its
_later reinstatement when the state court htlgatlon should. have coms
to an end.?

The 11t1gat1on in the courts of the State of Washmgton consisted of
a suit brought by B-K-M as plaintiff, against its plastering subcon-
tractor, Steeves and Wilson, and the American Surety Company of
New York, as defendants. The American Surety Company of New
York was the surety on the bond furnished to B-K-M by Steeves and
Wilson for the performance of the plastering subcontract. The Amer-
ican Surety Company, as such surety, after the default of Steeves and
Wilson, engaged the appellant to perform the repair of the plaster,
which had been left unfinished by Steeves and Wilson. The amount
due the appellant from the surety company for performing such re-
pairs, in accordance with the separate agreement between them, was
one of the issues in that litigation.

Judgment was obtained by appellant against Wilson (the suit as to
the other partner, Steeves, having been dismissed after his bank-
ruptcy) in the amount of $266,953.05, and against the American
Surety Company in the amount of $175,991.70, in June 1961.

In April 1962, appellant requested reinstatment of the appeal before
the Board, and a hearing on the appeal was conducted in Seattle,
Washington, on October 23 to 26, 1962. Because of lengthy delay on
the part of the reporting service, the transcript of the hearing was not
received until December10, 1963.

At the hearing, it developed that the claim involved is that of the
plastering subcontractor, Steeves and Wilson, presented by the appel-
lant as prime contractor.® It also appearsthat the bonding company,
the American Surety Company, is the successor party in interest as
claimant, having succeeded by subrogation to the rights of the subcon-
tractor.* It has been agreed that at this time there is for consideration
by the Board only the question of liability. If the Board should find
for the. appellant, the appeal would be remanded: to the contracting
officer- for determination of the question of damages, subject to the
right. of further appeal if the contracting officer’s determination of
damages should not be satisfactory tothe appellant.

- In addition: to the liﬂ:l?'t’oaﬂl:ioni d’esc’ribed‘ above, a stipulation concern-

- % Boesp flug-Kiewit: Morrison, IBCA-52 (September 28 1960), 60-2 BCA" par. 27721 »
Ay 15 )

¢ Idem: :
& Letter dated. September 28 1962 trom the Board..of. mensel for appellant
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ing the issues and the facts was filed with the Board at the commence- .
‘ment of the hearing. - The text of the stipulation is quoted below:

- The parties hereto through. their respective counsel hereby stipulate- to the
following facts. in connection with this appeal ;

ISSUE

The issue in this case is whether the contractor is entitled to extra compensa-

tion by reason of the failure of plaster in the Anchorage Native Service Hospital

" at Anchorage, Alaska or.by reason of the contractor’s efforts to remedy the plaster

failure. The contractor’s claim is for the stm of $266,953.05 and relates to the
‘hospital building as distinguished from the quarters building.

STIPULATED FACTS

Appellant is a joint-venture consisting .of Peter-Kiewit Sons Co., Morrison-
‘Enudsen Co., Inc. and J. C. Boespflug Co. and was prime contractor for the con-
struction of the Alaska Native Service Hospital under Contract No. I-1-IND-
42218 dated July 20, 1949. A correct copy of the contract accompanies the Find-
ings of Fact of the Contracting Officer as Exhibits A and B respectively.. o

By the terms of the contract the work was to be completed within 1,380 calen-
dar days after notice to proceed. Notice to proceed was given by the Contracting :
‘Officer on August 3, 1949.- An extension of time of 42 calendar days was granted
by Change Oxder 10-W dated Sept. 27, 1950 which extended the completion time .
to June 25, 1953. The work was determined by Edward A. Poynton, Chief,
Branch of Buildings and Utilities who- is charged with the administration of
the contract by the Contracting Officer to be substantially completed on July
10, 1953.  Final acceptance was given on Qctober 14, 1953. The sum of $2,800
was assessed against the contractor as 11qu1dated dama«es for delay in comple-
tion of 14 calendar days.

By the terms of the contr'tct the use of lightweight a«gregate at the con-
‘tractor’s option in lieu of sand in the preparation of all plaster was permitted.
Such lightweight aggregate to be similar and equal to zonolite plaster aggregate
as manufactured by the Universal Zonolite Corp., Chicago, Xllinois. The plaster-
ing of the hospital commenced on June 4,1951. ’

Before the commencement of plastering the contractor submitted the plaster-

- ing formula proposed to be used through Government Project Engineer Max E.
Boyer and the Project Englneer referred the matter to the U.S. Gypsum Co., Chl—
€ago, Illinois by telegram dated May 28, 1951 which read :

“Contractor proposes following plaster formula colon two sacks fibered plaster
four cubic feet zonolite and four shovels-sand Stop Your comments by air mail
requested.”

The U.S. Gypsum Co replied by telegram dated May 29, 1951 as follows :

“2-100 1bs bags of plaster to four cubie feet of zonolite and 4 shovels of sand
is 1 part gypsum to 2.3 parts aggregate. This proportioning is satisfactory
for plastering over gypsum lath and browning over metal lath. It would be too
lean for scratch coat on metal lath, would be ok if 4 shovels of sand omitted on
metal lath scrateh coat.  ASTM specs on 3 coat work require 1 -part gypsum to
tW(_) parts aggregate for scrateh coat and one part gypsum to three parts aggre-
gate for scratch on brown coat. Two coat work over gypsum lath requires one
part gypsum to 215 parts aggregate. Lightweight aggregates are proportioned

- on a cubie foot basis and ‘sand by weight. 'Where zonolite is used it is absolutely
imperative that proper heat and ventllatlon be prov1ded during plastermg ”?

Samples of lime to be used were submitted to the Project Engineer for approval
and approval, subject to contract requirement, was obtained by letter dated )
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. June 15, 1951 Water used in. the mix was drawn from the Anchorage e1ty
water system. : :

The Contracting Officer found that except f01 sand and Water the other spem— '

ﬁed materials used in the plastenng of the hospltal met- the requ1rements of the. .
spec1ﬁcat10ns

Plastering of the hospital building commenced on J une 4, 1951. It was super-
vised by Max E. Boyer as Government Project Engineer until his retirement from: _
Government service about December 8, 1951, at which. time he was succeeded by

) Virgil B, Reimer as Project Engineer.
‘Plastering of ‘the hospital building continued without interruption until Deec..
15, 1951 -at which time operations were shut down. until after the holidays.
_Shortly after the first of January, 1952, it was found that severe cracking had
occurred in the plastering throughout the building. --The cracking countinued and
by the end of January was quite severe. Early in March the plastering sub-
contractors, Steeves and Wilson, partners, announced their inability to proceedi
further and the surety company made arrangements for the prime confractor
to-take charge of completion of the work. Representatives of the Government
demanded’ that the contractor.repair the cracked plaster and the contractor .
protested in writing. this requirement. ~However the contractor did proceed to.
have repairs made. Various consultants were called to-the job by the Govern-- .
ment, the contractor and the surety company.. Reports of various kinds were
made atfributing the crackmg to a variety of causes. After repairs were made:
new eraeks continued to develop and in many cases the repaired cracks reopened.
During the hearing the Board declined to grant the Government’s
motion to admitin evidence the record and testimony in the state court.
litigation, for the reason that the paities in that litigation were not
. the same as the parties in the appeal, and on the further ground that the
issues in that htlgatlon, while connected with the dispute involved in
~ this appeal, were in large part quite different.  Moreover, the Board-
considered it undesirable to substitute the record of testimony taken
in the state court in the place of testimony of witnesses who were
present and available to testify at the appeal hearing.s

. The Government also moved to dismiss the appeal on the ground
that the judgment of the state court was res judicate and hence made
the instant appeal moot. The Board denied this motion as being un-
© timely, as well as for the further reasons of dissimilarity of parties and
issues” The Board held, however, that excerpts from the record of.
testimony in the state court litigation could be used for the purpose
of refreshing the memory of a witness or to impeach a witness:

“Zonolite” is a trade name for a mineral generally known as ver-

miculite. . The evidence submitted by both parties tended to show that
the state of the art of using vermiculite as an aggregate in the plaster-
ing irdustry was generally in a developmental stage (at least in the area. .
of Alaska), at the time of the inception of the cbntract and that the

6 Of. ‘United States V. Alummum Co. of Amemca 1 FRD 48 (SD NY 1938) )
’IC'f Laursen -v.*0’Brien, 90 F. 2d T92- (Tth «Cir. 19 7). ;- Douglas v. Wisconsin Alumwi
Research I'oundatmn. 81 F. Supp. 167 (N.D. IIL. 1948).
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body of generally available knowledge concerning the requirements
and limitations governing such use of vermiculite had increased con-
siderably since that time. Moreover, the causes of the serious failure
of the plaster, after its application to the walls of the building, by
reason of extensive cracking, long remained a mystery to the various
officials of the parties to the contract and the plastering subcontract.
Numerous theories were advanced by the parties as reasons for the
plaster failure, beginning in January 1952, but not until after April
" 1952, when experts from the U.S. Bureau of Standards arrived on
the scene, was it definitely determined that a combination of causes
‘was responsible for the damage. »
The contracting officer’s Fmdmgs of Fact and Decision comprise 160
pages, and only brief summaries will be quoted here. The contracting
officer summarized appellant’s claim as follows:

The Contractor claims that the plaster in the Hospital was installed in
accordance with .the plans and Specifications, under Government supervision
and, therefore, the excessive cracking that occurred was not due to the fault
or neghgence of the Contractor who should be reimbursed for all expenses in-
_curred in the repair of the eracked plaster and that an extension of tlme should
be granted to cover the delay caused thereby.

The Contractor elaims delay in the completion of the work because of a

carpenters’ strike,
The Contractor claims delay in the completion of the work because of a strike-

against the Alaska Steamship Company.

The decisions reached by the contracting officer are set forth below:
-1. The $266,953.05 claimed for expenses incurred or resunlting from the repair
of the plaster cracking in the Hospital is denied.
2. The request for an extension of time because of the delay due to the plaster
cracking is denied.
3. The Contractor’s request for an extension of eleven (11) calendar days time
for the completion of the project because of a carpenters’ strike is granted.
-4, The Contractor’s claim for an extension of time because of delay alleged to
have occurred on the Hospital as a result of a strike against the Alaska
. .Steamship Company is denied.
5. The Contractor’s claim for payment of $164.52, the cost of removing plaster
sample panels for use in making tests, is denied.

In its Notice of Appeal, the appellant took specific exceptions to. a
number of the contracting officer’s detailed findings concerning the
plaster failure and the delay resulting therefrom. Also, specific
appeals were taken as to all of the contracting officer’s decisions (Whlch
for convenient reference have been assigned numbers as indicated
above) except for decisions numbered 3 and 4.

The several main arguments advanced by appellant in support of
its claims may be briefly stated and commented upon as follows:

- 1. The first argument is based upon section 25 of the Standard
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(eneral Conditions of the centract, concerning the: “Government
Superintendent,” which reads as follows :

The District Construction Engineer will have general supervision of the work
and will from time to time make inspections of the work or detail representatives
from his office for that purpose. A Project Engineer will be assigned to supervise
work on the project. The Project Engineer shall be responsible for the work being
performed in strict accordance with the drawings and specifications and shall
-call any deviation to the attention of the Contractor or his representative

. immediately upon discovery. The Project Engineer shall enforce all” of the
provisions of the Contract that pertain to matters prosecuted at the site.” The
Project Engineer shall be responsible for the detailed supervision of the work.
"The Distriet Construction Engineer and the Project Engineer-have full author-
ity to demand of the Contractor or his representative that the contractor comply
with all'the terms of the Contract and perform the work in strict accordance with
the Contract drawings and specifications.  All ‘demands upon the Contractor
:shall be made in xi'riting but where necessary to make demands orally the oral
instructions will be confirmed in writing later.. Minor matters that are adjust-
-able amicably need not be in writing, at the discretion of the party making the
-demand. . Decisiong of the Distriet Construction Engineer or Project Engmeer :
are subject to'appeal as provided in Article 15 of the Contract.

The Contracting Officer may at any time detail to the project for inspection
.of the work, investigation of claims, labor disputes or any other matters that
may require attention, any persons whom he may desire. Such persons will not
in any way interfere with the Contractor or the work except to the extent neces-
sary to obtain the information required and the Contractor or his representative
shall cooperate fully with the persons so detailed,

Tt is the appellant’s view that the provisions of section 25 give the
District Construction Engineer and Project Engineer such broad:
powers and authority over the enforcement and administration of the
contract, and inspection of the work, that those provisions have the
eflect of making the Government responsible for selecting the partic-
ular procedures to be used by the contractor or subcontractor in meet-
ing the requirements of the specifications. : *

The Board considers that such an interpretation is unreasonable.
The responsibility of ‘a prime contractor for compliance with the con-
tract specifications is not diluted by provisions delegating to the Proj-
ect. Engineer the necessary authority for enforcement of the contract
requirements. Hence, appellant is not entitled to application of the
rule of contra proferentem. in the interpretation of the provisions of
section 25.8 '

Moreover, in the last paragraph of section 24, just preceding section
25, it is provided that:

The Contractor shall be respons1ble for all aets of the subcontractors employed
by him, and the approval of the. Distriet Construction Engineer of any subcon-
tractor will not relieve the Contractor of such responsibility. The failure of
any subcontractor to complete work in a satisfactory manner within the proper
time will not excuse the Contractor from any delay in the completion of the
e'ntire Contract except as provided under Article'9 of the Contract.

SR & M Contractors, Inc.; IBCA-825 (April 21, 1964), 71 1.D. 132 135, 1964 BCA par.
4208, 6 Gov. Contr. 257.
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" Article 9, “Delays-Damages,” of Standard Form 23 (Revised April
3, 1942), formmg a part of the contract, contains provisions for ex-
cusable delays, not pertinent here.

It is obvious, therefore, that there is also no ambiguity in the con-
tract respecting the continuing responsibility of the appellant for:
actg of subcontractors. The courts have consistently held that where
there is no ambiguity, there is no need to construe the contract.’

* 2. Appellant contends that the Government approved the formula, _
for the plaster mix. We do not agree. In the first place, there was.
no contract requirement for such approval. The Specifications (Divi-
sion A-17 Lathing and Plastering) allow the use of lightweight aggre-

- gate “at the contractor’s option ¢n lew of sand in the preparation of’
all plaster throughout the project, [which] shall be similar and equal
to “Zonolite’ plaster aggregate as manufactured by the Universal
Zonolite Corporation, Chicago, Illinois.” (Italics added.)

There is no contract requirement that approval of “Zonolite” be-
obtained from the Project Engineer; Zonolite (or its equal),was the’
material specified if the option were exercised. Nevertheless, a sample
of “Zonolite” was submitted for approval in connection with notifica-
tion by appellant to the Government of the exercise of the option to-
use that material. It was approved; necessarily and perfunctorily
of course, for the Project Engineer could not properly d1sapprove~v
material authorlzed. spemﬁcally by the contract.

No formula was prescribed in the contract for the proportlons to-
be used in mixing the plaster, for the Government may properly
assume that a contractor who holds himself out as an experienced
plastering contractor or subcontractor would have the necessary
“know-how?” concerning ingredients and their mixing. The area rep-
resentative of the Zonolite Corporation suggested a formula to the-
plastering subcontractor which included the use of sand together with
the Zonolite aggregate. The addition of sand was proposed for the-
purpose of eliminating a slick film on the finished surface. As de-
scribed in the stipulation hereinbefore quoted, the proposed formula
was transmitted to the Project Engineer, although approval of the-
plaster formula was not required by the contract. The Project Engi-
neer did not approve the formula but transmitted it to the’ US.
Gypsum Co., Chicago, Illinois, for comment. On receiving the reply,.
the Project Engineer transmitted the comments of the U.S. Gypsum: -
Company (see stipulation) to the appellant and its subcontractor.,

. The comments so received, and their transmittal to appellant, were-
in. no sense an approval of the formula which had been proposed.
Such comments were in fact a critical and cautionary warning, to the

"9 Hongkong & Whampoa Dock Oo., Limited v. United States, 50 Ct. Cl. 213, 222,(19145);;
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effect that the addition of sand to the aggregate as well as the Zonolite,
would result in too lean a mixture for the “scratch” coat applied to the'
metal lath. Sand should be omitted from this primary plaster coat,
“additionally, the warning was clear that “it is absolutely imperative

that proper heat and ventilation be provided during plastering” where
Zonolite:is used.

We conclude that the Pm] ect Engineer, in obtaining the comments
of the U.S. Gypsum Company, was merely cooperating with the
appellant. and its plastering subcontractor by obtaining an opinion
from a known authority in the plastering field. There was no reason
why the plastering subcontractor and the appellant should not have
carried out their own respective responsibilities in the matter of
‘making such inquiries. It is unfortunate that in exercising the option
to use Zonolite in lieu of sand, the plastering subcontractor and appel-
lant chose to use a material concerning which they apparently knew
very little. Sand was the material they customarlly used.

3. Appellant asserts that the work of mixing and applymg the
plaster was unifornily carried out in accordance with the recommen-
dations of the U.S. Gypsum Oompany The testimony in favor of
such a conclusion is unconvincing, to say the least. It is obvious (and
the testimony confirms it), that none of the appellant’s supervisory
employees or the partners of the subcontractor had sufficient compe-
tence in the techniques of plastering, and none of the Government
mspectors were able to devote full time to watching the operation of
mixing the plaster. The mixing operation was so critical to satis-
factory plastering performance (especially in view of the admonitions
of the U.S. Gypsum Compa,ny), that the failure of the prlme and
_ subcontractor’s superintendence in that regard was, in our opinion, -
a serious dereliction of duty.*®

Mr. Marvin Quayle, Vice President of the Amerlca,n Gypsum Com-
pany, was called .as a witness by the Government and was qualified
as-an expert in the field of plastering and in the use of vermiculite
(or Zonolite) as an aggregate. He visited the project in April 1952, .
at the request of the Northwest Vermiculite Company, which concern
was furnishing the Zonolite aggregate to the plastering subcontractor.
Mr. Quayle was also a technical adviser for the Zonolite Company. -
He testified that he observed the operations of plaster mixing for an
entire day. He also spent several nights in the hospital bullchng,
sometimes until 8 a.an. and 4 a.m., in order to check temperatures

As to the mixing. operations, Mr Quayle found that, in addition to
the usual ingredients} of gypsum and vermicu‘]ite,- 4 shov'els of sand

10 Article 8 of the contract provides as follows ' .

- “Article 8. Superintendence.—The contractor shall give his personal supeuntendence

to the work or have a'competent foreman or superintendent, satisfactory to the contracting
officer, on the work at all times during progress, with authority to act for him.”" :
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were being used in each batch for the scmteh coat, and 6 shovels of
sand for the brown coat. This clearly indicated a drastic departure
from the so-called formula, as modified by the warnings of the U.S.
Gypsum Company. Under that formula, as so modified, there should
“have been no sand whatever in the scratch coat and only 4 shovels of

sand for the brown coat. Moreover, the shovels being used to measure
the sand were larger than standard, with the result that the quantity
of sand used was even further in excess of the proportions suggested
for the brown coat. " Mr. Quayle also found that excessive quanti-
ties of water were being used in the mixing and that the sequence of
mixing was wrong.

Because of the great water-absorbent properties of Vermlcuhte, it’
is possible to use excessive quantites of water without affecting the
congistency of the plaster. Hence, the proper procedure should have
been to put into the mixture the proper quantity of water, then the
vermiculite, and after that the sand and gypsum. Mr. Quayle ob-
served that the sequence being used was as follows: water, sand 2yp-
sum, and last, the vermiculite or Zonolite (Tr.301).

Apparently, there were some variations during the contract per-
formance in the sequence of adding the several ingredients. Mr. Wil-
son, of the plastering subcontractor firm of Steeves and Wilson, testi-
fied that water was added at the beginning and again at the end of
the mixing operation, to obtain the desired consistency. Mr. Quayle
testified that under Mr. Wilson’s description of the mix, ‘the in-
gredients would become segregated so that some portions of the plaster
would have sand and other portions would have no sand, some parts
with vermiculite and others containing no vermiculite. Such a series.
of separation would cause weakness in the phster when apphed to the
walls of the building. ‘

"It was also the opinion of Mr. Quayle that “retarder,” a substance
used to delay the “set” or hferemng of the plas’cer, and ‘which he ob-
served was used in the plaster mix, would create undesirable results
by permitting the vermiculite to continue its absorption of water from’
the plaster for a longer period after it had been applied to the walls.

- Mr. Quayle further stated that the proper- procedures for mixing

plaster were contained in the ASA “(American Sand Assocmtlon)

- gpecifications, which are generally available to contractors. 'Addi-
tional specifications, prepared by a committee of which Mr. Quayle
was a member, appeared on every bag of Zonolite as well as in folders
- which were “mailed to thousands of architects and plastering con--
tractors and general contractors throughout the country.” Other
technical information and instructions appeared-on bags of gypsum
- purchased for the project and in technical manuals available to con-

tractors generally. Tt would appear that in actual practice in the
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phstermg Work on th1s proj ect such 1nstruct10ns, as Well as the warn-
ings contained in the telegram from the U.S. Gypsum Company, that

‘ qmall quantities of sand should be used in the brown coat and no sand
‘at all should be used in the scratch coat in addition to vermiculite
(because of the danger of excessive proportions of aggregates to the
gypsum content) were largely ignored by the plastering subcontractor
(and by B-K-M as well, in its position of responsibility to see to it that
the work was properly executed and that prompt corrective measures
were taken when deficiencies became obvious).

In this connectlon, it also appears that at the time of Mr. Quayle’s
visit in April 1952, the temperatures taken during the nights of April
25 and 26, 1nd10ated that the hospital building was not heated ade-
quately for good. ventilating and drying conditions. The tempera-
tures ranged from 30 to 32 degrees, evidently because the heating

 equipment had been shut down for the night. In short, it was Mr.:
Quayle’s opinion that the failure of the plaster was due to excessive
water, excessive quantities of aggregate to cementaceous material
(gypsum), lack of ventilation and heat, and careless installation of
studs and metal lath (Which overlapped in many cases).

It should be observed that the disputes here considered do not rest
on any questions of acceptance of the work by the Government. The
damage to the plastér occurred long before the time arrived for ac-
ceptance. .Nor was it necessary for the Government to invoke the one-
year guaranty provisions in paragraph 40 of the Standard General
Conditions of the contract. The Government invoked the provisions
of Article 10 of the contmct in requlrmg appellant to repair the faulty
plaster.:*

Mr. Quayle’s testlmony was buttressed and amplified by the opinion
eviderice (supported by . scientific tests) of the expert witness who,
in our opinion, was the most lmowledgeable i the techniques of

plastering.

. The experts furmshed by the Bureau of Standards were Dr Wells
(who was deceased prior to.the hearing), Mr. Nolan Dickson Mitchell
(now retired) and Mr. William Cullen. Mr. Mitchell testified at
the hearmg, and we are persuaded that his testimony was the most
convmcmg of any evidence offered. Mr. Mitchell’s qualifications
in the field are unpresswe (Tr. 423). We quote at length from his
testimony because, in attempting to paraphmse it, some of its clamty
and value could be lost. . : :

1 “Artiele 10. Permits and responsibility for work.—The contractor shall, without addi-
tional ‘expense to the Government, obtain all required licenses and permits and be respon-
sible for.all damages.to persons or property that occur as a result of his fault or negligence
in connection with the prosecution of the work, end shall be responsible for all materials
delivered and work performed. until complétion and final acceptance. Upon completion
of the conitract the work shall be delivered complete and undamaged.” (Italies added.)
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Beginning at page 425 of the tmvnsovript,v with some omissions for
interruptions, Mr. Mitchell testified as follows: :

Q In your responsibility as an expert on concrete blnldmg foundations, What‘

did you find out? .
A There was.no evidence of any Iack of proper foundafion; or of good con-"

crete work. There: were.a few slight shrmkage cracks that we observed there,
but no more than is usual. . )

Q What did you observe with respect to the condition of the plaster"

“A On the metal lath, the plaster, for the most—in most of the rooms and
corridors was badly cracked in a random pattern known as map cracking.

On the concrete surfaces I observed no cracks except Where the concrete was
cracked, and there were very few of those. I recall obsex_vmg only three cracks

" onthe concrete

o = H # : ER ER "
QAL rlght Was thele any 1nd1cat10n as to the cause of the crackmg of the
plaster'?

A Yes, there were very evidently two reasons for the crackmg of the plaster.

‘Q What probable causes were in evidence?

A Well, the way the plaster had deflected outward, adjacent to the cracks,
and the way the surface of the plaster, and also at the corners.of the outlet
boxes, cracks had started at the corners of the boxes and -also at the corner of
the door frames, the metal door frames.

Q Did you find any corroborating evidence to substantiate your wews‘? ‘

A Yes,Ifounda number of thmgs cmroboratmg my v1ews.

Q And what are they? o

"A-Well, T made tests of thie plaster and found that 1t was weak, and We took
samples of the plaster from. the walls and we found those to be curved also,
as I had observed on the wall; I found evidence of the use of excessive water
in the mix, where it was glazed on the key$ of the 'plaster. In some instances
they had been so wet that it ran down, more like a liguid.

Q Would you explain what you mean by plaster keys?

A Plaster keys are that part of the plaster which is pressed through- the open-
ings of the laths to hold the plaster in position on the base.

Q And you mentioned the glaze. Now what causes this glazmg'> o

A The glaze is caused by excess water flowing out of the plaster and down
the surface, bringing out the plaster,-—that is, the gypsum cement—plaster
from among the aggregates, and it forms a sort of a glaze.

Q What is the effect of this excess water in the mix? o

A Tt reduces the strength of the plaster from that Wthh a normal amount of
water would produce.

Q "What other factors did you: notice that tended to cause the shrmkage‘?

A Well, the drying out of the ‘plaster. froin the ‘vermiculite, the drying of the
water from the vermiculite tends to shrink it, any mixture; and this ig particu-
larly true of ‘vermiculite, which has a great amount of water over and above
that-required for sand in plaster. .

Q Did you find any indication of slow-set factors? =

- A Well; 1-didn’t:get any myself there, but Dr. ‘Wells had reported to me a:lot
of ewdence of slow set, and evidence that retarde1s had been used in the plaster
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Q ‘Would that have any effeet and if'so, how?

A Retarder reduces the strength. : .

@ What else did you determine as to the mix? . :

A Well, it wasn’t evidence on:the job, but in tests made- subsequently on
samples taken from the building we found: the. additives in the mix up - to the
limits permitted by the specifications, and some were beyond those limits.

Now as I mentioned before;-the greater amournt-6f water, the greater amount
-of shrmkage that could be expected. "

Q:Did you take samples from.the partitions of the hosp1tal'?

A I marked them out and in the presence of the contractor cut them: from
the partrtlons : ER

Q Did you take them by yourself, or were there other people—

A Oh yes. . Dr. Well§ was with me part of the time, and Mr Cullen was with’
me at-all:times when I selected the area to be taken ) :

Q ‘Whois Mr. Cullen? ' :

A Mr, Cullen ‘was. the other ‘man that accompanled Dr. Wells ‘and myself
He was & member of the staff of the National Bureau of Standards. ’

Q On examination of ‘these samples what can you say concermng the compo-
sition of the plaster?

A I found that the plaster had aggr ates' cOmpos_ed of vermiculite and sand,
and of course gypsum. Co S

Q Did youmake an analysisof the hght finish plaster ?

A Dr. Wells analyzed the finish;-and I have a table p1epared by Dr “Wells in
a report; —for my report.

Q What does that table———

“A. That is Table 12. '

Q That is your report?

A Yes, itison page 32.

Q Table 2 of that report says characteristics of plaster What does this table
- show?

(ATt shows the amount of Water reqmred for making up plaster mixes with
the standard sand, and with. Anchorage sand and with vernucuhte and with the
: mrxture of vermiculite' and $and. It also shows what is known as the con-

sistency’ of it, the time of set, and the tensile strength of briquets made from
these mixtures. : ;

Q Does your view indicate anything W1th ‘Tespect to the effect of the add1t1on
of sand? . :

A Yes, the tensile stlength of a Vermlcuhte and sand plaster made up of 100
parts of gypsum cement, 17 parts of verm1cu11te to 45 of sand by weight, requires

about one-e1ghth more water to give a normal consistency, and its tensile .strength
is lowered forty percent by the addition of the sand, over that of the mJXture
Wlthout ‘sand.

. The EXAMINER, Mr. Mltchell does the reductmn in tens11e strength have any-
thing to do with’ shrmkage" : :

“‘The WIirness. Not necessamly, but ‘it does permlt crackmg at a much less
degree of shrinkage that would otherwise occiir.

The ExaMiNgR. Thank you.
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Q (By Mr. BRABNER-SMITH. ) I call your attentlon to Table Number 11 Where
you analyzed plaster. Will you explain this table? i

A This table is the result of the analysis of base coat plasters from the samples
"taken from the various locations as indicated in the first columun. The weights
of the samples are given, the percentage of the insolubles, the magnetic content
of the insolubles is given in column 5, the percentage of sand in the aggregate
is given in column 6. - Columns 7 and 8 show the volume of the two aggregates,
vermiculite and sand, per hundred pounds of gypsum cement. :

Q Can you explain the wide variations in the ainount of aggregate per hun-
- dred pounds of gypsum plaster and sand? :

A The- only estimation I have is that it was elther mixed that way, or .
segregated after being mixed so as to produce that. I can’t imagine segregation
producing any such wide variations as are shown in these columns. = You will
notice that two samples—or three samples, were taken of each and run.through
the test, so as to confirm the analysis as to the amount of sand. T

Q This table 11, columns 7 and 8, I think those are the last two—

A Thelast two columns, the p.é.ir of columns on the right. -

Q That also shows the total aggregate per hundred pounds. Does this indi-
catea possible proportion in terms of the contract?

A No.. - : :

Q Explain why. :

4A Well, some. of these are beyond any reason, .Here is one that has 4.48
cubic feet of aggregates to the hundred pounds of gypsum, whereas the limit
specified for the brown coat plaster was only three and a half. Now, one, two,
three,—there are four of the seven samples that would be beyond the amount of
the top limit as given by the specifications.

Q I notice here that in one sample there is no sand; and in another there
is 17,.22, 53, .68,.70. 'Thisisa wide variation, isitnot? ‘

A Yes. Yes, it is an extremely——

Q What does that indicate to you?

A That the mixture had been changed, or that somebody was- careless in
proportioning it.

‘ Q Is there any evidence that increasing the amount of the proportion of
water in vermiculite plaster mix increased the shrinkage?

A No, increasing the water decreases the strength, as shown by table 2.

r. Mitchell also stated in substance that the extent of the cracking
he observed in the plaster was as bad as he had ever seen in a number
of cases he had examined for failure of plaster. '

r. Mitchell testified further concerning the white finish plaster
-oat, that, while the ingredients were of good quality, there were
extreme variations in the mix, which would cause weakness in: the
plaster and cause cracking much earlier than with a uwniform' mix.
Also, due to the long continued exposure of the finish coat toi excess
moisture, chemical changes had occurred, converting some of the

‘gaging plaster to nesquehenite, a: chemical having a higher water
content, and also resulting in the creation of magnesium sulphate, all
of which would tend to disrupt the white finish plaster.
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Con51derab1e carbonatlon of the calcmm content, of the plaster
was discovered by Mr. Mitchell, which in his opinion was caused by
“the carbon dioxide gas given off in normal combustion by the oil-fired
heaters used temporarily by the appellant in the fall of 1951, under
conditions of inadequate Ventllatlon, before the permanent heatmg
equipment was installed in the hospital. Such carbonation would
- also tend to shrink the plaster. Carbonation of plaster does not occur
normally until several years after its application. :

Summarizing Mr. Mitchell’s testimony, the primary causes of the -
plaster failure and cracking were the weakness and shrinkage of the
plaster. Underlying reasons for the weakness and shrinkage were
the excessive amount of water used in the mix, the large proportion of
aggregate to gypsum cement, the slowness of setting of the gypsum
cement, and the condition of long continued moisture followed by
drying (Tr. 441). The strains and stresses, which had been set up
by shrinkage in the base scratch coat and brown coat, could not be
relieved except by crackmg which was aggravated by reduced tensﬂe
strength.

The Board finds that the failure of the plaster was caused by the -
acts of commission and omission on the part of the plastering sub-
contractor and of the appellant, as borne out by the weight of the
evidence. Appellant has failed to sustain its burden of proof in sup- -
port of its claims that the findings and decision of the contracting
officer were in error.’? - Accordmoly, those findings and decisions are
affirmed in so far as they are the subjects of this appeal.

' CONCLUSION
The appeal is denied in its entirety.
' o Tromas M. Durstow, Member.

I cowcur:
Hyreerr J. SLaventer, Deputy Chairman.

APPEAL OF LAYNE TEXAS COMPANY
IBCA-362 . Decided J anuary 29, 1965

Contracts: Construction and Operation: Changed . Conditions—Contracts:
Disputes and Remedies: Equitable Adjustments ‘

The encountermg of boulders and other forms of hard rock during the
“drilling of test holes and water supply wells under a contract which . de-
scribes the materials to be drilled merely as clay, sand and gravel forma-

12 Aliied Contractors, Inc., IBCA~-322 (August 10, 1964), 1964 BCA par. 4379.
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tions,. located in alluvial and 1ake depos1ts along a. mountain front, con-
stitutes a changed -condition to the extent that the percentages of rock
and boulders encountered and the drilling problems created by their pres-
“ence are outside the range of those which the contractor anticipated, and-
are also outside the range of those which, in the 1ight of the information
.available at the time of bidding, were of suﬂiéient,probability of occur-
rence to be consuiered as normal for the work area.

BOARD OF CONTRAGT AI'PJJALS

This is a timely appeal”from the contracting officer’s denial of the
Layne Texas Company’s claim for an equitable adjustment of the
contract price pursuant to the “Changed Conditions” clause (Clause
4) of a contract for drilling test holes and water supply Wells on the
Weber Basin Project of the Bureau of Reclamation.

The contractor—hereinafter referred to as the appellant—seeks an
increase in the cost of performance’in the amount of $38,349.17, predi-
cated on the theory that it encountered unchsclosed and unanticipated
quantities of subsurface boulders, in sizes as large as one foot in diam-
eter, and other forms of hard rock while drilling the test holes and
water supply wells. The sites of the work were between the Wasatch
Mountain Range and Great Salt Lake in the Vlcmlty of Ogden and

-Bowntiful, Jtah. .
+The contract was entered into on Jumne 27 1961 1t was on Standard

‘Form 23 (Revised March 1953) and incorporated the General Provi-
_ sions of Standard Form 23A. (March 1953). These included the reg-
- ular “Changed Conditions” clause (Clause 4)* for construction con-
- tracts. The contract price was $152,605.15

The Board in its initial decision on this appeal * demed a motion to
dismiss the appeal prior to an oral hearing made by Governmeént
Counsel on the ground that appellant had failed to timely comply
with the notice requirements of the “Changed Conditions” clause. The

1 The full text of the clanse reads as follows
“The Contractor shall promptly, and before such conditions are ‘disturbed, notify the
Contraeting Officer in writing of : (1) subsurface or latent physical conditions at the site
differing materially from those indicated in-this contract; or (2) unknown physical con-
- ditions 4t the site, of an unusual nature, differing materially from those ordinarily en-
countered and generally recognized as-inhering in work of the charactér provided for in
this contract. The Contracting Officer shall promptly investigaté the conditions, and if
he finds that such conditions do so materially differ and cause an increase or decrease in
‘thecost of, or the. time required for, performance of this contract, an equitable adjustment
shall be made and the contract modified in writing accordmgly ‘Any. c¢laim ‘of the Con-
tractor for adjustment hereunder shall not be allowed unless he has given notice as above
required; provided that the Contracting Officer may, if he determmes the facts so justify,
consider and adjust any such claim- asserted before the date of final settlement of the
contract. If the parties fail to agree upon:the-adjustment to be made, the dispute shall

be determined as provided in Clause 6 hereof.”
? Layne Tezas Compony, ITBCA-362 (Jannary 30, 1964), 1964 BCA par. 4022, 6 Gov.

Contr par. 95(f).
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contracting oﬁicer found that “Government per sonnel were aware of
the problems the contractor had encountered in performing work re-
quired under the .contract but considered all the work within the
scope of the specifications.” His conclusion that timely notice was
not given appears to have been based on the theory that the notice re-
quired by the “Changed Conditions” clause is notice of the makmg of
a claim for additional compensation. This was erroneous, since the
notice required by that clause, as distinguished from-the notice re-
quired by the “Changes” clause (Clause 8), is merely notice of the ex-
istence of the physical conditions encountered.®  No evidence was:
presented at the hearing which would justify different determination -
than that reached in our initial decision. We find, therefore, that
there was substantial compliance with the notice requirements of the
~ “Changed Conditions” clause.

Paragraph 12 of the specifications of the contract as amended by
Supplemental Notice No. 1 described the principal components of the
work to be performed as follows:

a. Drilling test holes at not less than six nor.at more than pine potentml;
water supply well sites.

b. Electric logging 21l test holes

c. ‘Securing samples of clay, sand, and gravel materials from: each hole
~d. Obtaining water samples from selected aquifers. e

e, Reaming out test holes at Weber Delta :Alternate and No. 2 siteg and
- installing 20-inch outside diameter casing.

£. Developing and testlng Weber Delta Alternate and No. 2 Wells.

Paragraph 31 of the s,pemﬁcatlons described the geologlc condltlons
‘In the work area as follows:

31. Geologw comutwns

The potentlal well sites are believed to be located in alluvial and lake deposuts :
along the Wasatch Front. - Available records of private, municipal, and Bureau

of Reclamation wells in° Weber and Davis Cotunties indieate that drilling will =~

probably be through clay, sand, and gravel formations.

The data on these wells may be examined at the office of the Bureau of
Reclamation in Ogden, Utah. The Government does not represent that ‘these
records show completely the existing conditions and does not guarantee the cor--
rectness of any-information shown thereon relative to geological conditions or
any ‘interpretations thereof. Bidders and the contractor are responsible for any
deductions and conclusions which they may make as to the nature of the mate-
rialg in which thie holes are to be drilled and of ‘the difficulties of performing
the work required under these specifications. (Italics supplied.)

An oral hearing took place before the writer of this decision on .
April 1-and 2, 1964, in Washington, D.C., at which time the testimony
of witnesses and other ev1dence, were proffered by- appellant a,nd_ the
Government »

3 Shepherd v. United States, 125 Ct. Cl. 724, 729-33 (1953).
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Factual B cms 7] f the Cloim

The Weber Basin Pr0]ect—~of Whleh the subject contract Wwas one
phase—is basically an irrigation project of the Bureau of Reclama-
tion, in which provision is also made for municipal and industrial
water supplies. Test holes were drilled for the purpose of determin-
ing potential groundwater possibilities. If it appeared likely that
water could be obtained, the holes were subsequently reamed out to a
larger diameter and cased for development as production wells.*

Four months prior to award of this contract, appellant satisfactorily
completed another contract which had been awarded to it by the
Bureau of Reclamation. That contract called for the development
of the first two production wells in the Weber Basin Project, which

were designated as the Clearfield No. 1 and Riverdale-Wells.. They
were situated 6 and 2 miles, respectively, south of Ogden, Utah. In
all, approximately 50 test holes and Wel]s hwd been drilled in the
work area.’

During performance of the subject contract, ‘appellant actually
drilled seven test holes, all of which were driven with rotary drill
equipment as distinguished from cable tools. The test holes were
either. 77 -or, 974 inches in diameter, and, with one exception, were
driven to depths below ground surface ranging from 1,005 to 1,208
feet. They were designated as follows: Weber Delta Alternate, Weber
" Delta No. 2, Weber Delta No. 3, Bountiful No. 1, Bountiful No. 2,
Well No. 24 (also known as Clearﬁeld No. 2) and Well No. 34 (also
known as Weber Delta No.1).

As required by the terms of subparagraph 19 of the spec1ﬁeat10ns,
appellant reamed and cased two of the test holes in order to develop
them as production wells. These holes were reamed out- in, stages -

until they were at least 24 inches in diameter, so as to accommodate
casing 20 inches in diameter. ‘The holes so- developed “were those
designated as Well No, 24 and Well No. 34.¢ o

Appellant anticipated, when ‘submitting its bid, that not more than
20 percent of the material encountered would consist of boulders and

“other large material.” Tts bid was predicated on a site inspection ;
on the statements pertaining to geologic oonditions,set forth in para-

+T'r. pp. 166-168, 209.

5 Gov. Ex. 1 attached to statement of the Government’s position. App. Exs. 1, 2.

¢ By Change Order No. 1, dated September 6, 1961, Weber Delta No. 2 was abandoned
after the test hole had been driven to a depth of 287 feet. By the same order Well No. 24
and Well No. 34 were substituted for Weber Delta Alternate and Weber Delta No.-2-as the
test holes to be reamed and cased for development as Droduction wells.. The order was
agreed to by appellant

7Tr..p. 8.
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graph 31 of the speelﬁc‘mons on the experlence ‘obtained by it in
dmllmg the Clearfield No. 1 and Riverdale Wells, in drilling other
wells in the State of Utah, and in drilling wells in alluvial valleys
elsewhere; and on its evaluation of drillers’ logs in the Utah State
Engmeers Oﬁ%e in Salt Lake City, where records of all test holes
and wells drilled in the work area were maintained. Most of the sites
covered - by the instant contract were closer to the Wasatch Front,
the source of the alluvial deposits, than. the Clearfield No. 1 and
Riverdale. wells. . Because of this, appellant expected that drilling
conditions at these sites probably would be worsethan at-the Clearfield
No. 1 and Riverdale wells,® and, in figuring its bid, made an allow-
ance.of 30 percent on account, of this difference.®

In the course of drilling the test holes and reaming and casing
- the wells appellant encountered substantial quantities of hard rock,
mostly in the form of cobbles or boulders, that sometimes exceeded the
width of the hole diameters. The presence of these materials in the
unconsolidated and uncemented formations made it dlfﬁcult to. keep
the holes straight,* and damaged the drilling bit cutters by destroying
their teeth,* and causing separation of the cones?? Contrary to ap-
pellant’s anticipations, the cobbles and boulders tended to increase
in size and percentage with the depth of the holes.® Also contrary to
its expectations, the deeper strata had not cemented or consolidated to
a degree that would hold the rock material stable while being drilled.*
' In attempting to measure the differences between the conditions that
were, or should have been, anticipated and those that were actually
present, the Board has given weight to a number of factors. Among
them are the average rate of penetration achieved per each 8-hour
drilling tour, the number of bits used in drilling, the thickness of ‘the
strata reported on the logs as containing rock or boulders, and the
probable percentage of rock and boulders in the total depth penetrated.
The conditions realized on the job have been compared with those
revealed by the evidence as having been experienced on other com-
parable jobs. Thus; each of the factors mentioned above for each
test hole or well driven under the subject contract has been compared
with the corresponding factors for the Clearfield No. 1 and the River-
dale wells, after making allowance, to the same extent as appellant

8Tr. p. 54.

®Tr. pp. 103—-4.
0 Tyr. p. 111
nr, p. 101,

12 Tr. p. 70.

B Tr, pp. 11, 87,
# Tr, pp. 80, 82.
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“appears to have done, for the d1ﬁerenoes n dlstance from the Wasm’cch
- Front. Weight has also been given to appellant’s half century of

drilling experience, and-to the fact that the Government’s witnesses
were unable to identify any pre-existing test hole or well in the work .
area at which the conditions appeared to have been as bad as those at
some of the sites where drilling was performed under the instant
contract.

Upon the basis of thig evaluation, the Board ﬁnds that the physical
conditions actually encountered by appellant at four of the seven sites
covered by the subject contract fall within the range of physical con-
ditions that, in the light of the information avaﬂable at the time of
bidding, were of sufficient probability of occurrence to be considered as
normal for the work area. These four sites are Weber Delta No. 2,
Weber Delta No. 3, Bountiful No. 1, and Well No. 24.* The Board
- finds that at the remaining three sites the physical conditions en-
countered were materially worse than those which, judged in the same
manner, could be considered as normal for the work area. These
three sites are discussed below in greater detail. '

Weber Deltw Altemate Test Hole:

This test hole proved to be exceptlonally dlﬁicult to drill.” The
-average rate of penetration was 19.4 feet per each 8- hour drilling.
tour and the number of bits used amounted to 43. The total depth of
the hole was 1,208 feet, and strata containing rock or boulders are.
shown on the logs as occupying 694 feet of this depth ¢ Because some
of these large materials were embedded in formations contammg
other materials, the exact percentage of rock and boulders which ap-
pellant encountered while drilling the tést hole cannot be precisely de-
termined. The Board considers that about 35 percerit of the depth
of thishole cons1sted of rock and boulders.

Bounitiful No. 2 Test Hole

Similar conditions were encountered in this test hole. The average
rate of penetration was 28. 7 feet per tour and 18 bits were used. The
total depth was 1,005 feet, and strata containing rock or boulders are
shown on the logs as occupying 739 feet.r” Here again, some of the
rock and boulders were embedded in formations”containing other

materials. The Board considers that about 40- percent of the depth
of this hole consisted of rock and boulders -

15 Appellant’s geologist conceded that Well No. 24 involved no unant1c1pated condltlons
. Tr. p. 43,

8 App. Exs. 10, 18.

17 App. Exs. 10, 14.
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- Well No 34

Ma]or difficulties were also experlenced in connection Wlth Well
No.:34.. The average rate of penetration achieved in. drilling the
test hole was 29.5 feet per tour and 17 bits were used. The reaming

~ of the hole in order to accommodate the casing was also- accomphshed

at low rates of penetration and with a high consumption of bits.
Boulders projecting from the sides of the hole necessitated four ream-
ing operations instead of the standard three. The total depth of
the well was 1,005 feet, and strata containing rock and boulders are
. shown on the logs as occupying 740 feet.’s Taking into account the
embedding of the larger materials, the Board considers that about 35
percent of the depth of thls well cons1sted of rock and boulders

Was There a O%cmged C’ondztzon?

The “Changed Conditions” clause applies to two categories of con-
- ditions. The first comprises “subsurface or latent conditions at the -
site dlﬂ:’ermg materially:from those indicated in this contract.” Or
in summary, “misrepresented conditions.” The second comprises “un- -
known physical conditions at the site, of an unusual nature, differing
materially from those ordinarily encountered and generally recogmzed
as inhering in work of the character provided for in this contract.”
In summary, “unexpected or unanticipated conditions.” The terms
are expressed in the alternative. Hence, a contractor is entitled to
relief under Clause 4, if it succeeds in proving that it encountered a.
condition which falls within the scope of either category. .

Appellant alleges ‘that it encountered changed conditions Wlthm '
the meaning of both ca,tegorles

Misrepresented Condstions

- One of the issues to which the parties have given much attention
is whether paragraph’ 31 of the specifications, which described the
geologic conditions in the work area, was a Government “misrepresen-
tation” of subsurface materials likely to be encountered, particularly
since 1t stated that the drilling would probably be through clay, sand
and grovel formatlons, Dbelieved to be located in- alluvml and lake
deposits. :

The expert testimony of a (rovernment geologlst—who had devoted.
- three years to study of the area, and whose qualifications and demon-
- strated knowledge were impressive—was to the effect that, in geologic
terminology, the term “gravel” is broad enough to comprehend cobbles,

%°App. Exs. 10, 20.
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boulders and other large materials, when embedded in an alluvial
formation along a mountain front. Numerous publications, treatises
and documents in substantiation of this interpretation were proffered
in evidence by the Government.®: Appellant’s experts, on the other
hand, placed a more restrictive connotation upon the term “gravel.”
For the purposes of this appeal, it is unnecessary to resolve thetech-
nical issues of terminology thus presented. Appellant did not read
paragraph 31 as meaning that no boulders at all would be encountered,
but, instead, anticipated the presence of boulders in substanial quan-
tities. Conversely, the Government does not argue that appellant
should have expected that the formations might be composed solely
of boulders, and, in view of the references to clay and sand in paragraph
31, could not have so argued successfully. It is thus obvious that
the real question dividing the parties is: “What amount of boulders
and other large materials should have been anticipated?” This is
a question to which paragraph 31 does not purport to give an answer.
There is nothing in that paragraph which says, either expressly or by
necessary inference, that boulders and other large materials constitute
10 percent, 20 percent, 35 percent, 40 percent or any other given frac-
tion of the formations to be drilled. The decisions under the “Changed
Conditions” clause “are replete with Warmngs against reading into
statements of physical conditions connotations or deductions as to
which the statement itself is silent.” 20 Since paragraph 81 did not
purport to indicate what amount of large materials would be encoun-
tered, the Government did not “misrepresent” the geologic conditions
“of the work area, in so far as pertinent to.this appeal, within the mean-
ing of the first category of the “Changed. C}onditions’_’ clause.

Unanticipated Uondéiions

Appellant admits that it encountered boulders in the drilling of
the Clearfield No. 1 and Riverdale wells,”® but not in such number
and intensity as were subsequently experienced in- performance of
the subject contract, as to which no major drilling problems had been
foreseen by appellant. Its geologist testified also that the hard ma-
terials penetrated in these earlier wells were of smaller dmmeter than
those encountered under the instant contract.??

19 Gov Exs B— 1 to B—12, inclusive.

20 Brhardé Dahl Andersen, TBCA-223" (July 17, 1961), 68 ID 201 217, 61-1 BCA par.
3082, 8 Gov. Contr. par..505. :

2Ty, pp. 8, T2.

22 Tr. p. 66.
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One of the purposes of the “Changed Conditions” clause is to induce
bidders not to presuppose that they will encounter the worst possible
‘conditions—a presupposition which would be costly to the Government
by increasing the contingency allowances included in the prices bid.*
In keeping with that purpose, the standard that must be applied in
determining whether a changed condition of the second category
exists is the standard of normal conditions.** That standard has been
féllowed by the Board in comparing, as previously explained, the
conditions encountered on the instant job with those experienced on
the Clearfield No. 1 and Riverdale job, as well as with those revealed
by the logs of other test holes and wells driven prior to the makmg
of the sitbject contract.

The Board is satisfied that the percentage of rock and boulders en-
countered and the drilling problems created by the presence of these
objects materially exceeded, not merely the quantities and difficulties
appellant expected, but also the quantities and difficulties that should
reasonably have been expected under normal conditions, in the case of
three of the sites, namely, the Weber Delta Alternate, Bountiful No. 2,
and Well No. 84 sites.. What appellant encountered at them can be )
fairly characterized as unknown, as unusual, and as differing mate-
rially from the physical condltlons ordinarily encountered and gen-
erally recognized as inhering in drilling work in the area involved.
‘We hold, therefore, that a changed condition of the second catewory,
within the meaning of. Clause 4 of the contract, was present at these
_three. sites..

The physmal condltlons encountered at the other four sites, namely,
" Weber Delta No. 2, Weber Delta No. 3, Bountiful No. 1 and Well
No. 24, were as the Board has found, Within the range of normal
conditions. - We hold that no changed condltlon, within the meaning
of Clause 4, was present at those locations.

Since the conditions at these four sites were within the range of
normal conditions, the amount by which the actual and reasonable
costs of the work accomplished at them is exceeded by the actual and
reasonable costs of the comparable work accomplished at the Weber
Basin Alternate, Bountiful No. 2, and Well No. 34 sites may properly
be taken as the basic measure of the amount of the equitable adjust-
- ment to be allowed with respect to the changed conditions encountered
“at the three latter sites. In malking this comparison account should

be taken 'of the differences in the nature and amount of the work

2 Ruff v. United States, 96 Ct. Cl. 148, 164 (1945)
2 Orhordt Dahl Andersen, supra-note 20, 68 1.D. at 215-16 ; Urban Constructwn Corpora-
tion, ASBCA No. 8742 (January 31, 1964), 1964 BCA par. 4082



48 . DECISIONS OF THE DEPARTMENT OF THE INTERIOR (72 LD.

reqmred by the contract at each s1te, such as, for example, the fact

“that some holes did not have to be reamed and cased, and the fact
that some -holes were drilled to lesser depths than others. Appropriate
allowances for overhead and proﬁt should, of course, be 1ncluded
in the eqmtable adj ustment. SRRt

R emcmd

The. partles have stlpulated that the Board is to decide at this time
solely the issue of whether appellant is entitled to an equitable adjust- -
ment of the contract price under the “Changed Conditions” clause,
and that'if the Board should decide. this issue in favor of appellant :
and if the parties should fail to agree upon the amount of the equltable -
adjustment, any .further testimony needed ‘to resolve the issue -of

amount may be taken by deposition.

'The Board, aceordingly, remands the d1spute to the contractmoP
' oﬁicer for ascertainment and establishment of the amount to be allowed
as an equitable adjustment on account of the Weber Delta Alternate,
Bountiful No. 2, and Well No. 34 sites. If the contracting officer and
. appellant aré unable to agree upon the amount of the equitable adjust-
ment to be made, the contracting officer should determine the amount
and issue findings of fact showing the basis for his determination.
If appellant is dissatisfied with the contracting officer’s determination
it may, within 80 days from the receipt thereof, take an appeal to the
Board under the “Disputes” clause of the contract. If such a second
appeal is taken it will be decided on the present record, supplemented
by such further evidence as either party may present in-deposition-
form pursuant to tlle stipulation. : ’

Oone ersion

The appeal is sustained to the extent indicated above with respect
© to the Weber Delta Alternate and Bountiful No. 2 test holes, and as
to Well No. 34. The appeal is denied with respect to the Weber Delta
- No. 2, Weber Delta No. 3, and Bountiful No. 1 test holes, and as to
Well No. 24. “The dispute is remanded to the contracting officer for
further proceedmgs consistent with the findings made and conclusmns
reached in this decision.

Joux J. Hy~Nes, Member.
We CONCUR _ |
" Hzresrr J. SLAUGHTER Depuzfy C’hcm"mcm

Traomas M. Dursrow, Member.
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APPEAE OF CHARLES T. PARKER CONSTRUCTION CO
IBCA-328 , Deccded Februaﬂ"y 4, 1965

Contracts: Construction and 'Operation Actions of Parties—Contracts:
Performance or Default:’ Acceptance of Performance~—00ntra.cts.
Disputes and Remedies: Burden of Proof : '

Where a. contract contiing the clause entitled “Permlts ‘and Respons1b111ty

. for Work Etc » of Standard Form 28A (March 1953) the contracfor is re-

fsponsxble for damages to all materials: furnished and work pérformed and
for replacement-or repair thereof at his:own expense, until completion

:and. final aceeptance, unless: it is established by a preponderance of the

-evidence that such damages. are due solely to wrongful acts or omlssmns
of the Government. . .
Contracts Construction. - and Operatlon Actlons of Partles-——ContlactS'
Performance or Default: Inspection—Contracts: Performance or De-
fault: Breach : : e
Under a -contract which prov1des that backfilling work: shall be performed in:
a prescribed manner and then only in the presence of a Government in-
spector, after timely advance notice to the Government of the starting of
such’ work, mstructlons issned by the Government mspector, to a contrac-
tor's employee who was: performing improper backfilling’ in violdtion of the:

- contract provisions, that such improper backfilling be stopped,. and thai;

. backfilling, be performed-only in the presence of an:inspector, do not: consti-

tute interference by the Government with: the: contract ‘work-and: do not
create any liability on the part of the Government for damage to transmis-
sion line towers occurring during a windsterm a few. days after the igsuance
- of such mstructmns -

BOARD OF GONTRAGT APPEALS '

The contractor appellant has appea,led timely from Fmdmgs of
Fact and Decision of theé contracting officer dated April 18,1962. The
‘dispute arises from the denial of the contractor’s claim. of $33,846.79
for repair and re-erection. of steel towers for an electric power trans-
mission: line. - Five of the towers were blown down in ‘a windstorm
on October 23, 1960. At the time of the storm these five towers had
not been completely backfilled. - Five other towers that lacked com-
pleted backfill remained standing. The appellant alleges that the
towers were blown down as a result of Government instructions to, -
appella,nt to stop its practice of partially backfilling the tower foot--
ings in the absence of a: Government inspector; and as a result of the
failure of the Government to have an mspector usually available for
supervising regular backfilling. ~Also, it is alleged that the:towers
were. not sufficiently stable, because of a new design that mvolved
smaller footings and a narrower spread of thetower legs::

The Government contends that the. appellant’s: method of inter-
mediate ba,ckﬁlhng was in: Vlolatlon of the contract speclﬁcatlons and-

766-138—85—1 : 72 1.D. No. 2
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was not. adequat‘e for stabilizing the towers; that Government inspec-
tion services were available for observing the backfill operations as
required by the spec1ﬁcat10ns ‘that the blow-down was caused by the
contractor’s delay. in completion of backfilling ; and that the new de-
sign was not to blame for the overturning of thetowers. .

The contract, dated June 15, 1960, was in the est1mated_ amount of
$545,065, and mcluded Standard Form 923A (March 1953) Tt pro-
vided for the. construction.of Schedule III of. the Big Eddy-
McLaughlm section:of the Big Eddy—Keeler 345 KV Line No. 1,
Schedule TII being an electric power transmission line 22.3 miles long.
The scope of the work included the placing of footings; assembly
and erection of steel towers, and stringing of heavy conductor cable
Imown as ACSR “Chukar” conductor. The claim cons1dered here
arose prlor to the strmgmg of conductor The contract Was ‘com-
pleted on time, including the repair of the towers.

Backfill reqmrements pertinent to the claim appear in Paracraphs
7-208-A}, 7-208=C, 7-208~H, and. 7—208—J of the speclﬁcatlons which
read; respectlvely, as follows PR .

7—208 BAO'KFILL - Backﬁlhng shall be perfmmed only in the presence of

B IS VIR MR LA L AESTA I R O I P SRt TR TR SRR N ST RN CIRT TR Ty T I

'C.:Backfill shall be clean and free from frozen earth snow, 1ce, refuse, tlmber,
Vegetatmn or other fore1g-n ‘matter.: : : . :

T L e e * R i o

“H. ‘When' backfilling - pressed ‘plate footings, the first ‘operation’ shall’be the
complete covering of the plate to a depth of one foot with fine material which
shall be hand-tamped durmg placement, When backfilling grillage footings, the
first operation shall be the complete covermg of the grillage to a depth of one
foot with:fine material which:shall be hand-tamped around and under the flanges
of all gnllage members’ during placement Backﬁlhng shall progress in hori-
zontal layers Bach layer shall be compacted arid all voids filled with fine ma- .
terial which shali be compacted. - Sharp rocks shall not be placed dlreetly against
footing and tower steel; During backfill operatwns, the position of the footing
shall. not be disturbed by undue pressure in any one direction, Bulldozing back-
fill _material . against tower Zegs and. dingonal .braces. Wil ; nat be permitted.
(Itahc added ) o ) o .

J. The contractor riay for his ‘convenience postpone the completlon of backﬁll
of certain footmgs until just prior: to stringing,; prov1ded the partial backfll is
brought to. a level such that, in the: opmlon of the contracting officer, the safety’
of the fooling and tower is assured.,” As'a rule, this level is the pomt of connec-
’clon of the dlagonal member of the footmg stub angle. :

There seems:to be little or no: dispute’ concerning ‘what ‘was done
during the early. stages of constructing footings and placing theinitial
backfill, or concerning-tower assembly and erection.” Where excava-
tion in rock was required for footings, concrete was used to-anchor the
steel “footing’stub angles,” to which the tower legs were later attached.

S
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Where there was a suﬁic1ent depth of soﬂ anew type of square pressed-
steel base plate was used for each tower leg foundatlon, each plate
bemg about 48 inches square and 3% of an inch thick.. The steel stub
angle was bolted to the center of each plate (Tr 18) ‘The previous
type of base plate or pad, with. which the appellant had been familiar,
was known as a “grillage” footmg, cons1st1ng of an ‘assembly of 4
or 5 steel beams bolted together in the form of a rectangle, with cross
p1eces This formed a heavy base Wlth space between the several
members where dirt could be placed which, accordmg to appellant'
tended to reduce the extent of lateral movement (Tr. 29). B

The excavation for the footings were 3 or 4 feet deeper for the steel
plate than for the grillage type of footmg, apparently in compensa-
tion for the hghter weight and smaller area of the new ‘type of base
plate, as well as for the narrower spread of the tower legs. The
total. depth of footmgs f01 a standard tower of the new _design was,
about 10 feet.

The steel footmg plates Were mstalled by a footmg erevv Whlch
then backfilled the footings by hand shovels with about 1 foot of com-
paratlvely fine earth, tampmg th1s backﬁll by hand. The 1 foot
quantity was the minimum quant1ty of initial backﬁll requlred by
Paragraph 7-208-FL. The next step in the. operatlon was the clear-
ing and leveling of a landmg strlp for the tower erectlon crane. .. It
was performed by a_bulldozer or “Cat” havmg a steel blade about 11
feet, wide and 4 feet in helght (Tr 36, 87 ). In the course of preparmg
the landmg strip, ;Mr Dell Sager, the contractor’s Cat _operator, in.
accordance with mstructmns of his. foreman, ‘Mr. Thomas H. Be]tz:,
pushed an mdetermmate amount of soil into many of the footing.
excavations. In some 1nstances it was not feasible to bulldoze the dirt
into all footmgs for each tower, beeause of the steep terrain. Next
in the sequence of operat1ons was the assembly and erectlon of the
towers, painting of the tower legs and completion of backfill..

The appellant eons1dered that, the intermediate step of pushmg
dirt into the footing excavations did not constitute a backfill opera-,
‘tion. However, the Board concludes that it could not be considered
otherw1se since there is no mdlcatlon that appellant intended to re-
move t}us dirt and replace it. W.Lth material handled i in strict conform-
ity - with the pertinent reqmrements of the speclﬁeatlons o

This intermediate backfill operation, as performed by appellant
violated the speclﬁeatlons in several particulars. Neither the. con-
tractmg oﬂieer nor any representatlve of hlS was present and hence,
is also. taken of the statement 1n Seetlon 2-105 of the Supplementary‘
General Prowsmns of the contract that the eontractmg oﬁicer s inspec-
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tion responsibilities will be performed by his construction and inspec-
tion officials.” Moreover, the operator of the “Cat” did not have an -
unobstructed view of the material which he was pushmg into the
footmg excavatlons, because of the large blade on the front of the
machine. For this reason, as well as the fact that there was no other
contractor employee or Government inspector present to assist or
: gulde him, a certain amount of debris was occasionally pushed into
the holes along with the earth material, contrary to Paragraph -
908-C. Nor does there appear to have been any attempt to fill the
voids with fine matenal and to compact eaoh layer, as reqmred by
Paragraph T—208-H.

This unofficial backﬁll operation was stopped by the Government’s
backfili inspector, M. ‘Hugh E. Ross, on October 18, 1960, when he
observed Mr. Sager leveling off a landlng at the tower site numbered
“ﬁfty over, three” (50/3), and noticed two bolt boxes and a four-foot-
tree root in the footing excavation. Mr. Ross advised Mr. Sager
not to do any more. backﬁlhng without a helper or in the absence of
an 1nspector ' _

At the time of Mr. Ross’ instructions the regular backfill crew was
, about 15 towers behind the tower erection crew.” On several occasions

Government officials had expressed their concern to the contractor’s
supermsory personnel as to the necessity for more prompt completion
of backfill. The first occasion was about two weeks after the con-
tractor had commenced the construction of footings, in July 1960,
when Mr. Robert E. Bramley, a Government construction inspector,
had a conversatlon with Mr. Pat Doyle (James P. Doyle), the con-
tractor’s supervisor in charge of the contract work. Mr. Bramley
: testlﬁed (Tr. 77, 78) that Mr. Doyle’s response to his inquiry (about
the interval or lag between the initial one-foot backfill and the com-
pletion of the backfill operation) was to the effect that the contractor
would not place any substantial amounts of backfill in the footing
excavations pI‘lOI‘ to erection of the towers because such backfill would
cause d1ﬂioulty in ad]ustmg the positions of the stub angles precisely
enough to permit fastening them to the first leg extensions for the
towers.. Later, however, the contractor complained that with only one
foot, of backﬁll over the base plates, the latter had a tendeéncy to move
* t0o0 much when the tower sections were being holted to the stub angles.
That tendency does not seem to have been a major difficulty. Some
movement was. neoessary i'or proper ad]ustment according to
Mr Doyle.”

* The Board finds no fault with the procedure outlmed by Mr Doyle
, Paragraphs 7-208-H and 7-208-J of the contract spec1ﬁcat10ns do not
require the placement of more than one foot of backfill prior to erection
of the towers In fact, the latter paragraph expressly prov1des that
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'complete backﬁl] of oertam footmgs ma,y be postponed for the
contractor’s convenience untll just prior to strmgmg A

There 'Was no loglcal reason for placmg heavy qua,ntl'tles of ba.ckﬁll
at the time of placing the first one-foot layer, for the sole - pulpose
of completely Hnmobﬂlzmg the footlngs and the footlng stub a,ngles,
prior to commencement of ‘tower erection. However, if any inter-
mediate ba,okﬁllmg was to be done, that stage would have been 3 more
suitable occasion than was the lanchng Cat operation.

The real difficulty is that the contractor permltted delay (a,fter'
tower erection)® on the parf, of its subcontractor’s backfill crevw, to
the point where complete backfilling wasabout 15 towers behind sched-
ule. In effect, the contractor thus took advantage of the permissive
or convenience provisions of Paragraph 7-108-J with respect to post-
ponement of backﬁlling, but failed to comply with the conditions prece-.
dent to such delay. It neither followed the opinion of the contracting
officer’s representative as to the. level of partial backfill that ‘would
~ assurethe safety of the footmg and tower, nor brought the partial back-
fill up to the level of the point of connection of the diagonal number
to'the footing stub angle. Generally speakmg, this point of connection
was about 7 feet above the footing base. plaﬂ:e and about 2 feet 9 mohes,
below the normal ground surface.

The Government had anticipated the poss1b1hty of dela,y in back—
filling. and called it to'the attention of the contractor about Sep-
tembér 20 or 22, 1960, with stress on the advantage to the contractor
of receiving more prompt partial payments. Such payments would
not be forthcoming except as backfilling was completed for each tower,
as provided by Paragraph 7-108-K. The testimony of Mr. Warren W.
Ausland, the Government project engineer (confirmed by his assistant
for inspection, Mr. Harold B. Johnston), concerning their conversation
- with Mr. Shirran, the contractor’s representative stationed at the
project site (Tr. 145-146), shows that Mr. Ausland had been particu-
larly concerned because of the narrow spread of the towers, and feared
that the contractor might hold up the backfill operation until the tower
‘legs had been painted. Usually about two days would be needed for
painting the tower legs, including drying of the two coats of’ pa,mt
However, the’ pamt Tine, below which the spe(nﬁca:blons did not require
’ pamtm was only 2 feet, 6 iniches; below the normal ground surface;
or;‘in other Words, justabove- the point’ of connectlon of the dla,gonal

number to the footmg stub angle T '

T Mr Charles: T, Parker Pres1dent of appellant ai graduate engineer Wlth many years
of :experience in. constructlon -work (including, 30.years in. power. Jine, constructlon) “testi-
fied that he was concerned about the backfil delay because of the danger of mJury to farm
livestock which might fall mto the excavations. He also expressed the opinion that the
necessn:y for deeper footmgs made the néw des:gn Toré expenswe than the old type of
tower. . .
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'The tower. erection had commenced only a few days before Mr.
Ausland’s discussion w1th Mr. Shitran, and the first four towers were
being backfilled or had been’ completely ‘backfilled. Mr. Ausland
testified that in order to ensure that no delay would be caused by paint-
ing, he asked Mr. Shirran to pa,rbla,lly backﬁll each tower, as soon as
it ‘was erected, to a point just below the bottom of the paint line; ad-
vising Mr. Shlrran that such pa,rt1al backﬁll would be. aoceptable, unt1l
the backfill could be completed tothe ground surface.

~ Mr. Ausland said ke tried to make h1s request more emphatlc by
saymg to Mr Shlrran » :

I don’ t Wanrt to see the sun go down on a dam towe1 that’s not backﬁlled that
day.

The record does not md1oate the na.ture of Mr Shlrra,n ] reply to Mr

Ausland’s request.. . In any event, Mr Ausla,nd’s testlmony has not
been contradicted. Moreover, there. is no ev1dence that either Mr.

Shirran or any other official of, .appellant made any. protest against
“the procedure requested by Mr. Ausland.? . This procedure was con-
sonant with . Paragraph 7-208-J, but nevertheless, appellant did, not
follow it. -On the contrary, appellant’s normal contruction procedure
mcluded only two. steps. for backfilling—the first step being the one-
foot backfill over the footings and the second and, last step bemg the
completion of baoktﬁ]l after erection of: fbhe towers and painting of
the tower legs. The only mtermedmte step taken by appellant. in
~ the backfill operation was the unauthorized bulldozmg of .dirt into
‘some of the footing exoa,va,tlons, incident to the construotlon of landing
strlps

~As explamed at the hearmg and in appellant’s post—hearmg br1ef
the purpose of that unauthorized operation was to prevent undue move-
ment of the footings during erection of the towers. It was. clearly
not sufficient for the purpose of oomplylng with the prerequisite con- -
ditions for delay in ‘completion of backfill, either as expressed in
Paragraph 7-208-J or:as 1mplemented by Mr ‘Ausland, acting as the
contracting officer’s representative, in his .conversation: with Mr.
Shirran. .Such: compllance would have resulted in additional expense
to appellant y
~ Asthe work of erecting the towers progressed the baokﬁll oomplemon
portion fell steadily behind. According to the testlmony of Mr. Ross
(Tr. 172-173) all of the backfill operations. prior to the blow-down
were performed by a subcontractor, the. Foodland Distributing
Company. Mr. Ross stated that he was always available for inspection
of backfilling work, but that usually he would have to go looking for
the backfill crew because of‘the* lack of information: (required by the

.. 2Mr. Shirran was no longet employed by appellant at the time of the hearing, and did
not appear as a witness. ) b
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eontract) as to Whether any. backﬁlhng was bemg performed 8 Mr
Ross ascribed the -backfill delay -to Hoodland’s inexperienced- help,
occasional absence. from the project on other contracts, and the poor
mechanical condition of one of the.bulldozers (or. Cats) used by that
concern. That. condition - included. deficiencies..:such -as wornout
clutches, defective frlctlon control of the dozer blade, and brakes
which would not hold up the blade. It.was: necessary to make
frequent repairs to that machine (Tr. 174,182). . :

In the first part of the week just prior.to the storm, Mr. Ross testlﬁed :
that he spoke to Mr. Shirran about the delay and suggeste_d the use
of a different Cat or use of one of appellant’s Cats:  However, Mr.
‘Shirran . indicated. that he would not take over the subcontractor’s
work.  Again, on Friday of the same week; Mr. Ross suggested  the
use of the large landing Cat for backfill: .operations over the weekend,
but Mr. Shirran ignored him. Nevertheless, on the same da,y, arrange-
ments were made between Mr. Shirran and Mr. Johnston for working
-overtime Saturday and Sunday, October 22 and 23,1960, - Very little
work was accomplished on Saturday, according to Mr. Ross, because
the Cat broke down in the morning, No work at all was performed .
on Sunday, October 23,1960, when the storm occurred.. On that. day
there were 10 erected towers Wlthout complete backfll, of which 5 were
blown down.. Another tower was damaged but did not fall. .

For some time prior to the storm, the work was proceedmg ina
westerly direction. Government’s Exhibit No. 1 is a diagram which
_ shows the apprommate eleva,tlons of the tower s1tes and of the ground
contours between the towers, in the area, of the blow- down. In this
area, the power line crosses a series of steep ridges, and thetowers are,
for the most part, necessarily located on the peaks of the ridges, where
they are exposed to the full force of the wind. - However, the towers
which fell did not form:a predictable pattern with respect to such
exposure. - Of the towers which are situated on peaks; 8 were blown
over while several others remained standing. ' :

One of the towers which remained upright was the 50/3 tower, Where
Mr. Ross had ordered the landing ‘Cat operator, Mr. Sager, to dis-
continue the practice of pushing  dirt into the footing excavations
during construction of landing strips: - This tower was on a side-hill,
not as exposed as the towers on peaks. - Only one tower to the west;
50/4 (adjacent to 50/3) was blown down. ~All of the 4 other blown-
down towers were east of 50/3, and landing strips had been completed
as to all such towers. Aceordlng to the testimony of Mr. Vernon E.
Taylor (Tr. 88, 89), Chlef of the Branch of. Construotlon for Bonne‘

3'Paragraph 2-105-C provides ‘that: “The contractor, his superintendent or -other au-
thorized representative shall give notice of -each work crew ass1gnment suﬂiciently in
advance so that suitable inspection can be provided.”
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ville Power Admmlstratmn who visited the site on October 24, 1960,
‘the towers which were down had only the minimum one foot of backﬁll
‘Three towers Wwhich did not fall over each had about 4 feet of earth
only in the 2 foot excavations on the upper side of the tower foun-
dation. Apparently, the 4 feet of earth-had been pushed into the
holes by the landing Cat; but as to the 4 blown-down towers where
landings had ‘been constructed no additional fill had been pla,ced
‘perhaps because of maccess1b111ty

After the storm, the appellant comphed throughout the remamder
of the contract with the Government’s instructions to bring up the -
level of the“backfill to the contract requlrements, promptly after
erectlon of‘each tower. R

"It is well established that under Clause 11 of Standard Form 23A,
entitled “Permits and Responsibility for Work,” the contractor is
: re‘sponsible' for repairing at his own expense any part of the contract
work which has been damaged before completion and final acceptance,
even where the damage was caused by the forces of nature without the
fault of either party The pertinent sentence of Clause 11 is as
follows: S . '

He [the contractor] sh'all also be responsible for all materials delivered and
work performed until completion and final acceptance, except for any com-
pleted unit thereof which theretofore may have been finally accepted. . ‘
Paragraph 2—108—0 of the Supplementary General Provisions is éven
more explicit:

C. The contractor shall have sole responsibility for all work until it is ac-
cepted in writing by the contracting officer. Materials or work damaged, lost,
stolen, or destroyed prior to said aceeptance by reason of any cause whatsoever,
whether within or beyond the control of the contractor; shall be repaired or
replaced in their entirety, as required by the contracting officer, by the con-
tractor solely at his own expense.

"Under these provisions, and ‘the applicable decisions, appellant
could succeed in this appeal only if it could establish by a preponder-
ance of the evidence that the damage was due solely to some fault on
the part of the Government, Wlthout any 1nterven1ng cause, - This,
appellant has not done.

Appellant claims, to be sure, that the failure of the towers to with-
stanid the storm was due to the alleged interference by the Government
inspector, Mr. Ross; who  stopped the practice of pushing: dirt into
the footing excavations during the construction: of landing. strips.
The evidence shows, however' tha’,t'this practice was being conducted

‘-*C’ha/rles T Pa,rker C’onst‘ructwn C’ompany, IBCA—335 (January 29 1964), kal ID 6,
1964 'BCA par, 4017, 6:Gov. Contr. 128; Montgomery-Macrs Company -and: Western Line
Construction Company, Inc., IBCA-59 and IBCA-72 (June 28, 1963), 70 LD, 242, 279,
1963. BCA par. 3819, 5 Gov. Contr. 419 Bernard-Curtise. Compeny, IBCA-82 (August 9,
1957), 57-2 BCA par..1873. - -OF, Boespflug.Kiewit-Morrison; IBCA-320 (January.21,.1965),
72 T.D. 26. CERR e as in en e e :
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in a manner. that was clearly in v10]at1on of the contract prov1s10ns for

backfilling and advance notice thereof, and that it would also fail to

satisfy the conditions permlttlng delay m backﬁlhng after tower

erection, as pomted out earlier. Under such circumstances the instruc-

tions 1ssued by Mr. Ross to comply w1th the spemﬁcatlons cannot be

viewed as an unauthorized interference with appellant’s performance,
“nor could they constitute a change inthe specifications.

Appellant’s assertion of improper design of the towers 11kew1se is
not substantlated by the evidence, The more narrow structure and the
smaller footmgs were fully compensated by the deeper footlng exca-
vations, as shown by the testimony of Mr. Milton W. Belsher, the .

“head of the Research and- Development Unit, Transmission Design
Section. Mr. Belsher stated that the towers as designed had a safety
factor of 175% when properly backfilled (Tr. 119, 120). In fact,
appellant seems to have retracted its orlgmal claim’ that-the: de51gn
was inherently .inadequate. .As established in appellant’s opening
statement and during the testlmony (Tr. 7, 24) the theory of appel-
lant’s argument is that the new design made the towers and footings
less stable than towers and footings of an earlier design, with which
appellant had had experience. This factor, it is alleged, made neces-
sary a change in appellant’s normal construction methods, because the
footings moved too much during the first stage of bolting the tower
legs to the footing stub angle. In order to prevent such movement,
appellant adopted the method often referred to above (in Vlolatlon
of the specifications) of pushing some earth intoc the footing excava-
_ tions during the leveling of the landing strip. However, as pointed
out earlier; the discontinuance of that method, following Mr. Ross’
instructions -concerning tower 50/3, has not: been established as the
cause of the blow-down, since 4 of the 5 towers blown over had land-
ing strips levelled prior to such dlscontmuance without the improper
backfill, .
Even if the novelty of the de51gn of the towers and footings required
- a change in the contractor’s methods, the contractor would not be
entitled to additional payment for the adoptlon of the needed changes
in its methods, nothwithstanding that these measures might be more
costly than the contractor’s customary procedures. To paraphrase our
holding in Montgomery-Macri Company ond Western Ling Construc-
tion Company, Inc.,” the contractor, by engaging to construct towers -
of a new design, assumed the responsibility to ascertain whether its
prevailing methods of backfilling would be. sufficient, and, if not, to
find and adopt methods that would assure the safety of the towers:

5 IBCA-59 -and IBCA-72 (June 28, 1963), 70 L.D. 242, 290—91 1963 BCA par. 3819,
5 Gov. Contr. 419. .
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Delay in completing the backfll could have been made an incon-
_sequentlal aspect of the ‘contract performance if the admommons of
Government personnel had been heeded with respect to placmg pal tial
backfill to a point just below the paint line immediately upon erection
of each tower. This requlrement was in accordance with the essence
of the contract spemﬁcatlon n Para,graph 7-208-J, permitting delay
in completion of backfilling only if partial backfilling should first be
performed to the satisfaction of the contractmg officer. :
- Appellant has failed to sustain its burden of proof by a preponder-
ance of the evidence, in support of its allega,tlons that the blow-down of
the towers was due to the fault of the Government.® Accordmgly,
the ﬁndmgs and decision of the contracting officer are aﬁirmed :

Concluswn ’
The appea] is demed in its: entlrety
I : Tromas M, Durston, M ember.
I Coxour:. ‘ I Cowoum: -
' Jorux.J. HYNES, M ember.

HERBERT J. SLAUGHTER, Deputy Ohamncm

" ESTATE OF CHARLOTTE DAVIS KANINE
IA—828 (SUPP) - Decided February 15, 1965

Indian Lands: Descent and Distribution: Wills—Indians: Probate
Proof of testamentary capacity by witnesses to an Indian. testatrix’s will
and by others closely associated with her remained unaffected by allegations
that testatrix was ill, infirm, and mentally incompetent, that she could not
use the English language, had no business capacity, and that she failed to
Show comprehensmn of her property interests and the objects of her bounty.

Indian Lends: Descent and Dlstrlbutlon Wills—Indians: Probate k

The . fact that there may have been an opportunity to exert undue. influ-
ence on-an Indian testatrix .is insufficient to establish the mvahdlty of a
will where convincing proof hag not been furnlshed that such undue influence
was actually exerted or that testatrix’s free agency in the testamentary act
was mﬂuenced 1mproper1y k : .

APPEAI. FROM AN EXAMINER OF II\THERITANCE :

Through their counsel, Howard Davis and the other: appellants -
claiming as heirs of Charlotte Davis Kanine, deceased Nez Perce allot-

6Boespﬂug-wazt—Mormson, supre. note:4; Alhed Oontractors; Inc.; IBCA—322 (August
10, 1964), 1964 BCA par. 4379 PRSI
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‘tee No 434 of the Northern Ida,ho Agency, La,pwa1, Idaho, have ﬁled
wrltten arguments in support of an. appeal from action by an Exam-
iner of Inheritance, dated September 7, 1961, rea,ﬁirmmg an omgmal
idemsmn by another Exammer, dated J anuary 5, 1956, under which a
Aw1]1 executed by the decedent, was approved In the orlgma,l Exam-
mer’s decision appellants are ‘named as deeedent’s nephew and nieces,
and ithey were included’ among decedent’s heirs at law, had she died
intestate. . Speclﬁcally, and in their brief filed on appeal the appel-
lants ask that (1) the Examiner’s “Order reaffirming Ong]na,l Find-
mg,” dated September 1, 1961 be reversed, (2) that the instrument
of August 10, 1954, Whlch was approved as the decedent’s will, be
declared invalid on. the grounds that at the time of the makmg draw-
" ing and execution of said will the decedent lacked testamentary capac-
ity, that. she was acting under the undue influence of others and. not
.exercising her own free will, and (8) that the Examiner be directed to
enter an order dlsapprowng said will, or, in the alternative (4), that
the Order Denying Petition for Rehearmg, dated December 22, 1961,
e reversed, and the cause remanded for a full and complete reheanng '
The will of August 10, 1954 has been the subject of a number of
qhearmgs conducted at various times by two Examiners of Inheritance.
Tn an original decision, ¢ deted January 5, 1956, former Examiner A. F.
Joy approved the will of August 10, 1954 From that action, as well
as from that Examiner’s denial of a petltlon for rehearing, presented
by the appellants, a notice of appeal was filed under the applicable
probate regulations. That appeal was the subject of a. declswn by
the then Deputy Solicitor of this office, dated January 8, 1959, on the
‘basis of which the matter was remanded for further proceedmgs
' Among other things, the Deputy Selictor determined that because of
discrepancies in the record, as well as the manner in which the origi-
nal hearing was conducted, it was advisable to seek a full and com-
plete rehearing .on. the proof of the will, allow:lng all parties an
opportumty to present evidence and to cross-examine witnesses..
~After notice to all of the interested parties, the further hearing was
held on' Qctober-4 and 5, 1960.2 At the conclusion of that hearing,
copies of the ‘testimony were furmshed counsel, and an opportunity
aﬂ orded them for the ﬁlmg of brlefs Answers to 1nterrogat0r1es were

1925 CFR15:19. - : : - :

., 2 Unless otherwise mdlcated whenever reference is, made to portmns of testimony, such
reference will’ ‘be to the 1960 rehearing At this rehearing both the proponent and Coxi-
testants ‘of the ‘decedent’s’ will, ‘thiough counsel, presented- ‘theit respective sides of the
controversy over the will. The proceeding consumed, in time, two days, and many wit-
nesses testified.. Some objection was made to the uge by the Eizaminer of Caleb, Whltman
as an mterpreter ‘at the 1960 hearmg, the clann bemg made tha.t he had' served as an’ agent
for Begsie Williams, a heneﬁcmry under ‘the will 'However, no preJudlce is seen since ‘it
i noted that perinigsion was’ granted the contestants 0 utilize the servmes of thelr own
interpreter, Allen Slickpoo, who “ligtened” for contestants’ connsel. ‘
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ﬁled on behalf of contesta,nts, to Whlch ob] ections were made by pro-
ponent’s counsel,’ prlmarlly on the ground of lack of opportunity for
cross-examination.” The Exammers declslon of September 7, 1961,
reaffirmied the earlier approval of decedent’s will. On December 29,
1961, the Exammer denied a petition for rehearmg On the basis of
this latter action, the present appeal resulted“ seekmg rev1ew on the
: bams of'the specifications 6f error listed above.

‘The decedent, Charlotte Davis Ka,nme, died on June 22, 1955, at the
age of 80, leavmg & trust or restrloted estate a,ppralsed at the tnne of
the or1g1nal decision at $73,7! 50. 09 Decedent was unmarried at the
time of her death, leawng no 1ssue, but survived by a half brother,
Wilson Dav1s, and the' a,ppellants oward Dams, Clara Davis Pa,d]lla,,
Helen Davis Alfrey, and Ma,ry Davis Hayes. By her will of Au-
guqt 10; 1954 “decedent’ dewsed a la,rge portlon of her estate to Bess1e
Wﬂhams, a. Nez Perce’ Indlan, ‘with whomni decedent made her home
from August 1, 1953 to the date of her dea,th While this beneﬁclary
claimed she was dlstantly related to the decedent, she could not trace
such a relatlonshlp The remainder of the estate was devised by dece-
dent equally ‘to" Wilson Davis and the’ a,bove appellants exceptmg
Mary Davis. Hayes, who was not mentloned in the will.  The attest-
ing witnesses named in ‘the Wﬂl are Dr Edward G. Hoﬂ:’man, Oliver
Frank, and James McConvﬂle " The scrivener of the will, Mr. Henry
I elton, as well as Dr. ‘Hoffroan and. Ollver Frank, testlﬁed at the
hearing held on the W111 The other a,ttestmg mtness, James McCon-
ville, did not appear.  He was in prison. "Efforts to.obtain his views
through. mterrogatomes submitted to' him by counsel for contestants
‘were unsuccessful sinice MeConville. refused to answer those mterroga—
tories. e is reporbed to have d1ed n prlson some tlme after the
.1960 heamng :

e
The Pomt of Tesmmentary C’apaczty

The appellants have referred to various circumstances which they
~ regard as a basis. for their position that decedent lacked testamentary
capam’ry when she executed the will of August 10, 1954, The point
is. made by appellants that decedent did not have, at the time of the
making of her will, that testamentary capacity which the Idaho law
requires. While this Department. may, on occasmn, adopt or utilize
a rule which may closely parallel a State rule in the matter of wills, it
is clear that Sta,te laws or rules are not blndlng upon this Depa,rtment

‘*Appella.uts' counsel has estimated that this devise represents approxxmately 60% of
* -the decedent’s estate, which appears to.be substantially correct..
4 There is. a narrative by James McConville of the circumstances relating. to the wxll
found in his affidavit of March 6, 1956, produced by contestants’ .eounsel,
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in, the con51derat10n of the Wllls of Indla,ns dewsmg thelr trust or
restmoted property ‘

No serious obj ectlon 1s seen to the manner in whlch the forma,htles
attendmg the ‘execution of the will ‘of August 10, 1954 were per-
formed. Whlle mentlon is made'of the fact that- sueh ah instrument
was not prepa,red and executed at the local agency oﬂice, which appar-
ently is located Wlthm a short dlstanee from where the decedent lived,
but was prepa.red at a la,wyer s office in’ Levnston, Idaho, that’ clrcum-
stance itself is not 91gn1ﬁcant ¢ The probate regulatlons requlre ‘the
attestmg of the W]]l by two. persons,7 but three were obtained In the
present instance. Whlle only two of the a.ttestmg witnesses testaﬁed
at the hearmg, we beheve that their testlmony and that of the scriv-
ener of ‘the will support a ﬁndmg of the _propeér. executlon of the W111

Referenee was. made, to' a descnptlon of a devise in the Wlll of an’
: it t_he allotmentof decedent’s gra,ndmoﬁher Appellants con-
tend' this’ should have been described as the allotment of an aunt. - And
also When refermng to her relatwes, decedent feﬂed to mentlon the
name of a Tiece, Ma.ry Dams Hayes. ‘But it is not; surpmsmg that the
decedent hke many others who have rea,ehed her*age, or perhwps ‘when
even younger, in y}he,ve experlenced those progressions of ture such
- as fa,llmg memory, forgetfulness, or absentmindedness. = T Isa com-
mon thmg for dlssa,tlsﬁed rela,tlves ¥ he a;ble to produce sorme ewdenee
of faﬂure of memory on the pa,rt of 'an ancestor. ‘But a perfeet mem-
ory 1s not an essentml element of testamenta.ry ea.paclty Wha,t is .

necessary facts not ‘that he rememher them all Thus, only a wﬂl
prepared at the agency offica proha,bly could have achieved that com-
plete degree of accuracy suggested by the a;ppellants since only - at that
office would there have been maintained a full deseription of decedent’s
restricted property mterests and the sources from which they came.
Notw1thstandmg the apparent mistake as to the. 1de11t1ty of the ances-
tor from ‘whom certain property came to the decedent, there seems to
have been no dlﬁiculty in determmmor the devise mtended, perhaps
because of the apparent accuracy of the remainder of the decedent’s
description of the devise as being an allotment “norw bemg farfmed by
Gordon Elliot.”
- Moreéover, we do not regard the failure of decedent to name a mece,
* Mary Davis Hayes, as one of her relatives, or.as.a specific beneﬁclar'y,
as being cruc1a.1 on the pomt of Whether decedent knew the' objects of
_ 5 Blanset v. Oordin, 256 U.S., 819, 826 p21); Homo’iﬁcﬁ'v“‘oh'apman, 191 F‘i2d 76'1’i
764 (D.C. Cir: 1951).

25 CHFR 15. 28 obv1ous1y contempla_tes that there are instances other than those
where wﬂls are “ex uted 'and” ﬁled 'with the supermtendent during the llfetime of the
testator " sinee” it nly with respect to the latter type that subxmssmns for approval'

as'to; form are required ;
725 CHFR 15: 23(&1)
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her bounty. The poss1b]l1ty always emsts that decedent may havehad
a reason for not nammg Mary Davis Hayes in her will. Thue, in the
testimony of the scrivener of the will (Felton, page 2) there are in-
cluded tha follomng questlon and answer regardmg the will :

Q D1d Charlotte Dav1s make any comment after 1t was expla.med to her"

A The re was some comment in reference to a person clalmmg to be her niece
Whom 'he didn’t mclude in the' W111 I thmk the name was Mary ' ',
But as1de from thls, the decedent may ‘have ]ust forgotten Mary Davis
Hayes; sxnoe it appears the latter did’ not, 11V the same community
as. the other relatives listed in the will. " Th ,.too, ‘the parties con-
cerned apparently had not been in close famlly relatlonshlp, and had
not seen. each. otfher for a perlod of tlme8 In any event, we cannot
favor any posmble suggestlon that a testator, when remar]ﬂng about
his relatlves in his will, do so eorreotly and without mistake, on [penalty
othermse of havmg h_ls will regarded as mvahd This Department‘
does ot regard such a standard as critically essentlal 0 testamentary
capamty and’ the approval of an Indian’s W]ll Thus, approval has
been given ‘to'a will notmthstandmg testator’s statement that he had
no close relatlves, ‘when in fact he had a daughter, ot remembered in
hlS will, but whose existence he had apparently forgotten.® '

Emphasm has been placed by. appellants upon the decedent’s alleged
lack of ablhty to handle her business and monetary affairs as affecting-
her testamentary capamty ‘Before proceeding to some of the appel-
lants’ specific arguments in this respect, we have noted a text writer’s
observatlon that testamentary capacity and contractual or. busmess ca-
pac1ty are so dlﬂ'erent n thelr nature bhat 1t is unposs1b1e to use one

pid

either proves or dlsproves ‘the oﬁher 8 exlstence conclusively. 20 In;
fact, in the makmg of a will, there is usually mvolved a donative, uni

lateral seﬁtmg, Whereas, the’ negotiation and entermg into of a contract,
by its very nature, involves'a bilateral setting and the abl]lty to engage
in arms—length bargammg, with the poss1ble 1mportunmg and pres-
sures of the market place. ’I‘hus, it ‘has been held that the abﬂlty to
transact busmess is not the true or legal standard of testamentary
capamty,11 since & decedent may have: possessed testamentary eapaclty,
althotgh unable to transact business??

8 Mary Davis. Hayes; testiﬁed (page .3),; that she: had. not .seen: decedent since -the -latter
returned to Lapwai. from. Oregon, a period of at least one or two years before decedent died

% Ofi Bstdate of Oharles H. Adams, A~24684 (November 17 1950)

191 Bowe-Parker, Page on Wills 602. (1sted, 1959).. . ; i
‘1 gstaie of Hetelle Ohristine Goddard 164 Cal. App. 2d 152 330 P 2d 399 403 (1958) ;
I'n re Nitey’s Estate, 175 Okla., 389, 53 P, 24 215, 218-219 (1935).

"1 Qéhare v. Tgeger, et dal., 44 Tda. 625, 258 ‘Pae. 1082, 1084 (1927) See also Estate of
Movogah Jackson George, IA~65 (October 5, 1951). “The lack of ¢omprehension of an
aged ix of the full import of business sactions, Ter Indulgence. occasion-
utbursts, and the lack of clarity in her motives for, selecting the bene-
; ﬁclary 'to her estate aré insufcient to éstablish that at the time of ‘making her will, she,

was in such a state of senile dementia as to lack testamentary eapacity o
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Appellan’rs refer also to decedent’s alleged mablhty to use the. Eng-
lish language. Even assuming this, it is manifest, nevertheless, that
the privilege granted Indians otherwise quallﬁed of effecting disposi-
tions of their property after death by will is not conﬁned to the skilled
- entrepreneur and the educated testator, including one who can use the
English language with facility. 'Were the making of effective wills
to be confined to such a group, ma,ny otherwise qualified Indians would
be strlpped of the privilege extended by the Indian Wills Act 1
Neither that Act, nor the probate regulations, i impose any requu'ement
in that respect. The 1mportant ‘thing, where language difficulties
should be found to exist, is that. proper commumcatlon be ma,mta,med
In this respect two of the attesting witnesses, Oliver Frank and James
McConvﬂle, appeared to be of the decedent’s’ tribe and to have under-
stood the Nez Perce la,ngua,ge, and the former also acted as ﬂhe inter-
preter for the decedent and the principals at the time of the executlon_
of the will. In his testimony Oliver Frank stated (pages 2, 3) that
he 1nterpreted for the decedent at her request, that she gave an affirma-
‘tive answer to the. questlon whether she knew what a will was, and
that he read the will in Erglish and then interpreted it to decedent
in the Nez Perce la,nguage, after which she acknowledged, upon ques:
tioning, that she was satisfied with the way she made the will*¢ =

Another factor stressed by the appellants in support of their view
that the decedent lacked competency because of her alleged mablhty
to handle business affairs is the withdrawal by the then Northern Idaho
Agency Superintendent, Melvin L. Robertson, of decedent’s direct
leasmg and rental collection privileges. ‘The materiality of this argu-
ment in relation to the execution by an Indian of her willis not readily
apparent. The type of regulation which permitted direct leasing and
collection privileges, as between Indians and their lessees,*® has nothing
to do with the soundness of mind of those Indians regarding whom the
regulation operates. In. fact, Indians regarded as non compos mentis
are specifically excepted from the regulation’ application. - The reg-
ulation obviously deals with a class of Indians, treated as above others
in business acumen, to whom direct negotiation with their lessees: may
be entrusted. Without other proof, therefore, the withdrawal of priv-
1leges, from such Indians, of itself, can mean no more than that
superior business sense may. have diminished. . Certa,mly, the Super-
intendent’s action can have no-greater connota.tmn,‘ and cannot be con-
strued as supporting a. conclusion: that, the decedent had become of
unsound mind since she was. permlttted to sign 2 lease to Kirk Me-

33 Act of June 25, 1910, as amended, 36 Stat. 855, 25 U.8.0.378. - ‘
V't 14'We find nothing in the affidavit, of James MecConville (ante fn. 4); contmdicting the- -
major import of decedent's will, or the manner of its interpretatlon to the decedent by |

Oliver Frank in the Indian language.
% 25 CFR 171.8 (1949 ed.).
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Gregor on September 18, 1954: *¢ over a month. after ehe had executed
~her will. . - .

-We must conclude that the extent of the a,blllty of an Indlan to deal
with lessees, many, or most, of Whorn are probably’ non—Indmn, is no
criterion of, nelther has 1t relatlon to, that Indlan S competence to exe-
cute a will. ‘

We beheve the. record in thls case generally esta:bhshes the testa-
mentary competency of the decedent to make her will. We have not
. attempted to recount in support of this conclusion the pertinent por-

tions of the oons1derab1e testlmony glven by the proponent’s witnesses.
But We ‘W' h-to. pa,rtlcularlze to some extent regarding certain testi-
mony glven on cross—exammatlon by contestants’ mtnesses " For in-
stance, Wllllam ‘A. Stevens, a tribal clerk at the Northern Tdaho
Agency, who-had the opportunlty on a numher of occamons to deal
with the decedent beheved (Testlmony, page 6) that she was able to
handle her own business after she returned to La{pwa,l from Oregon,
and that subsequecnt to that time “T'o my way of thinking I just could
not see anything wrong with her condition.” Howard Dayvis, one of
the appellants and whose visits and dlscuss&ons with the decedent were
prob&bly as frequent as ﬂhose of ‘any of her relatlves, touched a theme
found . the test' y of some ot'her; witnessee, o the effect that the
decedent was agmg and Weakemng, and that she had her good and bad
periods. Further questlonmg of’ Howard Davis brought forth the
followmg answers in hlS testlmony (page 13) regardmg the decedent’
condltlon ' y ‘ . » ,

Q. Could you1 talk normally w1th Charlotte Dav1s 7.

A, Yes, for a little while,
Q. Then her mmd Was elear for a httle Whlle on each occasmn‘?

A I would say oh each occasmn o
Q. She Would know what she ‘was domg and saying for a little while on each

occasion?

A. Yes.. . :
Q. Now, from what I understand from you, there was nothmg abnormal about

her mind, she 51mp1y got tlred Tike an old 1ady Would‘?

A, Yes.
Q. She would talk normally for a Wh11e and then get weaker?

- A, Yes.

The testlmony given at the hea,rmgs by the’ attestlng witnesses and
the ‘scrivener. of ‘the W111 gives positive support to the testimony of
many others who hdve testified a,ﬂirma,tlvely regardmg the testamen-
tary capacity of the decedent. Moreover, the attesting witnesses,
whose disinterestedness has not’ been seriously questmned had the
opportunity of observing the decedent at the precise time the will was
executed Whlle there are, portlons of’ the test1mony glven by one of

18 Testimony of Kirk McGregor (page 5)
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the attestmg Wltnesses, Dr. Hoﬂ:’man, which are used by appellants as
casting doubt upon decedent’s ability to make a will, there are other
portions of his- testlmony which  support. testamentary . capacity,’ 1
Thus, at the.original hearmg (page 4), Dr. Hoffman, who was dece-
dent’s family physician, stated as to what occurred on August 10,1954,
the day:the will was executed : : '

% #.and 1 talked to: Charlotte aud -asked her, questlons about her health and
how she felt and a few leading questions so that she would answer me, and after
I decided- in my own mind that she knew Wha.t she Was domg, we proceeded
Wlth the legal matter

" Dr. Hoffman testlﬁed aga.m at the 1960 hearm and the followmg
questions and answers are found i in' his testimony. (page 5):

Q.:In your opinion, Dr. Hoffman, on the day she made this W111 was; she of
good sound mind? -. !

A In my estimation, at that tlme, she Was

Q Do you believe. from your acquamtance with her, as he1 doctor that Char-'
1otte Davus knew Whaut she Was domg" : : :

Q Were there times when Charlotte Davis: Would be more 1uc1d than at other
times?:, ‘ :

A, Yes. . C :

Q. Would she be Worse at some tlmes‘?

A, Yes. . S ‘ '

Q. AL the time that Charlotte Davis made her “X” mark on this will in:your
office, was she in the better lucid penod" : -

A. Yes, I think so. :

After a review of the record we ha,ve concluded that on August 10,

~ 1954, when the will in question was éxecuted, Charlotte Davis Kamne'

understood the business in which she was engaged; and that she then
possessed testamentary capacity. Accordingly, we are not persuaded
to disturb the finding of two Examiners that the execution by decedent
of her will constituted a va,hd testamentary act, and that such will
should be a,pproved " '
II
The Pomt of U ndue I nﬂuence

The a,ppellants contend that undue influence permeated the cireum-
stances surrounding the will, induced by Bessie Williams and/or her
husband, Dennis Williams, and that by reason of their domination
of decedent, the latter’s free agency was destroyed and the Wﬂl‘ of

¥ In this,’ and other respects, where testimony"is alleged‘ or regarded to be conﬂlctmg,
we have kept in mlnd the Departmental practice’of giving weight to the conclusion reached
by the Examiner on a particular factual point, since he had the: opportumty to -observe:
" the witnesses and to ‘assess ﬁrst han ‘the- merlt of their testxmony See Estale of Hliza-
beth Chasing Howk, TA-117 (.Tanuary 6, 1954) and Estate of Ko-tay (Stephan), TA—48
(September 10, 1951),

766-188—65—2 -
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other persons ‘substituted for that of the decedent. -As stated before,
the decedent lived in the Williams’ home approximately the last two
years of her life, and Bessie Williams is a beneficiary under decedent’s

-will to a large portion of the estate. Apparently it is because of the
close association of the decedent with the Williamses as a member of
‘their household, coupled with the decedent’s age, her alleged infirmities
and dependence upon the Williamses, as ‘well as their alleged activ-
ities, that the charge is made that the Wlll of August 10, 1954 is the
product of undue influenice. :

It should be noted that the entrance of the decedent into the
Williams’ family apparently was the result of Supermtendent
Robertson’s endeavor to find her a home, since there appears to have
been no other available place for the decedent. Moreover, it also
appears that the arrangements in. this respect with: Bessie Williams
provided that the latter would be paid the costs of the decedent’s
care and support from the decedent’s restricted account at the agency
office. Both Bessie and Dennis Williams are Nez Perce Indians, and
“neither has established any blood relationship to the decedent. There
is nothing to indicate that the decedent failed to receive the care
which the local Superintendent endeavored to assure her by placing
her in the William’s home. In fact, there are indications that she
was well taken care of.® This indication that care was not only
arranged, but received, is reflected by the will itself, which contains
the statement that “Bessm Pinkham: Willisms has been taking care
of me, and T wish to reward her for that.”

Thus, by the circumstance of care and attentmn, a Wlll madel in
Tecognition of such apparent kindness would seem to be just and
natural.*®  Furthermore, ‘when considered with the situation that
decedent, in her declining years, apparently had to be placed in the
care of someone not of her own family, there'can easily be created a
different aspect of just who might be the natural object:of her bounty.
However, because of the fact that the decedent and the Williamses did
live together in an apparent family relationship, we have carefully
examined the allegations of improper influences arising because of
that relationship, and which are alleged to have interferred with the
free agency of the decedent to make her will. - But convincing proof of
the actual exercise of undue influence, nevertheless, would have to be
‘ shown since undue influence cannot be. 1mputed simply because persons

18 Testimony of Mary Davis Hayes (page 2)

Tt ‘has been said that where the next of kin are collaterals, ag here, they are not
“natural objects of. bounty’ as that. term is. used in the interpretation of. wills, and in
-order . to establish. that a will making o provision for them is unnatural, they must show
affirmatively that they had peculiar. or superior claims to the decedent’s bounty., See In
re Baston’s Hstate, 140 Cal. :App. 367, 85 P, 2d. 614, \619 (1934)‘ ] -
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Who ha,ve had close assocla,tlons with a testator, or were kmd to hlm,
are named in his will to the detriment, of testator’s heirs.2®
Reference is made to the alleged role of Bessie Williams regardmg
the will 1tse1f, the circumstances which led up to its execution, and
the execution of the will.>* The decedent appears to have been trans- -
- ported to the office of the scrivener of the will by Bessie Williams,
who stated that the decedent wanted to “fix some papers.”  (Testimony
of Bessie Williams, page 2)... It was perfectly natural, moreover, that
the -decedent should have ‘been brought to tewn by Mrs. Williams,
singe it was with Mrs. Williams that she made her home, and Mrs:
’ VVllhams ‘administered to her wants, mcludmg transportatlon “when'
it was needed. Mrs. Williams stated that she did not know the
decedent had made a.will until after the latter’s death, The: point
is whether the decedent acted freely, and -whether:it was her wish
that the will be-made as it was. 'In this respect the proof leads us
to believe that Mrs. Williams did not participate in the preparation
or procurement of the will. While one of the attesting' witnesses,
Dr. Hoﬁ'man, believed she was present when the will was executed
other prmmpals at the scene expressed opposite views. :

We find running throughout the record statements and hnplications
which ‘at most, merely refer to the opportunity of the Williamses
to exert undue influence upon the decedent. Certainly, this factor,
including the close relationship of the parties, should be considered in
the review of any will made by a testator placed in such circumstances,
and we have kept that in mind when reviewing the present matter.
Nevertheless; we. also adhere to the stated principle that suspicion or
opportunity to influence the mind of a testator cannot sustain a finding
of ‘undue influence, where there is lacking convincing proof either
that ‘anyone actually did so or that there was pressure operating
directly upon the testamentary act. Thus, it was stated in the case
entitled Inre Lombardd's E'state, 128 Cal. App 2d 606, 276 P 2d‘
67 (1955), a,tpage 70: ‘

Proof of mere oppontumty to mﬂuence the mmd of the testatrix, even ﬁhough

coupled with an interest of ‘with & motive so to de, is ;msuﬂiaent In order: 4o’
warrant -setting aside ‘a will on this groux_ld,~ }theremust be substantial :proof,

2 Bstate of Kaun-dy (Joanna), TA-1008 (November 23, 1959); Estate of An-na-ne,
A—24225 (June 11, 1952). It is also stated in 94 .C.J.8., Wills, See. 227 : “Influence arising
from mere acts of kindness, attention, and congenial intercourse, which operate to secure
or retain the affection, esteem, or geodwill of the testator, and induce him to make the
persons performing such kindly officés beneﬁciarxes in his will, do not constitute undue
influence, unless such' acts. are carried out with. ‘the ‘purpose and design .of subjecting the’
mind of the testator to the influence, * * * and thus deprive the testator of his free will,
free act, and free agency. - The application of this rule is not. confined to relatives of the
testator, but extends also to his friends.” + & *

2 According to his testimony (page 10), Dennis Willlams, the husband of Bessxe, was
nowhere near the scene of the execution.of decedent’s will on August 19, 1954 ag he was
then in‘the city jail in Pendleton, Oregon e s
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direct or c1'rcum'stant1a1 of a pressure which ‘overpowers the volition of the
testator and opera'tes chrectly on the ' testamentanry act; ‘also that mere sus-
picion that uridue inflience may have been. used is not suﬁiment to warrant the
setting as1de of a will.on that ground.*- * %2 '(Italic supplied.) - 8
We' quote’also from: thls Department’s ruling"i in the ma,tter of the
Estate of An-na-nier# T ~ se :

No’ convmcmg evidence that undue 1nﬁuence played a demswe part in the execu-
tion ‘of the ‘will has beén! fiirnished, Prior 0 and at the time of ‘the executlon
of the will; the testaitrix was living in:the home of - ‘Charles W1lhams the’ sole
beneficiary, and it appears, that he obtained the gervices of Louis Guy- to act
as  interpreter.for the testatrix,: who. could not speak -the English language,
Although Gharles W1111ams accompamed the testatnx and Mr, Guy to the oﬂ‘ice
of the Indian Agency at Anadarko, Oklahoma ‘on'the day the will was executed
it is clear bhat he was not present at any tlme durmg the execution of the Wlll ‘
Tven though he may hdve been in & ‘position to exert undue influence on'the

© téstatrix prior to:the execution of thé-will, this would be-insufficient to: estab-
lish the invalidity of the will when convincing proof that he. actually exerted
undue 1nﬂuence is lackln Itahc supplied. )2* o

It should 'be noted also that the decedent llved almost two years: after'
- she executed the will, without any. apparent. steps being taken. to re-
voke or to. change her will. .. This too «could be, consonant: with -the.
view that there was no. undue influence in the first; instance.?s .

" In summary, therefore, and as already indicated, the decedent’s will
cannot be regarded-as: unnatural in the light of the association of the
parties concer n_ed,, and the ¢are which the beneficiary, Bessie Williams,
extended to the-decedent. = fl"here‘«is;rno convincing proof that the
decedent intended for her property to pass upon her death in any way.
other than by the testamentary. disposition made on. August 10, 1954,
“which disposition has been attested to ds decedent’s wish. Moreover,
nothing substantial has been shown as having been inconsistent. with
the voluntary act of the decedent in that regard, or which constrained
her to dispose of her estate in any manner contrary to her own inclina-
tion or ]udgment While decedent was of an advanced age and re--
quired care, again it has not been shown that those factors were such
as to have permitted a coercion of her freedom of will, or to have had
any effective . bearlng upon the exercise by her of the testamentary
act-in question. . It is our 'view that:undue influerice hias not been

proved.

Conclusmn

We conclude that the consistent; action taken by two Exa,mlners of\
Inherltance m a,pprovmg decedent’s W111 1s correct and should be

=z Sep also In Re 8cott’s’ Estate 191 Or. 90, 228 P’ 2d 417, 426 (1951) In Re Easton’&
Estate, supra, at footnote 19 . . )
‘= Quprd, at footnote 20, : s o
2 See also H3tate of Henry Potiye, TA-T1 (Apnl 2, 1952)
2% See Fstate of Jennie Siers, IA-23 (March 23, 1950).
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aﬁirmed Therefore, pursuant to the authorlty delega,ted to the Solic-
’ _1t0r by the Secretary of the Interior, 210 DM 2.2A(3) (a), 24 F.R..
1348, and. redelegated to the Associate Solicitor (Solicitor’s Regula-
tion 19 29 F.R. 6449), the order of the. Exa,mmer of Inheritance,
reafﬁrmmg the a,pproval of the will of Charlotte’ Dav1s Kanme, and
denying the petition for rehearing from his order, are hereiby a,ﬁinned
and the above appeal is dismissed. o o
. A-ssqcz'ate ,Solioitor.;

APPEAL OF KENNEDY GONST’RUCTION COMPANY Il\TC
' ~IBCA—-437—4—64 o Demdedﬁ’ebmm‘ylé' 196‘5

Contracts Construction and- Operation: Third Persons——(}ontracts DlS-
" ‘putes and’ Remedies: Burden of Proof—eContracts Performance or
‘Default: Suspensmn of Work ‘ -

Under a standard “Suspenswn of Work” clause a contractor i§ not enhtled
“iioial pnce adjustment on’ account of delay” by another’ (}overnment ‘con-.
‘:tractor in‘préparing the: site for the job, if:the. claimant contractor. fails
to, sustain the burden .of proving:that the :duration of any part of the. job
was mecessarily protracted for an unreasona;ble -period, by such delay, or
faﬂs to sustain the burden of provmg ‘that the Government 1tse1f had
'caused the delay by an unexpected 'and unawthonzed act ‘taken in its’ con-
" tractual- capacity, or had expressly or 1mp11ed1y represented ‘or promised
' that the delay would not occur. Fntitlement to a price adjustment under
".such a_ clause is not “established merely by showing that an extension. of
tlme on account of the delay was obtamed Wby the clarmant conbraetor

BOARD oF GONTRACT APPEALS

"This is a timely appeal from the contra,ctmg officer’s: denial of a
request by the. Kennedy Construction Company,. Inec. (appellant) for
additional compensation in the amountof $6,195. :

The appellant’s claim is made on the theory that the cost of per-
formance was increased because the Government dela,yed in making
available a construction site in the Everglades National Park, Florida.

This Board heretofore denied Government Counsel’s motion to
dismiss the appeal on-the ground that it constituted a claim for un-
liquidated damages arising out of an alleged breach of eontract:?
- (January 1961 Edition), and incorporates the General Prowsmns -of
this decision on October 27, 1964, at Miami, Florida.

The contract is - dated June 29, 1963, is on Standard Form 23
(January 1961 Edition), and 1ncorp0rates the General Provisions of
Standard Form 23-A. (April 1961 Edition).: The General Provisions

1 Keinedy Construction Compeny, Ine., IB6A4437+64 ‘(S'ep‘t‘émber’ 17, 1964);
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include a prov151on whlch authorlzes a prlce ad]ustment for sus-
’pensmn, delay or mterruptlon of the work for convenience of the
- Glovernment (Clause 36). The: orlglnal contract price of $66 599
“was increased in the amount of $979.80 as the result of the issuance of
'Change Order No. 8, Wthh prowded for 16-foot mstead of 12 foof;
foundation pllmg ‘

“The contract called for the constructlon of a des1gnated number of
trail shelters and comfort stations in the Everglades National Park,
the entrance to which is located approximately 39 miles south of
Miami, Florida. The buildings were required to be built in four
separate locations known as the Pineland, Royal Palm, Long Pine
Key and Flamingo areas. The first three areas were located near the
Headquarters, Visitor’s Center of Everglades National Park, while
the Flamingo area was located 35 miles distant in a southwesterly
direction.

Work was to begin within 10 da,ys after receipt of notice to proceed
and was required to be completed within 150 days subsequent to re-
ceipt of that notice. Receipt of the notice to proceed was acknowl-
-edged by appellant on July 22, 1963. Work began on August 1, 1963.
‘The contract was completed on February 24, 1964. -This was Wlthln_
the time required, as extended by the contracting oﬁicer through the
issuance of the orders described below.

" Work was suspended for one day as the result of the i 1ssuanoe of.
a Stop Order dated October 23, 1963, due to a threatened hurricane.
Pursuant to a request contamed in a letter dated August 21, 1963,
which purported to be signed by appellant’s president, the contracting
officer extended the time for performance for a period of 30 days by -
Change Order No. 1, dated November 29, 1963. The cause of delay
recited in this order was that a second Government contractor had
failed to complete the necessary fill upon which the structures in the
Flamingo area were to be constructed: The order stated that the .
contract price would not be changed. The extension of time granted
by this change order was accepted by appellant’s president on or about
‘December 2, 1963, the acceptance being received by the Government
on December 4. As the result of a request for additional time for
performance contained in an undated Tetter—received by the Govern-
ment on'January 20, 1964—from appellant’s superintendent, the time
for performance was extended: for an additional 35 days by Change
Order No. 2, dated February 20, 1964. The cduse of delay recited -
in this order was that'a third Government contractor had failed to
complete construction of an access road: ‘at the Long Pine- Key area.
No accepta,nce of this extension was executed: by appellant. -

The claim here presented: by appellant is‘that the performance of
the contract.was. delayed for.a.total of 65 days by lack of completion
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of the fill v&ork in the Flammgo area, ‘and that an a,d]ustment in the
contract price should be made by the Government on account of the
increased cost of performance a,llegedly caused by that delay. The
only provision of the contract under which such a claim could be
considered. by this Board is Clause 36 of the General Provisions, en-
titled “Price Adjustment for Suspension, Delay, or Interruptlon of
'the Work for Convenience of the Government.” 2

..One reason assigned by the contracting officer for denymg the claim
was that appellant had not complied with the provision in Clause 36
‘which states that no claim shall be allowed thereunder unless the claim,
in an amount stated, is asserted in ertmg “ag soon as practicable
after the termination of such suspension, delay, or interruption.”
The delay at Flamingo terminated, as will be later explained, sometime
in September of 1963. . No claim for a price adjustment was asserted
in theletter of August 21, which léd to the issuance of Change Order
No. 1, although work at other sites had commenced three weeks before
the date of that letter. No claim for a price adjustment was asserted
when the time extension allowed by that change order was accepted
by appellant on or about December 2. s Appellant did not inform the
Government that it desired monetary compensation beca,use of the
delay at Flamingountil January 13,1964,

Appellant’s president sought to excuse the failure to present the
claim at an earlier date on the grounds that appellant’s management
was unaware of the delay at the Flamingo site until December 2, 1963,

2 This clause reads as follows:

“(a) The ‘Contracting Officef may order the Contractor in writing to suspend all or
any part of the work for such period of time as he may determine to be appropriate for
the convenience of the Government.

“(b) I, without the fault or negligence of the Contractor, the performs.nce of all or
any part of the work- is, for an unreasonable period of time, suspended, delayed, or inter-
rupted by an act of the Contracting Officer in the administration of the contract, or by
his failure to‘'aet within the time specified in the contract (or if no time is specified,
within a reasonable time), an adjustment shall be made by the Contracting Officer for any
increase in the cost of performance of the contraet (exeluding profit) necessarily caused
by the unreasonable period of such suspension, delay, or interruption, and the contraet
shall -be modified in writing accordingly.. No adjustment shall be made to the extent that
performance by the Contractor would have been prevented by other causes even if the
work had not been so suspended, delayed, or interrupted. No claim under this clause
shall be allowed: (i) for any costs incurred more than twenty days before the Contractor
shall have notified the Contracting Officer. in writing of the act or failure to act involved

. (but'this requirement shall not apply ‘where a suspension ofder has issued), and (il) unless
the claim, ir an amount stated, is asserted in writing. as soon as practicable after the
termination of such suspension, delay,' or interruption but not later than the date of final
payment under the contract.. ‘Any dispute concerning a question of fact arismg under
this clause shall:be subject to the Disputes clause.”

3Appellant‘s president testified that he had not signed the letter of August 21 1963,
which was on-appellant’s’ business stationery,” saying “That is not my signature; I'can’t
write like that.” He also testified that when he accepted the time extension.on or about
December 2, he was .aware of the delay.at:the Flammvo site. . He did not at that time
assert tha.t the Ietter of August 21, Which was expressly mentmned in Change Order No. 1,
had been sent wi hout, authorization_ in the c1rcumstances we, beheve ‘his acceptance of
the time extensmn Was a. ratiﬁca.tion o (,the statements eontamed m ‘the. letter of August 21
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and that computation of the amount of the claim necessa,rﬂy required
considerable time.* Neither of these grounds is persuasive. Appel—
lant’s superintendent had actual knowledge of the delay from its incep-
tlon, and, under well-settled - pmn(:lples of corporate law, his knowledge
was 1mputab1e to appellant Appellant’s itemization of the claim
reveals that the amount of each item could have been easﬂy computed,
from business records of the types usually kept by contractors, at al-
most any time after termination of the delay. All in all, it would be
difficult to conclude from the record that the eontractmg officer erred
in invoking the notice provisions of Clause 36. ‘

The second reason assigned by the contracting officer for denying
the claim was that there was no ‘such delay-as would: authorize the
making of a price ad]ustment under Clause 36. A sispension of work
order related to the delay in a,va,lla,bﬂlty of the Flamingo site was not
issued by the contracting officer. ' Hence, the determinative’ isstie is
Whether the work was delayed for an untreasondble period of timé by
an act or failure to act of the contractlng ofﬁcer to whlch Clause 36
is a,pphcable '

There is no convincing ba,s1s for a’ conclusmn that appellant was
delayed for an unreasonable period because the fill' work at the
Flamingo site had not been completed before the issuance of the notice
to proceed. Appellant seems to have been unready-to start work at
any of the sites until August 1, 1963. 'The record does not reveal
exactly when the fill work was completed. - However, the Government’s
project supervisor, an architect in private practice, testified that appel-
lant worked at Flamingo during at least the last two weeks of Sep-
tember. . Thus, the total dela,y at that site amounted toda}b(’)ut six weeks
OT S0.

During a portion of this permd of delay appellant could. not have
worked at Flamingo even if the fill had been completed. This was
because the founda,tlon piles originally delivered proved to be too -
short, and new piles had to be ordered. Under the terms of the con-

_ tract, the responsibility for obtaining piles of the proper length rested
upon appellant, rather than upon the Government. - The delay attrib-
~utable to the piling continued during the first two or three weeks of-
August. “Accordingly, the Board finds that the period of time during
which appellant could not work at Flaminge solely because of delayed ,

site availability was three weeks to a month.

. Even this period was not one of complete idleness, from the stand-

point of the job as a whole. ‘The project supervisor testified that
» the,centra;cto.r brought a limited work force to the job and that at the

4 Appellant’s president, Mr. A. B Keller was the appellant’s only witnéss at the hearmg
He had never been on the job. Mr. A. L. Johnson, who was the appellant’s superintendent
on the project throughout the work, was not made avai]able at the hearing. It was
explained by Mr. Keller that he was needed elsewhére to bid on another job. B
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~beg11m1ng of the Work the supermtendent informed lum that appel—
lant’s schedule was first to work on the trails at Pinelands and Royal
Palm, next to construct the comfort stations at Royal Palm, and then
to proceed with the work at Flamingo. At a “pre-construction”
conference the superintendent advised (Government representatives
that he would defer work at Flamingo until the fill was ready and
‘commence work at one of the other areas. The superintendent appears
"'to. have considered that the.delay in completion of the fill was not -
~a- matter of moment since he seems to have neither protested against
it, nor filed a claam on account of it, nor even informed appellant’s
management of its occurrence. There 1is no specific evidence of dis-
“continuance of work or idleness of men or equipment during the
interval between delivery of the re- -ordered piling and completion of
the fill at Flamingo. Nor is there any specific showing that acceler-
ation of performance to the degree necessary to make up for any time
lost during that interval would have caused the job to be more
expensive than it would have been if the site had been ready when the
notice to proceed was issued. - -Appellant, in short, has failed to bear
the burden of proving that the duration of any part of the job -
was necessarily protracted for an unreasonable period by the
incompleteness of the fill at Flamingo.

There is a similar lack of proof with respect to the existence of
such an act or omigsion on the part of the Government as is contem-
plafced by Clause 36. = A. “Suspension of Work” clause is not a general

“pay for delay” clause, and ordinarily may be invoked only when the
delay, in addition to being unreasonable in' duration, is caused by
circumstances that amount to either an express or a de facto suspension
of work by the Government.’ A contractor ordinarily is not, entitled
to payment under a “Suspension of Work” clause for a delay or hin-
.drance caused by another contractor who has failed to perform work at
the site on schedule, unless the Government has represented or prom-
ised that such delay or hindrance would not occur.t A leading case,
in which relief under a “Suspensmn of Work” clause was denied. a
Luntractor Whose work had been delayed by site unavailability, states:

Appellant. knew when. it entered into this'contract that it;could not begm
work until the site had been graded by another contractor.” We think it assumed

the rigk of delays by, that contractor not caused by an act of the Government
m “its contractua,l capamty

® # “x . x T o
As noted above, éppellaht was advised of a plan for accomplishing work
to..be doune by many hands, which of necess1ty was subJect to :change as con-

5T O’ Bateson Gonstrucuon Oo. (on motxon for reeonsmeratmn), ASBCA No. 5492
(September. 30 1960); 60—-2 BCA par. 2815.

_® Paccon, Inc., ASBCA No 8134 (February 21, 1963), 1963 BCA par. 3636, 5 Gov.
" Contr. par. 239, ST e e o L T
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- ditions reqmred' ‘We are of the opinion that under its contract appellant
assumed this risk, and that the contracting officerr was not under any duty
to issue a suspension of work order for the period in question.’ ;
“ The contract involved in the present appeal ‘contains no’express
promise or representation that the fill in the Flamingo area would be
completed before the bid was accepted or notice to proceed given.
The fact that the fill had not been completed would have been obvious,
to anyone investigating the site during the bidding period. Such a
pre-bid investigation was] in fact, made by appellant’s superintend-
ent. - No evidence has been oﬁ’ered to show that, at the time when the
investigation was mads, it would have been- reasonable for appellant
to'contemplate that the site would be ready by the time of adceptance
or'notice to proceed. "No evidence has been offered to show that after
the making of the investigation the Government did a,nythmg which
would tend to delay placement of the fll. - These circumstances
clearly negative the existénce of an implied promise or representation
that the fill would be completed before the bid was accepted or notice
to proceed glven On the contrary, they lead fairly to a conclusion
‘that appellant in submitting its bid assumed the Tisk that the con-
tractor for the ‘fill might not have the site ready by the tlme when
appellant would want to initiate construction at Flamingo.’

In the course of the hearing, frequent references were made to a
65-day delay in site availability. These references preésumably com-
bine the 30-day time extension granted by Change Order No. 1 and
the 35-day time extension granted by Change Order No.2. The latter
order, however, extended the time for performance because of a sup-
posed hindrance to the appellant caused by another contractor’s con-
struction of an access road at the Long Pine Key area, and malkes no
mention of any delay at Flamingo.

There is virtually nothing in the record to show how the a,ppellant’
work at Long Pine Key was affected by this other contractor’s access
road work. Paragraph 6, “Other Contracts,” of the contraect’s Spe-
cial Provisions reserves to the Government the right to let other con-
tracts in the area, and requires ‘each contractor (1) to afford other
contractors reasonable opportunity for the execution of their work,
and (2) to properly connect and coordinate his-work with that of
others. The Government’s architect-supervisor apparently was very
generous in makmg his' recommendation for granting the 35-day
time extension, since he testified, in response to questions by
appellant’s counsel, concerning that extension as follows:

~ A. In my opinion, the delays for the project were not the Government’s prob- v

lem. It is the way Mr. Johnson or the Kennedy Construction Company handled
the work. Now, when he is Tunning out of tune he is seekmg more, t1me Now,

7John A. Johnson & Sons. Inc ASBCA No. '4408 (Febmary 11 1959), 59—1 BCA par.
2088, 1 Gov. Contr. par. 199.
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we: know that in the course. of . constructing, the comfort statwns at Long: Pme,

we had anotlier contractor in the field: We also know that he could have done

his work, he could have brought somebody in there and he could have done his

Work and gone over the road system to do this work. '

‘So it was really not a: big problem for him. - But.nevertheless, this was in the
" way. So Mr. Johnson agreed to stay out of that:area, He didn’t nee_d to.go into
thatarea while he was doing the trail shelter.
So the time the contract began, the 23d, and the time that Redland got out of
there amounted to appr0x1mate1y 35 davs So, again, because of the delay which .
in my ‘opinion was the result of the contractor, we compensated agam lettmg him
bave this extra time. | ; .
Thirty-five days was on the Long Pme Key‘?
Long Pine Key for the comfort stations, right.
- And Redland was in there and hadn’t finished its work?
Hadn’t finished it completely.
And so Kennedy agreed to stay out of there unt11 they ﬁmshed it completely‘?
No, no. - He was in there, even while the work was being done. ‘

Q What was the delay about?

A It so happened that he needed time. He was delaying the ]Ob on his own
and the fact that he was unable to’ complete the job, he was runping over the
contract time, He kept requestmg, 1n two or three letters, kept requesting time.
So we felt that we might compensate him by this particular problem of Redland
being there.

Actually he was there. We have reports showing when he was there.

Q Without belaboring. this point, you also wrote a ‘letter of February 3d
recommending they get an extension of time because of the delay of another
contractor? .

‘A 'We used that because he was delaymg it, I feel not able to handle the job
efﬁmently as he should have. .

Q Who is that? FAU

A Mr. Johnson. .

_ Q So,in order to help h1m out—

A Right. - .

Q You gave something which was somewhat- questlonable‘? ‘

A Right: ‘There was a" question, and we:gave him.the benefit of the doubt.
This is:the type of-thing that was agreed upon, in the course ‘of construction,
by your representative in the field, and by me representing’ in the field. This
had to be worked out. o

Q That is how you worked it out on this bas1s‘7

A Yes, sir.

Q Then you wrote those letters.to help him:.out? .:

A That is correct o

POPOFO

In any event. the fact that extensions of time for performance were
granted by the contracting officer is not a 31gn1ﬁcant factor in: this
appeal. The standards prescribed by the contract for the granting
of extensions of time are by no means the same as the standards ap-
plicable to the allowance of monetary compensation for delays of the
Government.® The foregoing excerpt. from. the testimony clearly

3 Robert H. Lée & Co. v. United States; Ct. CL No..252-60 (January 24; 1964); Elec-‘_

trical Builders, Inc., IBCA-406 (August 12, 1964), 1964 BCA par. 4377 ; see Common-
wealth Bleetric Co., IBCA~410"(October 12, 1964), 71 1.D. 365, 1864 BCA par. 447%.
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shows that the considerations which induced the architect-supervisor
to recommend that time’ extensions be granted were quite dissimilar
from those which govern ‘the allowance of monetary compensatlon
under a “Suspension of ;Work” clause. In.the circumstances, the
mere grantlng of the time extensions is 1nsuﬂ501ent to make good the
deficiencies in appellant’s proof: -

The Board concludes that there is no basis'for a ﬁndmg that either
the 1ncompleteness of the fill at’ the Flamm(ro 51te or the concurrent
access road construction at the Long Pine Key site amounted to a
suspension, delay or 1nterrupt10n of Work within the meanmg of
Clause 386. i : : :

- Conc]usmn

For the reasons set forth a,bove, the appeal 1s ‘denied.
| - Jomn J. HYNES, M emb er.
I Concur: : IR I Coxcor: | ‘

: DEAN F. RATZMAisr, Chairman.
Hureerr J. Staventer, Deputy Chairman.

UNION PACIFIC RAILROAD COMPANY

-A-29607
A-29686 Decided February 16, 1965

0il and Gas—Railroad Grant Lands—Rights-of-Way: Nature of Interest
Granted—>School Lands: Mineral Lands
- "The Secretary of the Interior has authority under the act of May 21, 1930, to
~dispose of deposits of oil and gas underlying the right-of-way granted to the
Union Pacific Railroad Company pursuant to the aects of July 1, 1862, and
July 2, 1864, even though the lands traversed by the nght-of—way Were later
granted to a State as school lands. - i

APPEAL FROM THE BUREAU:OF LAND MANAGEMENT

Union Pacific Railroad Company has appealed to the Secretamy of
the Interior from decisions dated May 1 and June 12, 1962, by which
the Division of Appeals of the Bureau of Land Management vacated
one decision and reversed another of the land office at Cheyenne, Wy-
oming, 1nv1t1ng bids on royalty or compensatory royalty o be pald on
production of oil and’ gas from railroad mght of-way ‘1and ‘within the
E14 and the SW1 séc. 36, T. 19N, R. 99 W, and, among other lands,
the N% and the SW1/4 sec. 16, T. 18 N R 99 W Gth P M Wyommg
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The deOlSlOIlS of the D1V1s1on of Ap peals ‘were based on the ground that
the mineral estate in the right-of-way land is vested in the State of
Wyoming by reason of the State’s acquisition of other land in sections
36 and 16 not included in the rlght-of—way

The land in section 36 was included in & plat of survey approved :
December-20, 1884, and. the land in section 16 in a plat of survey ap-

. .proved September 8, 1877, both plats showing the center line of the
- proposed railroad to be built by the Union Pacific Railroad’ Company
pursuant to the acts of July 1, 1862, 12 Stat. 489, and J uly 2, 1864, 13
Stat. :356. . Thereafter, on J: uly 10, 1890, the Terrltory of, Wyormng ‘
achieved statehood, 26 Stat 229, at-a time when the land in the sections
was not known to be mineral in character. Under the. terms of the
Statehood: Act, the State took title to sections 16 and 36.in each town—
ship.within the State as school sections.: By deed, dated April 15,1950,
the State of Wyoming conveyed to the -United States. the NE%,
NE1,SWi4, SW14SW1/, and NE%SE% of section 36, reserving, how-
- ever, all mineralsto the State. By deed dated May 31, 1938, the State
conveyed to the United States all of section 16 with a reservation of all
minerals. On October 2, 1952, the State of Wyoming leased all of
sections 16.and. 36 for the removal of oiland gas to Raymond Chorney
who assigned his lease to Gulf Oil Corporation. It appears.that the
lease made: no mention of the Union Pacific right-of-way traversing
the school sections and the acreages indicated are those of the full
sections less exceptions not material here.

In 1954, the United States brought an action in the Federal dlstrlct
court for Wyom:lng seeking to enjoin the Union Pacific Ra,llroad Com-
pany from using its right-of-way for the purpose of removing gas, oil,
and other minerals and asking that title to minerals underlying the
rlght-of-way be quieted. in the United States. This litigation termi-
nated in a decision of the United States Supreme Court holding that
under the language of the granting act of July 1, 1862, supra, which
excepts ] mineral lands, the grant of the r1ght—0f—way excepted the min-
eral interest. Umzfed States v. Union Pacific R.R., 353 U.S. 112

*(1957). 1In response.to the subsequent request of the Union Pacific
Railroad Company, proffered after the establishment of oil production
in the Patrick Draw Field within which sections 86 and 16 are located,
the Iand office in Cheyenne issued two separate invitations to the Union

~ Pacific Railroad Company, as owner. of the right-of-way, and Gulf

Oil Corporation, as lessee of land adjoining the right-of-way, for bids

on theé amount or percentage of royalty to be paid on oil and gas pro-
duction from the right-of-way in the.event of an award. of a.lease to

Union Pacific on the right-of-way land and on 'the amount or percent-

age of compensatory royalty to be paid by Gulf for extraction of oil
and gas) under the mght of*way from’ ‘wellson the ad]mmng lanid under
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the act of May 21, 1930, 46 Stat. 373, 30 U.S.C. §§ 301-306 (1958).

Union Pacific submltted a bid in the amount of the minimum royalty
acceptable but' Gulf appealed asserting that the United States has no’
right, title, or interest in the minerals within the right-of-way- because
~ such minerals were vested in the State of Wyoming at the time ‘Gf: its
- admission to the Union: ' It contended that by the Statehood Act eveéry

incident of a fee simple title to the school sections held by the United
States on July 10, 1890; vested in the State of Wyorming; that because
the Supreme Court held in'1957 that Union Pacific has no estate in’
minerals underlymg the right-of-way * and it is undlsputed that sec-
- fions 16 and 36 were surveyed and not known to be mineral on July 10;
1890, the minerals underlylng the right-of-way passed to the State by
virtue of the school grant in the Statehood Act. - It asserted that the
Department of the Interior cannot conclusively adjudicate the title of
the State of Wyomingt¢- the minerals but, nevertheless, requested that
the Depa.rtment disclaim all r1ght title, interest, claim; or demand to
the minerals, including oil and gas, in the right-of-way land.
The Division of Appeals agreed that upon the admission of the' State ‘
of Wyomlng the State was vested with whatever- rlghts in ‘sections 16
and 36 the Umted States possessed ‘at-that time and that, sinée the
United States had not divested itself of mineral rights‘in the right-of-
way land, full title, both ‘surface and subsurface; to- ‘sections 16 and
86 passed to the Stai:e sub] ect only to the rlght—of Way held by Umon
Pacific.

In its appeal to the Secretary, Union Paclﬁc contends that thie
United States has the full right, title, and intérest in minerals under-
lying the rlght -of-way and thus has full authority to call for royalty
bids and to issue leases. It'predicates this conclusion upon the conten-
tions that the Supreme Court did not hold in United States v. Union-
Pacific B.R., supra, that Union Pacific has- only an’ easement of the
same nature as‘the, grants of rights- of—way under the act of March '3,
1875, 18 Stat. 482, 43 U.S.C. §§ 934-939  (1958), and that there is no
precedent, for-the assumption of the Division of Appeals that it fol-:
lows as a matter of course that minerals in right-of-way land pa,ss to
the patentee or grantee of land traversed by the right-of-way. ’ )

The question thus presented by this appeal is whethér the Secreta,r'y
of the Interior has authority to dispose of oil and gas deposits in the
Union Pacific right-of: -way urder the act of May 21, 1930, supra; as
property of the Umted States, or Whether the Seeretary la.eks such

1 This litigatxon did not relate to coal and iron and the judgment entered pursuant to
the decision of the Supreme Court declares expressly that it does not purport to determine’
the rights:of the parties with respect to the ownership of or right to remove ¢oal and iren i
deposxts in and from the nght of-way and.is. without prejudice,. as far ag Issues relating.
to. coal and iron deposits are concerned, to the rights of either party This reflects the’
language of section 4 of the act of T uly 2,1864, supra, which expressly excludes coal and
iron land from the term’ ‘“‘mineral 1and” as uged in the act. Subsequent references.in thig
decision to minerals are to be read with this qualiﬁca‘don as to coal and ironm. "
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authomty beca,use the mmerals retalned by the Umted States under the
railroad grant subsequently passed to the State of Wyoming under the
school grant. to the State of the lega,l subd1v1s1ons traversed by the
rlght—of—way ,
-Until the 1957 decmon m Z'/'mted States V. Union Paozﬁa R.R.,
" supra, the ‘appeal would ha,ve presented no novel problem. Thenature
of a railroad’s interest m its rlght-of-way had been the subject. of
extended consideration in cases which set, out all the principles perti-
nent to the disposition of this conflict. It seemed settled thatthe .
railroad right-of-way acts gave the railroads a limited fee in their
rights-of-way subject to a poss1b1]1ty of reverter to the United States;
that neither the ra,llroads under the grants.of the rights-of-way nor
the railroads, the States, or other grantees of the lands through which
the railroad rights-of-way passed: received the rights to exploit the oil
and gas underlying the rights-of-way;-and that'thé United States

. alone could dispose, of the oil a,nd gas and then only pursuant to the

act of May 21, 1980, supra. A. Otis Birch and M. Estelle O. Bireh
(On Rehearmg), 53 I.D. 340 (1931) State of Wyommg, 58 1.D. 128
(1942) ; Solicitor’s opinion, 58 I.D. 160 (1942) Pﬁzllzps Pez‘/roleum'
Oompzmy, 61 1.D. 98 (1953), and cases oltedtherem , '

It is true that in  Great Northern Ry. v. United States, 315 U.S. 262
(1942),. the Court held that rlghts-of—way granted under the act of'
© March 8, 1875, supra, are easements only, not fees; and confer no right
in a railroad to oil and other minerals underlying the rlght—of-wa,y‘
and that the United States was entitled to an injunction enjoining
the railroad from using the right-of-way for the purpose of drilling
for or removing oil and gas underlying the Tright-of- -way insofar as
it passed throuoh tracts owned by the United States. The Depart-
ment, however, held that that decision did not change the rights of a
vState to minerals underlying the Union Pacific right-of-way granted
by the 1862 act in lands which had passed to the State under its school‘
la,nd grant. State of Wyommg, supra.

" In United States v. Union Pacific B.R., supra, the Court held that
the United States was entltled to an 1n]unet10n enjoining the railroad
from drilling for oil and gas on the “right-of-way” granted to it by
the acts of 1862 and 1864, supra. * It held, contrary to the conclusions
- of the courts below, that in view of the exclusmn of mineral lands from
the grant to the railroad and the public policy of the times the grant
did not include mineral rights. In disposing of the railroad’s claim,
it pointed out that, even though a right-of—Way may at times be more
than an easement, it did not follow in such a case that the owner of
the right-of-way was given the mineral rights as against the United
States. The dissent would have affirmed the decisions below holdlng
that the grant of the nght—of-way mcluded the mlnerals : :
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The Union Pacific case has settled the conflict between the railroad
and the United States over the rights to subsurface oil and gas and
other minerals in favor of the United States. - This appeal raises anew
the issue of whether these rlghts remain in the United States or pass
to the subsequent patentee or grantee of lands traversed by the railroad.

As we have seen, when the limited fee concept reigned unchallenged, .

" the Department and the courts held repeatedly that a subsequent
grantee or patentee of suich lands took no right whatsoever in the right-
of-way. The Supreme. Court 111 N orthefm Pacific R@/ V Townseml
190 U.8. 267,270, said:

At the outset We premlse that as the g‘rant of the right of way, the ﬁhng of
the map, of definite location, and the construction of the raxlroad within the
quarter section in question preceded: the’ ﬁlmg of 'the homestead entries on such
section, the land forming the right 'of way. therein was taken out of the category
of public lands subject to preemption and. sale, and the land- department was
therefore without authority to convey rights therein. It follows. that the home-
steaders acqun'ed no interest in the land within the right of way fbecause of the
fact that the grant to them Was of the full legal subdivisions.

VVhlle this reasoning no longer applies to lands crossed by a right-
of- -way granted under the 1875 act, supra, and the Department recog-
nizes in such cases that mineral rlghts 20 to the subsequent patentee
subject to the dominant rights of the railroad right-of-way,? the Union
Pacific case, supra, did not hold that a pre-1875.-right- of—way had no
more effect than one granted under the 1875 act. ,

On the contrary, a comparison of the Great N orthern dec1s1on and
the Union Pacific decision demonstrates that the Union Pacific case
left unaltered the rule that a right-of-way obtained under the 1862
- and 1864 acts, supra, separated the land from the public domain and

that subsequent grantees of lands traversed by the right-of-way gained
norights in it.

In Great Northern Ry., supra, the Supreme Court requlred the
United States to show that it had retained title to certain tracts of
land through which the right- of—way passed and hmlted its ]udgment
tothose tracts. 315 U.S. 262, 279-280 (1942).

The Union Pacific opinion, however, is devoid of a,ny referenoe to a
reqmrement that the United States own any land crossed by the rlght--
of—way as.a prerequisite to a judgment in its favor. This omission
is particularly striking because the case was tried on stipulated. facts,
one of which was that the title to the minerals in the particular tract,
the subject of the litigation, the NY4NW1 sec. 24, T. 13 N., R. 68 W.,
6th P.M. Wyomlng, which was crossed. by the rlght-of Wa.y, was in;

- the Umted States. Yet, despite this limitation, the judgment of the
distriet court, upon the ]udgment and mandate of the Supreme Court,
en]omed the rallroad from. drilling for or removing oil and-gas and

2 8ee Northem Pacific Ry. v. United States, 277 . 2dv615‘ (10th‘ cir, 1960) ; Ohwago‘
& Northwestern Ry. v. Continental 041 Co., 253 . 2d 468 (10th Cir. 1858).
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other minerals in. and underlylncr “the right-of- Way glanted # ,> *
pursuant to the Act of July 1, 1862,” and quleted the title of the United.
States to the oil, gas, and other minerals in and underlying ¢ ‘said
right-of-way.” The judgment was thus in terms applicable to the
entire right-of-way and it has been so construed by the raﬂroad See.
appellant’s brief, pp. 6-7.
That the Supreme Court. did not 1ntend to change the settled hw
~governing the rights of subsequent g grantees or patentees of lands tra-
versed by the right-of-way seems rL]p};)arent from its discussion of
Northern Pacific By. v. Townsend, supra. There it was held that a
subsequent, homestead. entry could not be established on the railroad.
right-of-way aiter the right-of- ~way had been located and. the tracks
laid, and that the railroad had in effect been granted a limited. fee
sub]ect to an implied condition of reverter. While in Union Pacific
the Court held that the Zownsend case did not settle the questlon of
~ ownership of the underlying minerals between the railroad and the
- United States, it did not say that the 77 ownsend and other “limited fee” -
cases involving pre-1875 rights-of-way were wrong, a conclusion that’
would have enabled it to dispose of the major issue under the holding
in the Great Northern Ry. case, supra. Having held that, under the,
granting act and the general pohcy of Congrtss, it could not conclude
~ that the rallroa.d had been given the mmeral rights, the . Court said .
only: S
# % % The most that the “limited fee” cases decided was that the railroads
received all surface rights to the right of way and all r1<rhts incident.to a use.for
railroad purposes. 353 U. S -at119. .
It did not hold that the railroad had only an easement
- As we have noted, the Court pointed out that the hmlted fee cases
involved, conflicts between the railroad and third persons:. 'Here the
United States, having established its rights to the underlying minerals
vis-a-vis the raﬂroad standsin 1ts stead agamst the subsequent patentee
or grantee. '
Just as the Court held in Townsend, supm, that a subsequent home-
~ steader cannot acquire rights against the railroad, so here the State,
‘a subsequent grantee, can acquire no rights against, the United States
which holds all the iriterest in the right-of-way not held by the railroad.
Whatever the exact nature of the estate created by the 1862 and
1864 acts may be,. it-is-clear that it is more than an easement and
sufficient to take the lands covered by the right-of-way out of the
category of publiclands subj ect to further dispositon to the State.®
3 That Congress assumed that no interest in the 1a11road nght-of -way passed to a subse
quent grantee or patentee is eévident from the several statutes'it enacted granting- to such;
- persons the lands in the rights-of-way upon forfeiture or abandonment by the railroad.

Act of ‘June 26, 1906, 34 Stat. 482; act of February 25; 1909, 35 Stat. 647, 43 U.8.C. § 940 -
(1958) ; act of March 8, 1922, 42 Stat. 414, 43 U.8.C. § 912 (1958).

{766-1838~—65——3
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The Solicitor’s opinion, 67 I.D. 225 (1962), on which the decision
below relied, is not to the contrary. It merely held that leaseable
minerals other than oil and gas underlying rights-of-way could be
disposed of pursuant to the Mineral Leasing Act, 41 Stat. 437, as
amended, 30 U.S.C. § 181 et seq. (1958), whether the right-of-way
be construed as-an easement or a “limited fee.” ' It did not conclude
“that minerals underlying the “limited fee” rights-of-way passed with
a patent of the lands crossed by such a right-of-way. ;

Gulf places great reliance upon the departmental decision in 4 bilene
0l Company v. Choctow, Oklohoma, & Gulf Railroad Company, 54
1.D. 392 (1934), which held that a grant by the United States con-
veying a quarter section of public land over which a railroad right-
of-way had previously been granted under the act of February 18,
1888, 25 Stat. 85, carried with it, in the absence of further exception or
reservation, ‘the entire interest 1eft in the United States, so that the
United States no longer had an interest in the oil and gas deposits un-
der the right-of-way which it could lease under the act of May 21, 1930,
supra. While the decision referred to prior departmental dec151ons. v
holding that the grantee of lands crossed by a railroad right- of-way
had no right to the minerals under it, it did not purport to overrule
them but found that in this instance Congress had intended to dis-
pose of all of the interest of the United States in the right-of-way,
“including the possibility of reverter, and ¢oncluded that the United
States had no interest in the right-of-way at all. Since it left intact
prior rulings on the effect of a railroad right-of-way on subsequent
patents of the lands crossed by the right-of-way and was not followed
or even cited in later departmental considerations of the specific prob-
lem involved in this appeal (State of Wyoming, supra; Solicitor’s
opinion, 58 1.D. 160, supre), it cannot be considered to have been in-
tended as a departure from the uniform view of the courts and the
- Department that the mineral rights under the Union Pacific Rail-
road right-of-way remained in the United States. It stands, rather,
solely as an interpretation of the particular limited statute there under
consideration. v

Accordingly, it is concluded the Union Paczﬁc case did not change
the previously established law that only the United States had the
rights to minerals underlying pre-1875 act rights-of-way, that the
oil and gas deposits underlying the Union Pacific right-of-way are
in the United States, and that the land office properly sought to dis-
~ pose of them pursuant to the dct of May 21, 1930, supra.

- Therefore, pursuant to the authomty dele(rated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1848), the
decisions of the Bureau of Land Management dated May 1 and June
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12, 1962, are reversed and the cases remanded for further proceedings
consistent herewith.
Frank J. BARRY,
Solicitor.

SUPERVISION OVER THE COLLECTION, CARE AND DISBURSEMENT
OF RENTALS PAYABLE DIRECTLY T0O AN INDIAN LESSOR OR HIS
LEGAL REPRESENTATIVE UNDER AN APPROVED LEASE OF RE-
STRICTED LAND

Indian Lands Leases and Permits: Generally—Indlan Lands: Allotments:
Aliendtion—Indian Lands: Competency—Indians: Competency-—In-
- dians: Contracts—Seeretary of the Interior :
Where an approved lease of individually owned restricted Indian land pro-
vides for the direct payment .of rentals to the owner or his legal represen-
tative (guardian or conservator), the rental payments must be treated as
unrestricted funds @as of the time of payment, but future or anticipated
rentals are classed as restricted property over which the Secretary of ‘the.
Interior may recapture supervision over the collection, care and disburse-
ment. Any action of the legal representative (guardian or conservator)
or of the guardianship court ‘to.obligate such future or anticipated rentals. -
- would be ineffective unless approved by the Secretary of the Interlor

M-36671 L Y Pabruary 17,1965
- To: SECRETARY OF THE INTER'IOR.-

Suesrcr : SurERvIsTON OvER THE CoLLECTION, CARE AND DISBURSEMENT
. oF RENTALS PavaBrs Dirrcrny 1o AN Inpraw Lessor or His Lecarn
RerruseNTATIVE UNDER AN APPROVED LEASE OF RESTRICTED LAND.

We have been asked to review the Sacramento Regional Solicitor’s’
office memorandum dated January 7, 1964, addressed to the Area
Director of the Bureau of Indian Affairs, Sacramento, California.
The memorandum replies to a question raised by the Director of the
Palm Springs Indian Office on the application, if any, of R.S. § 2108,
as amended, 25 U.S.C. § 81 (1958), to contracts made between individ-
‘ual Indians and real estate brokers. This question arises because of -
the great income producing value of certain restricted Indian lands
belongincr to members of the Agua Caliente Band of Mission Indians.

The General Allotment Act, 24 Stat. 388 (1887), 25 U.S.C. § 348 -
(1958), as amended, and the MlSSlOIl Indian Act, 26 Stat. 712 (1891),
as amended, prmnded for the allotment of lands on the Agua Caliente
(Paln Sprmgs) Reservation in ‘California. These acts state, “and
if any conveyance shall be made of the lands set apart as herein
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provided, or any contract made touching same, * * *, such conveyance
or contract shall be absolutely null and void.” : '

Also, in the Aect for the Equalization of Allotments on the Agua
Caliente (Palm Springs) Reservation in California, 73 Stat. 602
(1959), 25 U.S.C. § 956 (a) (Supp. V, 1959-63), it.is stated.:

Equalization allotments * * * ghall not be subject to assignment, sale, or
hypothecation or . to any attachment or levy for claims or debts * * * without
the written approval of the Secretary, and any such assignment, sale, hypothe-
cation, attachment, or levy that has not been 80 approved 'hy the Secretary shall
be abgolutely null and void.

It is also provided by statute that allotted Tndian lands shall ot
be liable to satisfy debts contracted prior to issuing a patent in fee
- simple to an allottee;* and that moneys derived from lease or sale
- of trust lands shall not be liable for payment of any debt arising

durmg the, trust period Wlthout a,pprova,l of the xSecrebary of the
Interior? '

Recogmzmcr that 1eg1t1mate contracts have a place in carrying on
and managing Indian affairs, Congress has by statute provided a set
of rules under which valid contmctb with- Indmn trlbes and 1nd1v1dual
Indlan allottees can be made.

95 U.S.C. § 81, supra, sets forth réquirements for the executlon and
approva,l of contracts with Indians and provides: “All contracts or
-agreements made in violation of this section shall be null:and
void * * *? However, the language of section 81 is limited to-tribes
of Indians and individual Indians not citizens of the United States.
- On May 15, 1964, the Regional Solicitor requested our view .on the
suggestion in his memorandum of January 7, 1964 that 25 U.S.C.
§ 81 is applicable to contracts made by individual citizen Indians or
by their guardians.” ‘We do not interpret section 81 as having any
application to contracts made by individual citizen Indiansor 'by'theii' :
guardians. It is the trust property that is subject to the plenary con-
trol of the Federal Government,® not the contractual capacity of in-
dividual citizen Indians. However, the inapplicability of 25 U.S.C.
§ 81 to a real estate broker contract does not mean that the Secremry '

1% & % Provided, That the Secretary of the Interior may, in ‘his dlsmetion, and he'is
:authorized, whenever he shall be satisfied that any Indian allottee is competent and capable
<of managing his or her affairs at any time to cause fo be issued to such allottee a patent
in fee simple, and thereafter-all restrictions as.to sale, incumbrance; 'or taxation of said -
1and shall be removed and Said land shall not be Tiable to the satisfaction of any debt con-
tracted prior to the issuing of such patent. . * * *». §6 of- the ‘Act of Feb. 8, 1887, 24 Stat.
890, as amended, 25 U.8.C. § 349 (1958). -

2 “No' money aceruing from any lease or sale of lands held in trust by the United States
for any Indian shall become liable for the payment of any debt of, or claim against, such’
Indian contracted or arising during such trust perioed, or, in case of a minor, during his
minority, except with the approval and consent.of the Secretary of the:Interior.” : Aet of.
June 21, 1906, 34 Stat. 327; 25 U.8.C. § 410 (1958) .

3 Board of Commissioners of Oreek County v. Seber, ‘318708, 705, rehearmg denied, 319
‘U.S. 782 (1943), and »S’pmggs v. United States, 297 B, 2d 460; cert. den., 369" U.8. 876
(1962) : : . . -
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lacks authority to invoke protective measures to sa,feguzbrd the Indlan
Interests.

We agree w1th the Regional Sohcltor that (1) the a,ppomtment
of a guardian or conservator under section 4 of the Act for the Equal-
ization of Allotmentson the Agua Caliente (Palm Springs) Reserva-
tion in California, supra, does not disturb the trust character of an

~allotment or the trustee responsibilities of the United States with
respect to an allotment, and (2) any contract or approval thereof
by court_decree. or any. court decres which operates or purports to
burden future income from an allotment in a way similar to the
creation of a lien is ineffective under 25 U.S.C. §§ 348, 410 and 956 (a)
" supra, without the approval of the Secretary of the Interlor

Tt was anticipated at the time of the enactment of the Act for the
Equalization of Allotments on the Agua Caliente (Palm Springs)
Reservation in California, supre, that some of the allottees could be
expected to receive a sizable income from long-term business leases
and that many of the allottees (a majority of whom are minors)
lacked experience in handling their own affairs. The Secretary must

. invoke, to carry out the trust responsibility imposed by the various
cited statutes, the a,ppomtment of a guardian or conservator under
25 U.S:C. § 954 ‘whichstates:

The Secretary shall.request ’ch_e appointment of ‘a gu’ard’ian/ of the estate of .
all minor allottees and 'for those adult alloftees who in hig judgment are in
need of assistance in handling their affairs in accordance with applicable State
laws before maklnor ‘any . equahzatlou allotment. or payment to such persons.

It is this provision which prompted the questlon raised: by the Direc-
tor of the Palm Springs Indian Office regarding payment to a guard-
ian, with State court approval, of a real estate broker’s fee to be taken
out of future lease income to be derived from leases of trust lands.

A guardian or-conservator appointed under 25 U.S.C: § 954-acquires

no authority incompatible with or in derogation of the Secretary’s - "

responsibilities. The guardian has no authority to lease or to burden
a trust-allotment save as authorized and approved by the Secretary,
and the only property of the ward that can be deemed to be within
the control of the guardian or conservator, which derivés from al-
lotted trust lands, would be lease rentals or other income therefrom
‘which has been paid to the guardian or conservator in accordance
with the terms of a lease or ‘other contract bearing the. requisite
approval of the Secretary.

In the case of Ohisholm v. House, 160 F. 2d 632 (10th Cir. 1947), it.
was held that lease income paid dlrectly to the lessor or his represent-
ative in accordance with the terms of an approved Indian lease of
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restricted land must be classed as unrestricted property. The reason-
ing of the court was that the restrictions were removed by the Secre-
tary’s regulations, thus leaving the United States without standing
to sue for an accounting of such income. The rationale of the decision
is that the Secretary could provide by regulation for retention of the
right to sue for breach and could also provide for recapture of Federal
supervision over the collection, care and disbursement of lease iricome.

- As a result of this case the Department’s regulations were revised
and now contemplate suit by the United States for breach of contract
(25 CFR 131.5(g)'(1)) and also provide for discretionary recapture of
supervision over the collection, care and ‘disbursement of income (25
CFR 131.5(h)(2) ). +The:latter provision of the regulations, which is
required to be contained in each lease, conclusively shows that a guard-
ian’s authority under a direct-pay lease cannot be extended to embrace
future income without the approval of the Secretary. Otherwise
stated, a guardian’s authority over lease income attaches only upon its
receipt by him in accordance with the terms of an approved lease.
Future or anticipated income under a direct-pay lease is subject to Fed-
eral supervision ‘and cannot, under 25 U.S.C. §§ 848, 410 and 956(a),
be burdened or subjected to the satisfaction of any ola,lm without the
approval of the Secretary of the Interior. It is settled beyond debate,
of course, that the direct income from a trust allotment partakes of
the character of the corpus of the allotment itself and is subject to all
the authorities and responsibilities of the trust undertaking relating to
the allotment itself. United States v. Capoeman, 351 U.S. 1 (1956).
It would necessarily follow that any action of the. gfuardlan or of the
~ guardianship court which undertook to bind lease income not yet in
the hands of the gua,rdla,n Would be ineffective unless approved by the
Secretary.

To summarize, it is our view that income from md1v1dua]ly owned
trust property paid directly to a guardian in accordance with the terms
of an approved lease must be treated as unrestricted funds; but that
future or anticipated income, not yet paid into thehands of a guardian,
is classed as restricted property. Among the remedies and procedures
available to safeguard the Indian interests are the following:

1. The institution of appropriate proceedings to set aside any action
which purports to create a burden aga;mst future income in Vlolatlon
of the statutes cited above.

2. Appearance in guardianship proceedings in connection with hear-
ings on petitions for allowance of fees and expenses. This is the type
of action to which reference is made in the Assistant Secretary’s letter
of July 9, 1963, to the Chairman of the House Committee on Govern-
ment Opera,tlons

3. Resumptlon of supervision over the collection, care and dlsburse-
ment of lease income as authorized by 25 CFR 131.5(h){(2).



87] ROGER F. WARD 2. GORDON C. HARRIS . ' 87
February 23, 1965 : '

It is believed that the foregoing will serve as an aid in delineating
the respective spheres of authority and responsibility of the guardian
and the guardianship court on the one hand, and the Secretary of the
Interior on the other. Manifestly, there.are administrative decisions
to be made which are beyond the scope of this memorandum.

Frang J. BARRY, |
Solicitor..

ROGER F. WARD
w0
, - GORDON €. HARRIS.
A-29243 Decided February 25, 1965

Reclamation Homesteads: Generally—Reclamatmn Lands: Exchange

"“Under the act of August 13,1958, a reclamation holmestead entryman whose
farm unit is found to be insufficient to support a family is entitled. to. re-
linguish his entry and to make a lieu entry -on'the same or another reclama-
tion project. or to obtain an amendment of his entry by the addition of
sufficient adjacent irrigable land to constitute a farm unit which will support
a family, and he may have his residence, improvements, and cultivation on
the original entry credited as performance of the requirements of the home-
stead and reclamation law on the lieu or amended entry.

Reclamation ,Homeste'ads‘: Generally—Reclamation Lan,ds:' Exchange

Where a reclamation homestead entryman relinquiéhes hig .entry: and subse-
guently contracts to sell the improvements but reserves the right to farm
the entry during the following crop season, he ig not disqualified from mak-
ing an exchange entry under the act of August 13, 1953.

Reclamation Homesteads: Cancellation—Reclamation Lands: Exchange

‘Where a reclamation homestead entryman has met all the residence, improve-
ment, and cultivation requirements under the homestead laws and then re-
linquishes hig entry and makes an exchange entry under the act of August 13,
1958, it is erroneous to cancel the lieu entry on the ground that he is not
living on the entry and does not have a bona fide intent to make the entry
his home. :

Reclamation Homesteads: Generally—Reclamation Lands: Generally

An entryman who first makes a proper entry. in one reclamation project and
then acquires ancother entry in a different project, both of which entries to-
gether have more than 160 irrigable acres, can dispel any possible objection
to his. first entry under the excess acreage provisions of the reclamation law
by dlsposmg of the seccmd entry.

APPEAL FROM THE BUREAU 0OF LAND MANAGEMENT v

Gordon C. Harris has appealed to the Secretary of the Interior from
a decision dated September 11, 1961, by which the Bureau of Land.
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- Management aiﬁrmed a decision of a hearing examiner canceling his
reclamation homestead entry in the North Side Pumping Division of
the Minidoka Project in Minidoka County, Idaho.

The record shows that Harris held reclamation homestead entry on
Farm Unit “C” in the Riverton Project in Fremont County, Wyommg,

- previous to March 5, 1954, when he relinquished that entry in orderto
qualify himself to ma,ke a lieu entry pursuant to the act of August 13,
1953, 67 Stat. 566, 48 U.S.C. § 451 et seq. (1958). On March 29, 1954,
Ha,rris and his wife, Ina Mae Harris, entered into a contract Wit‘h
Buress P. White for the sale of the improvements on Farm Unit “C”
and White’s assumption of their obligation on a water facility loan
and charges for leveling on the farm unit, reserving, however, the

- right to farm the unit during the 1954 crop season, to pay all water

charges, and to retain possession of the premises until December 20,
1954, White subsequently obtained an amendment of his adjoining

farm unit, for which he had received a patent dated February 12, 1954,

to mclude a portion of Harris’ relinquished unit. The amended unit

was designated as Farm Unit “H.” A supplemental patent for the

land added by the amendment was issued to White on August 14, 1956.

Meanwhile, Harris applied for a farm unit on the Minidoka, Pr()] ect,
and on September 27, 1954, his entry on Farm Unit “B” was allowed.
~ In December 1954 it became apparent that White was unable to
obtain a loan of the $5,000 which he was obligated to pay the Harrises
for their improvements on Farm Unit “H.” Accordingly, Harris
entered into a new contract with White on December 9, 1954, in which.
he agreed to purchase White’s improvements on his original entry,
to assume ‘his obligations on a water facility loan, charges due for
leveling, State and county taxes, and a sum due on a steel granary,
and to proceed with the acquisition of the amended farm unit. There -
is no record :of the cancellation of the earlier contract with White,
but the parties seem to have regarded it as canceled by White’s in-
ability to perform. On December 14, 1954, White gave a warranty
deed conveying to Ina Maé Harris Farm Unit “H” in Fremont County,

Wyoming, containing the land in White’s original farm unit and the

land later listed in the patent issued August 14, 1956 to White.

Ward subsequently brought. & coritest against Harms Idaho entry,
charging that Harris’ interest in the Wyoming reclamation farm unit
on which construction charges had not been paid disqualified him
from holding the Idaho reclamation farm unit and that Harris acted
fraudulently and not for the purpose of making a home on the Idaho
entry as alleged in his homestead-application.

Harris answered, admitting the relinquishment of the VVyommoP
entry, the subsequent allowance of the Idaho entry, White’s amend-
ment of the Wyoming entry and the patents issued to him, the two
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contracts with White, the conveyance of Farm Unit “H” described
as “certain of his patented lands” to Ina Mae Harris.. He admitted
that the land conveyed to Ina Mae Harris is in a reclamation project
and that the construction charges on it have not been paid. He al-
leged, however, that, this Wyoming land is the separate property of
Ina Mae Harris and that both homestead entries are governed by
the reclamation homestead laws of the United States, the act of August
13,1953, the act of August 8, 1912, and other Federal laws. '
A hearmg was held at Whlch Harris testified to the facts recited
above and that he was then living on Wyommg Farm Unit “H” and
farming it and had been doing so since 1955.  He said that he had
rented the Idaho entry for $35 an acre since 1955, after an expendi- |
ture of $1,500 to'$2,000 for clearmg and leveling. He said he did not
-dig a well on the Idaho entry or place any buildings on it, but built
a permanent, home on.the Wyoming entry in 1958. He said he thought
he might sometime come to Idaho and ffu'm the entry there, but that
* _it'all depended on what his boy wanted to do. ‘
" The hearing examiner found the acreage conveyed by W7h1te to
Tna Mae Harris is 807 acres, 117 of which are irrigable; and that the
Idaho entry contains 86 acres, 81 of which are irrigable; and that the
Harrises as husband and wife are limited to 160 acres to which irriga-
tion water may be delivered from Fedeml irrigation works. He
found, however, that the Harrises could divest themselves of 1rr1gable
acreage in excess of 160 acres by relinquishing the excess or by paying
all of the construction charges against either the Tdaho entry or the
© Wyoming entry and thus concluded that the holding of a acreage in
_excess of the limit does not invalidate the Idaho entry. He also

found that under the act of August 13, 1953, an entryman who re- =

" linquishes a farm unit and accepts a heu selectlon is entitled to credit
for residence spent on the rehnqmshed entry but that he has an obli-
gation to make his home on the lieu unit. He concluded that Harris
had not acted in good faith in maintaining his residence on the .
- Wyoming entry in the face of his affidavit, submitted with the Idaho
application to enter, that he was making the application for the pur-
pose of making the new entry his home, and canceled the Tdaho entry.

‘On appeal, the, Division of Appeals affirmed on the ground that
Harris was never entitled to allowance of the Idaho entry because
he did not; in' fact, divest himself-of the Wyoming entry and that,
therefore, the Idaho entry was thus properly canceled for want of
compliance with the.law.

Under the homestead law (Rev. Stat §2289 (1875) 43 U.S.C. §161‘ o

(1958) ) the privilege of homesteading is.given to citizens who are’
21 years of age or the head of a family and who do not own more
than 160 acres of land. . It is.assumed: that.the allowance of Harris’ -
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homestead application for the Wyoming entry indicates his qualifica-
tion for homestead entry. = And it is not disputed that, when his farm
unit on the Riverton Project was found to be msuﬂi(',lent to support a
family, he was entitled, under the act of August 13, 1953, to relinquish
this entry and to select another in the same or another reclamation
project under the exchange provision of the act or to obtain an amend-
ment of his entry by the addition of adjacent land, after relinquish-
ment of other units, under the amendment provision of the act. He
chose the first course and did, in fact, relinquish his entry. - His
subsequent application on the Minidoka, Project was proper and the
allowance of the entry on that project was also proper. And he was,
. of course, entitled to sell his improvements on the relinquished entry
to the entryman who obtained possession of them through amend-
ment of his farm unit. =~
~ That Harris had the right to farm his original entry for the crop
‘season of 1954 did not disqualify him from making an exchange entry
under the 1958 act. When he applied for the lands on the Minidoka
- Project, he had already relinquished his farm unit and agreed to sell"
the improvements to White. The pertinent regulation provides:

* % * No exchange or amendment pursuant to the act will be permi-ttéd if the
lieu unit: or, amended unit, together with other land owned by the applicant on any
Federal reclamation project shall exceed 160 acres of irrigable land on Whieh
construetlon charges have not been paid, * * * 43 CFR 406-5. (Italic added.)

A right to farm not involving ownership did not, therefore, render
Harris ineligible for the benefits of the 1953 act.

Accordingly, the conclusion reached in the Bureau of Land Man-
agement decision that Harris had exhausted his rights under the -
homestead and reclamation laws by his original entry and his trans-

~actions with White is incorrect.

. The hearing examiner, as we have seen, found Harris’ entry invalid
for another reason, holding that an exchange entryman must “have

a bona fide intent, coupled with physical presence to make his home
on the new entry” and that Harris lacked such intent. However, as
he noted, the 1958 act provides that an exchange entryman

- * % % ghall be given credit under the homestead laws for residence, improve- -
ment, and cultivation made or performed upon the original entry, and if satis-
factory final proof of residence, improvement, and cultivation has been made on
the original entry it shall not be necessary to submit such proof upon the lieu
entry. 67 Stat. 566,43 U.S.C. § 451 (1958).

It was stipulated at the hearing that Harris had complied with the
residence requlrements on his original entry (Transcript, page 4), and
‘the hearing examiner found that Harris had completed the residence,
improvement, and cultivation requirements on it. Thus Harris could
transfer to his lieu entry credit for all he had performed on his original
entry and, having satisfied all the requirements of the homestead law
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on it, he was not obllgated to Tepeat on. the lieu. entr'y any ¢ of the re- -
quirements he had met on the original, 1nclud1ng the establishment

of a home. In other words, the lieu entry is to be treated as a sub-'
stitution for the original entry and the entryman is to receive credit,

on the former for whatever he did on the latter.

Moreover, as the result of the relinguishment of the farm unlt and
through the contract with White for sale of improvements, Harris
had divested himself of all interests in his original entry when he
applied for lands on the Minidoka Pfoject ~“White was not able to
perform his part of the contract requiring him to purchase the im-
provements. If White had been able to perform his part of the con-
tract, Harris would not, in order to protect his investment in his
improvements, have ,been required. to reacquire title to the amended
farm unit. - The happenstance that Harris ended up with bothan in-
terest In lands in the Riverton Project and an -entry on the Minidoka,
Project is not of itself sufficient to justify a finding of bad faith in the
absence of proof that the result was intended from the beginning.

While it is obvious that the unserupulous might attempt to pervert
the exchange legislation and achieve unintended results, it is funda-
mental that the United. States ‘cannot countenance such practices
‘Each exchange alleged to be improper must be examined in light-
of its particular circumstances. Here, we do not find that the facts
justify a finding that the outcome was part of a preconceived scheme
for an entryman to use the exchange act as a vehicle to acqulre
‘multiple holdlngs on several reclamation projects. '

There remains the problem raised by the fact ‘that Farris might
have had an interest in the Wyoming reclamation farm unit on which
the construction charges were not paid at the same time he held his
" Idaho reclamation farm unit. As we have seen, the examiner held
that, although the excess acreage provisions of the reclamation laws
~were applicable to the s1tuat10n, the holding of excess acreage did not
invalidate the Idaho entry since Harris could either relinquish the

. excess or pay all construction charges against the Wyoming entry.

- Récent developments make“a resolution “of the excess acreage
‘probleém unnecessary. A statute, the act of March 10, 1964, sec. 1,
78 Stat. 156, authorizes the Secretary of the Interior o acquire from
entrymen .or owners, their lands within the third  division of the
‘Riverton Federal reclamation project in-which Harris” Wyoming
entry is situated. *The Bureau of Reclamation has reported that the
Harrises have conveyed their land and improvements in the Riverton
project to the United States and that the deed was recorded on January
29, 1965.. Thus Harris no longer owns property in more.than one
:reclamatlon project and. any ineligibility that may ‘have ex1sted on
that account has been removed.
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. Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A.(4) (a) ; 24 F.R. 1348),
the decision appealed from is reversed and the case is remanded for.

dlsmlssal ‘of the contest,

" EpwarD WEINBERG, =
Deputy Solicitor.

SOIL AND M‘O‘ISTURE- CONSERVATION PRO’GRAM

Soﬂ and Moisture Gonservatlon—]?ubhc Lands: Junsdletmn Over

: The questlon whether the Department of the Interior may perform soil
aid moisture conservation operations pursuantto the Soil Conservation and
Domestic Allotment Act of 1935 (49 Stat. 168, as amended ; 16 U.8.C. §§ 590a~
590e, 590£f, 590g, 590h, 590i, 590j-590q (1958)),. on a particular tract of
1and is answered by detenmmng Whether the Department has administra-
tive jurisdiction over the tract. 'If the tract is under the.Department’s
_ administrative jurisdiction, the Department may perform such. soil and
o moisture operatlons on the tract even though the benefits of such operations’
" acerue in whole or:in ‘part to-other lands-not undér the jurisdiction of the
. Department Accordingly, the Department may conduect soil and moisture
. conservation o_peratlons on.lands under. its. 3ur1sd1cnon where the primary
benefits from such' operations accrue to. lands in private ownership or
‘to federally owned improvements which are under the jurisdiction of other
Tederal agencies. In addition, the Department of the Interior may per-
form soil and moisture conservation operations on linds not under the
jurigdiction of the Department, provided that the operations have as their
primary purpose the protection and benefit: of lands which are under the
Jurxsdlctlon of ‘the Department

Reorganization Plans -

Section 6 of Reorgamzatmn Plan No. 4 effectlve June 30,1940 (5 F.R.
2421 ; 54 Stat. 1234, 1235; note-following 5 U.S.C. §133t (1958)), trans-
ferred to the Department of the Interior the full power which was formerly
vested in the Department of Agricultire, pursuint’ to the Soil Conservation
and Domestic Allotment Act of: 1985 (49 Stat. 163, as amended; 16 U.S.C.
§8§ 590a-590e, - 590f, 590g, 590h, -590i, 590j—590q ' (1958)), with respect to
lands otherwise under the jurisdiction of the Department of the Interior.

- The . question .whether the:Department of the Interior may perform soil

' and moisture conservation operations pursuant to the Soil Gonservation
and Domestic Allotment Act of 1985 (49 Stai. 163, as amended; 16 U.S.C.
§§ 590a-590e, 590f, 590z, 590h, 590i, 590j-590¢ (1958)), on a particular
tract-of ‘land is answered by determining whether the Department has
administrative jurisdiction over the tract. If the tract is under the Depart-
ment’s administrative jurisdietion, ithe Department may perform: such soil
and moisture operations on the tract, even though the benefits of such opera-
-tions acerue in whole or in part to other lands not under the jurisdiction
of the Department. Accordingly, the Department may eonduct soil and
moisture conservation operations on lands under its jurisdiction where: the
primary benefits from such operations accrue to.lands in privat‘é ownership
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or to federally owned 1mprovements Whlch are’ under the Junsdwtlon of
other Federal agencies.” .

Selicitor’s Opinion M-36047 of August 28, 1950 (60 I.D. 436), will not
be follo_wed to the extontrthat it conflicts Wlth these. views.

M-36677 - . February 23, 1965
To: AssisTaNT SEGRETARY, Puerrc Lawp MANAGEMENT.

SueTecr: SorL  ANp MoisTurE CONSERVATION PROGRAM

This is in response to your memorandum of November 23, 1964 in
which you requested my opinion as to whether the Department of the
Interior may conduct soil and moisture conservation operations on
lands under its jurisdiction where the primary benefits from such
operations accrue to lands in private ownership or to federally owned
1mprovements Wthh are under the jurisdiction of other Federal ,
agencies.

Soil and m01sture conservation operatlons by the Federal Govern-
ment are authorized by the Soil Conservation and Domestic A]lotment
Act of 19351 Section 1 of the act ? provides that:

It is .recognized that the Wasrtage of soil and mmsture resources on farm,
grazing, and forest lands of the Nation, resulting from soil’ erosion, is a menace
to ‘the national welfare -and that it is declared to be the poliey :of Congress to
provide permanently for-the control and prevention.of soil erosion and thereby
to preserve natural resources, countrol ‘floods, prevent.impairment of reservoirs,
and maintain the navigability - of rivers and harbors, protect. public. health,
public lands and relieve unemployment, and the Secretary of Agriculture, from
now on, shall coordinate and -direct all activities with relation to soil-erosion and
in order to effectuate this-policy is authorized, from timeto time— .
] (1) To conduct surveys, mvestlgatmns and research relating to the charaeter
of soil erosion and the preventive measures needed, to piblish the results of any
such surveys, investigations, or research, to disseminate information  concern-
ing such methods;- and to .conduct demonstratlonal projects in areas subJect to
erosion by wind or water; :

(2) To carry out preventlve measures, 1nc1udmg, but. not limited to, engmeer-
ing operations, methods of culmvatlon, the growmg of vegetatlon, and changes
in use of land; :

(3) To cooperate or enter into -agreements with, -or ‘to furnish finandial or
other aid to, any agency, governmental or otherwise, or any person,.subject to
such conditions as he may deem necessary, for the purposes of this chapter; and

{4). To acquire lands; or rights or-interests therein, by purchase, gift, condem- -
nation, or - otherwise, whenever necessary. for the purposes of this chapter.

- Section 2 of the act3 prov1des that ‘such - operatlons may be
performed—— »
149 Stat, 163, as amended; 16 U.8.C. §§ 590a-590¢, 5904, 590g, 590k, 590i, 590j-590q . .
(1958). : :

216 U.8.C. § 590a (1958). .
316 U.S.C. §590b (1958).
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(a) On lands owned or controlled by the United States or any of its-agencies,
with. the cooperation of the. agency having jurisdiction thereof; and
(b) On any other 1ands upon obtaining proper consent or the necessary

rlghts or interests in such lands.

Section 8 of the act * pr0v1des that, as.a condition to the extension
of any benefits under the act to any lands not owned or controlled
by the United States or any of its agencies, the Secretary of Agri-
culture’ may, Insofar as he may deem necessary for the purposes{ of
the act, require—

(1) The enactment and [sic] reasonable safeguards for the enforcement of
State and local laws imposing suitable permanent restrictions on the use of
such lands and otherwise providing for the prevention of soil erosion;

(2) Agreements or-covenants as to the permanent use of such lands; and

(3)  Contributions in money, services, matemals, or othervvlse, to any operatlons
conferrmg such. benefits.

By section 4 of the act,® the Secretary of Agrloulture is authorized
to secure the cooperation of any governmental agency. Section 5
of the act ¢ directs the Secreta,ry of Agriculture to establish the Soil
Conservation Service to exercise the powers conferred on him by the
act )

Section 6 of Reorgamza,tlon Plan No. 4, effective June 30, 1940/
provides as follows:

Sec. 6. Certain _func?nons of the Soil Oonservdation Service transferred.—

The functions of the Soil Conservation Service.in the Departmenf of Agriculture
with respect to soil and moisture conservation operations conducted on any
lands under the jurisdiction of the Department of the Interior are transferred
to the Department of the Interior and shall be administered under the direction
and supervision of thé Secretary of the Interior through such agency or agencies
in the Department of the Interior-as the Secretary shall designate.
. The President’s letter of transmittal "é,oc’;ompa,nying the Reorgani-
zatlon Plan, explained to the Congress that the general purposes of
the changes effected by the plan were (1) to reduce expenditures,
(2) to increase efficiency, (3) to consolidate agencles according to
major purposes, (4) to reduce the number of agencies by consolidating
those having similar functions and by abohshmg such as may not
be necessary, and (5) to eliminate overlapping and duplication of
effort. With reference to sectlon 6. of the plan, the President stated
as: follows: ‘ .

Department of the Interior: I 'propos}e to transfer to the Department of the
Interior the activities ‘of the Soil Conservation Service relating to soil and
moisture conservation on lands under the jurisdiction of the Interior Department..

With respect to private lands, the soil-conservation work of the Federal Govern-
ment is primarily of a consultative character and can best be carried on by

£16 U.8.C. § 590¢ (1958).
516 U.8.C. § 5904 (1958).
416 U.8.C. § 590e (1958).
75 F.R. 2421, 54 Stat. 1234, 1235, note following 5 U.S.C., § 183t (1958).
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the Department of Agmculture through cooperatlon of the farmers throughout
the country. In the case of Federal lands, thxs work includes the actual appli-
cation by the Government of so11—e0nservat10n practices. and is an approprlate ‘
function of the agency admlmstermg the land .

Further on in the transmlttal letter, the: followm@ statement appea,rs

_ Economies: Functions' may be transferred or consohdated under this Re-
organization Act, but the abolition of functions is prohibited. . Congress alone
can eurta11 or abolish functions now provided by law L .

From the foregoing, it is clear that prior to the transfer of functions
by the Reorganizatlon Plan, the Secretary of Agriculture had full
power to perform soil and moisture conservation activities pursuant
to the Soil Conservation and Domestic Allotment. Act on any lands,
whether in private or Federal ownership, provided of course that the
requirements of the act were complied with.. Thus, ke could perform
soil and moisture conservation work on private lands not only for
the benefit of the lands whereon the work was actually performed,
but also for the benefit of federally owned lands or other privately
owned lands as well. Moreover, there is nothing in the statute which

“would prevent the Secretary of Agriculture from performing soil
and moisture operations on privately owned lands for the sole benefit
of federally owned or other privately owned lands. = Conversely, the
Secretary of Agriculture could perform soil and moisture conservation
activities on federally owned lands for the sole or partial beneﬁt of
privately owned lands or other federally owned lands.

The extent to which Reorganization Plan No. 4 transferred the
authority of the Secretary of Agriculture to the Secretary of the In-
terior has previously been considered by this Office on two occasions.

In Solicitor’'s Opinion M-30997, of October 25,1941 (57 I.D. 382),
in answer to the question as. to whether: Reorganlzatlon Plan No. 4
authorized the Secretary of the Interior to conduct soil and moisture
conservation activities on private lands, it was said that, so far as
the responsibility and the authority for performing soil and moisture
conservation activities in connection with lJands under the jurisdiction
of this Department are concerned, the Secretary of the Interior now
enjoys all the former powers of the Secretary of Agriculture. From
the language of the Reorganization Plan and the President’s trans-
mittal letter, the then Acting Solicitor reasoned that the transfer of -
authority thereunder must be viewed from the standpoint of a division
of responsibility for the protection of lands, based primarily on
jurisdiction over the lands to be protected, and that the resp0n51b111ty
for protection of lands under the ]uI'lSdlCthIl of this Department is
vested in this Department.. He pointed out that:

Such responsibility, if properly to be assumed, must carry. with it certain
necessary incidents of authority. A holding that you are authorized to perform
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soil and meoisture conservation work only on lands under your jurisdic‘pion and
solely. for the benefit of such lands would so limit you that it ' would be impossible,
in the vast majority of evas'es’, to accomplish. satisfactory results. On the other
hand, if you are to protect adequately the lands under your jurisdiction, you
* must have authority to do work on private lands if in any case it appears neces-
ary, and to do work for the benefit of lands under your jurisdiction irrespective
of the fact that some resultant benefit may flow to private lands.

‘When so cons1dered I'bave no dlﬁiculty in determining as a matter of law .

that you have certain authomty to perform soil and moisture conservatlon work
on private lands. * * *
T am:of the opinion, vtherefore that you are now vested with authority to deter-
mine the lands under your Jumsdletwn that are in need of soil. and moisture
conservation work, and to m1t1ate and carry on such work regardless of whether
the work is to be done on puvate or public lands.  In other words, your author-
ity is - lUimited to the performcmce of 8ol and moisture ‘conservation work on
lands under your jurisdiction, or which has as its primairy purpose the protection
and benefit of londs under your mmsdz'ctwn Onece it has been determined that
any such land is in need of soil and m01sture conservation work, you may pro-
ceed to carry out that work regaxdless of the fact that any or even.all of the
actual operatlons must be . performed on prlvate lands, and of the fact that
resultant benefits may flow'to private lands. [Itallc added.]

In Solicitor's Opzmon M—36‘04’7 (60 L.D. 436 (1950)), the then.
Solicitor was asked whether this Department may properly perform
soil conserva,tlon work on. lands under its jurisdiction if the sole or
chief benefit from such work will accrue to privately owned lands
contiguous. to, or s1tuated in the same watershed W1th, the lands on
which the work is done. Te rephed ’ :

Although a 11teral readmg of [sectlon 6 of Reorganlzatlon Plan No. 4] mlght
lead to the conclusion that .all s6il and moisture conservation activities on lands
under ‘the jurisdiction of this Department including operations for the benefit
of privately owned lands nearby of in the same watershed, are to be performed
by dgencies of this Department, I am of the opinion that it was the purpose of
section 6 of the plan to transfer to this Department only those functions which
relate to the protection of :lands ‘under the jurisdiction of this Department.
Section 6, it seems to me, was designed to divide the authority for performing
soil and moisture conservatlon activities between the two Departments on the
“following basis: Operations’ l_ookmg toward the protection of all lands other
than those under the jurisdiction of this Department are to be performed by the
Department:of Agriculture, while operations for the protection of lands under
the jurisdiction of this Department are to be performed by the Department of
the Interior: This is borne out by the Presldent’s message in submitting the
plan to Congress

-The same prineciples which led the Actmg Solicitor in 1941 to conclude that
this Department has authority to conduet soil and meisture ° conservation
activities on privately owned lands (with the. consent of the owners) only in
those smuatlons where the primary purpose of the operations is to protect lands
under the jurisdiction of this Department lead me to conclude that this Depart-
ment could not properly conduct soil and moisture conservation acivities on
--lands under its ]urlSdlCthIl if the prlmary purpose of ‘such operations were to
beneﬁt privately owned lands.
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I do not mean to imply that soil and moisture conservation- activities con-
ducted by this Department must be solely for the benefit of lands under the
jurisdiction of this Department and that such activities cannot be carried on by
the Department if it appears that any benefits, however slight, will flow to pri-
vately owned lands.. However, the chief objective of any soil and moisture con-
servation activities conducted by this Department on lands under its jurisdiction
must be the protection of the Department’s lands. The test, therefore, is not the
qguantum of benefits that may flow to privately owned lands but the purpose
for which the activities are conducted.® .

As a consequence of this reasomng, the Solicitor then Went on to
conclude that this Department does not have authomty to: conduct
soil and moisture conservation activities on lands under its jurisdiction
for the purpose of protecting. federally constructed reservoirs, irri-,

" gation works, and other related improvements which are under the

jurisdiction of Federal agencies other than this Department. He

further concluded that if the conservation of privately owned lands

requires the performance of soil conservation work on Government-
-owned lands, the Soil Conservation Service is the proper agency to
+ perform such work.

In the first of these two opinions, it was held, and I thlnk correctly,- :
that the Department of the Interior may (1) perform any and all soil
and - moisture  activities: on. lands: under. the :jurisdiction of the
" Department of the Interior and (2) perform soil and moisture con-
‘servation activities on lands not under the jurisdiction of the Depart-

ment, provided that the activities on these other lands have as their
- primary purpose the protection ‘and benefit of lands which are under
_ the Department’s jurisdiction. The Department’s powers in the first
category are expressly conferred upon it by the Reorganization Plan,
while the powers in the second category are implied powers which are

~. necessary and proper for the performance of the powers expressly con-

ferred. - It is axiomatic that functions performed under such implied
powers must have as their primary purpose the furtherance of the
- powers expressly granted. Accordingly, it was the conclusion of the
Solicitor that the functions performed under the powers implicitly -
conferred by the plan must have as their primary purpose the pro-
tection and benefit of lands under the Department’s jurisdiction.
But, with regard to the powers expressly conferred by the plan, there
1s no necessity to apply the “necessary and proper” test. All that is
- required: is to determine the meaning of the statute from its-express
terms or, if ambiguities obtain, from its legislative history.
In the second opinion, the eorrect reasoning ‘of the first opinion was
improperly applied. The question under consideration in the second
560 1.D. 438, Footnote omitted, ' ‘
766-138—65——4 . .
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opinion was not the extent of the Departient’s implied powers under
the Reorganization Plan, but the extent of the express powers granted
to the Department by the plan. ~Accordingly, the reasoning of the
first opinion cannot validly be relied on as ground for the conclusion
that the Department cannot engage in soil and moisture conservation
activities unless such activities are for the primary benefit of lands
under the jurisdiction of this Department. Such conclusion can only
be reached if the language of the Reorganization Plan itself requires
it, or, if the plan is ambiguous, the legislative history of the plan (the
transmittal letter) clearly leads to that conclusion. There is no lan-
guage in either the plan or the transmlttal letter which requlres such
a conclusion to be reached. =

As wag previously stated, the Department of Agriculture, prior to

the transfer of functions by the Reorganization Plan, had full power = ‘

to perform soil and moisture conservation activities on lands other-

wise under the jurisdiction of the Department of the Interior. - This

power included the power of constructing works on such lands for the

benefit of other lands. = Section 6 of the Reorganization Plan explicitly

transfers this power tothe Secretary of the Interior.

* The functions of the Soil Conservation Service * * * with respect to soil and

- moigture conservation operations on any lands under the jurisdiction.of the

Department of the Interior are transferred to the Department of the

Interior * * %, )

Since the power of the Department of Agriculture is transferred to
this Department and there are no limitations or reservations on that
power in the Reorganization Plan, this Department now has exactly
the same power as that previously enjoyed by the Agriculture Depart-
ment, including the power to construct works on lands under this
Department’s jurisdiction for the full or partial benefit of other lands
not under the jurisdiction of this Department. To interpret the plan
as conferring lesser powers to this Department would be, in effect, to.
curtail or abolish functions authorized by statute, and, as is noted in the
transmittal letter, such an interpretation is improper. = -

Inasmuch as the Soil Conservation and Domestic Allotment Act
granted plenary power to the Department of Agriculture, and the
Reorganization Plan transferred that power to this Department with
regard to soil and moisture conservation operations on lands under the
jurisdiction of this Department, I cannot subscribe to the view that
anything less than the full power which was formerly vested in the
Department of Agriculture was transferred to this Department with
regard to operations on lands under this Department’s jurisdiction.

The express language of the Reorganization Plan, reiterated in the
transmittal letter, speaks of soil and moisture operations on any lands
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under the jurisdiction of this Depa,rtment; it does not say “relating to”
lands under the jurisdiction of this Department. The question
whether the Department of the Interior may perform soil and moisture
conservation operations pursuant to the Soil Conservation and Do-
. mestic Allotment Act of 1935 (49 Stat. 163, as amended; 16 U.S.C.
§§ 590a~590e, 5901, 590g, 590h, 5901, 590],-590q (1958) ), on a particular
tract-of land is answered by determining whether the Department has
. administrative jurisdiction over the tract. If the tract is under the
Department’s administrative jurisdiction, the Department may per-
form such soil and moisture operations on the tract, even though the
benefits of 'such operations accrue in whole or in part to other lands
not underthe ]lll"lSlethIl of the Department. .

I am of the opinion, therefore, that the Department of the Interior
may conduct soil and moisture conservation operations on any lands
under its jurisdiction for the benefit of the lands whereon the operations
are performed or for the benefit of any other lands whether or not they
are under the Department’s jurisdiction. Put differently, the Depart—
ment may conduct soil and moisture activities on lands under its juris-
diction even though quantitatively the benefits from such operations
accrue in whole or in part to privately owned lands or to other Federal
lands not under this Department’s jurisdiction.® Solicitor’s Opinion
M-36047 of August 28, 1950 (60 LD. 436), Wﬂl not be followed to the
extent that it conflicts mth these views. ’

In addition, the Department may perform soil and mmsture conser-
vation operations on lands which are not under the. Department’s
jurisdiction, provided that such operations have as their primary pur-
pose the protection and benefit of lands under the Department’s juris- -

’ dlctmn ' :

. In response to your guestion, therefore, the Department may conduct
soil and moisture conservation operations on lands under its jurisdic-
tion where the primary benefits from such operations accrue to-lands
in private ownership or to federally owned improvements which are
under the jurisdiction of other Federal agencles '

FRANK J. Barry,
Solicitor.

21In situations where soil and moisture activities are to be conducted on lands which are
within the jurisdiction of this Department and such activities will behnefit other lands
not within such jurisdiction, it is necessary, of course, to obtain the prior consent of the
private landowner or the agency having jurigdiction. thereof before commencing such
activities,
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ALTON MORRELL AND SONS

A-29569 v
A-30094 - Décided Hebruary 24,1965 -

Grazing Permits and Licenses: Generally
Nothing in the Taylor Grazing Act or the Federal Range Code requires that
one who leases land not qualified- as base property must be accorded
recognition on the Federal range because of his control of that nonqualifying
land.

Grazing Permits and Licenses: Exchange of Use

Exchange-of-use is a method which permits livestock operators having owner-
ship or control of non-Federal. land:interspersed and normally grazed in
conjunction with the surrounding Federal range to agree with 'the grazing
officials -that he may graze on -the surrounding land to an extent not to

~ exceed the grazing capacity of his land in consideration of his granting
to the Bureau of Land Management the management and control of his land
_for grazing purposes. . '

Grazing Permits and Licenses: Exchange of Use

Oonsummatwn of an exchange  of usé proposed by a livestock operator is
(hscretlonary on the part of the grazing officials; Such an exchange may not
bé “consummated “unless ' it accords with the punmples of good range

management

' Grazmg Permits and Licenses: Exchange of Use

The rejection of an apphcatmn for ‘exchange of use based on nonquahfymo
land dees not deny the applicant any nghts to Whmh he-is entitled under
the Taylor Grazing Act. ’ .

Grazing Permlts and -Licenses: Trespass-Grazmg Permlts and LlcenseS'

Cancellation and Reductions ' : . ‘

In cases of Wllful trespasses on the Federal range a reductlon or suspenswn

of grazing privileges may be imposed -on the offender in. addition to the
assessment of monetary damages.

Grazing Permits and" Lmenses Trespass-—-Grazmg Permits .and Llcenses.
Generally ,
A penalty for wilful’ trespass of a suspeusion of grazing pr1v11eges for five
Cyedrs will be reduced ito a reduction of privileges by 40 percent for five
years where. the c1rcu.mstances do not appear to warrant 1mp031twn of the
more stringent penalty. ;
APPEALS FROM THE BUREAU OF LAND MANAGEMENT
Alton. Morrell and Sons,' hereinafter referred to as Morrell, have
appealed - to the Secretary of the Interior from two decisions of the
Bureau of Land Management relating to their use of the Federal
range in Utah Grazing D1str1ct No. 7 under the Taylor Grazing Act,
- 48 Stat 1269 (19384), as amended, 48 U.S.C. § 815 et seg. (1958), and
~ the regulations of this Department govermng the use of the Federal
range.
Two distinct questions are presented by these appeals.‘ first, the
propriety of denying an exchange-of-use to Morrell, and, second, the

1¥Frank J. Hatt nvas recognized as an intervenor in A-29569.
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Vpenalty to be 1mposed upon Morrell for trespasses Theése questions

were initially considered by different hearing examiners who presided

at hearings on the various appeals of Morrell from decisions of the

district manager of the grazing district and were considered separately |
by the Bureau. However, in his present appeals Morrell contends that

the trespasses, which he admits, grew out of what he characterizes as

the unlawful and unauthorized action of the district manager in refus-

ing to grant, him an exchange-of-use and that this factor must be taken

_into consideration in determining whether a pena,lty is to be assessed

against him for the trespasses.

To bring both matters to an ultimate conclusmn,2 the two appeals

~will be cons1dered together in this decision.

To put the matter in proper prospectlve ‘and without attemptmg

_to summarize the evidence introduced at the three hearings, only
ultimate facts necessary for a decision in this matter will be related.

Morrell has been a user of the Federal range within Utah Grazing
Distriet No. 7 for many-years. In 1959, when he applied for the ex-
change of-use, he had a Class 1 grazing hcense which entitled him to
graze 699 cattle within Unit No. 15 of the district from October 15,
1958, to May 15, 1959. This prlvﬂege was based on land owned by
him in VVyommg Morrell, also, in 1959, had under lease from the -
State of Utah' some 27, OOO acres of school lands _which are

“intermingled with the Federa] range.

On March 6, 1959, Morrell filed the exchange-of- -use apphcatlon
involved here. He stated that he had the school sections under lease
and. that the scheol sections were accessﬂole and, su1ta,ble for grazmg
during the same periods as the Federal range. He agreed, in the
event the applications were allowed, that the Secretary of the Interior
might exercise the same grazing regulations and control over the

- offered school sections as over the Federal range. He stated that he
understood that the grazing use allowed could not exceed the grazing
capacity of the offered land. He agreed to abide by the rules and
regulations of the Secretary and to confine his livestock to the number,
class, period or perlods of time and areas of use, if authorized. In
exchange for the grazing regulatlon and control of the school sections,
Morrell applied to graze 400 head of -cattle from May 15, 1959, to
October 15, 1959 on interm