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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1965, to December al, 1965. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.

The Honorable Stewart L. Udall served as Secretary of the Interior
during the period covered by this volume; Mr. John A. Carver served
as Under Secretary; Messrs. Harry R. Anderson, Frank P. Briggs,
Stanley A. Cain, Kenneth Holun, John M. Kelly, and J. Cordell
Moore served as Assistant Secretaries of the Interior; Mr. Otis D.
Beasley served as Assistant Secretary for Administration; Mr. Frank
J. Barry served as Solicitor of the Department of the Interior and Mr.
Edward Weinberg as Deputy Solicitor.

This volume will be cited within the Department of the Interior as
"72 I.D."

Secretary of the Interior
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ERRATA
Page 3-Table 3d column, omission of the letter I in the word actual.
Page 230-Paragraph 5, Line 2-the word correction, should read connection.
Page 314-Footnote 1-See page 23 et seq; infra, should read page 323.

V Page 317-Paragraph 4-Rule 7 (5 L.D. at 548), should read' (51 L.D. at 548).
Page 323-Footnote 14-See discussion on Page 20, supra, should read Page,

322.
Page 440-Appeal of Sunset Construction, Inc., IBCA-494-9-64, should read

IBCA-454-9-64.
Page 447-Footnote 22, 70 I.D. 242, 63 BCA, should read 1963 BOA.
Page 55-Topical Index Heading "Grazing Permits and Licenses: Gener-

ally," Paragraph4--Line 2 should read quires that one who leases land * *

IV
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF
DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged according
to the last name of the first party named in the Department's decision,
all the departmental decisions published in the Interior Decisions,
beginning with volume 61, judicial review of which was sought by
one of the parties concerned. The name of the action is listed as it
appears on the court docket in each court. Where the decision of the
court has been published, the citation is given; if not, the docket num-
ber and date of final action taken by the court is set out. If the court
issued an opinion in a nonreported case, that fact is indicated; other-
wise no opinion was written.. Unless otherwise indicated, all suits
were commenced in the United States District Court for the District of
Columbia and, if appealed, were appealed to the United States Court
of Appeals for the District of Columbia Circuit. Finally, if judicial
review resulted in a further departmental decision, the departmental
decision is cited. Actions shown are those taken prior to the end of
the year covered by this volume.

Adler Construction Co., 67 I.D. 21 (1960) (Reconsideration) 
Adler Construction Co. v. United States, Cong. 10-60. Suit pending.

Allied Contractors, Inc., 68 I.D. 145 (1961)
Allied Contractors, Inc. v. United States, Court of Claims No. 163-63.

Suit pending.

Mace Barash, The Texas Company, 63 I.D. 51 (1956)
Maw Barash v. Douglas McKay, -Civil Action No. 939-56. Judgment for

defendant, June 13, 1957; reversed and remanded, 256 F. 2d 714 (1958);
judgment for plaintiff, December 18,1958, U.S. District Court D.C., 66 I.D. 11
(1959). No petition.

Barnard-Curtiss Co., 64 I.D. 312 (1957), 65 I.D. 49 (1958)
Barnard-Curtiss Co. v. United States, Court of Claims No. 491-59. Judg-

ment for plaintiff, 301 F. 2d 909 (1962).

E'ugenia Bate, 69 I.D. 230 (1962)
Katherine S.. Foster & Brook H. Duncan, II v. Stewart L. Udall, Civil

Action No. 5258, United States District Court for the District of New
Mexico. Reversed 335 F. 2d 828 (10th Cir. 1964). No petition.

,Sam Betrgesen, 62 I.D. 295
Reconsideration denied, IBCA-11 (December 19, 1955)

Sam Bergesen v. United States, Civil Action No. 2014, in the United States
District Court for the Western Division of Washington. Complaint dis-
missed, March 11, 1958. No appeal.

*XV'II
209-494-6-SO 2



XVIII CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

BLM-A-045569,70 I.D. 231 (1963)
New York State Natural Gas Corp. v. Stewart L. Udall, Civil Action No.

2109-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall et at., Civil Action

No. 2109-63. Judgment for defendant, September 20, 1965. Appeal filed
November 16, 1965.

Melvin A. Brown, 69I.D. 131 (1962)
Melvin A. Brown v. Stewart L. Udall, Civil Action No. 3352-62. Judgment

for defendant, September 17, 1963. Judgment reversed, 335 F. 2d 706 (1964).
No petition.

Caifornia Comipany, The 66 I.D. 54 (1959)
The California Company v. Stewart L. Udall, Civil Action No. 980-59.

Judgment for defendant, October 24, 1960 (opinion). Affirmed, 296 F. 2d
384 (1961).

Carson Construction Co., 62 I.D. 422 (1955)
Carson Construction Co. v. United States, Court of Claims No. 487-59.

Judgment for plaintiff, December 14,1961. No appeal.

Mrs. Hannah Cohen, 70 I.D.188 (1963)
Hannah and Abram Cohen v. United States, Civil Action No. 3158, United

States District Court for the District of Rhode'Island. Compromised.

BarneyP.Colson, 70I.D.409 (1963)
* Barney R. Colson et al., v. Stewart L. Udal, Civil Action No. 63-26-Civ.-

Oc, United States District Court for the -Middle District of Florida. 'Suit'
pending..

Coliubian Carbon Conpany, Herwin E. Liss, 63 I.D. 166 (1956)
Merwin E. Liss v. Fred A. Seaton, Civil Action No. 3233-56. Judgment for

defendant, January 9, 1958. Appeal dismissed for w'ant of prosecution, Sep-
tember 18, 1958, D.C. Cir. No. 14, 647.

Autrice C. Copeland, 69 I.D. 1 (February 27, 1962)
Autrice Copeland Freeman v. Stewart L. Udall, Ci-vil Action No. 1578

Tucson, in the United States District Court for the District of Arizona.
Judgment for defendant, September 3, 1963 (opinion).- Affirmed, 336 F. 2d
706 (1964). No petition.

John C. deArmas, Jr.,P. A.HMcKIenna,63 I.D. 82 (1956)
Patrick A. McKenna v. Clarence A. Davis, Civil Action No. 2125-56. Judg-

* ment for defendant, June 20, 1957; affired, 259F. 2d' 780 (1958) cert.
den., 358 U.S. 835 (1958) .

The Dredge Corporation, 64 I.D. 368 (1957), 65 I.D. 336 (1958)
The Dredge Corporation v. J. Russell Penny,' Civil Action No. 475, in the

United States District Court for the District 'of Nevada. Judgment for de-
fendant, September 9, 1964. Appeal filed 9th Cir., November 25, 1964.

John J. Farrelly et al., 62 I.D. 1 (1955)
John J. Farrelly and The Fifty-One Oil Co. v. Douglas McKay, Civil

Action No. 3037-55. Judgment for plaintiff, October 11,'1955.' No appeal.
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Franco Western Oil Company et al., 65 I.D. 316,427 (1958)
Raymond .J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59. Judg-

ment for plaintiff, August 2, 1960 (opinion) . No appeal taken.
See Safarik v. dall, 304 F. 2d 944 (1962). Cert. den., 71 U.S. 901.

Gabbs Exploration Co., 67 I.D. 160 (1960)
Gabbs Eaoploration Company v. Stewart L. Udall, Civil Action No. 219-61.

Judgment for defendant, December 1, 1961. Affirmed, 315 F. 2d 37 (1963),
cert. den., 375 U.S. 822 (1963).

Stanley Garthofner, Dwvall Brothers, 67 I.D. 4 (1960)
Stanley Garthofner v. Stewart L. Udall, Civil Action No. 4194-60. Judg-

ment for plaintiff, November 27, 1961. No appeal.

General Excavating Co., 67 I.D. 344 (1960)
General Excavating. Co. v. United States, Court of Claims No. 170-62.

Dismissed with prejudice December 16, 1963.

Nelson A. Gerttula. 64 I.D. 225 (1957)
Nelson A. Gerttula v. Stewart L. Udall, Civil Action No. 685-60. Judg-

ment for defendant, June 20, 1961; motion for rehearing denied, August 3
1961. Affirmed, 309 F. 2d 653 (1962). No petition.

Charles B. Gonsales et al., Western Oil Fields, Inc., et al., 69 .D. -236
(1962)

. Pan Anterican Petroleum Corp.. Charles B. Gonsales v. Stewart L.
Udall, Civil Action No. 5246, United States District Court for't&6 District
of New Mexico. Judgment for defendant, May 13, 1964. Affirmed, 352 F.
2d 32 (1965).

Gu2lf Oil Corporation, 69 I.D. 30 (1962)
Southwestern Petroleum Corp. v. Stewart'L. Udall, Civil Action No. 2209-

.62. Judgment. for -defendant, October 19, 1962. Afflrmed, 325 F. 2d 633.
-1(1963). Nopetition.-

Chthrie Electrical Construction, 62 I.l. 280 (1955):; IBCA-22
-1Supp.) (March 30, 1956)

Gluthrie Electrical Construction Co. v. United. States, Court of' Claims
No. 129-58. Stipulation of settlement filed September. 11, 1958. Compro-
mise offer accepted and case elosed October 10, 1958.

L. N. lagood et al:., 65 I.D. 405 (1958)
E Edwin:Still.-et al. v. United States, Civil, Action No. 7897, United States

i District Court for the District of Colorado. Compromise accepted..

Raymond J. Hansen et al., 67 I.D. 362 (1960)
Raymond J. Hansen et al. v. Stewart L. Udall, Civil Action No. 3902-60.-

- Judgment) for. defendant, June 23, 1961I. Affirmed, 304 F. 2d- 944 '(1962),
cert. den:, 31 U;S. 901.

Robert Schulein v. Stevart I,. Udall, Civil Action No. 4131-60. Judgment
for defendant, June 23, 1961. Affirmed, 304 F. 2d 944 (1962). No petition.

Duncan Miller v. Stewart L,. Udall, Civil Action No. 3470-60. Judgment
for defendant, June 23, 1961. Affirmed, 304 F. 2d 944 (1962). No petition.
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Kenneth Holt, an individual, etc., 68 I.D. 148 (1961)
Kenneth Holt, etc., v. United States, Court of Claims No. 169-62. Stipu-

lated judgment, July 2, 1965.

Hope Natural Gas Company, 70 I.D. 228 (1963)
Hope Natural Gas Co. v. Stewart L. Udall, Civil Action No. 2132-63.
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil Action No.

2109-63. Judgment for defendant, September 20, 1965. Appeal filed, No-
vember 16, 1965.

Boyd L. Hulse v. William H. Griggs, 67 I.D. 212 (1960)
William H. Griggs v. Michael T. Solan, Civil Action No. 3741, in the United

States District Court for the District of Idaho. Stipulation for dismissal
filed May 15, 1962.

Idaho Desert Land Entries-Indian Hill Group, 72 I.D. 156 (1965)
Wallace Reed et al. v. U.S. Department of the Interior et al., Civil Action

No. 1-65-86, United States District Court for the District of Idaho, Southern
Division. Suit pending.

Interpretation of the Submcerged Lands Act, 71 I.D. 20 (1964)
Floyd A. Wallis v. Stewart L. Udall, Civil Action No. 3089-63. Suit

pending.

J. A. Terteling & Sons, Inc., 64 I.D. 466 (1957)
J. A. Terteling d Sons, Inc. v. United States, Court of Claims No. 114-59.

Suit pending.

J. D. Armstrong Co., Inc., 63 I.D. 289 (1956)
J. D. Armstrong, Inc. v. United States, Court of Claims No. :490-56

Plaintiff's motion to dismiss petition allowed, June 26, 1959.

Max L. Krueger, TVaughan B. Connelly, 65 I.D. 185 (1958)
Max L. Krueger v. Fred A. Seaton, Civil Action No. 3106-58. Complaint

dismissed by plaintiff, June 22, 1959.

W. DaltonLaRue, Sr., 69 I.D. 120 (1962)
W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil Action No. 2784-62.

Judgment for defendant, March-6, 1963. Affirmed, 324 P. 2d 428 (1963),
cert. den., 376 U.S. 907 (1964).

Charles Lewellen, 70 I.D. 475 (1963)
Bernard E.; Darling v. Stewart L. Udall, Civil Action No. 474-64. Judg-

ment for defendant, October 5, 1964. Appeal voluntarily dismissed, March
26, 1965.

M'ilton H5. Lichtenwalner et al., 69 I.D. 71 (1962)
Kenneth McGahan v. Stewart L. Udall, Civil Action No. A-21-63, United

States District Court for the District of Alaska. Dismissed on merits,
April 24, 1964. Stipulated dismissal of appeal with prejudices October 5,
1964.



CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW XXI

A.7 . Mcfinnon, 62.T.D. 164 (1955)
A. J. McKinnon v. United States, Civil Action No. 9833, United States Dis-

trict Court for the District of Oregon. Judgment for plaintiff, December 12,
1959 (opinion) ; reversed, 289 F. 2d 908 (9th Cir. 1961).

Wade McA eil et al., 64 I.D. 423 (1957)
Wade McNeil v. Fred A. Seaton, Civil Action No. '648-58. Judgment for

defendant, June 5, 1959 (opinion); reversed, 281 F. 2 931 (1960). No
opinion.

Wade McNeil v., Albert K. Leonard et al., Civil Action No. 2226, United
Sfates District Court for the District of Montana. Dismissed, November 24,
1961 (opinion). Order, April 16, 1962.

Wade McNeil v. Stewart L. Udall, Civil Action No. 678-62. Judgment for
defendant, December 13, 1963 (opinion). Affirmed, 340 F. 2d 801 (1964).
Cert. den., 381 U.S. 904 (1965).

Salvatore Megna, Guardian, Philip T.: Garigan, 65 I.D. 33 (1958)
Salvatore Megna, Guardian etc. v. Fred A. Seaton; Civil Action No. 468-58.

Judgment for plaintiff, November 16, 1959; motion for reconsideration
denied, December 2, 1959. No appeal.

Philip T. Garigan v. Stewart L. Udall, Civil Action No. 1577 Tue., in the
United States District Court for the District of Arizona. Action suspended
pending issuance of Dir's. Dec.

Duncan Miller, Samuel W.cIlntosh, 71 I.D. 121 (1964)
Samuel W. McIntosh v. Stewart L. Udall, Civil Action No. 1522-64.

Judgment for defendant, June 29, 1965. No appeal.

Duncan Miller, 70 I.D. 1 (1963)
D noan Miller v. Stewart I. Udall, Civil Action No. 931-63. Suit pending.

Duncan Mliller, Louiee Cuccia, 66 I.D. 388 (1959)
Louise Cuccia and Shell Oil Covzpany v. Stewart L. Udall, Civil Action

No. 562-60. Judgment for defendant, June 27, 1961; no appeal taken.

Dican Miller, A-28008 (August 10, 1959), A-28093 et al. (October
30, 1959), A-28133 (December 22, 1959), A-28378 (August 5, 1960),
.A-28258 et al.. (February 10, 1960).

Henry S. Morgan et al., 65 I.D. 369 (1958)
Henry S. Morgan v. Stewart L. Udall, Civil Aetion No. 3248-59. Judg-

ment for defendant, February 20, 1961 (opinion). Affirmed, 306 F. 2 799
(1962) ; cert den., 371 U.S. 941. (1962).

Morrion-Knudsen, Inc., 64 I.D. 185 (1957)
Morrison-Knudsen Co., Inc. v. United States, Court of Claims No. 239-61.

Remanded to Trial Commissioner, May 14, 1965.

Richard L. Oelschlaeger, 67 I.D. 237 (1960)
Richard L. Oelschlaeger v. Stewart, L. Udall, Civil Adtion No. 4181-60.

Dismissed, November 15, 1963. Case reinstated, February 19, 1964.
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Oil and Gas Leasing on Lands Withdrawn by Exeoutive Orders for
IndianPurposes inAlaska,70I.D.166 (1963)

Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. 760-63, United
States District Court for the District of Alaska at Anchorage. Withdrawn,
April 18, 1963.

Superior Oil Co. v. Robert L. Bennett, Civil Action No. A-17-63, United
States District Court for the District of Alaska at Anchorage. Dismissed,
April 23, 1963.

Native Village of Tyonek v. Robert L. Bennett, Civil Action No. A-15-63,
United States District Court for the District of Alaska at Anchorage. Dis-
missed, October 11, 1963.

Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. A-20-63, United
States District Court for the District of Alaska at Anchorage. Dismissed,
October 29, 1963 (Oral opinion). Affirmed, 332 P. 2d 62 (1964). No.
petition.

George L. Gtucker v. Stewart L. Udall, Civil Action No. A-39-63, United
States District Court for the District of Alaska at Anchorage. Dismissed
without prejudice,March 2, 1964. No appeal.

Paul Jarvis, Inc., 64 I.D. 285 (1957)
Paul Jarvis, Inc. . United States, Court of Claims No. 40-58. Stipulated

judgment for plaintiff, December 19, 1958.

Harold Ladd Pierce, 69 I.D. 14 (1962)
Duncan Miller v. Stewart L. Udall, Civil Action No. 1351-62. Judgment

for defendant, August 2,'1962. Affirmed, 317 F. 2d 573 (1963). No petition.

Port Blakzely Mill Company, 71 I.D. 217 (1964)
Port Blakely Mill, Company V. United States, Civil Action No. 6205, in the

United States District Court for the Western District for Washington. Suit
pending.

Rich~feld Oil Corporation, 62 I.D. 269 (1955)
Richfield Oil Corporation v. Fred A. Seaton, Civil Action No. 3820-55.

Dismissed without prejudice,March 6,1958.: No'appeal.

Hugh S. Ritter, Thonas M. Bunn, 72 I.D. 111 (1965)
Thomas M. Bunn v. Stewart L. Udall, Civil Action No. 2615-65. Suit

pending.

San Carlos Mineral Strip, 69 I.D. 195 (1962)
James Houston Bowman v. Stewart L. Udall, Civil Action No. 105-63.

Judgment for defendant, June 16,1965. Appeal taken, July 16, 1965.

Seal and Company, 68 I.D. 94 (1961)
Seal and Company, Inc. v. United States, Court of Claims No. 27462.

Judgment for plaintiff, January 31, 1964. No appeal.

SouthwesternPetrolewr Corporation et al., 71 I.D. 206 (1964)
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. 5773,

in the District Court for the District of New Mexico. Judgment for defend-
ant, March 8, 1965. Appeal filed May 3, 1965.

Standard Oil Company of Texas, 71 I.D. 257 (1964)
California Oil Company v. Secretary of the Interior, Civil Action No. 5729,
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United States District Court for the District of New Mexico. Judgment for
plaintiff, January 21, 1965. No appeal.

James K. Tallman, 68 I.D. 256 (1961)
James K. Tallman et al. v. Stewart D. Udall, Civil Action No. 1852-62.

Judgment for defendant, November 1, 1962 (opinion). Reversed, 324 F. 2d
411 (1963). Petition for rehearing denied, October 16, 1963. Cert. granted,
376 U.S. 961 (1964). Dist. Ct. Affirmed, 380 U.S. 1 (1965). Rehearing
denied, 380 U.S. 989 (1965).

Texgas Consruction Co., 64 I.D. 97 (1957)
Reconsideration denied, IBCA-73 (June 18, 1957)

Texas Construction Co. v. United States, Court of Claims No. 224-58.
Stipulated judgment for plaintiff, December 14, 1961.

Estate of John Thomas, Deceased Cayuse Allottee No. 223 and Estate
of Joseph Thomas, Deceased UmatiZa Allottee No. 877, 64 I.D. 401
(1957)

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil Action No.
859-581. On September 18, 1958, the court entered an order granting de-
fendant's motion for judgment on the pleadings or for summary judgment.
The plaintiffs appealed and on July 9, 1959, the decision of the District Court
was affirmed, and on October 5, 1959, petition for rehearing en bane was
denied, 270 F. 2d 319. A petition for a writ of certiorari was filed January
28, 1960, in the Supreme Court. Petition denied, 364 U.S. 814 (1960),
rehearing denied, 364 U.S. 906 (1960).

Thor-WesteliffeDeveZopment, Inc.,701I.D.134(1963)
Thor-Westcliffe Development, Inc., v. Stewart L. Udall, Civil Action No.

5343, United States District Court for the District of New Mexico. Dis-
missed with prejudice June 25, 1963.

See also:
Thor-Westeliffe Development, Inc., v. Stewart L. Udall et al., Civil Action

No. 2406-61. Judgment for defendant, March 22, 1962. Affirmed, 314 F. 2d
257, cert. den. 373 U.S. 951.-

Union Oil Company of Calfornia et a., 71 I.D. 169 (1964), 72 I.D.
313 (1965)

Penelope Chase Brown et al. v. Stewart L. Udall, Civil Action No. 9202,
United States District Court for the District of Colorado. Suit Pending.

Equity Oil Co. v. Stewart L. Udall, Civil Action No. 9462, United States
District Court for the District of Colorado. Suit Pending.

Gabbs Eaploration Co. v. Stewart L. Udall, Civil Action No. 9464, United
States District Court for the District of Colorado. Suit pending.

Harlan H. Hugg et al. v. Stewart L. Udall, Civil Action No. 9252, United
States District Court for the District of Colorado. Suit pending.

Barnette T. Napier et al. v. Secretary of the Interior, Civil Action No.
8691, United States District Court for the District of Colorado. Suit
'pending.

John W. Savage v. Stewart L. Udall, Civil Action No. 9458, United States
District Court for the District of Colorado. Suit pending.
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The Oil Shale Corporation et al. v. Secretary of the Interior, Civil Action
No. 8680, United States District Court for the District of Colorado. Suit
pending.

The Oil Shale Corporation et al. v. Secretary of the Interior, Civil Action
No. 9465, United States IDistrict Court for the District of Colorado. Suit
pending.

Joseph B. Umpleby et al. v. Stewart L. Udall, Civil Action No. 8685, United
States District Court for the District of Colorado. Suit pending.

Union Oil Company of California, A Corp. v. Stewart L. Udall, Civil Action
No. 9461, United States District Court for the District of Colorado. Suit
pending.

Union Oil Company of California, 71 ID. 287 (1964), 72 ID. 313
(1965) i7 

Union Oil Company of California v. Stewart L. Udall, Civil Action No.
2595-64. Judgment for defendant, December 27, 1965.

Union Oil Company of California, Ramon P. Colvert, 65 I.D. 245
(1958)

* Union Oil Company of California V. Stewart: L. Udall, Civil Action No.
3042-58. Judgment for defendant, May 2, 1960 (opinion). Affirmed, 289

* F. 2d 790 (1961). No petition.

Union Pacifl Railroad Company, 72 I.D. 76 (February 16, 1965)
The State of Wyoming and Gulf Oil Corp. v. Stewart I2. Udall, etc., Civil

Action No. 4913, United States District Court for the District of Wyoming.
Suit pending.

United States v. Alonzo A. Adams- et al., 64 I.D. 221 (1957)
Alonzo A. Adams et al. v. Paul B. Witmer et al., United States District

Court for the Southern District of California, Civil Action No. 1222-57-Y.
Complaint dismissed, November 27, 1957 (opinion); reversed and remanded,
271 F. 2d 29, (9th Cir. 1958) ; on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (1959).

United States v. Alonzo A. Adams, United. States District Court for the
Southern District of California, Civil Action No. 187-60-WM. Judgment for
plaintiff, January 29, 1962 (opinion). Judgment modified, 318 F. 2d 861
(1963). No petition.

United Stat& v. Axvis F. Denison et al., 71 I.D. 144 (1964)
Marie W. Denison, individually and as eeatrim of the Estate of Alvis F.

Denison, deceased v. Stewart L. Udall, Civil Action No. 963, United States
District Court for the District of Arizona, Remanded, 248 F. Supp. 942 (9th
Cir. 1965).

United States v. Charles H. Henrilkson et al., 70 I.D. 212 (1963)
Charles H. Henrilson et al. v. Stewart L. Udall et ai., Civil Action No.

41749, United States District Court for the.Northern District of California,
Southern Division. Judgment for defendant, May 28, 1964. Affirmed, 350
F. 2d 949 (1965), Petition for rehearing denied October 28, 1965.
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United States v. Everett Foster et al., 65 I.D. 1 (1958)
Everett Foster et al v. Fred A. Seaton, Civil Action No. 344-58, Judg-

ment for defendants, December 5, 1958 (opinion) ; affirmed, 271 F. 2d 836
(1959). No petition.

United States v. E. V. Pressentin and Devisees of the HI. S. Martin
Estate; 71 I.D. 447 (1964)

D. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Estate v. Stewart
L. Udall and Charles Stoddard, Civil Action No. 1194-65. Suit pending.

United States v. Ford M. Converse, 72 I.D. 141 (1965)
Ford M. Converse v.. Stewart L. Udall, Civil Action No. 65-581, United

States DistrictCourt for the District of Oregon. Suit pending.

United States v. Independent Quick Silver Co., 72 I.D. 367; (1965)
Independent Quick Silver Co., an Oregon Corp v. Stewart L. Udall, Civil

Action No. 65-590, United States District Court for the District of Oregon.
Suit pending.

United States v. Kenneth Mc(larty, 71 I.D. 331 (1964)
Kenneth McClarty v. Stewart L. Udall, et al., Civil Action No. 2116, United

States District Court for the Eastern District of Washington, Southern
DiVision. Suit pending.

E. A. Vaughey, 63 I.D. 85 (1956)
F. A. Vaughey v. Fred A. Seaton, Civil Action No. 1744-56. Dismissed by

stipulation, April 18, 1957. No appeal.

Weardco Construction Corp., 64 I.D. 376 (1957)- 
Weardco Construction Corp. v. United States, Civil Action No. 278-59-PH,

in the United States District Court for the Southern District of California.
Judgment for plaintiff, October 26, 1959. Satisfaction of judgment entered

i:February 09, 1960. 030- :u 0 ;

Estate of Wool-hkah-Nah, Comanehe Allottee No. 1927, 65 I.D. 436
(1958)

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah,
Deceased, Comanche Enrolled; Restricted Indian No. 1927, v. Jane Asenap,
Wilfred Tabbytite, J.. R. GravesiEBxaminer of Inheritance, Bureau of Indian
Affairs, Department of the Interior of the United States of America, and
Earl- R. Wiseman, District Director of Internal Revenue, Civil Action No.
8281, in the United States District Court for the Western District of Okla-
homa. The court dismissed the suit as to the Examiner of Inheritance, and
the plaintiff dismissed the suit without prejudice as to the other defendants
in the case.

Thomas J. Huff, Adm. with till annexed of the Estate of Wook-Kah-Nah
v. Stewart L. Udall, Civil Action No. 295-60. Judgment for defendant,
June5,1962. Remanded, 312 F.2d 358 (1962). 
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ruled, 29 L.D. 693.

Claney v. Ragland (38 L.D. 550). (See
43 L.D. 485.)

Clark, Yulu S. et a. (A-22852) Febru-
ary 20, 1941, unreported; overruled
so far as in conflict, 59 I.D. 258, 260.

Clarke, C. W. (32 L.D. 233) ; overruled
so far as in conflict, 51 LD. 51.

Claytonj Phebus (48 L.D. 128) (1921)
overruled to extent inconsistent, 70
I.D. 159.

Cline v. Urban (29 LD. 96) ; overruled,
46 L.D. 492.

Clipper Mining Co. (22 L.D. 527),; no
longer followed in part, 67 J.D. 417.

Clipper Mining Co. v. The Eli Mining
and Land Co. et a. (33 L.D. 660);
no longer followed in part, 67 I.D.
417.

Cochran v. Dwyer (9 L.D. 478). (See
39 L.D. 162, 225.)

Coffin, Edgar A. (33 LD. 245); over-
ruled so far as in conflict, 52 L.D.
153.

Coffin, Mary E. (34 L.D. 564); over-
ruled so far as in conflict, 51 L.D. 51.

Colorado, State of (7 L.D. 490); over-
ruled, 9 L.D. 408.

Condict, W. C. et at. (A-23366) June
24, 1942, unreported; overruled so far
as in conflict, 59 I.D. 258-260.

Cook, Thomas C. (10 L.D. 324). (See
39 L.D. 162, 225.)

Cooke v. Villa (17 L.D. 210); vacated,
19 L.D. 442.

Cooper, John W. (15 L.D. 285); over-
ruled, 25 L.D. 113.

Copper Bullion and Morning Star Lode
Mining Claims (35 L.D. 27). (See
39 L.D. 574.)

Copper Glance Lode (29 L.D. 542);
overruled so far as in conflict, 55 I.D.
348.

Corlis v. Northern Pacific R.R. Co. i (23
L.D. 265.); vacated, 26 L.D. 652.

Cornell v. Chilton (1 L.D. 153) ; over-
ruled, 6 L.D. 483. 

Cowles v. Huff (24 L.D. 81); modified
28 L.D. 515.

Cox, Allen H. (30 L.D. 90, 468); va-
cated, 31 L.D. 114.

Crowston v. 'Seal (5 L.D. 213).; over-
ruled, 18 L.D. 586.

Culligan v. State of Minnesota (34 L.D.
22) ; modified, 34 L.D. 151.

Cunningham, John (32 L.D. 207) ; modi-
fied, 32 L.D. 456.

Dailey Clay Products Co., The (48 L.D.
429, 431) ; overruled so far as in con-
flict, 50 L.D. 656.

Dakota Central R.R. Co. v. Downey (8
L.D. 115); modified, 20 L.D. 131.

Davis, Heirs of (40 L.D. 573); over-
ruled, 46 L.D. 110. -

DeLong v. Clarke (41 L.D. 278); modi-
fied so far as in conflict, 45 L.D. 54.

Dempsey, Charles H. (42 L.D. 215);
modified, 43 L.D. 300.
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Denison and Willits (11 C.L.O. 261)
.overruled so far as in conflict, 2(
L.D. 122.

Deseret Irrigation Co. et al. v. Seviel
River Land and Water Co. (40 L.D
463) ; overruled, 51 L.D. 27.

.Devoe, Lizzie A. (5 L.D. 4); modified
5 L.D. 429.

Dickey, Ella I. (22 L.D. 351); over
ruled, 32 L.D. 331.

Dierks, Herbert (36 L.D. 367) over-
ruled by the unreported case of
Thomas J. Guigham, March 11, 1909.

Dixon v. Dry Gulch Irrigation Co. (45
L.D. 4); overruled, 51 L.D. 27.

Douglas and Other Lodes (34 L.D.
556); modified, 43 L.D. 128.

Dowman v. Moss (19 L.D. 526); over-
ruled, 25 L.D. 82.-

Dudymott v. Kansas Pacific R.R. Co.
(5 C.L.O. 69); overruled so far as in
conflict, 1 L.D. 345.

Dunphy, Elijah M. (8 L.D. 102) ; over-
ruled so far as in conflict, 36 L.D.
561.

.Dyche v. Beleele (24 L.D. 494); modi-
fied, 43 L.D. 56:

Dysart, Francis J. (23 L.D. 282); modi-
fied, 25 L.D. 188.

Easton, Francis E. (27 L.D. 600); over-
ruled, 30 L.D. 355.

East Tintic Consolidated Mining Co.
41 L.D. 255); vacated, 43 L.D. 80.

*Elliot v. Ryan (7 L.D. 322); over-
ruled, 8 L.D. 110. (See 9 L.D. 360.)

El Paso Brick Co. (37 L.D. 155) ; over-
ruled so far as in conflict, 40 L.D. 199.

Elson, William C. (6 L.D. 797); over-
ruled, 37 L.D. 330.

Emblem v. Weed (16 L.D. 28); modi-
fied, 17 L.D. 220.

Epley v. Trick (8 L.D. 110); overruled,
9 L.D. 360.

Erhardt, Finsans (36 L.D. 154); over-
ruled, 38 L.D. 406.

Esping v. Johnson (37 L.D. 709); over-
ruled, 41 L.D. 289.

Ewing v. Rickard (1 L.D. 146); over-
ruled, 6 L.D. 483.

Falconer v. Price (19 L.D. 167); over-
riled, 24 L.D. 264.

Fargo No. 2 Lode Claims (37 L.D. 404);
modified, 43 L.D. 128; overruled so
far as in conflict, 55 I.D. 348.

Farrill, John W. (13 L.D. 713) ; over-
ruled so far as in conflict, 52 L.D.
473.

Febes, James H. (37 L.D. 210); over-
ruled, 43 L.D. 183.

Federal Shale Oil Co. (53 I.D. 213)
overruled so far as in conflict, 55 I.D.
290.

Ferrell et al. v. Hoge et al. (18 L.D.
81) ; overruled, 25 L.D. 351.

Fette v. Christiansen (29 L.D. 710);
overruled, 34 L.D. 167.

Field, William C. (1 L.D. 68) ; over-
ruled so far as in conflict, 52 L.D.
473.

Filtrol Company v. Brittan and Echart
(51 L.D. 649); distinguished, 55 I.D.
605.

'Fish, Mary (tOL.D. 606); modified, 13
L.D. 51i.

Fisher v. Heirs of Rule (42 L.D. 62,
64) ; vacated, 43 L.D. 217.

Fitch v. Sioux City and Pacific R.R.
Co. (216 L. and R. 184) ; overruled,
17 L.D. 43.

Fleming v. Bowe (13 L.D. 78); over-
ruled, 23 L.D. 175.

Florida, State- of (17 L.D. 355) ; re-
versed, 19 L.D. 76.

Florida, State of (47 L.D. 92, 93) ; over-
ruled so far as in confiict, 51 L.D.
291.

Florida Mesa Ditch Co. (14 L.D. 265)
overruled, 27 L.D. 421.

Florida Railway and Navigation Co. v.
Miller (3 L.D. 324) ; modified, 6 L.D.
716; overruled, 9 L.D. 237.

Forgeot, Margaret (7 L.D. 280); over-
ruled, 10 L.D. 629.

Fort Boise Hay Reservation (6 L.D.
16) ; overruled, 27 L.D. 505.

Freeman, Flossie (40 L.D. 106) ; over-
ruled, 41 L.D. 63.

Freeman v. Texas and Pacific Ry. Co.
(2 L.D. 550); overruled, 7 L.D. 18.

Fry, Silas A. (45 L.D. 20); modified
51 L.D. 581.

Fults, Bill, 61 I.D. 437 (1954); over-
ruled, 69 I.D. 181.
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Galliher, Maria (8 C.L.O. 137); over-
ruled, 1 L.D. 57.

Gallup v. Northern Pacific Ry. Co. (un-
published); overruled so far as in
conflict, 47 L.D. 304,

Gariss v. Borin (21 L.D:; 542). '(See
39 L.D. 162, 225.)

Garrett, Joshua (7 CL.O. 55); over-
ruled, 5 L.D. 158.

Garvey v. Tuiska (41 L.D. 510); modi-
fied, 43 L.D. 229.

Gates v. California and Oregon R.R.
Co. (5 C.L.O. 150); overruled, 1 L.D.
336.

Gauger, Henry (10 L.D. 221); over-
ruled, 24 L.D. 1.

Gleason v. Pent (14 L.D. 375; 15 L.D.
286) ; vacated, 53 I.D. 447; overruled
so far as in conflict, 59 I.D. 416, 422.

Glassford, A. W. et al. 56 I.D. 88
(1937),; overruled to extent incon-
sistent, 70 I.D. 159.

Gohrman v. Ford (8 C.L.O. 6); over-
ruled so far as in conflict, 4 L.D. 580.

Golden Chief "A" Placer Claim (35
L.D. 557) modified, 37 L.D. 250.

Goldstein v. Juneau Townsite (23 L.D.
417) ; vacated, 31 L.D. 88.

Goodale v. Olney (12 L.D. 324); dis-
tinguished, 5 I.D. 580.

Gotebo Townsite v. Jones (35 L.D. 18)
modified, 37 L.D. 560.

Gowdy v. Connell (27 L.D. 56) ; va-
cated, 28 L.D. 240.

Gowdy v. Gilbert (19 L.D. 17); over-
ruled,' 26 L.D. 453. :

Gowdy et al. v. Kismet Gold Mining
Co. (22 L.D. 624); modified, 24 L.D.
191.

Grampian Lode (1 L.D. 544); over-
ruled, 25 L.D. 495.

Gregg et al. v. State of Colorado (15
L.D. 151); modified, 30 L.D. 310.

Grinnell . Southern Pacific R.R. Co.
(22 L.D. 438)'; vacated, 23 L.D. 489.

*Ground Hog Lode v. Parole and Morn-
ing Star Lodes (8 L.D. 430); over-
ruled; 34 L.D. 568. (See R. R. Rous-
seau, 47 L.D. 590.)

Guidney, Alcide (8 C.L.O. 157) ;'over-
ruled, 40 L.D. 399.

Gulf and Ship Island R.R. Co. (16 L.D.
236); modified, 19 L.D. 534.

Gustafson, Olof (45 L.D. 456); modi-
fied, 46 L.D. 442:

Gwyn, James R. (A-26806) December
17, 1953, unreported; distinguished,
66 I.D.'275.

Halvorsoh, Halvor K. (39 L.D. 456);
-overruled, 41 L.D. 505.

Hansbrough, Henry C. (5 L.D. 155);
overruled, 29 L.D. 59.

Hardee, D.C. (7 L.D. 1); overruled so
far as in conflict, 29 L.D. 698.

Hardee v. United States (8 L.D. 391;
16 L.D. 499) ; overruled so far as in
conflict, 29 L.D. 689.

Hardin, James A. (10 L.D. 313) ; re-
voked, 14 L.D. 238.

Harris; James G. (28 L.D. 90); over-
ruled, 39 L.D. 93.

Harrison, Luther (4 L.D. 179); over-
ruled, 17 L.D. 216.

Harrison, W. R. (19 L.D. 299); over-
ruled, 33 L.D. 539.

Hart v. Cox (42 L.D. 592) ; vacated,
260 U.S. 427. (See 49 L.D. 413.)

Hastings and Dakota Ry. Co. v.
Christenson et al. (22 L.D. 257)
overruled, 28 L.D. 572.

Hausman, Peter A. C. (37 L.D. 352);
modified, 48 L.D. 629.

Hayden v. Jamison (24 L.D. 403); va-
cated, 26 L.D. 373.

Haynes v. Smith ('50 L.D. 208) ; over-
ruled so far as in conflict, 54 I.D.
150.

Heilman v. Syverson (15 L.D. 184);
overruled, 23 L.D. 119.

Heinzman et al. v. Letroadec's Heirs et
al. (28 L.D. 497); overruled, 38 L.D.
253.

Heirs of Davis (40 L.D. 573) ; over-
ruled, 46 L.D. 110.

Heirs of Philip Mulnix (33 L.D. 331);
overruled, 43 L.D. 532.

*Heirs of Stevenson v. Cunningham
(32 L.D. 650) ; overruled so far as in
conflict, 41 L.D. 119. (See 43 L.D.
196. )

Heirs of Talkington v. Hempfiing (2
'L.D. 46); overruled,' 14 L.D. 200.
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Heirs of Vradenberg et al. v. Orr et al.
(25 LD. 232); overruled, 38 L.D.
253.

Helmer, Inkerman (34 L.D. 341); mod-
ified,42 L.D. 472.

Helphrey v. Coil (49 L.D. 624); over-
ruled, Dennis v. Jean (A-20899), July
24, 1937, unreported.

Henderson, John W. (40 L.D. 518);
vacated, 43 L.D. 106. (See 44 L.D.
1112 and 49 L.D. 484.)

Hennig, Nellie J. (38 L.D. 443, 445)
recalled and vacated, 39 L.D. 211.

Hensel, Ohmer V. (45 L.D. 557); dis-
tinguished, 66 I.D. 275.

Henry D. Mikesell, A-24112 (Mar. 11,
1946) ; rehearing denied (June 20,
1946), overruled to extent inconsist-
ent, 70 I.D. 149.

Herman v. Chase et al. (37 L.D. 590)
overruled, 43 L.D. 246.

Herrick, Wallace H. (24 L.D. 23)
overruled, 25 L.D. 113.

Hess, Hoy, Assignee (46 L.D. 421);
overruled, 51 L.D. 287.

Hickey, M. A. et al. (3 L.D. 83),; mod-
ified, 5 L.D. 256.

Hildreth, Henry (45 LD. 464); va-
cated, 46 L.D. 17.

Hindman, Ada I. (42 L.D 327); va-
cated in part, 43 L.D. 191.

Hoglund, Svan (42 L.D. 405); vacated,
43 L.D. 538.

Holden, Thomas A. (16 L.D. 493);
overruled, 29 L.D. 166.

Holland, G. W. (6 L.D. 20?; overruled,
6 L.D. 639; 12 L.D. 436.

Holland, William C. (M-27696); de-
cided April 26, 1934; overruled in
part, 55 I.D. 221.

Hollensteiner, Walter (38 L.D. 319)
overruled, 47 L.D. 260.

Holman v. Central Montana Mines Co.
(34 L.D. 568) ; overruled so far as
in conflict, 47 L.D. 590.

Hon v. Martinas (41 L.D. 119); modi-
* fied, 43 L.D. 197.

Hooper, Henry (6 L.D. 624); modified,
19 L.D. 86,284.

Howard v. Northern Pacific R.R. Co.
(23 L.D. 6); overruled, 28 L.D. 126.

Howard, Thomas (3 L.D. 409). (See
39 L.D. 162, 225.)

Howell, John H. (24 L.D. 35); over-
ruled, 28 L.D. 204.

Howell, L. C. (39 L.D. 92). (See 39
L.D. 411.)

Hoy, Assignee of Hess (46 L.D. 421);
overruled, 51 L.D. 287.

Hughes v. Greathead (43 L.D. 497);
overruled, 49 L.D. 413. (See 260 U.S.
427.)

Hull et al v. Ingle (24 L.D. 214) ; over-
ruled, 30 L.D. 258.

Huls, Clara (9 L.D. 401); modified, 21
L.D. 377.

Humble Oil & Refining Co. (64 I.D. 5);
distinguished, 65 I.D. 316.

Hunter, Charles H. (60 I.D. 395); dis-
tinguished, 63 I.D. 65.

Hurley, Bertha C. (TA-66 (I.)),
March 21, 1952, unreported; over-
ruled, 62 I.D. 12.

Hyde, F. A. (27 L.D. 472) ; vacated, 28
L.D. 284.

Hyde, F. A. et al. (40 L.D. 284); over-
ruled, 43 L.D. 381.

Hyde et al. v. Warren et al. (14 L.D.
576; 15 L.D. 415). (See 19 L.D. 64.)

Ingram, John D. (37 L.D. 475). (See
43 L.D. 544.)

Inman, v. Northern Pacific R.R. Co.
(24 L.D. 318),; overruled, 28 L.D. 95.

Interstate Oil Corp. and Frank 0. Chit-
tenden (50 L.D. 262); overruled so
far as in conflict, 53 I.D. 228.

Instructions (32 L.D. 604) ; overruled
so far as in conflict, 50 L.D. 628; 53
I.D. 365; Lillian M. Peterson, et al.
(A-20411), August 5, 1937, unre-
ported. (See 59 I.D. 282, 286.)

Instructions (51 L.D. 51) ; overruled so
far as in conflict, 54 I.D. 36.

Iowa Railroad Land Co. (23 L.D. 79;
24 L.D. 125) ; vacated, 29 L.D. 79.

Jacks v. Belard et al. (29 L.D. 369)
vacated, 30 L.D. 345.

Jackson Oil Co. v. Southern Pacific Ry.
Co. (40 L.D. 528) ; overruled, 42 b.D.
317.

Johnson v. South Dakota (17 iLD. 411);
overruled sofar as in conflict, 41 L.D.
22.
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Jones, James A. (3 L.D. 176);
ruled, 8 L.D. 448.

Jones v. Kennett (6 L.D. 688);
ruled, 14 L.D. 429.

over-

over-

Kackmann, Peter (1 L.D. 86); over-
ruled, 16 L.D. 464.

Kanawha Oil and Gas Co., Assignee (50
L.D. 639) ; overruled so far as in con-
flict, 54 I.D. 371.

Kemp, Frank A. (47 LD. 560); over-
ruled so far as in conflict, 60 I.D. 417,
419.

Kemper v. St. Paul and Pacific R.R. Co.
(2 C.L.L. 805) ; overruled, 18 L.D.
101.

Kilner, Harold E. et al. (A-21845):;
February 1, 1939, unreported; over-
ruled so far as in conflict, 59 I.D.
258, 260.

King . Eastern Oregon Land Co. (23
L.D. 579); modified, 30 L.D. 19.

Kinney, E. C. (44 L.D. 580); overruled
so far as in conflict, 53 I.D. 228.

Kinsinger v. Peck (11 L.D. 202). (See
39 L.D. 162, 225.)

Kiser v. Keech (7 L.D. 25); overruled,
23 L.D. 119.

Knight, Albert B., et a. (30 L.D. 227)
overruled, 31 L.D. 64.

Knight v. Heirs of Knight (39 L.D. 362,
491; 40 L.D. 461); overruled, 43 L.D.
242.

Kniskern v. Hastings and Dakota R.R.
Co. (6 CL.O. 50).; overruled, 1 L.D.
362.

Kolberg, Peter F. (37 L.D. 453); over-
ruled, 43, L.D. 181.

Krigbaum, James T. (12 L.D. 617);
overruled, 26 L.D. 448.

Krushnic, Emil L. (52 L.D. 282, 295);
vacated, 53 I.D. 42, 45. (See 280
U.S. 306.)

Lackawanna Placer Claim (36 L.D. 36);
overruled, 37 L.D. 715.

La Follette, Harvey M. (26 L.D. 453);
overruled so far as in conflict, '59
I.D. 416, 422.

Lamb v. Ullery (10 L.D. 528) ; over-
ruled, 32 L.D. 331.

Largent, Edward.B., et al. (13 L.D.
397) ; overruled so far as in conflict,
42 L.D. 321.

Larson, Syvert (40 L.D. 69) ; overruled,
43 L.D. 242.

Lasselle v. Missouri, Kansas and Texas
Ry. Co. (3 C.L.O. 10); overruled, 14
L.D. 278.

Las Vegas Grant (13 L.D. 646; 15 L.D.
58) ; revoked, 27 L.D. 683.

Laughlin, Allen (31 L.D. 256); over-
ruled, 41 L.D. 361.

Laughlin v. Martin (18 L.D. 112);
modified, 21 L.D. 40.

Law v. State of Utah (29 L.D. 623);
overruled, 47 L.D. 359.

Lemmons, Lawson H. (19 L.D. 37);
overruled, 26 L.D. 398.

Leonard, Sarah (1 L.D. 41); overruled,
16 L.D. 464.

Lindberg, Anna C. (3 LD. 95); modi-
fied, 4 L.D. 299.

Linderman v. Wait (6 L.D. 689); over-
ruled, 13 L.D. 459. -

*Linhart v. Santa Fe Pacific R.R. Co.
(36 L.D. 41); overruled, 41 L.D. 284,
(See 43 L.D. 536.)

Little Pet Lode (4 L.D. 17); overruled,
25 L.D. 550.

Lock Lode (6 L.D. 105) ; overruled so
far as in conflict, 26 L.D. 123.

Lockwood, Francis A. (20 L.D. 361);
modified, 21 L.D. 200.

Lonergran v. Shockley (33 L.D. 238);
overruled so far as in conflict, 34 L.D.
314; 36 L.D. 199.

Louisiana, State of (8 L.D. 126) ; modi-
fied, 9 L.D. 157.

Louisiana, State of (24 L.D. 231) ; va-
cated, 26 L.D. 5.

Louisiana, State of (47 L.D. 366) ; over-
ruled so far as in conflict, 51 L.D. 291.

Louisiana, State of (48 L.D. 201); over-
ruled so far as in conflict, 51 L.D.
291.

Lucy B. Hussey Lode (5 L.D. 93) ; over-
ruled, 25 L.D. 495.

Luse, Jeanette L. et aL. (61 I.D. 103)
distinguished by Richfield Oil Corp.
71 I.D. 243.

Luton, James W. (34 L.D. 468); over-
ruled so far as in conflict, 35 L.D. 102.
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Lyman, Mary O. (24 LD. 493) ,; over-
-ruled so far as iii conflict, 43 L.D. 221.

Lynch, Patrick (7 L.D. 33); overruled
so far as in conflict, 13 L.D. 713.'

Madigan, Thomas (8 L.D. 188); over-
ruled, 27 L.D. 448.

Maginnis, Charles P. (31 L.D. 222);
* overruled, 35 LID. 399.
Maginnis, J6hn S. (32 L.D. 14); modi-

fled, 42 L.D.472.
Maher, John M. (34 L:D: 342) ; modi-

fied, 42 L.D. 472. -
Mahoney, Timothy (41'L.D. 129); over-

ruled, 42 L.D. 313.
Makela, Charles (46 L.ID. 509); ex-

:tended, 49 L.D. 244.
Makemson v. Snider's Heirs (22 L.D.

511) ;overruled, 32 L.D. 650.
Malone Land and Water Co. (41 L.D.

138j.; overruled in part, 43 L.D. 110.
Maney, John J. (35 L.D. 250) modi-

fled, 48 L.D. 153.
Maple, Frank (37 L.D. 107); overruled,

43 L.D. 181.
'Martin v. Patrick (41 L.D. 284); over-

ruled, 43 L.D. 536.
Mason v. Cromwell (24 L.D. 248); va-

cated, 26 L.D. 369.
Masten, E. C. (22 L;D. 337); overruled,

25 L.D. 111.
Mather -et a. v. Hackley's Heirs (15

L.D. 487); vacated, 19 L.D. 48.
Maughan, George W. (1 L.D. 25) ; over-

ruled, 7 L.D. 94.
Maxwell and Sangre de Cristo Land

Grants (46 L.D. 301).; modified, 48
L.D. 88.

McBride- v' Secretary of the Interior
(8 C.L.O. 10); modified, 52 L.D. 33.

MeCalla v Acker (29 L.D. 203); va-
cated, 30 L.D. 277. 

Mcord, W; . (23 L.D. 137) ; over-
ruled to extent of any possible in-
consistency, 56 I.D. 73.

McCornick, William S. (41 L.D. 661,
666) ; vacated, 43 L.D. 429.

.*McCraney' v. Heirs of Hayes (33 L.D.
21) ; overruled sof far as in conflict,
41 L.D. 119. (See 43 L.D. 196.)

-McDonald, Roy (34 L.D. 21) ; over-
ruled, 37 L.ID. 285.

McDonogh School Fund (11 L.D.
378) ; overruled, 30 L.D. 616. (See

' 35 L.D. 399.):
McFadden et al. v. Mountain View Min-

ing and Milling Co. (26 L.D. 530)
vacated, 27 L.D. 358.

McGee, Edward D. (17 L.Di 285) ; over-
: ruled, 29 L.D. 166. - :

-McGrann, Owen (5 L.D. 10) ; overruled,
24 L.D. 502.

:McGregor, Carl (37 LID. 693) ; over-
- ruled, 38 L.D. 148.
McHarry v. Stewart (9 L.D. 344).; crit-

icized and distinguished, 56 I.D. 340.
-McKernan v. Bailey (16 L.D. 368)

overruled, 17 L.D. 494.
5 McKittrick Oil Co. v. Southern Pacific

R.R. Co. (37 L.D. 243).; overruled so
far as in conflict, 40 L.D. 528. (See
42 L.D. 317.)

McMicken, Herbert et at. (10 L.D. 97;
11 L.D. 96); distinguished, 58 I.D.
25T 260.

McNamara et at. v. State of California
(17 L.D. 296); overruled, 22 L.D. 666.

McPeek v. Sullivan et at (25 L.D. 281);
overruled, 36 L.D. 26.

*Mee v. Hughart et al. (23 L.D. 455);
vacated, 28 L.D. 209. In effect rein-
stated, 44 L.D. 414, 487, 46 L.D. 434;
48 L.D. 195, 346, 348; 49 L.D. 660.

*Meeboer v. Heirs of Schut (35 L.D.
335) ; overruled so far as in conflict,
41 L.D. 119. (See 43 L.D. 196.)

Mercer v. Buford Townsite (35 L.D.
119); overruled, 35 L.D. 649.

Meyer, Peter (6 L.D. 639) ; modified,
12 L.D. 436.

Meyer v. Brown (15 L.D. 307). (See
39 L.ID. 162, 225.)

Midland Oilfields Co. (50 L.D. 620)
overruled so far as in conflict, 54 I.D.
371.

Mikesell, Henry D. A-24112 (Mar. 11,
1946); rehearing died (June 20,
1946), overruled to extent inconsist-
ent;70 I.D. 149.

Miller, D. (60 I.D. 161) ; overruled in
part, 62 I.D. 210.

Miller, Edwin J. (35 L.D. 411) ; over-
ruled, 43 L.D. 181.
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Miller v. Sebastian (19 L.D. 288) ; over- I Nebraska, State of (18 L.D. 124) ; over-
ruled, 26 L.D. 448. I

Milner and North Side R.R. Co. (36 L.D.
488); overruled, 40 L.D. 187.

Milton et al. v. Lamb (22 L.D. 339)
overruled, 25 LD. 550.

Milwaukee, Lake Shore and Western
Ry. Co. (12 L.D. 79); overruled 29
L.D. 112.

Miner v. Mariott et al. (2 L.D. 709)
modified, 28 L.D. 224.

Minnesota and Ontario Bridge Com-
pany (30 LD. 77) ; no longer fol-
lowed, 50 L.D. 359.;

*Mitchell v. Brown (3 L.D. 65) ; over-
ruled, 41 L.D. 396. (See 43 L.D.
520.)

Monitor Lode (18 L.D. 358) ; overruled,
25 L.D. 495.

Monster Lode (35 L.D. 493) ; overruled
so far as in conflict, 55 I.D. 348.

Moore, Charles H. (16 L.D. 204) ; over-
ruled, 27 L.D. 482.

Morgan, Henry: S. et al. (65 1.D. 369)
overruled to extent inconsistent. 71
I.D. 22.

Morgan v. Craig (10 C.L.O. 234); over-
ruled, 5 L.D. 303.

Morgan v. Rowland (37 L.D. 90); over-
ruled, 37 L.D. 618.

Moritz v. Hinz (36 L.D. 450); vacated,
37 L.D. 382.

Morrison, Charles S. (36 L.D. 126)
modified, 36 L3.D1 319.

Morrow et al. v. State of Oregon et al.
(32 L.D. 54); modified, 33 L.D. 101.

Moses, Zelmer R. (36 L.D. 473) ; over-
ruled, 44 L.D. 570.

Mountain Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100) ; overruled in
part, 361L.D. 551.

Mt. Whitney Military Reservation (4(
L.D. 315). (See 43 L.D. 33.)

Muller, Ernest (46 L.D. 243); over.
ruled, 48 L.D. 163. :

Muller, Esberne K. (39 L.D. 72); modi
fied, 39 L.D. 360.

Mulnix, Philip, Heirs of (33 L.D. 331)
overruled, 43 L.D. 532.

Myll, Clifton O., 71 .LD. 458 (1964) ; a,
supplemented, 71: I.D. 486 (1964)
vacated, 72 I.D. 536 (1965).

ruled, 28 L.D. 358. .
Nebraska, State of v. Dorrington (2

C L.L. 647); overruled, 26 L.D. 123.
Neilsen v. Central Pacific R.R. Co. et

al. (26 L.D. 252); modified, 30 L.D.
216.

Newbanks v. Thompson (22 L.D. 490);
overruled, 29 L.D. 108.

Newlon, Robert C. (41 L.D. 421); over-
ruled so far as in conflict, 43 L.D.
364.

New Mexico, State of (46 L.D. 217)
overruled, 48 L.D. 98.

New Mexico, State of (49 L.D. 314)
overruled, 54..1D. 159.

Newton, Walter (22 L.D. 322); modi-
fied, 25 1.D. 188.

New York Lode and Mill Site (5 L.D.
513) ; overruled, 27 L.D. 373.

*Nickel, John R. (9 L.D. 388) ; over-
ruled, 41 L.D. 129. (See 42 L.D.
313.)

Northern Pacific R.R. Co. (20 L.D.
191) ; modified, 22 L.D. 224; over-
ruled so far as in conflict, 29 L.D.
550.

Northern Pacific R.R. Co. (21 L.D. 412;
23 L.D. 204; 25 L.D. 501); overruled,
53 I.D. 242. (See 26 L.D. 265; 33
L.D. 426; 44 L.D. 218; 177 U.S. 435.)

Northern Pacific Ry. Co. (48 L.D. 573)
overruled so far as in conflict, 51
L.D. 196. (See 52 L.D. 58.)

Northern Pacific R.R. Co. v. Bowman
(7 L.D. 238); modified, 18 L.D. 224.

Northern Pacific R.R. Co. v. Burns (6
L.D. 21) ; overruled, 20 L.D. 191.

Northern Pacific R.R. Co. v. Loomis (21
L.D. 395); overruled, 27 L.D. 464.

Northern Pacific R.R. Co. v. Marshall
et al.' (17 L.D. 545) ; overruled, 28
L.D. 174.

Northern Pacific R.R. Co. v. Miller (7
L.D. 100) ; overruled so far as in con-
flict, 16 L.D. 229.

Northern Pacific R.R. Co. v. Sherwood.
(28 L.D. 126) ; overruled so far as in
conflict, 29 L.D. 550.

Northern Pacific R.R. Co. v. Symons
(22 L.D. 686); overruled, 28 L.D. 95.
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Northern- Pacific R.R. Go. v. Urquhart
(8 L.D. 365); overruled, 28 L.D. 126.

Northern Pacific R.R. Co. v. Walters et
al. (13 L.D. 230) ; overruled so far as
in conflict, 49 L.D. 391.

Northern Pacific R.R. Co. v. Yantis (8
L.D; 58); overruled, 12 L.D. 127.

Nunez, Roman C. and Serapio (56 ID.
363) ; overruled so far as in conflict,
57 I.D. 213.

Nyman v. St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L.D. 396) ; over-
ruled, 6 L.D. 750.

O'Donnell, Thomas J. (28 L.D. 214),;
overruled, 35 L.D. 411.

Olson v. Traver et a. (26 L.D. 350,
628) ; overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382.

Opinion A.A.G. (35 L.D. 277); vacated,
36 L.D. 342.

Opinion of Chief Counsel, July 1, 1914
(43 L.D. 339) ; explained, 68 I.D. 372.

Opinions of Solicitor, September 15,
1914, and February 2, 1915; over-
ruled, September 9, 1919 (D-43035,
May Caramony). (See 58 I.D. 149,
154-150.)

Opinion of Solicitor, October 31, 1917
(D-40462) ; overruled so far as incon-
sistent, 58 I.D. 85, 92, 96.

Opinion of Solicitor, February 7, 1919
(D-44083) ; overruled, November 4,
1921 (M-6397). (See 58 I.D. 158,
160.)

Opinion of Solicitor, August 8, 1933 (M-
27499) ; overruled so far as in con-
flict, 54 I.D. 402.

Opinion of Solicitor, June 15, 1934 (54
I.D. 517); overruled in part, Febru-
ary 11, 1957 (M-36410).

Opinion of Solicitor, May 8, 1940 (57.
I.D. 124),; overruled in part, 58 I.D.
562, 567.

Opinion of Acting' Solicitor, June 6,
1941; overruled so far as inconsistent,
60 I.D. 333.

Opinion of Acting Solicitor, July 30,
1942; overruled so far as in conflict,
58 I.D. 331. (See 59 I.D. 346, 350.)

Opinion of Solicitor, August 31, 1943
(M-33183) ; distinguished, 58 1.D. 726,
729.

Opinion of Solicitor, May 2, 1944 (58
I.D. 680); distinguished, 64 I.D. 141.

Opinion of Solicitor, Oct. 22, 1947 (M-
.34999) ; distinguished, 68 I.D. 433.

Opinion of Solicitor, March 28, 1949
(M-35093) ; overruled in part, 64 I.D.
70.

Opinion of Solicitor, 60 I.D. 436 (1950)
will not be followed to the extent that
it conflicts with these views, 72 I.D.
92 (1965).

Opinion of Solicitor, Jan. 19, 1956 (M-
36378) ; overruled to extent incon-
sistent, 64 I.D. 58.

Opinion of Solicitor, June 4, 1957 (M-
36443) ; overruled in part, 65 I.D. 316.

Opinion of Solicitor, July 9, 1957 (M-
36442); withdrawn and superseded,
65 I.D. 386, 388.

Opinion of Solicitor, Oct. 30, 1957 (64
I.D. 393) ; no longer followed, 67 I.).
366.

Opinion of Solicitor, Oct. 27, 1958 (M-
36531) ;. overruled, 69 I.D. 110.

Opinion of Solicitor, Juiy 20, 1959 (M-
36531, Supp.) ; overruled, 69 I.D. 110.

Opinion of Solicitor, 68 I.D. 433 (1961)
distinguished and limited, 72 I.D. 245
(1965).

Oregon and California R.R. Co. v. Puck-
ett (39 L.D. 169) ; modified, 53 I.D.
264.

Oregon Central Military Wagon Road
Co. . Hart (17 L.D. 480) ; overruled,
18 L.D. 543.

Owens et al v. State of California (22
L.D. 369) ; overruled, 38 L.D. 253.

Pace v. Carstarphen et al. (50 L.D.
369) ; distinguished, 61 I.D. 459.

Pacific Slope Lode (12 L.D . 686) over-
ruled so far as in confliet, 25 UL.D. 518.

Papina v. Alderson (1 B.L.P. 91); modi-
fied, 5 L.D. 256.

Patterson, Charles . (3 L.D. 260);
modified, 6 L.D. 284, 624.

Paul Jones Lode (28 L.D. 120); modi-
fied, 31 L.D. 359.

Paul v. Wiseman (21 L.D. 12); over-
ruled, 27 L.D. 522.

Pecos Irrigation and Improvement Co.
(15 L.D. 470) ; overruled, 18 L.D. 168,
268.
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Pennock, Belle L. (42 L.D. 315) ; va-
cated, 43 L.D. 66.

Perry v. Central Pacific R.R. Co. (39
L.D. 5); overruled so far as in con-
flict, 47 L.D. 304.

Phebuir Clayton (48 L.D. 128),; over-
ruled so far as in conflict, 50 L.D.
28I; overruled to extent inconsistent,
70 I.D. 159.

Phelps, W. L. (8 C.L.O. 139); over-
ruled, 2 L.D. 854.

Phillips, Alonzo (2 L.D. 321); over-
ruled, 15 L.D. 424.

Phillips v. Breazeale's Heirs (19 L.D.
573) ; overruled, 39 LiD. 93.

Pieper, Agnes C. (35 L.D. 459); over-
ruled, 43 L.D. 374. X

Pierce, Lewis W. (18 L.D. 328); va-
cated, 53 I.D. 447; overruled so far
as in conflict, 59 I.D. 416, 422.

Pietkiewicz et al. v. Richmond (29 L.D.
195) ; overruled, 37 L.D. 145.

Pike's Peak Lode (10 L.D. 200) ;over-
ruled in part, 20 L.D. 204.

Pike's Peak Lode (14 L.D. 47); over-
ruled, 20 L.D. 204. 

Popple, James (12 L.D. 433),; overruled,
13 L.D. 588.

Powell, D. C. (6 L.D. 302) ; modified,
15 L.D. 477.

Prange, Christ C. and William C.
Braasch (48 L.D. 448); overruled so
far as in conflict, 60 I.D. 417, 419.

Premo, George (9 L.D. 70). (See 39
L.D. 162, 225.) :

Prescott, Henrietta P. (46 L.D. 486)
overruled, 51 L.D. 287.

Pringle, Wesley (13 LID. 519) ; over-
ruled, 29 LID. 599. 

Provensal, Victor H. (30. L.D. 616)
overruled, 35 L.D. 399. a

Prue, Widow of Emmanuel (6 L.D.
436) ; vacated, 33 L.D. 409.

Pugh. F. M., et al. (14 L.D. 274).; in
effect vacated, 232 U.S. 452.

Puyallup Allotments (20 L.D. 157);
modified, 29 L.D. 628.

Ramsey, George L., Heirs of Edwin C.
Philbrick (A-16060), August 6, 1931,
unreported; recalled and vacated, 58
I.D. 272, 275, 290.

Rancho Alisal (1 L.D. 173) ; overruled,
5 L.D. 320.

Rankin, James D. et al. (7 L.D. 411);
overruled, 35 L.D. 32.

Rankin, John M. (20 L.D. 272); re-
versed, 21 I.D. 404.

Rebel Lode (12 L.D. 683) ; overruled,
20 L.D. 204; 48 L.D. 523.

*Reed v. Buffington (7 L.D. 154) ; over-
ruled, 8 L.D. 110. (See 9 L.D. 360.)

Regione v. Rosseler (40 L.D. 93); va-
cated, 40 L.D. 420.

Reid, Bettie H., Lucille H. Pipkin (61
I.D. 1); overruled, 61 I.D. 355.

Rialto No. 2 Placer Mining Claim (34
L.D. 44) ; overruled, 37 L.D. 250.

Rico Town Site (1 L.D. 556) ; modified,
5 L.D. 256.

Rio Verde Canal Co. (26 L.D. 381); va-
cated, 27 L.D. 421.

Roberts v. Oregon Central Military
Road CO. (19 L.D.. 591); overruled,
31 L.D. 174.

Robinson, Stella G. (12 L.D. 443); over-
ruled, 13 L.D. 1.

Rogers v. Atlantic & Pacific R.R. Co. (0
L.D. 565) ; overruled so far as in con-
flict, 8 L.D. 165.

Rogers, Fred. B. (47 L.D. 325) ;. va-
cated, 53 I.D. 649.

Rogers, Horace B. (10 L.D. 29); over-
ruled, 14 L.D. 321.

*Rogers v. Lukens (6 L.D. 111); over-
ruled, 8 L.D. 110. (See 9 L.D. 360.)

Romero v. Widow of Knox (48 L.ID.
32) ; overruled so far as in conflict, 49
L.D. 244.

Roth, Gottlieb (50 L.D. 196); modified,
50 L.D. 197.

Rough Rider and Other Lode Claims
(41 L.D. 242, 255); vacated, 42 L.D.
584.

St. Clair, Frank (52 L.D. 597); modi-
fied, 53 I.D. 194.

*St. Paul, Minneapolis and Manitoba
Ry. Co. (8 L.D. 255 ); modified, 13
L.D. 354. (See 32 L.D. 21.)

St. Paul, Minneapolis and Manitoba Ry.
C o. v. Hagen (20 L.D. 249),; over-
ruled, 25 L.D. 86.

St. Paul, Minneapolis and Manitoba Ry.
Co. v. Fogelberg (29 L.D. 291); va-
cated, 30 L.D. 191.

Salsberry, Carroll (17 L.D. 170) ; over-
ruled, 39 LID. 93.
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Sangre de Cristo and Maxwell Land
Grants (46 L.D. 301); modified, 48
L.D. 88.

Sante Fe Pacific R.R. Co. v. Peterson
(39 L.D. 442) ; overruled, 41 L.D. 383.

Satisfaction Extension Mill Site (14
L.D. 173).. (See 32 L.D. 128.)-

*Sayles, Henry P. (2 L.D. 88); modi-
fied, 6 L.D. 797. (See 37 L.D. 330.)

Schweitzer v. Billiard et. at. (19 L.D.
294); overruled so far as in coniflict,
26 L.D. 639.

Serrano v. Southern Pacific R.R. Co.
(6 C.L.O. 93); overruled, 1 L.D 380.

Serry, John J. (27 L.D. 330); over-
ruled so far as in conflict, 59 I.D.
416, 422.

Shale Oil Company. (See 55 I.D. 287.)
Shanley v. Moran (1 L.D. 162); over-

ruled, 15 L.D. 424.
Shineberger, Joseph (8 L.D. 231); over-

ruled, 9 L.D. 202.
Silver Queen Lode (16 L.D. 186); over-

ruled, 57 I. 63.
Simpson, Lawrence W. (35 L.D. 399,

609); modified, 36 L.D. 205.
Sipchen v. Ross (1 L.D. 634) ; modified,

4 L.D. 152.
Smead v. Southern Pacific R.R. Co. (21

L.D. 432); vacated, 29 L.D. 135.
Snook, Noah A. et at. (41 L.D. 428);

overruled so far as in conflict, 43 L.D.
*364.

Sorli v. Berg (40 L.D. 259); overruled,
42 L.D. 557.

Southern Pacific R.R. Co. (15 L.D.
460) ; reversed, 18 L.D. 275.

Southern Pacific R.R. Co. (28 L.D.
281) ; recalled, 32 L.D. 51.

Southern Pacific R.R. Co. (33 L.D. 89)
recalled, 33 L.D. 528.

Southern Pacific R.R. Co. v. Bruns (31
L.D. 272) ; vacated, 37 L.D. 243.

South Star Lode (17 L.D. 280) ; over-
ruled, 20 L.D. 204; 48 L.D. 523.

Spaulding *. Northern Pacific R.R. Co.
(21 L.D. 57) ; overruled, 31 L.D. 151.

Spencer, Janies (6 L.D. 217) ; modified,.
6 L.D. 772; 8 L.D. 467.

Sprhlli, Lelia May (50 L.D. 549); over-
ruled, 52 L.D. 339.

Standard Shales Products Co. (52 L.D.

522) overruled so. far as in conflict,
53 I.D. 42.

Star-Gold Mining Co. (47 L.D. 38) ; dis-
tinguished by U.S. v. Alaska Empire
Gold Mining Co. (72 I.D. 273..) .

State of California (14 L.D. 253) ; va-
- cated, 23 L.D. 230.
State of. California (15 L.D. 10); over-

ruled, 23 L.D. 423.
State of California (19 L.D. 585) ; va-

cated, 28 L.D. 57.
State of California (22 L.D. 428) ; over-

ruled, 32 L.D. 34..
State of California (32 L.D. 346) ; va-

cated, 50 L.D. 628. (See 37 L.D. 499
and 46 L.D. 396.) I

State of California (44 L.D. 118); over-
ruled, 48 L.D. 98.

State of California (44 L.D. 468); over-
ruled, 48 L.D. 98.

State of California v. Moccettini (19
L.D. 359) ; overruled, 31 L.D. 335.

State of California v. Pierce (3 C.L.O.
118) ; modified, 2 L.D. 854.

State of California v. Smith (5 L.D.
543) ; overruled so far as in conflict,
18 L.D. 343.

State of Colorado (7 L.D. 490) ; over-
ruled, 9 L.D. 408.

State of lorida (17 L.D 355) ; re-
versed, 19 L.D. 76.

State of Florida (47 L.D. 92, 93) ; over-
ruled so far as in conflict, 51 L.D. 291.

State of Louisiana (8 L.D. 126) ; modi-
fied, 9 L.D. 157.

State of Louisiana (24 L.D. 231) ; va-
cated, 26 L.D. 5.

State of Louisiana (47 L.D. 366) ; over-
ruled so far as in conflict, 51 L.D. 291.

State of Louisiana (48 L.D. 201) ; over-
ruled so far as in conflict, 51 L.D. 291.

State of Nebraska (18 L.D. 124); over-
ruled, 28 L.D. 358.

State of Nebraska v. Dorrington (2
C.L.L. 467); overruled so far as in
conflict, 26 L.D. 123.

State of New Mexico (46 L.D. 217)
overruled, 48 L.D. 98.

State of New Mexico (49 L.D. 314);
overruled, 54 I.D. 159.

State of Utah (45 LD. 551); overruled,
48 L.D. 98.,
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*Stevenson, Heirs of v. Cunningham (32
LD. 650) ; overruled so far as in con-
flict, 41 L.D. 119. (See 43 L.D. 196.)

Stewart et a. v. Rees et al. (21 L.D.
446) ; overruled so far as in conflict,
29 L.D. 401.

Stirling, Lille E. (39 L.D. 346); over-
ruled, 46 L.D. 110.

Stockley, Thomas J. (44 L.D. 178, 180)
vacated, 260 U.S. 532. (See 49 L.D.
460, 461, 492.)

Strain, A. G. (40 L.D. 108); overruled
so far as in conflict, 51 L.D. 51.

Streit, Arnold (T-476 (Ir.)), August 26,
1952, unreported; overruled, 62 I.D.
12.

Stricker, Lizzie (15 L.D. 74); overruled
so far as in conflict, 18 L.D. 253.

Stump, Alfred M. et al. (39 L.D. 437);
vacated, 42 L.D. 566.

Sumner v. Roberts (23 L.D. 201); over-
ruled so far as in conflict, 41 L.D. 173.

Sweeney v. Northern Pacific R.R. Co.
(20 L.D. 394) ; overruled, 28 L.D. 174.

*Sweet, Et! P. (2 C.L.O. 18) overruled,
41 L.D. 129. (See 42 L.D. 313.)

Sweeten v. Stevenson (2 B.L.P. 42);
overruled so far as in conflict, 3 L.D.
248.

Taft v. Chapin (14 L.D. 493); over-
ruled, 17 L.D. 414.

Taggart, William M. (41 L.D. 282);
overruled, 47 L.D. 370.

Talkington's Heirs v. Hempfiing (2 L.D.
46) ; overruled, 14 L.D. 200.

Tate, Sarah J. (10 L.D. 469); overruled,
21 L.D. 211.

Taylor, Josephine et al. (A-21994),
June 27,. 1939, unreported; overruled
so far as in conflict, 59 I.D. 258, 260.

Taylor v. Yates et al. (8 L.D. 279)
reversed, 10 L.D. 242.

*Teller, John C: (26 L.D. 484); over-
ruled, 36 L.D. 36. (See 37 L.D. 715.)

The Clipper Mining Co. v. The-Eli Min-
ing and Land Co. et a., 33 L.D. 660
(1905) ; no longer followed in part, 67

- I.D. 417.
The Departmental supplemental deci-

sion in Franco-Western Oil Company
et al., 65 I.U. 427, is adhered to, 66
I.D. 362.

Thorstenson, Even (45 L.D. 96) ; over-
ruled so far as in conflict, 47 L.D. 258.

Tieck v. McNeil (48 L.D. 158) ; modified,
49 L.D. 260.

Toles v. Northern Pacific Ry. Co. et al.
(39 L.D. 371) ; overruled so far as in
conflict, 45 L.D. 96.

Tonkins, H. H. (41 L.D. 516); over-
ruled, 51 L.D. 27.

Traganza, Mertie . (40 LD. 300);
overruled, 42 L.D. 612.

Traugh v. Ernst (2 L.D. 212); over-
ruled, 3 L.D. 98.

Tripp v. Dumphy (28 L.D. 14); modi-
fied, 40 L.D. 128.

Tripp v. Stewart (7 C.L.O. 39); modi-
fied, 6 L.D. 795.

Tucker v. Florida Ry. & Nav. Co. (19
L.D. 414) ; overruled, 25 L.D. 233.

Tupper v. Schwarz (2 L.D. 623); over-
ruled, 6 L.D. 624.

Turner v. Cartwright (17 L.D. 414)
imodified, 21 L.P. 40.

Turner v. Lang (1 C.L.O. 51); modified,
5 L.D. 256.V

Tyler, Charles (26 L.D. 699); over-
ruled, 35 L.U. 411.

Ulin v. Colby (24 L.D. 311) overruled,
35 L.D. 549.

Union Pacific R.R. Co. (33 L.D. 89);
recalled, 33 L.D. 528.

United States v. Bush (13 L.D. 529);
overruled, 18 L.D. 441.

United States v. Central Pacific Ry. Co.
(52 L.D. 81) ; modified, 52 L.D. 235.

United States v. Dana (18 L.D. 161);
modified, 28 L.D. 45.

United States v. Keith V. O'Leary at al.
V (63 I.D. 341) ; distinguished, 64 I.D.
210, 369.

United States v. M. W.'Mouat et al. (60
I I.: 473); modified, 61 I.D. 289.

Utah, State of (45 L.D. 551); overruled,
48 L.D. 98.

Veatch, Heir of Natter (46 L.D. 496)
overruled so far as in conflict, 49 L.D.
461. (See 49 L.D. 492 for adherence
in part.)

Vine, James (14 L.D. 527); modified, 14
' L.D. 622.
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(53 I.D. 666) ; overruled so far as in
conflict, 55 I.D. 289.

Vradenburg's Heirs et al. v. Orr et al.
(25 L.D. 323) ; overruled,. 38 L.D. 253.

Wagoner v. Hanson (50 L.D. 355); over-
ruled, 56 I.D. 325, 328.

Wahe, John (41 L.D. 127) ; modified, 41
L.D. 637.

Walker v. Prosser (17 L.D. 85) ; re-
versed, 18 L.D. 425.
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DECISIONS OF THE
DEPARTMENT OF THE INTERIOR

APPEAL OF GUY F. ATKINSON COMPANY, ET AL.

IBCA-385 Decoided January 12, 1965

Contracts: Construction and Operation: Changed Conditions -

A mutual mistake by the Government and the contractor with respect to a
physical condition at the site of the work is within the scope of the "Changed
Conditions" clause of a standard-form Government contract if, and only if,
the mistake has as its subject either a condition that is indicated in the:
contract or a condition that is unusual and not to be; expected in work of
the character provided for in the contract.

Contracts: Construction and Operation: Estimated Quantities
Under a contract which contains an "approximate quantities" provision, esti-

mates of quantities noted in the bidding schedule do not constitute indica-
tions or representations within the meaning of the "Changed Conditions"
clause.

Contracts: Construction and Operation: Conflicting Clauses
The provisions of the "Changed Conditions" clause prevail over the specifica-

tions and drawings of the same contract to the extent that such provisions
are inconsistent with the specifications and drawings, unless the contract
expresses a clear intent that the latter are to prevail..

Contracts: Disputes and Remedies: Appeals
Procedural requests looking towards the submission of a Government counter-

claim to the Board of Contract Appeals should be accompanied by a show-
ing that the Board would have jurisdiction to entertain the proposed
counterclaim.

BOARD OF CONTRACT APPEALS 

This appeal arises from a contract of the Bureau of Reclamation 
for the construction of Trinity Dam, a facility of the Central Valley
Project in California. The contract, which was dated March 8, 1957,
was a -unit price contract in the estimated amount of $48,9284100.50.
It was on Standard Form 23 (Revised March 1953) and incorporated
the General Provisions of Standard Form 23A (March 1953).

The appeal centers around a controversy as to whether an overrun
of excavation in an area known as "borrow area C" amounted to or
was caused by a changed condition. Appellant asserts that it is

72 I.D. No. 
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2 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 ID.

entitled to an equitable adjustment in the amount of $259,389.29 1 on
account of the overrun. The Government denies that any changed
condition within the meaning of the contract was encountered.

On September 1, 1964, the Board entered an order which denied the
Government's motion to dismiss the appeal and granted appellant's
motion for a hearing. The Government has requested that this order
be reconsidered. Briefs have been submitted by both parties. It is
apparent that the parties are in fundamental disagreement as to what
are the elements that would have to be proved in order for the appeal
to be sustained. Resolution of this disagreement is needed in order
for the case to progress.

Trinity Dam was designed as an earth-fill dam, to be constructed
of materials excavated at its site or taken from borrow areas in its
vicinity. A large part of these materials consisted of tailings (boul-
ders, cobbles and coarse gravel) and screenings (silt, sand and fine
gravel) deposited by the gold dredges that formerly operated along
the Trinity River. The design of the dam contemplated that the
dredger tailings and screenings would be used in constructing the
relatively pervious portions of the dam embankment that were
designated on the plans as zone 3.

The sources from which the materials for zone 3 should be obtained
and the manner in which they should be placed and compacted were
prescribed in paragraph 60 of the specifications, as follows:

The zone 3 portions of the dam embankment shall be constructed of dredger
tailings, dredger screenings, and undredged sand and gravel. The dredger tail-
ings shall be obtained from excavation for permanent construction and from
borrow areas B and C. The dredger screenings shall be obtained from excava-
tion for permanent construction and from excavation for minimum channel
requirements in borrow area B. The undredged sand and gravel shall be obtained
from excavation for permanent construction and from borrow area B.

The materials shall be placed in approximately horizontal layers. Dredger
tailings shall be placed separately from other materials in layers not exceeding
18 inches in thickness after compaction. Dredger screenings and/or undredged
sand and gravel shall be placed in layers not exceeding 12 inches in thickness
after compaction. Dredger tailings may be placed in consecutive layers. Each
layer of dredge screenings and/or undredged sand and gravel shall be placed
between 2 layers of dredger tailings. Dredger screenings shall not be placed
within 15 feet of the upstream slope of dam embankment, zone 3. Dredger
screenings or undredged sand and gravel shall not be placed in dam embank-
ment, zone 3 below elevation 1940. Boulders with maximum dimensions greater
than the thickness of the layer in which they are-to be compacted shall be removed
and placed on the outer slopes of dam embankment, zone 3.

Each layer shall be thoroughly wetted and compacted by 4 passes of the treads
of a crawler-type tractor weighing approximately 40,000 pounds. One pass of
the treads is defined as the required number of successive trips which, by means
of sufficient overlap, will insure complete coverage of an entire layer by the
tractor treads.

'The claim as presented to the contracting officer was for $286,364.17, but was later
reduced by appellant to the amount stated in the test.
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The sources of materials were further particularized by a table set
out in paragraph 44 of the specifications. According to this table,
the portions of the excavation for permanent construction-referred
to in paragraph 60-from which materials for zone 3 should be
obtained were the areas designated on the plans as dam embankment
foundation below elevation 1940, and as excavation area 3. How-
ever, paragraph 44 expressly disclaimed an intent to give the table
any greater effect than "as a general guide for information purposes."

Unit prices for a number of classes of excavation, together with
estimated quantities for each class, were stated in the bidding schedule.
The estimated quantities for the classes here pertinent, determined on
the basis of the location of the materials involved, are listed below.
The actual quantities, as reported by the Government, are also listed.2

Estimated Actua
Class of excavation quantities quantities

in cubic yards in cubic yards

Dam embankment foundation below elevation 1940 -1, 700, 000 1, 060,452
Excavation area 3 -2,400,000 1, 782,927
Borrow area B0 _ - - - --- , 400, 000 6 267, 404
Borrow area C - 3,000,000 3,802,968

Each of these four classes of excavation was divided into two bid-
ding ranges, with a different unit price for each range. Borrow area
C will be used as an example, since the controversy centers around
the overrun in quantities which occurred with respect to it. One
bidding range for that area was described as being "first ,500,000
cubic yards." The estimated quantity for this range was 1,500,000
cubic yards and the unit price was $1.60 per cubic yard. The other
bidding range for the area was described as being "over 1,500,000
cubic yards." The estimated quantity for this range was 1,500,000
cubic yards, and the unit price was 0.45 per cubic yard. The gen-
eral purpose of the bidding ranges, as explained in paragraph 17 of
the specifications, was to insure that, so far as practicable, underruns
would not decrease and overruns would not increase, the sum received
by the contractor on account of the fixed costs of the excavation work.3

a The Board's use of the Government's figures is merely for illustrative purposes, and in
no sense constitutes a finding as to their correctness.

The pertinent portion of paragraph 17 reads as follows:
"Each range has been listed in the schedule as a separate item for payment purposes

only and for all other purposes the two ranges together shall be considered as one item of
work.: Each range or schedule item represents approximately 50 percent of the estimated
quantities to be performed under each of the above items of work. It is the intent that
this division of quantities into ranges will permit bidders to include in the unit price bid
for quantities within the first range that part of the contractor's cost for contractor's camp,
mobilization and demobilization, special plant, and fixed overhead properly allocated to
both ranges. It is further intended that the unit price bid for the quantity in excess of
the first range will exclude any part of the contractor's costs for contractor's camp,
mobilization and demobilization, special plant, and fixed overhead properly allocated to
both ranges."
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Detailed specifications relating to the borrow areas were contained
in paragraph 54 of the specifications. Those that have been stressed
in the briefs are as follows:

(a) General-All materials required for: (1) Dam embankment, zones 1 and
3; (2) Pervious backfill; (3) Selected surfacing; which are not available from
excavations required for permanent construction under these specifications, or
from excavation, overburden, in rock source shall be obtained from borrow
-areas A, B, and C. The location and extent of all, Sorrow pits within borrow
areas shall be as directed. The Government reserves the right to change the
limits or location of borrow pits within the limits of the borrow areas in order
to obtain suitable material and to minimize clearing and stripping operations.
The contracting officer will designate the depths of cut in all parts of the borrow
pits, and the cuts shall be made to such designated depths.

* . * 

The contractor shall be entitled to no additional allowance above the unit
prices bid in the schedule on account of any changes ordered by the contracting
officer in the amounts of materials to be secured from any borrow area, or on
account of the designation by the contracting officer of the various portions of
the borrow areas from which materials are to be obtained, or on account of the
depths of cut which are required to be made.

: * * : * 

(g) Borrow area 0.-Zone 3 materials to be excavated in borrow area C con-
sist essentially of dredger tailings. Cuts will be designated in this area to limit,
in general, excavation to this material. Borrow pits for zone 3 material will
not require preconditioning by irrigation.

No direct payment will be made for any operations necessary to select and ob-
tain suitable zone 3 material, or to properly condition the material, and the entire
cost of such operations shall be included in- the unit prices per cubic yard bid
in the schedule for excavation in borrow area C..

Both parties agree that the quantity of material excavated from
borrow area C exceeded the estimated quantity for that area by 802,968
cubic yards and, therefore, necessarily also exceeded the estimated
quantity for the "over 1,500,000 cubic yards" bidding range by 802,-
968 cubic yards. They also agree that, during the process of placing
and compacting the alternating layers of dredger tailings and screen-
ings, the voids in the layers of tailings filled up with screenings to a
greater extent than had been anticipated when the contract was made.
The Government concedes that the estimated, quantities noted in the
bidding schedule were based on the assumption that one cubic yard of
material in borrow would produce approximately one cubic yard of
material in the zone 3 portion of the dam embankment, whereas, ac-
cording to its computations, one cubic yard of material in borrow
actually produced only about 0.81 cubic yard of material in place.
Appellant's figures as to the degree of shrinkage are substantially the
same.
- At this point agreement ends concerning the salient facts. Appel-
lant contends that the shrinkage was an inherent consequence of the
types of materials and methods of construction-prescribed by such pro-
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visions of the contract as paragraphs 54 and 60. The Government
contends that the shrinkage was a consequence of the particular proc-
esses chosen by appellant for excavating the materials and for form-
ing the zone 3 embankment. Appellant contends that the overrun in
the materials excavated from borrow area C was caused by the shrink-
age. The Government contends that the overrun was caused by other
circumstances of greater significance than the shrinkage. Among
them were underruns in the materials suitable for zone 3 that could be
obtained from excavation for the dam embankment foundation below
elevation 1940 and from excavation area 3, and overruns in the ma-
terials available for the zone 2 portion of the dam. Changes were
made in the plans that reduced the total volume of the zone 3 portion
of the dam and that provided for the taking of material for its con-
struction from sources other than those stated in paragraphs 44 and
60. The Government alleges, and appellant denies, that these changes
in plans were made because of circumstances, such as the underruns
and overruns just mentioned, that had no part in causing the
shrinkage.

The first question which needs resolution in this opinion is whether
appellant's allegations that the parties made a mutual mistake of fact
as to the degree of shrinkage which would occur are relevant to the
claim here asserted.

The provision of the contract under which appellant seeks to obtain
an: equitable adjustment on account of the overrun with respect to
borrow area C is the "Changed Conditions" clause (Clause 4) of the
General Provisions.4 Counsel for appellant in his brief opposing the
request for reconsideration summarizes appellant's position as being
that "there was a mutual mistake ol the part of the Government and
appellant with respect to the degree of shrinkage and/or consolidation
that the physical properties of tailings and screenings, when placed
respectively in alternating layers of 18 and 12 inches would cause,"
and that "because of such mutual mistake with respect to the manner in
which the indicated materials would react when used to construct the
dam, that a changed condition arose which subjected the appellant to

4 The clause just mentioned reads as follows:
"The Contractor shall promptly, and before such conditions are disturbed, notify the

Contracting Officer in writing of: (1) subsurface or latent physical conditions at the site
differing materially from those indicated in this contract, or (2) unknown physical con-
ditions at the site, of an unusual nature, differing materially from those ordinarily en-
countered and generally recognized as inhering in work of the character provided for in
this contract. The Contracting Officer shall promptly 'investigate the conditions and if
he finds that such conditions do so materially differ and cause an increase or decrease
in the cost of, or the time required for, performance of this contract, an equitable adjust-
ment shall be made and the contract modified in writing accordingly. Any claim of the
Contractor for adjustment hereunder shall not be allowed unless he has given notice as
above required; provided that the Contracting Officer may, if he determines the facts so
justify, consider and adjust any such claim asserted before the date of final settlement of
the contract. If the parties fail to agree upon the adjustment to be made, the dispute
shall be determined as provided in Clause 6 b ereof."



6 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 ID.

additional costs." The Department Counsel, on the other hand, urges
that appellant's mutual mistake theory is not a legally tenable one
and, therefore, would not support the allowance of an equitable ad-
justinent even if the facts stated by appellant were proved to be true.

The ultimate standards by which the merits of the instant appeal
must be judged are the two categories of changed conditions defined
in Clause 4, namely, "(1) subsurface or latent physical conditions at
the site differing materially from those indicated in this contract, or
(2) unknown physical conditions at the site, of an unusual nature,
differing materially from those ordinarily encountered and generally
recognized as inhering in work of the character provided for in this
contract." Under these standards a mutual mistake with respect to
a material fact will, in some circumstances, give rise to a changed
condition and, in others, will not do so.

Various assumptions as to what might be proved, if a hearing were
to be held upon the instant appeal, will serve to illustrate the point.
Suppose it were to be proved that appellant when bidding on the
contract believed that the dredger tailings and screenings would not
shrink, that the Government when awarding the contract entertained
a like belief,.that the tailings and screenings did shrink to a material
degree from causes not reasonably subject to appellant's control, and
that the contract "indicated"-within the meaning of the "Changed
Conditions" clause-that shrinkage would not occur. Clearly, such
a mutual mistake would amount to a hanged condition of the first
category. Suppose, as an alternative, it were to be proved that ap-
pellant when bidding on the contract believed that the dredger tailings
and screenings would not shrink, that the Government when award-
ing the contract entertained a like belief, that the tailings and screen-
ings did shrink to a material degree from causes not reasonably subject
to appellant's control, and that such shrinkage was "unusual" and not
to be expected "in work of the character provided for in this
contract"-within the meaning of the "Changed Conditions" clause.
Clearly, such a mutual mistake would amount to a changed condition
of the second category.

'Suppose, however, it were to be proved merely that appellant when
bidding on the contract believed that the dredger tailings and screen-
ings would not shrink, that the Government when awarding the con-
tract entertained a like belief, and that the tailings and screenings did
shrink to a material degree from causes not reasonably subject to ap-
pellant's control. In other words, the proof would include no showing
that the shrinkage was contrary to anything indicated in the contract,
or that the shrinkage was unusual and not to be expected in work of
the character provided for in the contract. A mutual mistake as to
shrinkage that occurred in these circumstances would not, in our
opinion, amount to a changed condition of either category.
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The "Changed Conditions" clause spells out, in language that was
obviously chosen with deliberate care, the standards by which a claim
of changed conditions is to be measured. We can find in the clause
no support for the proposition that a mutual mistake as to a physical
condition at the site of the work constitutes a changed condition per se.
The mutual mistake must have as its subject either a condition that is
indicated in the contract or a condition that is unusual and not to be.
expected in work of the character provided for in the contract. If
these tests are met, a mutual mistake as to shrinkage of natural mate-
rials at the site would fall within the scope of the "Changed Condi-
tions" clause; otherwise it would not.

The views just expressed are in line with interpretations consistently
followed by this Board.' We believe that they are not in conflict with
the Kiewit 6 and Chernus cases, upoin which appellant relies. The
opinions in those cases are unclear as to whether the real basis for' the
decisions was the "Changed Conditions" clause, the "Changes" clause
of the contracts there involved, or equity jurisdiction over mistakes
of fact." Assuming the "Changed Conditions" clause was the basis,
the import of the opinions 'is that the alleged mutual mistakes per-
tained to conditions which were "indicated" by the contract drawings
or which, if not so indicated, amounted to changed conditions of the
second category. Thus, neither decision can properly be read as mean-
ing that a mutual mistake of fact is a changed condition per se. Con-
versely, however, no case of which we are aware holds that a mutual
mistake of fact may not be treated as a changed condition if it fairly
meets either the first or second category tests.

It follows that appellant has not "put itself out of court," as De-
partment Counsel seems to contend, by arguing that its claim is based
upon a mutual mistake. On the contrary, appellant is entitled to an
opportunity to show that a mutual mistake did occur by reason of the
presence of physical conditions which were materially different from
those indicated in the contract, or which were materially different
from those that would ordinarily inhere in work of the character
provided for in the contract.

A second question which needs resolution in this opinion concerns

'Promacs, Inc., IBCA-317 (January 31, 1964), 71 ID. 11, 1964 BCA par. 4016, 6 Gov.
Contr. par. 116(a); Otis Williams & Co., IBCA-324 (September 5,1962), 69 I.D. 135, 1962
BCA par. 3487; 4 Gov. Contr. par 471; Erhardt Dahl Andersen, IBCA-223 (July 17,1961),
63 I.D. 201, 61-1BOCA par. 3082, 3 Gov. Contr. par. 505; John A. Quinn, Inc., IBCA-
174 (November 29, 1960), r7 ID. 430, 60-2 BCA par. 2851, 3 Gov. Contr. par. 62; Wax-
berg onstruction Co., IBCA-144 (March 31, 1959), 66 ID. 123, 59-1 BCA par. 2122,
1 Gov. Contr. par. 280; J. A. Terteling Sons, Inc., IBCA-27 (December 31, 1957), 64
I.D. 466,57-2 BCA par. 1539.

6 Peter Kiewit Sons' Co. v. United States, 109 Ct. C1. 517 (1947).
7 Chernus v. United States, 110 Ct. Cl. 264 (1948).
8 Compensation for a mutual mistake of fact was awarded in National Presto Industries,

Inc. v. United States, Ct. Cl. No. 370-58 (October 16,1964),



8 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 I.D.

the relevancy of the estimated quantities noted in the bidding schedule
to the claim here asserted.

Reference has already been made to the fact that the bidding sched-
ule placed the estimated quantity of excavation from borrow area C
at 3,000,000 cubic yards, and to the fact that this figure had been
computed on the basis of an assumption that one cubic yard of ma-
terial in borrow would produce approximately one cubic yard of ma-
terial in the zone 3 portion of the dam embankment. Counsel for
appellant seems at times to contend that the 3,000,000 cubic yard figure
"indicated"-within the meaning of the "Changed Conditions" clause
-that one cubic yard of material in borrow would produce approxi-
mately one cubic yard of material in the zone 3 portion of the dam
embankment. In the context of the instant case such a contention
would not be a tenable one.

Paragraph 4 of the specifications was an "approximate quantities"
provision, of a type often included in Government construction con-
tracts, that read as follows: 

The quantities noted in the schedule are approximations for comparing bids,
and no claim shall be made against the Government for excess or deficiency
therein, actual or relative. Payment at the prices agreed upon will be in full
for the completed work and will cover materials, supplies, labor, tools, machin-
ery, and all other expenditures incident to satisfactory compliance with the
contract, unless otherwise specifically provided.

It seems very plain to the Board that an estimate of quantities which
is accompanied by an "approximate;quantities" provision containing
the language of paragraph 4 cannot reasonably be said to be an indi-
cation on which a claim for a first category changed condition could
be founded. The wording "approximations for comparing bids" ini-
ports that, once the bids have been evaluated, the office of the estimate
of quantities has been fulfilled, and that the contract is to be performed
and administered as though no estimate had been included. Further-
more, the wording "actual or relative" imports that the term "approxi-
mations" was designed to comprehend not merely small and insubstan-
tial deviations, but also wide and material ones. Read as a whole, the
first sentence of the "approximate quantities" provision tells prospec-
tive bidders that if they want to know how many or how few units of
a given type of work are called for by the contract, they must look to
the dimensions, standards and other requirements spelled out in the
drawings and specifications, and are not entitled to rely on the esti-
mates appearing in the bidding schedule. Accordingly, we have
repeatedly held that the drawings and specifications, rather than the
estimates of the bidding schedule, govern the size and characteristics
of the job to be done, notwithstanding the existence of wide and mate-

- rial variations between the estimates and the quantities actually re-
quired by the drawings and specifications, and even though such varia-
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tions stemmed from errors in the Government computations on which
the estimates were based.9

There is no conflict between the "approximate quantities" provision,
as so interpreted, and the "Changed Conditions" clause. The letter
prescribes the effect that is to be given to such indications of subsur-
face or latent physical conditions as the Government may have chosen
to include in the contract; it does not command the Government to
include in the contract all of the indications that conceivably could
be deduced from the known or ascertainable information. Consis-
tently with that clause, the Government could have omitted from the
bidding schedule any and all estimates of quantities whatsoever;
thereby eliminating any and all possibility of such estimates being
construed as an indication of subsurface or latent physical conditions.
The first sentence of the "approximate quantities" provision also elimi-
nates that possibility and, in so doing, merely clarifies the intent of the
Government to refrain fronimaking an indication which the "Changed
Conditions" clause does not require it to make."0

The presence of the "approximate quantities" provision, on the
other hand, has no bearing upon the question of whether provisions of
the contract other than the quantity. estimates of the bidding schedule
contain indications, quantitative or otherwise, which would support
the claim of changed conditions here at issue.11 In the context of this
case, its presence also has no bearing upon the question of whether
circumstances exist which might bring the claim within the purview
of the second category of changed conditions, except that, logically,
the estimates of the schedule would no more serve to show that a con-
dition was "known" within the meaning of the second category than
they would to show that it was "indicated" for the purposes of the
first category.

The conclusions just stated concerning the effect of the "approxi-
mate quantities" provision are supported by prior decisions of the

0 Otis Williams & Co., supr note 5; Osberg Construction CO., IBOA-139 (October 16,
1959), 66 I.D. 354, 59-2 BCA par. 2367, 1 Gov. Contr. par. 703; Diamond Engineering Co.,
IBCA-93 (December 20, 1957), 57-2 BCA par. 1542; Tecas Construction Co., IBCA-73
(April 23, 1957), 64 I.D. 97, 57-1 BCA par. 1238; J. D. Armstrong Co., JBcA-40 (August
17, 1956), 63 I.D. 289, 56-2 BCA par. 1043.

10 See Concrete Construction Corp., IBCA-432-3-64 (November 10, 1964), 1964 BCA
par. 4520; Allied Contractors, Inc., IBCA-322 (August 10, 1964), 1964 BCA par. 4379;
Pronaecs, Inc., supra note 5; Erhardt Dahl Andersen, supra note 5 Dane Construction
Gorp., IBCA-165 (February i5, 1960), 60-1 BCA par. 2549, 2 Gov. Contr. pars. 228,229;
Flora Construction Go., IBCA-101 (September 4, 1959), 66 I.D. 315, 59-2 BCA par. 2312,
1 Gov. Contr. pars. 647-50.;

-u Questions of this type were considered in such cases as Morgen & Osswood Construction
Co., IBCA-389 (November 21, 1963), 70 I.D. 495, 1963 BCA par. 3945, 6 Gov. Contr. par.
90; D. A. Whtitley, IBCA-177 (March 8, 1961), 61-1 BCA par. 2941, 3 Gov. Contr. par.
128(e),; Herman Groseclose, IBCA-190 (December 22, 1960); 61-1 BCA par. 2885, Gov.
Contr. par. 63(f); Osberg Construction Go., supra note 9; nter-Gity Sand & Gravel O.,
IBCA-128 (May 29, 1959), 6,6 I.D. 179, 59-1 BCA par. 2215., 1 Gov. Contr. pars. 40-32;
Waoberg Construction Go., supra note 5.763-134-65--2-: 
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Board.12 In our opinion, they are also consistent with the applicable
judicial precedents. Kiewit-13 and Chernus 14 involved situations
where the quantities of work actually performed varied materially,
not merely from the estimated quantities noted in the bidding sched-
ule, but also from any quantities that could have been ascertained or
computed, with reasonable practicability, from the drawings and
specifications themselves, as supplemented by such additional informa-
tion as a reasonable pre-bid investigation would have disclosed.'5

Whether a like situation here exists cannot be determined until the
evidence has been heard.16

The other cases cited by appellant, such as Loftis 17 and Fehlhaber,'5

rejected interpretations of particular contract provisions, such as those
relating to "unclassified excavation" and "site investigations and repre-
sentations," that were not required by the terms of the provisions
construed and that would have made them incompatible with the
"Changed Conditions" clause. The interpretation here placed upon the
"approximate quantities" provision, however, is not only justified by
the terms of that provision, but also leaves unimpaired both the letter
and the spirit of the "Changed Conditions" clause.

A third question that needs resolution at this time is the soundness
of the contention of the Government that "the specially written and
specific terms of the contract relating to the excavation in question
(Paragraphs 4, 17, 54, and 60), take precedence over and modify the
standard changed conditions clause.."

This contention would be valid if the portions of the specifications
just mentioned were in conflict with the "Changed Conditions" clause,
and if the contract expressed a clear intent that the former should
prevail over the latter.'9 However, none of the paragraphs mentioned
present such a conflict associated with such an intent.

We have already pointed out that the first sentence of paragraph 4

12 Otis Williams o., spra note 5; Osberg Construction Co., supra note 9 ; Reid Con-
tracting Co., IBCA-74 (December 19, 1958), 65 I.D. 00, 58-2 BCA par. 2037, 1 Gov.
Contr. pars. 50-52; Diamond Engineerinp o., spra note 9, J. D. Armstrong Co., supra
note 9.

13 Supra note 6.
14 Sunpra note 7.
l5 The rationale stated in the text is not at odds with those stated in Otis Williams C

Co., supra note 5, and J. D. Armstrong Co., spra note 9. The differences in language
reflect the differences in the factual situations involved, and illustrate the various limita-
tions inherent in the Siewit and Chernus holdings.

16 Quantities estimated in bidding schedules were given some weight for the purpose
of determining whether changed conditions existed in Lord Bros. Contractors, IBCA-125
(February 16, 1959), 66 I.D. 34, 59-1 BCA par. 2069, 1 Gov. Contr. par. 176, and J. A.
Terteling Sons, Inc., spra note 5. In those cases, however, the issue of whether the
contracts contained "approximate quantities" provisions that would preclude reliance on
the estimates was neither raised nor considered.

17 Lof tis v. United States, 110 Ct. Cl. 551 (1948).
IsFehhaber Corp. v. United States, 138 Ct. Cl. 571 (1957), cert. denied 355 U.S. 877

(1957).
19 Morrison-Knudsen Co. (reconsideration), IBCA-36 (March 23, 1959) ; 66 I.D. 71, 59-1

BCA par. 2110, 1 Gov. Contr. par. 269.
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is consistent with the "Changed Conditions" clause. The second
sentence is also consistent, since its concluding words 'Kiess other-
wise specifically provided" are fully broad enough to comprehend the
equitable adjustments specificially provided for in the "Changed Con-
ditions" clause.

Paragraphs 17, 54 and 60 deal in part with construction require-
ments and in part with payment requirements. To the extent that
these paragraphs prescribe construction requirements, such as the
qualities and sources of the materials to be used or the procedures
and standards of embankment construction to be observed, they are
consistent with the "Changed Conditions" clause, which makes no at-
tempt to prescribe what work is to be done or how it is to be done.
To the extent that these paragraphs prescribe payment requirements,
they-could be said to conflict with the "Changed Conditions" clause
since, unlike paragraph 4, they make no express accommodation for
the possibility of the prices stated in the bidding schedule being ad-
justed, either upward or downward, in the event a changed condition
is encountered. The contract, however, nowhere expresses a clear
intent that any of these paragraphs is to prevail over the "Changed
Conditions" clause. Thus, for example, paragraph 54 provides that
the contractor is to be entitled to "no additional allowance" above the
prices stated in the bidding schedule "on account of" various types of
action taken by the contracting officer pursuant to the terms of the
contract, but it does not go on to add "or on account of any changed
condition encountered by the contractor" or other words of like im-
port. In the absence of some such unequivocal expression of an in-
tent to modify or supersede the "Changed Conditions" clause, the rule
of interpretation that the General Provisions of a Government con-
tract prevail over the specifications and drawings requires us to treat
that clause as paramount?0

The provisions of paragraphs 4, 17, 54 and 60 of the contract, ac-
cordingly, do not preclude appellant from maintaining a claim based
upon the theory that the shrinkage of the dredger tailings and screen-
ings amounted to or was caused by a changed condition.

This brings us to the ultimate issue of whether appellant has alleged
facts which, if true, would establish a claim of changed conditions.
This issue must be determined in the light of the foregoing rulings
to the effect that a mutual mistake of fact as to shrinkage of mate-
rials would not be a changed condition per se, and that a quantity
estimate noted in the bidding schedule would not be an indication or

20 William L. Warfield Construction Co., IBCA-196 (ay 3, 1962), 1962 BA par. 3374,
4 Gov. Contr. par. 314; Seal & Co., IBCA-181 (December 23, 1960), 67 I.D. 435, 61-1
BCA par. 2887, 3 Gov. Contr. par. 39; Herman Groseclose, spra note 11; Caribbean Con-
struction Corp., IBCA-90 (June 28, 1957), 64 D. 254, 57-1 BA par. 1315; Central
Wrecking Corp., IBCA-69 (March 29, 1957), 64 I.D. 145, 57-1 BCA. par. 1209.
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representation upon which a changed condition. of the first category
could be predicated.

Appellant's statements of position are voluminous and only par-
tially summarized in this opinion. We read them as: including aver-
ments that the design of Trinity Dam, as revealed by the drawings
and specifications, without regard to the quantity estimates of the
bidding schedule, indicated that the dredger tailings and screenings
ffrom borrow area C would not shrink to any material degree when
placed and compacted in the zone 3 embankment. We also read them
as including averments that shrinkage did occur to a material degree,
that it was brought about by circumstances not reasonably subject to
appellant's control, and that it increased the costs of the job in amounts
not capable of being fairly absorbed by the applicable unit prices.
We further read the statements as including averments that the shrink-
age was caused 'by physical properties of the dredger tailings and
screenings, that appellant made atthorough pre-bid investigation which
failed to disclose any reason for believing shrinkage would occur,
that the physical properties of the tailings and screenings were un-
.usual, and that the shrinkage was not to be expected in work of the
character provided for in the contract. Speaking generally, the aver-
ments appear sufficient to establish, if proved, a claim of changed con-
ditions in either the first or the second category.21 We conclude, there-
fore, that our order of September 1, 1964, was correct and should be
affirmed.

One final matter needs resolution. The Government has asked that
if the appeal is not dismissed, a period of six months be allowed for
the presentation to the Board of counterclaims against appellant.
The reasons for so asking, as outlined in the Government's statement
of position, are as follows:

If the Board should rule adversely to the Government's Motion to Dismiss,
this would appear to amount to a determination that, notwithstanding plain
language of the specifications that quantity variations are a risk of the contract,
a variation of quantity of any substantial magnitude supports a claim based
upon mutual mistake, and, in turn, mutual mistake supports a valid claim of
changed conditions. A holding to; such effect would appear to the Government
also to require a price redetermination in favor of the Government as to any
schedule items where there were substantial overruns or underruns and where
the variation was financially advantageous to the contractor. Therefore, in the
event the Board rules adversely on the Government's Motion to Dismiss, it
will be necessary that a thorough audit of the. contractor's cost records be under-

.taken to determine what counterclaims should be asserted by the Government
against the contractor in this proceeding based upon precisely the same grounds
as the contractor's claim against the Government. * * e

This request was, in effect, summarily dismissed by the order of
September 1, 1964. Such dismissal was appropriate. The Govern-

= See Morgen & Oswoo2d Construction Co., supra note 11. 



13]: LEGISLATIVE AUTH. FOR ENDANGERED SPECIE:S PROGRAM- 13
January 13, 1965

ment's request was not accompanied by a showing that the Board would
have jurisdiction to entertain the proposed counterclaims. The juris-
diction conferred upon the Board is appellate in nature, and the right
of appeal is granted to the contractor, but not to the Government, by
the "Disputes" clause (Clause 6) of the contract. It is only in a
narrow range of exceptional circumstances that the Government has
been permitted to assert a claim in its own favor in connection with an
appeal under the "Disputes" clause.'2 In the present case the passage
quoted above reveals that the contemplated counterclaims would have
a potentially much broader scope. Hence, a demonstration by the
Govermuent that the Board would have jurisdiction over the counter-
claims, if and when they were presented, would seem to be a pre-
requisite for the favorable consideration of any such request as that,
here in question.

Our order does not, of course, preclude the Government from pre-
senting counterclaims or from submitting further procedural requests
in anticipation of their presentation. It may be that the substantive
rulings made in this opinion will dispose of the considerations which
led the Government to believe that counterclaims would be justified.
If they do not, any further steps looking toward the presentation of
counterclaims to the Board should be accompanied by an adequate
jurisdictional justification.23

The request for reconsideration of the order of the Board dated
September 1, 1964, is granted, and, after reconsideration, that order
is hereby affirmed.

HERBERT J. SLAGTR Deputty Chairman.
I- CONCtTR

THOMAS M. DuRsToN, Member.

I CONCUR

JOHN J. HNEs,"Member.

LEGISLATIVE AUTHORITY FOR ENDANGERED SPECIES PROGRAM

Funds: Generally
Acquisitions of lands, waters, or interests therein for the preservation of

species of fish or wildlife that are threatened with extinction using funds
made available under the Land and Water Conservation Fund Act of 1965
are limited to acquisitions that are otherwise authorized by law.

22 See Jeneckest, IBCA-44 (November 28, 1955), 62 I.D. 449 6 CCF par. 61,732; Mont-
goinerg Construction Co., ASBCA No. 2556 (January 23, 1956); Gray Construction Co.,
ASBcA No. 19,94 (September 17, 1954); Foxc Sport Emblem Corp., W.D. BCA No. 7
(March 4 1943), 1 CCF 57; 35 Comp. Gen. 512 (1956).

23 Cf. Rasmussen Construction Co. (reconsiZeration.), IBCA-358 (Octoberl, 1964), 1964
BOA par. .4508. 
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Migratory Bird Conservation Act: Acqusition of Refuge Lands
Plain language of the Act authorizes the Secretary of the Interior to purchase

or rent lands approved by the Migratory Bird Conservation Commission
for endangered species of migratory "game" birds.

Acquisitions under the Act for endangered species of migratory "game" birds
could be financed through funds made available from either the Land and
Water Conservation Fund Act of 1965, or from the Migratory Bird Hunting
Stamp Act, or from funds authorized by the Migratory Bird Conservation
Act itself.

The Migratory Bird Conservation Act when read as a whole and considered
in the light of its legislative history and purpose is unclear in regard to the
purchase of lands for "nongame" migratory birds.

The Migratory Bird Treaty with Great Britain lists as protected birds both
"game" and "nongame" migratory birds.

Fish and Wildlife Coordination Act: Generally
The term "wildlife" as used in the Act includes migratory birds.
The Act authorizes the acquisition of lands at water-resource projects for

endangered species of fish and wildlife, including migratory birds.
Lands acquired under this Act need not be approved by the Migratory Bird

Conservation Commission, nor is State consent needed.

Fish and Wildlife Act of 1956

The term "wildlife" as used in the Act may be construed broadly to include
all wild vertebrates, including endangered species theref, other than fish.

The Act specifically authorizes the Secretary of the Interior too acquire refuge
lands for all forms of wildlife, including endangered species thereof.

X-36676 January 13, 1965

To: ASSISTANT SECRETARY FOR FISH AND WILDLIFE

Subject: LEGISLATIVE AumORITY FOR ENDANGERED SPECIES PROGRAM.

This Department recently transmitted to the Bureau of the Budget
a legislative proposal to carry out a program of land acquisition and
propagation for the conservation of rare or endangered species of fish,
birds, mammals, amphibians, and reptiles. During the consideration
of this proposal, questions were raised about this Department's exist-
ing authority to carry out an endangered species program for these
wild vertebrates.

The recently enacted Land and Water Conservation Fund Act of
1965, 78 Stat. 897 (1964), makes available appropriated funds for
"the acquisition of land, waters, or interests in land or waters" for,
among other things, "any national area which may be authorized for
the preservation of species of fish or wildlife that are threatened with
extinction." These funds, however, cannot be used for this purpose
"unless such acquisition is otherwise authorized by law." Also, these
funds are limited to the land acquisition part of any such program.
The following is an analysis of the Department's present general
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authority to carry out a program of land acquisition for endangered
species of wild vertebrates.

The first statute is the Migratory Bird Conservation Act, 45 Stat.
1222 (1929), as amended, 16 U.S.C. secs. 715-715d, 715e, 715f-715k,
7151-715r. Section 4 of the Act permits the Secretary 6f the Interior
to recommend to the Migratory Bird Conservation Commission the
purchase of those areas of land and waters which he determines are
needed for the conservation of migratory "game" birds. Section 2
authorizes the Comnnission "to consider and pass upon any area of
land, water, or land and water that may be recommended by the Secre-
tary of the Interior for purchase or rental" under the Act. Section 5
authorizes the Secretary "to purchase or rent such areas as have been
approved for purchase or rental by the Commission, * , and to
acquire by gift or devise, for use as inviolate sanctuaries for migratory
birds, areas which he shall determine to be suitable for such purposes."

Obviously, the plain language of these sections permits the Secre-
tary to recommend, and the Commission. to approve, lands for pur-
chase or rent that he determines are necessary for endangered species
of migratory "game" birds. Such approved lands could then be pur-
chased and rented by the Secretary.

Acquisitions under this Act for such birds could be financed through
the use of funds made available from the Land and Water Conserva-
tion Fund Act of 1965 or from the Migratory Bird Hunting Stamp
Act, 48 Stat. 451 (1934), as amended, 16 U.S.C. sees. 718-718h. In
addition, section 12 of the Migratory Bird Conservation Act autho-
rizes an annual appropriation of $200,000 for, among other things, the
acquisition of lands under this Act.

The Act, however, when read as a whole and considered in the light
of the legislative history and its purpose, is not clear in regard to the
purchase of lands for any "nongame" migratory birds, including
endangered species.

The plain language of section 4 when read alone appears to limit
the Secretary's authority to recommend to the Commission only lands
that are necessary for migratory "game" birds. Since, as a practical
matter, the Commission only considers and passes upon areas that are
recommended for purchase by the Secretary, it would ordinarily fol-
low that his purchase authority in section 5 is limited to lands needed
for migratory "game" birds.

The ambiguity arises when sections 12 and 11 are read with see-
tions 2, 4, and 5. Section 12 authorizes an annual appropriation of
$200,000 for, among other things, "the acquisition, * o * Of suitable
areas of land, water, or land and water., for use as migratory bird
reservations, - e e, and for the administration, * e * Of such areas
and other preserves, reservations, or breeding grounds frequented by
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migratory game birds." The section uses both the term migratory
"game" birds and "migratory birds.'.' Section 11 defines "migratory
birds" to mean those defined in the 1916 treaty with Great Britain.
The treaty lists as protected birds both game and nongame migratory
birds. The language of these sections suggests that the Act may have
been intended to protect both game and nongame migratory birds.
The issue is whether this protection Wvas intended by Congress to be by
way of purchasing lands as sanctuarks for either type of bird, or by
purchasing lands only for migratory "game" birds.

The legislative history has been examined ill an effort to determine
congressional intention.

The Secretary of Agriculture in commenting to the Committee on
Agriculture of the House of Representatives (H. Rept. No. 2265, 70th
Cong.) on the proposed Act stated:

The object of this legislation is twofold:
(1) It authorizes the purchase, rental, or acquisition by gift or devise and

maintenance of marsh and water areas especially suitable for migratory birds
to be used as inviolate sanctuaries where breeding, feeding, and resting places
for such birds will be perpetuated and safeguarded

(2). It supplements the protection afforded migratory birds under the migra-
tory-bird treaty act (U.S. Code, pp. 436, 437, sees. 703-711) by providing refuges
as a means of increasing the numbers of these birds and maintaining them in
ample abundance for future generations. The species affected include not only
the ducks, geese, and others classed as game, but the great hosts of smaller birds
[these were classified by the treaty as insectivorous birds] so vitally essential to
the agricultural interests of the country through their unceasing warfare against
injurious insects. (Italics supplied.)

The House Committee in reporting on this legislation also appears
to have understood that these were the objectives of the legislation.
The committee report states:

According to the present information of the department [of Agriculture] the
welfare of migratory birds requires at least 125 sanctuaries one or more in each
State * * *T This country would then be making an effort comparable with
that of Canada in this effective and essential manner of affording adequate pro-
tection to our resources in migratory-bird life.

The committee has been forcefully impressed by the earnestness of conserva-
tionists in all parts of the country in stressing the importance of providing a
system of refuges embracing desirable water and marsh areas where waterfowl
and other migratory birds may find feeding, nesting, breeding, and resting places.

Too great emphasis can not be laid upon the matter of providing a substantial
system of sanctuaries embracing such areas. * * * your committee is of the
opinion that if the country's migratory-bird life is to be continued for the enjoy-
ment and utilization of our people the establishment of a system of sanctuaries,
such as that contemplated under this measure, is essential. (Italics supplied.).

Congressman Andresen, one of the cosponsors of the legislation, in
commenting during the debate in the House on the legislation stated
that the bill before the House of Representatives "deals with the con-
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servation of migratory birds." (70 Cong. ec. 3170) He stated
further:

The act fixes a national policy for conservation of migratory birds to more
effectively meet the obligations of the United States under the migratory-bird
treaty with Great Britain.

* * E * * * * *

The program proposed by this bill ultimately contemplates the establishment
of permanent sanctuaries for migratory birds in every State * *. Areas where
birds may nest, feed, and rest without being molested by hunters. Inviolate
sanctuaries. It has for its aim the preservation of ducks, geese, song birds, and
insectivorous birds for future generations, as well as an assurance of a liberal
supply of the migratory birds which may be legally taken for the hunters of
to-day.

* *: * * . * * *:

Such birds as the bobolinks, catbirds, humming birds, martins, meadowlarks,
orioles, robins, wrens, woodpeckers, and many others are migratory birds. * * *

The sanctuaries established under this bill will be havens for these industrious
and valuable creatures. Increasing the number of insectivorous birds in Ameri-
ca will be of enormous financial benefit to agriculture, * *

The areas acquired under this act will serve a threefold purpose. First,
sanctuaries for migratory birds; second, spawning and feeding grounds for fish,
as well as ideal fishing grounds; and third, places for propagation of fur-bearing
animals, such as beaver, mink, muskrat, and so forth.

* * a * * * *
* * * the purpose of this bill is to dovetail into the other act [Migratory Bird

Treaty Act] and make it a part of the general scheme of protection of migratory
birds.

The legislative history indicates four things. First, Congress and
the executive branch intended to implement further the treaty with
Great Britain. Second, Congress and the executive branch intended
to give protection to treaty-protected birds through the establishment
of inviolate sanctuaries for them. Third, Congress and the executive
branch understood that treaty-protected birds include nongame
migratory birds, as well as migratory "game" birds. Fourth, Congress
and the executive branch used the terms "game" birds and "migratory
birds" interchangeably in discussing the legislation.

We believe that two possible conclusions may be drawn from the
legislative history. First, although Congress was concerned with a
fuller implementation of the treaty with Great Britain, it was prin-
cipally concerned with the protection of migratory "game" birds. The
limitation on the Secretary's authority to recommend and to purchase
lands needed for migratory "game" birds was-intentional, and the pro-
tection of nongame birds was intended to be incidental to the protec-
tion of gaiebirds. Nongame birds would be protected only to the
extent they could also use the "game" bird sanctuaries.

re&-i84--5---3- 
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Much of the debate centered on the need to provide additional. feed-
ing, resting, and nesting areas for ducks, geese and other game birds
and to prevent hunting on the sanctuaries. The references to non-
game migratory birds in the legislative history was an indication that
Congress expected that the game sanctuaries would provide protection
to these birds also, but not to buy lands primarily for them.

The Department, in carrying out a migratory bird acquisition pro-
gram, has as a matter of fact purchased lands primarily for migratory
"game" birds. This is especially true since the enactment of the
Migratory Bird Hunting Stamp Act in 1934. That Act authorized the
sale of "duck stamps." The receipts are used for the acquisition of
lands under the Migratory Bird Conservation Act. The legislative
history of the 1934 Act, but not the plain language of the Act itself,
indicates a strong intention.that these receipts are to be used for the
acquisition of migratory "game" bird sanctuaries only. Since 1934,
"duck stamp" receipts have been the main source of revenue for
acquisitions under the Migratory Bird Conservation Act.

The second possible conclusion is that Congress intended to au-
thorize the purchase of lands both for game bird sanctuaries and for
nougame bird sanctuaries and that the term migratory "game" birds
in, section 4 of the Act has no special significance.

Section 12 of the Act refers t the aquisition of reservation for
migratory birds and to the administration of the reservations "fre-
quented by migratory game birds." In the debate, Congress refers
to both game and nongame birds. No distinction is made. The Act
defines "migratory birds" to mean treaty-protected birds. These in-.
elude both game and nongame birds. Cngress and the executive
branch clearly intended that the treaty with Great Britain should be
fully implemented by aording protection to all migratory birds
through the acquisition of lands by purchase, gift or devise as sanc-
tuaries. The Comsission is not expre.sy or impliedly prohibited
from considering and approving areas for purchase which are rec-
ommended by the States or other interested persons. The Secretary's
purchasing power is restricted only to areas approved by the
Commission.

We, are not attempting here to indicate which conclusion is most
persuasive. As a matter of policy, the Department has in the past fol-
lowed the first. This is primarily because the need for game bird
habitat has been the greatest. The need for acquisition for endangered
species of non-game birds has only recently become apparent. Thus,
both needs are now important. We therefore have suggested that the
ambiguity in the Act should be clarified in the proposed legislation
to authorize an endangered species conservation program.

A second statute is the. Fish and Wildlife Coordination Act, 48 Stat.
401 (1934), as amended, 16 U.S.C. secs. 661-666c (1948). This Act
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:authorizes the various Federal water-resource construction agencies,
including this Department, to acquire lands in connection with a
project for the conservation, protection, and enhancement of wildlife.
Section 8 of the Act defines the term "wildlife" to "include birds,
fishes, mammals, and all other classes of wild animals and all types
of aquatic and land vegetation upon which wildlife is dependent.'
This obviously includes migratory birds. It also includes rare and
endangered species of wildlife. It is limited, however, to acquisitions
:at water-resource projects.

Acquisitions pursuant to the Fish and Wildlife Coordination Act
of lands at such projects as a mitigation or enhancement measure to
*conserve endangered species of migratory birds are not required to
be approved by the Migratory Bird Conservation Commission, because
such approval is only required for acquisitions under the Migratory
Bird Conservation Act. No purpose would be served by Commission
review, since Congress specifically authorizes most water-resource
-projects, including the fish and wildlife features.

In addition, State consent to acquisition is not needed. State con-
:sent is only required where the lands are acquired under the Migratory
Bird Conservation Act.

Acquisitions under the Fish and Wildlife Coordination Act for en-
,dangered species of fish and wildlife, including migratory birds, at
water-resource projects are a part of the project costs and would be
:financed through the use of appropriations to carry out a project.

A third statute is the Fish and Wildlife Act of 1956, 70 Stat. 1119
(1956), as amended, 16 U.S.C. 742a-742d, 742e-742j. Section 7 of
this Act directs the Secretary to, among other things,

¢ * * take such steps as may be required for the development, management,
advancement, conservation, and protection of wildlife resources through * *

acquisition of refuge lands * *

The Act does not set forth any procedures to be followed in acquir-
'ing refuge lands. It also lacks specific sanction and enforcement pro-
visions, as well as specific provisions relating to the issuance of
'regulations.

The Secretary is authorized, however, by Revised Statute sec. 161,
as amended, U.S.C. sec. 22, to issue regulations to carry out the
Department's functions. Also, Title 18, U.S.C. sec. 41 specifically
-rohibits certain activities on, among other places, refuges and pro-
vides a penalty for any violation. Where there is public recreation,
-the Secretary is authorized by. the act of September 28, 1962, 76 Stat.
t653, 16 U.S.C. sec. 460-460k-4, to issue regulations to carry out the
purposes of the Act. Penalties are also provided under the 1962 Act.
No provision is made under either authority for arrests by the Secre-
tary or his employees.
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The term "wildlife" as used in the 1956 Act is not defined. It does
not include fish, however, because whenever the Act authorizes' a pro-
gram relating to "fish," the term is specifically used. We believe
that the term "wildlife" may be construed broadly to include all wild
vertebrates other than fish. This includes endangered species.

The 1956 Act, therefore, authorizes the acquisition of refuge lands
for all forms of endangered species of wild vertebrates, except fish.
As in the case of the Fish and Wildlife Coordination Act, the Secre-
tary in acquiring refuge lands under the 1956 Act to conserve en-
dangered species of migratory birds is not required to obtain the prior
approval of the Migratory Bird Conservation Commission or the con-
sent of the States, because these requirements only apply to acquisi-
tions under the Migratory Bird Conservation Act. The acquisitions
under the 1956 Act are not specifically authorized by Congress. The
Secretary may therefore wish for practical reasons to obtain Com-
mission approval and possibly State consent before acquiring lands
for endangered species of migratory birds under the 1956 Act.

Acquisitions to conserve endangered species of wildlife may be car-
ried out with the use of direct appropriations under the authority of
the 1956 Act or with the use of money made available to the Secretary
under the Land and Water Conservation Fund Act of 1965. "Duck
stamp" funds would not be available, because they are limited to
acquisitions under the Migratory Bird Conservation Act.

Special statutes, such as the act of August 22, 1957, 71 Stat. 412, 16
U.S.C. sec. 696-696b, and the Fur Seal Act of 1944, 58 Stat. 100,
16 U.S.C. sec. 631a-631q, have also been enacted to protect particular
endangered species of fish and wildlife such as the Key deer, and both
the fur seal and the sea otter, respectively. These statutes would,
however, have limited value in carrying out an endangered species
acquistion program, because their authority is for the most part lim-
ited to specific species and in some cases to specific areas.

While we have indicated a number of alternative approaches in
obtaining necessary appropriations to carry out a program under these
statutes, we point out that present and future policy considerations
may dictate that only one approach should be followed in each case.

Certain gaps still exist in carrying out an endangered species pro-
gram. Acquisitions for endangered species of fish are limited to
water-resource projects. Adequate sanctions and enforcement pro-
visions do not exist in all cases. Unified procedures for carrying out
the program are not established. Authority is needed to use donated
funds to purchase lands. Also, clear authority is desired to carry out
propagation activities for endangered species. These and other gaps
in existing authority are filled by the proposed legislation mentioned
earlier. The legislation will also clarify the ambiguous provisions of'
the Migratory Bird Conservation Act.
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The views expressed..herein supplement and supersede the views
previously expressed on the subject ofand acquisition under the Fish
and Wildlife Act of 1956 and endangered species in memoranda dated
-July 10, 1961 andAugust24,1964.

EDWARD WEiNBERG,

Acting Solicitor.

FRANK MELLUZZO ET AL.-

A-30128
A-30132 Decided January 19, 1965 -

Xining Claims: Lands Subject to-Small Tract Act: Generally
When a small tract application is filed, a mining claim is subsequently located

on the same land, and the land is then classified as chiefly valuable for
small tract purposes, the classification relates back to the time of the filing
of the small tract application and the subsequent. mineral location becomes
invalid upon allowance of the application. -

Mining Claims: Lands Subject to-Small Tract Act: -Generally

The Secretary is under no obligation to issue regulations providing for mineral
location of mineral deposits reserved from disposition under the Small Tract

-Act.

Mining Claims: Determination of Validity

No hearing is necessary to invalidate mining claims located on land previously
included in small tract applications and subsequently classified for small
tract disposition.

APPEALS 1ROM THE BUREAU OF LAND MANAGEXENT

Frank Melluzzo and John L. Perry have',a pealed to the Secretary
of the Interior from a -decision of the Division of Appeals of the
Bureau of Land Management, datedJuly 24, 1963, which affirmed a
decision of the land office at Phoenix, Arizona, declaring their P&M
Enterprise No. 1 placer mining claim inull and void in its entirety and
their P&M Enterprise No. 5 placer mine.,claim null and void in part
because of the' filing of small tract applications covering the- No. 1
claim in its entirety and the No. 5 claim in part before the mining
claims were located and the subsequent classification of the land for
'disposition as small tracts.

Likewise, Frank Melluzzoi Wanita Melluzzo, and W. W., Adams
have appealed to the Secretary from a Division of Appeals', decision
of July 31, 1963, which affirmed a Phoenix land office decision declar-
ing their La Fe and La Fe No. 1 placer mining claims null and void in
part for the same reason.
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The claims, located for building stone, are in Maricopa County,.
Arizona, within the Phoenix-city limits. The attached appendix,'
shows that the conflicting small tract applications were filed at differ-
ent times from June 1946 to March 1955. In each instance, the mining-
claim in conflict was located from about 1 month to 9' years later. In
the case of the P&M Enterprise No. 1, the Bureau of Land Manage-
ment noted about 6 weeks after the filing of the two conflicting small
tract applications and over 5 years before the mining claim was located
that the land was under consideration for small tract purposes. In
each instance the land was classified for small tract purposes on
October 13, 1955, by Small Tract Classification Order No. 45, 20 F.R
7921. The land office declared the claims to be invalid on the basis of
the facts shown by the land office records without a formal contest
proceeding.

The decisions below were based upon the Department's decision in
Harry F. Nichols et al., 68 I.D. 39 (1961). The facts in the case were
that small tract applications were filed for land which previously had
been taken under consideration by the Bureau of Land Management for
small tract classification. After the applications were filed, a mining
claim was located on the land. Thereafter the land was classified for
small tract disposition. The Bureau of Land Management declared.
the claim to be invalid on the ground that the classification, which
segregated the land from mining location, related back to the filing of
the applications.

The Department agreed that this ruling would be correct in situa-
tions where a small tract application was filed, a mining claim next
located, and then a small tract classification made, but held that the
ruling was inapplicable to the facts in the Nichols case because, there,.
the land had been taken under consideration by the Bureau for small
tract classification before the small tract applications were filed. The
reasons for the distinction were fully set forth in the Nichols decision
and need not be repeated here.

As we have seen, the present cases involve the sequence of small tract
application, mining location, and then small tract classification. With
respect to the two small tract applications in conflict with the P&M
Enterprise No. 1, the land applied for, together with other land, was
noted by the Bureau as being under consideration for small tract clas-
sification on July 23, 1946, approximately a month after the applica-
tions were filed. As for the other small tract applications in conflict
with the remaining mining claims, it appears that the lands applied
for were not noted as being under consideration for small tract classi-
fication prior to the issuance of Small Tract Classification Order No.
45, sora. The factual situation here, then, is unlike that actually

. See ADpendix, p. 25.
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existing in the Nichols case. Instead it is like that considered in the
Nichols case as being subject to the doctrine of relation back, i.e., the
sequence of small tract application, mining location, and then
classification.

Appellants attack the Bureau's reliance on the Department's ruling
in the Nichols case on this sequence of events on the ground that the
ruling is dictum, that it is merely a ruling on a hypbthetical fact situa-
tion which did not exist in Nicho Is. Conceding this to be true, it does
not follow that the conclusion reached in Nichols is erroneous. On
the contrary, the ruling is fully supported by the reasoning set forth
in Nichols.

The appellants attempt to bring all but the P&M Enterprise No. 1
under the factual situation in the Nichols case by relying on paragraph
4 of Small Tract Classification Order No. 4. That paragraph
provided:

All valid applications filed prior to 3 :32 p.m. July 26, 1946, will be granted, as
soon as possible, the pieference right provided for by 43 CFR 257.5 (a).

Appellants assert that since all but the two small tract applications in
conflict with the P&M Enterprise No. 1 were filed after July 26, 1946,
they have no preference and therefore the relation back doctrine does
not apply.

43 CFR, 1958 Supp. 257.5 (a), cited in paragraph 4 provided at the
time order No. 45 was issued that an applicant who filed prior to receipt
by the land office of notice that the land was under consideration for
small tract classification would be given priority over others upon a
favorable classifications. The implication to be drawn from para-
graph 4 of order No. 45 is, therefore, that notice was received by the
land office at 3 :32 p.m., July 26, 1946, that the land described in the
order was under cohsideration at that time for small tract lassifica-
tion. The implication, however, does not appear to be in accord with
the facts.

The record shows that on July 23, 1946, a teletype was sent by the
Director's offic6 to the Phoenix land office advising that certain de-
scribed land was under consideration for small tract classification and
that the land office notified the Director's office on the same day that
his wire was received at 4 p.m. The land described included the land
previously filed on by the applicants in conflict With the P&M Enter-
prise No. 1 but did not inchlude any part of the other land included in
the other applications in conflict with the other three claims. Nothing
in the case records show that any other notice including these lands
was received in the land office on July 26. On the contrary, as noted
earlier, the records indicate that the lands were not noted as considered

AThe substance of the regulation remains the same today. 43 CFR 238.0-6(b).
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for small tract classification prior to the issuance of order No. 45.
There is no basis, therefore, for holding that the applications filed
after July 26, 1946, had no priority.

Appellants assert that paragraph 4 of order No. 45 cannot be so
lightly ignored and intimate that they invested time and money in
reliance on the clear terms of the order. This could not have been
true because the four claims in question were located in the period
November 26, 1951, to April 27, 1955. Order No. 45 was not issued
until October 13,1955, and not published until October20, 1955.

Appellants attempt to attack the basic concepts of the NichoZs de-
cision by contending that the Small Tract Act does not withdraw or
authorize the withdrawal of any land from mineral location; that, on
the contrary, the act provides for the reservation of mineral deposits
in dispositions under the act, together with the right to prospect for,
mine, and remove the same under such regulations as the Secretary
may prescribe; and that the Secretary cannot frustrate the statute by
not adopting regulations providing for mining the reserved deposits.

The Department met and answered this same argument in The
Dredge Corporation, 64 I.D. 368, 374 (1957), saying there that

The appellant contends that the fact that the Secretary has issued no regula-
tions relating to mining on those lands [lands classified for small tract purposes]
is proof that the mining laws apply. This is not so. The act makes the re-
served minerals 'subject to disposition only under applicable laws "and such
iregulations as the Secretary may prescribe." The Secretary has prescribed
that there shall be no prospecting for or disposition of the reserved deposits at
this time and until he prescribes regulations permitting the prospecting for,
mining and removal of such reserved deposits the lands in which such deposits
may be found are not open to location under the mining laws.

The Dredge Corporation subsequently brought suit, asking the Fed-
eral district court to determine that the Secretary's decision from
which the above quotation was taken is invalid and void and of no
force and effect. However, the court sustained the defendant's motion
for summary judgment and in the course of its opinion said:

The next issue raised by plaintiff is that the Secretary's acts of issuing the
regulation found in 43 CPR. sec. 257.15 then failing to issue further regulations
dealing with the disposal of minerals not subject to the Mineral Leasing Act
made the land in question open to location under the mining laws.

The Small Tract Act provided that the Secretary of the Interior has discretion
to sell or lease land "under rules and regulations as he may prescribe." The
Secretary issued a regulation (43 CFR sec. 257.15) clearly stating that "No
provision is made at this time to prospect for, mine, or remove the other kinds
of minerals (sand and gravel included) that may be found in such lands, and
until rules and regulations have been issued, such reserved deposits will not be
subject to prospecting." Similar to his discretionary powers granted under the
Mineral Leasing Act, under the Small Tract Act the issuance of regulations or the
nonissuance of regulations is a matter of the Secretary's 'discretion. Plaintiff's
arguments of discrimination are without merit.. Pease v. Udall, 9th Cir., de-
cided April 29, 1964; 'Superior Sand and Gravel Ming CJo. v. Ter. of Alaska,: 224
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:F. 2d 623 (9th Cir. 1955). (The Dredge Corporatson v. Penny et at., Civil No. 475,
D. Nev., May 18,1964.)

Appellants next seem to contend that it was improper to invalidate
their claims without a contest proceeding and hearing. They seem
to suggest that there is a factual question as to whether the lands in
,question were under consideration for small tract classification on
July 26, 1946, as paragraph 4 of Order No. 45 apparently implies.
Aside from the implication, however, appellants do not claim 'to have
any evidence that such was the situation. They do not say that they
would be able to submit any evidence on the point at a hearing. Con-
sequently, there appears to be no factual issue to be resolved at a hear-
ing. In The Dredge Corporation v. Penny et at., supra, the court held
that no hearing was required where the only issue presented was
whether mining claims could validly have been located on lands al-
ready classified under the Small Tract Act and already leased under
that act.

Finally, appellants state that some of the small tract applicants
may no longer be available to exercise their preference rights and that
their claims should not be invalidated unless the applicants are still
maintaining their applications. This position is well taken. Ap-
pellants' claims should not be invalidated as to portions in conflict with
the prior small tract applications until leases are issued in response
to the applications.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348),
the decisions-appealed from are modified to the extent indicated and
otherwise affirmed and the cases are remanded for such further action
as is appropriate.

ERNEST F. How,
Assistant Solicitor-

APPENDIX

Date of
'Serialnumbersofconflict- Date small Date of considera- Date of

irg small tract applie- tract ap- Name of mining claims mineral tion for small tract
tions plications location small tract classifies-

fied - _asifica- ton

vPhoenlxM83188 -6-1046 P&M Enterprise No.I 4-22-55 7-2346 10-12-5
Phoenix 083197 -6-13-46 - - - - 7-2346
Arizona 02872 -2- 4-52 P&M Enterprise No.5 4-27-55--- 10-13-55
Arizona 03378 - 4-22-52-
Arizona 08279 - 3-30-55-
Phoenix 083809 -3-19-47 La Fe No. I -2-10-63 --- 10-13-55
Arizona 01100 - 1-29-51 - - -
Arizona 04137 - 10-30-52 .
Phoenix 083809 ---- 3-19-47 La Fe -11-2-51 --- 10-13-55
Phoenix 083844 -- 4-2447- - --- -----
Arizona.01100 - ------ 1-29 1 - --
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APPEAL OP BOESPFLUG-KIEWIT-MORRISON

IECA-320 Decided January 21, 1965

Contracts: Performance or Default: Generally-Contracts: Construction and
Operation: Subcontractors and Suppliers-Delegation of Authority::
Extent of-Contracts: Construction and Operation: Construction against
Drafter

Where a contract contains a clause delegating to the contracting officer's
representative broad authority concerning the administration of the
contract, an interpretation by the contractor that such clause relieves him
of responsibility for seeing to it that appropriate construction procedures
are utilized by his subcontractors, is not a reasonable construction of the
contract, and hence, the doctrine of contra proferentem does not apply.

Contracts: Construction and Operation: Drawings and Specifications-Con-
tracts: Construction and Operation: Contracting Officer

Where a contract does not require Government approval concerning the propor-
tions or method of mixing ingredients to be used for plaster, a series of
correspondence consisting of the submission by the contractor to the Gov-
ernment of a proposed plaster formula, the solicitation by the Government
of an opinion from a plaster manufacturer, a reply from the manufacturer
and the transmittal of the reply by the Government to the contractor, does
not constitute approval by the Government of such formula, even if modified
to conform to the manufacturer's recommendations.

Contracts: Construction and Operation: Payments-Rules of Practice: Evi-
dence-Contracts: Construction and Operation: Subcontractors and
Suppliers

A claim for additional payment arising out of the etensive failure and crack-
ing of plaster and the repair thereof by the contractor Will be denied where
the weight of the evidence discloses that the defective plaster was the result-
of noncompliance by the plastering subcontractor with industry specifica-
tions and instructions that were known or readily available to the contractor.

BOARD O CONTRACT APPEALS

On September 19, 1955, the contractor, an organization of joint
venturers,' appealed from the denial of its claim by the contracting
officer's Findings of Fact and Decision, received by the contractor on
August 22, 1955. Hencej the appeal was timely. The claim in the
amount of $266,953.05, on which the appeal is based, involves extensive
cracking of plaster in the Native Service Hospital building in
Anchorage, Alaska, which was constructed by the contractor (herein-
after called "B-K-M," or "appellant") under the above-numbered
contract. Because of litigation in the courts of the State of Washing-
ton, concerning matters allied to the disputes involved in this appeal,.

'The firms which were combined for the purposes of this contract were J. C. Boespflug-
Construction Company, Peter Kiewit Sons' Company and Morrison-Knudsen Company, Inc.
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prosecution of the appeal was delayed. In September 1960, the litiga-
tion in the state courts being still pending, the appeal (then docketed
as IBCA-52) was dismissed by the Board without prejudice to its
later reinstatement when the state court litigation should have come
to an end.'

The litigation in the courts of the State of Washington consisted of
a suit brought by B-K-M as plaintiff, against its plastering subcon-
tractor, Steeves and Wilson, and the American Surety Company of
New York, as defendants. The American Surety Company of New
York was the surety on the bond furnished to B-K-M by Steeves and
Wilson for the performance of the plastering subcontract. The Amer-
ican Surety Company, as such surety, after the default of Steeves and
Wilson, engaged the appellant to perform the repair of the plaster,
which had been left unfinished by Steeves and Wilson. The amount
Rue the appellant from the surety company for performing such re-
pairs, in accordance with the separate agreement between them, was
one of the issues in that litigation.

Judgment was obtained by appellant against Wilson (the suit as to
the other partner, Steeves, having been dismissed after his bank-
ruptcy) in the amount of $266,953.05, and against the American
Surety Company in the amount of $175,991.70, in June 1961.

In April 1962, appellant requested reinstatment of the appeal before
the Board, and a hearing on the appeal was conducted in Seattle,
Washington, on October 23 to 26, 1962. Because of lengthy delay on
the part of the reporting service, the transcript of the hearing was not
received until December 10, 1963.

At the hearing, it developed that the claim involved is that of the
plastering subcontractor, Steeves and Wilson, presented by the appel-
lant as prime contractors It also appears that the bonding company,
the American Surety Company, is the successor party in interest as
claimant, having succeeded by subrogation to the rights of the subcon-
tractor.4 It has been agreed that at this time there is for consideration
by the Board only the question of liability. If the Board should find
for the appellant, the appeal would be; remanded to the contracting
officer: for determination of the question of damages, subject to the
right of' further appeal if the contracting officers determination of
damages should not be satisfactory to the appellant.5

In addition to the limitation described above, a stipulation concern-

2-Boespflug-MiewHtMorrison, IBCA-52 September 28, 19)ff, 60-2 BCA par. 2772.
Tr 15; S : ,: : t

*'Id emn.;
Letter dated. September 28, 1962,. from the. Board. of Counsel for appellant.
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ing the issues and the facts was filed with the Board at the commence-
ment of the hearing. The text of the stipulation is quoted below:

The parties hereto through their respective counsel hereby stipulate to the
following facts in connection with this appeal:

ISSUE

The issue in this case is whether the contractor is entitled to extra compensa-
tion by reason of the failure of plaster in the Anchorage Native Service Hospital
at Anchorage, Alaska or by reason of the contractor's efforts to remedy the plaster
failure. The contractor's claim is for the sum of $266,953.05 and relates to the
hospital building as distinguished from the quarters building.

STIPULATED FACTS

Appellant is a joint venture consisting of Peter-Kiewit Sons Co., Morrison-
Knudsen Co., Inc. and J. C. Boespflug Co. and was prime contractor for the con-
struction of the Alaska Native Service Hospital under Contract No. -1-IND-
42213 dated July 20, 1949. A correct copy of the contract accompanies the Find-
ings of Fact of the Contracting Officer as Exhibits A and B respectively.

By the terms of the contract the work was to be completed within 1,380 calen-
-dar days after notice to proceed. Notice to proceed was given by the Contracting
-Officer on August 3, 1949. An extension of time of 42 calendar days was granted
by Change Order 10-W dated Sept. 27, 1950 which extended the completion time
to June 25, 1953. The work was determined by Edward A. Poynton, Chief,
Branch of Buildings and Utilities who is charged with the administration of
the contract by the Contracting Officer to be substantially completed on July
10, 1953. Final acceptance was given on October 14, 1953. The sum of $2,800
was assessed against the contractor as liquidated damages for delay in comple-
tion of 14 calendar days.

By the terms of the contract the use of lightweight aggregate at the con-
tractor's option in lieu of sand in the preparation of all plaster was permitted.
Such lightweight aggregate to be similar and equal to zonolite plaster aggregate
as manufactured by the Universal Zonolite Corp., Chicago, Illinois. The plaster-
ing of the hospital commenced on June 4,1951.

Before the commencement of plastering the contractor submitted the plaster-
ing formula proposed to be used through Government Project Engineer Max E.
Boyer and the Project Engineer referred the matter to the U.S. Gypsum Co., Chi-
cago, Illinois by telegram dated May 28, 1951 which read:

'Contractor proposes following plaster formula colon two sacks fibered plaster
four cubic feet zonolite and four shovels sand Stop Your comments by air mail
requested."

The U.S. Gypsum Co. replied by telegram dated May 29, 1951 as follows:
"2-100 lbs bags of plaster to four cubic feet of zonolite and 4 shovels of sand

is 1 part gypsum to 2.3 parts aggregate. This proportioning is satisfactory
for plastering over gypsum lath and browning over metal lath. It would be too
lean for scratch coat on metal lath, would be ok if 4 shovels of sand omitted on
metal lath scratch coat. ASTM specs on 3 coat work require 1 part gypsum to
two parts aggregate for scratch coat and one part gypsum to three parts aggre-
gate for scratch on brown coat. Two coat work over gypsum lath requires one
part gypsum to 21,4 parts aggregate. Lightweight aggregates are proportioned
on a cubic foot basis and sand by weight. Where zonolite is used it is absolutely
imperative that proper heat and ventilation be provided during plastering."

Samples of lime to be used were submitted to the Project Engineer for approval
and approval, subject to contract requirement, was obtained by letter dated
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June 15, 1951. Water used in the mix was drawn from the Anchorage city-
water system.

The Contracting Officer found that except for sand and water the other speci-
fied materials used in the plastering of the hospital met the requirements of the
specifications.

Plastering of the hospital building commenced on June 4, 1951. It was super-
vised by Max E. Boyer as Government Project Engineer until his retirement from
Government service about December 8, 1951, at which time he was succeeded by-
Virgil E. Reimer as Project Engineer.

Plastering of the hospital building continued without interruption until Dec..
15, 1951 at which time operations were shut down until after the holidays.
Shortly after the first of January, 1952, it was found that severe cracking had
occurred in the plastering throughout the building. The cracking continued and
by the end of January was quite severe. Early in March the plastering sub-
contractors, Steeves and Wilson, partners, announced their inability to proceed
further and the surety company made arrangements for the prime contractor
to take charge of completion of the work. Representatives of the Government
demanded that the contractor repair the cracked plaster and the contractor
protested in writing this requirement. However the contractor did proceed to.
have repairs made. Various consultants were called to the job by the Govern--
ment, the contractor and the surety company. Reports of various kinds were
made attributing the cracking to a variety of causes. After repairs were made-
new cracks continued to develop and in many cases the repaired cracks reopened.

During the hearing the Board declined to grant the Government's:
motion to admit in evidence the record and testimony in the state courLt
litigation, for the reason that the parties in that litigation were not
the same as the parties in the appeal, and on the further ground that the,
issues in that litigation, while connected with the dispute involved in
this appeal, were in large part quite different. Moreover, the Board
considered it undesirable to substitute the record of testimony taken
in the state court in the place of testimony of witnesses who were
present and available to testify at the appeal hearing6,

The Government also moved to dismiss the appeal on the ground
that the judgment of the state court was res judicata and hence made
the instant appeal moot. The Board denied this motion as being un-
timely, as well as for the further reasons of dissimilarity of parties and
issues.7 The Board held, however, that excerpts from the record of
testimony in the state court litigation could be used for the purpose
of refreshing the memory of a witness or to impeach a witness.

"Zonolite" is a trade name for a mineral generally known as ver-
miculite. The evidence submitted by both parties tended to show that
the state of the art of using vermiculite as an aggregate in the plaster-
ing industry was generally in a developmental stage (at least in the area.
of Alaska), at the time of the inception of the contract, and that the

6 Cf. United States v. Aluminum Co. of America, I F.E.D. 48 (S.D. N.Y. 1938).
Of. Lamrsen v O'Brien, 90 F. 2d 792 (7th Cr. 193'7) Douglas v. Wisconsin Alumni

ResearchFotndation, 81 F. Supp. 1671 (N.D. I. 1948).
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body of generally available knowledge concerning the requirements
and limitations governing such use of vermiculite had increased con-
siderably since that time. Moreover, the causes of the serious failure
of the plaster, after its application to the walls of the building, by
reason of extensive cracking, long remained a mystery to the various
officials of the parties to the contract and the plastering subcontract.
Numerous theories were advanced by the parties as reasons for the
plaster failure, beginning in January 1952, but not until after April
1952, when experts from the U.S. Bureau of Standards arrived on
the scene, was it definitely determined that a combination of causes
was responsible for the damage.

The contracting officer's Findings of Fact and Decision comprise 160
pages, and only brief summaries will be quoted here. The contracting
officer summarized appellant's claim as follows:

The Contractor claims that the plaster in the Hospital was installed In
accordance with the plans and Specifications, under Government supervision
and, therefore, the excessive cracking that occurred was not due to the fault
or negligence of the Contractor who should be reimbursed for all expenses in-
curred in the repair of the cracked plaster and that an extension of time-should
be granted to cover the delay caused thereby.

The Contractor claims delay in the completion of the work because of a
carpenters' strike.

The Contractor claims delay in the completion of the work because of a strike-
against the Alaska Steamship Company.

The decisions reached by the contracting officer are set forth below:
1. The $26Q,953.05 claimed for expenses incurred or resulting from the repair

of the plaster cracking in the Hospital is denied.
2. The request for an extension of time because of the delay due to the plaster

cracking is denied.
3. The Contractor's request for an extension of eleven (11) calendar days time

for the completion of the project because of a carpenters' strike is granted.
4. The Contractor's claim for an extension of time because of delay alleged to

have occurred on the Hospital as a result of a strike against the Alaska
Steamship Company is denied.

5. The Contractor's claim for payment of $164.52, the cost of removing plaster
sample panels for use in making tests, is denied.

In its Notice of Appeal, the appellant took specific exceptions to a
number of the contracting officer's detailed findings concerning the
plaster failure and the delay resulting therefrom. Also, specific
appeals were taken as to all of the contracting officer's decisions (which,
for convenient reference have been assigned numbers as indicated
above) except for decisions numbered 3 and 4.

The several main arguments advanced by appellant in support of
its claims may be briefly stated and commented upon as follows:

1. The first argument is based upon section 25 of the Standard
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General Conditions of the contract, concerning the "Government
Superintendent," which reads as follows:

The District Construction Engineer will have general supervision of the work
.and will from time to time make inspections of the work or detail representatives
from his office for that purpose. A Project Engineer will be assigned to supervise
work on the project. The Project Engineer shall be responsible for the work being
performed in strict accordance with the drawings and specifications and shall
-call any deviation to the attention of the Contractor or his representative
immediately upon discovery. The Project Engineer shall enforce all of the
provisions of the Contract that pertain to matters prosecuted at the site. The
Project Engineer shall be responsible for the detailed supervision of the work.
'The District Construction Engineer and the Project Engineer have full author-
ity to demand of the Contractor or his representative that the contractor comply
with all the terms of the Contract and perform the work in strict accordance with
the Contract drawings and specifications. All demands upon the Contractor
shall be made in writing but where necessary to make demands orally the oral
instructions will be confirmed in writing later. Minor matters that are adjust-
able amicably need not be in writing, at the discretion of the party making the
-demand. Decisions of the District Construction Engineer or Project Engineer
are subject to appeal as provided in Article 15 of the Contract.

The Contracting Officer may at any time detail to the project for inspection
of the work, investigation of claims, labor disputes or any other matters that
may require attention, any persons whom he may desire. Such persons will not
in any way interfere with the Contractor or the work except to the extent neces-
sary to obtain the information required and the Contractor or his representative
shall cooperate fully with the persons so detailed.

It is the appellant's view that the provisions of section 25 give the
District Construction Engineer and Project Engineer such broad
powers and authority over the enforcement and administration of the
contract, and inspection of the work, that those provisions have the
effect of making the Government responsible for selecting the partic-
ular procedures to be used by the contractor or subcontractor in meet-
ing the requirements of the specifications.

The Board considers that such an interpretation is unreasonable.
The responsibility of a prime contractor for compliance with the con-
tract specifications is not diluted by provisions delegating to the Proj-
ect Engineer the necessary authority for enforcement of the contract
requirements. Hence, appellant is not entitled to application of the
rule of contra proferentem, in the interpretation of the provisions of
section 25.1 

Moreover, in the last paragraph of section 24, just preceding section
25, it is provided that:

The Contractor shall be responsible for all acts of the subcontractors employed
by him, and the approval of the District Construction Engineer of any subcon-
tractor will not relieve the Contractor of such responsibility. The failure of
any subcontractor to complete work in a satisfactory manner within the proper
time will not excuse the Contractor from any delay in the completion of the
entire Contract except as provided under Article 9 of the Contract.

8 4 M Contractors, Inc., IBCA-325 (April 21, 196A), 71 I.D. 132, 135, 1964 BCA par.
4208, 6 Gov. Contr. 257.



32 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 L.D

Article 9, "Delays-Damages," of Standard Form 23 (Revised April
3, 1942), forming a part of the contract, contains provisions for ex-
cusable delays, not pertinent here.

It is obvious, therefore, that there is also no ambiguity in the con--
tract respecting the continuing responsibility of the appellant for-
acts of subcontractors. The courts have consistently held that where
there is no ambiguity, there is no need to construe the contract.'

2. Appellant contends that the Government approved the formula.
for the plaster mix. We do not agree. In the first place, there was
no contract requirement for such approval. The Specifications (Divi-
sion A-17 Lathing and Plastering) allow the use of lightweight aggre-1
gate "at the contractor's option in lieu of sand in the preparation of'
all plaster throughout the project, [which] shall be similar and equal
to 'Zonolite' plaster aggregate as manufactured by the Universal
Zonolite Corporation, Chicago, Illinois." (Italics added.)

There is no contract requirement that approval of "Zonolite" be,
obtained from the Project Engineer; Zonolite (or its equal),,lwas the:
material specified if the option were exercised. Nevertheless, a sample'
of "Zonolite" was submitted for approval in connection with notifica-
tion by appellant to the Government of the exercise of the Option to*
use that material. It was approved, necessarily and perfunctorily-
of course, for the Project Engineer could not properly disapprove
material authorized specifically by the contract.

No formula was prescribed in the contract for the proportions to-
be used in mixing the plaster, for the Government may properly
assume that a contractor who holds himself out as an experienced
plastering contractor or subcontractor would have the necessary
"know-how" concerning ingredients and their mixing. The area rep-
resentative of the Zonolite Corporation suggested a formula to the
plastering subcontractor which included the use of sand together with-
the Zonolite aggregate. The addition of sand was proposed for the-
purpose of eliminating a slick film on the finished surface. As de-
scribed in the stipulation hereinbefore quoted, the proposed formula
was transmitted to the Project Engineer, although approval of the.
plaster formula was not required by the contract. The Project Engi-
neer did not approve the formula but transmitted it to the U.S.-
Gypsum Co., Chicago, Illinois, for comment. On receiving the reply,_7
the Project Engineer transmitted the comments of the U.S. Gypsum
Company (see stipulation) to the appellant and its subcontractor.

The comments so received, and their transmittal to appellant, were-
in no sense an approval of the formula which had been proposed.
Such comments were in fact a critical and cautionary warning, to the

Hongkong Whamnzpa Dock Co., Limited v. United States, 50 Ct. C1. 213, 222 (1915).
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effect that the addition of sand to the aggregate as well as the Zonolite,
would result in too lean a mixture for the "scratch" coat applied to the
metal lath. Sand should be omitted from this primary plaster coat,
additionally, the warning was clear that "it is absolutely imperative
that proper heat and ventilation be provided during plastering" where
Zonolite is used.

We conclude that the Project Engineer, in obtaining the comments
of the U.S. Gypsum Company, was merely cooperating with the
appellant. and its plastering subcontractor by obtaining an opinion
from known authority in the plastering field. There was no reason
why the plastering subcontractor and the appellant should not have
carried out their own respective responsibilities in the matter of
making such inquiries. It is unfortunate that in exercising the option
to use Zonolite in lieu of sand, the plastering subcontractor and appel-
lant chose to use a material concerning which they apparently knew
very little. Sand was the material they customarily used.

3. Appellant asserts that the work of mixing and applying the
plaster was uniformly carried out in accordance with the recommen-
dations of the U.S. Gypsum Company. The testimony in favor of
such a conclusion is unconvincing, to say the least. It is obvious (and
the testimony confirms it), that none of the appellant's supervisory
employees or the partners of the subcontractor had sufficient compe-
tence in the techniques of plastering, and none of the Government
inspectors were able to devote full time to watching the operation of
mixing the plaster. The mixing operation was so critical to satis-
factory plastering performance (especially in view of the admonitions
of the U.S. Gypsum Company), that the failure of the prime and
subcontractors superintendence in that regard was, in our opinion,
a serious dereliction of duty.10

Mr. Marvin Quayle, Vice President of the American Gypsum Com-
pany, was called .as a witness by the Government and was qualified
as an expert in the field of plastering and in the use of vermiculite
(or Zonolite) as an aggregate. He visited the project in April 1952,
at the request of the Northwest Vermiculite, Company, which concern
was furnishing the Zonolite aggregate to the plastering subcontractor.
Mr. Quayle was also a technical adviser for the Zonolite Company.
He testified that he observed the operations of plaster mixing for an
entire day He also spent several nights in the hospital building,
sometimes until 3 a.m. and 4 a.m., in order to check temperatures.

As to the mixing operations, Mr. Quayle found that, in addition to
the usual ingredients of gypsum and vermiculite,. 4 shovels of sand

10 Article of the contract provides as follows:
"Article 8. Superintendence.-The contractor shall give his personal superintendence

to the work or have a competent foreman or superintendent, satisfactory to the contracting
officer, on the work at all times during progress, with authority to act for him."
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were being used in each batch for the scratch coat, and 6 shovels of
sand for the brown coat. This clearly indicated a drastic departure
from the so-called formula, as modified by the warnings of the U.S.
Gypsum Company. Under that formula, as so modified, there should
have been no sand whatever in the scratch coat and only 4 shovels of
sand for the brown coat. Moreover, the shovels being used to measure
the sand were larger than standard, with the result that the quantity
of sand used was even further in excess of the proportions suggested
for the brown coat. Mr. Quayle also found that excessive quanti-
ties of water were being used in the mixing and that the sequence of
mixing was wrong.

Because of the great water-absorbent properties of vermiculite, it
is possible to use excessive quantites of water without affecting the
consistency of the plaster. Hence, the proper procedure should have
been to put into the mixture the proper quantity of water, then the
vermiculite, and after that the sand and gypsum. Mr. Quayle ob-
served that the sequence being used was as follows: water, sand, gyp-
sum, and last, the vermiculite or Zonolite (Tr. 301).

Apparently, there were some variations during the contract per-
formance in the sequence of adding the several ingredients. Mr. Wil-
son, of the plastering subcontractor firm of Steeves and Wilson, testi-
fied that water was added at the beginiiing and again at the end of
the mixing operation, to obtain the desired consistency. Mr. Quayle
testified that under Mr. Wilson's description of the mix, the in-
gredients would become segregated so that some portions of the plaster
would have sand and other portions would have no sand, some parts
with vermiculite and others containing no vermiculite. Such a series
of separation would cause weakness in the plaster when applied to the
walls of the building.

It was also the opinion of Mr. Quayle that "retarder," a substance
used to delay the "set" or hardening of the plaster, and which he ob-
served was used in the plaster mix, would create undesirable results
by permitting the vermiculite to continue its absorption of water from
the plaster for a longer period after it had been applied to the walls.

Mr. Quayle further stated that .the proper procedures for mixing
plaster were contained in the ASA (American Sand Association)
specifications, which are generally available to contractors. Addi-
tional specifications, prepared by a committee of which Mr. Quayle
was a member, appeared on every bag of Zonolite as well as in folders
which were "mailed to thousands of architects and plastering con-
tractors and general contractors throughout the country." Other
technical information and instructions appeared on bags of gypsum
purchased for the project and in technical manuals available to con-
tractors generally. It would appear that in actual: practice in the
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plastering work on this project, such instructions, as well as the warn-
ings contained in the telegram from the U.S. Gypsum Company, that
small quantities of sand should be used in the brown coat and ilo sand
at all should be used in the scratch coat in addition to vermiculite
(because of the danger of excessive proportions of aggregates to the
gypsum content) were largely ignored by the plastering subcontractor
(and by B-K-M as well, in its position of responsibility to see to it that
the work was properly executed and that prompt corrective measures
were taken when deficiencies became obvious).

In this connection, it also appears that at the time of Mr. Quayle's
visit in April 1952, the temperatures taken during the nights of April
25 and 26, indicated that the hospital building was not heated ade-
quately for good ventilating and drying conditions. The tempera-
tures ranged from 30 to 32 degrees, evidently because the heating
equipment had been shut down for the night. In short, it was Mr..
Quayle's opinion that the failure of the plaster was due to excessive
water, excessive quantities of aggregate to cementaceous material
(gypsum), lack of ventilation and heat, and careless installation of
studs and metal lath (which overlapped in many cases).

It should be observed that the disputes here considered do not rest
on any questions of acceptance of the work by the Government. The
damage to the plaster occurred long before the time arrived for ac-
ceptance. Nor was it necessary for the Government to invoke the one-
year guaranty provisions in paragraph 40 of the Standard General
Conditions of the contract. The Government invoked the provisions
of Article 10 of the contract in requiring appellant to repair the faulty
plaster.1 -

Mr. Quayle's testimony was buttressed and amplified by the opinion
evidence (supported by scientific tests) of the expert witness who,
in our opinion, was. the most knowledgeable in the techniques of
plastering.
* The experts furnished by the Bureau of Standards were Dr. Wells
(who was deceased prior to the hearing), Mr. Nolan Dickson Mitchell
(now retired) and Mr. William Cullen. Mr. Mitchell testified at
the hearing, and we are persuaded that his' testimony was the most
convincing of any evidence offered. Mr. Mitchell's qualifications
in the field are impressive (Tr. 423). We quote at length from his
testimony because, in attempting to paraphrase it, some of its clarity
and value could be lost.

' "Article 10. Permits and responsibility for work.-The contractor shall, without addi-
tional expense to the Government, obtain all required licenses and permits and be respon-
sible for all damages to persons or property that occur as a result of his fault or negligence
in connection with the prosecution of the work, and shall be responsible for a materials
delivered and work performed until completion and fnal acceptance. Upon completion
of the contract the work shall be delivered complete and undanzaged." (Italics added.).
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Beginning at page 425 of the transcript, with some omissions for
interruptions, Mr. Mitchell testified as follows:

Q In your responsibility as an expert, on concrete building foundations, what
did you find out?

A There was no evidence of any lack of proper foundation or of good con-
crete work. There were a few slight shrinkage cracks that we observed there,
but no more than is usual.

Q What did you observe with respect to the condition of the plaster?
A On the metal lath, the plaster, for the most-in most of the rooms and

corridors was badly cracked in a random pattern known as map cracking.
On the concrete surfaces I observed no cracks except where the concrete was

cracked, and there were very few of those. I recall observing only three cracks
on the concrete.

* * * a * * *

Q All right. Was there any indication as to the cause of the cracking of the
plaster?

A Yes, there were very evidently two reasons for the cracking of the plaster.
Q What probable causes were in evidence?
A Well, the way the plaster had deflected outward, adjacent to the cracks,

and the way the surface of the plaster, and also at the corners of the outlet
boxes, cracks had started at the corners of the boxes and also at the corner of
the door frames, the metal door frames.

Q Did you find any corroborating evidence to substantiate your views?
A Yes, I found a number of things corroborating my views.
Q And what are they?
A Well, I made tests of the plaster and found that it was weak, and we took

samples of the plaster from the walls and we found those to be curved also,
as I had observed on the wall; I found evidence of the use of excessive water
in the mix, where it was glazed on the keys of the plaster. In some instances
they had been so wet that it ran down, more like a liquid.;

Q Would you explain what you mean by plaster keys?
A Plaster keys are that part of the plaster which is pressed through the. open-

ings of the laths to hold the plaster in position on the base.
Q And you mentioned the glaze. Now what causes this glazing?
A The glaze is caused by excess water flowing out of the plaster and down

the surface, bringing out the plaster,-that is, the gypsum cement,-plaster
from among the aggregates, and it forms a sort of a glaze.

Q What is the effect of this excess water in the mix?
A It reduces the strength of the plaster from that which a normal amount of

water would produce.
Q What other factors did you notice that tended to cause the shrinkage?
A Well, the drying out of the plaster from the vermiculite, the drying of the

water from the vermiculite tends to shrink it, any mixture, and this is particu-
larly true of vermiculite, which has a great amount of water over and above
that required for sand in plaster.

Q Did you find any indication of slow-set factors?
A Well; Ididn't get any myself there, but Dr. Wells had reported to me a lot

of evidence of slow set, and evidence that retarders had been used in the plaster.
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Q Would that have any effect, and if so, how?
A Retarder reduces the strength.
(Q What else did you determine as to the mix?
A Well, it wasn't evidence on the job, but in tests made subsequently on

samples taken from the building we found the additives in the mix up to the
limits permitted by the specifications, and some were beyond those limits.

Now as I mentioned before, the greater amount f water, the greater amount
of shrinkage that could be expected.

Q Did you take samples from the partitions of the hospital?
A I marked them out, and in the presence of the contractor, cut them from

the partitions.
* 0V * A'* 0 f * - .e * 

Q Did you take them by yourself, or were there other people-
A Oh, yes. Dr. Wells was with me part of the time, and Mr.. Cullen was with

me at all times when I selected the area to be taken.
Q Who is Mr. Cullen?
A Mr. Cullen was the other man that accompanied Dr. Wells and myself.

He was a member of the staff of the National Bureau of Standards.
(Q On examination of these samples, what can you say concerning the compo-

sition of the plaster?
A I found that the plaster had aggregates composed of vermiculite and sand,

and of course gypsum.
Q Did you make an analysis of the light finish plaster?
A Dr. Wells' analyzed the finish, and I have a table prepared by Dr. Wells in

a report,-for my report.
Q What does that tableV
A That is Table 12.
Q That is your report?
A Yes, it is on page 32.
Q Table 2 of that report says characteristics of plaster. What does this table

show?
A It shows the amount of water required for making up plaster mixes with

the standard sand, and with Anchorage sand and with vermiculite and with the
mixture of vermiculite and sand. It also shows what is known as the con-
sistency of it, the time of set, and the tensile strength of briquets made from
these mixtures.

Q Does your view indicate anything with respect to the effect of the addition
of sand?

A Yes, the tensile strength of a vermiculite and sand plaster made up of 100
parts of gypsum cement, 17 parts of vermiculite to 45 of sand by weight, requires
about one-eighth more water to give a normal consistency; and its tensile strength
is lowered forty percent by the addition of the sand, over that of the -mixture
without sand.

The ExAMiNER. Mr. Mitchell, does the reduction in tensile strength have any-
thing to do with shrinkage?

The WiTNss. Not necessarily, but it does permit cracking at a much less
degree of shrinkage that would otherwise occur.

The ExAMINEa. Thank you.
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Q (By Mr. BRABNER-SMITH.) I call your attention to Table Number 11, where
you analyzed plaster. Will you explain this table?

A This table is the result of the analysis of base coat plasters from the samples
taken from the various locations as indicated in the first column. The weights
of the samples are given, the percentage of the insolubles, the magnetic content
of the insolubles is given in column 5, the percentage of sand in the aggregate
is given in column 6. Columns 7 and 8 show the volume of the two aggregates,
vermiculite and sand, per hundred pounds of gypsum cement.

Q Can you explain the wide variations in the amount of aggregate per hun-
dred pounds of gypsum plaster and sand?

A The only estimation I have is that it was either mixed that way, or
segregated after being mixed so as to produce that. I can't imagine segregation
producing any such wide variations as are shown in these columns. You will
notice that two samples-or three samples, were taken of each and run through
the test, so as to confirm the analysis as to the amount of sand.

Q This table 11, columns 7 and 8, I think those are the last two-
A The last two columns, the pair of columns on the right.
Q That also shows the total aggregate per hundred pounds. Does this indi-

cate a possible proportion in terms of the contract?
A No.

Q Explain why.
A Well, some of these are beyond any reason. Here is one that has 4.48

cubic feet of aggregates to the hundred pounds of gypsum, whereas the limit
specified for the brown coat plaster was only three and a half. Now, one, two,
three,-there are four of the seven samples that would be beyond the amount of
the top limit as given by the specifications.

Q I notice here that in one sample there is no sand; and in another there
is .17, .22, 53, .68, .70. This is a wide variation, is it not?

A Yes. Yes, it is an extremely-
Q What does that indicate to you?
A That the mixture had been changed, or that somebody was careless in

proportioning it.
Q Is there any evidence that increasing the amount of the proportion of

water in vermiculite plaster mix increased the shrinkage?
A No, increasing the water decreases the strength, as shown by table 2.,

Mr. Mitchell also stated in substance that the extent of the cracking
he observed in the plaster was as bad as he had ever seen in a number
of cases he had examined for failure of plaster.

Mr. Mitchell testified further concerning the white finish plaster
coat, that, while the ingredients were of good quality, there were
extreme variations in the mix, which would cause weakness in the
plaster and cause cracking much earlier than with a uniform mix.
Also, due to the long continued exposure of the finish coat to excess
moisture, chemical changes had occurred, converting some of the
gaging plaster to nesquehenite, a chemical having a higher water
content, and also resulting in the creation of magnesium sulphate, all
of which would tend to disrupt the white finish plaster.
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Considerable carbonation of the calcium content of the plaster
was discovered by Mr. Mitchell, which in his opinion was caused by
the carbon dioxide gas given off in normal combustion by the oil-fired
heaters used temporarily by the appellant in the fall of 1951, under
conditions of inadequate ventilation, before the permanent heating
equipment was installed in the hospital. Such carbonation would
also tend to shrink the plaster. Carbonation of plaster does not occur
normally until several years after its application.

Summarizing Mr. Mitchell's testimony, the primary causes of the
plaster failure and cracking were the weakness and shrinkage of the
plaster. Underlying reasons for the weakness and shrinkage were
the excessive amount of water used in the mix, the large proportion of
aggregate to gypsum cement, the slowness of setting of the gypsum
cement, and the condition of long continued moisture followed by
drying (Tr.; 441). The strains and stresses, which had been set up
by shrinkage in the base scratch coat and brown coat, could not be
relieved except by cracking which was aggravated by reduced tensile
strength.

The Board finds that the failure of the plaster was caused by the
acts of commission and omission on the part of the plastering sub-
contractor and of the appellant, as borne out by the weight of the
evidence. Appellant has failed to sustain its burden of proof in sup-
port of its claims that the findings and decision of the contracting
officer were in error. 2 Accordingly, those findings and decisions are
affirmed in so far as they are the subjects of this appeal.

CONCLUSION

The appeal is denied in its entirety:

THoMAs M. DuRsToN, Member.
I CONCUR:

HERBERT J. SLAUGHTER, Deputy Chairman.

APPEAL OF LAYNE TEXAS COMPANY

IBCA-362 Decided January 29,1965

Contracts: Construction and Operation: Changed Conditions-Contracts:
Disputes and Remedies: Equitable Adjustments

The encountering of boulders and other forms of hard rock during the
drilling of test holes and water supply wells under a contract which de-
scribes the materials to be drilled merely as clay, sand and gravel forma-

1 Allied Contractors, nc., IBCA-322 (August 10, 1964), 1964 BCA par. 4379.
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tions, located in alluvial and lake deposits along a mountain front, con-
stitutes a changed condition to the extent that the percentages of rock
and boulders encountered and the drilling problems created by their pres-
ence are outside the range of those which the contractor anticipated, and
are also outside the range of those which, in the light of the information
available at the time of bidding, were of. sufficient probability of occur-
rence to be considered as normal for the work area.-

BOARD OF CONTRACT APPEALS

This is a timely appeal from the contracting officer's denial of the
Layne Texas Company's claim for an equitable adjustment of the
contract price pursuant to the "Changed Conditions" clause (Clause
4) of a contract for drilling test holes and water supply wells on the
Weber Basin Project of the Bureau of Reclamation.

The contractor-hereinafter referred to as the appellant-seeks an
increase in the cost of performance in the amount of $38,349.17, predi-
cated on the theory that it encountered undisclosed and unanticipated
quantities of subsurface boulders, in sizes as large as one foot in diam-
eter, and other forms of hard rock while drilling the test holes and
water supply wells. The sites of the work were between the Wasatch
Mountain Range and Great Salt Lake in the vicinity of Ogden and
B ountiful, Utah.
a !Pheconitractwas enterediintoonJulle27, 1961. ItwasonStandard
Form 23 (Revised March 1953) and incorporated the General Provi-
sions of Standard Form 23A (March 1953). These included the reg-
ular "Changed Conditions" clause (Clause 4)1 for construction con-
tracts. The contract price was $152,605.15

The Board in its initial decision on this appeal 2 denied a motion to
dismiss the appeal prior to an oral hearing made by Government
Counsel on the ground that appellant had failed to timely comply
with the notice requirements of the "Changed Conditions" clause. The

I The full text of the clause reads as follows:
"The Contractor shall promptly, and before such conditions are disturbed, notify the

Contracting Officer in writing of: (1): subsurface or latent physical conditions at the site
differing materially from those indicated in-this contract, or (2) unknown physical con-
ditions at the site, of an unusual nature, differing materially from those ordinarily en-
countered and generally recognized as inhering in work of the character provided for in
this contract. The Contracting Officer shall promptly investigate the conditions, and if
he finds that such conditions do so materially differ and cause an increase or decrease in
the cost of, or the time required for, performance of this contract, an equitable adjustment
shall be made and the contract modified in writing accordingly. Any claim of the Con-
tractor for adjustment hereunder shall not be allowed unless he has given notice as above
required; provided that the Contracting Officer may, if .he determines the facts so justify,
consider and adjust any such claim asserted before the date of final settlement of the
contract. If the parties fail to agree upon the adjustment to be made, the dispute shall
be determined as provided in Clause 6 hereof."

2 Layane Texas Companp, IBCA-362 (January 30, 1964),, 1964 BCA par. 4022, 6 Gov.
Contr. par. 9(f).
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contracting officer found that "Government personnel were aware, of
the pioblems the contractor had encountered in performing work re-
quired u1nder the contract but considered all the work within the
scope of the specifications." His conclusion that timely .notice was
not given appears to have been based on the theory that the notice re-
quired by the "Changed Conditions" clause is notice of the making of
a claim for additional compensation. This was erroneous, since the
notice required by that clause, as distinguished from the notice re-
quired by the "Changes" clause (Clause 3), is merely notice of the ex-
istence of the physical conditions encountered. No evidence was
presented at the hearing which would justify different determination
than that reached in our initial decision. We find, therefore, that
there was substantial compliance with the notice requirements of the
"Changed Conditions" clause.

Paragraph 12 of the specifications of the contract as amended by
Supplemental Notice No. 1 described the principal components of the
work tobe performed as follows:

a. Drilling test holes at not less than six nor at more than nine potential
water supply well sites.

b. Electric logging all test holes.
c. Securing samples of clay, sand, and gravel materials from each hole.
d. Obtaining water samples from selected aquifers.
e. Reaming out test holes at Weber Delta Alternate and No. 2 sites and

installing 20-inch outside diameter casing.
f. Developing and testing Weber Delta Alternate and No. 2 Wells.

Paragraph 31 of the specifications described the geologic conditions
in the work area as follows:

31. Geologio conditions
The potential well sites are believed to be located in alluvial and lake deposits

along the Wasatch Front. Available records of private, municipal, and Bureau
of Reclamation wells in Weber and Davis Counties indicate that drilling will
probably be through clay, sand, and gravel formations.

The data on these wells may be examined at the office of the Bureau of
Reclamation in Ogden, Utah. The Government does not represent that these
records show completely the existing conditions and does not guarantee the cor-
rectness of any information shown thereon relative to geological conditions or
any interpretations thereof. Bidders and the contractor are responsible for any
deductions and conclusions which they may make as to the nature of the mate-
rials in which the holes are to be drilled and of the difficulties of performing
the work required under these specifications. (Italics supplied.)

An oral hearing took place before the writer of this decision ol
April 1 and 2, 1964, in Washington, D.C., at which time the testimony
of witnesses and other evidence were proffered by. appellant and the
Govermnent.

3 Shephterd v. United States, 125 Ct. C1. 724, 729-33 (195,3).
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Factual Bassis of the Claim

The Weber Basin Project-of which the subject contract was one
phase-is basically an irrigation project of the Bureau of Reclama-
tion, in which provision is also made for municipal and industrial
water supplies. Test holes were. drilled for the purpose of determin-
ing potential groundwater possibilities. If it appeared likely that
water could be obtained, the holes were subsequently reamed out to a
larger diameter and cased for development as production wells.4

Four months prior to award of this contract, appellant satisfactorily
completed another contract which had been awarded to it by the
Bureau of Reclamation. That contract called for the development
of the first two production wells in the Weber Basin Project, which
were designated as the Clearfield No. and Riverdale Wells. They
were situated 6 and 2 miles, respectively, south of Ogden, Utah. In
all, approximately 50 test holes and wells had been drilled in the
work area.-

During performance of the subject contract, appellant actually
drilled seven test holes, all of which were driven with rotary drill
equipment as distinguished from cable tools. The test holes were
either 7s -or 97/8 inches in diameter, and, with one exception, were
driven to depths below ground surface ranging from 1,005 to 1,208
feet. They were designated as follows: Weber Delta Alternate, Weber
Delta No. 2, Weber Delta No. 3, Bountiful No. 1, Bountiful No. 2,
Well No. 24 (also known as Clearfield No. 2) and Well No. 34 (also
known as Weber Delta No. 1).

As required by the terms of subparagraph 12e of the specifications,
appellant reamed and cased two of the test holes in order to develop
them as production wells. These holes were reamed out in stages
until they were at least 24 inches in diameter, so as to accommodate
casing 20 inches in diameter. The holes so developed were those
designated as Well No. 24 and Well No. 34.6

Appellant anticipated, when submitting its bid, that not more than
20 percent of the material encountered would consist of boulders and
other large material.7 Its bid was predicated on a site inspection;
on the statements pertaining to geologic conditions set forth in para-

*Tr. pp. 166-168, 209.
6 Gov. Ex. 1 attached to statement of the Government's position. App. Exs. 1, 2.
* By Change Order No. 1, dated September 6, 1961, Weber Delta No. 2 was abandoned

after the test hole had been driven to a depth of 287 feet. By the same order Well No. 24
and Well No. 34 were substituted for Weber Delta Alternate and Weber Delta No. 2 as the
test holes to be reamed and cased for development as production wells. The order was
agreed to by appellant.

7 Tr. p. S.



30] 7 : APPEAL OF LAYNE TEXAS COMPANY 43
Janizary 29, 1965

graph 31 of the specifications; on the experience obtained by it in
drilling the Clearfield No. 1 and Riverdale Wells, in drilling other
wells in the State of Utah, and in drilling wells in alluvial valleys
elsewhere; and on its evaluation of drillers' logs in the Utah State
Engineer's Office in Salt Lake City, where records of all test holes
and wells drilled in the work area were maintained. Most of the sites
covered by the instant contract were closer to the Wasatch Front,
the source of the alluvial deposits, than the Clearfield No. 1 and
Riverdale wells. Because of this, appellant expected that drilling
conditions at these sites probably would be worse than at the Clearfield
No. and Riverdale wells,8 and, in figuring its bid, made an allow-
ance of 30 percent on account of this difference.9

In the course of drilling the test holes and reaming and casing
the wells appellant encountered substantial quantities of hard rock,
mostly in the form of cobbles or boulders, that sometimes exceeded the
width of the hole diameters. The presence of these materials in the
unconsolidated and uncemented formations made it difficult to keep
the holes straight,10 and damaged the drilling bit cutters by destroying
their teethe and causing separation of the cones.'2 Contrary to ap-
pellant's anticipations, the cobbles and boulders tended to increase
in size and percentage with the depth of the holes.'3 Also contrary to
its expectations, the deeper strata had not cemented or consolidated to
a degree that would hold the rock material stable while being drilled.'4

In attempting to measure the differences between the conditions that
were, or should have been, anticipated and those that were actually
present, the Board has given weight to a number of factors. Among
them are the average rate of penetration achieved per each 8-hour
drilling tour, the number of bits used in drilling, the thickness of 'the
strata reported on' the logs as containing rock or boulders, and the
probable percentage of rock and boulders in the total depth penetrated.
The conditions realized on the job have been compared with those
revealed by the evidence as having been experienced on other com-
parable jobs. Thus, each of the factors mentioned above for each
test hole or well driven under the subject contract has been compared
with the corresponding factors for the Clearfield No. 1 and the River-
dale wells, after making allowance, to the same extent as appellant

8 Tr. p. 54.
9 Tr. pp. 103-4.
"Tr. p. 111.
"Tr. p. 01.
1P Tr. p. 70.
3Tr. pp. 11, 87.

14 Tr. pp. 80, 82.
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appears to have done, for the differences in distance from the Wasatch
Front. Weight has also been given to appellant's half century of
drilling experience, and to the fact that the Government's witnesses
were unable to identify any pre-existing test hole or well in the work
area at which the conditions appeared to have been as bad as those at
some of the sites where drilling was performed under the instant
contract.

Upon the basis of this evaluation, the Board finds that the physical
conditions actually encountered by appellant at four of the seven sites
covered by the subject contract fall within the range of physical con-
ditions that, in the light of the information available at the time of
bidding, were of sufficient probability of occurrence to be considered as
normal for the work area. These four sites are Weber Delta No. 2,
Weber Delta No. 3, Bountiful No. 1, and Well No. 24.15 The Board
finds that at the remaining three sites the physical conditions en-
countered were materially worse than those which, judged in the same
manner, could be considered as normal for the work area. These
three sites are discussed below in greater detail.

Weber Delta Alternste Test Hole

This test hole proved to be exceptionally difficult to drill. The
-average rate of penetration was 19.4 feet per each 8-hour drilling;
tour and the number of bits used amounted to 43. The total depth of
the hole was 1,208 feet, and strata containing rock or boulders are
shown on the logs as occupying 694 feet of this depth.16 Because some
of these large materials were embedded in formations containing
other materials, the exact percentage of rock and boulders which ap-
pellant encountered while drilling the test hole cannot be precisely de-
termined. The Board considers that about 35 percent of the depth
of this hole consisted of rock and boulders.

Bountifuil No. 2 Test Hole

Similar conditions were encountered in this test hole. The average
rate of penetration was 28.7 feet per tour and 18 bits were used. The
total depth was 1,005 feet, and strata containing rock or boulders are
shown on the logs as occupying 739 feet.7 Here again', some of the
rock and boulders were embedded in formations containing other
materials. The Board considers that about 40 percent of the depth
of this hole consisted of rock and boulders.

's Appellant's geologist conceded that Well No. 24 involved no unanticipated conditions.
Tr. p. 43.

'1 App. Exs. 10, 18.
" App. Exs. 10, 14.



39] APPEAL OF LAYNE TEXAS COMPANY 45
January 29, 1965

WeUi No. 30.

Maj or difficulties were also experienced in connection with Well
No. 34. The average; rate of penetration achieved in drilling the
test hole was 29.5 feet per tour and 17 bits were used. The reaming
of the hole in order to acconnodate the casing was also accomplished
at low rates of penetration and with a high consumption of bits.
Boulders projecting from the sides of the hole necessitated four ream-
ing operations instead of the standard three. The total depth of
the well was 1,005 feet, and strata containing rock and boulders are
shown on the logs as occupying 740 feet.'8 Taking into account the
embedding of the larger materials, the Board considers that about 35
percent of the depth of this well consisted of rock and boulders.

Was There a Changed Condition?

The "Changed Conditions" clause applies to two categories of con-
ditions. The first comprises "subsurface or latent conditions at the
site differing materially from those indicated in this contract." Or
in summary, "Misrepresented conditions." The second comprises "un-
known physical conditions at the site, of an unusual nature, differing
materially from those ordinarily encountered and generally recognized
as inhering in work of the character provided for in this contract."
In summary, "unexpected or unanticipated conditions." The terms
are expressed in the alternative. Hence, a contractor is entitled to
relief under Clause 4, if it succeeds in proving that it encountered a
condition which falls within the scope of either category.
- Appellant alleges that it encountered changed conditions within
the meaning of both categories.

Misrepresented Conditions

One of the issues to which the parties have given much attention
is whether paragraph 31 of the specifications, which described the
geologic conditions in the work area, was a Government "misrepresen-
tation" of subsurface materials likely to be encountered, particularly
since it stated that the drilling would probably be through clay, sand
and graveZ formations, believed to be located in alluvial and lake
deposits.

The expert testimony of a Govermuent geologist-who had devoted
three years to study of the area, and whose qualifications and demon-
strated knowledge were impressive-was to the effect that, in geologic
terminology, the term "gravel" is broad enough to comprehendcobbles,

38 App. Exs. 10, 20.
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boulders and other large materials, when embedded in an alluvial
formation along a mountain front. Numerous publications, treatises
and documents in substantiation of this interpretation were proffered
in evidence by the Government.'9 Appellant's experts, on the other
hand, placed a more restrictive connotation upon the term "gravel."

For the purposes of this appeal, it is unnecessary to resolve the tech-
nical issues of terminology thus presented. Appellant did not read
paragraph 31 as meaning that no boulders at all would be encountered,
but, instead, anticipated the presence of boulders in substanial quan-
tities. Conversely, the Government does not argue that appellant
should have expected that the formations might be composed solely
of boulders, and, in view of the references to clay and sand in paragraph
31, could not have so argued successfully. It is thus obvious that
the real question dividing the parties is: "What amount of boulders
and other large materials should have been anticipated?" This is
a question to which paragraph 31 does not purport to give an answer.
There is nothing in that paragraph which says, either expressly or by
necessary inference, that boulders and other large materials constitute
10 percent, 20 percent, 35 percent, 40 percent or any other given frac-
tion of the formations to be drilled. The decisions under the "Changed
Conditions" clause "are replete with warnings against reading into
statements of physical conditions connotations or deductions as to
which the statement itself is silent." 20 Since paragraph 31. did not
purport to indicate what amount of large materials would be encoun-
tered, the Government did not "misrepresent" the geologic conditions
of the work area, in so far as pertinent to this appeal, within the mean-
ing of the first category of the "Changed Conditions'' clause.

Unanticipated Conditions

Appellant admits that it encountered boulders in the drilling of
the Clearfield No. 1 and Riverdale wells,21 but not in such number
and intensity as were subsequently experienced in performance of
the subject contract, as to which no major drilling problems had been
foreseen by appellant. Its geologist testified also that the hard ma-
terials penetrated in these earlier wells were of smaller diameter than
those encountered under the instant contract.22

19 Gov. EXo. B-1 to B-12, inclusive.
2 0 Erhardt DahZ Andersen, IBCA-223 (July 17, 1961), 68 I.D. 201, 217, 61-1 BCA par.

3082 3 Gov. Contr. par. 505.21Tr. pp. 8, 72.
22 Tr. p. 66.
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One of the purposes of the "Changed Conditions" clause is to induce
bidders not to presuppose that they will encounter the worst possible
conditions-a presupposition which would be costly to the Government
by increasing the contingency allowances included in the prices bid.23

In keeping with that purpose, the standard that must be applied in
determining whether a changed condition of the second category
exists is the standard of normal conditions.24 That standard has been
followed by the Board in comparing, as previously explained, the
conditions encountered on the instant job with those experienced on
the Clearfield No. 1 and Riverdale job, as well as with those revealed
by the logs of other test holes and wells driven prior to the making
of the subject contract.

The Board is satisfied that the percentage of rock and boulders en-
countered and the drilling problems created by the presence of these
objects materially exceeded, not merely the quantities and difficulties
appellant expected, but also the quantities and difficulties that should
reasonably have been expected under normal conditions, in the case of
three of the sites, namely, the Weber Delta Alternate, Bountiful No. 2,
and Well No. 34 sites. What appellant encountered at them can be
fairly characterized as unknown, as unusual, and as differing mate-
rially from the physical conditions ordinarily encountered and gen-
erally recognized as inhering in drilling work in the area involved.
We hold, therefore, that a changed condition of the second category,
within the meaning of Clause 4 of the contract, was present at these
three sites.:

The physical conditions encountered at the other four sites, namely,
Weber Delta No. 2, Weber Delta No. 3, Bountiful No. 1 and Well
No. 24, were as the Board has found, within the range of normal
conditions. We hold that no changed condition, within the meaning
of Clause 4, was present at those locations.

Since the conditions at these four sites were within the range of
normal conditions, the amount by which the actual and reasonable
costs of the work accomplished at them is exceeded by the actual and
reasonable costs of the comparable work accomplished at the Weber
Basin Alternate, Bountiful No. 2, and Well No. 34 sites may properly
be taken as the basic measure of the amount of the equitable adjust-
ment to be allowed with respect to the changed conditions encountered
at the three latter sites. In making this comparison account should
be taken of the differences in the nature and amount of the work

23 Ruff Y. United States, 96 Ct. Cl. 148, 164 (1942).
24 JIrhardt Dahl Andersen, supra note 20, 68 I.D. at 215-16; Urban Construction Corpora-

tion, ASBCA No. 8742 (January 31, 1964), 1964 BCA par. 4082.
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required by the contract at each site, such as, for example, the fact
that some holes did not have to be reamed and cased, and the fact
that some holes were drilled to lesser depths than others. Appropriate
allowances for overhead and profit should, of course, be included
in tie equitable adjustment.

Remand

The parties have stipulated that the Board is to decide at this time
solely the issue of whether appellant is entitled to an equitable adjust-
ment of the contract price under the "Changed Conditions" clause,
and that* if the Board should decide this issue in favor of appellant
and if the parties should f ail to agree uponthe amount of the equitable
adjustment, any further testimony needed to resolve the issue- of
amount may be taken by deposition.

The Board, accordingly, remands the dispute to the contracting
officer for ascertainment and establishment of the amount to be allowed
as an equitable adjustment on account of the Weber Delta Alternate,
Bountiful No. 2, and Well No. 34 sites. If the contracting officer and
appellant are unable to agree upon the amount of the equitable adjust-
ment to be made, the contracting officer should determine the amount
and issue findings of fact showing the basis for his determination.
If appellant is dissatisfied with the contracting officer's determination
it may, within 30 days from the receipt thereof, take an appeal to the
Board under the "Disputes" clause of the contract. If such a second
appeal is taken it will be decided on the present record, supplemented
by such further evidence as either party may present in- deposition;
form pursuant to the stipulation.

Conclusion

The appeal is sustained to the extent indicated above with respect
to the Weber Delta Alternate and Bountiful No. 2 test holes, and as
to Well No. 34. The appeal is denied with respect to the Weber Delta
No. 2, Weber Delta No. 3, and Bountiful No. 1 test holes, and as to
Well No. 24. The dispute is remanded to the contracting officer for
further proceedings consistent with the findings made and conclusions
reached in this decision.

JOHN J. HYNES, Member.s

WE CONCUR:

HERBERT J. SLAUGHTER, Deputy Chairman.

THOMAS M. DURSTON, Member.
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APPEAL OF CHARLES T. PARKER COiNSTRUCTION CO.

IBCA-328 Decided February 4, 1965

Contracts: Construction and Operation: Actions of Parties-Contracts:
Performance or Default: Acceptance of Performance-Contracts:
Disputes and Remedies: Burden of Proof

Where a. contract contains the clause entitled "Permits and Responsibility
for Work, Etc.," of Standard Form 23A (March 1953), the contractor is re-
sponsible for damages to all materials: furnished and work performed and
for replacement or repair thereof at his own expense, until completion
and final. acceptance, unless, it is established: by a preponderance of the
evidence that such damages are due solely to wrongful acts or omissions
of the Government.

Contracts: Construction and Operation: Actions of Parties-Contracts:
Performance or Default: Inspection-Contracts: Performance or De-
fault: Breach

fUnder a contract which provides that backfilling work shall be performed in
a prescribed manner and then only in the presence of a Government in-
spector, after timely advance notice to the Government'of the starting of
such' work, instructions issued by the Government inspector, to a contrae-
tor's employee who was performing improper backfilling' in viol'atioi of the
contract provisions, that such improper backfilling be stopped, and that
backfilling be performed only in the presence of an inspector, do not consti-
tute interference by the Government with the! contract work and do not
create any liability on the part of the Government for damage to transmis-
sion line towers occurring during a windstorm a few days after the issuance
of such instructions.

BOARD OF CONTRACT APPEALS

The contractor-appellant has appealed timely from Findings of
Fact andiDecision of the contracting officer dated April 13, 1962. The
dispute arises from the denial of the contractor's claim of $33,846.79
for repair and re-erection of steel towers for an electric power trans-
mission line. Five of the towers were blown down in a- windstorm
on October 23, 1960. At the time of the storm these five towers had
not been completely backfilled. Five other towers that lacked com-
pleted backfill remained standing. The appellant alleges that the
towers were blown down. as a result of Government instructions .to
appellant to stop its practice of partially backfilling the tower foot-
ings in the absence of a Government inspector,- and as; a, result of the
failure of the Government to have an inspector usually available for
supervising regular backfilling. Also, it is: alleged that thel'-towers
were not sufficiently stable,. because of a new design that involved
smaller footings and a narrower spread of the tower legs.i-

The Government contends that the. appellant's method of inter-
mediate backfilling was in violation of the contract specifications and

72 I.D. No. 2;76s38-65-1
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was not adequate for stabilizing the towers; -that Government inspec-
tion services were available for observing the backfill operations as
required by the specifications; that the blow-down: was caused by the
contractor's delay in completion of backfilling; and that the new de-
sign was not-to-blame for the overturningiof thetowers...

The contract, dated June 15, 1960, was in the estimated amount of
$545,065,. and included Standard Form 23A (March 1953). It pro-
vided for the. construction of Schedule III; of the Big Eddy-
McLaughlin section of the Big Eddy-Keeler 345 KV Line -No. 1,
Schedule III being an electric-power transmission line 22.3 miles-long.
The scope of the: work included the placing of footings; assembly
and erection of steel towers, and stringing of heavy conductor, cable
known as AC SR "Chukar" conductor. The claim considered here
arose prior to the stringing of conductor.- The contract was com-
pleted on time, including the repaiir of the towers.

Backfill requirements pertinent to the claim appear :in Paragraphs
7--208--A, 7-208-C, 7--208-H, and 7-208-J of the pecifications, which
read, respectively, as follows: .

7-208. B A CFRILL. A. Backfihling shall be performed only in the presence of
the contracting officer.:

* - * R e * L* . em .. -. * . 7SS|n' *'-

C. Backfill shall be clean and free from frozen earth, snow, ice, refuse, timber,
vegetation or other foreign matter.:

* : * * - * - : *

"H. When backfilling pressed- plate footings, the first operation shall be the
complete covering of the plate to a depth of one foot with fine material which
shall be hand-tamped during placement. When backfilling grillage footings, the
first operation shall be the complete covering of the grillage to a depth of one
foot with fine material which-shall be hand-tamped around and under the flanges
of all grillage members' during placement. Backfilling shall progress in hori-
zontal layers. Each layer shall be compacted ad all voids filled with fine ma-
terial which shall be compacted.: Sharp rocks shall not be placed directly against
footing and tower steel. During backfill operations, the position of the footing
shall not be disturbed by undue pressure in any one direction. Bulldozing back-
fiI material against tower legs, and: diagonal braces will .not be permitted.
(Italic added.)

* * * . * * 8 v

J. The contractor may for his convenience postpone the completion of backfill
of certain footings until just prior to stringing, provided the partial backfill is
brought to a level such that, in the opinion -of the contracting officer, the safety
of the footing and tower is assured.; As a rule, this level is the point of connec- 
tion of the diagonal member of the footing stub angle.

There seems to be little or no dispute concerning what was done
during the early stages of constructing footings and placing the initial
backfill, or concerning tower assembly and erection. Where excava-
tion in rock was required for footings, concrete was used to anchor the
steel "footing-stub angles," to which the tower legs-were later attached.
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Where there was a sufficient depth of soil, a new type of square pressed-
steel base plate was used for each' tower leg foundation, each plate
being about 48 inches square and 3/8 of an inch thick. . The steel stub
angle was bolted to the center of each plate (Tr. 18). The previous
type of base plate or pad, with which the appellant had been familiar,
was known as a "grillage" footing, consisting of an, assembly of 4
or 5-steel beams bolted together in the form of a rectangle, with cross
pieces., This formed' a heavy .base -ith space between the several
membershhere dirt could be placed, which, accordXg to appellant,
tended to reduce the extent of lateral movement (Tr. 22).' ,;a'

The excavation for the footings were 3 or 4 feet deeper for the steel
plate than for the grillage type of footing, apparently in compensa-
tion for the lighter weight and smaller area of the new type of base
plate, as, well as for the narrower spread of the tower legs. The
total depth of footings for' a standard tower of the new design was
about '10 feet.

The steel footing plates were installed by a footing crew which
then backfilled the footings by hand shovels with about 1 foot of com-
paratively fine earth, tamping this ,backfill by .hand. The. 1 foot
quantity was the minimum quantity~'f initial backfill required by
Paragraph 7-208-H. The next step in the operation was the clear-
ing and leveling of a landing strip for the tower erection crane. It
was performed by a bulldozer or "Cat" having a steel blade about 11
feet wide and.4 'feet inheight (Tr. 36,37). In the course of preparing
the landing strip, Mr. Dell Sager, the' contractor's Cat operator, in
accordance with instructions of his, foreman, Mr. Thomas H. Beltz,
pushed an indeterminate amount of soil into many of the footing.
excavations. In some instances it was not feasible to bulldoze the dirt
into all footings for each tower, because of the steep terrain. Next
in the sequence of operations was the. assembly and erection of the
towers, painting of the tower legs, and completion of, backfill.:

The appellant considered that the intermediate step of pushing
dirt into the footing excavations did not constitute a backfill opera-
tion. However, the Board concludes that it could not be considered
otherwise since there is no indication that appellant intended to re-
move this dirt and replace it. with material handled in strict conform-
ity with the pertinent requirements of the specifications.;

This intermediate backfill operation, as performed by appellant,
violated the specifications in several particulars. Neither the con-
tracting ,officer nor any representative of his was present and, hence,
there was no compliance with Paragraph 7-208-A, even when account
is also taken of the statement in Section 2-105 of the Supplementary
General Provisions of the contract that the contracting officer's inspec-
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tion responsibilities will be performed by his construction and inspec-
tion officials. Moreover, the operator of the "Cat" did not have an
unobstructed, view of the; material which he was pushing into the
footing excavations, because of the large blade on the front of the
machine. For this reason, as well as the fact that there was no other
contractor employee or Government inspector present to assist or
guide him, a certain amount of debris was occasionally pushed into
the'holes along with the earth material, contrary to Paragraph 7-
208-C. Nor does there appear to have been any attempt to fill the
voids with fine material and to compact each layer, as' required by
Paragraph 7-208-H.

This unofficial backfill operation was stopped by the Government's
backfifl inspector, Mr.'Hugh E. Ross, on October 18, 1960, when he
observed 'Mr. Sager leveling off a landing at the tower site numbered
"fifty over three" ('50/3), and noticed two bolt boxes and a four-foot
tree root in the footing excavation. Mr. Ross advised Mr. Sager
not to do any more backfilling without a helper or in the absence of
an inspector.

At the time of Mr. Ross' instructions the regular backfill crew was
about 15 towers behind the tower erection crew.' On several occasions
Government officials had expressed their concern to the Icontractor's
supervisory personnel as to the necessity for more prompt completion
of backfill. The first occasion was about two weeks after the con-
tractor had commenced the construction of footings, in July 1960,
when Mr. Robert E. Bramley, a Government construction inspector,
had a conversation with Mr. Pat Doyle (James P. Doyle), the con-
tractor's supervisor in charge of the contract work. Mr. Bramley
testified (Tr. 77, 78) that Mr. Doyle's response to his inquiry (about
the interval or lag between the initial one-foot backfill and the com-
pletion of the backfill operation) was to the effect that the contractor
would not plae' any substantial amounts of backfill in the footing
excavations prior to erection of the towers because such backfill would
cause difficulty in adjusting the positions of the stub angles precisely
enough to permit fastening them to the first leg extensions for the
towers.' Later, however, the contractor complained that with only one
foot of backfill over the base plates, the latter had a tendency to move
too much when the tower sections were being bolted to' the stub angles.
That tendency does not seem to have been a major difficulty. Some
movement was necessary for proper adjustment, according to
Mr. Doyle.'

The Board finds no fault with the procedure outlined by Mr. Doyle.
Paragraphs 7-208-1E and. 7-2084 of the contract specifications do 'not
require the placement of more than one foot of backfill prior to erection
of the towers. In fact, the latter paragraph expressly provides that
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complete backll of certain footings' may be postponed. for the
contractor's convenielce until just prior to stringing.

'There was no logical reason for placing heavy quantities of backfill
at the time of placing the 'first one-foot layer, for the sole purpose
of completely immobilizing the' footings and the footing stub angles,
prior to commencement of tower erection. However, if any inter-
mediate bacfwlling was to be done, that stage would have been a more
suitable occasion than was the -ianding 'Cat operation.

The real difficulty' is that-the contractor pernitted delay (after
tower erection)1 on the part of its subcontractor's backfill crew, to
the point where complete backfilling was about 15 towers behind sched-
ule. In effect, the contractor thus took advantage of the permissive
or convenience provisions of Paragraph 7-108-J with respect to post-
ponement of backfilling, but failed to comply with the conditions prece-
dent to such delay. It neither followed the opinion of the contracting
officer's representative as to the, level of partial backfill that would
assure the safety of the footing 'and tower, nor brought the partial back-
Ml up to the level of 'the point of connection of 'the diagonal number
to the footing stub angle. Generally speaking, this point of connection
was about feet above the footing base plate and about 2 feet, 9 inches,
below the normal ground surface.

The Goverment had anticipated the possibility of delay in back-
filling and called 'it to'the attention of the contractor about Sep-
tember 20 or 22, 1960, with stress on the advantage to the contractor
of receiving more prompt partial payments. Such payments would
not be forthcoming except as backfilling was completed for each tower,
as provided by Paragraph 7-108-K. The testimony of Mr. Warren W.
Ausland, the Government project engineer (confirmed by his assistant
for inspection, Mr. Harold B. Johnston), concerning their conversation
with Mr. Shirran, the contractor's representative stationed at the
project site (Tr. 145-L46), shows that Mr. Ausland had been particu-
larly concerned because of the narrow spread of the towers, and feared
that the contractor might hold up the backfill operation until the tower
legs had been' painted. 'Usually about two days would be needed for
painting the tower legs, including drying of the two coats of paint.
However, the 'paint line, below which the specific s d idnot require
painting, was only 2 feet, 6 inches below the normal ground surface,
or;' in other words, just above the point of connection of% the diagonal
nunber to the footing' stub; angle.

'Mr. Charles T. Parker, President of appellant, a graduate engineer.with many years
of experience in construction work (including; 30 years in power line construction), testi-
fied that he was concerned about the backfill delay because of the danger of injury to farm
livestock which might fall into the excavations., e also expressed the opinion that the
necessity for deeper fotings made the new design more exptusive than the old typeof
tower.
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The tower erection had comimenced only a few days before Mr.
Ausland's discussion with Mr. Shirian, and the first four towers were
being backfilled or had been completely backfilled. Mr. Ausland
testified that in order to ensure that no delay would be caused by paint-
ing, he asked Mr. Shirran to partially backfill each tower, as soon as
it was erected, to a point just below the bottom of the paint line; ad-
vising Mr. Shirran that such partial backfill would be acceptable, until
the backfill could be completed to the ground surface.: 

Mr. Ausland said he tried to make his request more emphatic by
saying to Mr. Shirran:

I dan't want to see the sul go lown on a dar tower that's not backfiled that
day.

The record does not indicate the nature of Mr. Shirran's reply to Mr.
Ausland's request. . In any event, Mr. Ausland's testimony has not
been contradicted.. Moreover, there is no evidence that either Mr.
Shirran or any other official of. appellant made any protest against
the procedure requested by Mr. Ausland.2 This procedure. was con-
sonant with.Paragraph 7-208-J, but nevertheless, appellant did, not
follow it. On the contrary, appellant's normal..contruction procedure
included only two steps for backfilling-the first step being the one-
foot backfill over the footings and the second andlast step being the
completion of backfill after erection of the towers and painting of
the tower legs. The only intermediate step taken by. appellant in
the backfill operation was the unauthorized bulldozing. of dirt into
some of the footing excavations, incident to the construction of landing
strips. at

*As explained-at the hearing and in appellant's post-hearing, brief,
the purpose of that unauthorized operation was to prevent undue move-
ment of the footings during erection of the towers. It was clearly
not sufficient for the purpose of complying with the prerequisite con-
ditions for delay in completion of backfill, either as expressed in
Paragraph 7-208-J or as implemented by Mr. Ausland, acting as the
contracting officer's representative, in his conversation with Mr.
Shirran. Such compliance would have resulted in additional expense
to appellant.

As the work of erecting the towers progressed, the backfill completion
portion fell steadily behind. According to the testimony of Mr. Ross
(Tr. 172-173) all of the backfill operations prior to the blow-down
were performed by a subcontractor, the: Hoodland Distributing
Company. Mr. Ross stated that he was always available for inspection
of backfilling work, but that usually he would have to go looking for
the backfill crew because of the lack of information (required by the

2' Mr. Shirran was no longer employed by appellant at the time of the hearing, and did
not appear as a witness.
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contract) as to whether any backfilling was being performed.3 Mr.
Ross ascribed the backfill delay to Hoodland's inexperienced help,
occasional absence, from the project on other contracts, and the poor
mechanical condition of one of the bulldozers (or Cats) used by that
concern. That condition] included deficiencies. isuch as wornout
clutches, defective friction control of the dozer blade, and brakes
which would not hold up the blade. It was necessary to make
frequent repairs to thatmachine (Tr. 14, 182).

In the first part of the week just priorto the storm, Mr. Ross testified
that he spoke to, Mr., Shirran about the delay: and suggested the use
of a different Cat or use of one of appellant's Cats. .. However, Mr.
Shirran. indicated that he would not take over the subcontractor's
work. Again, on Friday of the same week, Mr. Ross suggested the
use of the large landing Cat for backfill operations over the weekend,
but Mr. Shirran ignored him. Nevertheless, on the same day, arrange-
ments were made between Mr. Shirran and Mr. Johnston for working
overtime Saturday and Sunday, October 22 and 23, 1960. '.Very little
work was accomplished on Saturday, according to Mr. Ross,, because
the Cat broke down in the morning. No work at all was performed.
on Sunday, October 23,1960, when the storm occurred. On that day
there were 10 erected towers without complete backfill, of which were
blown down. Another tower was damaged but did not fall.

For some time prior to the storm, the work was proceeding in a
westerly direction. Government's Exhibit No. 1 is a diagram which
shows the approximate elevations of the tower sites and of the ground
contours between the towers, in the area of the blow-down. In this
area, the power line crosses a series of steep ridges, and the towers are,
for the most part, necessarily located on the peaks of the ridges, where
they are exposed to the full force of the wind. However, the towers
which fell did not form: a predictable pattern with respect to such
exposure. Of the towers which are situated on peaks, 3 were blown
over while several others remained standing.

One of the towers which remained upright was the 50/3 tower, where
Mr. Ross had ordered the landing Cat operator, Mr. Sager, to dis-
continue the practice of pushing dirt into the footing excavations
during construction of landing strips. This tower was on a side-hill,
not as exposed as the towers on peaks. Only one tower to the west,
50/4 (adjacent to 50/3) was blown down. All of the 4 other blown-
down towers were east of 50/3, and landing strips had been completed
as to all such towers. According to the testimony of Mr. Vernon E.
Taylor (Tr. 88, 89), Chief of the Branch of Construction for Bonne-

3 Paragraph 2-1O0--C provides that: "The contractor; his superintendent, or other au-
thorized representative shall give notice of each work crew assignment sufficiently in
advance so that suitable inspection can be provided."
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ville Power Administration, who visited the site on October 24, 1960,
the towers which were down had only the minimum one foot of backfill.
Three towers which did not fall over each had about 4 feet of earth
only in the 2 foot excavations on the upper side of the tower foun-
dation. Apparently, the 4 feet of earth had been pushed into the
holes by the landing; Cat; but as to the 4 blown-down towers where
landings had been constructed, no additional fill had been placed,
perhaps because of inaccessibility.

After the storm, the appellant complied throughout the remainder
of the contract with the Government's instructions to bring up the
level of the--backfill to the contract requirements, promptly after
erection of each tower.X

It is well established that under Clause 11 of Standard Form 23A,
entitled "Permits and Responsibility for Work," the contractor is
responsible for repairing at his own expense any part of the contract
work which has been damaged before completion and final acceptance,
even where the damage was caused by the forces of nature without the
fault of either party.4 The pertinent sentence of Clause 11 is as
follows: 

He [the contractor] shall also be responsible for all materials delivered and
work performed until completion and final acceptance, except for any com-
pleted unit thereof which theretofore may have been finally accepted.

Paragraph 2-108-C of the Supplementary General Provisions is even
more explicit:

C. The contractor shall have sole responsibility for all work until it is ac-
cepted in writing by the contracting officer. Materials or work damaged, lost,
stolen, or destroyed prior to said acceptance by reason of any cause whatsoever,
whether within or beyond the control of the contractor, shall be repaired or
replaced in their entirety, as required by the contracting officer, by the con-
tractor solely at his own expense.

Under these provisions, and the applicable decisions, appellant
could succeed in this appeal only if it could establish by a preponder-
ance of the evidence that the damage was due solely to some fault on
the part of the Government, without any intervening cause. This,
appellant has not done.

Appellant claims, to be sure,-that the failure of the towers to with-
stand the storm was due to the alleged interference by the Government
inspector, Mr. Ross: who stopped the practice of pushing dirt into
the footing excavations during the construction of landing. strips.
The evidence shows, however, that this practice was being conducted

Charles T. Parker Construction Company, IBCA-335 (January 29, 1964), 71 I.D. 6,
1964 BOA par. 4011, 6 *0eov. Oontr. 128; Montgomery-Macri Company and Western Line

Construction Company, Inc., IBCA-59 and IBCA-72 (June 28, 1963), 70 I.D. 242, 279,
1963 BA par.. 3819, 5 Gov. Contr. 49; Barnard-Curtis8qompany, IBCA-82 (August 9,
1957), 57-2 BCA par. .1373. Cf. Boespflugrieowit-Morrison, IBCA-320 (January 21, 1965)i
72 I.D. 26.
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in a manner that was clearly in violation of the contract provisions for
backfilling and advance notice thereof, and that it would also fail to
satisfy the conditions permitting delay in backfilling after tower
erection, as pointed out earlier. Under such circunmstances the instruc-
tions issued by Mr. Ross to comply with the specifications cannot be
viewed as an unauthorized interference with appellant's performance,
nor could they constitute a change in the specifications.

Appellant's assertion of improper design of the towers ikewise is
not substantiated by the evidence. The more narrow structure and the
smaller footings were fully compensated by the deeper footing exca-
vations, as shown by the testimony of Mr. Milton W. Belsher, the
head of the Research and Development Unit, Transmission Design
Section. Mr. Belsher stated that the towers as designed had a safety
factor of 175o when properly backfilled (Tr. 119, 120). In fact,
appellant seems to have retracted its origiinal claini thatthe design
was inherently inadequate. As established in appellant's opening
statement and during the testimony (Tr. 7 24) the theory of appel-
lant's argument is that the new design made the towers and footings
less stable than towers and footings of an earlier design, with which
appellant had had experience. This factor, it is alleged, made neces-
sary a change in appellant's normal constructionn methods, because the
footings moved too much during the first stage of bolting the tower
legs to the footing stub angle. In order to prevent such movement,
appellant adopted the method often referred to above (in violation
of the specifications) of pushing some earth into the footing excava-
tions during the leveling of the landing strip. However, as pointed
out earlier, the discontinuance of that* method, following Mr. Ross'
instructions concerning tower 50/3, has not~ been established as the
cause of the blow-down, since 4 of the 5 towers blown over had land-
ing strips levelled prior to such discontinuance, without the improper
backfill.

Even if the novelty of the design of the towers and footings required
a change in the contractor's methods, the contractor would not be
entitled to additional payment for the adoption of the needed changes
in its methods, nothwithstanding that these measures might be more
costly than the contractor's customary procedures. To paraphrase our
holding in Montgomery-Macri Company and Western Linze Construc-
tion Company, Ina.,5 the contractor, by engaging to construct towers
of a new design, assumed the responsibility to ascertain whether its
prevailing methods of backfilling would be. sufficient, and, if not, to
find and adopt methods that would assure the safety of the towers.

5IBCA-59 and IBCA-72 (une 28, 1963), 70-I.D. 242, 290-91, 1963 BCA par. 319,
5 Gov. Contr. 419. I : : : : I
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Delay in completing the backfill could have been made an incon-
sequential aspect of the contract performance if the admonitions of
Government personnel had been heeded with respect to placing partial
backfill to a point just below the paint line immediately upon erection
of each tower. This requirement was in accordance with the essence
of the contract specification in Paragraph 7-208-J,- permitting delay
in completion of backfilling only if partial backfilling should first be
performed to the satisfaction of the contracting officer.

Appellant has failed to sustain its burden of proof by a preponder-
ance of the evidence, in support of its allegations that the blow-down of
the towers was due to the fault of the Government.6 Accordingly,
the findings and decision of the contracting officer are affirmed.

Conclusion

The appeal is denied in its entirety.-

THOMAS M. DURSTON, MeMber.

I COTCmU: . I CONCUR:

JOHN J. HYNES, Member.

HERBERT J. SLAtGHTER, Deputy Ohaimnan.

ESTATE OF CRARLOTTE DAVIS KANINE

IA-828 (Su-pp.) Decided February 15, 1965

Indian Lands: Descent and Distribution: Wills-Indians: Probate
Proof of testamentary capacity by witnesses to an Indian testatrix's will

and by others closely associated with her remained unaffected by allegations
that testatrix was ill, infirm, and mentally incompetent, that she could not
use the English language, had no business capacity, and that she failed to
show comprehension of her property interests and the objects of her bounty.

Indian Lands: Descent and Distribution: Wills-Indians: Probate
The fact that there may have been an opportunity to exert undue influ-

ence on an Indian testatrix is insufficient to establish the invalidity of a
will where convincing proof has not been furnished that such undue influence
was actually exerted or that testatrix's free agency in the testamentary act
was influenced improperly.

APPEAL FROM AN EXAMINER OF INHERITANCE,

Through their counsel, Howard Davis and the, other appellants,
claiming- as heirs of Charlotte Davis Kanine, deceased Nez Perce allot-

6 Boespflu#'Kie~t-Hojriso, suPra.,note 4; Alled.Contractors, Inc.; IBCA-322(August
10, 1964), 1964 BCA par. 4379.
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tee No. 434, of the Northern Idaho Agency, Lapwai, Idaho, have filed
written arguments in support of an appealp from action by an Exam-
iner of Inheritance, dated September 7, 1961, reaffirming an original
decision by another Examiner, dated January 5 1956, under which a
will executed by the decedent was approved. In the original.Exam-
iner's decision appellants are named as decedent's nephew and nieces,
and they were included among decedent's heirs at law, had she died
intestate. 0 Specifically, and 'in their bief fied on appeal, the appel-
lants' ask that (1) the Examiner's "Order reaffirming Original Find-
ing," dated S&ptember 7, 1961 be reversed, (2) that the i me
of August 10, 1954, which was approved as the decedent's will, be
declared invalid on the grounds that at the time of the making, draw-
ing and execution of said will the decedent lacked testamentary capac-
ity, that she was acting under the undue influence of others and not

.exercising her own free will, and (3) that the Examiner be directed to
enter an order disapproving said will, or, in the alternative (4), that
the rder Denying Petition for Rehearing, dated December 22, 1961,
be reversed, and the cause remanded for a full and complete rehearing.

The will of August 10, 1954 has been the subject of a number of
hearings conducted at various times by two Examiners of Inheritance.
'In an original decision, dated January 5,1956, former Examiner A. F.
Joy approved the will of August 10, 1954. From that action, as well
as from that Examiner's denial of a petition for rehearing, presented
by the appellants, a notice of appeal was filed under the applicable
probate regulations.' That appeal was the subject of a decision by
the then Deputy Solicitor of this office, dated January 8, 1959, on the
basis of which the matter was remanded: for further proceedings.
Among other things, the Deputy Solictor determined that because of
discrepancies in the record, as well as the manner in which the origi-
nal hearing was conducted, it was advisable to seek a full and com-
plete rehearing on the proof. of the will, allowing all parties an
opportunity to present evidence and to cross-examine witnesses.

After notice to all of the interested parties, the further hearing was
held on October 4 and 5, 1960.2 At the conclusion of that hearing,
copies of the testimony were furnished counsel, and an opportunity
afforded them for the filing of briefs. Answers to interrogatories were

'25 CPR 15.19.
2 Unless' otherwise indieated, whenever reference is made :to portions of testimony, such

reference will be tot the 1960 rehearing. At t rehrehearing both the proponent and con-
testants of the decedent's will, through counsel, presented their respective sides of the
controversy over the will. The proceeding consumed, in time, two days, and many wit-
nesses testified. Some objection was made to the use by the Examiner of Caleb whitman
as an interpreter at the 1960 hearing, the claim being made that he had served as an agent
for Bessie Williams, a beneficiary under the w.ll However, no prejudice is seen since it
is noted that permission was granted the contestants to utilize the services of their own
interpreter, Allen Slickpoo, who "listened" 'fr contestants' counsel.'
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filed on behalf of contestants, to which objections were made by pro-
ponent's counsei, primarily on the ground of lack of opportunity for
cross-examination. ''The Examiner's decision of September 7, 1961,
reafirmed the earlier approval of decedent's will. On December 22,
1961, the Examiner denied petition for rehearing. On the basis of
this latter action, the present appeal resilted- seeking review on the
biisis of the specifications f-error lised above.

The deedent, Charlotte Davis K~anin`, died on June 22,1955, at the
age of 80, leaving, a trust or' r sticted estate appraised at the ime of
the original decision at $73,75.09. Decedent was unmarried at the
time of her death; leaving no issue, but survived by a half-brother,
Wilson Davis and the appellants, iowvard Davis, Clara Davis Padilla,
Helen Davis Alfrey, andMary Davis Hayes.' By her will of Au-
gust 16" 1954,' decedent devise a large portion of her estate to Bessie
Williams,' 'a Nez Perce 'Tdian, with whom dent made her home
from August I, 1953 to thl date of her death. While this beneficiary
claimed she, was distanitly related to the decedent, she could not trace
such a relationship. The remainder of the estate was devised by dece-
dent equally' to Wilson Dais and the above appellants, excepting
Mary Davis Hayes, who was not mentioned in the will. The attest-
ing witnesses named in the will are Dr. Edward G. Hoffman, Oliver
Frank, and James MeConville. The scrivener of the will, M t'Henry
Felton as well as Dr. Hoffman and Oliver Frank, testified at the
hearing held on the will.. The other atteting witness, James McCon-
viyle, did not appear. He was in Prison. Eorts to obtain his views
through interrogatories submitted to him by counsel for contestants
were unsuccessful since McConville refused to answer those interroga-
tories. He is reported to have died in prison some time after the
1960 hearing. 4

The Point of Testamentcry Capacity

The appellants have referred to various circumstances which they
regard as a basis for their position that decedent lacked testamentary
capacity when she executed the will of August 10, 1954. The point
is: made by appellants that decedent did not have, at the time of the
making of her will, that testamentary capacity which the Idaho law
requires. While this Department may, on occasion, adopt or utilize
a rule which may closely parallel a State rule in the matter of wills, it
is clear that State laws or rules are not binding upon this Department

0 Appellants' counsel has estimated that this devise represents approximately 60% of
the decedent's estate, which appears to be substantially correct.

4 There is a narrative by James McConville of the circumstances relating to the will,
found in his affidavit of March 6, 19U6, produced by contestants' counsel.



581 ESTATE'\ OF. CHARLOTTE. DAVIS KANINE- 61
February 15, 1965

in the consideration of the wills of Indians devising their trust or
restricted property.5

No serious objection is seen to, the manner in which the formalities
attending the execution of the will 'of August 10, i954 were per-
formed ' While mention is made' of the'fact that such an instrument
was not prepared and executed at the local agency ofice, which appar-
ently is located 'within a short distance from where the decedent lived,
but was prepared at a lawyer's office in' Lewiston, Idaho, that circum-
stance itself is not signifncant . The probate regulations require the
attesting of. the will by two persons,7 but three were bbtained in the
present instance. While only two of the attesting witnesses testified
at the hearing, we believe that their testimony and fthat of the scriv-
enAer of the' will support' a finding.of the proper. execution of the will.

Ieference was mad.'to a description of a devise in- the will of an
interest in the allotment of decedent's grandmother. Appellants'con-
tend this should have been described as the allotment of an aunt. And
also when referring to her relatives, decedent failed to mention the

.i . . R , . thL th . .,-*.. ..name of a niece, Mary Davis Hayes. But it is not surprisin that the
decedent, like many ot who have reached her age, or perhaps when
even younger, may have experien those progressions of nature such
as failing memory, forgetfulness, orabsentmindedness. It is a com-
mon thing for dissatisfied relatives to be able to produce some evidence
of failure of memory on the part of an ancestor. But a perfect mem-
ory is not an essential element: of testamentary capacity. What is
required is that a testator e of a mind that is able to remember the
necessary facts, not thathe remember them all. Thus, only a wil
prepared a the agency office probably could have. achieved that com-
plete degree of accuracy suggested by the appellants, since only at that
office would there 'have' been, maintained a full description of decedent's
restricted property interests and the sources from which they came.
Notwithstanding the, apparent mistake as to the-identity of the ances-
tor from whi certain property came to the decedent, there seems to
have been no difficulty in dterriinmg the devise intended, perhaps
because of the apparent accuracy of the remainder of the decedent's
description of the devise as being an allotment "now being farmed by
Gordon Elliot."

Moreover, we do not regard the failure of decedent to nanme a niece,
Mary 'Davis Hayes, as one of her relatives, orasa spic beneficiary,
as being crucial on the point of whether; decedent knew the objects of

Blamset v. ardi'n, 256 U.S.; 319, -62 (1921); Homovicc v. 'Chapman, 191 P. 2d 761,
764 (D.C. Cir. 1951).

e25 CR 15.28(b)' obviously contemplates that there are instances other than those
where wills are "executed and filed 'with the superintendent during the lifetime of the
testator," since' it is' only with respect to the latter type that submissions 'for approval
as toform are required. .

7 25CFR 15.28(a).
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her bounty. The possibility always exists that decedent may have had
a reason for not naming Mary Davis Hayes in her will.' Thus, in the
testimony of the scrivener of the will (Felton, page 2): there 'are in-
cluded he following question and answer regarding the Will:

Q. Did Charlotte Davis make any comment after it was explained to her?
A. There.was some comment in reference to a person claiming to be her niece

whom she didn't include in tbe wil, I think the name was Mary.

But aside from this, the decedent may shave just forgotten M y Davis
Hayes, since it appears the latter did not live in the same comumnity
as the other relatives listed in the will. Thei.tto, the parties con-
cerned apparently had not been in close family relationship, and had
not seen each 'olher for a period of' time.8: In any event, we cannot
favor any possible suggestion that a testator, when remarking about
his relatives in his will, do soycorrectly and without mistake, on penalty
otherwise of having his will'regarded as invalid. This Department
does not regard such a standard as critically essential to testamentary
capacity and the approval of an~ Indian's will. Thus, approval has
been given to' a will notwithstanding testator's statement that he had
no close relatives, when in fact he had a ughte, ot'rnbeed in
his will, but whose existence he had apparently forgotten.9

Emphasis has been placed by appellants upon the deedent's alleged
lack of ability to handle her business and monetary affairs as affecting
her testamentary capacity. Before proceedingto some of the appel-
lants specific 'arguments in this respect, we have noted a text writer's
observation that testamentary capacity and contractual or business ca-
pacity 'are so different in their nature that it is impossible to use one
as test measuring the other; or to say that the existence of one
either proves or disproves the othiers existence conclusively.0 In
fact, in the making of a will, there is usually involved a donative, um1-
latera setting,'whereas, the negotiation and entering into of a contract,
by its' very nature, involves a bilateral setting and the ability to engage
in`armns-length'bargaining, with the posble impo ing and pres-
sures'of the market place.' Thus, it has been held that the ability to
transact business is' not the true or legal Standard of testamentary
cap'acity," since a dedent may have possessed testamentary capacity,
although unable to transact bu iess.2 i;

5 Mary Dgvis Hayes testified (page 3) that she had not seen decedent since the latter
returned to Lapwai.from Oregon, a period of at least one or two years before decedent died.

'C.Zstte' of Chaerl .;>dam s,-24684 (November t,' 195O).
1 Bowc-Parker, Page on Wills 602 (1st ed. 1959).

a Estate of Estelle Chstine Goddard, 164 Cal. App. 2d 152, 330 P. 2d 399, 403 (1958)
In re Ytey's -state, 175,0kla., 39,53 P. 2d215,,218-219 (1935).

= aSehzowrz v. Theer, et a., 44 Ida. 626, 28 Pac. 108t 1084 (1927) See also Estate of
1fovogak ,TaqkstOa George, IA7,65 (October .5, 1951). "The lack of comprehension of an
aged Indian testatrix of the full import of'business transactions, her indulgene occasion-
ally in emotional outbursts, and the lack of larity In her motives for seleeting the bene-
ficiary to her estate are insucfiient to establish that at the time of making her will she
was in such a state of senile dementia as to lack testamentary capacity.", (syllabus):
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Appellants refer also to decedent's alleged inability to use the. Eng-
lish language. Even assuming this, it is manifest, nevertheless, that
the privilege granted Indians otherwise qualified, of effecting disposi-
tions of their property after death by will is not confined to the skilled
entrepreneur and the educated testator, including one who can use the
English language with facility. Were the making of effective wills
to be confined to such a group, many otherwise qualified Indians would
be stripped of the privilege extended by the Indian Wills Act.1s
Neither that Act, nor the probate regulations, impose any requirement
in that respect. The important thing, where language difficulties
should be found to exist, is that proper.communication be maintained.
In this rspect two of the attestingywitnesses, Oliver Frank and James
MoConville, appeared to be of the decedent's'tribe and to have under-
stood the Nez Perce language, and the former also acted as the inter-
preter for the decedent and the principals at the time-of the execution
of the will. In his testimony Oliver Frank stated (pages 2, 3) that
he interpreted for the decedent at her request, that she gave an affirma-
tive answer to the question whether she knew what a will was, and
that he read the will in English and then interpreted it to decedent
in the Nez Perce language, after which she acknowledged, upon ques-
tioning, that slhe was satisfied with the way she made the will."4

Another factor stressed by the appellants in support of their view
that the decedent lacked competency because of her alleged inability
to handle 'business affairs is the withdrawal by the then Northern Idaho
Agency Superintendent, Melvin L. Robertson, of decedent's direct
leasing and rental collection privileges. The materiality of this argu-
inent in relation to the execution by an Indian of her will is not readily
apparent. The type of regulation which permitted direct leasing and
collection privileges, as between Indians and their lessees,15 has nothing
to do with the soundness of mind of those Indians regarding whom the
regulation operates. In fact, Indians regarded as non compos Mnents
are specifically excepted from the regulation's application. -The reg-
ulation obviously deals with a class of Indians, treated as above others
in business acumen, to wthom direct negotiation with their lessees may
be entrusted. Without other proof, therefore, the withdrawal of priv-
ileges, from such Indians, of itself, can mean no more than that
superior business sense may. have. diminished. Certainly, the Super-
intendent's action can have no greater connotation, and cannot be con-.
strued as supporting a conclusion that the decedent had become of
unsound mind since he was: permitted to sign a lease to Kirk Me-

13 Act of June 25, 1910, as amended, 36 Stat. 855 25 U.S.C. 37-3.1'we find nothing In the affidavit of James McConville (ante fn. 4)j contradicting the
major import of decedent's will, or the manner of its interpretation to the decedent by
Oliver Frank in the Indian language.

lb 25 CPR 171.8 (1949 ed.).
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Gregor on September 16, 1954,16 over a month after she had executed
her will.

We must conclude that the extent of the ability of an Indian to deal
with lessees niany or most, of whom are probably nonKIndian, is no
criterion of, neither has it relation to, that Indian's competence o eke-
cute a will. '.t ' t I c to e

We believe the~record in this case generally establishes the testa-
mentary competency of the decedent to make her will. We have not
attempted to, recount m suppot of this conclusion the pertinent por-
tions of the oneiderable testimony given by the proponent's witnesses.
But' We wihtopicularize to soine extent regarding certain testi-
mony.given on cross-examination by contestants' witnesses. For in-
stance, William A. Stevens, a tribal clerk at the Northern Idaho
Agencey, who had the opportunity on a nuber of occasions to deal
with theeeent, believed (Testimony, page 6) that she was able to
handle her own business after she returned to Lapwai from Oregon,
and that'subsequent to that time "To my way of thinking I just could
not, see anything wrong with her condition." Howard Davis, one of
the appellants, and whose visits and discussions with the decedent were
probably us frequent as those of any of her relatives, tudhed a theme
found in the tstiony of some other witnesses, to the effect that the
decedent was agng and weakening, a ndthat she had Ther good and bad
periods. Further questioning of Howard Davis brought forth the
folloing answers in his testimony (page1) regarding the decedent's
condition: .f .. ; ;. 

Q Could you talk normally with Charlotte Davis?i
A. Yes, for a little while.
Q. Then her mind was clear for a little while on each occasion?
A. I would say on each occasion.
Q. She would know what she was doing and saying for a little while on each

occasion?
A. Yes.
Q. Now, from what I understand from you, there was nothing abnormal about

-her mind, she simply got tired like an old lady would?
A. Yes.
Q. She would talk normally for a while and then get weaker?
A. Yes. -

The testimony given at the' hearings by the attesting witnesses and
the scrivener of the will gives positive support to the testimony of
many others who have testified affirm atively regarding the testamen-'
tary capacity of the decedent. Moreover, the attesting witnesses,
whose disinterestedness has not'ibeen seriously questioned, had the
opportunity of observing the decedent at the precise time the will was
executed. While there are portions of the testimony given by one of

10 Teattmony of Kirk McGregor (page 5).
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the attesting witnesses, Dr. Hoffman, which are used by appellants as
casting doubt upon decedent's ability to make a will, there are other
portions of his testimony which support testamentary capacity.f7
Thus, at the originaZ hearing (page 4), Dr. Hoffman, who was dece-
dent's family physician, stated as to what occurred on August 10, 1954,
the day the will was executed:

* *\ ~and I talked to, Charlotte and asked her, questions about her health and
how she felt and a few leading questions so that she would answer me, and after
I decided in my own mind that she knew what she was doing, we proceeded
with the legal matter.

Dr. Hoffman testified again at the 1960 hearing, and the following
questions and answers are found in his testimonyi (page 5):

Q. In your opinion, Dr. Hoffman, on, the day she made this will, was she of
good sound mind?

A. In my estimation, at that time, she was.
Q. Do you believe from your acquaintance with her, as her doctor, that Char-

lotte Davis knew what shewa sdoing?
A. Yes.
Q. Were there times whefi Charlotte Davis would be more lucid than at other

times?i
A. Yes.,
Q. Would she be worse at some times?
A. Yes.
Q. At the Itime that Charlotte Davis made her "X" mark on this will in your

office, was she in the better lucid period?
A. Yes, I think so.

After a review of the record, we have concluded that on August 10,
1954, when the will in question was executed, Charlotte Davis Kanine
understood the business in which she was engaged, and that she then
possessed testamentary capacity. Accordingly, we are not persuaded
to disturb the finding of two Examiners that the execution by decedent
of her will constituted a valid testamentary act, and that such will
should be approved.:'

The Point of Undue In-fuence

The appellants contend that undue influence permeated the circum-
stances surrounding the will, induced by Bessie Williams and/or her
husband, Dennis Williams, and that by reason of their domination
of decedent, the latter's free agency was destroyed and the will of

'7 In this, and other respects, where testimony is alleged or regarded to be conflicting,
we have kept in mind the Depar mental practice of giving weight to the conclusion reached
by the Examiner on a particular factual point,since he had the opportunity to observe
the witnesses' and to asses first-han' the merit of their testimony. See Estate of Bliza-
beth Chasing Hawk, IA-117 (January 6, 1954)'; and Estate of Ko-tag (Stephan), IA-48
(September 10, 1951).

766-3S-65-2
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other persons substituted for that of the decedent. As stated before,
the decedent lived in the Williams' home approximately the last two
years of her life, and Bessie Williams is a beneficiary uander decedent's
will to a large portion of the estate. Apparently it is because of the
close association of the decedent with the Williamses as a member of
their household, coupled with the decedent's age, her alleged infirmities
and dependence upon the Williamses, as well as their alleged activ-
ities, that the charge is made that the will of August 10, 1954 is the
product of undue influence.

It should be noted that the entrance of the decedent into the
Williams' family apparently was the result of Superintendent
Robertson's endeavor to find her a home, since there appears to have
been no other available place for the decedent. Moreover, it also
appears that the arrangements in this respect with Bessie Williams
provided that the latter would be paid the costs of the decedent's
care and support from the decedent's restricted account at the agency
office. Both Bessie and Dennis Williams are Nez Perce Indians, and
neither has established any blood relationship to the decedent. There
is nothing to indicate that the decedent failed to receive the care
which the local Superintendent endeavored to assure her by placing
her in the William's home. In fact, there are indications that she
was well taken care of This indication that care was not only
arranged, but received, is reflected by the will itself, which contains
the statement that "Bessie Pinkham Williams has been taking care
of me, and I wish to reward her for that."

Thus, by the circumstance of care and attention, a will made in
recognition of such apparent kindness would seem to be just and
natural. 19 Furthermore, when considered with the situation that
decedent, in her declining years, apparently had to be placed in the
care of someone not of her own family, there can easily be created a
different aspect of just who might be the natural object of her bounty.
However, because of the fact that the decedent and the Williamses did
live together in an apparent family relationship, we have carefully
examined the allegations of improper influences arising because of
that relationship, and which are alleged to have interferred with the
free agency of the decedent to make her will. But convincing proof of
the actual exercise of undue influence, nevertheless, would have to be
shown since undue influence cannot be imputed simply because persons

w Testimony of Mary Davis Hayes (page 2).
'9 It has been said that where the next of kin are collaterals, as here, they are not

"natural objects of bounty"> as that-term is..usedin the nterpretation of wills, and in
order to establish that a will making no provision for them is unnatural, they must show
affirmatively that they had peculiar or superior claims to the decedent's bounty. See In
re Easton's Estate, 140 Cal.App. 367, 35 P. 2d,614, 61 (934) :
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who have had close associations with a testator, or were kind to him,
are named in his will to the detriment of testator's heirs.2 0

B'eference is made to the alleged role of Bessie Williams regarding
the will itself, the circumstances which led up to its execution, and
the execution of the will.21 The decedent appears to have been trans-
ported to the office of the scrivener of th'e will by Bessie Williams,
who stated that the decedent wanted to "fix some papers." (Testimony
of Bessie Williams, page 2).. It was perfectly natural moreover, that
the decedent should have been brought to town by Mrs. Williams,
since it was with Mrs. Williams that she made her home, and Mrs.
AViltiams administered toher wnts,'including transportation when
it fwas needed. Mrs. Williams stated that she 'did notknow the
decedent had made a will until after the, latter's death. The point
is whether the decedent acted freely, and whether it was her wish
that the will be made as it was. In this respect the proof leads us
to believe that Mrs. Williams did not participate in the preparation
or procurement of the will. While one of the attesting witnesses,
Dr. Hoffman, believed she was present when the will was executed,
other' principals at the scene expressed opposite views.

We find running throughout the record statements and implications
which at most, merely refer to the opportunity of the Williamses
to exert undue influence upon the decedent. Certainly, this factor,
including the close relationship of the parties, should be considered in
the review of any will made by a testator placed in such circumstances,
and we have kept that in mind when reviewing the present matter.
Nevertheless, we also adhere to the stated principle that suspicion or
opportunity to influence the mind of a testator cannot sustain a finding
of undue influence, where there is lacking convincing proof either
that anyone actually did so or that there was pressure operating
directly upon the testamentary act! Thus, it was stated in the case
entitled In re Lonbardi's Estate, 128 Cal. App. 2d 606, 276 P. 2d
67 (1955),atpage70:
Proof of mere opportunity to influence the mind of the testatrix, even though
coupled with an interest or with a motive so to do, is insuffmeient. In order to
warrant setting aside a will on this ground, there must be substantial proof,

20 state of Kasa-dy (Joanna), IA-1008 (November 23, 1959); Estate of An-na-ne,
A-24225 (June 11, 1952). It is also stated in 94 C.J.S., Wills, Sec. 227: "Influence arising
from mere acts of kindness, attention, and congenial intercourse, which operate to secure
or retain the affection, esteem, or goodwill of the testator, and induce him to make the
persons performing such kindly offices beneficiaries in his will, do not constitute undue
influence, unless such acts are carried out with the purpose and design of subjecting the
mind of the testator to the influence, * * * and thus deprive the testator of his free will,
free act, and free agency., The application of this rule Is not confined to relatives of the
testator, but extends also to his friends." * *

2 According to his testimony (page 10), Dennis Williams, the. husband of Bessie,- was
nowhere near the scene of the execution of decedent's will on August 10, 194, as he was
then in the city jail in Pendleton, Oregon.
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direct or circumstantial, of a pressure which. overpowers the volition of the
testator and operates diretly )'on the testamentary aet; also that mere sus-
picion that undue influence may have been used is not sufficient to warrant the
setting aside of. a will on that ground s * (Italic supplied.:)

We quote' also frbm this Department's ruling in the matter of the
Estate of An-na-nie:23
No convincing evidence that undue influence played a decisive part in the execu-
tion of the will has 'ben: furnished. Prior to and at the time of the execution
of the will, the testatrix was 'living in the home of Charles Williams, the: sole
beneficiary, and it appears, that he btained the services of Louis Guy to act
as interpreter for the testabrix, who. could not speak the English language.
Although Charles Williams accompanied the testatrix and Mr. Guy to the office
of the Indian Agency at A nadarko, Oklahoma, on the day the will was executed,
it is clear that he was not present at any time during the execution of the will.
Even though he m ay have been in a position to exert undue influence on the
tostatrix prior to the, execution of the will, this would be insufficient to estab-
lish the invalidity of the will when convincing proof that he, actually; exerted
undue influence is lacking. :(Italicsupplied.)

It should be noted also that the decedent lived almost two years, after
she executed the will, without. any apparent. steps being taken to re-
voke or to change here will.:, This too could be consonant with the.
view that there was no undue influence in the first instance.25 a

In summary, therefore, and. as already indicated, the decedent's will
cannot be regarded .as umnnatiiral in the light of the association .of the
parties concerned, and the care which:th6e'beneficiary, Bessie Williams,
extended to the, decedent. There. is no convincing proof that the
decedent intended for her property to pass upon her death in any way
other than by the testamentary. disposition made on August 10, 1954,
which disposition has been attested to as decedent's wish. Moreover,
nothing substantial has been shown as having been inconsistent with
the voluntary act of the decedent in that regard, or which constrained
her to dispose of her estate in any manner contrary to her own inclina-
tion or judgment. While decedent was of an advanced age and re-
quired care, again it has not been shown that those factors were such
as to have permitted a coercion of her freedom of will, or to have had
any effective bearing upon the exercise by, her of the testamentary
act in question.. It is our view that' undue: influence has not been
proved.

Conclusion

W~e conclude that the consistent action taken by two Examiners of
Inheritance in approving decedent's will, is correct and should be

20 See also In Re Scott's Estate, 191 Or. 90, 228 P. 2d 417, 426 (1951)'; In Re Easton'&
Estate, spra, at footnote 19.

Suira, at footnote 20. '

14 See also Estate of Henry Potiye, IA-71 (April 2, 1952).
z See Estate of Jennie Hiers, IA-23 (March 23,1950).
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affirmed. Therefore, pursuant to the authority delegated to the Solic-
itor by the Sec etary of the Interior, 210 DM 2.2A(3) (a), 24 F.R.
1348, and.redelegated to the Associate Solicitor (Solicitor's Regula-
tion 19, 29 F.R. 6449), the order of the Examiner of Inheritance,
reaffirming the approval of the will of Charlotte Davis Kanine, and
denying the petition for rehearing from his order, are hereby affirmed,
and the above appeal is dismissed.

H. E. HYDEN,
Associate Solicitor.

APPEAL OF KENNEDY CONSTRuCTION COMPANY, INC.

IBCA-437-4-64 BedidedFebruary 16,1965C

Contracts: Construction and Operation: Third Persons-Contracts: Dis-
juates an& Remedies: Burden of Proof-'Contracts: Performance or
Default: -Suspension of Work

Under a standard "Suspension of Work" clause a contractor is not entitled
to a price adjustment on- account of delay by another Government con-
:tractor in preparing the site for the job, if the claimant contractor fails
to, sustain the burden of proving that the duration of any part of the job
was necessarily protracted for an unreasonable period by such delay, or
fails. to sustain the burden of proving that the Government itself had
'caused the delay by an unexpected 'and unauthorized act taken in its con-
tractual capacity, or 'had expressly or impliedly represented or promised
that the delay would not occur. Entitlement to a price adjustment under
such a clause is, not established merely by showing that an extension of
time on account of the delay was obtained by the claimant contractor.

BOARD O CONTRACT APPEALS

This is a timely appeal from the contracting officer's denial of a
request by the Kennedy Construction Company, Inc. (appellant) for
additional compensation in the amount of $6,195.

The appellant's claim is made on the theory that the cost of per-
formance was increased because the Government delayed in making
available a construction site in the Everglades National Park, Florida.

This Board heretofore denied Government Counsel's motion to
dismiss the appeal on the ground that it constituted a claim for un-
liquidated damages arising out of an alleged breach of contract.'
(January 1961 Edition), and incorporates the General Provisions of
this decision on October 27, 1964, at Miami, Florida.

The contract is dated June 29, 1963, is on Standard Form 23
(January 1961 Edition), and incorporates the General Provisions of
Standard Form 23-A (April 1961 Edition).: The General Provisions

Kennedy Construction Compn, Inc., IBCA-437464 (September 17, 1964).
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include a provision which authorizes a price adjustment for sus-
pension, delay or interruption of -the work for convenience of the
Government (Clause' 36). Th& original contract price of $66,599
was increased in the amount of $979.80 as the result of the issuance of
Change Order No. 3, which provided for 16-foot instead of 12-foot
foundation pilig.

The contract called for the construction of a designated number of
trail shelters and comfort stations in the Everglades National Park,
the entrance to which is located approximately 39 miles south of
Miami, Florida. The buildings were required to be built in four
separate locations known as the Pineland, Royal Palm, Long Pine
Key and Flamingo areas. The first three areas were located near the
Headquarters, Visitor's Center of Everglades National Park, while
the Flamingo area was 'located 35 miles distant in a southwesterly
direction.

Work was to begin; within 10 days after receipt of notice to proceed,
and was required to be completed within 150 days subsequent to re-
ceipt of that notice. Receipt of the notice to proceed was acknowl-
-edged by appellant on July 22, 1963. Work began on August 1, 1963.
The contract was completed on February 24, 1964. This was within
the time required, as extended by the contracting officer through the
issuance of the orders described below.

Work was suspended for one day as the result of the issuance of
a Stop Order dated October 23, 1963, due to a threatened hurricane.
Pursuant to a request contained in a letter dated August 21, 1963,
which purported to be signed by appellant's president, the contracting
officer extended the time for performance for a period of 30 days by
Change Order No. 1, dated November 29, 1963. The cause of delay
recited in this order was that a second Government contractor had
failed to complete the necessary fill upon which the structures in the
Flamingo area were to be constructed. The order stated that the
contract price would not be changed. The extension of time granted
by this change order was accepted by appellant's president on or about
December 2, 1963, the acceptance being received by the Government
on December 4. As the result of a request for additional time for
performance contained in an undated letter-received by the Govern-
ment on January 20, 1964-from appellant's superintendent, the time
for performance was- extended for an additional 35 days by Change
"'rder 'No. 2, dated February 20, 1964. The cause of delay'recited
in this order was that a Third Government contractor had failed to
complete construction of an access road at the Long Pine Key area.
'No acceptance of this extension was executed by appellant.

The claim here presented by appellant is that the performance of
the comntracttwas delayed fora .total of 65 days by lack of completion



-69] APPEAL OF KENNEDY CONSTRUCTION CO., INC. 71
February 16, 1965

of the fill work in the Flamingo area, and that an adjustment in the
contract price should be made by the Government on account of the
increased cost of performance allegedly caused by that delay. The
only provision of the contract under which such a claim could be
considered by this Board is Clause 36 of the General Provisions, en-
titled "Price Adjustment for Suspension, Delay, or Interruption of
the Work for Convenience of the Government." : :

.. One reason assigned by the contracting officer for denying the claim
was that appellant had not complied with the provision in Clanse 36
which states that no claim shall be allowed thereunder unless the claim,
in an amount stated, is asserted, in writing "as soon as practicable
after the termination of such suspension, delay, or interruption."
The delay at Flamingo terminated, as will be later explained, sometime
in September of 1963. . No claim for a price adjustment was asserted
in the letter of August 21, which led to the issuance of Change Order
No. 1, although work at other sites had commenced three weeks before
the date of that letter. No claim for a price adjustment was asserted
when the time extension allowed by that change order was accepted
by appellant on or about December 2.3 Appellant did not inform the
Government that it desired monetary compensation because of the
delay at Flamingo until January 13, 1964.

Appellant's president sought to excuse the failure to present the
claim at an earlier date on the grounds that appellant's management
was unaware of the delay at the Flamingo site until December 2,1963,

2 This clause reads as follows:
"(a) The Contracting Officer may order the Contractor in writing to suspend all or

any part of the work for such period of time as he may determine to be appropriate for
the convenience of the Government.

"(b) If, without the fault or negligence of the Contractor, the performance of all or
any part of the work is, for an unreasonable period of time, suspended, delayed, or inter-
rupted by an act of the Contracting Officer in the administration of the contract, or by
his failure to act within the time specified in the contract (or if no time is specified,
within a reasonable time), an adjustment shall be made by the Contracting Officer for any
increase in the cost of performance of the contract (excluding profit) necessarily caused
by the unreasonable period of such suspension, delay, or interruption, and the contract
shall be modified in writing accordingly. No adjustment shall be made to the extent that
performance by the Contractor would have been prevented by other causes even if the
work had not been so suspended, delayed, or Interrupted. No claim under this clause
shall be allowed () for any costs ncurred more than twenty days before the Contractor
shall have notified the Contracting Officer. in writing of the act or failure to act involved
(but this requirement shall not apply where a suspension order has issued), and () unless
the claim, in an amount stated, is asserted in writing as soon as practicable after the
termination of such suspension, delay, or interruption but not later than the date of final
payment under the contract.: Any dispute concerning a question of fact arising under
this clause Ahalt be subject to the Disputes clause."

Appellant's president testified that he had not signed the letter of August 21, 1963,
which was on appellaut's business stationery saying "That is not my signature; I can't
write like that." He also testified that when he accepted the time extension. on or about
December 2, he was aware of the delay. at the Flamingo site. le did not. at that time
assert that the letter of August 21, which was expressly mentiohed in Change Order No. 1,
the tieesenihout authorization. In the circumstances we believe his acceptance of

was ratification of the tatements contained in the letter of August 21.
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and that computation of the amount of the claim necessarily required
considerable time.4 Neither of these grounds is persuasive. Appel-
lant's superintendent had actual knowledge of the delay from its incep-
tion, and, under well-settled principles of corporate law, his knowledge
was imputable to appellant. 'Appellant's itemization of the claim
reveals that the amount of each itemcould have been easily computed,
'from business records of the types usually kept by contractors, at al-
most any time after terniination of the delay. All in all, it would be
difficult to conclude from the record that the contracting officer erred
in invoking the notice provisions of Clause 36.

The second reason assigned by 'the contracting officer for denying
the clalin was that there was no 'such delay as would authorize the
making of a price adjustment under Clause 36. A suspension of work
6rder related to the delay in availability of the Flamingo site was not
issued by the contracting officer. Hence, the determinative issue is
whether' the work was delayed 'for'an unreasonable period of time by
an act or failure to act of the contracting officer to which Clause 36
is applicable.

There is no convincing basis for a conclusion that appellant was
delayed for an unreasonable period 'because the fill work at the
Flamingo site had not been completed before the issuance of the notice
to proceed. Appellant seems to' have been unready'-to start work at
any of the sites until August 1, 1963. The record does 'not reveal
exactly when the fill work was completed. However, the Government's
project supervisor, an architect in private practice, testified that appel-
lant worked at Flamingo during at least the last two weeks of Sep-
tember. Thus, the total delay at that site amounted to about six weeks
or so.

During a portion of this period of delay appellant could not have
worked at Flamingo even if the fill had been completed. This was
because the foundation piles originally delivered proved to be too
short, and new piles had to be ordered. Under the terms of the con-
tract, the responsibility for obtaining piles of the proper length rested
upon appellant, rather than upon the Government. The delay attrib-
utable to the piling continued during the first two or three weeks' of
August. Accordingly, the Board finds that the period of time during
which appellant could not work at Flamingo solely because of delayed
site availability was three weeks to a month.

Even this period was not one of complete idleness, from the stand-
point of the job as a whole. The project supervisor testified that
the contractor brought a limited work force to the job, and that at the

4 Appellant's president, Mr. A. F. Keller, was the appellant's only witness at the hearing.
He had never been on the job. Mr. A. L. Johnson, 'who was the appellant's superintendent
on the project throughout the work, was not made available at the hearing. It was
explained by Mr. Keller that he was needed elsewhere to bid on another job.
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begilming of the work the superintendent informed him that appel-
lant's schedule was first to work on the trails at Pinelands and Royal
Palm, next to construct the comfort stations at Royal Palm,- and then
to proceed with the work at Flamingo. At a "pre-construction"
conference the superintendent advised Government representatives
that he would defer work at Flamingo until the fill was ready and
commence work atone of the other areas. The superintendent appears
to. have considered that the delay. in completion of the fill was not
a matter of moment since he seems to have neither protested against
it, .nor filed a claim on account of it, nor even informed appellant's
management of its occurrence. There is no specific evidence of dis-
continuance of work or idleness of men or equipment during the
interval between delivery of the re-ordered piling and completion of
the fill at Flamingo. Nor is there any specific showing that acceler-
ation of performance to the degree necessary to make up for any time
lost during that interval would have caused the job to be more
expensive than it would have been if the site had been ready when the
notice to proceed was issued. Appellant, in short, has failed to bear
the burden of proving that the duration of any part of the job
was necessarily protracted for an unreasonable period by the
incompleteness of the fill at Flamingo.

There is a similar lack of proof with respect to the existence of
such an act or omission on the part of the Government as is contem-
plated by Clause 36. A "Suspension of Work" clause is not a general
"pay for delay" clause, and ordinarily may be invoked only when the
delay, in addition to 'being unreasonable in duration, is caused by
circumstances that amount to either an express or a de facto suspension
of work by the Government5 A contractor ordinarily is not entitled
to payment under a "Suspension of Work" clause. for a delay or hin-
:drance caused by another contractor who has failed to perform work at
the site on schedule, unless the Govermuent has represented or prom-
ised that such delay or hindrance would not occur leading case,
in which relief under a "Suspension of Work" clause was denied. a
ctntractor whose work had been delayed by site unavailability, states:

Appellant knew when it entered into this contract that it. eould not begin
wevk until the site had been, graded by another contractor. We think it assumed
the risk of delays by that contractor not caused by an act of the Government
in its'eontractual capacity.

* * '* : * * : *

As noted above, appellant was advised of a plan for accomplishing work
to be done by many hands,: which of necessity was subject to change as con-

T. C. Bateeon onstruction Co. (on motion for reconsideration), ASBCA No. 5492
(September. 30, 1960);,0-2 BCA par. 285. 

6 Paccon, Inc., ASBCA_ No. 51f (February 21, 1963), 1963 BCA par. 368,6 5 Goy.
Contr. par.- 239. 
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ditions required. We are of the opinion that under its contract appellant
assumed this risk, and that the contracting officer was not under any duty
to issue a suspension of work order for the period in question.'

* The contract involved in the present appeal contains no' express
promise or representation that the fill in the Flamingo area 'would be
completed before the bid was accepted or notice to proceed given.
The fact that the fill had not been completed would have been obvious
to anyone investigating the site during the bidding period. Such a
pre-bid investigation was;, in fact, made:by appellant's superintend-
ent. 'No evidence has been offered to show that, at the time when the
investigation was made, it would have been' reasonable for appellant
to' contemplate that the site would be ready'by the time of acceptance
or notice to proceed'. No evidence has been offered to show that after
the 'making of the investigation the Government did anything'which
would tend to delay placement of the fill. These ircumstances
clearly negative the existence of an implied' promise or representation
that the fill would be completed' 'before the bid was accepted or notice
to proceed given. On the contrary, they lead fairly to a conclusion
that appellant in submitting its bid assumed the "risk that the con-
tractor for the fill 'might not have the site ready by the time when
appellant would want to initiate construction at Flamingo.'

In the course of the hearing, frequent references were made to a
65-day delay in site availability. These references presumably com-
bine the 30-day time extension granted by Change Order No. 1 and
the' 35-day time extension granted by Change Order No. 2. The latter
order, however, extended the time for performance because of a sup-
posed hindrance to the appellant caused by another contractor's con-
struction of an access road at the Long Pine Key area, and makes no
mention of any delay at Flamingo.

There is virtually nothing in the record to show how the appellant's
work at Long Pine Key was affected by this other contractor's access
road work. Paragraph 6, "Other Contracts," of the contract's Spe-
cial Provisions reserves to the Government the right to let other con-
tracts in the area, and requires'each contractor (1) to afford other
contractors reasonable opportunity for 'the execution of their work,
and (2) to properly connect and coordinate his work with that of
others. The Government's architect-supervisor apparently was very
generous in making his recommendation for granting the '35-day
time extension, since he testified, in response to questions by
appellant's counsel, concerning that extension as follows:

A. In my opinion, the delays for the project were not the' Government's prob-
lem. It is the way Mr. Johnson or the Kennedy Construction Company handled
the work. Now, when he is running out of time he is seeking more time. Now,

''John A. Johnson & Sons. Inc., ASBCA No. 4408 (February 11, 1959), 59-1 BCA par.
208, 1 Gov. Contr. par. 199.
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we know that in the course of constructing the comfort stations at Long Pine,
we had another contractor in the field. We also know that he could have done
his work, he could have brought somebody in there and he could have done his
work, and gone over the road system to do this work.

So it was really not a big problem for him. But nevertheless, this was in the
way. So Mr. Johnson agreed to stay out of that area. He didn't need to. go into
that area while he was doing the trail shelter.,

So the time the contract began, the 23d, and the time that Redland got out of
there amounted to approximately 35 days. So, again, because of the delay which
in my opinion was the result of the contractor, we compensated again, letting him
have this extra time.

Q Thirty-five days was on the Long Pine Key?
A Long Pine Key for the comfort stations, right.
Q And Redland was in there and hadn't finished its work?
A Hadn't finished it completely.
Q And so Kennedy agreed to stay out of there until they finished it completely?
A No, no. He was in there, even while the work was being done.
Q What Was the delay about?
A It so happened that he needed time. He was delaying the job on his own

and the fact that he was unable to complete the job, he was running over the
contract time. He kept requesting, in two or three letters, kept requesting time.
So we felt that we might compensate him by this particular problem of Redland
being there.

Actually he was there. We have reports showing when he was there.
Q Without belaboring this point, you also wrote a letter of February d

recommending they get an extension of time because of the delay of another
contractor?

A We used that because he was delaying it, I feel,; not able to handle the job
efficiently as he should have.

Q Who is that?
A Mr. Johnson.
Q So, in order to help him out-
A Right.
Q You gave something which was somewhat questionable
A Right. There was a question, and we gave him the benefit of the doubt.

This is the type of thing that was agreed upon, in the course of construction,
by your representative in the field, and by me representing in the field. This
had to be worked out.

Q That is how you worked it out, on this basis?
A Yes, sir.
Q Then you wrote those letters to help him out?
A That is correct.

In any event the fact that extensions of time for performance were
granted by the contracting officer is not a significant factor in this
appeal. The standards prescribed by the contract for the granting
of extensions of time are by no means the same as the standards ap-
plicable to the allowance of monetary compensation for delays of the
Govermnent." The foregoing excerpt from the testimony clearly

8 fRobert. B. Lee d- Co. v. United States, Ct. C No. 252-60 (January 24, 1964) Elec-
trical Builders, Inc., IBCA-406 (August 12, 1964), 1964 BA par. 4377; see Common-
wealth Electric Co., IBCA-410 (October 12, 1964), 71 ID. 366, 1964 BCA par. 4473.



76 DECISIONS OF; THE. DEPARTMENT OF THE INTERIOR [72 I.D.

shows that the considerations which induced the architect-supervisor
to recommend that time extensions-be granted were quite dissimilar
from those which govern the allowance of monetary compensation
under a "Suspension of Work" clause. In the circumstances, the
mere granting of the time extensions is insufficient to make good the
deficiencies in appellant's proof. .

The Board concludes that there is no basis for a finding that either
the incompleteness of the fill at the Flahmingo. site or the concurrent
access road construction at the:. Long Pine Key site amounted to a
suspension, delay or interruption of work within the meaning of
Clause 36.

Conclusion

For the reasons set forth above, the appeal is denied.

Jo61N J. HYNEs, Member.

I CoNCUR: 'I CONCUR:

DEAN F. RATZMAN, Chairman.

HERBERT J. SLAUGHTER, DepIuty Chairman.

UNION PACIFIC RAILROAD COMPANY

A-29607
A-29686 Deoided February 16,1965

Oil and Gas-Railroad Grant Lands-Rights-of-Way: Nature of Interest
Granted-School Lands: Mineral Lands

The Secretary of the Interior has authority under the act of May 21, 1930, to
dispose of deposits of oil and gas underlying the right-of-way granted to the
Union Pacific Railroad Company pursuant to the acts of July 1, 1862, and
July 2, 1864, even though the lands traversed by the right-of-way were later
granted to a State as school lands.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Union Pacific Railroad Company has appealed to the Secretary of
the Interior from decisions dated May 1 and June 12, 1962, by which
the Division of Appeals of the Bureau of Land Management vacated
one decision and reversed another of the land office at Cheyenne, Ay-
oming, inviting bids on royalty or compensatory royalty to be paid on
production of oil and gas from railroad right-of-way land within the
E/2 and the SW1/4 sec. 36, T. 197N., IR. 99 W., and, among other lands,
the N',/2 and theSW/4. sec. 16, T. 18 N., R. 99,W., 6th P.M., Wyoming.
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The decisions of the Division of Appeals were based on the ground that
the mineral estate in the right-of-way land is vested in the State of
Wyoming by reason of the State's acquisition of other land in sections
36 and 16 not included in the right-of-way.:

The land in section 36 was included in a plat of survey approved
December-20, 1884, and. the land in section 16 in a plat of survey ap-
proved, September 8, 1877, both plats showing the center line of the
proposed railroad to be built by the Union Pacific Railroad Company
pursuant to the acts of: July 1, 1862, 12 Stat. 489, and July-2, 1864, 13
Stat. 356. .Thereafter, on July 10, 1890, the Territory of Wyoming
achieved statehood, 26 Stat. 222, at a time when the land in the sections
was not known to be mineral in character. Under the. terms of the
Statehood Act, the State took title to sections 16 and 36: in each town-
ship;.within the State as school sections. By deed dated.April 15, 1950,
the State of Wyoming conveyed to the United States the NE1/4,
NEl/ 4 SWI/4, SWY4 SWl,4, and NE1/4 SE/4 of section 36, reserving, how-
ever, all minerals to the State. By deed dated May 31, 1938, the State
conveyed to the United States all of section 16 with a reservation of all
minerals. On October 2, 1952, the State of Wyoming leased all of
sections 16 and 36 for the removal of oil and gas to Raymond Chorney
who assigned his lease to Gulf Oil Corporation. It appears that the
lease made no mention of the Union Pacific right-of-way traversing
the school sections and the acreages indicated are those of the full
sections less exceptions not material here.

In 1954, the. United States brought an action in the Federal district
court for Wyoming seeking to enjoin the Union Pacific Railroad Com-
pany from using its right-of-way for the purpose of removing gas, oil,
and other minerals and asking- that title to: minerals underlying the
right-of-way be quieted in the United States. This litigation termi-
nated in a decision of the United States Supreme Court holding that
under the language of the granting act of July 1, 1862, supra, which
excepts mineral lands, the grant of the right-of-way excepted the min-
eral interest. United States v. Union Paoific R.R., 353 U.S. 112
(1957). In response to the subsequent request of the, Union Pacific
Railroad Company, proffered after the establishment of oil production
in the Patrick Draw Field within which sections 36 and 16 are located,
the land office in Cheyenne issued two separate invitations to the Union
Pacific Railroad. Company, as owner of the right-of-way, and Gulf
Oil Corporation as lessee of land adjoining the right-of-way, for bids
on the amount or percentage of royalty to be paid on oil and gas pro-
duction from the right-of-way in the event, of an award of a lease to
Union Pacific on the right-of-way land and on the amount or percent-
age of compensatory royalty to be, paid by Gulf for. extraction of oil
and gas under the right -ofway fromwefls oh the 'adjlinig land under
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* the act of May 21, 1930, 46 Stat. 373, 30 U.S.C. §§ 301-306 (1958).
Union Pacific subrnitted a bid in the amount of the minimum royalty

acceptable but Gulf appealed, asserting that the United States has ho
right, title, or interest in the minerals within the right-of-way because
such minerals were vested in the State of Wyoming at the time of its
admission to the Union. It contended that by the Statehood Act every
incident of a fee simple title to the school sections held by the United
States on July 10, 1890, vested in the State of Wyoming, that because
the Supreme Court held'in' 1957 that Union Pacific has no estate in'
minerals underlying the right-of-way and it is undisputed that sec-
tions 16 and 36 were surveyed and not known to be miteral on July lo,
1890, the minerals undeIlying the right-of-way passed to the State by
virtue of the school grant in the Statehood Act. It asserd that the
Department of theInterior cannot conclusively adjudicate the title of
the State of Wyoming to the minerals but, nevertheless, requested that
the Departnent disclaim all'right, title; interest, claim, or d6mand to
the mineras, incliuding oil and gas, in the right-of-way land.

The Division of Appeals agreed that upon the admission of the State
of Wyoming the State was vested with whatever rights in sections 16
and 36 the' United States possessed at' that: time and that, since the
United States had" not divested itself of mineral rights in the right-of-
way land;' full title, both 'surface and subsurface' to sections 16 and
36 passed to the State subject only to the'right-of-way held by Union
Pacific.

In its appeal to the Secretary, Union Pacific contends that the
United States has' the 'full right, title, and 'interest in minerals under-
lying the right-of-way and thus has full authority to call for royalty
bids and to issue leases. It predicates this conclusion upon the conten-
tions that the Supreme'Court did not hold in United States v. Union
Pacifio R.R., supra, that Union Pacific has only an' easement of the
same nature as the grants 'of rights-of-way under the act of March 3,
1875, 18 Stat. 482, 43 U.S.C. §§ 934-939 (1958), and that there is no
precedent for the assumption of the Division of Appeals that it fol-
lows as a matter of course that minerals in right-of-way land pass to
the patentee or grantee of land traversed by the right-of-way.

The question thus presented by this appeal is' whether the Secretary
of the Interior has authority to dispose of oil and gas deposits in the
Union Pacific right-of-way under the act of May 21, 1930, supr~a, as
property of the United States, or whether the Secretary lacks such

i This litigation did not relate to coal and iron and the judgment entered pursuant to
the decision of the Supreme Court declares expressly that it does not'purport to determine
the rights of the parties with' respect to the ownership of or right to remove coal and iron
deposits in and from the right-of-way and is without prejudice,, as far as issues relating
to coal and ron deposits are concerned, to the-rights of either party. This reflects the
language of section 4 of the act of July 2, 1864, supra, which expressly excludes coal and
iron land from the term."mineral land" as used in the act. Subsequent references in this
decision to minerals are to be read with this qualification as to coal and iron.

78
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authority because the minerals retained by the United States under the
railroad grant subsequently passed to the Stateof Wyoming under the
school grant to the State of the legal subdivisions traversed by the
right-of-way.

Until the 1957 decision in Uited States v. Union Paciic; R.R.,
supra, the appeal would have presented no novel problem. The nature
of a railroad's interest in its right-of-way had been the subject of
extended consideration in cases which set out all the principles perti-
nent to the disposition of this conflict. It seemed settled that the
railroad right-of-way acts gave the railroads a limited fee in their
rights-of-way subject to a possibility of reverter to the United States;
that neither the railroads under the grants of the rights-of-way nor
the railroads,. the States, or other grantees of the lands through which
the railroad rights-of-way passed received the rights to exploit the oil
and 'gas underlying the rights-of-way; and that the United' States
alone could dispose of the oil and gas and then only pursuant to the
act of May. 21, 1930, spra. A.' Otis Birch and M. Estelue 7.Birch
(Oi'-Rehearing),' 53 I.D. 340 (1931)'; State of Wyoming, 58 I.D. 128
(1942)-; Solicitor's opinion, 58 I.D. 160 (1942), Phillips Petroleumi
Company, 61 I.D. 93 (1953), and cases cited therein.

It is true that' in Great Northf'r~i Ry. v. United States, 315 U.S.' 262
(1942), the Court held that: rights-of-way granted under the act of'
March 3, 1875, supra, are easements 6nly, not fees, and confer no right:
in a railroad to oil and other minerals underlying the right-of-way
and that the United-States was entitled to an injunction enjoining
the railroad from' using the right-of-way for the purpose of drilling
for or removing oil and gas underlying the right-of-way insofar as
it passed through tracts 'owned by the United States. The Depart-
ment, however, held that that decision did not change the rights of a
State to minerals underlying th6 Union Pacific right-of-way granted
by the 1862 act in lands which had passed to the State under its school
land grant. State of Wyoming, supra.
* In United States v. Union Pacific R.R., supra, the Court held that

the United States was entitled to an injunction enjoining the railroad
from drilling for oil and gas on the "right-of-way" granted to it by
the acts of 1862 and 1864, supra.' It'held, contrary to the conclusions
of the courts below, that in view of the exclusion of mineral lands from
the grant to the railroad and the 'public policy of the times the grant
did not include mineral rights. In disposing of the railroad's claim,
it pointed out that, even though a' right-of-way may at times be more
than an easement, it did not follow in such a case that the owner of
the right-of-way was'given the mineral rights as against the United
States. The dissent would have affimed the decisions-below holding
that the grant of the right-of-way included the minerals.
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The Union Pacific case has settled the conflict between the railroad
and the United States over the rights to subsurface oil and gas and
other minerals in favor of the United States.' This appeal raises anew
the issue of whether these rights remain in the United States or pass
to the subsequent patentee or grantee of lands traversed by the railroad.

As we have seen, when the limited fee concept reigned unchallenged,
the Department and the courts held repeatedly that a subsequent
grantee or patentee of such lands took no right whatsoever in the right-
of-way. The Supreme. Court in orthern Pacific Ry. v. Townsend,
190 U.S. 267, 270, said:

At the outset, we premise that, as the grant of the right of way, the filing of
the map of definite location; and the construction of the railroad within the
quarter section in question preceded the, filing of the homesteadd entries on such
section, the land forming the right of way therein was taken out of the category
of public lands subject to preemption and sale, and the land department was
therefore without authority to convey rights therein. It follows that the home-
steaders acquired no interest in the land within the right of way because of the
fact that the grant to them was of the full legal subdivisions.,

While this reasoning no longer applies to lands crossed by a right-
of -way granted under the 1875 act, supra, and the Department recog-
nizes in such cases that mineral rights go to the subsequent patentee
subject to the dominant rights of the railroad right-of-way,2 the Union
Pacific case, supra, did not hold that a pre-1875 right-of-way had no
more effect than one granted under the 1875 act.

On the contrary, a comparison of the Great Northern decision and
the Union Pacio decision demonstrates that the Union Pacific case
left unaltered the rule that a right-of-way obtained under the 1862
and 1864 acts, supra, separated the land from the public domain and
that subsequent grantees of lands traversed by the right-of-way gained
no rights in it.

In Great Northern Ry., supra, the Supreme Court required the
United States to show that it had retained title to certain tracts of
land through which the right-of-way passed and limited its judgment
tothosetracts. 315U.S.262,279-280 (1942).

The Union Pacific opinion, however, is devoid of any reference to a
requirement that the United States own any land crossed by the right-
of-way as a prerequisite to a judgment in its favor. This: omission
is particularly striking because the case was tried on stipulated facts,
one of which was that the title to the minerals in the particular tract,
the subject of the litigation, the N½/2NW1A sec. 24, T. 13 N., R. 68 W.,
6th P.M., Wyoming, which was crossed by the right-of-way, was in;
the United States. Yet, despite this limitation, the judgment of the'
district court, upon the judgment and mandate of the Supreme Court,
enjoined the railroad from drilling for or removing oil and gas and

2See: Northern Pacific R. v. United Stat'es, 277 . 2d 615 (10th Cir. f960)y; Ohicao
S Northwestern fly. v. Continental Oil Che., 253 F. 2 468 (th Cir. 1958).
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other minerals in and underlying "the right-of-way granted ' I
pursuant to the Act of July 1, 1862," and quieted the title of the United.
States to the oil, gas, and other minerals in: and underlying "said
right-of-way." The judgment was thus in terms applicable to the
entire right-of-way and it has been so construed by the railroad. See
appellant's brief pp. 6-I.

That the Supreme Court did not intend to change the settled law
governing the rights of: subsequent grantees or patentees of lands tra-
versed by the right-of-way seems apparent from its discussion of
Northern Pacific Ry. v. Townsend, spra. There it was held that: a
subsequent homestead entry could not be established on the railroad
right-of-way after the right-of-way had been located and .the tracks
laid, and that the railroad had in effect been granted a limited fee
subject to an implied condition of reverter. While in Union Pacific
the Court held that the Townsend case did not settle the question of
ownership of the underlying minerals between the railroad and the
United States, it did not say that the Townsend and other "limited fee"
cases involving pre-1875 rights-of-way were wrong, a conclusion that
would have enabled it to dispose of the major issue under the holding
in the Great Northern Ry. case, supra. Having held.that, under the
granting act and the general policy of Congress, it could not conclude
that the railroad had been given the mineral rights, the (Court. said
only:
* * The most that the "limited fee" cases decided was that the railroads
received all surface rights to the right of way and all rights incident to a use for
railroad purposes. 353 U.S. at 119.

It did not hold that the railroad had only an easement.I
As we have noted, the Court pointed out that the limited fee cases

involved conflicts between the railroad and third persons. Here the
United States, having established its rights to the underlying minerals
vis-a-vis the railroad, stands in its stead against the subsequent patentee
or grantee.

Just as the Court held in Townsend, su6pra, that a subsequent home-
steader cannot acquire rights against the railroad, so here the State,
a subsequent grantee, can acquire no rights against the United States
which holds all the interest in the right-of-way not held by the railroad.

Whatever the exact nature of the estate created by the 1862 and
1864 acts may be, it is -clear that it is more than an easement and
sufficient to take the lands covered by the right-of-way out of the
category of public lands subject to further dispositon to the State.3

3 That Congress assumed that no interest in the railroad right-of-way passed to a subse-
quent grantee or patentee is evident from the several statutes it enacted granting to such,
persons the lands in the rights-of-way upon forfeiture or abandonment by the railroad.
Act of June 26, 1906, 34 Stat. 482; act of February 25, 1909, 35 Stat. 647, 43 U.S.C. § 940
(1958) ; act of March 8, 1922, 42 Stat. 414, 43 U.S.C. 912 (1958).

6'6-138-65 3
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The Solicitor's opinion, 67 ID. 225 (1962), on which the decision
below relied, is not to the contrary. It merely held that leaseable
minerals other than oil and gas underlying rights-of-way could be
disposed of pursuant to the Mineral Leasing Act, 41 Stat. 437, as
amended, 30 U.S.C. § 181 et seq. (1958), whether the right-of-way
be construed as an easement or a "limited fee." It did not conclude

* that minerals underlying the "limited fee" rights-of-way passed with
a patent of the lands crossed by such a right-of-way.

Gulf places great reliance upon the departmental decision in A bilene
Oil Company v. Choctaw, Oklahoma, & Gulf Railroad Company, 54
I.D. 392 (1934), which held that a grant by the United States con-
veying a quarter section of public land over which a railroad right-
of-way had previously been granted under the act of February 18,
1888, 25 Stat. 35, carried with it, in the absence of further exception or
reservation, the entire interest left in the United States, so that the
United States no longer had an interest in the oil and gas deposits un-
der the right-of-way which it could lease under the act of May 21, 1930,
supra. While the decision referred to prior departmental decisions
holding that the grantee of lands crossed by a railroad right-of-way
had no right to the minerals under it, it did not purport to overrule
them, but found that in this instance Congress had intended to dis-
pose of all of the interest of the United States in the right-of-way,
including the possibility of reverter and concluded that the United
States had- no interest in the right-of-way at all. Since it left intact
prior rulings on the effect of a railroad right-of-way on subsequent
patents of the lands crossed by the right-of-way and was not followed
or even cited in later departmental considerations of the specific prob-
lem involved in this appeal (State of Wyoming, supra; Solicitor's
opinion, 58 I.D. 160, spra), it cannot be considered to have been in-
tended as a departure from the uniform view of the courts and the
Department that the mineral rights under the Union Pacific Rail-
road right-of-way remained in the United States. It stands, rather,
solely as an interpretation of the particular limited statute there under
consideration.

Accordingly, it is concluded the Union Pacific case did not change
the previously established law that only the United States had the
rights to minerals uderlying pre-1875 act rights-of-way, that the
oil and gas deposits underlying the Union Pacific right-of-way are
in the United States, and that the land office properly sought to dis-
pose of them pursuant to the act of May 21,1930, supra.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348), the
decisions of the Bureau of Land Management dated May 1 and June
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12, 1962, are reversed and the cases remanded for further proceedings
consistent herewith.

FRANK J. BARRY,
Solicitor.

SUPERVISION OVER THE COLLECTION, CARE AND DISBURSEMENT
OF RENTALS PAYABLE DIRECTLY TO AN INDIAN LESSOR OR HIS
LEGAL REPRESENTATIVE UNDER AN APPROVED LEASE OF RE-
STRICTED LAND

Indian Lands: Leases and Permits: Generally-Indian Lands: Allotments:
Alienation-Indian Lands: Competency-Indians: Competency-In-
dians: Contracts-Secretary of the Interior

Where an approved lease of individually owned restricted Indian land pro-
vides for the direct payment of rentals to the owner or his legal represen-
tative (guardian or conservator), the rental payments must be treated as
unrestricted funds s of the time of payment, but future or anticipated
rentals are classed as restricted property over which the Secretary of the.
Interior may recapture supervision over the collection, care and disburse-
ment. Any action of the legal representative (guardian or conservator)
or of the guardianship court to obligate such future or anticipated rentals.
would be ineffective unless approved by the Secretary of the Interior.

M-36671 Febrary17,196-5

To: SECRETARY OF THE INTERIOR.,

SUBJECT: SUPERVISION OVER THE COLLECTION, CARE AND DISBURSEMENT
OF RENTALS PAYABLE DIRECTLY TO AN INDIAN LESSOR OR His LEGAL

REPRESENTATIVE UNDER AN APPROVED LEASE OF RESTRICTED LAND.

We have been asked to review the Sacramento Regional Solicitor's
office memorandum dated January 7, 1964, addressed to the Area
Director of the Bureau of Indian Affairs, Sacramento, California.
The memorandum replies to a question raised by the Director of the
Palm Springs Indian Office on the application, if any, of R.S. § 2103,
as amended, 25 U.S.C. § 81 (1958), to contracts made between individ-
ual Indians and real estate brokers. This question arises because of
the great income producing value of certain restricted -Indian lands
belonging to members of the Agua Caliente Band of Mission Indians.

The General Allotment Act, 24 Stat. 388 (1887), 25 U.S.C. § 348
(1958), as amended, and the Mission Indian Act, 26 Stat. 712 (1891),
as amended, provided for the allotment of lands on the Agua Caliente
(Palm Springs) Reservation in California. These acts state, "and
if any. conveyance shall be made of the lands set apart as herein



84 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [2 D.

provided, or any contract made touching same, *, such conveyance
or contract shall be absolutely null and void."

Also, in the Act for the Equalization of Allotments on the Agua
Caliente (Palm Springs) Reservation in California, 73 Stat. 602
(1959), 25 U.S.C. 956(a) (Supp. V, 1959-63), it is stated:

Equalization allotments * * * shall not be subject to assignment, sale, or
hypothecation or to any attachment or levy for claims or debts * * * without
the written approval of the Secretary, and any such assignment, sale, hypathe-
cation, attachment, or levy that has not been so approved by the Secretary shall
be absolutely null and void.

It is also provided by statute that allotted Indian' lands shall not
be liable: to satisfy debts contracted prior to issuing a patent in fee
simple to an allottee l and that moneys derived from lease or sale
of trust lands shall not be liable for payment of any debt arising
during the trust period withoutlapproval of the Secretary of the
Interior.2

Recognizing that legitimate contracts have a place in carrying on
and managing Indian affairs, Congress has 'by statute provided a set
of rules under which valid contracts with Indian tribes and individual
Indian allottees can be made.

25 U.S.C. § 81, supra, sets forth requirements for the execution and
approval of contracts with Indians. and provides: "All contracts or
agreements made in violation of this section shall be null and
void * * *." However, the language of section 81 is limited to tribes
of Indians and individual Indians not citizens of the United States.
On May 1, 1964, the Regional Solicitor requested our view on the
suggestion in his memorandum of January , 1964 that 25 U.S.C.
§ 81 is applicable to contracts made by individual citizen Indians or
by their guardians. We do not interpret section 81 as having any
application to contracts made by individual citizen Indialls or by their
guardians. It is the trust property that is subject to the plenary con-
trol of the Federal Government not the contractual capacity of in-
dividual citizen Indians. However, the inapplicability of 25 U.S.C.
§ 81 to a real estate broker contract does not mean that the Secretary

'"' 2' * eProvided, That the Secretary of the Interior may, in his discretion, and he is
authorized, whenever he shall be satisfied that any Indian allottee is competent and capable
.of managing his or her affairs at any time to cause to be issued to such allottee a patent
in fee simple, and thereafter all restrictions as to sale, incumbrance, or taxation of said
land shall be removed and said land shall not be liable to the satisfaction of any debt con-
tracted prior to the issuing. of such patent. * * 2"' § 6 of the Act of Feb. , 1887, 24 Stat.
:390, as amended, 25 U.SC. § 349 (1958).

2 "No money accruing from any lease or sale of lands held in trust by the United States
for any Indian shall become liable for the payment of any debt of, or claim against, such
Indian contracted or arising during such trust period, or, in ease of a minor, during his
minority, except with the approval and consent of the Secretary of the Interior." Act of
June 21, 1906, 34 Stat. 327; 25 U.S.C. § 410 (1958).

Board of Commissioners of Creeks County' v. eber, 31S U.S. 705, rehearing denied, 319
U.S. 782 (1943), and Spriggs v. United States, 297 F. 2d 460, cert. den., 369 U.S. 876
41962).
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lacks authority to invoke protective measures to safeguard the Indian
interests.

We agree with the Regional Solicitor that (1) the appointment
of a guardian or conservator under sction 4 of the Act for the Equal-
ization of Allotments on the Agua Caliente (Palm Springs) Reserva-
tion in California, supra, does not disturb the trust character of an
allotment or the trustee responsibilities of the United States with
respect to an allotment, and (2) any contract or approval thereof
by court decree or any court decree which operates or purports to
burden future income from an allotment in a way similar to the
creation of a lien is ineffective under 25 U.S.C. §§ 348, 410 and 956 (a)
supra, without the approval of the Secretary of the Interior.

It was anticipated at the. time of the enactment of the Act for the
Equalization of Allotments on the Agua Caliente (Palm Springs)
Reservation in California, supra, that some of the allottees could be
expected to receive a sizable income from long-term business leases
and that many of the allottees (a majority of whom are minors)
lacked experience in handling their own affairs. The Secretary must
invoke, to carry out the trust responsibility imposed by the various
cited statutes, the appointment of a guardian or conservator under
25 U.S.C. § 954, which states:

The Secretary shall request the appointment of a guardian of the estate of
all minor allottees and for those adult allottees who in his judgment are in
need of assistance in handling their affairs in accordance with applicable State
laws before making any equalization allotment or payment to such persons.

It is this provision which prompted the question raised by the Direc-
tor of the Palm Springs Indian Office regarding payment to a guard-
ian, with State court approval, of a real estate broker's fee to be taken
out of future lease income to be derived from leases of trust lands.

A guardian or conservator appointed under 25 U.S.C. § 954 acquires
no authority incompatible with or in derogation of the Secretary's
responsibilities. The guardian has no authority to lease or to burden
a trust allotment save as authorized and approved by the Secretary,
and the only property of the ward that can be deemed to be within
the control of the guardian or conservator, which derives from al-
lotted trust lands, would be lease rentals or other income therefrom
which has een paid to the guardian or conservator in accordance
with the terms of a lease or other contract bearing the requisite
approval of the Secretary.

In the case of Chisholm v. Ho use, 160 F. 2d 632 (10th Cir. 1947), it
was held that lease income paid directly to the lessor or his represent-
ative in accordance with the terms of an approved Indian lease of
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restricted land must be classed as unrestricted property. The reason-
ing of the court was that the restrictions were removed by the Secre-
tary's regulations, thus leaving the United States without standing
to sue for an accounting of such income. The rationale of the decision
is that the Secretary could provide by regulation for retention of the
right to sue for breach and could also provide for recapture of Federal
supervision over the collection, care and disbursement of lease income.

As a result of this case the Department's regulations were revised
and now contemplate 'suit by the United 'States for breach of contract
(25 OFR 131.5(g)'(1)) and also provide for discretionary recapture of
supervision over the collection, care and disbursement of income (25
CFR 131.5 ('h) (2)). The latter provision of the regulations, which is
required to be contained in each lease, 'conclusively shows that a guard-
ian's authority under a direct-pay lease cannot be extended to embrace
future income without the approval of the Secretary. Otherwise
stated, a guardian's authority over lease income attaches only upon its
receipt by him in accordance with the terms of an approved lease.
Future or anticipated income under a direct-pay lease is subject to Fed-
eral supervision 'and cannot, under 25 U.S.C. §'§ 348, 410 and 956(a),
be burdened or subjected to the satisfaction of any claim without the
approval of the Secretary of the Interior. It is settled beyond debate,
of course, that the direct income from a trust allotment partakes of
the character of the corpus of the allotment itself and is subject to all
the authorities and responsibilities of the trust undertaking relating to
the allotment itself. United States v. Capoeman, 351 U.S. (1956).
It would necessarily follow that any action of the guardian or of the
guardianship court which undertook to bind lease income not yet in
the hands of the guardian would be ineffective unless approved by the
Secretary.

To summarize, it is our view that income from individually owned
trust property paid directly to a guardian in accordance with the terms
of an approved lease must be treated as unrestricted funds; but that
future or anticipated income, not yet paid into the hands of a guardian,
is classed as restricted property. Among the remedies and procedures
available to safeguard the Indian interests are the following:

1. The institution of appropriate proceedings to set aside any'action
which purports to create a burden against future income in violation
of the statutes cited above.

2. Appearance in guardianship proceedings in connection with hear-
ings on petitions for allowance of fees and expenses. This is the type
of action to which reference is made in the Assistant Secretary's letter
of July 9, 1963, to the Chairman of the House Committee on Govern-
ment Operations.

3. Resumption of supervision over the collection, care and disburse-
ment of lease income as authorized iby 25 'CFR 131.5 (h) (2). 
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It is believed that the foregoing will serve as an aid in delineating
the respective spheres of authority and responsibility of the guardian
and the guardianship court on the one hand, and the Secretary of the
Interior on the other. Manifestly, there are administrative decisions
to be made Which are beyond the scope of this nemorandum.

FRAN:K J. BARRY,
Solicitor.,

ROGER F. WARD3

V.

GORDON C. HARRIS,

A-29243 Decided February 23, 1965

Reclamation Homesteads: Generally-Reclamation Lands: Exchange
Under the act of August 13, 1953, a reclamation homestead entryman whose

farm umit is found to be insufficient to support a family is entitled to re-
linquish his entry and to make'a lieu entry on the same or another reclama-
tion project or to obtain an amendment of his entry by the addition of
sufficient adjacent irrigable land to constitute a farm unit which will support
a family, and he may have his residence, improvements, and cultivation on
the original entry credited as performance of the requirements of the home-
stead and reclamation law on the lieu or amended entry.

Reclamation Homesteads: Generally-Reclamation Lands: Exchange
Where a reclamation homestead entryman relinquishes his entry and subse-

quently contracts to sell the improvements but reserves the right to farm
the entry during the following crop season, he is not disqualified from mak-
ing an exchange entry under the act of August 13, 1953.

Reclamation Homesteads: Cancellation-Reclamation Lands: Exchange
Where a reclamation homestead entryman has met all the residence, improve-

ment, and cultivation requirements under the homestead laws and then re-
linquishes his entry and makes an exchange entry under the act of August 13,
1953, it is erroneous to cancel the lieu entry on the ground that he is not
living on the entry and does not have a bona fide intent to make the entry
his home.

ReclamationHomesteads: Generally-ReclamationLands: Generally
An entryman who first makes a proper entry in one reclamation project and

then acquires another entry in a different project, both of which entries to-
gether have more than 160 irrigable acres, can dispel any possible objection
to his first entry under the excess acreage provisions of the reclamation law
by disposing of the second entry.

APPEAL ROM THE BUREAU O LAND MANAGEMENT

Gordon C. Harris has appealed to the Secretary of the Interior from
a decision dated September 11, 1961, by which the Bureau of Land,
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Management affirmed a decision of a hearing examiner canceling his
reclamation homestead entry in the North Side Pumping Division of
the Minidoka Project in Minidoka County, Idaho.

The record shows that Harris held reclamation homestead entry on
Farm Unit "C" in the Riverton Project in Fremont County, Wyoming,
previous to March 5, 1954, when he relinquished that entry in order to
qualify himself to make a lieu entry pursuant to the act of August 13,
1953, 67 Stat. 566, 43 U.S.C. 451 et seg. (1958). On March 29, 1954,
Harris and his wife, Ina Mae Harris, entered into a contract with
Buress P. White for the sale of the improvements on Farm Unit "C"
and White's assumption of their obligation on a water facility loan
and charges for leveling on the farm unit, reserving, however, the
right to farm the unit during the 1954 crop season, to pay all water
charges, and to retain possession of the premises until December 20,
1954. White subsequently obtained an amendment of his adjoining
farm unit, for which he had received a patent dated February 12,1954,
to include a portion of Harris' relinquished unit. The amended unit
was designated as Farm Unit "H." A supplemental patent for the
land added by the amendment was issued to White on August 14, 1956.

Meanwhile, Harris applied for a farm unit on the Minidoka Project,
and on September 27, 1954, his entry on Farm Unit "B" was allowed.

In December 1954 it became apparent that White was unable to
obtain a loan of the $5,000 which he was obligated to pay the Harrises
for their improvements on Farm Unit "H." Accordingly, Harris
entered into a new contract with White on December 9, 1954, in which
he agreed to purchase White's improvements on his original entry,
to assume his obligations on a water facility loan, charges due for
leveling, State and coLnty taxes, and a sum due on a steel granary,
and to proceed with the acquisition of the amended farm unit. There
is no record of the cancellation of the earlier contract with White,
but the parties seem to have regarded it as canceled by White's in-
ability to performn. On December 14, 1954, White gave a warranty
deed conveying to Iha Mae Harris Farn Unit "I-" in Fremont County,
Wyoming, containing the land in White's original farm unit and the
land later listed in the patent issued August 14, 1956, to White.

Ward subsequently brought a contest against Harris' Idaho entry,
charging that Harris' interest in the Wyoming reclamation farm unit
on which construction charges had not been paid disqualified him
from holding the Idaho reclamation farm unit and that Harris acted
fraudulently and not for the purpose of making a home on the Idaho
entry as alleged in his homestead application.

Harris answered, admitting the relinquishment of the Wyoming
entry, the subsequent allowance of the Idaho entry, White's amend-
ment of the Wyoming entry and the patents issued to him, the two
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contracts with White, the conveyance of Farm Unit "H" described
as "certain of his patented lands" to Ina Mae Harris. He admitted
that' the land conveyed to Ina Mae Harris is in a reclamation project
and that 'the construction charges on it have not been paid. He al-
leged, however, that this Wyoming land is the separate property of
Ina Mae Harris and that both homestead entries are' governed by
the reclamation homestead laws of the United States, the act of August
13,1953, the act of August 8, 1912, and other Federal laws.

A hearing was held at which Harris testified to the facts recited
above and that he was then living on Wyoming Farm Unit "H" and
farming it and had been doing so since 1955. He said that he had
rented the Idaho entry for $35 an acre since i955, after an expendi-
ture of $1,500 to $2,000 for clearing and leveling. He said he did not
dig a well on the Idaho entry or place any buildings on it, but built
a peimanent home on the Wyoming entry in 1958. IHe said he thought
he might sometime come to Idaho and farm the entry there, but that
it all depended on what his boy wanted to do.

The hearing examiner found the acreage conveyed by White to
Ina Mae Harris is 307 acres, 117 of which are irrigable; and that the
Idaho entry contains 86 acres, 81 of which are irrigable; and that the
Harrises as husband and wife are limited to 160 acres to which irriga-
tion water may be delivered from Federal irrigation works. He
found, however, that the Harrises could divest themselves of irrigable
acreage in excess of 160'acres by relinquishing the excess or by paying
all of the construction charges against either the Idaho entry or the
Wyoming entry and thus concluded that the holding of acreage in
excess of the limit does not invalidate the Idaho entry. 'He also
found that under the act of August 13, 1953, an entryman who re-
linquishes a farm unit and accepts a lieu selection is entitled to credit
for residence spent on the relinquished entry but that he has an obli-
gation to make his home n the lieu unit. He concluded that Harris
had not acted in good faith in maintaining his residence on the
Wyoming entry in the face of his affidavit, submitted with the Idaho
application to enter, that he was making the application for the pur-
pose of making the new entry his home, and canceled the Idaho entry.

On appeal, the Division of Appeals affirmed on the ground that
Harris was never entitled to allowance of the Idaho entry because
he did not, in fact, divest himself of the Wyoming entry and that,
therefore, the Idaho entry was thus properly canceled for want of
compliance -vwith the law.

Under the homestead law (Rev. Stat. § 2289 (1875), 43 U.S.C. § 161
(1958) ) the privilege of homesteading is given to citizens who are
21 years of age or the head of a family and who do not own more
than 160 acres of land. It is assumed that the allowance of Harris'
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homestead application for the Wyoming entry indicates his qualifica-
tion for homestead entry. And it is not disputed that, when his farm
unit on the Riverton Project was found to be insufficient to support a
family, he was entitled, under the act of August 13, 1953, to relinquish
this entry and to select another in the same or another reclamation
project under the exchange provision of the act or to obtain an amend-
ment of his entry by the addition of adjacent land, after relinquish-
ment of other units, under the amendment provision of the act. He
chose the first course and did, in fact, relinquish his entry. His
subsequent application on the Minidoka Project was proper and the
allowance of the entry on that project was also proper. And he was,
of course, entitled to sell his improvements on the relinquished entry
to the entryman who obtained possession of them through amend-
ment of his farm unit.

That Harris had the right to farm his original entry for the crop
season of 1954 did not disqualify him from making an exchange entry
under the 1953 act. When he applied for the lands on the Minidoka
Project, he had already relinquished his fan unit and agreed to sell
the improvements to White. The pertinent regulation provides:

* * * No exchange or amendment pursuant to the act will be permitted if the
lieu unit or amended unit, together with other land owned by the applicant on any
Federal reclamation project shall exceed 160 acres of irrigable land on which
construction charges have not been paid. * X * 43 CPR 406-5. (Italic added.)

A right to farm not involving ownership did not, therefore, render
Harris ineligible for the benefits of the 1953 act.

Accordingly, the conclusion reached in the Bureau of Land Man-
agement decision that Harris had exhausted his rights under the
homestead and reclamation laws by his original entry and his trans-
actions with White is incorrect.

The hearing examiner, as we have seen, found Harris' entry invalid
for another reason, holding that an exchange entryman must "have
a bona fide intent, coupled with physical presence to make his home
on the new entry" and that Harris lacked such intent. However, as
he noted, the 1953 act provides that an exchange entryman

* * * shall be given credit under the homestead laws for residence, improve-
ment, and cultivation made or performed upon the original entry, and if satis-
factory final proof of residence, improvement, and cultivation has been made on
the original entry it shall not be necessary to submit such proof upon the lieu
entry. 67 Stat. 566,43 U.S.C. § 451 (1958).

It was stipulated at the hearing that Harris had complied with the
residence requirements on his original entry (Transcript, page 4), and
the hearing examiner found that Harris had completed the residence,
improvement, and cultivation requirements on it. Thus Harris could
transfer to his lieu entry credit for all he had performed on his original
entry and, having satisfied all the requirements of the homestead law
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on it, he was not obligated to repeat on. the lieu entry any of the re-
quirements he had met on the original, including the establishment
of a home. In other words, the lieu entry is to be treated Gs a sub-
stitution for the original entry and the entryman is to receive credit
on the former for whatever he did on the latter.

Moreover, as the result of the relinquishment of the farm unit, and
through the contract with White for sale of improvements, Harris
had divested himself of all interests in his original entry when he
applied for lands on the Minidoka Project. White was not able to
perform his part of the contract requiring him to purchase the im-
provements. If White had been able to perform his part of the con-
tract, Harris would not, in order to protect his investment in his
improvements, have been required to reacquire title to the amended
farm unit. The happenstance that Harris ended up withboth an in-
terest in lands in the Riverton Project and an entry on the Minidoka
Project is not of itself sufficient to justify a finding of bad faith in the
absence of proof that the result was intended from the beginning.

While it is obvious that the unscrupulous might attempt to pervert
the exchange legislation and achieve unintended results, it is funda-
mental that the United. States cannot countenance such practices.
Each exchange alleged to be improper must be examined in light
of its particular circumstances. Here, we do not find that the facts
justify a finding that the outcome was part of a preconceived scheme
for an entryman to use the exchange act as a vehicle to acquire
multiple holdings on several reclamation projects.

There remains the problem raised by the fact that Harris might
have had an interest in the Wyoming reclamation farm unit on which
the construction charges were not paid at the same time he held his
Idaho reclamation farm unit. As we have seen, the examiner held
that, although the excess acreage provisions of the reclamation laws
were applicable to the situation, the holding of excess acreage did not
invalidate the Idaho entry since Harris could either relinquish the
excess or pay all construction charges against the Wyoming entry.

Recent developments make-a resolution of the excess acreage
problem unnecessary. A statute, the act, of March 10, 1964, sec. 1,

.78 Stat. 156, authorizes the Secretary of the Interior to acquire from
entrymen or owners, their lands within the third division of the
Riverton Federal reclamation project in which Harris' Wyoming
entry is situated. The Bureau of Reclamation has reported that the
Harrises have conveyed their land and improvements in the Riverton
project to the United States and that the deed was recorded on January
29, 1965.. Thus Harris no longer owns property in more than one
reclamation project and any ineligibility that may have existed on
that account has been removed.



92 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 LD.

Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A(4) (a); 24 P.R. 1348),
the decision appealed from is reversed and the case is remanded for
dismissal of the contest.

EDWARD WEINBERG,
DepUty Solicitor.

SOIL AND MOISTURE CONSERVATION PROGRAM

Soil and Moisture Conservation-Public Lands: Jurisdiction Over
The question whether the Department of the Interior may perform soil

and moisture conservation operations pursuant to the Soil Conservation and
Domestic Allotment Act of 1935 (49 Stat. 163, as amended; 16 U.S.0. §§ 590a-
590e, 590f, 590g, 590h, 5901, 590j-590q (1958)-), on a particular tract of
land is answered by determining whether the Department has administra-
tive jurisdiction over the tract. 'If the tract is under the Department's
administrative jurisdiction, the Department may perform such soil and
moisture operations on the tract, even though the benefits of such operations
accrue in whole or in part to other lands not und6r the jurisdiction of the
Department. Accordingly, the Department may conduct soil and moisture
conservation operations on lands under its jurisdiction where the primary
benefits from such operations accrue to lands in private ownership or
to federally owned improvements which are under the jurisdiction of other
Federal agencies. In addition, the Department of the Interior may per-
form soil and moisture conservation operations on lands not under the
jurisdiction of the Department, provided that, the operations have as their
primary purpose the prdtection and benefit of lands which are under the
jurisdiction of the Department.

Reorganization Plans
Section 6 of Reorganization Plan No. 4, effective June 30, 1940 (5 .R.

2421; 54 Stat. 1234, 1235; note following 5 U.S.C. § 133t (1958)), trans-
ferred to the Department of the Interior the full power which was formerly
vested in the Department of Agriculture, pursuant to the Soil Conservation
and Domestic Allotment Act of-1935 (49 Stat. 163, as amended; 16 U.S.C.
§§ 590a-590e, 590f, 590g, 590h, 590i, 590j-590q (1958) ), with respect to
lands otherwise under the jurisdiction of the Department of the Interior.
The question whether the Department of the Interior may perform soil
and moisture conservation operations pursuant to the Soil Conservation
and Domestic Allotment Act of 1935 (49 Stat. 163, as amended; 16 U.S.C.
§§ 590a-590e, 590f, 590g, 590h, 590i, 590j-590q (1958)), on a particular
tract of land is answered by determining whether the, Department has
administrative jurisdiction over the tract. If the tract is under the Depart-
ment's administrative jurisdiction, the Department may perform such soil
and moisture operations on the tract, even though the benefits of such opera-
tions accrue in whole or in part to other lands not under the jurisdiction
of the Department. Accordingly, the Department may conduct soil and
moisture conservation operations on lands under its jurisdiction where the
primary benefits from such operations accrue to lands in private ownership
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or to federally owned improvements which are under the jurisdiction of
other Federal agencies.

Solicitor's Opinion M-36047 of August 28, 1950 (60 I.D. 436), will not
be followed to the extent that it conflicts with these views.

E-36677 February 23, 1965

To: ASSISTANT SECRETARY, PuBic LAND MANAGEMENT.

SUBJECT: SOIL AND MOISTURE CONSERVATION PROGRAM.

This is in response to your memorandum of November 23, 1964, in
which you requested my opinion as to whether the Department of the
Interior may conduct soil and moisture conservation operations on
lands under its jurisdiction where the primary benefits from such
operations accrue to lands in private ownership or to federally owned
improvements which are under the jurisdiction of other Federal
agencies.

Soil and moisture conservation operations by the Federal Govern-
ment are.authorized by the Soil Conservation and Domestic Allotment
Act of 1935.1 Section 1 of the act 'provides that:

It is recognized that the wastage of soil and moisture resources on farm,
grazing, and forest lands of the Nation, resulting from soil erosion, is a menace
to the national welfare and that it is declared to be the policy of Congress to
provide permanently for the control and prevention of soil erosion and thereby
to preserve natural resources, control floods, prevent impairment of reservoirs,
and maintain the navigability of rivers and harbors, protect public health,
public lands and relieve unemployment, and the Secretary of Agriculture,: from
now on, shall coordinate and direct all activities with relation to soil erosion and
in order to effectuate this policy is authorized, from time to time-

(1) To conduct surveys, investigations, and research relating to the character
of soil erosion and the preventive measures needed, to publish the results of any
such surveys, investigations, or research, to disseminate information concern-
ing such methods, and to conduct demonstrational projects in areas subject to
erosion by wind or water;

(2) To carry out preventive measures, including, but not limited to, engineer-
ing operations, methods of cultivation, the growing of vegetation, and changes
in use of land;

(3) To cooperate or enter into agreements with, or to furnish financial or
other aid to, any agency, governmental or otherwise, or any person, subject to
such conditions as he may deem necessary, for the purposes of this chapter; and

(4) To acquire lands, or rights or interests therein, by purchase, gift, condem-
nation, or otherwise, whenever necessary for the purposes of this chapter.

Section 2 of the act' provides that' such operations may be
performed-

149 Stat. 163, as amended; 16 U.S.C. §§590a-590e, 590f, 590g, 590h, 5901, 590j-590q
(1958).

2 16 US.C. §590a (1958).
16 U.S.C. § 590b (1958).
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(a) On lands owned or controlled by the United States or any of its agencies,
with the cooperation of the. agency having jurisdiction thereof; and

(b) On any other Iands, upon obtaining proper consent or the necessary
rights or interests in such lands.

Section 3 of the act 4 provides that, as. a condition to the extension
(of any benefits under the act to any lands not owned or controlled
by the United States or any of its agencies, the Secretary of Agri-
culture may, insofar as he may deem necessary for the purposes of
the act, require-.

(1) The enactment and [sic] reasonable safeguards for the enforcement of
State and local laws imposing suitable permanent restrictions on the use of
such lands and otherwise providing for the prevention of soil erosion;

(2) Agreements or covenants as to the permanent use of such lands; and
(3) Contributions in money, services, materials, or otherwise, to any operations

conferring such benefits.

By section. 4 of the act,5 the Secretary of Agriculture is authorized
to secure the cooperation of any governmental agency. Section 5
of the act 6 directs the Secretary of Agriculture to establish the Soil
Conservation Service to exercise the powers conferred on him by the
act.

Section 6 of Reorganization Plan No. 4, effective June 30, 1940,7
provides as follows:

Sec. 6. Certqin functions of the Soil Conservation Service transferred.-
The functions of the Soil Conservation Service in the Department of Agriculture
with respect to soil and moisture conservation operations conducted on any
lands under the jurisdiction of the Department of the Interior are transferred
to the Department of the Interior and shall be administered under the direction
and supervision of the Secretary of the Interior through such agency or agencies
in the Department of the Interior as the Secretary.shall designate.

The President's letter of transmittal accompanying the Reorgani-
zation Plan, 'explained to the Congress that the general purposes of
the changes effected by the plan were (1) to reduce expenditures,
(2) to increase efficiency,: (3) to consolidate agencies according to
major purposes, (4) to reduce the number of agencies by consolidating
those having similar 'functions and by abolishing such as may not
be necessary, and (5) to eliminate overlapping and duplication of
effort. With reference to section 6 of the plan, the President stated
fas follows: 0 

Department of the Interior: I propose to transfer to the Department of the
Interior the activities of the Soil Conservation Service relating to soil and
moisture conservation on lands under the jurisdiction of the Interior Department.
With respect to private lands, the soil-conservation work of the Federal Govern-
ment is primarily of a consultative character and can best be carried on by

'16 U.S.C. § 590c (1958).
'16 U.S.C. § 590d (1958).
6 16 U.S.C. § s9Oe (1958).
5 F.R. 2421, 54 Stat. 1234, 1235, note following 5 U.S.C., § 133t (1958).
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the Department of Agriculture through cooperation of the farmers throughout
the country. In the case of Federal lands, this work includes the actual appli-
cation by the Government of soil-conservation practices and is an appropriate
function of the agency administering the land.

Further on in the transmittal letter, the following statement appears:
Economies: Functions may be transferred or consolidated under this Re-

organization Act, but the abolition of functions is prohibited. Congress alone
can curtail or abolish functions now provided by law. * * *

From the foregoing, it is clear that prior to the transfer of functions
by the Reorganization Plan, the Secretary of Agriculture had full
power to perform soil and moisture conservation activities pursuant
to the Soil Conservation and Domestic Allotment Act on any lands,
whether in private or Federal ownership, provided of course that the
requirements of the act were complied with. Thus, he could-perform
soil and moisture conservation work on private lands not only for
the benefit of the lands whereon the work was actually performed,
but also for the benefit of federally owned lands or other privately
owned lands as well. Moreover, there is nothing in the statute which
'would prevent the Secretary of Agriculture from performing soil
and moisture operations on privately owned lands for the sole benefit
of federally owned or other privately owned lands. Conversely, the
Secretary of Agriculture could perform soil and moisture conservation
activities on federally owned lands for the sole or partial benefit of
privately owned lands or other federally owned lands.

The extent to which Reorganization Plan No. 4 transferred the
authority of the Secretary of Agriculture to the Secretary of the In-
terior has previously been considered by this Office on two occasions.

In Solicitor's Opinion H-20997, of October 25, 1941 (57 I.D. 382),
in answer to the question as- to whether Reorganization Plan No. 4
authorized the Secretary of the Interior to conduct soil and moisture
conservation activities on private lands, it was said that, so far as
the responsibility and the authority for performing soil and moisture
conservation activities in connection with lands under the jurisdiction
of this Department are concerned, the Secretary of the Interior now
enjoys all the former powers of the Secretary of Agriculture. From
the language of the Reorganization Plan and the President's trans-
mittal letter, the then Acting Solicitor reasoned that the transfer of
authority thereunder must be viewed from the standpoint of a division
of responsibility for the protection of lands, based primarily on
jurisdiction over the lands to be protected, and that the responsibility
for protection of lands under the jurisdiction of this Department is
vested in this Department. He pointed out that:

Such responsibility, if properly to be assumed, must carry with it certain
necessary incidents of authority. A holding that you are authorized to perform
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soil and moisture conservation work only on lands under your jurisdiction, and
solely for the benefit of such lands would so limit you that it would be impossible,
in the vast majority of cases, to accomplish satisfactory results. On the other
hand, if you are to protect adequately the lands under your jurisdiction, you
must have authority to do work on private lands if in any case it appears neces-
ary, and to do work for the benefit of lands under your jurisdiction irrespective
of the fact that some resultant benefit may flow to private lands.

When so considered, I have no difficulty in determining as a matter of law
that you have certain authority' to perform soil and moisture conservation work
on private lands. * :

I am of the opinion, therefore, that you are now vested with authority to deter-
mine the lands under your jurisdiction that are in need of soil and moisture
conservation work, and to initiate, and carry on such work regardless of whether
the work is to be done on private' or public lands. In other words, your author-
ity is Limited to the performance of soil and moisture' conservation work on
lands under your jurisdiction or which has as its primary purpose the protection
and benefit of lands under your Jurisdiction. Once it'has been determined that
any such land is in need of soil and moisture conservation work, you may pro-
ceed to carry out that work regardless of the fact that any or even all of the
actual operations must be performed on private lands, and of the fact that
resultant benefits may flow to private lands. [Italic added.]

In Soicitor's Opinion M-3604, (60 I.19. 436 (1950)), the then
Solicitor was asked whether this Department may properly perform
soil conservation work on lands under its jurisdiction if the sole or
chief benefit from such work will accrue to privately owned lands
contiguous to, or situated in the same watershed with, the lands on
which the work is done. He replied:

Although a literal reading of [section 6 of Reorganization Plan No. 4] might
lead to the conclusion that all soil and moisture conservation activities on lands
under the jurisdiction of this Department, including operations for the benefit
of privately owned lands nearby or in the same watershed, are to be performed
by agencies of this Department, I am of the opinion that it was the purpose of
section 6 of the plan to transfer to this Department only those functions which
relate to the protection- of lands under the jurisdiction of this Department.
Section 6, it seems to me, was designed to divide the authority for performing
soil and moisture conservation activities between the two Departments on the
following basis: Operations looking toward the protection of all lands other
than those under the jurisdiction of this Department are to be performed by the
Department of Agriculture, while operations for the protection of lands under
the jurisdiction of this Department are to be performed by the Department of
the Interior. This is borne out by the President's message in submitting the
plan to Congress.

The same principles which led the Acting Solicitor in 1941 to conclude that
this Department has authority to conduct soil and moisture conservation
activities on privately owned lands (with the consent of the owners) only in
those situations where the primary purpose of the operations is to protect: lands
under the jurisdiction of this Department lead me to conclude that this Depart-
ment could not properly conduct soil and moisture conservation acivities on
lands under its jurisdiction if the primary purpose of such operations were to
benefit privately owned lands.
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I do not mean to imply that soil and moisture conservation activities con-
ducted by this Department must be solely for the benefit of lands under the
jurisdiction of this Department and that such activities cannot be carried on by
the Department if it appears that any benefits, however slight, will flow to pri-
vately owned lands. However, the chief objective of any soil and moisture con-
servation activities conducted by this Department on lands under its jurisdiction
must be the protection of the Department's lands. The test, therefore, is not the
quantum of benefits that may flow to privately owned lands, but the purpose
for which the activities are conducted.':

As a consequence of this reasoning, the Solicitor then went on to
conclude that this Department does not have authority to conduct
soil and moisture conservation activities on lands under its jurisdiction
for the purpose of protecting federally constructed reservoirs, irri-.
gation works, and other related improvements which are under the
jurisdiction of Federal agencies other than this Department. He
further concluded that if the conservation of privately owned lands
requires the performance of soil conservation work on Government-
owned lands, the Soil Conservation Service is the proper agency to
perform such work.

In the first of these two opinions, it was held, and I think correctly,
that the Department of the Interior may (1) perform any and all soil
and moisture activities on lands under the jurisdiction of the
Department of the Interior and (2) perform soil and moisture con-
servation activities on lands not under the jurisdiction of the Depart-
ment, provided that the activities on these other lands have as their
primary purpose the protection and benefit of lands which are under
the Department's jurisdiction. The Department's powers in the first
category are expressly conferred upon it by the Reorganization Plan,
while the powers in the second category are implied powers which are
necessary and proper for the performance of the powers expressly con-
ferred. It is axiomatic that functions performed under such implied

X powers must have as their primary purpose the furtherance of the
powers expressly granted. Accordingly, it was the conclusion of the
Solicitor that the functions performed under the powers implicitly
conferred by the plan must have as their primary purpose the pro-
tection and benefit of lands under the Department's jurisdiction.

But, with regard to the powers expressly conferred by the plan, there
is no necessity to apply the "necessary and proper" test. All that is
required is to determine the meaning of the statute from its express
terms or, if ambiguities obtain, 'from its legislative history.

In the second opinion ,the correct reasoning of the first opinion was
nproperly applied. The question under consideration in the second

60 I.D. 438. ootnote omitted.

-im138-65 4
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opinion was not the extent of the Department's implied powers under
the Reorganization Plan, but the extent of the express powers granted
to the Department by the plan. Accordingly, the reasoning of the
first opinion cannot validly be relied on as ground for the conclusion
that the Department canot engage in soil and moisture conservation
activities unless such activities are for the primary benefit of lands
under the jurisdiction of this Department. Such conclusion can only
be reached if the language of the Reorganization Plan itself requires
it, or, if the plan is ambiguous, the legislative history of the plan (the
transmittal letter) clearly leads to that conclusion. There is no lan-
guage in either the plan or the transmittal letter which requires such
a conclusion to be reached.

As was previously stated, the Department of Agriculture, prior to
the transfer of functions by the Reorganization Plan, had full power
to perform soil and moisture conservation activities on lands other-
wise under the jurisdiction of the Department of the Interior. This
power included the power of constructing works on such lands for the
benefit of other lands. Section 6 of the Reorganization Plan explicitly
transfers this power to the Secretary of the Interior.

The functions of the Soil Conservation Service * * with respect to soil and
moisture conservation operations on any lands under the jurisdiction of the
Department of the Interior are transferred to the Department of the
Interior * *

Since the power of the Department of Agriculture is transferred to
this Department and there are no limitations or reservations on that
power in the Reorganization Plan, this Department now has exactly
the same power as that previously enjoyed by the Agriculture Depart-
ment, including the power to construct works on lands under this
Department's jurisdiction for the full or partial benefit of other lands
not under the jurisdiction of this Department. To interpret the plan
as conferring lesser powers to this Department would be, in effect, to
curtail or abolish functions authorized by statute, and, as is noted in the
transmittal letter, such an interpretation is improper.

Inasmuch as the Soil Conservation and Domestic Allotment Act
granted plenary power to the Department of Agriculture, and the
Reorganization Plan transferred that power to this Department with
regard to soil and moisture conservation operations on lands under the
jurisdiction of this Department, I cannot subscribe to the view that
anything less than the full power which was formerly vested in the
Department of Agriculture was transferred to this Department with
regard to operations on lands under this Department's jurisdiction.

The express language of the Reorganization Plan, reiterated in the
transmittal letter, speaks of soil and moisture operations on any lands
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under the jurisdiction of this Department; it does not say "relating to"
lands under the jurisdiction of this Department. The question
whether the Department of the Interior may perform soil and moisture
conservation operations pursuant to the Soil Conservation and Do-
mestic Allotment Act of 1935 (49 Stat. 163, as amended; 16 U.S.C.
§§ 590a-590e, 590f, 5 9 0g, 590h, 590i, 590j,-590q (1958) ), on a particular
tract of land is answered by determining whether the Department has
administrative jurisdiction over the tract. If the tract is under the
Department's administrative jurisdiction, the Department may per-
form such soil and moisture operations on the tract, even though the
benefits of such operations accrue in whole or in part to other lands
not under the jurisdiction of the Department.

I am of the opinion, therefore, that the Department of the Interior
may conduct soil and moisture conservation operations on any lands
under its jurisdiction for the benefit of the lands whereon the operations
are performed or for the benefit of any other lands whether or not they
are under the Department's jurisdiction. Put differently, the Depart-
ment may conduct soil and moisture activities on lands under its juris-
diction even though quantitatively the benefits from such operations
accrue in whole or in part to privately owned lands or to other Federal
lands not under this Department's jurisdictions Solicitor's Opinion
M-36047 of August 28, 1950 (60 I.D. 436), will not be followed to the
extent that it conflicts with these views.

In addition, the Department may perform soil and moisture conser-
vation operations on lands which are not under the Department's
jurisdiction, provided that such operations have as their primary pur-
pose the protection and benefit of lands under the Department's juris-
diction.

In response to your question, therefore, the Department may conduct
soil and moisture conservation operations on lands under its jurisdic-
tion where the primary benefits from such operations accrue to lands
in private ownership or to federally owned improvements which are
under the jurisdiction of other Federal agencies.

FRANK J. BARRY,

Solicitor.

In situations where soil and moisture activities are to be conducted on lands which are
within the jurisdiction of this Department and such activities will benefit other lands
not within such jurisdiction, it is necessary, of course, to obtain the prior consent of the
private landowner or the agency having jurisdiction thereof before commencing such
activities.
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ALTON MORRELL AND SONS
A-29569
A-30094 DecidedFebruy24 1965

Grazing Permits and Licenses: Generally
Nothing in the Taylor Grazing Act or the Federal Range Code requires that

one who leases land not qualified as base property must be accorded
recognition on the Federal range because of his control of that nonqualifying
land.

Grazing Permits and Licenses: Exchange of Use
Exchange-of-use is a method which permits livestock operators having owner-

ship or control of non-Federal land interspersed and normally grazed in
conjunction with the surrounding Federal range to agree with the grazing
officials that he may graze on the surrounding land to an extent not to
exceed the grazing capacity of his land in consideration of his granting
to the Bureau of Land Management the management and control of his! land
for grazing purposes.

Grazing Permits and Licenses: Exchange of Use
Consummation of an exchange of use proposed by a livestock operator is

discretionary on the part of the grazing officials; such an exchange may not
be consummated unless it accords with the principles of good range
management.

Grazing Permits and Licenses: Exchange of Use
The rejection of an application for exchange of use based on nonqualifying

land does not deny the applicant any rights to Which he is entitled under
the Taylor Grazing Act.

Grazing Permits and Licenses: Trespass-Grazing Permits and Licenses:
Cancellation and Reductions

In cases of wilful trespasses on the Federal range a reduction or suspension
of grazing privileges may be imposed on the offender in addition to the
assessment of monetary damages.

Grazing Permits and Licenses: Trespass-Grazing Permits and Licenses:
Generally

A penalty for wilful trespass of a suspension of grazing privileges for five
years will be reduced to a reduction of privileges by 40 percent for five
years where the circumstances do not appear to warrant imposition of the
more stringent penalty.

APPEALS FROX THE BUREAU OF LANMD MANAGEMENT
Alton Morrell and Sons,1 hereinafter referred to as Morrell, have

appealed to the Secretary of the Interior from two decisions of the
Bureau of Land Management relating to their use of the Federal
range in Utah Grazing District No. 7 under the Taylor Grazing Act,
48 Stat. 1269 (1934), as amended, 43 U.S.C. § 315 et seq. (1958), and
the regulations of this Department governing the use of the Federal
range.

Two distinct questions are presented by these appeals: first, the
propriety of denying an exchange-of-use to Morrell, and, second, the

'Frank J. Hatt was recognized as an intervenor in A-29569.
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penalty to be imposed upon Morrell for trespasses. These questions
were initially considered by different hearing examiners who presided
at hearings on the various appeals of Morrell from decisions of the
district manager of the grazing district and were considered separately
by the Bureau. However, in his present appeals Morrell contends that
the trespasses, which he admits, grew out of what he characterizes as
the unlawful and unauthorized action of the district manager in refus-
ing to grant him an exchange-of-use and that this factor must be taken
into consideration in determining whether a penalty is to be assessed
against him for the trespasses.

To bring both matters to an ultimate conclusion,2 the two appeals
*will.be considered together in this decision.

To put the matter in proper prospective and without attempting
to summarize the evidence introduced at the three hearings, only
ultimate facts necessary for a decision in this matter will be related.

Morrell has been a user of the Federal range within Utah Grazing
District No. 7 for many years. In 1959, when he applied for the ex-
change-of-use, he had a Class 1 grazing license which entitled him to
graze 699 cattle within Unit No. 15 of the district from October 15,
1958, to May 15, 1959. This privilege was based on land owned by
him in Wyoming. Morrell, also, in 1959, had under lease from the
State off Utah some 27,000 acres of school lands which are
intermingled with the Federal range.

On March 6, 1959, Morrell filed the exchallge-of-use application
involved here. He stated that he had the school sections under lease
and that the school sections were accessible and suitable for grazing
during the same periods as the Federal range. He agreed, in the
event the applications were allowed, that the Secretary of the Interior
might exercise the same grazing regulations and control over the
offered school sections as over the Federal range. Hestated that he
understood that the grazing use allowed could not exceed the grazing
capacity of the offered land. He agreed to abide by the rules and
regulations of the Secretary and to confine his livestock to the number,
class, period or periods of time and areas of use, if authorized. In
exchange for the grazing regulation and control of the school sections,
Morrell applied to graze 400 head of cattle from May 15, 1959, to
October 15, 1959 on intermingled and adjacent public lands.

That application was rejected by the decision of the district man-
ager dated April 16, 1959, on the ground that the grazing privileges

2A large measure of the delay in reaching decisions in these matters, both by the Bureau
and by this office, is attributable to the fact that the files had to be returned to the field
for use by the grazing officials in connection with other applications and appeals by Mor-
rell and for use in an action, framed under the Tort Claims Act, which Morrell brought
against the United States involving the same lands as are involved here. Morrell was un-
successful in that action. See United States v. Morrell, 331 P. 2d 498 (10th cir. 1964)
cert. denied, Chournos et a. v. United States, 379 U.S. 879 (1964).
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then granted to Morrell were for winter use only and that to allow
Morrell to place summer privileges on top of winter privileges would
not make for good range management.

Morrell appealed from that decision on April 27, 1959. At the
same time he, requested, in view of the probability that a hearing
on his appeal would not be held until after his current license expired,
permission to keep his cattle on the Federal range in numbers not to
exceed the carrying capacity of the State lands under his control until
the appeal from the rejection of his exchange-of-use application had
been finally disposed of.

By letter dated May 7, 1959, Morrell was informed that no ex-
change-of-use license for summer grazing privileges would be issued
to him. His attorney, to whom the letter was directed, was advised
that Morrell had been placed on notice on February 5, 1959, that no
exchange-of-use would be allowed that summer and that Morrell had
had plenty of time to arrange his operations so that this problem
would not exist at the end of his regular grazing season.'

As noted above, his Class 1 license terminated on May 15, 1959.
Thereafter, and after several separate notices of trespass were sent

to Morrell, two notices of violation and orders to show cause -were
issued to Morrell, charging him with having permitted his cattle to
graze on the Federal range in violation of the terms of his grazing
license. The first notice, dated July 8, 1959, covered periods begin-
ning on or about June 5, 1959, to July 1, 1959. Pursuant to the pro-
visions of 43 OFR 161. 12(e), now 43 CFR 9239. 3-2(e), Morrell was
ordered to appear before a hearing examiner on August 12, 1959, and
answer the charges and show cause why his license or permit should
not be suspended, reduced, or revoked, or renewal thereof denied and
satisfaction of damages made. The second notice, dated October 16,
1959, charged Morrell with having had cattle on the Federal range in
violation of the terms and conditions of his license from July 1, 1959,
to on or about October 15, 1959. That notice directed Morrell to
appear before a hearing examiner on November 20,1959.4

At the two hearings on the trespass charges, Morrell admitted the
trespasses but attempted to introduce evidence concerning his ex-
change-of-use application and its rejection and evidence that the area
in which the trespasses were committed was open for year-round use
by other operators, in an apparent attempt to justify the trespasses.
The hearing examiner at both hearings refused to permit the introduc-
tion of such evidence on the ground that the hearings were limited to
the charges of trespass committed by Morrell.

I The letter of February 5, 1959, informed Morrell that it was planned to close down two
wells in the area in which Morrell sought to graze in order to give the areas around those
two wells a chance to rehabilitate themselves a little during the summer months.

T the hearing was continued until November 25, 1959, by order of the hearing examiner.
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In his decision of December 1, 1959, the hearing examiner dismissed
without comment Morrell's argument that had the exchange-of-use
been approved by the district manager Morrell would not have been
in trespass, stating that this was not proper argument to be considered
in connection with a trespass charge. He cited 43 CFR 161.12 (e) (2)
providing that the evidence at such a hearing shall be confined to the
commission of the acts charged. He also referred to other provisions
of the regulation which authorize the examiner to assess the amount
of damages and to direct the district manager to suspend, reduce or
revoke the license, permit, or base property qualifications or to deny
renewal, if the facts so warrant.

In his decision the hearing examiner also found that Morrell had
committed the trespasses charged, that Morrell had placed the cattle
on the range in violation of the terms and conditions of his license,
that Morrell's apparent indifference to compliance with the terms
of the Federal Range Code could not be overlooked, and that the
trespasses must be considered to have been willful. He held that the
evidence produced at the hearing warranted a reduction in future
grazing licenses of Morrell. After assessing damages on the basis of
the rate charged by the Bureau for animal unit months on the Fed-
eral range for that year, the hearing examiner directed the district
manager to refuse to issue any license or permit to graze livestock on
the Federal range until Morrell had paid the sum of the damages
assessed and thereafter to refuse to issue any license or permit to
Morrell for Federal range use greater than 60 percent of the present
Class 1 qualifications of Morrell's base property for a period of two
years.

At the second hearing, before the same hearing-examiner, it was
stipulated that the testimony and evidence submitted at the first hear-
ing would be made a part of the proceeding, since the issues, range,
land status, and the parties were the same. It was further stipulated
that the number of cattle on the range since the first hearing, as set
forth in the notices of trespass issued since the August 12, 1959,
hearing was correct. The hearing examiner held, in. his decision of
February 19, 1960, that no testimony was presented at the second
hearing that would change, modify, alter, or mitigate the findings
in the previous hearing, and that Morrell was guilty of willful
trespass.

The examiner, after assessing damages for the trespasses on the
same basis as that used in his earlier decision, directed the district
manager to refuse to issue to Morrell any license or permit to graze
livestock on the Federal range until he had paid the damages assessed
and, thereafter, to refuse to issue to Morrell any license or permit for
Federal range use for a period of five years.
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On June 21, 1963, the Assistant Director of the Bureau of Land
Management affirmed both of the decisions relating to the Morrell
trespasses, holding that the action of the hearing examiner in refusing
to consider evidence relating to the exchange-of -use was correct, since
that matter is completely irrelevant to the issue raised by the charges
of trespass. He found that the application for the exchange-of-use
had been rejected, that Morrell's license expired on May 15, 1959, and
that Morrell willfully ontainued to use the Federal range without
authorization. The severity of the penalty, i.e., the suspension of
grazing privileges for a period of five years, he found to be justified
by the fact that Morrell had continued to graze cattle on the range
in open defiance and in flagrant abuse of his privileges.

Meantime, on March 18, 1960, the hearing was held on Morrell's
appeal from the rejection of his exchange-of-use application. The
parties agreed that the issue was whether or not the district manager
had discretion to reject the application in the circumstances presented
and, if he did have discretion, whether he abused that discretion. The
hearing examiner refused to permit the introduction of evidence by
employees of the Bureau as to the condition of the range. An ofler
of proof was made to show that the rejection of the exchange-of-use
was not an abuse of discretion because of the overburdened range
and the harm which would be done to that range by the addition of
more livestock during the summer months.

In his decision of July 12, 1960, the hearing examiner mentioned
the Bureau's contention that to allow an additional summer grazing
load ol an area already over-grazed would be poor range management
and while he held that approval of an exchange-of-use application
is discretionary, he found that the district manager had arbitrarily
rejected this particular application. He said:

The facts all indicate that this range was open for year-round grazing, that
other licensees use the school sections of the appellant: in both winter and sum-
mer, that he controls several sections near the waterholes that are over-grazed
by admission of appellant, the Government, and the intervenor. The Bureau,
by the admission of the district manager, would have granted appellant winter
exchange of use but would not permit summer use although his controlled
lands are grazed by licensees on an all-year basis and although the area is
generally on an all-year licensing basis. I find this to be an arbitrary use
of discretion and that appellant should be allowed a proportionate share of
summer use along with those who graze his controlled ections. As for the
words of the regulation, "consistent with good range management the district
manager himself said it was not good range management to allow all-year
grazing and that they were working on a means to correct 6

r The words quoted in the last sentence are not from the regulations but are to be found
in the Secretary's decision dated June 6, 1946, in Charles . Knroler, et at., GD 50,
quoted earlier in the hearing examiner's decision, holding that an exchange-of-use license
is not mandatory under the law or the Federal Range Code, when proposed by an interested
party, but that it should not be denied arbitrarily in appropriate cases when consistent
with good range management.
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The matter is therefore remanded and the appellant should be allowed an
exchange of use license for the carrying capacity of his leased lands upon a
showing of proper control of the lands submitted. The 1959 grazing season for
which appellant's application was made has expired, and this decision will
apply to future exchange of use applications so long as the range is classified
for year-long grazing.

An appeal was taken from the July 12, 1960, decision by the State
Supervisor for Utah, Bureau of Laud Management, on the ground
that 43 CFR 161.6 (), now 43 CFR 4115.2- (h) 6 is clearly permissive
and discretionary under the circumstances existing in the Morrell
case and that the district manager had not abused that discretion.

By its decision of Fabruary 7, 1962; the Bureau reversed the hear-
ing examiner's holding that the district manager's action had ben
arbitrary. The decision pointed out that the hearing examiner's
action in remanding the case with instructions to allow an exchange-
of-use application based on the carrying capacity of the leased lands
placed the same preferential value on this exchange-of-use applica-
tion as is enjoyed 'by holders of 'Class 1 privileges.

The decision said, in part:
In this connection, there was evidence to show that the range was in a

severe state of 'depletion due to overgrazing, use during improper seasons (sum-
mer particularly), 'and climatic conditions, and that the Bureau was in the
process of instituting measures to alleviate this condition. There was also
evidence that the appellee had never used the range in this area except during
the fall, winter and spring for which the range was classified. The evidence
further showed that the Bureau would have considered the exchange of use
application in a more favorable light if the use requested had been for the
time that the appellee normally grazed in this area which excluded summer
use.

The District Manager recognized that the range is being used by a greater
number of livestock than the range can adequately support or for grazing sea-
sons that are detrimental and has indicated that such use is not only prevent-
ing the range from improving but is causing greater deterioration. This in
itself is sufficient to justify the district manager's refusal to permit more live-
stock to use the range during the critical season through the issuance of an
exchange of use license. These considerations are the fundamental elements
of good range management of which the District Manager has been endowed
with the duty to exercise.

In his appeal from the Bureau decision on his exchange-of-use
application, Morrell makes many statements which are not borne out
by the record made at the hearing and attempts to interpret the Bu-

e "Exchange-of-use agreements may be issued to any applicant having ownership or con-
trol of non-Federal land interspersed and normally grazed in conjunction with the sur-
rounding Federal range for not to exceed the grazing capacity of such non-Federal land,
without payment of grazing fees, provided that during the term of the agreement the
Bureau shall have the management and control. of such non-Federal land for grazing
purposes."
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reau decision to suit his argument which, as far as pertinent to the
denial of the exchange-of-use, seems to be that while the Government
allowed other licensees to use the range year-long it refused to allow
him to do so, notwithstanding the fact, he alleges, that those other
licensees graze on the State lands which he leases. He cites that pro-
vision of section 3 of the Taylor Grazing Act, 48 Stat. 1270 (1934),
43 U.S.C. 315 (b) (1958), which provides that preference shall be
given in the issuance of grazing permits to those within or near a
grazing district who are land owners engaged in the livestock busi-
ness, bona ide occupants or settlers, or owners of water or water rights
as may be necessary to permit the proper use of land, water, or water-
rights owned, occupied, or leased by them.

He contends that under that provision he is entitled, as a preference-
right applicant, to receive grazing licenses for the use of this public
land which he has to graze to make any use of his own land (the leased
State land) and that he offered to take only the quantity of forage
which his own land produced, "interfering in no way with the quantity
of forage which the public land produced." He contends that this
would have interfered in no way with the operations of the other per-
sons to whom the Government had contracted to sell its forage. "But
the Government had contracted to, and did, sell the appellant's
forage as well. For this, it seeks to fine appellant, and then to destroy
his entire property right in the public lands. His livestock cannot
stand for five years to come back into this range area, which the
Department has thus far determined as a penalty against appellant for
having left one-fifth the number of cattle on the range which his own
lands will carry."

It seems obvious from the whole course of the proceedings relating
to the exchange-of-use and the trespasses that Morrell refuses to
recognize the function of an exchange-of-use and that he seeks to
obtain special privileges on the Federal range through his control of
the State lands.

Under the Taylor Grazing Act, the Secretary of the Interior is
authorized to issue permits to graze on lands within grazing districts
to those livestock owners who, under the Secretary's rules and regu-
lations, are entitled to participate in the use of the range. The Fed-
eral Range Code for Grazing Districts sets forth the manner in which
those who own or control land or water may qualify for grazing
privileges. Neither the statute nor the Code vests in a livestock
operator an absolute privilege to use the Federal range intermingled
with his owned or controlled land.

Morrell has been recognized as a qualified user of the Federal range
in this area for a specified period of the year, based on his property in
Wyoming which must, under the Federal Range Code, be used in
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connection with his livestock operation to support his cattle during
the remainder of the year. Morrell does not question the sufficiency of
that recognition of the qualifications of his base property. Having
been given this recognition in the form of a license which permits him
to use the Federal range during that specified period, he has been
recognized as a preference-right applicant and has received all of the
privileges to which he is entitled under the act. One who has been
granted all of the grazing privileges to which his base property en-
titled him does not have any standing to. complain of the privileges
awarded to others. Cf. M. P. Depaoli and Sons, IGD 552 (1951);
William SelZas, IGD 6'7 (1958).

Morrell sought, by his exchange-of-use application, to change the
pattern of his operation, to save himself the necessity of removing
his cattle to his Wyoming property during the summer months. He
did this by offering the grazing management of the State lands which
he leases and which are so-called parallel-use lands, not qualified as
lands dependent by use under the Federal Range Code. He contends
that he can not make any use of the State lands without his cattle
straying on the surrounding Federal range and that the animals of
the licensed users of the Federal range consume the forage on his leased
lands, winter and summer. This contention is supported by the evi-
dence produced at the hearing. However, nothing in the Taylor
Grazing Act or the Federal Range Code requires that one who leases
land not qualified as base property must be given recognition on the
Federal range because of his control of that non-qualifying land.

The Department does recognize that in an unfenced area containing
both Federal and non-Federal land it is practically impossible for
animals to graze the area without straying to some extent from the
Federal land to the private land and from the private land on to the
Federal range. In recognition of this situation which exists in many
areas it has provided, by regulation, that exchanges-of-use may be
entered into. However, since the Department has the duty of pro-
tecting the Federal range and of seeing that the range is not overgrazed,
particularly in seasons where such grazing would do harm to the range,
such agreements are discretionary with the Department and must be
made in such a manner that the rights of all qualified users of the
range will be protected. In other words, exchange-of-use is a method
adopted by the Department which permits a livestock operator having
ownership or control of non-Federal land interspersed and normally
grazed in conjunction with the surrounding Federal range to. agree
with the grazing officials that he may graze on the surrounding land
to an extent not to exceed the grazing capacity of his land in con-
sideration of his granting to the Bureau the management and control
of his land for grazing purposes. It is an entirely voluntary arrange-
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ment agreed upon by the applicant and the Bureau and has nothing
whatever to do with the order of preference established by the Fed-
eral Range Code for the issuance of regular licenses or permits.

Here IMorrell proposed an exchange-of-use which would have per-
mitted his cattle to remain on the Federal range during the five months
of the year when, under his regular license, they were not entitled
to remain there. When his proposal was rejected, he chose to defy
the terms of his license and, according to the. record, deliberately
placed on the Federal range those cattle which he did not remove to
Wyoming. There is no evidence in the record, and Morrell does not
contend, that these animals strayed on to the Federal range from his
State leased lands.

In view of the issue framed at the hearing on the rejection of his
exchange-of-use application, and of the evidence presented at the
hearing on that issue, I am convinced that it was entirely proper for
the district manager to have rejected the application. The rejection
of that application did not deny Morrell any rights to which he was
entitled under the Taylor Grazing Act and its acceptance would not
have been in accordance with good range management. The district
manager was acting entirely within the scope of his authority in re-
jecting the application and his action in this respect was neither un-
lawful or unauthorized.

Accordingly it must be held that the district manager had discretion
to reject the exchange-of-use application and that his exercise of that
discretion was in accord with his duty to protect the Federal range.

The records made at the hearings on the trespass charges have also
been carefully reviewed. Morrell admitted that he had not removed
all of the animals which were licensed to remain on the Federal range
until May 15, 1959, and that some of the cattle remained on the Federal
range until October 15, 1959, without a license. The record fully
supports the finding of the hearing examiner that the trespasses were
willful and in violation of the terms and conditions of Morrell's license.

Other than to continue his contention that the trespasses would
not have occurred had he been granted the exchang-of-use, Morrell
does not seriously quarrel with the assessment of damages made by the
hearing examiner for the consumption of forage on the Federal range
during the time his cattle were there without a license but, in his
appeal to the Secretary, he, for the first time, questions the authority
of the Department to suspend his license for a period of five years.
He contends that the Taylor Grazing Act provides that any willful-
violation of the provisions thereof or of the Secretary's rules and
regulations thereunder shall be punishable by a fine of not more than
$500. He states that the act contains no other provision relating to
punishment or fine in connection with the use of the Federal range.
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Suffice it to say that Morrell has overlooked the fact that the same
section of the act which contains the limitation on the amount of
any fine for willful trespass clearly authorizes the Secretary to make
provision for the protection of the range, to do any and all things
necessary to accomplish the purposes of the act, to regulate the occu-
pancy and use of the lands within grazing districts,, to preserve the
land from destruction or unnecessary injury, and to provide for the
orderly use, management, and development of the range. 48 Stat.
1270 (1934),43 U.S.C. k 315a (1958).

On March 16, 1938, a Federal Range Code was adopted. That first
code 7 outlined a procedure to prevent trespass and unlawful occupancy
and use of the Federal range in violation of the provisionis of the act
and to enforce the regulations thereunder. Included among the provi-
sions to enforce the regulations of the Secretary was one whereby dis-
ciplinary action, in the form of a revocation or reduction of a license
or permit, was to be taken against those authorized to use the lands
within a grazing district where it was clearly established that a tres-
pass had been committed or there had been a violation of the terms
or conditions of a license or permit or of the regulations under which
the license or permit was issued. 43 CFR, 1940 .ed., 501.22 and 501.23.
The provision that a grazing license or permit may be suspended,
reduced, revoked or renewal thereof denied for a clearly established
violation of the terms and conditions of a license or permit is now
spelled out in 43 CFR 9239.3-2.

Thus the Department has ever since the enactment of the Taylor
Grazing Act exercised disciplinary control over its licensees for
violations of the terms of their licenses or permits. See J. Leonard
Neal, 66 I.D. 215 (1959) ; Eugene Miller, 67 I.D. 116 (1960); Clarence
S. Miller, 67 I.D. 145 (1960); Alvie E. Holyoak, A-29805 (January
23, 1964) ; L. TV. Roberts, A-29860 (April 23, 1964).

In no other way can the Department fulfill its obligation to protect
the Federal range and to provide for the orderly use and management
of that range. This disciplinary control is enitirely apart from the
imposition of a fine as punishment for willful violation of the provi-
siols of the act or the rules and regulations prescribed by the Secretary.
Were it otherwise, the Secretary would be completely at the mercy of
licensees who could violate the terms of their licenses or permits at
their pleasure secure in the luowledge that their only punishment
would be the imposition of a fine.

In the circumstances surrounding the continuing and flagrant vio-
lation by Morrell of the terms and conditions of his permit, i.e., to
remove the animals from the Federal range when his license expired

743 CFR, 1940 ed., Part 501.
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on May 15, 1959, the imposition of some disciplinary action on Morrell
is fully warranted. The question remaining is whether the sanction
imposed-not to issue Morrell any license for Federal range use for a
period of five years-is too severe.

The examiner's first decision of December 1, 1959, directed a 40
percent reduction in Morrell's grazing privileges for a period of two
years for his willful trespass in grazing 135 cattle from June 5 to July
1, 1959. In doing so, the examiner adverted to prior tresspasses of
Morrell in 1955 and 1958. For continuing to graze in willful trespass
with 124 cattle from July 1, 1959, to October 15, 1959, Morrell was
stripped of all grazing privileges for a period of five years by the ex-
aminer's second decision of February 19, 1960.

There is no doubt that Morrell's continuing trespass during the
summer of 1959 became more and more aggravated as time went on
since he' was fully aware of the fact that he was in trespass. The
period covered by the second trespass was also much longer (31/2
months) than the period covered by the first trespass (slightly less
than one month), although the number of cattle was a little less. It
is proper therefore that the penalty assessed against Morrell for the
second trespass should be more severe. However, the change from a
40 percent reduction for two years to a total suspension for five years
seems to be unduly severe.

W1at we have here in essence is the question what single penalty
should be imposed on Morrell for his willful trespass from June 5, 1959,
to October 15, 1959, with from 124 to 135 cattle. It would appear a
sufficient sanction, considering all the circumstances, to reduce his priv-
ileges by 40 percent for a period of five years. Cf. Clarence S. Miller,
subpra.

The reduction in grazing privileges should not prevent the district
manager and Morrell from working out an agreement for an exchange-
of -use involving the State lands and the surrounding Federal range
if Morrell retains his leases on the State lands and if the terms of
Morrell's leases with the State permit Morrell to enter into such an
agreement.5 That is to say that in recognition of the fact, if it is a
fact, that animals grazing on the State lands cannot be confined to
those lands and animals grazing on the Federal range cannot be con-
fined to that range, the parties may agree to the joint use of a given
area by the lessee of the State lands and by those authorized to use
the Federal range. 'Such an agreement would appear to be in the;
interest of good range management, all other considerations aside,
since it would tend to eliminate constant friction among the users of
the area.

6 It is understood that certain of Morrell's leases with the State provide that the State
Land Board reserves the right to regulate the kind and number of livestock to be grazed
on the lease lands.
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In working out an exchange of use, it should be borne in mind that
while the extent to which the Morrell cattle can graze on the Federal
range may not exceed the carrying capacity of the State lands which
Morrell leases, there is nothing in the regulation which requires that
Morrell shall be entitled to graze on the Federal range to the full ex-
tent of the carrying capacity of those leased lands. It should also be
borne in mind that no agreement may be entered into which does not
give full consideration to the rights of those now authorized to use
the Federal range.

Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348),
the decisions of the Bureau of Land Management dated February 7,
1962 and June 21, 1963, are aflirmed as modified without prejudice to
the consideration, in the light of this decision, of any proposal which
Morrell may make for an exchange-of-use covering the State school
sections leased by him and the surrounding Federal range.

ERNEST F. 11M,
AssistantSolicitor.

HUGH S RITTER

THOMAS M. BUNN

A-30415 Decided Febrary 24, 1965

Desert Land Entry: Classification
It. is proper to classify land in Imperial Valley, California, as not proper for

disposition under the desert land law where a favorable classification would,
contrary to the public interest, increase the pressure on the inadequate water
supply available for use in California from the Colorado River,

APPEALS ROM THE BUREAU OP LAND MANAGEMENT

Hugh S. Ritter and Thomas M. Bunn have each appealed to the
Director, Bureau of Land Management, from separate decisions of
the Riverside land office, dated May 8, 1963, rejecting their above
identified desert land applications embracing the same tract. I have
assumed supervisory jurisdiction over these appeals.

It is unnecessary to consider here the validity of the reasons offered
by the Riverside land office in refusing to classify the land in question
as suitable for desert land entry because, for an entirely independent
reason, classification of the tract for disposal under the Desert Land
Act, 19 Stat. 377, as amended, 43 U.S.C. § 321 et seg. (1958), would be
contrary to the public interest.
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The tract lies in the Imperial Valley. Its development requires
Colorado River water.

California is presently using more than 5,100,000 acre feet of Colo-
rado River water annually. This use substantially exceeds the
4,400,000 acre feet of annual consumptive use which is California's
entitlement under Arieona v. Califormia, 373 U.S. 546 (1963), when a
total of 7,500,000 acre feet of 'olorado River water is available for.
consumptive use in the lower Colorado River basin States of Arizona,
California, and Nevada. Present California agricultural uses of Colo-
rado River water crowd or exceed the 3,850,000 acre feet total of the
first three priorities under the seven party California Colorado River
water agreement.

Nor can the continued availability of 7,500,000 acre feet of main-
stream water for consumptive use in the lower basin be anticipated.
On the contrary, 'the Department estimates an assured availability of
less than 7,500,000 acre feet by 1975 unless there is extensive salvage
of water now being lost in and along the lower river itself. Even with
such salvage, mainstream water available to the lower basin will, it
estimates, fall to 7,725,000 are feet per annum by 1975, and decline
to 7,155,000 and 6,680,000 acre feet per annum by 1990 and 2000, re-
spectively. See Table 16A, Page IV-13, Pacific Southwest Water
Plan Report, Department of the Interior, January 1964. The Chief
Engineer of the Colorado River Board of California predicts even
greater deficiencies. For 1970, he predicts an availability of only
7,000,000 acre feet per annum. For 1990, only 5,900,000 acre feet per
annum.'

In these circumstances, it would be contrary to the public interest at
this time to increase the pressure on the inadequate water supply avail-
able for use in California from the Colorado River by classifying the
lands involved in these applications and other similar public lands as
available for disposition under the desert land law.

Therefore, in exercise of the discretionary authority vested in the
Secretary of the Interior under Section 7 of the Taylor Grazing Act,
as amended, 49 Stat. 1976 (1936), 43 U.S.C § 31Sf (1958), the land
applied for is classified as not proper 'for disposition under the desert
land law and the decisions appealed from are affinrmed.

JOHN A. CARVER, JR.
Under Secretary of the Interor.

i From Statement presented to Senate Fact inding Committee on Water Resources,
State of California, hearings August 13-14, 1964.

U.S. GOVERNMENT PRINTING OFFICE 1965
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APPEAL OF TRAYLOR BROTHERS, INC.

.IBCA-387 Decided Mttreh 15, 1965

Contracts: Construction and Operation: Changes and Extras-Contracts:
Construction and Operation: Conflicting Clauses-Contracts: Construc-
tion and Operation: Estimated Quantitis

An agreement for the performance of extras excavation work which ptovides
that such extra work vill be performed at the contract unit price- is not in
conflict with, and does not supersede a clause of the original contract pro-
viding for adjustment of contract unit prices in the event that the actually
performed quantities of work related to such unit prices shall exceed the
estimated quantities thereof, as set forth in the contract, by more than
twenty-five percent.

Contracts: Formation and Validity: Merger of Preliminary Agreements-
Contracts: Construction and Operation: Intent of Parties

Where the terms of an agreement between the parties are integrated into a
written contract, prior or contemporaneous oral negotiations between the
parties cannot be referred to in order to ascertain what constitutes the
'agreement between them.

BOARD OF CONTRACT APPEALS

Traylor Brothers, Inc., on April 20, 1960, was awarded U.S. Depart-
n-mnt of the Inlterior Contract No. 14-10-O00-L163. (Under an inter-
departmental agreement in existence for several years, the contract
was funded and executed by the Department of the: Interior, whie
the administration of the contract was the responsibility of the Bureau 
of Public Roads of the Department of Commerce.) The work called
for was Project 2B1iconstrttion of 2 abutments and 37 piets -fr a
bridgeyover the Tehuessee River on the Natchez Trace Parkway. In
a letter dated September 19, 1962, the contractor fade a claim for
$201,934.59, ,for asserted excess costs inelrred in excavation oftrock
on the job. A tabulation of elevation, distances, and quantities was
submitted with the claim.

0On May 24; 1963, the contracting officer issued findings of fact and
a determination whicb[ allowed $54,274.37 of the claim, but denied the

-remainder of the amot requested.' Theicontractor filed a timely
appeal under the disputes clause of the contract.

;: Work on the eproject commenced in June 1960j and was colifpleted
on De6dember 14, 1961,-withinthe 500-diy construction period specified
*in the contract. - The-unresolved disputes between the appellant and
the Government involve contract pay items 103(-2) and 16(1) At a
-hearing held on this appeal in late-Match 1964, certain stipulations
-were filed- with the Board. The most important stipulations upon
- vhich tis decision is based are s follows: 

* 4. The Bid Schedule, Project 2B1, Part A, Natchez Trace Parkway designated
Pay Item,103(2), Excavation for Structures; (bridges); to be a major item of

- 769487--65 1 72 I.D. No. 3
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the contract and called for a unit bid price of an Estimated Quantity of 8,800
cubic yards.

* * * * - * * *

6. Traylor Bros., Inc. entered a Unit Bid Price of $3.00 and a total Bid of
$26;400.00, for the Estimated Quantity of 5,800 cubic yards for Pay Item 103 (2).

"7. The total amount excavated for Pay Item 103(2) was 13,124 cubic yards.
"11. Article 9.3 of the Standard Specifications for Construction of Roads and

Bridges on Federal Highway Projects, FP-57 provides that an equitable adjust-
ment shall be made in the basis of payment if any of the following conditions
exist:

"1. The final contract amount or total quantity of a major item involves an
increase or decrease of more than 25 percent from the original contract amount
or original quantity of the major item, respectively. In the ease of an increase,
any adjustment in payment shall apply only to the related quantities of work
performed in excess of the stated percentage.

* * : * * - * * 0: *V 

"12. Traylor Bros., Inc. is entitled to an adjustment in price per cubic yard
of excavation in accordance with Article 9.3 (1) of the Standard Specifications as
the final quantity of the major item. (Pay Item 103(2) ) exceeded the Estimated
Quantity by more than 25 percent.

"13. An adjusted price of $50.15 per cubic yard rock excavation is considered
fair and reasonable in payment for blasting, removal, and disposal of the rock,
providing, and understanding, that this adjusted price of $50.15 is understood to
refer to any quantity of contract item 103(2) that shall be deemed by the Appeals
Board to be eligible for renegotiation, based on overrun of this contract item.

"14. Tentative elevations for the pier footings were indicated on the plans and
the actual elevations were to be determined by the engineer during construction.

"16. Excavation into solid rock requires the use of explosives.
* "17. Pay Item 16 (1), 36 inch Calyx Holes, indicated that an Estimated Quantity

of l,330Linearfeetofworkwas tobe.performed.
"18. As indicated by E stimate No. 21-Final Payment of Contract and Claim,

1,129.0 linear feet of work was actually performed for Pay Item 16(1).
"19. Use of explosives to excavate rock to prescribed elevations oftentimes re-

sults in overbreak and overdepth excavation
"22. The cost of the Class S concrete required for refilling the overbreak isnot

included in the computation arriving at the adjusted price of $50.15 per cubic
yard for rock excavation."

On October 18 and 19, 19G0, representatives-of the contractor and
of the Government met to consider the appellant's lack of progress
on the job, particularly the difficulty that the appellant was having
in drilling calyx holes. Only a neglible amount of the estimated
1,330 linear feet of calyx drilling shown as a pay item on the contract
bid schedule had been'accomplished. Difficulty with calyx drilling was

* holding up contract operations with regard to progress on required
cofferdams and piers.

The Government's Supervisory Bridge Engineer for the project tes-
tified that on October 18, 1960, there was a discussion on how proper
embedment of'the bridge piers could best be accomplished. In addi-
tion, he stated:

* * * it was at that time the consensus of opinion'that explosives would have
to be'used to secure this embedment * * * it followed that by eliminating these
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short calyx holes, the bottleneck of the calyx holes would be broken and the
contractor would be able to improve his progress.

The "short calyx holes" referred to above were 47 holes less than
5 feet in depth that were to be drilled in unsound rock and filled with
concrete to support the bridge foundations. The "short" holes, which
were eliminated subsequent to the October 18 discussion because of
substitution of another method of embedment, were for piers 3, 4, 5,
9, 10, 11, 12, 13, 18 and 19.

Drilling of calyx holes for these particular piers was not a specific
requirement of the contract as executed in the spring of 1960; instead
this drilling was required by a series of directives issued in the fall
of 1960. Issuance of these directives by the Government was allow-
able and contemplated under the contract. As Stipulations 17 and
18 l show, the original estimated quantity for Pay Item 16 (1), 36-inch
calyx holes, was 1,330 linear feet, and only,1,129 linear feet of such
work actually was performed as the job.

A day or so after the October 18, 1960, meeting, the Government
referred to Palmer and Baker (a private engineering firm that acted
in a consulting capacity for the Government on the project) the matter
of advisability of eliminating the "short" calyx holes. Palmer and
Baker apparently concurred in the proposal. In any event, Directive
No. 2, issued on November 9, 1960, and DireItive No. 5, issued on
January 6, 1961, rescinded the requirement for drilling the 47 calyx
holes at the 10 piers listed above. Instead, the appellant was au-
thorized by such directives to excavate into rock to prescribed ele-
vations in order to embed those piers. Stipulations, Nos. 16 and 19
pertain to this work and state that "excavation into solid rock requires
the use of explosives," and "use of explosives to excavate rock to pre-
scribed elevations oftentimes. results in overbreak and overdepth
excavation."

The appellant's claim has been reduced, from the amount of $201,-
934.59 originally sought, to $145,0t1.48 on one theory, or to $118,094.40
on an alternate theory. The request for the higher of the last two
amounts is based on subsection (2) of Article 9.3 of the Standard
Specifications for Construction of Roads and Bridges on Federal
Highway Projects, FP-57, which provides for an equitable adjust-
ment in amount when:

The change ordered by the engineer involves a substantial change in the
character of the work to be performed under a contract pay item or items and
results in materially increasing or decreasing the. cost of its performance

The alternate $118,094.40 claim is .based upon subsection (1) of
Article 9.3 of FP-57, which is quoted in Stipulation 11, spra, and

1P. 3 spra.
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* provides for an adjustment when the quantity of a major item increases or decreases more than 25% from the original quantit :

The Claim Under Subsection (2)
The Board does not find that there was a Substantial change in

the character of the work to be performed under the contract pay
item covering excavation for structures.. Without doubt the 8,800-
cubic-yard estimated quantity. for this item shown on the bid schedule
lwas calculated on the assumptions that cofferdams would be driven to
neat limits and that the excavation (unclassified) would be performed
within the cofferdanis. However, the contract does not require that
tle work be performed in this manner As to the piers, including
those O piers where calyx hole drilling was eliminated and excavation
into. rock was substituted, the appellant was free to excavate in theopen water,rather than witin cofferdams.2

Much of the excavation for .the piers was into solid rock, which
requires the use of -explosive. The parties were in agreeent that
blasting within cofferdams requires dewatering. 'The appellant con-
eluded that because of fissures in the underlying rock and an insuffi-
cient clay cover overthe rock it was impractical to attempt to seal
off and dewater theCfferdans.

Tihe contract p-rovides that vertical planes 18 inches outside of andpaall to the neat lines of the footings shall be used as limits in the
determinationi of pay quantities of excavation for structures. Appli 
cation of this provision resulted in about 1,900 cubic yards of increased
excavation over the 8,800 estimate in the contract. The remainder of
the difference between the 8,80 cubic yard estine and ,124 cubic
yards,(stipulated to be tile total quanntit excavated for stru'ctures)
resulted from a general lowering of the 1-foot rock depth which.was
shown as a minnum on the lns and employed as an assumed depth
for pie embdments in the calculation, of the 8,800-cubic-yard origi-
nal estiate., The appellant's chosen .Excaatin m ethod, and the

increased depths of rok We atidn that ere fotd to be necessary
for proper embedent as the job progressed,,do not add up to a sub-
stantial change in the haracter of the work. Even if they did, the
making of proper allowanc for the fact.thf't some of the increased
depths-could reasonably have been anticip'ated-amatter which isdis-
cussed at a later point. in this opinion--would result in the amout
allowble -being, substantially h same, s that hereinafter allo wed
under subsection (1),. :H ene 'the Board finds, as the stipulations. of
the parties clearly indicate, that this is a. typical case calling for an
quitable adjustmentnunrsubsectiT fion (1) ,of Article 9.3 of FP47.

2 Excavation in the open water was referred to during the hearing as open pit or "glory
hole" exavation. In the glory hole method the cofferdam is placed after the ex:vation
is completd. (Tr. 115.)
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The Equitable Adjustnent Under Subsection (1)

The. Government has stipulated that the appellant is entitled to an
adjustment in its bid price per cubic yard. for excavation, since the
final quantity of Pay Item 103(2) exceeded the estimated quantity by
more than 25 percent. The adjustmeht called for is the "equitable
adjustment" specified in Article 9.3 of FP-57, subsection (1) of which
hereinafter will be referred to as the "125 percent clause." In John A.;
Quinn, Inc.,' this Board, in considering a claini under Clause 4 of
Standard Form 23A, "Chalnged Conditions," stated:

The term "equitable adjustment" in itself precludes the idea of there being
any one cut and dried method of arriving at the end desired * .

In addition, in the Quinn case, the Board cited with approval Ensign-:
Bicekford Comnpany,4 including its rule that in computing the work
required by a change order, the costs that should be considered are
those that will be reasonably experienced by the- contractor, not the
costs of the most efficient producer. The Qwizn case applied these
statements to Clause 3 of Standard Form 23A, "Changes in addition -
to the "Changed Conditions" clause. It is the view of the Board that
such rulings are applicable also to an equitable adjustment called for
under the "125 percentclause."

The contracting officer determined, and Government counsel contend,
that 02.9 ubic yards of rock excavation should not be taken into
aecoult in the calculation of the equitable adjistment for the 2,124
cubic yards which are in excess of 125 percent of the original estimated
quantity. This is based on the Governent's position that the appel-
lant bound itself to a bid price of $3 per cubic yard when it accepted

irectives Nos. 2 and 5. One basis alleged in support of this position
at an eatly stge of the dispute was that appellant "verbally agreed
to excavate into rock, to a depth not to exceed five feet below plan
elevation; at the contract unit price o $3 per cubic yard * * *v 5

Theappellant's president flatly, denied at the hearing that such a
verbal agreement was made, and the Qdverment introduced no direct
testimony tending to show that it was made; instead, an effort was
made by the Government to show that it would have been to the ap-
pellant's best interest in October of 1960 to agree to take out fthe extra f

972.9 cubic yards of rock at the $3 price (although the reasonable value
of sucll excavation was in excess of -$50 per cubic yard), in order to
be assured that short" calyx hole drilling at the 10 piers would be-
eliminated as a contract requirement. The 'Government's evidence
falls far short of establishing that the parties so bargained. If the
972.9 cubic yards are, to be excluded in calculation of the' equitable

IBCA-174, 67 I.D. 430, 60-2 BCA par. 2851.:
4 ASBCA No. 6214 (Oct. 31, 1960), 60-2 BCApar. 2817..

Last paragraph, p.'6, of the findings of fact issued by the contracting officer on Iay 24,
;E1963. ' 
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adjustment, it must be because of a commitment made by the appellant
in accepting Directives Nos. 2 and 5.

T he record shows that change orders and 27 "directives" were
issued under the contract. The superintendent or an officer of the*
appellant acknowledged receipt of some of the directives, but indicated
that others were "accepted." Written acceptances of Directives Nos.
2 and 5 were given by the appellant's superintendent. These two
directives state that excavation should be carried into rock to desig-
nated elevations for specified piers and that no calyx holes should be
drilled at those piers (rescinding previously issued directives that had.
ordered calyx hole drilling). The Government's denial of a price
adjustment for 972.9 cubic yards of rock excavation is keyed to the
following sentence, which is included in both directives : 

Payment for this work shall be made at the contract unit prices.

In Directive No. 2 the above-quoted sentence follows excavation in-
structions for five of the piers as to which "short" calyx holes: were
eliminated, plus Pier 6. C alyx holes had not beef ordered for Pier 6,
but Directive M had instructed that its subf'oting be placed 1 foot
into rock. Directive No. 2 provided that the excavation for Pier 6
should be deepened still further.

Directive No. 5 similarly includes (1) piers for which embedments
-were deepened and calyx holes were eliminated, together with (2)
piers for which embedments were deepened from the 1-foot-into-rock
minimum shown on the plans or from a 1-foot-into-rock depth required
by an earlier directive, but for which calyx hole drilling had never
been ordered. The statement that, "Payment for this work shall be
made at the contract unit prices," follows instructions given for piers
in both of the categories listed above. The contracting officer was
not consistent in treating this statement as requiring rock excavation
to be performed at $3 per cubic yard, because as to the piers Where
the embedments were deepened but where there was no requirement for
calyx hole drilling that he could eliminate, he treated excavation as
eligible for consideration under the "125 percent clause." A later
directive, No. 7, ordered excavation into rock for 12 piers in the group
from Pier 25 to Pier 37, and lowered the elevations of subfootings for
these piers. This' had the effect of increasing substantially the rock
excavation quantities at these piers, but the resulting additional
quantity of excavation was not eliminated by, the contracting officer
in his calculation of an equitable' adjustment under the "125 percent
clause," even though a statement identical to that written into Direc-
tives Nos. 2 and 5-"Payment for this work shall be made at contract
unit prices"-was made a part of Directive No. 7. It may be that the
contracting officer considered Directive No. 7 to be different because
"Receipt Acknowledged" is typed above the signature of the appel-
lant's superintendent rather than "Accepted" which is on Directives
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Nos. 2 and: 5; however, such a distinction loses much of its force when
the following language on the signature sheet of Directive No. 7 is
taken into account:

Please indicate your acceptance of this directive by dating, signing and return-
ing the original* * t. (Italicadded.)

The directive was dated, signed by the appellant's superintendent and
returned, and thus was accepted as much as the earlier directives.

The Board does not find that Directives Nos. 2 and 5 have the effect
of excluding any quantity of excavation for the piers from considera-
tion when the equitable adjustment under the "125 percent clause" is
determined. True, the contractor agreed to directives which had the
effect of increasing excavation on the job, and of providing for pay-
ment at "contract unit prices." However, a specific contract unit price
of $3 per cubic yard was not referred to in the directives,- and no
language was added which placed the additional excavation in a spe-
cial classification from the standpoint of price. The reference to
"contract unit prices" (as applied to excavation) means to the Board
a $3 price per cubic yard with respect to the 8,800-cubic-yard original
estimate plus 25 percent of that estimate (2,200 cubic yards). It
also means that such price is subject to adjustment when' the provi-
sions of Article 9.3(1) come into play. If the Government had in-
tended to put into writing a negotiated agreement under which the
appellant, without limitation, assented -to a price of $3 per cubic yard
for work that cost more than $50 per cubic yard, change orders should
have been issued containing definite conditions concerning price, in-
eluding a specific exclusion of the applicability of Article 9.3(1) of
FP-57.'

The contracting officer's findings (pp. 6 and 7) assert that Directives
Nos. 2 and 5 put "on the Irecord" the asserted verbal agreement that
payment for the increased excavation would be "at the contract unit
price of $3 per cubic yard." The latter five quoted words were not
included in the directives. The Statement of Government's Position
filed by Department Counsel expanded the wording of the directives
in advising that it was agreed in them that excavation of 972.9 cubic
yards "would be paid for at the contract unit id price for this item."
The appellant's bid price was $3, but, in the Board's view, the con-
tract unit price (the term used in the directives) was fixed with cer-
tainty at $3 only so long as the total quantity of excavation performed
remained under the original estimated quantity (8,800. cubic yards)
plus 25 percent (2,200 cubic yards). Any alleged prior or contem-
poraneous oral negotiations cannot be referred to in order to ascertain
what constituted the agreement of the parties, since the terms of the
agreement were integrated into the written directives.6

United States v. Croft-Mu~lins lectric Company, Inc., 333 F. 2d 772 (5th Cir., 1964).

< ^ rr
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At the times of issuance of Directives Nos. 2 and it could not be
ascertained definitely that the eventual quantities of excavation result-
ing from their performance would beI in the area requiring adjust-
ment under the "125 percent clause." The unrefuted testimbny of
the appellalt's president was as follows:

At the time of the signing [of Directives Nos. 2 and 5) we had no way of know-
ing, we had no conception, that this excavation thing was going to increase to
anything like the quantities and proportions and ratios to which it did.

The Board concludes that there is no ambiquity or conflict between
the provisions of Article 9.3(1) and the terms of the directives for
additional excavation. We have held on several occasions that where
no ambiquity exists there is no need to construe the contract.7

-:; 0 ThAe AMount of the Epitable Adjustment
The appellant contends that all of the 2,124 cubic yards by which

the actual excavation for structures exceeded 125 percent of the esti-
mated quantity should be considered as rock excavation and that r
this quantity there should be allowed the stipulated price of $50.15
per cubic yard plus an additional $5.45 per cubic yard for concrete,
representing.the cost. of refilling voids that resulted from necessary
and reasonable overexcavation.

The Government's plans for the project show in profile the approx-
imate location . of .the. bottom of the overburden at each pier, and
indicatethat the subfootings are to .be embedded to a minimum depth
of 1 foot into rock. Elevations 4n boring. logs are also shown. The
appellant relied to a considerable extent on this information. provided
by the Governnent, since the subfootings were to be placed underwater
in the river, and there was little else upon which to base its calcula-
tions. Supplemental boring work was performed after thejob started
and the- Government obtained advice on proper construction of the
pier foundations from its consulting firm,. Palmer and Baker, after
information from -this supplemental boring work became available.
For example, the Government gave as a reason for Directive No. 2
that supplemental borings " * * disclosed the presence of open seams
and cavities in the rock immediately below the elevations of the pier
subfootings at locations not disclosed by the preliminary borings"
and, with respect to previously ordered calyx holes that "The shallow
depths indicated for such calyx holes render their construction
impracticable."X

Rock excavation was not separated from earth excavation in the bid
schedule, and for the 8,800-cubic-yard estimated quantity the ap-
pellant had to estimate (perhaps guess) how much of it would be rock

7 Boesflug-Iiewit-Morrison, ICA-320 (an. 21, 1965), citing Hongkong Wliampoa
Deck o., Limited v. United tates, 50,in. Ci. 213, 222 (1915);, it & Ml ontactors, nG.,
IBCA-325 (Apr. 21, 1964), 71 I.D. 132, 15, 1964 BcA par. 4208, 6 Gov. Contr. 257, and
cases cited therein.
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at a cost of more than $50 per cubic yard and how much would be
earth at a cost of $1 per cubic yard. A $3-per-cubic-yard price- by
appell-ant for the unclassified excavation (rock and earth) was the
result.

There was a reasonable basis for the appellaut's conclusion from
the .plans that the excavation for structures would be about 758.9
cubic'yards of rock and 7i629.1, cubic yards of earth. a.These quantities
were arrived at by taking into account the borings, indicating: the
top of earth and: the assllled top of rock, and the dimensions for
individual piers given on the plans. The Government apparently had
added about 5 percent to the sm of the above two figures to.arrive at
the 8,800-cubic-yard. estimated quantity.. a The appellant's president
acknowledged, however, that becautethe bottom of the overburden was*
depicted as. approximate, only, and because the Government engineer
had the right during the course of the job to determine and direct
the actual elevations of the bottoms of the footings, the. anticipated
758.9 cubic yards of rock mig t increase or decrease as to actual quan-
tities within. a reasonable margin. On the question of whether his
company would: have had to excavate only approximately 760 cubic
yards of rock and approximately 7,700 cubic: yards of earth, he said:

There is no certaint Now I don't feel that in my direct testimony I stated
that. there is a certainty. , What I meant to imply, if I did not make it clear,
was that the picture the Government gave us of the-ratio of the rock to the earth
was in the nature of one to ten.

Inarriving at the equitable adjustment,. the. Board will attempt to
.leave the appellant in the, same position cost wise as it, would have
been if the excavation had not exceeded 11,000 cubic yards.. Applying
9.05 percent (the percentage of rock in the total quantity of 8,388 cubic
yards of combined -earth and rock that reasonably couldI have been
expected from an analysis of the approximations and minimums on. the
plans) to 11,000 cubic yards gives 995.5 cubic yards as the rock to be
expected in the original estimated quantity of excavation plus 25
percent. However, as: noted above, the appellant has conceded that
the percentage of.rock in the quantity of earth and rock estimated from
the plans could have been subject to an increase or decrease within
reason. An increase in that percentage from 9.05 percent to 12.05
percent would have increased the rock volume from 995.5 cubic yards
to 1,325.5 cubic yards. Ten inches of additional rock excavation
within the neat lines of each subfooting would have increased the rock
volume from appellant's original estimate of 758.9 cubic yards to
1,391.3 cubic yards. The Board concludes, in the light of all circum-
stances, that there is justification for considering 1,345.2 cubic yards
as the rock portion of the 11,000 cubic yards of excavation that is not
subject to adjustment.

.769-487,-65--2
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An exhibit attached to the appellant's claim letter dated September
19, 1961, shows total excavation of 13,189.1 cubic yards, designating
9,821.9 cubic yards as earth and 3,367.2 cubic yards as rock. Adjusting
these figures to come within the 13,124-cubic-yard stipulated total
excavation quantity, the Board finds that a total of 3,345.2 cubic yards
of rock was excavated under the contract, of which, as pointed out
above, 1,345.2 cubic yards are not eligible for an equitable adjustment
under the "125 percent clause." It follows that 2,000 cubic yards of
rock should be paid for at the adjusted price, rather than the 1,151.1
cubic yards for which an increase was allowed in the' contracting
officer's decision. The remaining 124 cubic yards in excess of 11,000
cubic yards should be paid for at $1 per cubic yard, a price indicated
,by appellant's president to be reasonable for earth excavation.

The appellant contends that the increased depth of rock excavation
required by the Government resulted in many instances in overbreak
and overdepth excavation, and that as part of the :equitable adjust-
ment the Government should pay for 915 cubic yards of concrete that
were used to refill overexcavated areas. Exhibit B to the- September
19, 1962, claim letter shows this concrete as having been placed at 24
of the 37 pier locations. It is stipulated that excavation into solid
rock requires the use of explosives, that use of explosives to excavate
rock to prescribed elevations often results in overbreak and overdepth
excavation, and that 'the cost- of the concrete required for refilling the
overbreak is not included in the $50.15 per cubic yard that was agreed
to as the reasonable cost of blasting, removal, and disposal of the rock.
The appellant's president conceded at the hearing that inder the con-
tract the Government could set the footing elevations and that appel-
lant was "then and there bound to perform this work at the unit
prices." The Board recognizes that the appellant was faced with a
very difficult bidding problemii being forced to bid a composite price
for earth and rock' excavation. However, this is what the contract
required, and the expense of refilling with concrete cannot be taken into
account with respect to the 1,345.2 cubic yards of rock excavation (the
quantity determined by the Board to be what the contractor reasonably
could have anticipated within the 11,000 cubic yards that is subject
to the $3 fixed price). There is no unit price for such refill work, and
the provisions of the Standard Specification (FP-57), pertaining to
measurement and payment for excavation and backfill of structures
and covering construction details of concrete structures, are consistent
in stating that the contract unit price per unit of measurement for
each of the pay items "shall be full compensation for all labor, equip-
ment, tools, and incidentals necessary to complete the work * *

The refill of overbreak and overdepth excavation has been estab-
lished by the appellant to be a necessary and reasonable part of the
work involved in the removal of the 2,000 cubic yards of rock that,
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pursuant to this decision, are for equitable adjustment under the "125
percent clause." The Government ordered the excavation into solid
rock, and it is stipulated that such excavation requires the use of ex-
plosives. The appellant has made a strong case that the blasting
process was the one best adapted to obtain the required embedments.
The Government has not disputed this, nor has it asserted that em-
ployment of the blasting process was unreasonable. The Govern-
ment's Supervisory Bridge Engineer testified that it was the contrac-
tor's prerogative to accomplish the excavation in the manner that was
actually employed; that is, by drilling rock with percussion drills
from a stationary platform and by using the blasting process; in ad-
dition, he agreed that it was necessary to refill the overbreak voids
that resulted from blasting with concrete. In the fall of 1960, when
the question of payment for refill of overbreak came up in connection
with work at Pier 5, the -Supervisory Bridge Engineer consulted with
the Division Engineer and it was their joint decision that the addi-
tional concrete at Pier a would be paid for. The -Supervisory Bridge
Engineer explained:'

In taking it up with the Division Engineer, the Division Engineer decided that
this was * e * an isolated-incident and that we would pay Mr. Fennessey [an
employee of the appellant] for the extra concrete at that particular pier, but
subsequently we found that several other piers were low-two other piers,
actually. We had no justification for making payment under our specifications.
And so we said we will not pay you for this additional concrete.

Certainly, in making an equitable adjustment under the "125%
clause," it would be more consistent to pay for all of the additional
concrete required-a continuing, necessary expense at most of the
piers-than there was to agree to pay for only one isolated instance, of
refilling overbreak. Due to the fissures and seams in. the rock, and
the fact that the work was being done in water depths of about 35
feet, the appellant could not-blast the rock to the prescribed elevations
with accuracy. The appellant's president testified that even the action
of clam shell buckets digging 35 feet into water was difficult to control
His testimony that it is the normal practice of the construction industry
to include the cost of refilling overbreak that results from excavation
by blasting as "part and parcel" of the excavating costs was not contro-
verted by the Government. Accordingly, it is determined that $4.25,
the quotient of $14,219.10 (the appellant's cost for the refill work)
divided by 3,345.2 (the number of 'cubic yards of rock determined
herein to have been excavated on the project), should be' allowed for
each of 2,000 cubic yards of rock excavation in addition to the $50.15-
per-cubic-yard "blasting, removal and disposal" price in Stipulation
13.

Under this decision the total allowance for the 2,124 cubic yards of
excavation performed in excess of 125 percent of the original estimated
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quantity is $108,924. On the assumption that,the Government has
heretofore paid $3 per cubic yard for 2,124 cubic yards, plus an addi-
tional $47.15 per cubic yard for 1,151.1 cubic yards (pursuant to-the
contracting officer's determinati6n), the additional amount payable as
an equitable adjustment under this decision is $48,277.63.

concihteSion

The appeal is denied asto .the claim for $145,071.48 made under
Article 9.3,(2) of YP-57. The appeal is sustained with respect to the
claim for $118,094.40 made under Article 9.3 (1) of FP-57 to the extent
of .$48,277.63, as set forth above. The remainder of. that claim is
denied.

DEAN F. RATZMAN, Charvnan.

ICONCUR:- I ONCUR

THOMAS M. DtuRsTON, .hERBERT J. SLAUGHTER,
Member. Depltty Chairtnan.

BERTHA MAE TABBYTITE:

GLENN H. CLARKE.v. BERTHA MAE TABBYTITE

A-29636
A-29938 Decided Marc-h 03, 1965

Alaska: Homesteads-Homesteads (Ordinary): Contests-Homesteads (Or-
dinary) Cultivation

A charge of failure to cultivate'the required acreage within the second year
of a homestead entry is not sustained where: the evidence is merely that
persons who had oecasion to view and be on the land- occasionally, during
the crucial period did not .see any cultivation and the entrywoman testifies.
positively that the necessary cultivation was accomplshed.

Indian Allotments on Public Domain: Generally-Alaska: Indian and Native
Affairs

* An enrolled member of the Comanche Tribe of Indians of Oklahoma is not
* entitled to an Indian allotment in Alaska under the act of May 17, 1906,

as amended, which authorizes the Secretary of the Interior to allot land
to Indian natives of Alaska.

Indian Allotments on Public Domain: Lands. Subject to.
Unappropriated public land in Alaska is subject to allotment under the

General Allotment ActAto Indians who are not natives of Alaska.

Homesteads (Ordinary): Relinquishment
A homestead entrywoman may relinquish a portion of her entry and receive

a patent to the remaining portion of her entry, which must include her:
house, if she shows that she has met the cultivation requirements on the
portion retained and otherwise complied with the homestead law.
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APPEALS FROM THE BUREAU OF LAND NAGEMENT

Mrs. Bertha Mae Tabbytite has appealed to the Secretary of the
Interior from two decisions of the Division of Appeals, Bureau of
Land Management, affecting her claim to a 160-acre tract of land
insec. 30, T. 12 N., R. 2 W., S.M., Alaska. The first appeal, from-
a decision dated May 22, 1962, relates to her application for an
Indian allotment on the land, and the second appeal, from a deci-
sion dated January 10, 1963, relates to the cancellation of her home-
stead entry, Anchorage 033425, on the same land as the result .of a
contest brought against the entry by Glenn M. Clarke.
- The two appeals will be considered in this decision. . However, be-
cause her homestead entry was a subsisting entry when Mrs. Tabbytite
filed her application for an Indian allotment, her appeal relating to
the contest against that entry will be considered first.;

To place this appeal in its proper perspective, certain facts relating
to the entry and discussed in a prior departmental decision (Glenn A.
Clarke v. Bertha Mae: Tabbytite, A-28531) dated February 2, 1961,
willbe recited.i

Mrs. Tabbytite's entry was allowed on Janluary22, 1957, as a second
entry under the act of September 5, 1914, 38 Stat. 712, 43 U.S.C. § 182
(1958), after Mrs. Tabbytite in her application, filed on November 27,
1956, had made a satisfactory showing that a previous entry on the
same land had been lost because of matters beyond her control..

On June 17, 1958, Glenn M. Clarke initiated a contest against the
entry pursuant to the act of May 14, 1880, 21. Stat. .141, as amended,
43 U.S.C. § 185 (1958), under which, if Clarke prevailed, he would
.obtain a preference right to enter the land. The charge brought was
that Mrs. Tabbytite "has not established nor maintained residence on
the land as prescribed by law. After noting that the contest should
have been dismissed, since the charge did not appear to be a proper
charge, stating only a conclusion with out suppoting facts, and after
noting that the hearing examiner had dismissed that portion of the
*charge relating to the maintenance of residence, the Department af-
firmed the Director's holding that te charge that Mrs. Tabbytite had
not established residence on the entry had not been sustained.

0On June 29, 1959, during the pendency of his first contest, Clarke
initiated a second contest against Mrs. Tabb tite's entry. That contest
is the subject of this appeal. The charge brought was that :rs. Tabby-
tite "has not cultivated the land in accordance with regulations."

Mrs. Tabbytite answered the complaint on August 7, 1959, denying
the charge. X

Nothing appears to have been- done with respect to the contest comX-
plaint' untilFebruary 13, 1961, immedity following the depart-
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mental decision on the first contest, when Clarke filed an amended
contest complaint. That complaint charged:
That no cultivation Was done by the entryman during the second entry year; that
the first clearing was done on June 18, 19, 20, and 21 of 1959; that nothing grew
on the land. That the amount of land cleared in the third entry year was in-
sufficient to satisfy the legal requirements for the third entry year.

Mrs. Tabbytite answered the amended complaint, and, thereafter,
on October 24, 1961, a hearing was held. At the hearing, Clarke with-
drew the last charge of his amended complaint relating to clearing in
the third entry year (Tr. 5).

The hearing examiner, in his decision of April 27, 1962, stated that
the single issue raised by the pleadings was whether or not the entry-
woma.complied with the requirements of the homestead law during
the second entry year. He set forth the requirements of the law that
an entryman must cultivate not less than one-sixteenth of the area
of his entry, beginning with the second year of the entry, and not
less than one-eighth, beginning with the third year of the entry and
until final proof (Rev. Stat. §2291 (1875)), as amended, 43 U.S.C.
§164 (1958), and stated that since the entry consists of 160 acres
and was allowed on January 22, 1957, Mrs. Tabbytite was required
to cultivate 10 acres during the second entry year, January 22, 1958,
through January 22, 1959.'

He mentioned certain of the testimony given and concluded that
the testimony given by Clarke's witnesses showed that there was no
cultivation: in evidence prior to January 1959. He found Mrs.
Tabbytite's testimony that she had cultivated 10 acres with handtools
during the summer f 1957 unconvincing. He stated:

* The term "cultivation" denotes more than a simple clearing of the land.
Cultivation consists of the actual breaking of the soil followed by planting,
.sowing of seed and tillage of crops other than native grasses. I(Ben F. Waters,
42 L.D. 80 (1912).) To; place under experimental cultivation 10 acres of virgin
rocky soil covered with an accumulation of natural vegetation by the use of
-simple hand tools .-would be a tremendous accomplishment, particularly in the
face of the extreme weather conditions' and short summer seasons encountered in
:Alaska. There is no credible evidence in the: record to establish that the entry-
woman' actually so cultivated 10 -acres during the first or second entry years.

The contestant has established by a preponderance of the eidence that the
entrywoman failed to cultivate 10 acres of her entry before the end of the second
entry year, January 22, 1959.

The entrywoman having failed to comply with the mandatory cultivation
requirements of the honestead laws as aforesaid, homestead entry A-033425 is
hereby canceled.

In affirming the hearing examiner's decision, the Division of Appeals
held that the evidence presented at the hearing amply supports the
findings of the hearing examiner. 

Mrs. Tabbytite, in her appeal to the Seer tary, attacks the finding
on the ground that it isnot supprted by the evidence. '
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We have considered the record made at the hearing and we agree
that Clarke did not sustain his charge by a preponderance of sub-
stantial evidence that no cultivation was done by Mrs. Tabbytite
during the second year of her entry.

We disagree with the evaluation made, by the hearing examiner
of the evidence presented on behalf of the contestant. Much of the
testimony taken at the hearing is irrelevant to the issue. However,
a great portion of what is relevant is as to the condition of the land
in June 1959 and thereafter, and, while what the witnesses saw may
have led them to infer that 10 acres within the entry had not been
cultivated prior to January of that year, their testimony does not over-
come Mrs. Tabbytite's positive testimony that she and her sons not
only cleared that amount of land in the summer of 1957 but that they
cultivated it during 1957 and 1958.

The contestant called eight witnesses, including Mrs. Tabbytite.
The first, Dr. Edward E. Bach, contributed nothing to Clarke's case.
He testified (Tr. 8-11) that he took two photographs from the air in
1961 and saw only one cleared area. He had not walked over the land
in the entry (Tr. 15).

The next witness, Fred H. Winchester, testified that he cleared about
22 acres of land for Mrs. Tabbytite in June 1959; that there was a small
cleared area around the cabin; and that to his knowledge there was
no cultivation on the land cleared (Tr. 20). He admitted on cross-
examination that he was guessing when he testified that there never
had been any clearing done on the upper 80 acres of the entry but
would say there had not been (Tr. 23), and that June 18, 1959, was
the first time he was on the property.

Mrs. Tabbytite was called next, as an adverse witness for the con-
testant. He could not, however, shake her testimony that she had
cultivated around 10 acres prior to January 22, 1959, by turning over
(tilling) the soil and doing some experimental planting (Tr. 32-34).

Donald Rohaley testified that his property: partially adjoins Mrs.
Tabbytite's (Tr. 47). He has hunted in the vicinity of the homestead
and has used the road which goes through the Tabbytite entry from
195-5 on. He used the road in 1957 but did not observe any cleared
cultivated land in the fall of 1957 (Tr. 49). He admitted that-he was
not looking for any cultivated land during his hunting trips butstated
that if there was any cultivation around the cabin, "I am sure I would
have noticedit." (Tr.50.)a

Craig C. Thomas used the road through the entry several times to
go hunting. When he got to the top of the mountain,' he could observe
most but not all of the homestead. . He did not see any clearing in 1957
except around her cabin. He does not believe he saw any clearing in.
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1957 and 1958 when he went hunting, but has observed a clearing on the
land, which, he guesses, but does not know, was made in 1959 (Tr. 70).
Thomas testified that he does not know if the road he built to use for
his moose hunting trip was on the Tabb tite homestead or ot, "be-
cause I do not know where your property lays, only that you had 160
acres up in there somenwhere" (Tr. 82). He said he had not seen more
than one-half acre cleared around the cabili (Tr. 70, 83).

Donald 0. Spaulding testified that from his hoise; in which he
began to live in 1959, he can see a great part of the east 80 acres of the
Tabbytite homestead, that there was, a clearing or cultivation in evi-
dence on that east 80 acres in the fall of 1959 (Tr. 84). He testified
that he thought there was one-half acre cleared separate from the 22
acres cleared in 1959 by Winchester but had only been there once, in
1960, trailing a moose-"I was'n't looking for clearings." (Tr. 89.)
He admitted on cross-examiination that he had no knowledge of the
cultivation or clearing other than hearsay and his one time on the
property chasing the moose (Tr. 92).X

Howard L. Murray, whose homestead adjoins the Tabbytite pro-
orty, has been acquainted with the area since June 1958. He stated
that the cultivation was done toward the end of June 1959 (Tr. 99),
while he was living on his homestead. He stated he did not see any
cultivation- when he' was on Mrs. Tabbytite's' homestead in -1958 and
in the spring of 1959,; that to the best of his knowledge there was no
clearing on the homestead until the spring of 1959 (Tr. 99-100);.$ :He
testified, ol cross-examination, that he was not living in the area in
the winter of 1957 and the summer of 1958 (Tr. 104). He testified,
on re-cross-examination, that at any time he was on the homestead in
1958 and the spring of 1959 he did not see any cultivation and that
there was no clearing there. He admitted that he had never viewed
the area prior to June 1958 (Tr. 119).

James M. Boggan testified that in the latter part of the summer of
1958 he was on the top of the mountain overlooking the upper half of
Mrs. Tabbytite's entry and that if there was cultivation there, "I never
did see any." (Tr. 121.) "* * * if there was any cutting of timber
and cultivation I can't recall it." (Tr. 122.) In going up a road,
presumably on Mrs. Tabbytite's. entry, in places he could see the land
on both sides of the road, in other places he could not,' "but everplace
[sic] there was a view I certainly looked. * * * I still don't recall
anything that was cut or cultivated." (Tr. 122.) His first trip in
the area was in 1958 (Tr. 123). He later testified that he did n1ot
know where the road is and that he could not tell which part of the
acreage' that le saw was iin the Tabbytite homestead (Tr. 125). He
could not see the ground-just got a view from a distance,' was not
around the cabin; and did not inspectthe ground (Tr. 126, 126-A),
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could not say whether the place had been disturbed by humai hands
ornot (Tr. 127).

Mrs. Tabbytite testified in her own behalf that she and her sOns
hand cultivated 10 acres in 1957 and then in 1959 hired a man with a
bulldozer togo over it again (Tr. 140-141, 146-149, 156-157).

Thus, while certain negative evidence was presented, it is obvious
that the contestant's witnesses had, at best, only casual opportunities
to observe the land. The -fact that those who did, on occasion, view
the land during the crucial period did not observe the cultivation of
the 10 acres within the entry during 1957 and 1958 does not convinc-
ingly establish what Clarke charged, that no cultivation was done
during the second year of the entry.,

Accordingly, it must be held that, on the basis of the present'record,
the contestant did not sustain the burden of establishing his case by a
preponderance of substantial evidence and that therefore it was im-
proper to have canceled the entry.

Clarke, not having procured the cancellation of the entry by his
contest, is not, of course, entitled to any preference right to enter the
land.

However, although Clarke did not prove his charge against the
entry, before Mrs. Tabbytite becomes entitled to a patent covering her
entry under the homestead law, she must still prove to the satisfaction
of the Department that she has met all of the requirements of that law,
including proof that she cultivated at least one-eighth of the. area
within her entry, or 20 acres, during the third and succeeding years
until the submission of final proof. Whether Mrs. Tabbytite can
make the required showing is not indicated by the present record, since
nothing therein indicates the extent of the cultivation which~may have
been accomplished on the acreage which is shown to have been cleared
in June 1959. In this respect, Mrs. Tabbytite's attention is directed to
a regulation of the Department, formerly 43, CFR 166.23, now 43 CFR
2211.2-3a, in which acceptable cultivation is defined. The Depart-
ment has consistently held that, in order to constitute proper cultiva-
tion, the breaking of the soil, planting or seeding, and tillage for a
crop must include such acts and be done in such manner as to be rea-
sonably calculated to produce a profitable result. United States v.
Charles E. Stewart, A-28966 (September 25, 1962) ; Margaret L. Gi&-
bert v. Bob H. Oliphant, 70 I.D. 128 (1963); George J. Sehm, A-30129
(November 9, 1964).
' Unless Mrs. Tabbytite can make the required showing as to cultiva-

tion, it would be futile for her to spend her efforts in attempting to
acquire title to the 160 acres under the homestead law.

There would, of course, be no objection to the filing of a relinquish-
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ment by Mrs. Tabbytite of one or more of the four legal subdivisions
in her present entry. Cf. Thomas G. Simmons, Jr., A-30076 (Supp.)
(November 19, 964). This would reduce the amount of land which
Mrs. Tabbytite must show to have been cultivated during the third
aind succeeding years of the life of her entry. If she chooses to relin-
quish one or more legal subdivisions, she must retain in her entry that;
subdivision which includes her house and cultivated land.

We turn now to Mrs. Tabbytite's appeal from the rejection of her
application to acquire title to the landas an Indian allotment.

On January 12, 1962, prior to the examiner's decision ol Clarke's
second contest of the entry, Mrs. Tabbytite filed an application for all
Alaska native allothient on the land embraced in her entry under the
act of May 17, 1906, 34 Stat. 197, as amended, 48 U S.C. § 357 (1958),
alleging occupancy of the land since December 1954, when her first
entry (Anchorage 028735) was allowed. Her application was re0
jected by the Anchorage land office by decision of February 6, 1962)
ol the ground that Mrs. Tabbytite does not qualify under the act, not
being a native of Alaska. On appeal to the Director, Bureau of Land
Management, Mrs. Tabbytite alleged that she had intended to apply
for an allotment under section 4 of the General Allotment Act of
February 8, 1887, as amended, 25 U.S.C. § 336 (1958), claiming to
be an enrolled member of the Comanche Tribe of Indians of Oklat
homa. She thereafter filed with the Director an application for th e
160 acres under section 4 of the 1887 act, as amended.

In its decision of May 22, 1962, the Division of Appeals, Bureau.
of Land Management, affirmed-the rejection of Mrs. Tabbytite's allot-
ment application on the grould that Mrs. Tabbytite is not a native
of Alaska and therefore not qualified for an Indian allotment under
the act of May 17, 1906, and on the further ground that section 4 of
the act of 1887 relates only to unappropriated public lands in the
United States exclusive of Alaska, and that, in any event, the land
is unavailable for further application so long as it remains in the un-
canceled homestead entry of Mrs. Tabbytite. The Division of Appeals
held that Mrs. Tabbytite cannot claim the land as a homestead entry
and as an Indian allotment at the same time.

We agree with the Division of Appeals that Mrs. Tabbytite is not
entitled to a native allotment under the 1906 act, as amended. That
act authorizes the Secretary of the Interior to allot lands to those
Indians, Aleuts, and Eskimos of full or mixed blood who reside in and
are natives of Alaska. The legislative history of the 1906 act points
strongly to the conclusion that it. was the natives ofAlaska onlyw who
were the concern of the Congress in the enactment of that legislation.
Until that time those natives had had no legal protection against the
white man in the occupancy of their homes and it was to'afford this
protection that the act was passed. Nothing is found in the legislative
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history which would suggest that Indians of the other States or ter-
ritories were to benefit through its enactment or, conversely, that such
Indians were to be deprived of any benefits that they might have in
Alaska under other legislation. Therefore, even though Mrs. Tabby-
tite may be said to reside in Alaska now, she is not a native thereof and
does not come within the scope of the 1906 act.

However, we do not agree that section 4 of the General Allotment
Act of 1887, as amended, is not applicable to those Indians, not natives
of Alaska, who may be entitled to allotment and who make settlement
on unappropriated public lands of the United States in Alaska.

Section 1 of the General Allotment Act, .
An Act to provide for the allotment of lands in severalty to Indians on the

various reservations, and to extend the protection of the laws of the United States
and the Territories over the Indians, and for other purposes,

provided, for the allotment of lands within reservations created for
Indian use to individual Indians in the quantities set forth therein.
24 Stat. 388.

Section 4 provided in pertinent part:
* That where any Indian not residing upon a reservation, or for whose tribe no
reservation has been provided by treaty, act of Congress, or executive order, shall
make settlement upon any surveyed or unsurveyed lands of the United States not
otherwise appropriated, he or she shall be entitled, upon application to the local
land office for the district in which the lands are located, to have the same allotted
to him or her, and to his or her children, in quantities and manner as provided
in this act for Indians residing upon reservations; and patents shall he
issued to them for such lands in the manner and with the restrictions as herein
provided. * t 24 Stat. 388, 25 U.S.C. § 334 (1958).

Section 5 provided for the issuance-of trust patents to those Indians
to whom allotments are made and that-

the law of descent and partition in force in the State or Territory
where such lands are situate shall apply thereto after patents therefor have
been executed and delivered, except as herein otherwise provided; and the laws
of the State of Kansas regulating the descent and partition of real estate shall,
so far as practicable, apply to all lands in the Indian Territory which may be
allotted in severalty under the provisions of this act. 24 Stat 389, as
amended; 25 U.S.C. § 348 (1958).

Section 8 provided:
That the provision [sic] of this act shall not extend to the territory occupied

by the Cherokees, Creeks, Choctaws, Chickasaws, Seminoles, and Osage, Miamies
and Peorias, and Sacs and Foxes, in the Indian Territory, nor to any of the
reservations of the Seneca Nation of New York Indians in the State of New
York, nor to that strip of territory in the State of Nebraska adjoining the Sioux
Nation on the south added by executive order. 24 Stat. 391, 25 U.S.C. § 339
(1958).

Section I of the 1887 act was aended by th eact of February 28,
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1891, 26 Stat. 794, to create five new sections. Insofar as pertinent,
the new section 4 of that act provided:

That where any Indian entitled to allotment under existing laws shall make
settlement upon any surveyed or unsurveyed lands of the United States not
otherwise appropriated, he or she shall be entitled, upon application to the local
land office for the district in which the lands are located, to have the same
allotted to him or her and to his or her children, in quantities and manner as
provided in the foregoing section of this amending act for Indians residing
upon reservations; * * i; and patents shall be issued to them for such lands
in-the manner and with the restrictions provided in the act to which this is an
amendment. : * 26 Stat. 795,25 U.S.C. § 336 (1958).:

Section 5 as created by the amendatory act provided-
* * * That the provisions of this act shall not be held or construed as to

apply to the lands commonly called and known as the "Cherokee Outlet"; * * *
26 Stat. 796, 25 U.S.C. § 371 (1958).

The section 4 created by the 1891 statute was again amended by
section 17 of the act of June 2, 1910, 36 Stat. 855, 859, to provide,
instead of for allotments in quantities and maier as provided in
the earlier legislation, that-

* such allotments to Indians on the public domain, as herein provided
shalt be made in such areas as the President may deem proper, not to exceed,
however, forty acres of irrigable land or eighty acres of nonirrigable agricul-
tural land or one hundred sixty acres of nonirrigable grazing land to any one
Indian; * * * 25 U.S.C. § 336 (1958):.'

There is nothing in the language of the General Allotinent legis-
lation which specifically excludes the public domain in Alaska. from
its application. On the other hand, it is obvious that the legislation
applied when it was enacted to land within the then territories of
the United States. It is also obvious that Congress provided specifi-
cally for those cases where the legislation was not to apply. The fact
that Alaska was not organized as a territory until 1912, at which
time the Constitution and laws of the United States not locally in-
applicable were given the same force and effect within the Territory
as elsewhere in the United States, 37 Stat. 512, 48 U.S.C. §§ 21 and 23
(1958), does not militate against the present application of this legis-
lation to the public, domain in Alaska. A careful consideration of
section 4 of the General Allotment Act, as amended, discloses no
reason to hold that its provisions are locally inapplicable to the public
domain in Alaska. In this connection it is to be noted that the Con-
gress had, by the act of May 14, 1898, 30 Stat. 409, 48 U.S.C. § 371
(1958), extended the provisions of the homestead laws of the United
States to Alaska and that when the Congress intended to bar section
4 allotments on the public domain within a particular area it did so
specifically. See also in this connection the act of March 1, 1933,

' For a general discussion of the aotment system, see Cohen, Handbook of Federal
Indian Law, Sec. 1, ch. 11, at p. 206.



124]. BERTHA MAE TABBYTITE 13
GLENN M. CLARKE V. BERTHA MAE TABBYTITE

March 23, 1965

47 Stat. 1418, 25 U.S.C. §337a (1958), barring allotments of lands
to Indians on the public domain in San Juan County, Utah. -

Therefore, it must be held that such Indians who qualify may have
land allotted to them in Alaska in such areas as may be deemed proper
to the extent provided for in section 4 of the General Allotment Act,
as amended, i.e., 40 acres of irrigable land, 80 acres of nonirrigable
agricultural land, or 160 acres of nonirrigable grazing Iand.

Of course, before such an allotment may be allowed, the Indian
must satisfy the requirements of the Department, set forth in 43 CFR
Subpart 2212, including, among other things, the submission of a
certificate from the Commissioner of Indian Affairs showing that the
person desiring to file the application is an Indian'entitled to allot-
ment. In this respect, it is noted that no such certificate accompanied
Mrs. Tabbytite's application. The statement dated March 28, 1962,
signed by the Area Field Representative, Kiowa Area Field Office,
Bureau of Indian Affairs, that the records of that office reflect t-at
Mrs. Tabbytite is an enrolled member of the Comanche Tribe of
Indians of Oklahoma, which Mrs. Tabbytite attached to her second
application, does not seem to meet this requirement.

Furthermore, Mrs. Tabbytite's section 4 application describes the
land as "nonirrigable-agricultural-for grazing land." If the land
is nonirrigable agricultural land, Mrs. Tabbytite, if she can qualify
for an Indian allotment, would be entitled to only 80 acres.

Finally, the decision below holds that Mrs. Tabbytite cannot claim
the land under the homestead la w and as an Indian allotment at the
same time.

This is true. Mrs. Tabbytite contends that she was under the im-
pression, when she filed her application for the Indian allotment, that
her homestead entry had been canceled. Although Mrs. Tabbytite
was in error in believing that her homestead entry had been finally
canceled, we can see no objection to recognizing the fact that Mrs.
Tabbytite has made settlement on the land. The fact that she made
settlement at a time when the land was already: within her allowed
homestead entry should not preclude her, if she~so desires, from relin-
quishing her homestead entry and pursuing her claim to' the land
as an Indian allotment.

Accordingly, and in order to bring this long drawn-out controversy
as to Mrs. Tabbytite's right to remain on the land to a close, Mrs.
Tabbytite should determine whether she wishes to pursue her efforts
to acquire the land or a part thereof nder the homestead law or
whether she wishes to have her settlement on the land recognized as
the basis for an Indian allotment. If she chooses the latter course,
she must, of course, meet the requirements for a section 4 allotment

1 f11a
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and relinquish her claim to all of the land under the homestead law.
Mrs. Tabbytite should be given a reasonable opportunity to make
this decision.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision below on the contest of Mrs. Tabbytite's homestead entry
is reversed and the decision relating to her application for an Indian
allotment on the land is affirmed as herein modified.

EDWARD WEINBERG, ::

Deputy Solicitor.

APPEAL OF CRAFTSMEN CONSTPUCTION CO., INC.

IBOA-360
IBCA-361 Decided liaroh 25, 1965

Contracts: Disputes and Remedies: Jurisdiction-Contracts: Performance or
Default: Breach

Claims for extra costs of performance allegedly caused by the Government's
excessive delay in approving shop drawings required by it pursuant to the
terms of a construction contract are claims for breach of contract. Such
claims are beyond the jurisdiction of the Board of Contract Appeals to
decide, in the absence of an appropriate Suspension of Work clause or other
provision authorizing a price adjustment for such a delay.

BOARD OF CONTRACT APPEALS

Department Counsel has filed a motion to dismiss two timely
appeals from the contracting officer's denial of two separate claims
involving the above-identified contract.

The motion is premised on the theory that the Board is without
jurisdiction to grant an equitable adjustment of the contract price
because the claims are for damages for breach of contract, and, there-
fore are beyond the administrative authority of this Board to
determine.

Each claim is for the extra cost of performance; which appellant
attributes to prolonged delay by the Bureau of Indian Affairs in re-
viewing and approving shop drawings during the construction of
facilities at Leupp, Ariz., the Navajo Indian Reservation, Both
appeals will be considered in this decision.:

The contract, dated December 17, 1958, called for the construction
of school and housing facilities at LeUpp, Ariz., on the Navajo Reser-
vation. The contract price was$3,478,412. All work was required

t Iach claim initially included a request for an extension of time for performance. How-
ever, the contract was completed within the time required, and, consequently, there was
no assessment of liquidated damages. It will not be necessary, therefore, to icuss lip,
pellant's requests for extensions of time for performance.
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to be completed within 540 days after the date of receipt of notice to
proceed The contractor received notice, to proceed on January 11,
1959, thus establishing the date for completion to be July 14, 1960.
Performance by appellant Lunder the contract was determined to be
substantially completeon July 12,1960.

The' contract was, executed on Standard Form 23 (revised March
1953) and incor porated the General Provisions of Standard Form 23A
(March 1953). These included the customary "Changes" and "Termi-:
nation for Default-Damages for Delay-Time Extensions" provi-
sions (Clauses 3 and 5,.respectively). The contract did not contain a
"Suspension of Work' clause.

Provision for the submission of shop drawings is made in Clause
13,of the General Conditions of Specification No. 65-58 and of Specifi-
cation No. 66-58. Each clause reads in pertinent part ask follows:

13. Samples, Shop Drawings and: Catalog Data: In accordance with Clause
8, General Provisions, Standard .Form 23A, the Contractor shall submit for
approval such samples, shop drawings, and data as may be specified or as may be
required whether mentioned specifically herein or not.*

The parties agree that the shop drawings in dispute were required
by the terms of the contract.

C:lain No. 1
IB CA-360

Appellant's first claim is for an equitable adjustment in the amount
of $4,940 for costs allegedly incurred as the result of excessive time
used by the Bureau of Indian Affairs to review and approve shop
drawings pertaining to foundationancllor bolts for pipe columns in
the kitchen-dining hall building and to related setting plans'for anchor
bolts and other imbedded items.

Appellant contends that: (1) the Government's failure to timely
approve the anchor bolts unreasonably delayed the "critical path"
,of construction because it was impossible to build any part of the
superstructure of the building until the anchor bolts had been im-
bedded in the footings; that (2) a reasonable time for review and
approval of these drawings would not have exceeded 7 to 10 days;
and that (3) if these drawings had been approved within a reasonable
period, the project would have been completed in a lesser time and at

lesser cost than was actually the case.
'The time for approval of the shop drawings was not specifically

set forth in the contract, and, hence, the' Government was under an
implied obligation to perform this function within a reasonable time.
The record discloses' that the anchor bolt drawings submitted for
approval by appellant were retained by the Government from Febru-
ary 2, 1959, to March 11, 1959, or for a period of 38 days. The. con-
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tracting officer concedes in his findings of fact and decision that a rea-
sonable period would not have exceeded 2 or 21/2 weeks. However, he
found that appellant did not, in fact, incur any additional costs
because of the delay in approving the anchor bolt drawings.

The Board is in no position to determine the issues thus presented,
since the dispute is one over which it has no jurisdiction.

The contract does not contain any provision, such as a standard
form "Suspension of Work" clause, authorizing an equitable adjust-
ment of the contract price for Government delay in performing its
contractual obligations. Although the "Changes" clause (Clause 3)
of the contract contains an equitable adjustment provision, it is well
settled that the "Changes" clause does not extend to claims that are
grounded solely upon delay of the Government in performing its con-
tractual obligations.2 Since appellant's first claim does not come
within the scope of any provision of the contract specifically authoriz-
ing an equitable adjustment or other form of administrative payment
for delay by the Government, it must necessarily be regarded as a
claim for breach of contract. Our holdings have consistently treated
claims for breach of contract as beyond the jurisdiction of the contract-
ing officer or this Board to determine. Consequently, Department
Counsel's motion to dismiss appellant's first appeal for lack of
jurisdiction is granted.

CZaim No. 2
IBCA-361

Appellant's second claim is essentially for an equitable adjustment
of the contract price, in an unspecified amount, for the additional costs
of performance allegedly incurred, as the result of the Government's
unreasonable delay in reviewing and approving two plumbing shop
drawings. The contracting officer rejected this claim in his findings
of fact and decision.

The contracting officer did find, however, that appellant was entitled
to an equitable adjustment of the contract price pursuant to the
"Changes" clause (Clause 3) for furnishing and installing hot water'
heaters in each living unit of efficiency apartment buildings, and for
engineering services required in connection with certain changes in the
drawings. The amount of the equitable adjustment for this work was
to be determined by negotiation between the parties. The record does
not show whether such equitable adjustment has actually been made.

2Hoak Construction Go., IBCA-353 (Jan. 27, 1965) ; Electrical Buslders, Inc., IBCA-
406 (Aug. 12, 1964) 1964 BCA par. 4377; Weardco Construction Corp., IBCA-48 (Sept. 30,
1957), 64 I.D. 376, 57-2 BCA par. 1440.

C Cifford W. Gartzka, IBCA-399 (Dec. 24, 1964), 71 ID. 487, 65-1 BCA par. 4602;
Commonwcealth Electric Co., IBCA-347 (Mar. 12, 1964), 71 LD. 106, 1964 BCA par. 4136,
6 Gov. Contr. par. 262; Aflted Contractors, Inc., IBCA-265 (Sept. 26, 1962), 69 I.D. 147,
1962 BCA par. 3501, 4 Goy. Contr. par. 512; Weardco Construction Corp., upra note 2.
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Nothing in this opinion is intended to prejudice the rights of appellant 
with respect to the determination of the amount of such equitable
adjustment by the contracting officer or this Board, if it has not
actuallybeenmade.

The drawings in question consisted of two drawings only, CSH-P-1
and CSH-P-2, pertaining to plumbilg for two- and three-bedroom
houses and for efficiency apartments, respectiveiy. They were' orig-
inally submitted for Government approval onl February 20, .1959.
Approximately 1 month later, by letter dated March 20, 1959, the
drawings were returned to appellant unapproved, with the require-
m ent that they be resubmitted. Revised- drawings were apparently
submitted to the Branch of Plant Design and Construction sometime
during the period between March 24 and April 10, 1959. Under date
of April 24, 1959, directions for further revisions were given by the
Branch of Plant Design and Construction. By letter dated May 2,
1959, corrected drawing CSH-P-1, and by letter dated May 4, 1959,
corrected drawing CSH-P-2, were subnlitted for approval. Both'
drawings were approved by telegram on May 6, 1959. The approved
shop drawings Nos. CSH-P-1 and CSH-P-2 were returned to appel-
lant on May 9, 1959, and May 15,1959.

As in its first claim relating to the delay in approval of anchor
bolt drawings, appellant asserts that the pliinbing'drawings should
have been reviewed and approved within no more than 7 to 10 days.
Appellant also avers that the housing portion .of the contract was
suspended as a result of the. delayed approval of the plumbing draw-
ings, because plumbing lines had to be placed in the foundation area
as one of the very first items of construction; and that additional costs
of performance were incurred by reason of this suspension..

The contracting officer determined that about half of the' delay in/
approval occurred incident to the consideration of contemplated
changes in the specifications for the Plumbing 'work. He further
found that thedelay did not result in a work suspension or increase the
time required to perform the contract.

It is elear that appellant's second claim, equally'with' the first, falls
within the scope of the principle that a claim for additional compen-
sation on account of delay by the Government in performing its owl
obligations under a contract, in the absence of a provision specifically
authorizing. administrative payment for delay by the Government,
is a claim for breach of contract over which neither the contracting
officer nor Ithe Board has jurisdiction. Consequently, Department
Counsel's motion to dismiss appellant's second appeal for lack of'
jurisdictionisgranted.' -
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Conclusion

For reasons set forth above, both of appellant's appeals are dis-
missed.

JOHN J. HYNES, Mf ember.

I CONCr:
I CONCUR: HERBERT J. SLAUGHTER, Deputy Chairman.

DEAN F. RATZMAN, Chairman.

STEPHEN H. CLARKSON

A-30438 Dectided March.25,196.5

Desert Land Entry: Extensions of Time
Discretionary grants of extensions of time under the desert land laws will

not be made by the Secretary of the Interior, where to do so would result
in the agriculturalreclamation of desert land in California with water from
the Colorado River since-it is contrary to the public interest to increase
the pressure on the inadequate water supply in that river presently available
for use in California.

Desert Land Entry: Relief Acts
Where a desert land entry has been assigned subsequent to March 4, 1929, the

assignee is not entitled to the relief afforded by the, act of March 4, 1929,
as amended, 43 U.S.C. (1958 ed.) 339,5 or the act of March 4, ;1915, as
amended, 43 U.S.C.. (1958 ed.) 338,: which allow entrymen, under certain
prescribed circumstances, to purchase the lands embraced within their
entries.,

APPEAL FROM DECISION OF LAND OFFICE

Stephen H. Clarkson has appealed to the Director, Bureau of Land
Management, from .a decision of the land office at Riverside, Calif.,
dated March 20, 1964, denying his application for a 3-year extension
of time within which to make final proof in connection with the above-
identified desert land entry, pursuant to the act of February 25, 1925,
43 Stat. 982, 43 U.S.C. (1958 ed.) 336. The decision also denied Mr.
Clarkson's request for an'imnediate patent to the land, an extension
tof time to May 10, 1972, to make final proof, or a special departmental
ruling similar-to that provided for in Maggie L. Havens (-5580),
dated October 11, 1923. I have assumed supervisory jurisdiction over

'this appeal. '
The subject entry was allowed'to Thomas Morgan on June 13, 1913.

He was granted a 3-year extension of time under the act of March
28, 1908, 35 Stat. 52, 43 U.S.C. (1958 ed.) 33 3,to June3, 1920. The
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entry was suspended from January 27, 1920, to April 26, 1923, because
of adverse action against the Mount Signal Canal Co. as a source of
water supply. A further application for extension was made during.
this period; but no action was taken on it because of the suspension.
Accordingly, on October 11, 1923, when the suspension of Maggie L.
Havens, supra, was decreed as to her entry, and all others similarly
situated, the subject entry was erroneously considered as still in force
and effect and, therefore, suspended. The-entry was then assigned
by Morgan's widow to Lester endrix, and the assignment was ap-
proved June 2,1955.

On petition of Lester Hendrix the lands embraced in this entry
were included within the boundaries of the Imperial Irrigation Dis-
-trict, and within the Imperial Unit, by Resolution No. 187-61, dated
September 19, 1961. Therefore, since water was then available to the
entry within the meaning of the Havens decision, supral Hendrix
-was notified by land office decision dated October 5, 1961, that the
Havens suspension was lifted. However, on October 17, 1961, an
extension of time to May 9, 1964, under the provisions of the act of
April 30, 1912, was granted to Mr. Hendrix. Mr. Hendrix made an
assignment of the entry to appellant which was approved on Novem-
ber8, 1961.

Since the appellant is an assignee of the entry subsequent to March
4, 1915, and March 4, 1929, he is not entitled to the relief by purchase
afforded by the acts of March 4, 1915, and March 4, 1929, as amended,
43 U.S.C. (1958 ed.), Sections 337, 338, 339, and there is no other way
by which he can be given an immediate patent.

Therefore, the only possible statutory relief available to the appel-
lant is an extension of time under the act of February 25, 1925, 43
U.S.C. (1958 ed.) 336. This act authorizes the Secretary of the In-
terior, "in his discretion" to grant an additional period, not to exceed
3 years, to make final proof.

In the recent departmental decision Huglt S. Bitter, T~tovntas M.
fB, 720 I.D. 111 (965), involving applications for desert land
entries, it was stated: -

The tract lies in the Imperial Valley. Its development requires Colorado
River water.

California is presently using more than 5,100,000 acre feet of Colorado River
water annually. This use substantially exceeds the 4,400,000 acre feet of annual
consumptive use which is California's entitlement under Arizona v. CJaifornia,
373 U.S. 546 (1963), when a total of 7,500,000 acre feet of Colorado River water
is available for consumptive use in the lower Colorado River basin States of
Arizona, California, and Nevada. Present California agricultural uses of Colo-

'we do not find it necessary to consider whether water might be said to have been
available prior to September 19, 1961.
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rado River water crowd or exceed the 3,850,000 acre feet total of the first three
priorities, under the seven party California Colorado River water agreement.
* Nor can the continued availability of 7,500,000 acre feet of mainstream water
for consumptive use in the lower basin be anticipated. On the contrary, the
Department estimates an assured availability of less than 7,500,000 acre feet by
1975 unless there is extensive salvage of water now being lost in and along the
lower river itself. Even with such salvage, mainstream water available to the
lower basin* will, it estimates, fall to 7,725,000 acre fet per annum by 1975, and
decline to 7,15,5,000, and 6,680,000 acre feet per annum by 1990 and 2000, respec-
tively. See Table 16 A, Page IV-13, Pacific Southwest Water Plan Report, Depart-
ment of the Interior, January 1964. The Chief Engineer of the Colorado River
Board of California predicts even greater deficiencies. For 1970j he predicts an
availability of only 7,000,000 acre feet per annum. For 1,00 only 5,900,000 acre
feet per annum.

- In these circumstances, it would be contrary to the public interest at this time
to increase the pressure on the inadequate water supply available for use in Cali-
fornia from the Colorado River by classifying the lands involved in these appli-
cations and other similar public lands as available for disposition under the desert

* land law.
- Therefore, in exercise of the discretionary authority vested in the Secretary
of the Interior under Section 7 of the Taylor Grazing Act, as amended, 49 Stat.
1976 (1936), 43 U.S.C. § 315f (1958), the land applied for is classified as not
proper for disposition under the desert land law and the decisions appealed from
are affirmed.

For the same reasons it woulcl be contrary to the public interest to
grant any of the discretionary relief afforded to entrymen under the
desert land laws by way of extensions of time to make final proof or
to Xpurchase where the entry is situated in California, and requires
water from the Colorado River for its reclamation. Accordingly, the
extension of time requested by the appellant was properly denied.

* Finally, appellant has requested relief similar to that afforded in
Ml~aggze L. Havens, suprd. In that case, Maggie L. Havens' entry
along with all others similarly situated was suspended until water
became available or until for some other reason the suspelsion was
lifted. This meant that' the requirements of the desert land law were
waived as to those entries, at least until water became availablef or
irrigation as it did in the case of appellant's entry when it was included
within the Imnerial Irrigation District.2 There was no express statu-
tory authority for the suspension granted in the Havens case, and, at
best, the action was entirely discretionary with the Secretary.3' For

2 By letter decision dated Apr. 30, 1924, El Centro 01853, the Commissioner of the Gen-
eral Land Office held that lands embraced within the exterior boundaries of an approved
irrigation district were not entitled to the relief afforded by Maggie L. Havens (A-5580),
Oct. 11, 1928. This rule was applied by the Director, Bureau of Land Management, in a
decision dated Feb. 27, 1962, Betty Adams McCarty, Los Angeles 039268, where appellant's'-
entry was canceled because It was within the Imperial Irrigation District, water was there-
fore available, and it had long since expired by the' running of time notwithstanding the
Havens suspension. this

6It is unnecessary, at this time, to review the question of whether or not there was
authority for this exercise of discretion. .
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tle reasons already stated, no discretioliary relief will be afforded desert
land entrymen who require. water from the Colorado River to reclaim
their entries. Ajbellant's request for* such. relief was, therefote,
properly denied.

The, decision of the Riverside and Officeof the Bureau of Land
Management is affirmed, and the various forms of relief requested by
the appellant are hereby denied.

Appellant has requested a hearing and oral argument. In view of
what has been said, io useful purpose would'be served by -tanting his.
request Accordingly, it isdenied.

This is a final decision of the Department.

JOHN A. CARVER, JR.,
Untderv Secretary.

UNITED 'STATES
V.

FORD M. CONVERSE

A-30177 Decided arch 6, 1965

Administrative Procedure Act: Rearing Examiners-Rules of' Practice:
Hearings

A hearing officer is not disqualified nor will his findings be set aside in a mining
contest upon a charge of prejudice and prejudgment of the case in the absence
of a showing of bias..-

Mining Claims: Determinationt of Validity
The Department of the Interior has been granted plenary power in the admin-

istration of the public lands, and, until the issuance of a patent, legal title
to a mining claim remains in the Government, and the Department has power,
after proper notice and upon adequate hearing, to determine, the validity of
the claim.

Mining Claims: Discovery
To constitute a valid discovery upon a lode mining claim there must be a discov-

ery on the claim of a lode or vein bearing mineral which would warrant a
prudent man in the expenditure of his labor and means, with a reasonable
prospect of success, in developing a valuable mine; it is not sufficient that
there is only a showing which would warrant further exploration in the hope
of finding a valuable deposit.

Mining Claims: Discovery-Surface Resources Act: Generally
A Government mineral examiner investigating a mining:claim prior to a pro-

ceeding under the act of July 23, 195,5, has no duty to test a claim for discov-
ery beyond examining the discovery points made available by the mining
claimant.
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Mining Claims: Special Acts-Mining Claims: Surface Uses-Surface Re-
sources Act: Generally;

In a proceeding under section 5(c). of the act of July 23,1955, to determine the
rights of a mineral claimant to the surface resources of his mining claim, the
claim is properly subjected to the terms and limitations of section 4 of that
act unless it is shown that there was a valid discovery within the meaning
of the mining laws made within the limits of the claim prior to the date
of the act.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Ford M. Converse has appealed to the Secretary of the Interior from
a decision dated October 8, 1963, whereby the Assistant Director,
Bureau of Land Management, affirmed a decision of a hearing exam-
iner declaring the Paymaster No. 1 and Edith lode mining claims in
sections 1 and 2, T. 12 S., R. 4 B., W.M., Willamette National Forest,
Oreg., subject to the limitations, and restrictions of section 4 of the
act of July 23, 1955, 69 Stat. 368,30 U.S.C.§ 612 (1958).

A hearing was held at Portland, Oreg., on June 11, 1962, to deter-
mine the surface rights on the claims in a proceeding initiated by the
Forest Service, U.S. Department of Agriculture, pursuant to section 5
of the act of July 23, 1955, 69 Stat. 369, as amended, 30 U.S.C. § 613
(Supp. V, 1964). The sole issue at the hearing was whether or not a
valuable deposit of minerals had been discovered on either of the
claims prior to JLly 23,1955. The hearing examiner did not attempt
to determine whether or not a discovery had been made since that
date, although much of the testimony produced at the hearing pertained
to evidence of mineralization uncovered since that date.

At the outset of the hearing the mining claimant filed a motion to
change the hearing examiner and filed an affidavit in support of that
motion charging the hearing examiner with bias and prej udice. 'The
motion was denied as not having been timely filed.

'The record shows that the claims were owned-in 1910 by the appel-
lant's father. 'At that time a tunnel 130 feet long was excavated along
a vein in the Paymaster claim and minerals were removed from an
extensive stope. The claims were subsequently abandoned and were
relocated by the appellant in 1951. In 1959 and 1960 the Forest Serv-
ice constructed an access road to the area across the Edith claim. Prior
to that time access to the claims was by a mountain trail, and in 1951
the closest road was 30 miles from the claims.

In the process of constructing the road across the Edithclaim anuin-
ber of cuts were made which exposed mineralization. Most of the
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appellant's evidence of mineral value and much of the testimony of his
witnesses were based on minerals exposed in the road cuts and other
workings and improvements constructed after 1955. Much of this
evidence was excluded from the hearing over the objection of the
appellant. A substantial portion of the admitted testimony was also
related. to minerals exposed after 1955 and could be related only
indirectly to 'the question of discovery prior to 1955. This testimony
was admitted over the objection of the contestant.

From the evidence adduced at the hearing, the hearing examiner
found that minerals have been known to be in the area of the claims for
half a century. He found that mineral samples showing substantial
quality had been found but that the problem was to determine whether
there was a sufficient concentration of minerals-to justify the cost of
development and that, there was no evidence at the hearing that this
determination had been made.. He concluded that the most favorable
finding which could be-made for the mining claimant was that in 1955
there was sufficient evidence of mineralization to induce a prudent man
to retain the claims until a road had been constructed and until more-
extensive exploration had been completed, but that there was not
sufficient evidence of mineralization as of July 23, 1955, to induce a
prudent man to expend labor and means on either claim with a reason-
able expectation of developing a valuablemine.

In his appeal to the Secretary, the appellant has reiterated essentially
the same arguments that were contained in his appeal to the Director
of the Bureau of Land Management. In substance, he contends that:
(1) a fair hearing was impossible because the hearing examiner, by
his own admission,' was prejudiced, against the claimant and had pre-
judged the case;. (2) the claimant is entitled to a jury trial, and an
administrative hearing is a deprivation of property without due proc-
ess of law;t (3) the contestant failed to establish a prima facie case and
affirmatively showed that a discovery had been made on each of the
claims;' (4) the Director erred in holding that assays of ore samples
taken by the mining claimant after July 23, 1955, were inadmissible
while those taken by the contestant after the same date were admis-
sible; (5) the Director erred in holding that "exploration" and "devel-
opment," as used in mining law, are not synonomous; (6) the Govern-
ment's witnesses did not fairly sample portions of the.claims alleged to
have been opened prior to 1955; and (7) the Director either ignored
or refused to accept the facts found by the hearing examiner.
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The appellant's charge of admitted prejudice on the part of the hear-
ig examiner is based upon an affidavit which the appellant filed at tile

commencement of the hearing in which he stated that he Was a mining
claimant and the hearing examiner in this case was the hearing exam-
iner in the case of the United States v. Santian Copper Mines, Inc.,

28272 (June 2,1960). He then stated:

That based uponlthe decision in that case and upon the conduct of the
Examiner in that case, and upon my own independent investigation, I have con-
eluded that said Hearing Examiner cannot try the above entitled case in an
impartial manner, that he has pre-judged my case and is unable to grasp any evi-
dence which. does not harmonize iWth his preconceived opinion of the matter.
That for me to, have a hearing before said examiner is a vain and useless gesture.
That I am informed and believe that no mining claimant has ever prevailed in
the State of Oregon in a contest of this kind heard by * * * [the hearing
examiner]. That I am convinced that if said examiner is permitted to hear my
case, that he will ignore the facts; refuse to'make Tdings in accordance With
the dvidence, and wilt decide the case against me to please his suPeriors'; That
he' wili exercise no independent judgment of his own but will subordinate the
merits to politically dictated policy,

Upon the filing of the Appellant's motion for a change of hearing
examiners and the denial of the motion, the following dialogue took
placebetween the hearing examiner and the appellant's attorney:

Mr. MURRAY. Do I understand that the Hearing Examiner refuses to testify
as a witness in support of the facts averred in the affidavit here?

HEARING EXAMINER HOLT. That's correct.
Mr. MURRAY. And does the Hearing Examiner deny the offer of proof that we

propose to prove by the testimony of the Hearing Examiner as to the facts
averred in the affidavit?

HEARING EXAMINER Hom I don't deny the facts. I just deny the motion.
You may make an offer of proof, if you care to. Tr. 4.

The heaing examiner's statement cannot reasonably be construed, as
the appellant has attempted to do, as an admission of the truthfulness
of all of the appellant's allegations. The hearing examiner admitted
the first and only factual statement of the affidavit, that he and the
appellant were participants in the Santian Copper Mes case. This
is hardly a showing of bias. The remainder of the allegations of the
affidavit are merely conclusions and opinions of the mining claimant.
By no stretch of the imagination could they be considered to be facts
which were admitted by the examiner. In denying the appellant's
motion, the hearing examiner, in effect, denied the truthfulness of those
allegations.
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As stated in the Assistant Director's decision, it requires a substan-
tial showing of bias to disqualify a hearing officer in administrativK'-
proceedings or to justify a ruling that thehearing was 'unfair. United
,States ex rel. DeL uea v. O'Rouriee, 23 F. 2d 759, 763 (8th Cir. 1954).
The unsubstantiated allegations of the appdellant fall far short of the
substantial showing required to disqualify a hearing officer:

The authority of this Department to determine the validity of a
mining claim in an administrative proceeding is well established and
needs little comment. The Department has been granted plenary
power in the. administration of the public lands. Until the issuance of
a patent, legal title to a mining claim remains in the Goverment, and
the Department has power, after proper notice and upon adequate
hearing, to determine the validity of a mining claim. Due process in
such' a case implies notice and a: hearing, but it does not require that
the hearing be in the courts, or forbidn inquiry and determination by
this Department. Caner ion v. United States, 252' U.S. 4504 (1920);
Best . Hunboldt Placer Minin g Co., 371 U.S. 334 (1963) Daveis v.
Nelson, 329 F. Ld 840 (9th Cir. 1964). Thus, the appellant's charge
that he has been deprived of property without due process of law is
entirlywithout merit.

IThe remainder of the appellant's major contentions pertain to the
test relied on by the hearing examiner in determining whether a; dis-
covery had been made and to, the admission all exclusiqn of evidence
and the' conclusions drawn from the evidence admitted.

In support of his charge that the Director either ignored or refused
to accept the factual findings of the hearing examiner, the appellant
alleges that-

.The assay of samples from .the mineral-bearing lode structure on the Edith
Claim of. contestant's. sample was $31.10 per ton; the average of' 22 of mining
claimant's samples was $56.64 per ton; a total average of 26 samples, both con-
testant's and mining claimant's of $52.63. The assay averages of samples taken
on the Paymaster Clain of thenaineral bearing lode structure was $29,57 per ton
for contestant's sample,0 and $122.25 per ton for 4 of mining clainant's samples,
an average for the 5 samples of $103.72 per ton. When one considers that- the
assay averages of the value of all ore mined in the United States for gold and
silver-is $9.80 per ton, for lead andizinc, $12.00 per ton, for copper, $4.80 per ton
the mining claimant's certainly established a discovery of valuable minerals
within the meaning of the mining law.

The fallacy of the appellant's argument, however, lies in his failure
to recognize the applicability of other criteria for determining whether'
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there has been a discovery besides the unelucidated values of mineral
samples.

,The issue in this case is not whether there has been a discovery
but whether a discovery was made upon either of the claims in ques-
tion prior to July 23, 1955. As has been noted, the hearing examiner
did not purport to determine whether or not a valuable deposit of
minerals had been discovered at all but only whether such a deposit
was discovered prior to July 23, 1955, for, if a discovery was not
made prior to that date, the mining claimant has no right to use the
land for other than mining purposes prior to the issuance of a patent.
See United States v. Carlile, 67 I.D. 417, 421 (1960); United States
v. Ca'rence E. Payne, 68 I.D. 250, 253 (1961). It was therefore n-eces-
sary, in order to establish the fact of a discovery prior to July 23,
1955, to demonstrate such discovery on the basis of showings of min-
eral value from portions of the claiis exposed prior to that date. -It
was for this reason that the hearing examiner rejected most of the
appellant's evidence based upon mineral showings exposed at a sub-
sequent time.

Contrary to the allegation of the appellant, the hearing examiner
did not apply one rule of evidence to the contestant and a different
rule to the mining claimant in admitting into evidence assays of sam-
ples of ore taken by the contestant after July 23, 1955. It was the
date of exposure of the source of the ore sample and not the date of
the taking of the sample that determined whether or not a sample was
proper evidence.

With respect to the evidence itself, as to the Edith claim, the record
shows that contestant's witness Suchy took samples from the discovery
cut which was opened before 1955 and that the results of those samples
disclosed little or no value (Tr. 44-45). Another sample from boul-
ders along the creek indicated value of $5.90 per ton, but there was no
way of determining where the boulders came from (Tr. 46-47).
Suchy concluded that a prudent man would not be justifiedI in expend-
ing further time or means on the structures at the north end of the
claim (Tr. 51), although, on cross-examination, he did advise the
appellant to spend more money on exploration of the recently exposed
structures at the southern end of the claim for the purpose of deter-

'It is noted that in his present computation of demonstrated mineral values, the ap-
pellant has lumped together the aggregate of samples taken from the claims without re-
gard to whether they were taken from discovery points uncovered prior to 1955 or from
those more recently exposed. .
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mining the continuity and persistency of veins in those structures (Tr.
101).

Nearly all of the testimony and evidence on behalf of the appellant
relating to the Edith claim pertained to areas of the claim that have
been exposed since 1955, and, while some of the ore samples taken
were found to contain significant quantities of minerals, the testimony
of the appellant's witnesses is not substantially atf variance with that
of the contestant's witness.

Appellant's witness Leonard was asked by appellant's counsel:
Now, Mr. Leonard, from your experience. as a prospector and mining man, a

miner, and based upon your experience and studies of economic geology, could
you give us your opinion, as to whether or not there is a. sufficient mineral show-
ing on the Edith or the Paymaster Claim to warrant a reasonably prudent man
in spending time and money to develop a paying mine?

To which he replied:
Yes, I would say that I would recommend it, and I would even go so far as

to say that there are some places in there that look very encouraging. Whether
they would turn out as encouraging as they look, I don't know.- The record of
the area in recent years has been poor. At one time, they did have a little
success, but it's very difficult to guess what your result would be. I think it's
worth some expenditure, however. I have always thought that. The area has
been very poorly developed, but you're very fortunate to find ores on the surface,
and some little development work might turn up much better ore here than
we locally presume. (Tr. 171-172.)

On cross-examination, Leonard -was asked, by the contestant's
counsel:

When you're talking about spending addiftonal money, as I understand your
use of the words, you believe that more prospecting should be done here because
there's some encouraging showings, is that what you say?

.He replied: : :;Di :- 
Yes, I think it's true of practically any mining district. If a mine has got,

of course, lots of high grade ore showing, somebody is certainly going to be
shipping it, and very many mines are worthwhile-that is, they have the en-
vironment to make ore, but no one has gone say two or three hundred feet deep
on them or something to give them a chance to see whether they're a real big
mine, or whether they're a fizzle, and the point of spending money arrives before
you know that. ( Tr. 172-173.)

Testimony of other witnesses for the appellant was to a similar
effect.

With respect to the Paymaster No. 1 claim, contestant's witness
Holingren testified that he had taken ore samples from the claim, the
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first of which showed no mineral value, andI the' second of which
indicatedf a value of $29.57 per ton. When asked if he had an opinion:
as to whether or not a reasonably prudent man would spend further
time and means with areasonable prospect of developing a paying
mine on the claim, he replied:
* Well, there's certainly nothing to be seen in the face, and the little remnant

of ore that remained there at the end of the old stope- was not conducive to
spending any money on it in an effort to open the tunnel. The structure in the
tunnel was extremely narrow and the stope was extremely narrow, and it pfob-
ably had'all been done by hand work at the time. (Tr. 109.)

On cross-oxaminatton, the following exchange took place between
the appellant's counsel and Holmgren:

Q. Well, do you think this $29.57 would justify a reasonably prudent person
in: spending some more money to see if there is some ore, more of that same;
grade of ore in that stope?

A. Well, I seriously doubt that there's any more in that stope. I think it
was all taken out at the time it was stoped.

*a * : :- * :-: Q * ; S* - * : *: 

Q. And you don't think it would be worthwhile, or that a person would be
justified in trying to find some more of th'at twenty-nine dollar rock in there?

A. From the indications here, there is very little alteration on the wall rock.
It seems to be extremely tight. There's very little alteiation, and I don't think it
warrants any further work.

Q. It's not worth exploring, in your estimation?
A I wouldn't think so.
Q. Or spending any money on exploration?
A. I wouldn't think so. (Tr. 11314.-)-

Appellant's witness McInnis testified that he took two samples of
ore at a point approximat6ly. 10 feet inside' thei tumlel on the Pay-
,mastet rclaim whicl indicated values of $112.64 and $122.68, respec-
tively, per ton (Tr. 124-125) .. ilHowever, across the face of the assay
report for the samples is written "These Samples Takten East of cul-
vert in main vein of Edith." (C ontestee's Exhibit 3.) The confusion
is compounded by the fact that the contestee's exhibit 28, a diagram
of the Edith claim, indicates that two samples, numbered "3" and
coinciding in mineral content with those eportedly taken from the
Paymaster, were taken from the newly-exposed area of the Edith
claim, whereas contestee's exhibit 27, a diagram of the Paymaster
claim,' does not show any, such samples. Thus, the probative value of
these samples is nullified by the ambiguous evidence as to their place
of origin.
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App ellant's witness Persons testified that he had taken a sample
from the Payimaster across 12 inches of vein material whicl assayed
$71.51 (Tr. 140-141). Tere is nothing,0 however, in his testimony
or in that of the other witness for the appellant that establishes tile
continuity or the quantity of such ore. There is no evidence in the
record that any further values were found in the Paymaster than
were knownV to exist at the time the claims were abandoned after
their initial location. The testimony of witnesses for both parties
is wholly consistent with the factual findings of the hearing examiner.

The primary dispute in this case, however, is not over the facts
but over the legal significance to be .given to the established. facts.
The appellant has consistently maintained that the term "develop-
ment": may be equated with "exploration," and it is quite clear that
it was in the latter sense that the former was used by the appellant's
witnesses at the hearing.

The standard for determining whether or not there has been a
discovery, of a valuable mineral deposit, as set forth ir Castle v.
Womble, 19 L.D. 455 (1894), and adhered to in innumerable decisions
since that time is that:

where minerals have been found and the evidence is of such a character
that a person of ordinary prudence would be justified in the further expenditure
of his labor and means, withQ a reasonable prospect of success in developing a val-
uable mine, the requirements of the statute have beenmet. 19L.D. at 45-7.

The Department, however, recognizes a distinct difference between
exploration and discovert under the mining laws.-. Exploration work
is that which is done prior t discovery in an effort to, determine
whether the land contains valuable minerals. Vhere, m inerals are
foundj it is often lnecessary to. do further exploratory work to deter-
mine whether those minerals have value and, where the mninerals, are
of -low t.value, fthere must be more exploration work to determief
avhether those low-value minerals exist in such quantities that there is
a reasonable prospect of success in developing a paying mnine. It is
only when the exploratory work shows this t hat it can be said 'that a
prudent man would be justified in going ahead with hisdevelopment

work .w4and that .a discovery has been made.> United Staesv. Clydef.
Altn an-d Charles M. Russell, 68 I.. 235 (1961); United States v.
Edgecuithe Exploration Con pdny, Inc., 'A29908 (May 25, 1964),
and cases cited thtrein. .'

The distinction ecognized by the Department is not inconsistent
with the case of Charlton v. Kelly, 156 Fed. 433 (9th Cir. 1907), cited
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by the appellant as authority for the proposition that "exploration"
and "development" mean the same thing. In that case, a contest be-
tween two mining claimants, the trial court instructed the jury that
the mineral discovered must, in order to constitute a discovery, be of
such quantity and character and found under such circunstances as to
justify a man of ordinary prudence in the expenditure of his time and
money in the development of the property. The Court of Appeals
stated that:

It is argued that a discovery sufficient to justify the expenditure of time and
money in the development of a mining claim must necessarily be greater than that
which is necessary to justify the expenditure of money for the purpose of ex-
ploration, with the reasonable expectation that, when developed, the claim will
be found valuable as a placer mining claim. Counsel for the plaintiffs in error
have assumed for the word "development" a broader meaning than was intended
in the charge. The court did not mean that, in order to comply with- the law,
there must be such a discovery as to justify the expenditure of time and money
upon a claim to the extent of opening up the whole thereof and acquiring an
exhaustive knowledge concerning its resources. The word as it was used by the
court, and as: in connection with the whole charge it must have been understood
by the jury, was equivalent to the word "exploration," and was used in the sense
in which it was employed in Chrisman v. Miller, 197 U.S. 313, 323 * in which
the court thus quoted with approval the language of Mr. Justice Field in a prior
case:

The mere indication or presence of gold or silver is not sufficient to establish
the existence of a lode. The mineral must exist in Such quantities as to justify
the expenditure of money for the development of the mine and the extraction of
the mineral. 156 Fed. at 436 [Italics added].

In that case and in Chrisnzan v., Miller, 197 U.S. 313 (1905), the
courts recognized a difference in the standard to be applied in a con-
test between two mining claimants, where the principal issue is which
of the claimants made a discovery first, and a contest by the Govern-
ment, in which case the question is whether there has been a discovery
which would justify disposition of the land from the public domain
under the mining laws.

It is true that when the controversy is between two mineral claimants the
rule respecting the sufficiency of a discovery of mineral is more liberal than
when it is between a mineral claimant and one seeking to make an agricultural
entry,for the reason that where land is-sought to be taken out of the category
of agricultural lands the evidence of its mineral character should be reasonably
clear, while in respect to mineral lands, in a controversy between claimants, the
question is simply which is entitled to priority. e * 8 But even in such a
case e 8 * there must be such a discovery of mineral as gives reasonable evidence
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of the fact either that there is a vein or lode carrying the precious mineral, or if
it be claimed as placer ground that it is valuable for such mining. 197 U.S. at 323.

If a greater showing of mineral value is required to take lands from
the category of agricultural lands than is required in a contest between
two mining claimants, a fortiori, a greater showing is also required
to take lands from the jurisdiction of the United States. The test
applied by the hearing examiner in this case is the one which the
Department has consistently followed in contests between the Govern-
ment and mining claimants in determining whether or not there has
been a discovery of a valuable mineral.

I find the testimony' of the two witnesses for the Forest Service
adequate to establish a prima facie showing that there was not a dis-
covery on either claim prior to July 23, 1955.2 Suchy's opinion, elic-
ited on cross-examination 3 contrary to the assertion of the appellant,
does not establish the fact of a valid discovery. At the most, it is a
recommendation that 'further exploration be conducted on the claim,
and from its context in the hearing, it is clear that this recommenda-
tion is based principally upon recently exposed mineral findings and
not those exposed prior to 1955.

The testimony given in behalf of the mining claimant indicated that
mineral samples of significant value have been taken from the claims.
However, that testimony does not substantiate a finding that on July
23, 1955, a sufficient body of ore had been exposed to meet the require-
ments of the prudent man test. Indeed, the appellant's arguments do
not suggest that he is convinced that he had satisfied the' Department's
requirements for showing a discovery prior to that date. His argu-
ments are largely in the form of an attack on the test that was applied,
a test that the Department has held to be proper.

The appellant has charged the contestant's witnesses with failure
to sample fairly that portion of the Edith claim which was opened
prior to 1955. The record shows that those witnesses were accom-
panied on each of their examinations of the claims by the mining
claimant or by one or more of his employees. At those times it was
possible for the claimant to point out specific areas from which mm-

2 The burden is then upon the claimant to establish by a preponderance of the evidence
that a discovery has been made. Foster v. Seaton, 271 P. 2d 836 (D.C. Cir. 1959).

3 After extensive cross-examination by the appellant's attorney, which included discus-
sion of ore located in parts of the Edith claim exposed after 1955, witness uchy was
asked by the appellant's counsel if a reasonably prudent person would be justified in spend-
ing further time and money in developing the Edith claim. Suchy replied that-

"I think he's at the stage where he is justified in doing some exploration to try to
determine the continuity of the structures he has exposed, and seeing what persistence
there is to the veins or the structures that are present on the laims." (Tr. 80, 81.)
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eral samples should be taken. The record does not indicate that the
contestant's witnesses refused to take samples from, any point sug-
gested-by the claimant or that any specific areas in the old workings
were pointed out as being favorable for ore samples. Neither did the
appellant submit assay reports on the pre-195 workings that were
adequate to rebut the findings of the contestant's experts. It' is the
duty of a mining claimant whose claim is being contested to keep
discovery points available for inspection by the Government mining
examiners, and those examiners have no duty to rehabilitate discovery
ipoints or to make a discovery for the claimant. United Statesv. Hunt,
A-28189 (February 29, 1960); Uitted State v. Spar Minig Company
et al., A-28786 (July 30, 1962).-

The remainder of the appellant'l contentions have been carefully
reviewed, and I do not find any error' in the conclusions of the hearing
examiner or the Assistant Director. The claims were, therefore, prop-
erly held to be subject to the restrictions of the act of July 23, 1955.

If the appellant is conviliced that he has satisfied the requirements
of a discovery, he may, of course, apply for a patent to the claims. If
on the other hand, he does not wish to risk the possibility of an adverse
ruling on that question, this decision does not bar further effort on
his part to explore and develop the mineral deposits which may be.
found within the limits of the claims and then, upon making a dis-
covery, apply' for a patent. As long as the land remains open to the
operation of the mining laws, the claimant is protected in his right to
such' deposits, but until a patent is issued, his use of the land embraced

fby the 6laims is limited to mining and other-uses o'f the land incidental
to milling.

'fTherefore, pursuant to the authority delegated to the 86licitor by
the Secretary of the Interior (210 I)M 2.2A (4) (a); 24 F.I. 1348)',
'the decision appealed from is afflrmed.

ERNEST F. Iloi,
: . ; X f ::SX : :;: :; ;: :0 + 4.: :; Assistant Solicitor. 
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R. S. McKNIGHT

A-30237 Decided March 29, 1965

Oil and Gas Leases: Applications: 640-acre Limitation
It is proper to reject an offer for an oil and gas lease embracing less than 640

acres where the oil and gas deposits in contiguous land were reserved to the
United States in a patent of the contiguous land and remain available for
leasing under the Mineral Leasing Act despite iclusion of the land in a
reservoir right-of-way.

Oil and. Gas Leases: Patented or Entered Land-Oil and Gas Leases: Rights-
of-Way Leases

Land patented with a reservation of the oil and gas deposits to, the United
States which is subsequently included within the outer limits of the bound-
ary of a reservoir right-of-way thereafter granted is not affected by the
right-of-way so as to make the oil and gas subject to disposal under the act
of May 21, 1930, and the reserved deposits are subject to leasing only under
the Mineral Leasing Act.

Rights-of-Way: Act of March 3, 1891
The grant of a right-of-way under the act of March 3, 1891, is a grant through

the public lands of the United States and does not attach to the oil and gas
deposits reserved to the United States in land patented prior to the grant of
the right-of-way.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

R. S. McKnight has appealed to the Secretary of the Interior from
a decision of the Division of Appeals, Bureau of Land Management,
dated January 2, 1964, affirming a decision of the land office at Salt
Lake City, Utah, which rejected his offer for a noncompetitive oil and
gas lease pursuant to the provisions of section 17 of the Mineral Leas-
ing Act, as amended, 74 Stat. 781 (1960), 30 U.S.C. § 226 (Supp. V,
1964), because the offer was for less than 640 acres and the tract sought
was not surrounded by lands not available for leasing under the act.
43 CFR 3123.1(d), formerly 43 CFR 192.42(d).

The offer described the land applied for as

Township7 South, Range 20 East, SDM

Section 27: W/2NWYI, except,,that portion of SL 047698 (withdrawal for reser-
voir right-of-way), within the boundaries of said Wl/NW/4.

Total Area 80.00 Acres

]In affirming the rejection, the Division of Appeals pointed out that
land in the SN/2N2 sec. 28, T. 7 S., R. 20 E., SLM, Utah, having a
common boundary with the tract described in McKnight's offer, was
available for leasing under the Mineral Leasing Act when McKnight
filed his application.

0 772-Si 5-55--1 ;0 04 : ' 0 72 I.D. No. 4
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In this appeal McKnight renews his argument made to the Director
that the contiguous land, being within a reservoir right-of-way, is
subject to leasing for oil and gas 'purposes only under the act of
May 21, 1930, 46 Stat. 373, 30 U.S.C. § 301 et sea. (1958), and thus
is not available for leasing under the terms of the mineral Leasing
Act.

The records of the- Bureau of Land Management show that the
S/2N1/2 sec. 28 was patented in 1922 with a reservation to the United
States of the oil and gas deposits. therein. Thereafter, on May 2,
i929, the First Assistant Secretary of the Interior, acting pursuant to
the provisions of the act of March 3, 1891, 26 Stat. 1095, 43 U.S.C.
§§ 946-949 (1958), approved the map of definite location of the Ouray
Valley Reservoir in T. 7 S., iR. 20 E., "subject to all valid existing
rights." The map, submitted by the Ouray Valley Irrigation Com-
pany, delineates an area of 1,694 acres and the certificate thereon states
that the map is filed for the approval of the Secretary of the Interior
in order that the company may obtain the benefits of the act approved
March 3, 1891, supra, and that the right-of-way therein described is
desired for the main purpose of irrigation. The map shows portions
of the S/ 2N/ 2 sec. 28 as being within the boundary line of the.
reservoir. Although some of the lands ol the outer, limits of the reser-
voir, including the S1/2N/2 sec. 28, were patented at the time the map
was submitted for approval, there is no indication thereof on the map.
The certificate sought approval of the map in order that the company
might obtain the benefits of the 1891 act and, as noted above, the
approval of the map was given "subject to all valid existing rights."

The 1891 act grants rights-of-way "through the public lands and
reservations of the United States * § * to the extent of the ground
occupied by the water of any reservoir and of any canals and laterals
and fifty feet on each side of the marginal limits thereof." It pro-
vides that any company desiring to secure the benefits thereof must
file a map of its canal or ditch and reservoir "and upon the approval
thereof by the Secretary of the Interior the same shall be noted upon
the plats in said office, and thereafter all such lands over which such
rights-of-way shall pass shall be disposed of subject to such right-of-
way." 7

As the act grants rights-of-way only "through the public lands and
reservations of the United States," it is obvious that the approval of
'the map had no effect whatsoever on the patented lands within the
boundaries of the proposed reservoir. The S 2N1/2 sec. 28 and other
land within the boundaries of the proposed reservoir as shown on
the approved map which had theretofore been patented were not then
"public lands of the United States" to which the act applied.
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The appellant argues that since the United States had, at the time
of the approval of the map, a reserved interest in the oil and gas
deposits in the patented land, it was necessary for the United States
to grant the right-of-way over:those mineral deposits in the patented
land and that it did so by the approval of the map. However, the.
First Assistant Secretary purported to act only under the 1891 act,
which did not authorize the granting of rights-of-way over the jre-
served mineral deposits in patented land but only through the public
lands of the United States. Lands patented prior to the approval of
the map were not, of course, public lands of the United States.

The act of May 21, 1930, spra, which the appellant states is the
act under which the reserved minerals must be leased, provides that
whenever the Secretary of the Interior deems it to be consistent with
the public interest, he is authorized to lease deposits of oil and gas
in or under lands embraced within rights-of-way "acquired under any
law of the United States." Any right-of-way which may have been
acquired over the S1/2N/2 sec. 28 was not acquired under any law of
the United States. Thus it must be held that the conditions plainly
stated in the 1930 act do not prevail in this case.

Therefore it is clear that the reserved oil and gas deposits in the
SX/2N1/2 sec. 28, T. S., R. 20 E., SLM, Utah, are leasable under
the Mineral Leasing Act, notwithstanding the fact that the lands in
which such minerals may be found are within the boundaries of the
reservoir right-of-way as shown on the approved map of location.

Accordingly, it must be held that since those deposits were available
for leasing at the time McKnight filed his offer, the offer was properly
rejected because the tract he sought contained less than 640 acres and
it was not surrounded by land unavailable for leasing under the terms
of the Mineral Leasing Act.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4)'(a) ; 24 F.R. 1348), the
decision of the Division of Appeals, Bureau of Land Management,
dated January 2, 1964, is affirmed.

ERNEST F. Hom,
Assistant Solicitor.
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IDAHO DESERT LAND ENTRIES-INDIAN HILL GROUP

Rules of Practice: Government Contests
Where a stipulated record in a government contest filed against desert land

entrymen raises more questions concerning the possible mald fides of the
entrymen than it answers, the contest should not be dismissed.

Desert Land Entry: Assignment-Act of March 28, 1908
-An agreement between a desert land entryman and a corporation, which gives

that corporation the exclusive right to possess the entry and to grow and
harvest crops thereon for a term of twenty years, is an assignment to or for
the benefit of a corporation within the meaning of the prohibition in section
2 of the act of March 28, 1908.

Desert Land Entry: Assignment-Act of March 28, 1908-Words and
Phrases

The term "assignment" as used in the act of March 28, 1908, applies to a
transfer to a corporation of the rights of a desert land entryman to enter
upon the lands and remain in exclusive possession thereof and to grow and
harvest crops thereon for the primary benefit of the corporation.

Desert Land Entry:.Generally-Desert Land Entry: Assignment-Act of
March 3, 1891

Section 7 of the act of March 3, 1891, provides that no person or association
of persons shall hold by assignment or otherwise, prior to the issue of patent,
more than 320 acres of arid or desert lands.

Desert Land Entry: Generally-Desert Land Entry: Assignment-Act of
March 3, 1891-Words and Phrases

The terms "assignment," "hold" and "otherwise" as used in section 7 of the
act of March 3, 1891, are words of broad signification and their precise
meanings depend on the context in which they are used.

Desert Land Entry: Generally-Act of March 3, 1891-Words and Phrases
A corporation which has acquired actual possession or the right of actual

possession to more than 320 acres of desert land "holds" such acreage within
the meaning of the prohibition of section 7 of the ct of March 3, 1891.

Desert Land Entry: Cultivation and Reclamation-Act of March 3, 1891
In order to comply with the requirements of section 2 of the act of March 3,

-1891, a desert land entryman must either expend his own money' on the
necessary irrigation, reclamation, and cultivation of the entry or incur a
personal liability for any money so expended.

Desert Land Entry: Cultivation and Reclamation-Act of March 3, 1891
Section 2 of the act of March 3, 1891, is satisfied where the desert land entry-

man hires others to do the necessary work of irrigation, reclamation, and
cultivation at the entryman's own charge and expense.

Desert Land Entry: Applicants-Desert Land Entry: Applications-Desert
Land Entry: Cultivation and Reclamation-Act of March 3, 1877

Section 1 of the act of March 3, 1877, requires a desert land applicant to file
a declaration under oath that he intends to reclaim the tract of desert land
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for which lie is making application for. entry and this intent to reclaim is of
the very essence of the condition upon which the entry is permitted.

Rules of Practice: Supervisory Authority of Secretary-Desert Land Entry:
Generally-Desert Land Entry: Final Proof-Patents of Public Lands:
Effect

Until patent issues, the Secretary of the Interior retains jurisdiction to inquire,
sua sponte, into the validity of an entry,, completed except for issuance of
the patent, and to set it aside for defects or mistakes existing on the date
the entryman met the final requirements.

M-36680 April 5, 1965

To: Secretary of the Interior.

SUBJECT: IDAHO DESERT LAND ENTEIEs-INDIAN HILL GRouP.

You have asked me to investigate and report on the legality of the
Indian Hill Group of Desert Land Entries in Idaho. Further pro-
ceedings should be initiated to bring out the facts of this highly
complex situation and final departmental action should be deferred
until such proceedings are had. However, this memorandum should
serve to guide those in the field involved .in these cases.

The twelve entries with which we are concerned are listed on Sched-
uled A attached. All have been allowed and five have actually gone
to patent.

The landsi are on the left bank of the Snake River I Owyhee
'County, Idaho, about 400 feet above the River. Water is lifted by
pumps and is distributed to the lands of the. entrymen. .Irrigation
is accomplished by sprinklers.

The entries vary in size from 200 to 328.06 acres and the total area
of Federal land is 3,688.06 acres. In addition, entrymen Reed and
Michener purchased section 16 from the State. It is included in the
tract now being farmed.

The entries were allowed on March 13, 1963. Five of the entry-
men made final proof on September 4, 1963. Before these proofs were
accepted, a Mr. A. J. Jolley of Boise, Idaho, a private citizen, re-
ported to our Land Office facts which, if true, cast a loud on the
legality of the project. Mr. Jolley was interviewed November 4,
1963, and subsequently submitted an affidavit.- His charge was that
the entries had been taken over and were being operated as a unit by
a "big moneyed interest,' that the entrymen were 'being used as
pawns" by Reed and Michener, and that the entire project was illegal.

l Exhibit 14. The exhibit numbers refer to the record in the Contest proceedings
hereafter described. . '
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Mr. E. D. Barnes, Valuation Engineer (Mining) of the Bureau of
Land Management, made an investigation early in 1964, interviewing
all of the parties and che king records. F Further investigations of and
negotiations with the entrymen resulted in the. submission of affidavits
from each in May 1964 (Exhibits 23 to 32).

On July 2, 1964, Contests were filed alleging that the entries had
been illegally assigned, that the entrymen had entered into agreements
to sell them after patent, that they were held in a single holding in
excess of 320 acres, and that the entrymen never intended to reclaim
the lands.

On July 11, 1964, the contestees joined in a stipulation with the
Government represented by the Acting State Director of the Bureau
of Land Management and the Field Solicitor. By this stipulation,
the entrymen 2 consented to "an immediate hearing of the case by the
Secretary * * * without further notice and upon the record as set
forth" therein. The stipulation further provided that all parties
thereto were agreed "that the matters in dispute as set forth in [the]
complaint and answer filed herein with respect to the desert land entries
in question may be determined upon the record and evidence set forth"
therein. Upon the record as so stipulated, the case was acted upon
not by the Secretary but by the Director of the Bureau of Land
Management who, in a Decision dated August 14, 1964, dismissed
the Contest and remanded the case to the Boise Land Office for appro-
priate administrative action. The ten entrymen who had joined in
the stipulation filed a waiver of right to appeal from the Director's
Decision.

The Boise Land Office issued patents to five of the entrymen.3 On
the remaining seven entries, final proofs were accepted and approved
by the Land Adjudicator but although final certificates for patent
were prepared, they have not been executed by the authorized officer
in the Land Office and no patents have been issued thereon.

In this case it was unsound policy to evaluate the proofs and to
dismiss the Contest on the basis of the stipulated record. The officer
who took proof in each case appears to have been one of the attorneys
for the entrymen. It does not appear that proof was taken as pre-
scribed by the, Regulations. Proof papers filed before the Contest do
not disclose the interest of, nor indeed the existence of, the corporation
which was operating all of the entries as a single farm.

Since the charges of the Contest allege lack of bona fides, the Direc-
tor should not have issued his Decision on the record submitted without
the benefit of facts which might have been developed in an adversary

2 Not including the Shearmans who were not served. The contests proceeded as to the
ten entrymen served.

s Schedule A contains information in tabular form as to each entry.
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proceeding conducted in the manner provided by our Regulations.
This is not to say that the Director may not render a valid decision on
a stipulation of facts. But where, as here, the record itself raises more
questions than it answers, it would have been difficult to sustain charges
of mala fldes until all doubts were resolved. On the other hand, as
long as the questions remain unanswered, doubt remains which only a
hearing can dispel or confirm.

The record so submitted to and relied upon by the Director is
defective. If, however, the facts disclosed in that record are true,
the Director's Decision was incorrect on the law.

The facts stated in this opinion are gleaned from the record. If
you accept my recommendation that the case be remanded for a hearing,
then the facts stated herein are subject to correction by what might be
developed at such a hearing.

The basic facts so shown are these:
* Indian Hill Irrigation Company, a nonprofit corporation, was or-
ganized in 1961 to provide water for the entries. Each entryman owns
one share of stock for each acre of his entry.. On February 19, 1963,
each entryman gave the Irrigation Company a note for $100 per acre
of his entry secured by a mortgage on the entry. For a 320-acre entry
the principal amount of the note is $32-,000. The entryman has no
personal liability on the note. In the event of default the only remedy
of the holder is an action to foreclose the mortgage. The note is due
one year after patent issues and bears no interest until the due date;
thereafter interest is 8 percent per annum.

In addition, each entryman entered into an Agreement with the
Irrigation Company dated February 19, 1963, by which the Irrigation
Company agreed to supply water to his entry and the entryman agreed
to pay his proportionate share of operation, maintenance, and depre-
ciation, and of the payments required to be made annually to Hood
Corporation, a pipeline construction company. Apparently the notes
and mortgages were pledged by Indian Hills to Hood Corporation as
security for repayment of the cost of the water system.

Early in August 1963, Hoodco Farms, Inc., was organized as an
Idaho corporation. Hoodco is a wholly owned subsidiary of Hood
Corporation. Hood Corporation was then owned in equal shares by
Charles R. Shearman and Bernard M. Laulhere. Shearman was Presi-
dent and General Manager and had his home and offices in Boise, Idaho.
Laulhere is apparently a California resident. Shearman is now
deceased and Laulhere is the sole owner of Hood Corporation.

In mid-August 1963, each entryman gave a note and mortgage to,
and signed an agreement with, Hoodco Farms, Inc. The note was for
an amount equal to $200 for each. acre of the entry and was secured
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by a second mortgage on the lands of the entry. The entryman has
no personal liability on the note. These too, were nonrecourse notes,
the only remedy of the holder being foreclosure of the mortgage. Each
note is payable by a credit of 5 percent per annum for each year Hoodco
farms the land. If Hoodco elects to discontinue farming, it may give
notice to that effect and the entire balance of the notes is due one year
later. There is n1O interest until notice is given; thereafter interest is
7 percent per annum.

In addition to agreeing to develop the lands of the entry Hoodco
agrees to discharge all of the entrymen's obligations to the Irrigation
Company under the Agreement with that company so long; as it
(Hoodco) continues to farm the land. The entrymen, as further
security for their debt to Hoodco, have pledged their Irrigation
Company stock and assigned their voting rights.

If these are the arrangements with Hoodco, they are contrary to
the Desert Land Laws for the following reasons:'

(1) The agreements, notes and mortgages between the respective
entrymen and Hoodco Farms, Inc., would constitute prohibited assigi-
ments to or for the benefit of a corporation in violation of sec. 2 of
the act of March 28, 1908, 35 Stat. 52, 43 U.S.C., sec. 324.

(2) Hoodco Farms, Inc., would hold more than 320 acres in violation
of sec. 7 of the act of March 3, 1891, 26 Stat. 1097, 43 U.S.C., sec. 329.

(3) The entrymen would not have expended $3 per acre in the neces'
sary irrigation, reclamation and cultivation of their respective entries,
as required by sec. 5 of the act of March 3, 1891, 26 Stat. 1096, 43
U.S.C., sec. 328. 

(4) The entrymen would not have intended to reclaim the lands of
their respective entries as required by sec. 1 of the act of March 3,
1877, 19 Stat. 377, 43 U.S.C., sec. 321.

Assignmnent to or for the Benefit of a Corporation

Section 2 of the act of March 28, 1908, restricts assignments of
entries to individuals who are shown to be qualified to make entries
and also provides that "no assignment to: or for the benefit of any
corporation or association shall be authorized or recognized."

The Agreement appears to give the operatinig corporation possession
of the land, the right to farm it and the right to "receive all of the
crops grown thereon for the year 1964 and eachi and every year there-
after until the end of the year during which the note given' * * * shall
be fully paid." (Exhibit 22, p. 3)

The operating corporation appears to have exclusive possession of
all of the lands of all of the entrymen, and to be entitled to all of the
crops of all of the entrymen. The entrymen appear to hive transferred
all of their rights i the land for a term of twenty fvrears.:
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In In re Henderson, 21 Haiwaii 104 (1912), the Court considered
facts similar to those just related. The laws of Hawaii allowed an
individual to purchase land under a "free hold" agreement with the
government. The purchaser was required to pay the price in install-
lients, to plant certain trees, to maintain his home on the land and to
comply with certain cultivation requirements. An assignment without
the approval of the Commissioner of Public Lands was forbidden.
Henderson, an enryman, or "freeholder," iade a contract with a
plantation corporation by which the corporation farmed the lands
and the entryman received $5 per acre per year. The entryman
retained his right to obtain title from the goverimnent and to have
title thereafter. The Court considered whether this amounted to an
assignment and said:

Certain it is : * * that when the appellee for a valuable consideration gave
to the plantation the right to enter upon the land and grow and harvest crops
he transferred to the plantation, insofar as the limited nature of his estate
permitted, 'an interest: in the land which we hold amounted to an assignment of
a part of his interest under the freehold agreement within the meaning of the
prohibition contained in the agreement * *. *

If the entrymn gave to Hoodco the right to enter upon the lands
and to grow and harvest crops, they transferred to Ioodco, insofar
as the limited nature of their estate permitted, an interest in the land
which amounted to an assignment. Since Ioodco is a corporation
this- assignment would not be authorized by law and could not be
recognized.

The Director's Decision concluded that these arrangements did not
constitute prohibited assigmnents.

The purpose of sec. 2 of the 1908 Act is to prevent the benefits of*
the Desert Land Laws from being conferred upon persons not quali-
fied to make an entry. The meaning of the words of a statute is to
be determined from the sense in which they are used and the purpose
to be accomplished.

The Director's Decision cites authority to define an assignment
as "* * * a transfer or setting- over of property or some right or in-
terest therein, from one person to another and, unmless in some way
qualified, it is properly the transfer of. one's -whole interest in an
estate chattel, or other things." (Italics added.) . This definition, in
the next paragraph of the Decigion, is construed to mean that the
transfer must be " *. of the entryman's entire interest in the
entry * * * to be an assignment. The definition does not support
this construction. .n the first place .theX definition would include
the ""' * * setting over of * * some right or interest * * *" in
property, i.e., kess than the entire property, as: an assignment.:: Sec-

,772-81465--2
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ondly, the definition says that an assignment 4'* * * unless in some
way qualified * * *" is a transfer of the "whole interest." This does
not say, that the transfer may not be qualified and a lesser interest
assigned

Because the entryman may get his land back, the Decision argues
that the transfer is not of the "entire estate" and therefore not an
assignment. Such an interpretation can only invite evasions of the
purpose of the law. If a 20-year lease is not a forbidden assignment,
then neither is a 99-year lease. And if they are not assignments, a cor-
poration, or other disqualified person,- can get the benefits of the law
contrary to the express conditions under which Congress makes the
grant. The meaning of the word "assignment" is not so rigid as to
require so absurd a result.

To assign need not mean that the entire interest of the assignor is
transferred. One can assign a note for collection, assign his assets
for the benefit of creditors, assign property in trust for certain pur-
poses, and in all cases provide that he retain an interest. An assign-
ment in fraud of creditors is not a transfer of the assignor's interest
in the property. Would he be heard to say that his act is not forbid-
den by law because he expected to get his property back? 4 Words and
Phrases, Perm. Ed. 493, et seq.

Consider a covenant against assignments in a lease. Could a lessee
transfer all except the last day of the term and, because he retained
that small portion of his interest, contend he had 'not breached the
covenant?

"Assignment" as used in the 1908 Act applies to any transfer of
any part of the rights of an etryman to a corporation. Insofar as
the Director's Decision held otherwise, his holding was error.

The Holding in Excess of 30 Acres

Section 7 of the act of March 3, 1891, supra, provides that: "No
person or association of persons shall hold by assignment or other-
wise prior to the issue of patent, more than three hundred and twenty
acres of such arid or desert lands * * *."

If the facts in the record are true, the operating corporation holds
a total of 3,688.06 acres. This holding is by assignment. However,
even if the arrangement were not an assignment, there is a holding of
more than three hundred and twenty acres of desert lands. "As ap-
tplied to property the word (hold) is a technical one embracing two
ideas, that of actual possession of some 'subject of dominion or prop-
erty, and that of being invested with legal title or right to hold or
claim such possession." Balentine, Law Dictionary, 1930. See also
Anderson's Dictionary of Law' Bla's Law Dictionary 19 'WOrds
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and Phrases, Perm. Ed., 370, 372. In re Coe's Estate, 33 Cal. 2d 502,
202 P. 2d 1022 (1949).

A tenant under a lease for a term of years has a leasehold just as
one who has an estate in fee simple or alife estate has a freehold. In
the standard form books, the conventional form of lease contains a
habendum clause which recites that the lessee shall "have and hold".
for the term of the lease.- Each entryman in this case, on February
18, 1963, appears to have entered into a Lease and Land Development
Contract with Indian Hill Irrigation Company. This instrument,
after describing the lands leased, recites "to have and to hold the same
to the lessee from the 18 day of February 1963, to the 18 day of
February 1983."

-Under the Agreement, the operating corporation appears to have
acquired (1) actual possession and (2). the right of actual possession.
Under the law a lessee has the right to possession and may properly
maintain an action. for damages to the leasehold for trespass. In
'West v. Bren'ner, -Idaho ,396 P. 2d 115 (1964), both elements
of the technical definition of the word "hold" are found to be satisfied
in the case of a lease. Hoodco Farms, Inc., seems to have actual
possession of the entries of the entrymen and to have the right to hold
such possession against the world.

It is conceded in the Brief of Contestees " * that an outright
lease of the lands by an entryman to a corporation for a long term
might be construed as a device to avoid the assignment provisions of
the Desert Land Statutes." It is argued, however, that the transaction
here described is not a lease because (1) it is a part of a financing
transaction and (2) because it can be terminated by the entryman at
any time by tender of the unpaid balance on the Hoodco note. The
opinion of the Director agrees and suggests that the interest of Hoodco
Farms in the land "arises from a mortgage coupled with a development
contract" and "does not appear to attain even-the status of a lease."

It should be noted first that the prohibition in the statute is not a
prohibition against leasing, but a prohibition against holding. The
result would be no different merely because the documents do not
attain the status of leases if they entitle Hoodco, Inc., to hold the
property. In other words, if Hoodco Farms, Inc., has possession and
the right to retain possession it "holds" the desert land entries.

The. entrymen appear to have intended to enter into a lease. The
agreement with Hoodco refers to. the transaction in the following
words: "It is understood and agreed that if the second party (Hoodco)
continues to lease and farm said land for 20 years the indebtedness
evidenced by said note shall be fully canceled and said mortgage shall
be satisfied of record at the end of said 20-year period." (Exhibit 22)
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The affidavits of the entrymen (Exhibits 23-32) describe the credit
of one-twentieth of the total amount of the note for each year that
Hoodco farms the land as "a rental" and also refer to the agreement.
with Hoodco as a leasing agreement.E

The essential ingredients-of a lease are a transfer of possession from
the lessor to the lessee for a term and for a consideration. The con-
sideration is called "rent." In this case the exhibits indicate that the
entrymen have transferred possession to Hoodco Farms, Inc., in con-
sideration for a 5 percent credit on their notes each year the corporation
farms thelands.

Even if the arrangement could be terminated by the entrymen by
payment of the balance due on the note, the arrangement could be a
lease. That a lease may be terminated at the option of either party is
not unusual. It is often provided in leases that the parties mnay
terminate if the premises are destroyed by fire or if the lessor sells the
fee or if some contingency occurs which changes the position of the
lessee or lessor. Until the condition is satisfied, the tenant continues
to retain actual possession and continues to have the right to possession.

But the Director's Decision also errs when it holds that the notes can
be paid off at any time by the entrymeu. The law does not permit the
maker of a nonnegotiable note to accelerate payment against the wishes
of the holder and contrary to the terms of the note. In Peryer v.
Pen'nock, 95 Vt. 313, 115 Atl. 105 (1921) a vendee sought to accelerate
annual payments in order to effect an early conveyance . The Court
held:

* a * *A creditor can no more be compelled to accept payments on a contract
before, by the terms thereof, they are due, than can a'debtor be compelled to make
such payments before they are due. The time of payment fixed by the terms of a
pecuniary obligation is a material provision, and each party has the right
to stand on the letter of the agreement (95 Vt. at 315-6).

See also 1 A.L.R. 866, cases cited therein, 70 C.J.S., sec. 5, p. 216.
The underlying rationale for the Peryer ruling is applicable at least
in part to the facts in the record in this case. In Peryer the creditor-
vendor would lose possession of the property if the debtor-vendee had
been allowed to accelerate the payment. Here, Hoodco would lose its
possessory right, i.e., its twenty-year leasehold if the entrymen were
allowedto acceleratepaymient. .

The entryment have expressed (Exhibits 38-a-47) a willingness to
enter into a Supplementary Agreement by which the notes would be
modified to permit the makers to pay the balance at any time. It is
alleged in the Brief of Contestees that Hoodco Farms, Inc., is also
willing to enter into such agreement. . .



.16X- IDAHQODESERTLANDENTRIES-INDIANHILLGROUP 465-
April 5, 19,65

Any such agreement would not make any difference. If Hoodco
holds the entries where the notes cannot be accelerated it would con-
tinue to hold until they had been paid, if they could be accelerated.
It is the holding which is forbidden. The fact that the entryman
may or may not have the pDower to terminate it is immaterial.

If the doctunents placed in the reeord are intended to evidence
the consent of Hoodco Farms, Inc., to enter into such Supplementary
Agreement they fail to do so.

Hoodco's agreement to modify the note is contended to be established
by the affidavit of W. C. Ryan, Secretary of Hoodco Farms, Inc.
(Exhibit 37). The affidavit alleges that it has always been the under-
standing of the affiant and officers and agents of Hoodco that Hoodco
could continue farning only so long as there was an obligation remain-
ing to pay the notes. Such understanding is not inconsistent with
the terms of the notes as written. The notes provide that the entry-
men can pay only. by permitting Hoodco to farm unless Hoodco
elects to terminate the arrangement. W. C. Ryan does not, own stock
in Hoodco Farms, Inc., nor in Hood Corporation. He does not cer-
tify that the Board of Directors have agreed to sign the Supplementary
Agreement. All he says is 

That afflant has read a form of supplemental agreement dated July -, 1964,
proposed to be entered into by and between Hoodco Farms, Inc., and the respective
entrymen and that the terms and conditions of said supplemental agreement
meet with the approval of your affiant.

Mr. Ryan's affidavit is not binding on Hoodco Farms, Inc. The Sup-
plementary Agreement has not been executed and the record does not
show that Hoodco has agreed to sign it.

Furthernmre it does not appear that the execution of the Supple-
mental Agreement would give the entrymen the power to accelerate
payment. Exhibit 38 is the unsigned Supplemental Agreement the
entrymen have agreed to sign. It recites that Hoodco is endeavoring
to obtain a long-term loan and that it intends to assign the entrymen's
notes and mortgages to a life insurance company which has made a
commitment to lend Hoodco over a million dollars. The' Supple-
mentary Agreement provides as follows:

untrymen shall have the right upon their assuming and agreeing to pay their
proportionate share of the indebtedness owing on any loan obtained by Hoodco
attributable to the above described entry and upon entrymen, being substituted
as obligors on said loan * e :

to be restored to the possession of their entries. The entrymen. can
assume and agree to pay their proportionate share but the life insur-
ance company must, and may not, agree to a substitution of obligors.
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The life insurance company is not alleged to be willing to become a
party to the Supplemental Agreement.

"Assignment," "hold" and "otherwise" are words of broad signifi-
cation and their precise meanings depend ol the context in which they:
are used. Sec. 1 of the act of March 3, 1877, supra, forbade entry of
more than one tract by the same person. Sec. 5 of the act of March 3,
1891, speaks of the applicant for patent "or his assignors," and section
7 authorizes the issue of patent to the entrynian "or his assigns." The
1891 Act removed the prohibition against assignment of desert land
entries. United States v. Hcamqmers, 221 U.S. 220 (1911) . The acreage
limitation provisions of the 1877 Act would be inadequate to prevent
excess holdings under the 1891 Act. The intent of Congress to prevent.
'excess holdings is manifested in section 7 of the 1891 Act which pro-
hibits holdings in excess of 320 acres "by assignment or otherwise."

It is not difficult to divine the congressional purpose in these statutes.
Congress did not want holdings larger than 320 acres. We can con-
.strue the language used to effect that purpose without any injury to
the English language. The language of the statute does not leave us
powerless to prevent frustration of congressional purpose.

The Brief of Contestees and the decision of the Director equate
"assiglment or otherwise" as "assignment." The language of the
statute is said in the Director's Decision to be the same as a statement
-that no person may "by assignment or other arrangement tantamount
-to an assignment become in effect an entryman." Such a construction
ignores' the meaning of the word "hold" and disregards the sual
meaning of the term "assignment or otherwise." 30- Words and
Phrases, Perm. Ed.; 500-501. This phrase is commonly found in the
law and "otherwise" in the phrase means "in a different manner" or
"in any other way." hire Prry's Will, 126 Misc. Rep. 616, 214 N.Y.S.
461, 463 (1926) ; In re Iwers' Estate, 225 Ia. 389, 280 N.W. 579 (1938).

Even if the arrangements described do not amount to an assignment,
Hoodco "holds otherwise," that is, in another manner, more than 320
:acres, in violation of the statute.

The excess land provisions of the Desert Land Law have the 'same
-purpose as the excess land provisions of other Acts, including the
,Coal Lands Act of March 3, 1873, 17 Stat. 607, 30 U.S.C., sees. 71-76,
the Timber and Stone Act of June 3, 1878, 20 Stat. 89, and the Timber
Culture Act of June 14, 1878, 20 Stat. 113, United States v. Wells,
192 Fed 870 (2d Cir. 1912).

In United States v. Trinidad Coal and Coking Company, 137 .S.
160, 166-167 (1890), the Court considered an action to cancel patents
issued upon fraudulent misrepresentations. The lands were coal lands.

'The Coal Lands Act provided that no association of persons could
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hold snore than 320 acres-of coal land. The officers and employees of
the corporation entered separate tracts of coal lands which were being
used by the corporation. It was argued that this was permissible under
the statute. The Court replied:

* * * This contention cannot be sustained unless the Court lends its aid to
make successful a mere device to evade the Statute. The policy adopted for
disposing of the vacant coal lands of the United States should not be frustrated
in this way. It was for Congress to prescribe the conditions under which indi-
viduals and associations of individuals might acquire these lands, and its inten-
tion should not be defeated by a narrow construction of the Statute. If the
scheme described in the bill be upheld as consistent with the Statute, it is easy to
see that the prohibition upon an association entering more than 320 acres, or
entering or holding additional coal lands, where one of its members has taken
the benefit of its provisions, would be of no value whatever.

The Court held that patents secured in this manner were fraudu-
lently obtained:

We say fraudulently obtained because, if the facts admitted by the demurrer
had been set out in the papers filed in the land office, the patents sought to be
canceled could not have 'been issued without violating the Statute. The defend-
ant would not have been permitted to do indirectly what it could not do directly.

See J. B. McKnight Company, 34 L.D. 443 (1906), a case dealing
with desert land entries which cites Trinidad.

United States v'. Keite7, 211 U.S. 370, 388, 390 (i908), also considers
this problem:

The express command that the preceding sections [of the Coal Lands Act]
shall be held to authorize only one entry by the same person or association of
persons causes the grant to purchase not to embrace more than one entry by the
same. person, and as the right to purchase the coal land did not exist except by
the authority conferred by the statute, it follows that the express provision ex-
cluding the right to do a particular act is both, in form and substance, a prohibi-
tion against the doing of such actV

* e * * S * -

i e * It is a misconception to assume that there is any real identity between
a purchase made by a qualified person in his own name and for himself with a
purchase made by such person ostensibly for himself but really as the agent
of a disqualified person. In the one case the person securing coal land from
the United States for himself is free to dispose of the land after acquisition, as
he may deem best for his interest and for the development of the property
acquired. In the other case the ostensible purchaser acquires with no dominion
or control over the property, with no power to deal with it free from the control
of the disqualified person for whose benefit the purchase was made.

In' the Keitel case the Court held that a failure to disclose facts
which, if disclosed, would have resulted in a denial of a patent renders
the obtaining of the patent fraudulent under the criminal law. The
Trinidad case had held to the same effect in a civil action.
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In United States v. Budd, 144 U.S. 154, 163 (1892) the Court said:
. * i: The act does not in any respect limit the dominion which the purchaser

has over the land after its purchase from the government, or, restrict in the
slightest his power of alienation. All that it denounces is a prior agreement,
the acting for another in the purchase. If when the title passes from the govern-
nent no one save the purchaser has any claim upon; it, or any contract or agree-
ment for it the act is satisfied.

The legislative history of the 1891 Act is very meager. The Act
is entitled "An act to repeal timber-cultur laws, and for other pur-
poses." It dealt with a number of public land laws and included
certain provisions amending the Desert Land law. The Senate Re-
port does not deal with the specific provisions of the bill, and the
inatter was ot extensively debated. The Senate debate indicates
the general understanding that the Act reserved lands for individuals
for their own use and benefit. 22 Cong. Rec. 3547, February 28, 1891.

It was the intent of Congress, when it enacted the 1891 Act, to con-
tinue the application of the acreage limitations of the desert land
laws. It was intended that tracts of desert land should be made
available in blocks not exceeding 320 acres each to individuals qualified
to make entry. In this light, the prohibition against any person
holding these lands in tracts larger than 320 acres was obviously an
expression of congressional intent that it did not want these lands
to get into the hands of individuals, associations or corporation in
larger tracts. The arrangement in the case of the Indian Hill project
frustrates that purpose and cannot be justified if a reasonable inter-
pretation be placed on the language of the Statute.

Accordingly it is my conclusion that if Hoodco was entitled to the
possession and the products of the entire tract of the Indian Hill en-
tries, Hoodco held more than 320 acres of desert land by assignment
or otherwise contrary to the provisions of section 7 of the act of March
3, 1891.

Entrymnen's. Failure to Reclaim Land

Section 5 of the act of March 3, 1891, supra, reads, in part, as
follows:.

: * no land shall be patented to any person * unless he or his assign-
ors shall have expended in the necessary irrigation, reclamation, and cultiva-
tion thereof, by means of main canals and branch ditches, and in permanent
improvements upon the land, and in the purchase of water rightsfor the irriga-
tion of the same, at least $3 per acre of whole tract reclaimed and patented in
the manner following: Within one year after making entry for such tract of
desert land as aforesaid the party so entering shall expend not less than $1 per
acre for the purposes aforesaid; and he shall in like manner expend the sum
of $1 per acre during the second and also during the third year thereafter, until
the full sum of $3 per acre is so expended.
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This has been held to mean that the entryman need not himself do
the work but may hire others to do it for him. In Sanders v. Dutcher,
168 Cal. 353, 143 Pac. 599 (1914), an applicant for a patent was chal-
lenged on the ground that the final proof showed that the work of rec-
lamation had been done by someone other than the entryman. The.
court said: "The proof on this point was that she [the entryman] had
not done so personally, but had procured these things to be done by
others at her own charge and expense." (143 Pac. at 600)

It was held that the Statute is satisfied where the entryman hires
others to do the work but at the entryman's own charge and expense.

In United States v. Ianmwrs, supra the defendant had been indicted
for perjury. He had been a witness on final, proof submitted by a
desert land entryman. He had sworn that certain work had been
done by an assignor, and it was alleged in the indictment that he had
sworn falsely.

He demurred to the indictment upon the ground that his swearing,
even if false, was not material. He argued that the first part of the
Statute indicates that the work may be done by either the original
entryman or the assignor, but the latter part makes it clear that the
work must be done by the entryman only. The Court carefully
reviewed the language of the act and concluded that the ambiguity
must be resolved in favor of permitting either the entryman or the
assignor to do the work or to expend the sums required, and that
therefore the swearing by Hammers to the fact that the work had
been done by the assignor was material and if false constituted per-
jury.; The importance of this case lies in the fact that the Court inter-
prets the Statute to mean that if either the entryman or the assignee
did the work or expended the funds, an oath to that effect would be
material, but that swearing that the work was done or funds expended
by persons not designated in the Statute would not be material because
such work or such expenditure would not justify the issuance of a;
patent by the United States..

This question was directly dealt with in In re Henderson, 211
Hawaii 104, 117-118 (1912). The act by which Henderson was to
have obtained the tract of land for which he applied in that case
required that certain cultivation requirements be met. It appeared
that by agreement with the plantation corporation, Mr. Henderson
did not accomplish any of the cultivation of the land. The court
said:

It has been argued that the clause in question does not provide that the cul-
tivation shall be done by the freeholder, and that as the land was under cultiva-
tion at the time the appellee acquired it, the condition was at once fulfilled.
Although the clause does not expressly so state, it must be construed to mean
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that the cultivation is to be performed by the freeholder. We do not mean by
this that it is necessarily to be done by the freeholder with his own hands, but
that it must be done by him or by his servants or agents for him. The crops
grown must be his crops and not those of another. A different construction
would not accord with the spirit and intent of those portions of the Land Act
of 1895 (R.L. Chap. 22) relating to the homesteading of public lands of which
the provisions relating to "cash freeholds" are a part. The general purpose
and intent of those portions of the statue may be briefly stated to be the settle-
ment and occupation of agricultural and pastoral lands by citizen farmers, and
the encouragement of the diversification of local industries, for the social, polit-
ical and material beniefit of the country 4 *; To this end ** he is ex-
pected and required to cultivate the land for it is for that very purpose that he
is supposed to have applied for it. It is with that object in view that the govern-
ment offers such lands to settlers at less than their full value and requires them
to make oath that they apply for the land solely for their own use and benefit.

Here; the record appears to show that all of the cost of development
has been paid for by Hoodco, and that the only sums expended by the
entryinen were the filing fees and purchase price. The notes and
mortgages said in the record to have been given by each entryman to
Indian Hill Irrigation Company and to Hoodco expressly provide
that the entryman shall have no personal liability and that the only
recourse of the holders of the notes in the event of default is to fore-
close upon the lands of the respective entries.

If this is indeed the case, the entrymen have not expended any of
their own money nor incurred any personal obligation "in the neces-
sary irrigation, reclamation, and cultivation" of the lands of their
respective entries.

That this is the requirement of the law is plain from reading the
Statute. But it is further reinforced by an examination of other
sections of the Desert Land Law. Section 5 of the act of March 4,
1915, 38 Stat. 1161, 43 U.S.C. sec. 335, allows an extension of time
within which proof may be filed if "* * * the entryman * * * has,
in good faith, complied with the requirements of law as to yearly
expenditures and proof thereof * * f The act of February 25, 1925,
43 Stat. 982, 43 U.S.C. sec. 336, allows a further extehsibn if " * *
the entryman * * has in good faith complied with the requirements
of law as to yearly expenditures and proof thereof * *

Sacina Stock Co. v. United States, 85 Fed. 339 (8th Cir. 1898), was
an action to vacate two desert land patents granted to Edward A.
Franks and Nellie Franks. The facts are somewhat similar to those
that appear in this record. The Franks resided in Salt Lake City,
Utah, more than one hundred miles from the land-they were people
of limited means. The facts were stated by the court, as follows:

* One Samuel H. Gilson, who was connected with this stock company,
and perhaps its vice-president * " suggested to Edward A. Franks the idea of
locating this land. He * * induced Mrs. Franks to enter into this scheme.
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Neither of the Franks had ever seen the lands at the time of their application,
and from that day to the making of the final proofs they were never on the
land. When the time arrived for making the final proofs they were taken to
the lands by one Ferons, who was the surveyor for the Salina Stock; Company.
On arrival at.the lands they met Mr. Ireland, who: was one of the promoters of
the defendant company, its manager, and later its treasurer. They were hauled
about over the land, and shown some irrigating ditches, into which some- vater
was turned for exhibition, to enable the Franks, without much strain of con-
science, to swear that they had seen water running in the ditches. The land
was then fenced and in the control of Ireland, and the ditches, whatever were
there, had been made without the knowledge of the Franks, and without any
expense to them. The evidence does not show that they had ever obtained any
water rights, by grant or otherwise. They were on the land but a few hours.
They were then taken back to Salt Lake City, where they made the required
affidavits for final entry, swearing to everything according to the form of the
depositions requisite to perfect the entry. When they left the lands said Ireland
gave Edward Franks a letter to one Chambers, directing Chambers to pay
F ranks. The sum so received by Franks amounted to about $215, which covered
his and Mrs. Franks' expenses in going to and from the land, and presumably
to compensate them for the use of their names and their trouble. Taking the
whole testimony together, there can be no doubt that the Franks never paid one
dollar of the money on the entry of this land. Afterwards they made to the com-
pany quitclaim deeds to the lands; witha nominal consideration expressed therein.
(85 Fed. at34l)

in.Ware v. United States, 154 Fed. 577 (8th Cir. 1907) (cert. den..
207 U.S. 588), the court reviewed a conviction of individuals for con-
spiracy to defraud the United States. There was a conflict in the
evidence and the lower court had refused to give an instruction which
said that if the jury believed the defendant Ware's story it would have
to acquit. The indictment charged Ware with havilg induced quali-
fied persons to make homestead entries, having paid their expenses,
including the expenses of proving up on their homesteads and of hav-
ing entered into an executory contract with them by which they would
convey title to him when patent issued.

Ware testified that he had solicited them to make their entries, paid
their expenses, but that there was no agreement to convey to him after
patent. The entrymdn were to receive full title without encumbrance
after patent. In consideration for his agreements, Ware testified, he
was to be permitted by the entrymell to have the use of their entries for
grazing purposes until they proved up.

',It appears that at least one of the entrymen in the Indian Hill Project had never seen
the: lands of the entry prior to the middle of January 1964, over ten months after her
application had been allowed. There is no evidence that any entryman participated in.
the development of the land. It appears by the record that all of the work, how it was
clone, what was done, etc., was directly by Hoodeo and its agents, and that the entrymen
had nothing to do with it nd will get nothing from it for 20 years. They live in the -

vicinity of Idaho Falls, about two hundred miles from Indian Hill.
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The Court of Appeals affirmed the conviction:
e * an agreement to procure homesteaders to make entries of public lands

in order that third persons may obtain such use from them is an unlawful agree-
ment. It is a contract to induce homesteaders to make applications to enter lands,
not for their exclusive use and benefit, but for the use and benefit of another in
violation of the oaths they are required to take when they make their applications
to enter, and there was no error in the refusal of the court below to instruct the
jury that such a contract was not an unlawful conspiracy. If qualified home-
steaders could lawfully lease or grant the use of the lands they might enter to
others, without restriction or reservation, until they should prove up or dispose of
their holdings, third parties might appropriate to themselves by the use of suc-
cessive homesteaders, who would dispose of their holdings before they. made
proof of title, large tracts of the public domain for indefinite periods, and might
thereby retard or prevent the use or sale of these lands by the United States.

Applying these 'principles to what appears to be the arrangement
between Hoodco' and the Indian Hill entrymen, the entrymen have
given possession and control of the property to Hoodco, for its use
and benefit, in consideration of Hoodco incurring all of the expense and
doing all of the work to permit the entrymen to secure patents from
the United States. Under the desert land laws the entry must be made
for the use and benefit of the elntryman. Chaplin v. United States, 193
Fed-&879 (th-0ir. 1912), Cert. den. 225 U.S. 7i05.

The obligation is on the entryman or his assignee to expend the sums
required to be expended by the terms of the statute. The record shows
that. all of the money spent for the development of the entries in the
Indian Hill project was spent either by Hoodco or by Hood
Corporation.

The Brief of Contestee and the opinion of the Director cite Sanders
v. Dutcher, supra, as authority for the proposition that the compliance
shown by Hoodco is sufficient. In Sanders v. Dutcher the question was
whether the entryman had to do the work himself or whether he could
hire others at his own expense. The Court held that he could hire
others to do the work at his "own cost and expense.?' This is far from
a holding that would support what is shown in this case. As is stated in
each of thei affidivits of the entrymen (Exhibits -23-32): "Thus the
affiant was able' to obtain the necessary financing to develop the land,
was able to lease the land for a cash rental to meet the payments as they
came due to Hoodco Farms and Indian Hill Irrigation Company with-:
out risking your affiant's personal assets beyond the desert entry land
itself * * *."

The Director's Decision was wrong in approving what appears in
the record of this case. This record shows that the entrymen have not-
expended the sums required by law and their final proofs ust be
rejected.
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The Entrymen did, not have; the Necessary Intent to Reclaidn

Section 1 of the act of March 3, 1877, 19 Stat. 377, 43 U.S.C. sec. 321,
reads, in part, as follows:

It shall be lawful for any citizen of the United States, or any person of requisite
age "who may be entitled to become a citizen, and who has filed his declaration to
become such" and upon payment of twenty-five cents per acre-to file a declara-
tion under oath with the officer designated by the Secretary of the Interior of
the land district in which any desert land is situated, that he intends to reclaim
a tract of desert land not exceeding one-half section, by conducting water upon
the same, within the period of three years thereafter. * * *

The applications for entry contain the representations of the appli-
cants as of the time they were sworn to by them and at all times
subsequent thereto until the date of allowance of entry. This is the
necessary consequence of the language in Tinidad, supra, and Keitel,
supra, holding that it is fraud for the entrymen to fail to disclose
facts which if disclosed would result in a denial of their entry.

Originally the entrymen intended to secure a loan tinder the Small
Reclamation Projects Act of August 6, 1956, 0 Stat. 1044, 43 U.S.C.
sec. 422a, et seg. Such a loan would have financed the irrigation
system. An association of entrymen "in the construction of canals
and ditches * * is expressly permitted by sec. 2 of the 1891 Act.

Apparently the entrymen finally concluded that they would be
unable to secure approval of their application for Small Reclamation
Projects loan.

The affidavits of the entrymen show that they were discouraged
by their failure and that they authorized the promoters, Michener
and Reed, to act as general managers on their behalf to secure the
development of the lands. The entrymen have all stated that they
were willing to assign their entries, although no specific agreement
was entered into to that effect. When they were in this state of mind
they could not have intended to reclaim the land. This change of
mind, if it was a change, occurred late in 1962 or early in 1963 before
the entries were allowed.

A meeting of the entrymen was held about this time and Reed
and Michener were designated as managers by the others and seem
to have understood that they were to sell the entries. At least they
appear to have tried to sell them and what they did is some evidence
of what they were told to do.

The record reflects that on September 23, and again on September 30,
1962, advertisements were placed in the Idaho Statesman of Boise,
Idaho, offering lands in the project for lease. The advertisements
refer to 960 acres of land which must have included at least some of
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the entered lands. In January negotiations. were opened with Mr.
Jolley who with Mr. Masterson owned Ore-Ida Motors, Inc. Mr.
Jolley stated that Reed and Miohener offered to sell him 3,900 acres.
On February 6, 1963, presumably as a result of the negotiations which
had taken place over the preceding month, Mr. Jolley signed a Lease-
Option Agreement with Reed and Michener. This Lease-Option
Agreement clearly expresses the intent of those who drafted it that
the land described therein, which included lands of the entrymen,
could be purchased by Ore-Ida Motors, Inc., at their option at a stated
price.

With respect to the entries of Michener and Reed the Lease-Option
Agreement shows that they intended then to sell their entries, and
that they did not intend to reclaim their entries. With respect to.
the other entrymen, it is reasonable to infer that Reed and Michener
had been given to understand that such an arrangement would be ac-
ceptable. It is also reasonable to infer from these facts that the other
entrymen did not intend to reclaim.X

Ore-Ida subleased to Paul Stewart, Douglas Stewart and C. J.
Stewart, who lived at Idian Cove in the immediate neighborhood of
the Indian Hill Project. The Stewarts were in possession of the land
for some period during 1963.t Some work may have been done by
them on the lands. The Lease-Option Agreement provided for the
cultivation of 1,000 acres in 1963. It was formally terminated by a
Termination Agreement (Exhibit 19) on May 31, 1963, which pro-
vided that Michener and Reed "shall repay to the first parties [Jolley,
et al. the expenses of hauling and spreading of insecticides and fer-
tilizer in the sum of $860, and such payment shall be made from the
proceeds of the 1963 potato crop, if any." Mr. Masterson on March 24,
1964, in an affidavit which is filed in the record (Exhibit 33) acknowl-
edges that the sum of $860 had been paid in full. The final proofs
show 840 acres were cultivated in 1963.

If crops were raised and work was done on the lands in 1963 under
the Lease-Option Agreement, it is difficult to understand how it was
that the entrymen did not know about it, uless they were in fact
strawmen for the promoters. They allege that they were unaware
of the existence of the Lease-Option Agreement until after it had been
made. If they ever knew their entries were beingffarmed they must 
have, discovered the terms under which the land was occupied and
they must have discovered the agreement to sell. It is not unlikely
that some of them did not know -about the agreement until after it
was terminated.

This episode illustrates the inadequacy of the record as support for
the Director's Decision.
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X The Lease-Option Agreement was executed by the lessees ol Feb-
ruary 6, 1963. For some reason which the record does not disclose
Reed and Michener did not sign until after February 19, 1963. This,
however, creates an additional confusion since on February 18, 1963,
Reed and Michener entered into a 20-year lease and development con-
tract with Indian Hill Irrigation Company by which the company
had agreed to develop the lands for $200 an acre. Tis is identified
as the Lease and Land Development Contract (Exhibit 20) in the
record. It is also alleged that this agreement provided there would
be no personal liability and no recourse against the entrymen, but
only against their entries in the event of their default. However,
the Lease and Land' Development Contract provides that the entry-
men will pay for the cost of development and the Company will pay
a stipulated amount of rent. There is no mention of $200 per acre
and no agreement of nonrecourse.

Subsequently, say the affidavits, someone remembered that Indian
Hill Irrigation Company was a nonprofit corporation and that it
could not engage in business for profit. Accordingly, some documents
were destroyed and new agreements were entered into with Indian
Hill Irrigation Company by which it only undertook to provide the
irrigation system and the entrymen mortgaged their lands for only
$100 per acre. The mortgages were dated the:19th of February.,

A complete investigation will be required to untangle the confusion
created by the documents and the affidavits.i

As further evidence of what the intent of the parties was in Feb-
ruary of 1963, it should be noted again that each of the entrymen made
affidavits that at this time " * * affiant did not desire to risk his
personal assets other than the lands involved in the desert entry to
pay the cost of such development * *

Some threads run through the confusing tangle of the affairs of
the entrymen just prior to the allowance of their entries on March 13,
1963, which suggest that Hood Corporation became involved finan-
cially earlier than appears on the record. Charles R. Shearman was
the general manager and President of Hood Corporation in February;
of 1963. He secured the involvement of Hood, Corporation and
Hoodco in the business of the Indian Hill Project.

'Two days after the date of the note, mortgage and agreement with
Indian Hill Irrigation Company, on February 21, 1963, Mr. Shear-
]nhan: applied for an entry which had formerly been applied for by
Charles H. Sargent and relinquished on February 25,.1963, by Mr. 
Sargent. At about the same time Mr. Warren J. Bendixen, also all
entryman, relinquished and Ollie May Shearman filed her. applica-
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tion for. Mr. Bendixen's entry. When interviewed by Mr. Barnes of
the Bureau of. Land Management in July 1964, Mr. Sargent stated
that "his reason for dropping out was that it appeared to him that the
deal with Hoodco Farms gave that firm too much control and that
he would be squeezed out." Hoodco Farms had not yet been orga-
nized, but Mr. Shearman and Hood Corporation were on the? scene.
Mr. Bendixen stated that "he was willing to be a part of the venture
so long as the Reclamation Small Projects loan was in the offing, but
became discouraged when new arrangements were made whereby he
would have to commit himself to leasing and mortgaging for private
development." Mr. Barnes had learned that the Stewarts, the sub-
tenants of Ore-Ida Motors, claimed to have gone in debt on the proj-
ect. When Mr. Shearman was asked about this "he stated that most
of the indebtedness accumu]ated by the Stewarts was actually his
money." (Exhibit 15)

Chaplin v. United States, 193 Fed. 879 (9th Cir. 1912), cert. den.
225 U.S. 705, was an appeal from a conviction of conspiracy to defraud
the United States in connection with the promotion of a desert land
project.

The defendants argued that their conviction was in error because
there was nothing wrong with an entryman making an entry when he
had the intent not to develop the entry himself. The court cited that
portion of the 187 Act which requires that a declaration be filed
under oath stating that the applicant intends to reclaim the land and
that portion of the 1891 Act which requires the entryman, when he
files his declaration, to file a map exhibiting his plan of contemplated
irrigation, and said-

These two provisions clearly mean that the entryman can make no entry
except a bona fide entry with the intention to reclaim the land, that he shall not
only have bona fide such definite intention, but that he shall have in mind a
plan of contemplated irrigation, as well as an adequate source of water * * *
It was clearly not the intention of Congress to offer the desert lands to entry
to persons who were to be dummies for others, or to persons who had no intention
to ocupy the land for the purposes for which it was offered, but whose intention
was to hold it temporarily merely for the purposes of speculation or for the
benefit of some other person. Why does the act of Congress require the entryman
to take the solemn oath that he intends to reclaim the land, unless that intention
is of the very essence of the condition upon which his entry is permitted? * * *
There is substantial basis for requiring good faith in the entryman in the re-
sulting security to the government that its purpose of reclamation shall not be
frustrated by the acquisition of colorable rights. The desert lands are not
offered to settlers for speculation, nor for what money they will bring to the
government, but they are offered to settlement by Congress in the exercise of
authority to provide for the common welfare, and in the discharge of a duty
to develop the agricultural resources of the United States. Will it be asserted
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that an entry of desert -land may lawfully be made without the oath required
by the statute, or that Congress intended that an entryman, in order to secure
his right to make an entry without the intention to reclaim the land, should first
commit perjury by taking a solemn oath that he intended to reclaim it? (193
Fed. at 881-2)

The record does not show that onthe day the entries wVere allowed,
March 13, 1963, the entrymel intended to reclaim their lands. Because
their intent to reclaim "* * * is of the very essence of the condition
upon which [the] entry is permitted ** * and because they have
not met that condition, the evidence must establish this fact before
patents can issue.

Conclusion

Before making recommendations, it is well to dwell briefly upon
your authority to take further administrative action on these cases.

It is settled beyond doubt that until patent issues, the Secretary
of the Interior retains jurisdiction to inquire into an entry, completed
except for issuance of the patent, and to set it aside for defects or
mistakes existing Ion the date the entryian met the final requirements
The many authorities to this eflect, both judicial and administrative,
are collected in Assistant Secretary Ernst's decision in State of vis-
cons in et al., 65 I.D. 265 (1958) setting aside a contrary holding of the
Director of the Bureau of Land Management and remanding for
contest proceedings.

That no appeal has been taken from the Director's decision is im-
material. The Secretary, may act sua sponte. Knight v. U.S. Land
Association, 142 U.S. 161 (1891). 

The facts in Knight are on all fours with those in the cases here in
which patent has not issued. There a determination had been made by
the Commissioner of the General Land Office approving a survey
which defined a grant. No appeal was taken and the right of appeal
was expressly renounced. The Secretary of the Interior nevertheless
"sent for the papers in the. case, and, upon an elaborate examination
of the points involved, reversed the action of the Commissioner * *
ibid, p 171. A new survey was directed, which upon approval resulted
in the issuance of a patent. The validity of this patent came under
judicial attack on the ground that the Department's authority had been
exhausted by the action of the Commissioner from which no appeal
had been taken. Te position was rejected in these words:

It makes no difference whether the appeal is in regular form according to the
established rules of the Department, or whether the Secretary on his own motion,
knowing that injustice is about to be done by some action of the Commissioner
takes up the case and disposes: of it in accordance with law and justice. The
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Secretary is the guardian of the people of the United States over the public lands.
The obligations of his oath of office oblige him to see that the law is carried out,
and that none of the public domain is wasted or is disposed of to a party not
entitled to it. Hle represents the government, which is a party in interest in
every case involving the surveying and disposal of the public lands. (142 U.S.
at 181).

The Court quoted with approval from the Opinion of the Secretary
of the Interior when the matter was before him and the Secretary had
said (5L.D.494):

* * * When proceedings affecting titles to lands are before the Department the
power of supervision may be exercised by the Secretary, whether or not these
proceedings are called to his attention by formal notice or by appeal. It is
sufficient that they are brought to his notice. The rules prescribed are designed
to facilitate the Department in the despatch of business, not to defeat the super-
vision of the Secretary. For example, if, when a patent is about to issue, the
Secretary should discover a fatal defect in the proceedings, or that by reason of
some newly ascertained fact the patent, if issued, would have to be annulled, and
that it would be his duty to ask the Attorney General to institute proceedings for
its annulment, it would hardly be seriously contended that the Secretary might
not interfere and prevent the execution of the patent. He could not be obliged
to sit quietly and allow a proceeding to be consummated, which it would be im-
mediately his duty to ask the Attorney General to take measures to annul. It
would not be a sufficient answer against the exercise of his power that no appeal
had been taken to him and therefore he was without authority in the matter.
(142 U.S. at 178).

It is, however, the rule that where equitable title has passed through
patent remains unissued, a due process permits the disposal to be set
aside only upon proper notice and opportunity for hearing. Orchard
v. Alexander, 157 U.S. 372 (1895) ; Cameron v. United States, 252 U.S.
450 (1920). Equitable title passes if there has been compliance with
the requirements of the law and the entryman has done all that is
required for issuance of a patent under a particular statute. State of
WTisconsin, et al., supra, p. 272. In Orchard, the rule was thus stated:

Of course, this power of reviewing and setting aside the action of the local land
officers is, as was decided in Cornelius v. Kessel, 128 U.S. 456, not arbitrary and
unlimited. It does not prevent judicial inquiry. Johnson v. Towsley, 13 Wall.
72. The party who makes proofs, which are accepted by the local land officers,
and pays his money for the land, has acquired an interest of which he cannot be
arbitrarily dispossessed * * The government holds the legal title in trust for
him, and he may not be dispossessed of his equitable rights without due process of
law. Due process in such case implies notice and a hearing. But this does not
require that the hearing must be in the courts, or forbid an inquiry and determina-
tion in the Land Department. (157 U.S. at 383).

In the cases before me, the final proofs have been offered and ac-
cepted. Final payment has been received, but the final certificate has
not been executed. Whether this fact alone would preclude the neces-
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sity for a hearing need not be determined, for my recommendation is
that if these cases are to be reopened, it be done on notice and hearing.

Likewise, I do not consider whether the entrymen have, by their
stipulations waived a further hearing. The record as stipulated re-
quires testing in the crucible of an adversary proceeding.

Recomnefdation

I recommend that, in the exercise of your supervisory authority, you
direct that:

(1) The Director's Decision be set aside;
(2) The cases in which patent has not issued be remanded to the

Bureau of Land Management for reinstitution of contests; that the
contests be conducted upon due notice before an examiner in accord-
ance with the Regulations; that the contests be initiated by the filing
and service of amended complaints charging prohibited assignment of
entries, holding in excess of 320 acres, failure of the entrymen to
reclaim the lands of their respective entries, lack of. intent on the part
of the entrymen to reclaim the lands of their respective entries, and
such other grounds as may, upon consideration by the Bureau of Land
Management, be appropriate; and

(3) That Ollie May Shearman and the Estate of Charles R. Shear-
man be included as Contestees,

The cases where patent has already issued are beyond your adminis-
trative reach. I recommend that you defer a decision, as to whether
said cases should be referred to the Attorney General to institute
proceedings to cancel patents, until the conclusion of the contest pro-
ceedings I have recommended.

FRANK J. BARRY,
Solicitor.



SCHEDULE "A"

Name Entry No. Acreage Date of Date entry statls:
application allowed

Raymond T. Michener -Idaho 012234 320 1/18/61 3/13/63 -Applicaiion pending.
Wallace Reed - 012235 320 1120/61 3/13/63 Paitented-913/64 No. 1236706.
Marjorie K. Michener - 012241 200 1/20/61 3/13/63 Application pending..
Joseph L. Nielson- " 012242 320 1/23/61 3/13/63 Patented 9/12/64 No. 1236707.
Robert R. Schwarze " 012243 320 .1/23/61 313/63 Patented 913/64 No. 1236708.
Myrtle M. Reed - 012244 280 1/23/61 3/13/63 Patented 9/3/64 No. 1236709.
George L. Crapo - 012299 320 2/ 2/61 3/13/63 Patented 93/64 No. 1236710.
Norma E. Barnes - - - 012342 320 2/ 4/61 3/13/63 Application pending..
Charles E. Barnes - - 012343 320 : 2/ 4/61 3/13/63 Do.
Blaine L. Gan - - - 012349 .320 2/ 6/61 3/13/63- Do.
Ollie Mae Shearman - - " 013911 328. 06 2/21/63 10/28/63 *Do.
Estate of Charles R. Shearinan- " 013912 320 2/21/63 10/29/63 Do..
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21-36680 SUPP. April 6,1965

To: SECRETARY OF THE INTERIOR

SUBJECT: INDIAN HL GROUP, DESERT LAND ENTRIES-AMENDED
RECOMMENDATIONS.

Following the issuance of my opinion "Idaho Desert Land Entries-
Indian Hill Group," M-36680, April 5, 1965, and further discussions
with you and Under Secretary Carver, I agree that my reconunenda-
tions should be modifiedas follows:

I therefore recommend that, in the exercise of your supervisory au-
thority, you direct that:

(1) The Director's Decision be set aside;
(2) The case of Ollie Mae Shearman, I013911, and of the Estate

of Charles R. Shearman, I-013912, be remandedto the Bureau of Land'
Management for institution of contests that the contests be conducted
upon due notice before a hearing examiner in accordance with the
Regulations; that the contests charge prohibited assignment of en-
tries, holding by a person or association of persons in excess of 320
acres, failure of the entrymen to reclaim the lands of their respective
entries, lack of intent on the part of the entrymen to reclaim the lands
of their respectiv6 ifentries, and such other grounds as may, upon con-
sideration by the Bureau of Land Management, be appropriate; that
if a hearing is held, the hearing examiner shall submit a recommended
decision to the Secretary;

(3) That the Director issue an order directed to each of the other
entrymen who have not received patents to file with the Secretary,
within 30 days after service, a response showing cause, if any he has,
why his proof should not be ejected and his entry canceled upon the
grounds stated in paragraph (2); said order to tender an oppo tunity
for hearing by a hearing examiner 'if desired by the entryman; 'and if
hearing is held, the hearing examiner shall submit a recommended de-
cision to the Secretary. The entrymen referred to in this recomnenda-
tion are Raymond T. Michener, I012234; Marjorie K. Michener,
1-012241 Norma E. Barnes, 1-012342; Charles E. Barnes, I-012343;
and Blaine L. Garn, I-012349; and

(4) That we transmit the cases in which patents have issued to
the Department of Justice for institution of actions to cancel the
patents. The cases referred to in' this reconendation are Wallace
Reed, I-012235; Joseph L. Nielson, I-012242' Robert R. Schwarze,
I-012243; MyrtleM. Reed, 1-012244; and George L. Crapo, I-0'12299.

FRANK J. BARRY,

Solor.lv

181
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'p- il 9,1965

To: DIRECTOR, BUREAU OF LAND MANAGEMENT.

SUBJECT: IDAHO DESERT LAND ENTRIES-INDIAN HILL GRotrP.

On August 14, 1964, you issued a Decision entitled Rayrnond T.
Michener et al., Idaho 012234, et aZ., involving certain desert land
entries on lands located in Owyhee County, Idaho, near the Snake
River.

Your Decision, dismissed contests against these entries initiated
-by the Land Office and remanded the entries to the Boise Land
Office for further appropriate administrative action. Follow-
ing the Decision, five of the entries were patented in September 1964.
On seven other pending applications, final proofs appear to have been
accepted but they have not been certified for patent and no patents
have been issued.

Action on the latter applications has been withheld pending a
further review of the matter by the Solicitor.

The Solicitor has submitted the attached memoranda (Opinion
M-36680 and M-36680 Supp.)

I direct that your said Decision be and the same hereby is set aside.
I direct further that contests be instituted against Ollie Mae Shear-

man, I-013911, and the Estate of Charles R. Shearman, I-013912; the
contests should be conducted upon due notice before an examiner in
accordance with Regulations; the contests should charge prohibited
assignment of the entries, holding by aperson or association of persons
in excess of 320 acres, failure of the. entrymen to reclaim the lands of
their respective entries, lack of intent on the part of the entrymen to
reclaim the lands of their respective entries. and such other grounds as
may, upon consideration by the Bureau of Land Management, be ap-
propriate. If a hearing isl held, the hearing examiner shall submit
a recommended decision to the Secretary.

I direct further that you issue an order to the following named
entrymen directing each of them, within 30 days after service, to file
a response with the Secretary showing cause, if any he has, why his
final proof should not be rejected and his entry canceled upon the
grounds referred to in the preceding paragraph. Said order shall
tender an opportunity for hearing before a hearing examiner if desired
by the entrymen. If a hearing is held, the examiner shall submit a
recommended decision to the Secretary. Said order shall further
give notice that upon failure to respond or to request a hearing, the
Secretary shallrender a final decision upon the record. The entrymen
referred; to in this paragraph are: Raymond T. Michener, Idaho
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012234; Marjorie K. Michener, 1-012241; Norma E. Barnes, 1-012342;
Charles E. Barnes, I-012343; Blaine L. Garn, 1-012349.

STEWART L. UDALL,

Secretary of the Interior.

UNITED STATES v. PAUL F. BENNEWITZ ET AL.

A-30222 Decided April 29,19665

Mining Claims: Special Acts-Mining Claims: Surface Uses-Mining Claims:
Power Site Lands

It is proper under the Mining Claims Rights Restoration Act of 1955 to pro-
hibit placer mining operations on mining claims located on a segment of a
river in a State park which has high recreational value for fishing where
such operations have the potential for destroying or severely damaging the
fish habitat and population although the limited operations presently con-
templated by the claimants might not have an appreciable deleterious effect.

APPEAL FROv THE BUREAU OF LAND MANAGEMIENT

The New Mexico State Park Commission and the New Mexico State
Game Commission have appealed to the Secretary of the Interior
from a decision of the Assistant Director of the Bureau of Land Man-
agement, dated December 13, 1963, which affirmed a decision of a
hearing examiner forbidding all mining operations on placer mining
claims Virginia No. 3 and Cindy No. 2 and granting permission for
unrestricted placer mining on the Vitginia Nos. 1 and 2 and on the
Cindy Nos. 1 and 3 placer claims. The appeal is from the portion of
the decision permitting mining on the four claims. The claims were
located by Paul F. Bennewitz and five others. They were located in
a line extending 5 miles along the Rio Grande River, including land
in the river bed and on both sides. All the land is included in power
site reserves and the claims were located pursuant to the Mining Claims
Rights Restoration Act of 1955, 69 Stat. 681,-30 U.S.C. §§ 621-625
(1958), which opens public land in power sites to mining location.

Section 2 of the act provides, however, that the locator of a placer
claim shall conduct no mining operations for 60 days after filing his
notice of location in the land office and that

* * * If the Secretary of the Interior * * * notifies the locator * * s of the
Secretary's intention to hold a public hearing, to determine whether placer
mining operations would; substantially interfere with other uses of the land
included within the placer claim, mining operations on that claim shall be
further suspended until the Secretary has held the hearing and has issued an
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appropriate order. The order issued by the Secretary of the Interior shall
provide for one of the following: (1) a complete prohibition .of placer mining;
(2) a permission to: engage in placer mining upon the condition that the locator
shall,. following placer operations, restore the surface of the claim to the condi-
tion in which it was immediately prior to those operations.; or (3) a general
permission to engage in placer mining. 69 Stat. 682.

Following the filing of the location notices for the six claims in
question, notice of a public hearing was issued. At that time the six
46cators filed notices that they had quitclaimed their interests in the
claims to Southwest Underwater Recovery and Salvage, Inc.

In response to the notice of hearing the New Mexico State Park
Commission and the New Mexico State Game Commission filed pro-
tests against the allowance of placer mining operations on the six
claims. The Park Commission stated that the claims were located in
the Rio Grande State Park, that the Virginia No. 3 and the Cindy
No. 2 occupied land in proposed recreational sites B-11 and B-3,
respectively, and that mining operations on the other claims would
also substantially interfere with park uses of the land on the claims.
The Game Commission stated that the mining operations would sub-
stantially damage or destroy the 'fishing in the river which is nationally
known and very popular with fishermen. 

At the hearing Robert L. Johnson, one of the original claimants
and secretary' of Southwest Underwater Recovery and Salvage, Inc.,
testified that the company planned to mine placer gold from the
river bed. The mining would be done by using small portable dredges
which would suck material from the river bottom, precipitate the gold
in a box, and discharge the remaining material back on the river bot-
tom. (Tr. 9-30.)

The examiner concluded that placer mining on the Cindy Nos. I and
3 and the Virginia Nos. and 2 "with the type of machine the claimants
state they would use" woild ot substantially interfere with other
uses of the land within the claims, and, therefore, that general per-
mission to engage in placer mining should be granted. He found
that mining operations on the Virginia No. 3 and Cindy No. 2 would
interfere with the recreational use of sites B-3 and B-11 and should
be prohibited.

The State Park Commission and State Game Commission appealed
from the decision as to the four claims on which mining was not pro-
hibited. Southwest did not appeal. The Assistant Director, Bu-

'Protests were also filed by the United States Foresr Service, Plains Electric Generation
and Transmission Cooperative, Inc., and New Mexi6.Wildlife and Conservation Associa-
tion, Inc. However, for one reason or another, they are no longer involved in the case.
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teau of Land Management, found that evidence was lacking that
placer mining operations would substantially interfere with other uses
of the land in the four claims and affirmed the examiner.

The six claims are located along the Rio Grande in the following
order. descending down the river: Virginia Nos. 3,! 2, and 1 and Cindy
Nos, 3, 2, and 1 (Forest Service Exh. 1). Since State park site B-11
conflicts with Virginia No. 3 and site B-3 with Cindy No. .2, three
of the four remaining claims lie between the two sites, and the Cindy
No. 1 lies just south of site B-3. It appears that the Rio Grande
flows through a 50-mile gorge, including the area where the claims are
located (Tr. 58). Access to the bottom of the gorge is limited (Tr. 38)
but exists at sites B-3 and B-11 where the Park Commission plans
shelters, picnic tables, and sanitary facilities above high-water level
(Tr. 42-43). There is little evidence as to access to the river through
the other four claimis or as to any development planned for those
claims by the Park Commission. There was only general testimony
by witnesses for thel Park Commission that mining operations would
be incompatible With usage of the area for park purposes (Tr. 52, 56).

The. testimony was much more detailed with respect to the effect of
mining operations upon fishing. The Rio Grande is a very fine trout
fishing stream; it is the State's best nationally known trout water
(Tr. 63, 76, 94). The river is regularly stocked by the State (Tr. 63)
with thousands of pounds of fish (Tr. 75-76). Fry is planted in the
river at the Cindy No. 2 and Virginia No. 3 since there is access to the
stream at those locations (Tr. 73). Most of the fry planted is brown
trout although some rainbow fry has been planted (Tr. 75).

Roy E. Barker, Chief of Field Management for the State
Department of Gamegand Fish, testified that direct and indirect effects
of placer mining would destroy the trout habitat and population in
the stream section mined and that such mining would destroy or
severely damage the habitat and trout for many miles below the min-
ing site through causing siltation (Tr. 76). More specifically he
testified that the sucking of material would destroy the river bottom
and, where there were spawning beds, probably destroy the eggs; that
the silt stirred: up would cut the sunlight to aquatic plants to the
point that they would not produce, affecting the food for the fish;
and that the silt would settle on other spawning beds, suffocating the
eggs (Tr.7). X;

-Douglas B. Jester, fishery biologist for the State Department of
Game and Fish, testified that he had been on the Virginia No. 3 and
on the river at a number of points below.l He went there to run tests
on the factors known to be of major importance to fisheries and found



186 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 I.D,

further evidence of what was already known, that the river there is
excellent for brown trout from the standpoint of food and physical
factors and that it is a natural spawning area (Tr. 87). He testified
that the normal spawning period would include the greater part of
October and November (Tr. 93).

Jester ran tests indicating that placer mining operations would
stir silt from the river bottom (Tr. 90) and he testified that siltation
could substantially interfere with the fish through covering sources of
food, suffocating eggs of the brown trout. and newly hatched fish,
destroying cover where the fish rest and feed, and upsetting the heat
budget of the stream by causing higher average water temperature,
which gives trash fish an opportunity to become the dominant species
(Tr. 91-93). He said that picking up the bottom and processing it
would destroy microscopic plants and animals which are the basis of
food for the fish (Tr. 92). He stated that a large operation could
destroy the entire fish habitat in the claim area and destroy or damage
it for some distance downstream, there being instances where severe
damage has carried downstream for six or seven miles (Tr. 93-94).

In describing the proposed mining operations, Johnson stated that
dredges came in all sizes, usually determined by the opening of the
nozzle which ranges from two to eight inches (Tr. 11-12). He stated
that the material sucked up would be redeposited about 10 feet from
where it was picked up (Tr. 16). He said that the small dredge that
Southwest intended to use would probably move three cubic yards of
material per hour but that an 8-inch dredge could move 91 yards per
hour (Tr. 20). He stated that it was possible Southwest would be
working several dredges at the same time but not in the same place
(Tr. 21). His company would not use the large dredges but would
buy three 3-inch dredges in preference to one 8-inch one (Tr. 22).
Because the Rio Grande is murky and muddy after spring runoffs,
late summer and early winter would be the only periods when opera-
tions could be conducted(Tr. 24). Johnson said that areas could be
reworked year after year and it was contemplated that this would be
done (Tr. 25).

Johnson asserted that the operation of five dredges for five months
would not begin to stir up as much silt as one runoff (Tr. 112). He
said that Southwest had never considered any plan of operation other
than to use small dredges but conceded that it was possible, although
not likely, for others to acquire control of the company and to change
the policy (Tr. 115-116). He did not forsee ever having more than
three dredges in operation but again admitted that the company's
policy could change (Tr. 119).i 
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A witness for the Game CDommission conceded that one small dredge
operation might not cause substantial damage to the fish but felt that-
if the operation proved profitable many machines would be put in use
(Tr. 64,66).

The New Mexico Wildlife and Conservation Association, Inc.,
stating that it represents the interests of 100,000 State hunting and
fishing licensees and. tens of thousands of nonresident fishermen, filed
a statement that those interests would be seriously impaired by any
placer mining operations in the Rio Grande Canyon. It said that
the Rio Grande from Velarde to the Colorado State line, a distance of
70 miles (which includes the 5-mile stretch involved here), constitutes
New Mexico's largest and best trout fishing water. Its value is en-
hanced by the fact that it flows through a highly scenic gorge. Thou-
sands of tourists and residents are attracted for fishing and recreation.
Placer mining operations would greatly impair the esthetic and scenic
value of the portion of the river involved and destroy the trout habitat.
The Association recommended that all placer mining on the claims be
prohibited. (Tr. 99-105.)

This review of the evidence shows that there was little evidence sub-
mitted on behalf of the State Park Commission that the mining opera-
tions contemplated by Southwest' would substantially interfere with
the park values of the four claims in question. There was specific
evidence that the proposed mining operations would damage the river
bed in the four claims as a habitat and propagation area. for brown
trout. The severity of the damage would vary with the magnitude
of the operations; the use of nunerous or large dredges could destroy
or substantially damage the river bed in the claims as a habitat or
spawning area for the brown trout.

This would suggest that carefully controlled placer mining opera-
;tions restricted to the use of a small dredge or two would not substan-
tially interfere with the uses of the claims for recreational, scenic,
and sportfishing purposes. The Mining Claims Rights Restoration
Act does not, however, permit such a solution. It paints only in broad
strokes. It permits the Secretary only to (1) prohibit all placer min-
ing, (2) permit all placer mining, or (3) permit mining on the condi-
tion that the miner restore the surface to its previous condition after
completing mining operations. The last course is obviously inapposite
here since the very movement of the material on the river bottom
would cause the damage testified to and restoration of the bottom
surface, even if physically possible, would not repair the damage.
Furthermore, Southwest plans to rework the bottom year after year,
performing its operations during the same period that the brown trout
is spawning. The only alternatives left then are complete prohibition
or unrestricted permission to mine.
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The statute gives but one criterion for determining which alternative
should be adopted, namely, "whether placer mining operatidus would
substantially interfere with ther uses of the land included within
the placer claim."' Again the statutory language is not specific. It
fdoes not say whether it contemplates only the particular type of
operation planned by -the claimant or whe her it encompasses all pos-
sible types of operations.' The examiner and the Assistant Director
tookthe firstview.

AWe do not believe this is a, sound interpretation of the statute. The
statute permits the Secretary to act only once. le camot issue an
order now allowing unrestricted mining on the basis of. a one or two
dredge operation andithen, if additional dredges are added or larger
oles are substituted or a totally different type of operation is adopted,
issue an order prohibiting mining. He'can act only once, either to
permit or prohibit. Because his course of action is so limited, to avoid
defeating the purpose of the act, he should be'able to base his decision
not only on what' the claimant proposes to do but also on what the
claimant or his successor may be able to do in the way of placer mining.

Adopting this view of the statute, it is clear that the record contains
substantial evidence that if Southwest's dredge operations were ex-
panded to any extent substantial damage to the fishery resources on
the four claims would result. Ahy placer operation which would
require moving of the gravel and other material on the river bottom
would have a deleterious effect, depending on the extent of the process-
ing. Southwest does not refute this but rests its case wholly on the
proposition that its use of one to three small dredges would not cause
any appreciable damage. Ho-wever, it concedes that there is a possi-
bility that the plan of operations could change. If it does, the fishery
resources of the 5-mile stretch of the Rio Grande included i the six
claims could be severely damaged, if not destroyed. Damage would
probably also be inflicted on the stretch of the river below the claims.

In the face of this; potential danger to the recreational uses of a
substantial portion of the Rio Grande river the only order that may
properly be issued is to prohibit placer mining operations on all the
six claims. The only other alternative, to permit unrestricted mining,
could prove to be a disaster to a valuable natural resource.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of- the Interior (210 DM '2.2A (4) (a); 24 F.R. 1348),
the Assistant Direc or's decision is reversed and the case is remanded
for isuance of an order prohibiting placer in'ning operations on the
six claims in question.

EDWARD WEINBERG

Deputy Soicitor.
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RUBY COMPANY

A-30278 Decided.April 29, 198,5

Phosphate Leases and Permits: Permits-Phosphate Leases and Permits:
Rental

An application for a phosphate prospecting permit is properly rejected when
the application is not accompanied by payment of the first year's rental
as required by regulation.

APPEAL FROM TE BUREAU OF LAND XIANAGEMENT

Ruby Company has appealed to the Secretary of the Interior from
a decision dated February 20, 1964, whereby the Division of Appeals,
Bureau of Land Management, affirmed a decision of the Idaho land
office rejecting its phosphate prospecting permit applications, Idaho
014872 and 014873, filed pursuant to section 9(b) of the Mineral
Leasing Act, as added by the act of March 18, 1960, 74 Stat. 7, 30 U.S.C.
. 211 (b) (Supp. V, 1964), because the applications were not accom-
panied by payment of the first year's rental as required by depart-
mental regulation at the time the applications were filed. 43 CFR
196.5 (a), now 43 CFR 3161.3-L1(a).

The appellant's applications were filed in the land office on November
12, 1963. On December 4, 1963, a protest was filed against the issuance
of any permits in response to the applications because of the applicant's
failure to submit the rental payments. T he applications were rejected
by the land office by a decision of the same date.

In its appeal to the Director of the Bureau of Land Management
the appellant contended that the requirement of submission of the
first year's rental with the applications should not be mandatory in
view of thelegislative history of the act of March 18, 1960, supra, that
the failure of the land office to promptly advise the appellant of the
defects in its applications was dilatory, arbitrary, capricious and con-
trary to established practice; and that since there was no requirement
for the payment of rental in the case of prospecting permits for coal
or -for sulfur, the rejection of the appellant's application appeared to
be erroneous, inequitable and unwarranted.

The Division of Appeals, after discussing the legislative history of
the act of March 18, 1960, spra,: held that'hotwithstanding any intent
disclosed by the legislative history, the act: clearly granted, the Secre-
tary discretion to determine: the conditions upon which permits are to
be granted. It, further held that, in the circumstances, special notice
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of the fatal defect in the applications was not required by law or by
regulation to be given.

In its appeal to the Secretary, Ruby Company has repeated essen-
tially the same contentions as thosenade to the Director.

The act of March 18,. 1960, for the first time, authorized the Secre-
tary of the Interior to issue phosphate prospecting permits under the
Mineral Leasing Act. Although the act does not require the payment
of rent for such permits,.it does not prohibit the charging of rent.

While the report of the Senate Committee on Interior and Insular
Affairs (S. Rep. No. 879, 86th Cong., 1st Sess. (1959) ) stated, as the
appellant has pointed out, that the bill (S. 2061) which, upon enact-
ment, became the statute, requires no payment of rental during the
life of the permit, the Committee also stated:

* Although the Department of the Interior recommended that adoption
of the permit system to phosphate should include a rental payment provision of
not less than 25 cents per acre during the term of the permit, the committee is
of the opinion that since there is now no such condition governing permits for
coal, sodium, sulfur, and potash, it would be inequitable to apply rents solely to
phosphate.

While the report, by itself, might possibly be construed to mean that
the committee did not intend to permit the Secretary to charge any
rental on phosphate permits, a more reasonable interpretation is that
the committee did not wish to establish a statutorily required rental for
phosphate permits when there was no statutorily required rental on
coal, sodium, sulfur, and potash permits. That the latter is the proper
interpretation seems evident from a statement by the House Committee
on Interior and Insular Affairs in its report on H.R. 7987, a companion
bill to S. 2061. It stated.

The committee adopted the amendment to HR. 7987 recommended by the De-
partment of the Interior except that it omitted the provision regarding a rental
charge at a minimum of 25 cents per acre per year. * * *

The omission of the rental provision was occasioned by two considerations:
First, the committee is of the opinion that since there is now no such requirement
in the law governing permits for coal, sodium, sulfur, and potash, it would be
inconsistent and might be inequitable to impose such a requirement for phosphate
permits. This is a matter that more properly may be examined by the Congress
when the matter of rental payments for various-types of permits is under direct
consideration. Second, it was. represented to the committee by witnesses for
the Department that the Secretary is authorized to establish a reasonable rental
charge for phosphate permits, should he desire to do so, even though it is not
specifically provided for by law. Mention was made of the fact that an annual
rental of 25 cents per acre was established for potassium permits by a regulation
of the Department issued on September 30, 1959 (43 C..R. 194.8(b)) .
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Clearly the committee recognized that the Department claimed the
right, to charge rental on prospecting permits. Nothing to indicate a
disapproval of this assertion was said by the committee. It is wholly
unrealistic that if either committee had believed that rentals should
not be charged it would not have added to the statute a prohibition
against the charging of rentals.

Accordingly, Assistant Secretary of the Interior Roger Ernst, in
expressing no objection to the approval of the enrolled bill S. 2061,
stated to the Director of the Bureau of the Budget on March 14, 1960:

* * * We recommended that there be a minimum annual rental of 250 per
acre, but the enrolled bill contains no rental provision. However, we interpret
the bill, since it contains no prohibition on rentals, as-authorizing the Secretary
to charge rentals if he deems it desirable. Under similar circumstances rentals
are now charged for potassium permits. 43 C.F.R. 194.8(b). Accordingly, we
interpose no objection to the enrolled bill because of the omission of this one
provision recommended by us.

In accordance with the departmental construction of the act, that
nothing therein prevented the Secretary, if he deemed it desirable, to
charge rentals for phosphate prospecting permits, the Secretary, ol
June 5, 1961, 26 F.R. 5262, issued regulations requiring such rentals.1

t Those regulations require not only that such rentals must be paid
but that full payment of the first year's rental nut accompany an
application for such a permit.

The regulations had been in effect some two and one-half years when
the appellant in this case filed its applications. The appellant states
that its applications complied with the requirements of 43 CFR 196.5
in every regard, with the single exception that the first year's rental
did not accompany the applications. Yet it seems to feel that its
omission in this respect must be disregarded. Its contention that the
requirement should not be enforced because of the legislative history
of the act is somewhat hard to follow. Appellant apparently does not
contend that the Secretary may not charge rental since it attacks the
land office for not calling its omission to its attention at an earlier date.
At the same time it seems to feel thatbecause it overlooked the require-
ment of the regulation that the first year's rental must accompany an
application its failure in this respect must be excused on the basis of
the legislative history of the act. However, nothing in that legislative
history deals with the requirement iade by the Secretary that the
first year's rental must accompany an application for a permit.

Rentals are now imposed on prospecting permits for coal (43 CFR 3133.3), for po-
tassium (43 CFR 3142.1(b)), and for sodium (43 CPR 3152.1(h)).
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Having determined that rental is to be charged for phosphate pros-
pecting permits, the Secretary determined that the first year's rental
must accompany .an application. This is a requirement which the
Secretary had full authority to impose.

Failure to submit the rental caused the applications to be defective
and while the applicant could have at any time submitted the rental
and thus cured the defect, the applications, for purposes of priority,
would have been entitled to consideration, only from the date on which
the rental was paid. See Celia R. Kamnernan et al., 66 I.D. 255
(1959); Genia Ben Ezra et al., 67 I.D. 400 (1960); James E. Menor,
A-29006 (November 15, 1961); Ernest 0. Tllis, A-29678 (December
27,1962).

Nor was the land office under any obligation to examine the applica-
tions when filed for possible defects. The responsibility for filing an
application free from defects rests on the applicant and he alone must
bear the consequences of his failure in this respect.

The appellant implies that if prospecting permits are not issued in
response to its applications the lands applied for will be held for specu-
lative rather than exploratory purposes. The appellant's self-serving
statements are not supported by any showing of fact and, even if true,
would afford no basis for disregarding the clear and unmistakable
requirement of the regulation. In any event, the mere filing of an
application for a prospecting permit does not vest in the applicant any
rights in the land. It is a request that a license be granted and nothing
more. Cf. Roy TV. Swenson et al., 67 I.D. 448 (1960). The fact that
in this case the one who protested Ruby's applications may have
achieved priority of consideration for her own applications does not
establish her right to prospecting permits. Only if her applications
are proper in all respects, the land applied for is properly subject to
prospecting, and a determination is made that prospecting permits
should be issued, will her applications be allowable.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 D- 2.2A(4) (a); 24 F.R. 1348), the
decision appealed from is affirmed.

: ERNEST F. b,

Assistant Solieitor.
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APPEAL OF VINSON CONSTRICTION COMPANY.

IBCA-364 Decided May 6, 1965

Contracts: Construction and Operation: Changed Conditions
Under the standard form of Changed Conditions Clause, a theory that the

contractor was bound to assume the Worst possible conditions consistent
with the information disclosed by the contract, is not compatible with the

',basic purposes of the clause.

Contracts: Construction and Operation: Changed Conditions
Where the subsurface conditions disclosed by the contract and by drill logs

indicated the presence of water tables and of water in sandy materials at
levels above the grades where the excavation work was to be performed,
but did not contain any direct indication of hydrostatic pressure, the encoun-
tering of large quantities of water under hydrostatic pressure as exhibited
by water flowing upward through the subgrade of the excavation and having
a velocity sufficient to develop unstable conditions of quicksand and sand
boils, is a changed condition of the second category, within the meaning of
the standard form of Changed Conditions clause.

Contracts: Construction and Operation: Changed Conditions
Where the contract did not present any direct indications of subsurface con-

ditions as to a specific work site because of the absence of logs of borings
with respect to such specific location, and there were no other direct indica-
tions of hydrostatic pressure. revealed by the logs of borings with respect
to nearby similar locations in the vicinity, and where there was no evidence
of the presence of hydrostatic pressure at any other place in the general area
of the project, the encountering at such work site of conditions of hydrostatic
pressure generating a flow of water from below the subgrade of the excava-
tion and having sufficient velocity to develop unstable conditions of quicksand
and sand boils, is a changed condition of the second category within the
meaning of the standard form of Changed Conditions clause.

BOARD OF CONTRACT APPEALS;

The contractor-appellant has presented a claim based on alleged
changed conditions, in the amount of $lT,648.66. In his Findings
of Fact and Decision dated Decefiber 3; 1962, the contracting officer
denied the claim on the ground that no changed conditions were en-
countered. The contractor filed a timely appeal. 

The contract was executed June 23, 1960, and included Standard
Form 23A (March 1953). For a total estimated price of $3,826,244.90
(derived in the main from estimated quantities and unit bid prices)
the contractor agreed to construct pipelines, earthwork and structures
for Foss aqueduct and Clinton, Bessie and Cordell laterals as part
of the Washita Basin Project in Oklahoma. The contract work was
completed within the time required. The claim of changed conditions
concerns excavation for and laying of the main pipeline, or principal
conduit of the aqueduct at certain river crossings. The plan of the
pipeline required that it be laid in trenches across several stream beds,

776-509-65-1 . * 72 I.D. No. 5
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including six crossings of the Washita River in the course of a few
miles, due to the meanderings of the river.

A hearing of the appeal was conducted by the Board on June 29
and 30,1964, at Denver, Colorado. It was stipulated by coLnsel at the
hearing that the issues in this appeal would be limited to the question
of liability. In the event that the Board should find that the appellant
is entitled to recover any portion of its claim, the Board would remand
the case to the contracting officer for the making of an equitable
adjustment. If the appellant and the Government should not agree
on such adjustment, appellant would have the right of further appeal
from the contracting officer's decision concerning the dispute over the
equitable adjustment.

The essence of appellant's claim of changed conditions, is that in
excavating trenches in the river beds at Crossings No. 1 and 3, quick-
sand and sand boils were found in the bottom grades; that these
conditions increased the amount of work, with a corresponding increase
in costs; that such conditions were not disclosed by the contract or by
the Government drill logs; and that such conditions could not rea-
sonably be anticipated or expected as a result of a careful examination
of such drill logs or of the site of the work.

The Government counters appellant's charges by asserting that the
drill logs for Crossings No. 1 and 3 showed wet or very wet sand
at the levels of the bottom grades of the trenches, and that such data
was indicative of the possibility of quicksand. Further, the Govern-
ment alleges that the bottom grades of the trenches were about 15 feet
below the water table, as shown on the drill logs; that this situation,
being known to appellant, was a foreseeable cause of the quicksand.
and sand boils. It is also contended by the Government that the ap-
pellant's construction procedures and dewatering methods were re-
sponsible for the increased costs.

The Washita River, except when in flood, is quite shallow, being
only about 12 to 18 inches in depth at the places where it was crossed
by the aqueduct. Nevertheless, some diversion of the water was
required in order to excavate the trenches in the river bed. This was
accomplished by the construction of earth dikes upstream and down-
stream from the work area, with one and sometimes two corrugated
metal pipes of 36-inch diameter, which carried the river water from
the upstream dike above and beyond the work area to a point below
the downstream dike, where the water was discharged. Although
several floods occurred during the work of crossing the river, no claim
is made on account of such events.

Cro&3ing No. 6

The crossings have been numbered 1 through 6 for convenient refer-
ence, but the direction of the work was from Crossing No. 6 to Cross-
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ing No. 1. Crossing No. 6 was at Clinton Lateral, station 527 plus 20,
where work began February 15, 1961. No serious difficulties were
encountered at this crossing. Some dewatering of the excavation was
necessary but this operation was successfully carried out, principally:
by means of sump pumps in the bottom of the trench, and to a much
lesser extent, by a system of well points. The materials found in
excavation of the trench were similar to those represented in the drill
logs, sand, silt, and clay. The water table was high, and it was neces-
sary to protect the slopes of the excavation with sand bags and crushed
stone, to reduce sloughing caused by water seeping through the sides)
of the trench.

In the lower portions of the excavation, near the center of the river,
the bottom grade was in clay material, which afforded a suitable fo1m-
dation for the pipe. The contract specifications for this crossing
required the use of 30-inch steel pipe coated inside and out with- con-
crete, with further encasement in reinforced concrete at the time
of laying the pipe in the trench. Concrete for encasement of the
under-side of the pipe was placed in the subgrade. As the pipe-en-
casement proceeded up the river banks, the bottom of the trench was in
wet sand. This condition required that crushed stone be placed for a
foundation before concrete for encasement of the pipe was poured.

Crossing No. 5

The methods used in excavating for and laying the pipe at Crossing
No. 5 were similar to those just described as to Crossing No. 6, and
the same type of pipe was used. Hard clay or shale was found in the
bottom of the trench, requiring blasting to provide a sufficient depth
for the concrete encasement foundation. Near the river banks there
was some sloughing, as in Crossing No. 6, and the excavation was
sloped back in order to minimize the effect of the sloughing.

Crossing No.4

After Crossing No. 5 had been completed, appellant determined that
the well points did not remove water at a sufficiently rapid rate to
justify the expenses of renting and constructing the well point system
in the work area. Subsurface water would continue to seep through
the line formed by the series of well points and into the sides of the
excavation. Sump pumps were much more efficient in the circum-
stances, being credited with removal of about 75 percent of the water
at Crossing No. 6, compared with about 25 percent for the well point
system at that crossing, according to the testimony of Mr. Evan J.
Wisley, the Acting General Superintendent for appellant on1 this proj -
ect. In any event, well points were not used on Crossing No. 4, and
no serious difficulties ensued with respect to dewatering. Sand was
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found in the upper portions of the excavations and hard materials in
the subgrade,' as indicated by one of the drill logs for Crossing No. 4.
Blasting of: the hard material was necessary to provide space for the
subgrade foundation of crushed rock.; In this case (and at Crossings
No, 3, 2 and 1) the contract specified 42-inch reinforced concrete
pipe with a crushed rock foundation.

Crossinq No. 3

Conditions were notably different at Crossing No. 3. Rain and
high water flooded the work area during construction of the protective
dikes and cofferdams. This apparently caused little delay, however.
After completion of the dikes and diversion pipe, excavation of the
trench for the reinforced concrete pipe proceeded (beginning near
the center of the river bed and progressing toward the south bank)
until the depth was reached at which the pipe was required to be in-
stalled.; At that level, quicksand (water and sand in a very fluid
state) was encouLntered. Also sand boils (consisting of water and
sand umder pressure) bubbled up from below, gushing through the
crushed rock foundation which had been placed in ai effort to stabilize.
the loose and fluid mass of sand and ater below. These sand boils
were up to 3 feet in heiglit continuing for about 20 minutes at a time.
Each boil resembled a "real small sized Yellowstone Park Geyser, on:
a small order," according to the testimony of Mr. Ronald Harper,
Project Engineer for appellant. Sand from these boils accumulated
in mounds about 2 to 4 feet high on top of the crushed rock foundation.

Another serious matter was the apparent great depth of the unstable
mixture of water and sand. During this period, there was consider-
able settling of the wooden piles supporting the 36-inch Imetal diver-
sion pipe, which leaked into the trench as a result. fr. Robert C.

o3ostwick, appellant's superintendent for river crossings, testified that
he "secured a thir-ty-foot pole and put a two-inch pipe on it and jetted
that down to try to find something solid to hold it. The piling under-
-neath the tin whistle [metal diversion pipe] kept sinking as work
progressed. This pole I jetted down, I never did hit anything solid."

In connection with the sinking of the woodenpiling supporting the
metal diversion pipe, Mr. Wisley observed that in the space between
the excavation and the upstream dike, the ground level had sunk 'at;

least I foot over an area about 60 or 70 feet in diameter. Crushed
stone was dumped into the bottom of the trench in large quantities,
greatly exceeding the contract requirements for supporting the con-
crete pipe. The crushed stone soon sank out of sight, as the concrete 
pipe was being laid, or after it had been laid, in some instances. Sump
pumps were used, including a larger type of 4-inch capacity which
would pump sand, mud and debris to an extent not possible with ordi-
nary pumps. French drains were used, and well points were also tried,
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although unsuccessfully, for the sand saturating the undergroun/d wa-
ter clogged the well points. A form of cribbing was used to prevent
wet soil from invading the excavation, consisting of 2-inch pipes in two
rows, driven into the foundation, with timbers placed outside each row
of pipes.

Mr. Wisley ordered a carload of used steel sheet piling from Okla-
homa City, the nearest source obtaining all of the sheet piling avail-
able in that locality. The Piling was driven in two parallel rows,

*one on each side of the pipe, each row being about 5 feet from the
* center line of the pipe. The piling was of the interlocking type but
was, of course, not water tight. It was of varying lengths (18' to 27')
and was driven to a depth of about 6 to 8 feet below the subgrade for
the concrete pipe. The double line of piling extended about two-
thirds of the way across the river bed toward the south bank. The
combination of measures used finally contributed sufficient stability
to the underlying ground to permit the establishment of a firm crushed
stone base and the laying of the concrete pipe, without apparent danger
of excessive movement.

The trench was then backfilled and all of the sheet piling was pulled
out except for a few sections near the center of the river bed. A flood
then interrupted further work for a few days. When the flood had
subsided, appellant usd the piling which had been pulled from the
north side to drive similar protective lines of piling from the center of
the river bed to the south bank. Upon recormnencing excavation, it
was discovered that the pipe already laid was out of tolerance. Ap-
pellant there iponh'shut downthe work. Because of the difficulties
encountered in construting the south portion of Crossing No. 3, ap-
pellant requested advice and suggestions bf the Government officials in
charge of. the project, concerning corrective mneasures or changes re-

* quired with respect to the remaining dewaterin4 problems related to
completion of Crossing No. 3. While awaiting such suggestion and
advice, appellant's forces moved to Crossing No. 2.

Crossing No. 

Except for several floods and accompanying delays that occurred
during construction of Crossing No. 2, the progress of the work was
comparatively uneventful. The absence of any major difficulties was
due to the presence of clay (as indicated'by the drill logs) in the lower
portions of% the excavation, rather than quicksand and water under
pressure as had been the case at Crossing No. 3. Appellant used sump
pumps and drove sheet piling in Crossing No. 2, the latter measure
being a precaution taken because of its experience at Crossing No. 3.
No well points were used in this crossing. The sheet piling was re-
moved after the crossing was completed. The pipe was found to be
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undisturbed following one or more floods which occurred after com-
pletion of backfill.

C'rossingNo. 

The Government had been unable, in advance of bidding, to secure
permission from the owner of the land at Crossing No. 1 for entry
upon the premises to perform drilling tests. Hence, there were no
drill logs available to any of the bidders with respect to this crossing.
After the contract had been awarded and before commencing work,
appellant engaged a local iwell digger to drill test holes at all of the
river crossing sites, including Crossing No. 1, for the stated purpose
of ascertaining whether excessive quantities of rock were present in
the areas concerned. The reports of these tests were of no value in
his review of this matter, according to appellant's expert witness,
ADr. William A. Clevenger. The results of the tests were not offered
in evidence by the appellant and are not a part of the record, but in
any event, information obtained after award is not relevant to the
issue of whether appellant should have, prior to bidding, anticipated
the conditions complained of in this appeal. Upon excavation of the
pipe trench, after going through a stratum of clay, quicksand and
ivater under pressure, with sand boils, were found in the bottom grade,
conditions very similar to those discovered at Crossing No. 3.

Again, as in Crossing No. 3, appellant used several sump pumps,
sheet piling and large quantities of crushed stone. Well points were
not used. The specifications and drawings require that over-excava-
tion be performed as directed where the soil material in the bottom of
the trench is unsuitable. At this crossing, in the low elevations near
the center of the river, the depth of the crushed stone varied from 3
to 5 feet, although the over-excavation did not reach that depth. On
one occasion several truckloads of crushed stone were dumped into
the quicksand in the bottom of the trench, in a large heap, in order to
provide a more stable foundation for the pipe.

The work of constructing Crossing No. 1 was discontinued for about
2 weeks because of cold weather. At another time, when about one-
third of the pipe had been laid from the center of the river toward the.
west bank, and had been partially backfilled, about 20 feet of the
westerly end of the pipeline, and the sheet piling adjoining it, shifted
about 2 feet downstream. This lateral movement required reexcava-
tion, jacking the pipe over and relaying several sections.

The piling had been driven to a point about 5 or 6 feet below the
bottom grade of the pipe. The shifting movement also required
removal and redriving of the sheet piling, after an extra protective line
of piling had been driven outside the original row of piling and had
been braced with walers. This extra sheet piling was removed after
the pipe was realigned. On another occasion there were vertical move-
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ments of the pipe, up and down, before backfilling, requiring resettling
of the first few sections of pipe to be laid.

Eventually, the construction of the pipeline at Crossing No. 1 was
completed. Because of the unstable conditions at Crossing No. 1, the
sheet piling was not pulled out, but was left where it had been driven
to assure that no further damaging movements of the pipe would
occur.

Return to Crossing No. 3

Following the completion of Crossing No. 1, the appellant's forces
constructed the pipeline at a creek crossing and then moved back to
Crossing No. 3. New and longer piling was obtained and driven for
the northerly portion, with more satisfactory results than with the
somewhat shorter piling used previously in the southerly side of Cross-
ing No. 3 and at Crossing No. 1. The piling was also extended further
up the bank than had been the case on the south side. Excavation was
begun near the north bank and was extended downward to the center
of the river in order to avoid disturbing the end of the previously laid
pipe in the middle of the river. Two templates or guides were used
in driving the longer sheet piling instead of one template in previous
piling, for more accurate alignment of the longer sheet piling. No
well points were used. Large quantities of rock were used to stabilize
the foundation and sump pumps were necessary to remove water in
the bottom of the trench. However, less difficulty was experienced
in the construction of the northerly half of Crossing No. 3 than had
been the case in the southerly portion or at Crossing No. 1.

Testimony of Exspert Witness for Appellant

Mr. William A. Clevenger, a consulting engineer, whose firm spe-
cializes in soil mechanics, testified on behalf of the appellant. His
qualifications as an expert were conceded by the Government. The
drill logs forming a part of the contract did not, in his opinion, reveal
the existence of a quicksand condition. Further, it was Mr. Cleven-
ger's opinion that the drill logs should have shown factual data or, at
least, word descriptions concerning the firmness of the material, as
well as cementation and hardness. The in-place strength of the ma-
terial tested by drilling was indicated only with respect to Crossings
No. 4 and 5, where drill logs decribed certain material as "too tough
to power auger." In other areas of the work under the same contract'
Mr. Clevenger noted that a standard pe netration resistance test was
used. This test is made by driving a standard-size cylinder into the
ground by means of a hammer of a certain weight, and recording the
number of hammer blows required to drive the cylinder a depth of 1
foot. I Mr. Clevenger's opinion such a test would have been very

'Eig., for surge tank footings, Drawing No. 54-D-162.
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informative as to the subsurface conditions at the crossings. Cores of
borings are. not obtainable with the use of augers.

Quicksand is a condition which occurs when water-flowing upward
through loose sand causes the sand to go into suspension as the water is
forced out of the soil. The evidence introduced at the hearing: indi-
cated that such a condition existed in this case, where the loose material
flowed into the excavation and the bottom slopes of the excavation
moved into the trench. Under such circumstances there is very poor
stability for a foundation; crushed rock merely sinks into the quick-
sand. Under such an unstable condition, the pipe would tend to settle,
especially with the added loads imposed by the placement of backfill
over the pipe. This could cause opening of the pipe joints and failure
of the pipe.

Information obtained from pentration resistance tests should have
revealed, as to Crossing No. 3, the low strength and instability of the
foundation. These tests were not made at the crossings. Mr. Cleven-
ger viewed them as essential and advised that information from such
tests would have affected the design of the pipe line in the areas where
there was hydrostatic pressure.

On cross-examination, Mr. Clevenger acknowledged that the aque-
duct was being constructed in an alluvial river basin, with random
layers or lenses of clays, silt, and sand occurring throughout the area.
He conceded that where the logs show that the work to be performed
is below the existing water table, the contractor should be concerned
about the probable degree of stability of material in the bottom of the
excavations and side slopes, and whether the excavation will be under
water.

As to methods of dewatering, Mr. Cevenger stated that pumping
out the excavation was the preferred method where possible, even in
sandy materials and with a head of water pressure such as was en-
countered in performance of this contract. The fact that subsurface
material is below water table does not necessarily mean that it, would
be wet. The disturbance of the soil as a result of construction oper-
ations could be one cause of initiating an upward flow of water under
pressure. When sand has more than 12 percent silt size particles, the
possibility of quicksand is reduced. The chances of sand becoming
quick with water under pressure are reduced as the density of the sand
increases. If the sand is very silty but loose, it is possible for it to
become quick under hydrostatic pressure.

Mr. Clevenger stated that the logs do not contain sufficient informa-
tion to enable him to form any judgment as to whether the sand was
dense or not.

The sand boils, described in the testimony of other witnesses, are
caused by the velocity of the water percolating upward through the
sand and carrying the sand particles with it. Sheet piling tends to
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dissipate the velocity of the water and laying back the slopes of the
excavation would have a similar effect. The removal of a significant
amount of water by the use of well points would not necessarily re-
duce the velocity of the water, except; as to those zones where the well.
points are located. The lenticular structure of the subsurface material
permits water to select several paths or zones, while well points are
-effective only in a limited area.

In this case, the piling could not reach a firm foundation, which
otherwise would have been the best solution. But, when sheet piling
is driven to a sufficient depth, the water in the surrounding area is
obliged to travel a greater distance downward in order to reach a point
below the sheet piling. This tends to reduce the velocity of the water
when it conies back p (a correspondingly greater distance) between
the rows of piling. However, the primary purposes of the piling is
to keep out the soil. It was indicated that the method of excavating
to a point just below the bottom grade, of the pipe and refilling the
excavation with crushed rock, and removing the water with the use
of sump pumps, should provide the best chances of obtaining a stable
foundation. -

Mr. Clevenger further stated that if he were making a prebid
analysis, the logs,,drawings and specifications would not lead him to
believe that he should be overly pessimistic about the project, and
that he would advise a contractor to the same effect..

It was Mr. Clevenger's opinion that under the conditions prevailing,
thef vibration caused by removal of the piling would have resulted
in substantial movement of the pipe.

Expert Testwny on Behalf 'Of Government

Mr. Robert Sailer, a consulting engineer, was formerly employed
by the Bureau of Reclamation from 1933 until 1962, and was the super-
vising engineer for the design of the Foss Aqueduct. His qualifica-
tions as an expert were well established on the. basis of length of ex-
perience, education, recognition by -professional societies and published
articles on aqueduct construction.

Although Mr. Sailer testified concerning the bearing loads on the
pipe as illustrated by Goveriment's Exhibit S, and as to the weight
of the soil that the pipe replaced on cross-examination he stated that
the desigal of the profile is the primary design function. .He stated
further that he did not actually take into consideration the soil bearing
loads when making the design, but relied on. his previous experience
in designing many of the river crossings.

In Mr. Sailer's opinion, the use of epoxy cement in the pipe joints
-was not desirable because such epoxy cement would make the joints
inflexible.

771650-65--2
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The appellant's procedure for excavating and laying pipe (except
for the northerly half of Crossing No. 3) was to excavate from the
center of the river upgrade toward the banks and also to lay the pipe
from the center of the river to follow the direction of the excavation.
The specifications (paragraph 84(a) ) require that:

On grades exceeding 10 percent, pipe shall be laid up hill (sic).

The above-quoted requirement applied to all of the river crossings,
involved, since the design of the pipe line required grades exceeding
10 percent between the center of the river and the banks of each river
crossing. Further, appellant claimed that its procedure was required
by the additional specification in paragraph 36, which reads in part as
follows:

Pipe laying and backfilling shall follow trench excavation as closely as
practicable * * .

With respect to the specification requiring that pipe be laid uphill
where grades exceed 10 percent, Mr. Sailer stated that the specifica-
tions were prepared under his direction and that it was not his inten-
tion, by providing that pipe be laid uphill, to preclude the excavation
of the trench from the banks toward the center of the river. One of the
Government's arguments is that appellant should have excavated from
the banks toward the center of the river, and then should have pro-
ceeded to lay the pipe in the opposite direction. It is claimed by the
Government that such procedure would have reduced the dewatering
difficulties, and as proof of this theory, the Government points to the
final operations for completion of the northerly portion of Crossing
No. 3, which were performed in that manner, within a shorter time and
with less water in the trench than was the case with the southerly half
of Crossing No. 3 or Crossing No. 1. This may be correct reasoning as
to the northerly half of Crossing No. 3, but it does not necessarily
follow that excavating downward fron the banks would have worked
as well on Crossing No. 1 or in the first attempt at Crossing No. 3.
There were several other factors that made for more favorable working
conditions in the completion of Crossing No. 3.

First, the southerly half of the foundation for the pipe had been
finally stabilized some time earlier, sufficiently so that water from that
direction was no longer as serious a problem. Second, appellant was
able to secure new and greater quantities of sheet piling, substantially
more water tight and longer than it had previously obtained. The new
piling could be driven several feet deeper, thus reducing the pressure of
the water from below. Third, as the Government points out, appellant
was able (with the additional piling) to extend the piling further up
the slope of the river bank, eliminating the muck slides which had
invaded the trenches in the other areas, at the ends of the rows of
piling. Consequently, in our, opinion the Government's theory that



1193] APPEAL OF VINSONt CONSTRUCTION CO. 203
M: ay 6, 1965

appellant should have reversed the direction of excavation in prior
construction is not supported by sufficient evidence.

Moreover, we consider that appellant's method of performing ex-
cavation was based upon a reasonable interpretation of the specifica-
tions-that the excavation work should proceed in the same direction
as the laying of the pipe, in order that backfilling might "follow trench
excavation as closely as practicable."

Mr. Sailer testified that the primary purpose of obtaining-boring
data is to inform the contractor as to the type of material he will en-
counter. The Government, however, uses the boring data only for
information as to costs of excavation, f or estimating purposes. Hence,
penetration tests (which should have been of value to bidders, accord-
ing to Mr. Clevenger's testimony), were not necessary for the Govern-
ment's.purposes. Mr. Sailer stated that he did not know whether the
logs indicated a quicksand condition at any of the crossings.

Mr. Wesley G. Holtz, another expert witness who testified on behalf
of the Government, was eminently qualified to furnish opinion evi-
dence, being a member of several professional or honorary societies,
and having published a number of articles on various aspects of soil
mechanics in the course of about 30 years' experience in that field as
a graduate engineer. As an employee of the Bureau of Reclamation,
his capacity in conlection with the Foss Aqueduct was supervisory,
as Chief of the Soils Engineering Branch. He had been in the gen-
eral area hear Clinton, Oklahoma, in 1940 and 1942, but had never

visited the site of the project here involved.
Mr. Holtz' testimony with respect to the drill logs, was, in essence,

that the presence of sand, especially wet or "very wet" sand indicated
that in certain circumstances, including water pressure, a "quick" con-
dition and loss of stability could develop. In his opinion, it. could be
anticipated that the sandy materials at Crossing No. 3 could become
quick, because of the height of the water table. The height of the
water table gave the water a sufficient "head" to provide the pressure
and velocity necessary to cause water to flow upward from below or
outward through the slopes of the excavation.

The only indication of density of the sand, as shown by the logs,
was the notation that in one boring at Crossing No. 2, Station 187
plus 80, the hole had caved. None of the other logs indicated that:
caving had occurred, therefore, Mr. Holtz said he would be led to be-
lieve that the materials revealed by other logs were sufficiently stable
to maintain a vertical hole wall in place. Either loose or dense ma-
terials can become quick if they are disturbed, according to Mr. Holtz,
but loose materials would become quick: more readily than dense
materials.

In order to perform the excavation at Crossing No. 3, in accordalce
with good working conditions, it was Mr. Holtz' opinion that the
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water table should be drained to a point 1 to 3 feet below the bottom
grade. In order: to accomplish this result Mr. Holtz suggested the
possible use of well points, but conceded that because of the fines in
the sandy materials, well points were a "borderline" means of drain-
age, and might require special supplemental methods such as enlarged
holes with gravel filters. Pipe drains below grade, tile: drains, sump
-pumps and deep wells would be possible means of controlling the
water. In the absence of drainage methods, piling of sufficient length
to check the'upward flow of water should furnish sufficient control.

Mr. Holtz was of the opinion that removal of the sheet piling after
completion of the crossings would have a very small disturbing effect
on the stability of thepipe.

Other Evidence'

During the presentation of the Government's case, counsel for the
respective parties agreed to the following stipulations, in lieu of'
taking furthertestimony on the'matters involved:

1. That a dispute exists as to whether or not epox cement was used
* by appellant in the pipe joints at Crossing No. 1.'

2. That testimony by a Government witness would 'be to the effect
* 0 ;':that no epoxy. cement was usedby appellant or authorized by

'the Government as to CrossingNo. 1.
3. That testimony on the part of appellant would be to the effect

'that epoxy cement was used in the pipe joints at Crossing No.
1, but that appellant is unable to offer testimony that such use
of epoxy cement was authorized by the Government at Crossing
No. 1.

4. Both parties agree that epoxy cement was used in the pipe joints
at Crossing No. 3, with the consent of the Government.

5. That on July 11, 1961, an earth slide occurred at the south and
west 'side of the excavation at Grossing No. 3, and that such
earth slide inundated the area that 'had been prepared for the
placement of one section of pipe.

6. That during the night shift on January .27, 1962, two Govern-
ment inspectors were checking the line and grade of the first
two joints of pipe that had been laid at Crossing No. 1; that
after they had cheeked the first joint of pipe and while they
were checking the second joint, a slide of earth came around the
ends of the rows of sheet piling and invaded the space between
the rows of piling.i

7. That a Government witness was prepared to testify that on one
occasion he measured the flow of water being pumped by one of
the two well point header pipes at Crossing No. 6, by the use
of a means of measurement known as the T-square method,
which is based on a chart showing the diameter of the pipe
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opening from which water is flowing, and the distance or length
of the flow of water from the end of the pipe; that hiis calcula-
tions. concerning that one pump indicated that a, flow of ap-
proximately 200 gallons of water per minute were being

pumped from' this well point header pipe; that from this result
0 he estimated the flow from the pump which wvass attached to
the other header pipe for the remaining well points, and arrived
'at a total of about 350 to 400 gallons of water per minute being.
pumped at that time from all well points at Crossing No. 6.:

X ir. Vern Garntham, a graduate enfgineer who was Chief Field Em-
ployee for the Bureau at the aqueduct project until the. end of August
1961, identified several Goverilment' photograpls as being illustrative
of conditions during construction of thecrossings.

Mr. Robert A.; McCarty was Chief Superintendent of the Bureau
project office during the performance of the contract. He identified a
numberf of Government photographs and described the conditions
and construction activities which were portrayed in the photograph.2

Mr. Lee Malcolm was a Government inspector on te project. He
testified that about the last of January 1962, appellant constructed a
ramp at Grossing No. 1, across the trench where a number of sections
of pipe had been laid. Ineffect, this ramp consisted ofan isolated
section of backfill of the trench, and it was about 12 feet wide at the
top, or ground level. It had been constructed by the nght shift dur-
ing, Mr. Malcolm's absence from the site. On his return to the site the
following day, Mr. Malcolm rechecked the inside of the pipe (which
'had been checked prior to the construction of the ramp) to the west
of the ramp and found that some of the joints had openings in excess
of the specification tolerances. Appellant was using this ramp or sec-
tion of backfill as a road for moving its equipment from one side of
the excavation to the other side.

Mr. Burt Levine, a graduate engineer with 2t years' experience,' was
the Project Construction Engineer for the Foss Aqueduct at the time
of its completion. Prior to his eventual assigiunint on the project
lhe had been Resident Engineer at Foss Dam and later Assistant
Project Manager. He testified that he had observed the sheet piling
that had been installed at Crossings Nos. 1 and 3, and stated that there
were a number of instances where the piling was not properly inter-
locked. In some cases where the alignment of the piling had gone'
awry, it was necessary to drive a separate' pilin, in the same row

2Appellant introduced 5 photographs in evidence.
The Government photographs received in evidence numbered about 40. Generally speak-

ing, the photographs taken by both parties, tended to prove that, as to Crossings No. 1
and 3, construction work was very difficult because of the presence of muck or of large
volumes of water' (except for the completion of work at 'Crossing No. 3), and that the
conditions prevailing at Crossings Nos. 2, 4, 5, and 6 were fairly good, with moderate
quantities of water or muck. "
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but not interlocked with the adjoining piling, in order to bring the
row of piling back to proper alignnent. This permitted water to
leak through from the sides. Mr. Levine also observed sloughing of
silty wet material' or muck at the ends of the rows of piling.

On cross-examination, Mr. Levine conceded that he did not believe
that the appellant's construction methods during the difficult period
of construction of Crossing No. 3 (July 1961) and of Crossing No. 1
(fall of 1961) were such as to endanger the safety of employees of the
stability of the pipe.

The Issues

The principal issue, of course, is whether there was a changed con-
dition within the meaning and intent of the contract clauses There
is no issue with respect to the requirement of prompt notice to the
contracting officer. If the condition'complained of was a subsurface
or latent physical condition at the site, which differed materially
from the conditions represented by the contract, it would be a changed
condition sometimes described as one of the first category. If the
contract made, no epresentations as to the particular condition, but
the condition was unknown to the contractor and was of an unusual
nature, differing materially from those ordinarily encountered and
generally recognized as being an inherent element of the kind of
work to be performed, then the condition complained of is known as a
changed condition of the second category.

C'rossing No. -Changed Condition

In our opinion, the hydrostatic pressure encountered at 'Crossing
No. 3 was a changed condition of the second category. Admittedly,
the drill log (Government Exhibit B) indicated the presence of very
wet sand on the south side of the river, at AP 243 plus 8. It does
not, however, contain any indication of flowing water in large quan-
tities nor of any hydrostatic pressure. The drill hole at that location
extended to a depth of 33 feet below natural ground. The sand first
reached by the auger extended'from a depth of about 14 feet down
to the bottom of the hole, or about elevation (EL) 1519 where it was'

"4. CHANGED CONDITIONS"
"The Contractor shall promptly, and before such conditions are disturbed, notify the

Contracting Officer in writing of: (1) Subsurface or latent physical conditions at the site
differing materially from those indicated in this contract, or (2) unknown physical condi-
tions at the site, of an unusual nature, differing materially from those ordinarily en-
countered and generally recognized as inhering in work of' the character provided for in
this contract. The Contracting Officer shall promptly investigate the conditions, and
if he finds that such conditions do so materially differ and cause an increase or decrease
in the cost of, or the time required for, performance of this contract, an equitable adjust-
ment shall be made and the contract modified in writing accordingly. Any claim of the
Contractor for adjustment hereunder shall not be allowed unless he has given notice as
above required; provided that the Contracting Officer may, if he'determines the' facts so
justify, consider and adjust any such claim asserted before the date of final settlement
of the contract. If the parties fail to agree upon the adjustment to be m'ade, the dispute
shall be determined as provided in Clause 6 hereof."
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at about the same elevation as the lowest designed elevation of the
pipe.

At the end of the word descriptions in this log is the following:
"NOTE: SANDSTONE outcrops of Sta. 260 + 00." The boring did
not penetrate to an elevation comparable to the designed subgrade of
the pipe at its lower elevations in the .river bed itself. For a distance
of about 50 feet in the middle portion of the river, the subgrade for
the bedding or foundation of the pipe was designed to be at a level.
ranging from about elevation 1518 down to about elevation 1516, de-
pending on the thickness of the bedding required by the contracting
officer. On Government's Exhibit R, the bedding requirement is shown
to be 9 inches to 30 inches for Crossing No. 3, and 6 inches to 42 inches
at Crossing No. 1.

The remaining drill test site for Crossing No. 3 was at AP 242 plus 48
on the opposite bank of the river, or about 138 feet distant from its
companion boring on the south side. Each of the borings for the 6
river crossings is shown to be located several feet back from the edges
of the river bank. Apparently, no attempt was made to make boring
tests at a point between the river banks, with respect to any of the
6 crossings. At AP 242 plus 48 the drill penetrated to a depth of 34 feet
below ground level or to about elevation 1517. The material in this
criticial area was shown as moist, silty clay, with traces of sand, first
reached at a depth of 26 feet or at about elevation 1525 and extending
to the bottom of the hole. Wet sand and more-clay was indicated in
the upper levels. As in the case of other drill log for Crossing No. 3,
there was no indication of water in large quantities, nor of any hy-
drostatic pressure. In neither of these logs, as the testimony showed,
was there any indication that tests had been made for resistance to
penetration, and there was no caving of the hole (as had been noted
in one of the logs for Crossing No. 2, where no water under pressure
was encountered).

The mere presence of a water table (as shown at all of the crossings
where test borings were made) does not, of itself, indicate that water
will be encountered in quantities sufficient to cause serious difficulties.
This was the considered opinion of expert witnesses for both parties,
and it was borne out by appellant's actual experience at Crossings Nos.
2, 4, 5, and 6. A combination of several factors must be present (in
addition to the general area conditions stressed by the Government,
such as the alluvial character of the region, the random lenticular
structure and cross-fingering of strata consisting of sand, silt, and
clay). Moreover, at the levels where the pipe foundation was exca-
vated, hard clay or shale and sandstone were indicated by several
of the logs, and some blasting of the subgrade was necessary at Cross-
ings Nos. 5 and 4.
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The opinion evidence submitted ol behalf of appellant differed
from that offered by the Government in only minor particulars.
Mr. Clevenger and Mr. Holtz were in substantial agreement that the
logs showed no indication of hydrostatic pressure; that even where
such water pressure was present, it would have to be accompanied
by a condition of very loose sand in the foundation level and subgrade
(which loose condition was not revealed by the logs at Crossing No.3)
in order to establish even a potential head of water under pressuire that
could rise through the subgrade and bottom slopes of the excavation.
Even this combination might not provide an actual quicksand or
unstable condition, in the absence of a disturbance of the sibgrade
by outside influence, such as excavation activities.

Mr. Clevenaer reached the conclusion, on the basis of the evidence
of the contract drawings, specifications, and logs, that le would not
have been pessimistic in advising a contractor with respect to the
conditions to be expected ; and that "the conditions that we found
there are much different than I would have anticipated from the logs."

We consider this approach to -be close to the middle-of-the-road
concept, reflecting neither undue pessimism nor undue optimism, that
underlies the Changed Conditions clause, as discussed infra.

Mr. Holtz, in his testimony as an expert witness for the Government,
took a most pessimistic approach to the question. His method of arriv-
ing at an opinion is exemplified by his statement at Tr. 244 that:

But, on the other hand, you must always think of the worst condition where
you would have a more continuous flow of water in producing a condition like
this.

At Tr. 232, Mr. Holtz stated the opinion he had reached after.
examination of the drill logs:

A. In the first place, these are alluvial fan deposits. They undoubtedly have
been reworked considerably. Stream channels have eroded and refilled. They
would be assumed to be highly lenticular, highly crossfingered, and so that any
borings in this type of material are not reliable for any great distance.

The logs show the sand, silt and clay layers, and they also, in some of the
holes, show high water table above the sand.

Therefore, one would anticipate that the sand would be wet and could, under
certain conditions, become unstable when you were working in this material.

The "certain conditions," according to both experts, Were disturb-
ance of the material (e.g., by excavation), permeable or loose sand,
and a sufficiently high velocity of water mnder pressure flowing up-
ward through the sand. DJisturbauce of the material by excavation is
obviously unavoidable. The two remaining conditions, however,
while they were possibilities, were not present or apparent in the data
available to bidders in the contract specifications, drawings and drill
logs, nor were those conditions ascertainable from an examination of
the site.
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The rationale of the Changed Conditions clause was well stated by
this Board in Erhardt Dahd Andersen:4

* * * This concept is that the long-run interest of the Government, in seeking;
to induce bidders to hold allowances for unforeseen contingencies to a minimum,
justifies it in assuming the risk that subsurface conditions will conform to those
described in the contract or, if not there described, to normal conditions. * * **: * * * * ::* : : :

In the instant case appellant's expert seems to, have based his pinions on the
theory that appellant was entitled to assume the'best possible conditions consis-
tent with the data contained in the drawings, whereas the principal expert-for
the Government seems to have based his opinions on the theory that appellant
was bound to assume the worst possible conditions consistent with such data.
Neither of these theories is compatible with the objectives of Clause 4.

These. basic concepts and guidelines have: their origins in Buff v.
United States, 96 Ct. Cl; 148, 164 (1942), wherein the Court said:

If this situation is not within the contemplation of Article 4, the alternative
is that bidders must, in order to be safe, set their estimates on the basis of the
worst possible conditions that might be encountered. Such a practice would be
very costly to the defendant. We suppose that the whole purpose of inserting
Article 4 in the defendant's contracts was to induce bidders not to do that.

We conclude that appellant was not so optimistic in its appraisal of
the conditions revealed by the contract as to be deprived of the equi-
table adjustment provided by Clause 4. Appellant expected to find
water, and did encounter water in varying amounts, in Crossings Nos.
2, 4, 5, and 6. It does not complain because water was encountered
inthose crossings, nor even in Crossings No. and 3. It does com-
plain that water in large volumes under hydrostatic pressure was
found in the Crossing No.; 3, and we find that its complaint is justified.
There were no indications of 'hydrostatic pressure of. large volumes of
subsurface water at any point in the entire area of the project. We;
conclude that the condition found was unknown and unusual, and was-
not to be expected from examination of the data available or a review
of information generally obtainable. ;

Cr:ossing No. 1-Ch(nged Condition

No test borings or drill logs were provided by the Governent with
respect to Crossing No. 1. Hence, the Government did not present to
prospective bidders any explicit indications of subsurface conditions
at that location. Nevertheless, in weighing the factors to be consid-
ered in the design of the aqueduct, the Government considered that
it should assume that subsurface conditions at Crossing No. I would'
be similar to the conditions indicated by. logs of borings made at the

4IBCA-223, IBCA-229 (July 17, 1961), 68 1.1 201, 215, 216, 61-1 BCA par. 3082.
Of. Otis Williams Company, IBCA-324 (September 5, 1962)~ 69 I.D. 135, 1962 BCA par.
3487,4Gov. Contr.433(j).

,776-509-65-3--- :
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other five crossings (Tr. 209). Mr. Clevenger testified that if pene-
tration tests had beeniade at the river crossings as t in-place
strength of the subsurface materials (similar to the tests that had been
performed by the Government at other locations on the project), the
information provided by such tests would have affected the design of
the aqueduct (Tr. 164, 166). We do not consider that the inference to
be drawn from the Government's design for`.Crossing No. 1 or from
the reliance by the Government on the logs for the other five crossings
i s sufficient to constitute a representation as to 'Crossing No. 1. It is,
however, one of the elements which must be taken into account in de-
termining whether the conditions actually encountered at Crossing
No. 1 were usual for the general area of the project or whether those
conditions were unknown and unusual within the meaning of the
contract definition of a changed condition of the second category.

Another element for our consideration is the absene of aiiy indica-
tions in the logs or in other portions of the contract that water in
excessively large quantities or under hydrostatic pressure should be
expected in the general area. As previously stated, the presence of a
high water table is' not perse an: indication of hydrostatic pressure.
In Erhardt DhZ Andersen, supra, the known conditions were strik-
ingly similar to those in the instant appeal. That contract was per-
formed in an alluvial valley, with a water table considerably higher
than the levels of; excavation to be performed, with random stratifica-
tion of clay and sand, and with many indications of water in the
pervious sand material,; but little or no positive indication of hydro-
static pressure.0 As we stated in: that decision, "*** the tratifica-
tion was* sufficiently variable to admit of the possible presence of a clay
barrier or other obstruction which would impede the frte movement
of water from the river to the formations that would be penetrated by
the excavation or the bearing piles."

Here, there was no positive lindication of any hydrostatic pressure
at any location in the entire project area. We are convinced that the'
amount of water pressure, the volume of water, and difficulties created
thereby at Crossing No. 1 materially exceeded, not only those expected
by appellant, 'but also the quantities 'and difficulties that should rea-
sonably have'been expected under normal conditions.5 'Accordingly,
the Board finds that the hydrostatic pressure encountered in excava-
tion of Crossing No. 1 was unknown and unusual, and differing ma-
terially from the physical conditions ordinarily encotered and gen-
erally ecognized' as inhering in work of the character provided for
in the contract. Hence, we conclude that the hydrostatic pressure
which developed at Crossinig No. 1 was a changed condition of the
second category within the meaning of Clause 4 of the contract.

i Cf. Layne Texas Compa, IBCA-362 (January 29, 1965)., 72 I.D. 39, 47, 65-1 BCApar. 4658.
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Piling Left in Plaaed
A subsidiary issue is the dispute as to whether appellant was justi-

fled in'not pulling out the sheet piling which had been driven at Cross-
ings Nos. 1 and 3. As related earlier, after the: first half of Crossing
No. 3 had been completed, and the pipe 'had been backfilled, a flood
occurred, after most of the piling had been removed except for a small
amount in the center of the crossing. When the flood had subsided,
it was found that the pipe had been disturbed and' was out of
alighrnent.

Appellant attributes the damages to the fact that the piling had been
pulled, and that the vibration of the piling while being removed had
re-established the fluid quicksand condition which had persisted dur-
hg iexcavation of the subgrade and laying of the pipe. This view was;

suppoIrted by the expert opinion of Mr..Clevenger.
The Government's position, that it was unnecessary to incur the

additional expense of leaving the piling in place, was supported by its
expert witness, Mr. Holtz, to the extent that in his opinion the dis-
turbance caused b the va n would have been very slight. AIso,
other Government testimony suggested that the flood caused the pipe
to move. T'here is no evidence concerning the amount of disturbance
that' would be required to upset the balance of stability achieved by
the measures appellant used in constructing the foundation and lay-
ing the pipe.. But the testimony shows that there was no movemenit
of the pipe at any crossing in other instances of floods that occurred
after backfilling. Accordingly, the Board is persuaded that appel-
lant's practice of leaving the sheet piling in position at Crossings Nos.
1 and 3 was a reasonable precaution involving the exercise of good
construction judgment in the face of conditions that could jeopardize
the safety of the pipe.'

In our opinion, the precautions so taken were a direct consequence
of the changed conditions at Crossings Nos. 1 and 3, and the cost of
piling left in place may be taken' into account in the equitable ad-
justment to be made with respect to such changed conditions, subject
to credit for any savings resulting from not pulling out the piling.

Consth'uction Methods

We do not attach any, substantial importance to the evidence in
support of the Government's defense, tending to show that appel-
lant's construction practices and de'vatering methods wre respon-
sible for the difficulties encountered at Crossings Nos. 1 and 3.; Under
the adverse conditions existing at those locations, the Board considers
that appellant perfomnied as well as could' be expected. Moreover,
no criticism seems to hva e been leveled at the procedures used at the
crossings where lesser difficulties were encountered. Appellant com-
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pleted the work required at all of the crossings, and with results which
have fulfilled its 3-year warranty under the contract. Hence, its
methods have proved to be successful, even though attended by diffi-
culties. These difficulties (except for floods and, cold weather) were,
in our opinion, attributable to the changed conditions encountered in 0
construction of the aqueduct at Crossings:Nos. 1 and 3.

Epoxy Cement

The stipulations described supra concerning the disputed use of
epoxy cement in the pipe joints at Crossing No. 1, lead to the con-
clusion that appellant has not established, by a preponderance of the
evidence, that, epoxy cement was used at Crossing No. 1. Accordingly,
appellant has not sustained its burden of proof on that; issue6 and
we find that appellant is not entitled to an equitable adjustment with
respect to its claim for cost of epoxy cement allegedly used in the pipe
joints at Crossing No. l.'V

Conclbusion

The appeal is sustained. The appeal file is remanded to the Con-
tracting Officer for making the equitable adjustment required by
Clause 4 Changed' Conditions subject to the limitations described
supra. If the parties are unable to agree on such adjustment, a
further appeal may be taken from the Contracting Officer's decision
with respect thereto.

TiaOxAS M. DuRsTON, Member.

I coneur:
Joii J. HYNEs, Member.

I concur:
DEAN F. RATZMAN, Chairman.

UNITED STATES

V.

BARANOF EXPLORATION AND DEVELOPMENT COMPANY

A-29914 Deoided May 14,1965

Mining Claims: Discovery-Mining Claims: Patent
.When in a direct proceeding against a mining claim It is found that no dis-

covery has been made, the claim cannot survive as a valid claim even
though the decision determining that no discovery has been made merely
rejects the patent application.

ClharZes T. Parker Construction Co., IBCA 328 (February 4, 1965), 72 I.D. 49, 65-1
BCA par. 4663.:
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Secretary of the Interior-Rules of Practice: Supervisory Authority of Sec-
retarylVining Claims: Determination of Validity

In the exercise of his supervisory authority over the publiclands, the Secre-
tary of the Interior may, without further notice and hearing, declare mining
claims to be null and void where, after adversary proceedings brought
'against the claims, a hearing examiner has found that there has been no
discovery within the limits of the claims and has rejected patent applications
for the elaims.

Secretary of the Interior-Rules of Practice: Supervisory Authority of
Secretary

In the exercise of his supervisory authority over the public lands, the Secre-
'tary of the Interior may, after a hearing examiner's decision has become
the decision of the Department, issue a clarifying decision when it becomes
apparent that the parties affected do not understand the import of the
earlierdecision.

:APPEAL FROM TE BUREAU OF LAND MANAGEMENT

The Baranof Exploration and Development C ompany has appealed
to the Secretary of the Interior from a decision by the Assistant
Director, Bureau of Land Management, dated December' 26, 1962,
*hich affirmed a decision of a hearing examiner, dated February 16,
1962, amending his decision of December 19, 1961 to hold null and
void 15 mining claims situated on Chichagof Island in the Sitka
Recording Precinct, Alaska, within the Tongass National Forest.'

Baranof filpd mineral patent applications Anchorage 030491;
030492, and 030494 covering these claims. Thereafter, the United
States on the recommendation of the Forest Service, Department of
Agriculture, instituted a contest proceeding against the claims on the
ground, among other charges, that valuable minerals had not been
found within the boundaries of the claims, or any of them, in 'sufficient
quantities to constitute a discovery. The prayer of the complaint was
that "contestee's applications for patent to said claims be rejected and
miieralentriesto saidelaims becanceled."

A hearing was had on this contest on November 9, 1960. At the
hearing the representative of the Forest Service called attention to the
prayer of the complaint and stated that the Forest Service in its rec-
ommendation that a contest be brought had not asked that the claims
be declared null and void. The contestee thereupon stated that the
words in the complaint "and mineral entries to said claims be can-
celed" meant, to the contestee, to cancel its right to hold the claims,
whereupon the hearing examiner struck'from the Iprayer of the com-
plaint the above-4noted words. The parties stipulated that the hear-
ing should be enlarged to cover the matter of a determination whether

'The mining claims are: Baranof Nos 1 through'?, inclusive; Dandy, Dandy- Nos-2, 3
4,6;Andy Extension; Handy Extension; and Handy Fractional Lode.
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the claims are subject to the limitations and restrictions of the act of
July 23, 1955, 69 Stat. 367, as amended, 30 U.S.C. § 601 et seg. (1958).
There was no change as to the charge regarding a lack of discovery of
valuable minerals.

The hearing examiner rendered his initial decision on December 19,
1961, finding that there had not been a discovery of a valuable mineral
deposit within any of the claims. He rejected the patent applications
and held the claims subject to the limitations and restrictions of section
4.of the act of July 23, 1955, 69 Stat. 368, 30 U.S.C. §612 (1958)
which provides, among other things, that rights under mining claims
thereafter located shall be subject, until the issuance of patents, to the
right of the United States to manage and dispose of the surface
resources. No appeal was taken from this decision.

Thereafter, by the decision of February 16, 1962, the hearing exam-
iner amended his earlier decision by declaring that because of the
finding of fact of no discovery in his first decision, the claims are null
and void. He relied on two departmental decisions. In the first
decision, United States v. ae, 67 I.D. 417, 427 (1960), it was held
that where in a contest brought against an application. for a mineral
patent it is determined that no discovery has been made on the claim,
the necessary result of this determination of a lack of discovery is
that the mining claim is invalid even though the Department purports
only to reject the application for patent. The second decision, 'United
States v. New Park Mining Company, A-28530 (January 25, 1961),
applied the (Carile decision and declared mining claims to be invalid
upon finding that there had been no discovery, even though the parties
in advance of the hearing had stipulated that the charges and, relief
would extend only to the app6llant's right to a mineral patent.'

The, appellant contends that the hearing examiner had no authority
to issue his amendatory decision in view of that provision of section
8(a) of the Administrative Procedure Act, 60 Stat. 242 (1946), 5
U.S.C. § 1007 (1958), which provides that in the absence of an appeal
within the time allowed the decision of the hearing examiner "shall
without further proceedings then becoie the decision of the agency."
It contends, further that the amendatory decision goes beyond the
scope of the issues presented at the hearing wlhich, it says, was limited
to the right to mineral patent and surface rights. It contends, finally,
that the amended decision would have the effect of depriving-the appel-
lant of property rights without due process.

While we do not agree. that the amendatory decision has the effect
Which appellant attributes to it, we find it unnecessary to decide
whether the hearing examiner was prevented by section 8(a) of the
Administrative Procedure Act from rendering that decision.

Assuiing that the' hearing' examiner's' decision' of December' 19,
1961, became the final docision 'of the Department, the results of that
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decision are as set forth in the so-called aendatory decision of Feb-
ruary 16, 1962, i.e., that the claims are null and void.
'.This is so because, contrary to* the assertion of the appellant, the

issue at the hearing, as set forth in the complaint, was whether valu-
able minerals have been found within the boundaries of the claims, or
any of them, in sufficient. quantities to constitute a discovery. The
hearing examiner specifically found that there had been no discovery
and rejected the patent applications.

A finding of no discovery means that the claimant has established
no rights in the land as against the United States. Union Oil Co.
v.S ith, 249U.S. 337 (1919).

Although the Department did not until the latter- part of '1960 in
theh Carlei ease; supra, adopt a uniform procedure with resect to
specifically declaring mining claims to be null and void when it' re-
j ected on the ground of no discovery applications for mineral patents
covering those claims, the legal effect of rejecting a patent application
for a lack of discovery has always been that the claim is without valid-
ity. The Carlile case; supra, merely pointed out the confusion which
had resulted from the past actions of the Department when, in some
instances, it merely rejected the patent application without' specifi-
cally declaring the claim to be null and void and in other instances
not only rejected the patent application hut declared the claim invalid
for lack of discovery.

'The Department said:
0 t*0 0The Union Oilcase plainly states that until discovery a mining claimant
has no rights against the United States or in the land in the claim. If, then, in
a direct proceeding against a patent application the Department finds, that no
discovery has been made, it is impossible to see hoWi the claim can sifrvive- as
a valid mining claim despite the fact that the Department purports only to
reject the patent application. I a not aware that save for such implication
as may exist in the dipper cases, any different standard of discovery has been
required to sustain the validity of a claim merely because a patent is applied
for. A claimant, cannot rely upon a lesser discovery to sustain the validity of
his claim than is necessary to entitle him tot patent. E

To put it another way, in order, as in this case, to reject an application for
patent on the ground of lack of discovery, the Department must find that there
has not been found a valuable mineral deposit of such character that a person
of ordinary prudence would be justified in the further expenditure of his labor
and means with the reasonable prospect of success in developing a valuable
mine. But if the Department so finds with respect to a claim, it seems it has
necessarily found that there is no discovery to give the claim validity.

A mining claimant has the ultimate burden of establishing by a preponder-
ance of the evidence that his claim is valid. Foster v. Seaton, 271 F. 2d 836
(D. C. Cir. 1959). If upon application for patent he is unable to prove that he
has made a valid discovery, there seems to be no logical basis for holding that"
although he must be refused a patent because of lack of discovery, nevertheless
his claim will' still be considered to be a valid claim. '
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It is my conclusion, therefore, that the ruling in the Clipper Minlinog Company
cases should no longer be regarded as sustainable, in view of the decision in
Union Oil Co. v. Smith and the numerous later cases that clearly and unequiv-
ocably hold that a claim has no validity in the absence of a discovery, and
should no longer be followed.

* * , .* * v *

To summarize up to this point, it is my opinion that where in a contest against
a mining claim it is found that a valid discovery has not been made, it neces-
sarily follows that the claim is invalid, or null and void, without regard to
whether the contest was brought as the result of an application for patent or
in the absence of an application for patent. The consequences of the invalida-
tion are as described earlier.

Thus it was not essential for the hearing examiner to render his
second decision in this case.

However that may be and assuming that the examiner's first decision
of December 19, 1961, became the final decision of the Department,
the Secretary of the Interior, in the exercise of his supervisory author-
ity over, the public lands,2 may, when it becomes apparent that a
party to a Departmental decision does not understand the effect of
'that decision, issue a clarifying decision in order that the party and
others who may be interested in using the public domain may be put
on notice as to how the Department interprets its own decision in the
matter. That a clarifying decision is necessary in this case is shown
by the appellant's apparent belief that it has been deprived of rights
by the declaration that its claims are null and void.

Therefore, in the exercise of that authority, the decision of Decem-
ber 19, 1961, finding no discovery of valuable mineral deposits within
the claims and rejecting the patent applications, is declared to have
the effect that the claims are without validity, null and void, and that
the claimant has established no rights in the lands embraced in the
claims as against the United States. However, so long as the land
in the claims remains subject to the operation of the mining laws, the
claimant (appellant), like anyone else, is free to attempt to make a
discovery on the land and to locate new claims. Until discovery, it has
only the right of pedis possession as outlined in Union Oil Co. v. Smith,
supra. As stated in that case:

* * Whatever the nature and extent of a possessory right before discovery,
all authorities agree that such possession may be maintained only by continued
actual occupancy by a qualified locator or his representatives in persistent and
diligent prosecution of work looking to the discovery of mineral (P. 348)

There is nothing unfair to the appellant in this construction of the
decision of December 19, 1961.

2 It has long been established- that until patent issues the Secretary has supervisory
authority to review all actions taken with respect to public lands, whether the matter
is called to his attention by appeal or in any other wise and to take any corrective action
that may be necessary. Knight v. U.S. Land Association, 142 U.S. 161 (1891); State of
Wisonsin et at., 65 I.D. 265 (1958). The power is reserved to the Secretary under the
Department's rules or practice. 43 CFR 1840.0-9(d).
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Although the appellant argues, i effect,. that the declaration that
the claims are null and void enlarges the issue presented at the hearing
and deprives it of property rights without due process of law,
this is simply not so. The issueiat the hearing was whether there has
been a discovery of valuable minerals within the claims. The proof
of discover4 necessary to sustain a patent application is the same as the
proof of discovery necessaty to hold a claim without patent There-
fore when the appellant failed to sustain its burden of proof that dis-
covery had been made, it necessarily failed to sustain the validity of
its claim. It had no rights in the lands as against tie United States.
Thus the declaration that the claims are null and void deprives the
appellant of nothing to which it would have been entitled under a:
decision merely rejecting its patent applications.

No further notice and opportunity to be. heard is required in order
to declare a claim null and void when the fact of no discovery has been
established at ahearing, after notice.-

Accordingly, and in order that there may be no question by the
appellant as to its rights in the mining claims after the decision of
December 19, 1961, rejecting its patent applications on the ground
that no discovery of valuable mineral deposits had been found within'
the limits of the claims, the claims are by this decision declared t be
null and void.

Therefore, pursuant to the authority delegated to the Solicitor by
the .Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
in order to clear the record, the decision of the hearing examiner of
February 16, 1962, and the affirming decision of the AssistantDirector,
Bureau of Land Malnagement,, are set aside and the decision of Decein-
ber 19, 1961, as clarified by this decision, will stand as the final
decision of the Department in the matter.

ERNEST F. HoM,
Assistant SoZicitor.

UNION OIL COMPANY OF CALIFORNIA

A-30308 Decided Hay 17, 1965

Alaska: Oil and Gas Leases-Oil and Gas Leases: Royalties
A: noncompetitive oil and ga's lease in Alaska issued prior to July 3, 1958, and:

extended thereafter for a five-year term.must pay royalty, when due, at the
rate of 12% percent, the rate for leases covering similar lands in the other

- States of the United States.

Oil and Gas Leases: Extensions

Where a noncompetitive oil and gas lease is segregated during its primary
term into separate leases by commitment of a portion of the original lease to
a unit agreement, the holder of the nonunitized lease may: elect to have his;
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lease extended for a period of five years upon the expiration of its primary
term rather than to acept the two-year extension granted to the segregated
nonunitized lease, but once the election is made and the five-year extension
is granted the lessee cannot rescind the election.

APPEAL FROM THE GEOLOGICAL SURVEY

The Union Oil Company of California has appealed to the Secre-
tary of the Interior from a decision, dated April 1, 1964, by the
Director of the Geological Survey, affirming a determination
by the Acting Regional Oil and Gas Supervisor in Anchorage, Alaska,
that the royalty due the United States on production from oil and gas
lease Anchorage 050114 must be computed at the rate of 121/2 percent.

The Shell Oil Company has filed a brief as an micus curiae.
The basic facts as set forth in the Director's decision are as follows:

Lease Anchorage 028063 was issued October 1, 1955. A portion of the
lands in the lease was committed to the Kenai unit as of July 30, 1959,
and in accordance with regulation 43 CFR 192.122(c), now 43 CFR
3127.4(c), the lease was segregated into two leases, effective July 30,
1959, with the unitized portion retaining the original serial number,
and the lease covering the nonunitized lands designated as Anchorage
050114. During July 1960, the lessee of Anchorage 050114, the Ohio
Oil Company, applied for an extension of the lease pursuant to 43
CFR 192.120, now 43 CFR 3127.1. This extension was granted on
October 12, 1960, for a period of 5 years ending September 30, 1965.
Later lease Anchorage 050114 was committed to the Sterling unit
agreement, approved effective July 7, 1961. The appellant, Union
Oil Company of California, is the 6operator for that unit. About
July 27, 1961, in the initial test well drilled on the Sterling unit,, a
discovery of gas in commercial quantities was made. A portion of
the land in lease Anchorage 050114 is included within the approved
initial participation area.

The appellant on this appeal simply incorporates its reasons and
arguments made to the Director. Basically it contends that the royalty
rate should be 5. percent instead of 1212 percent, citing a provision
of the lease as it was issued which stated that for 10 years following
the first discovery of oil or gas in commercial quantities, the royalty
rate would be 5 percent, including all land to which production is allo-
cated under a unit or cooperative plan. Appellant also cited section
22 of the Mineral Leasing Act of 1920, 41 Stat. 446, the so-called
"Alaska Oil Proviso," in effect when the lease was originally issued.
This section provided that rental and royalties for leases in Alaska
"shall be fixed by the Secretary of the Interior and specified in the
lease." Appellant also referred to the regulations in effect when the
lease issued, 43 CFR, 1954 rev., 192.82(a) (1), providing the same

I The case record did not accompany, the appeal and has not been checked; however,
there has been no dispute as to the facts.
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royalty as that designated on the lease form, 5 percent for the first 10
years following discovery and 121/2 percent thereafter. It. contends
that these provisions govern the royalty rate and that the-Director was
wrong in holding that the rate was governed by the act of July 3,
1958, which amended section 22 (the Alaska Oil Proviso) of the
Mineral Leasing Act of 1920, to read in pertinent part as follows:

* Provided, That the annual lease rentals for lands in the Territory of
Alaska not within any known geological structure of a producing oil or gas
field and the royalty payments from production of oil or gas sold or removed
from such lands shall be identical with those prescribed for such leases cover-
lig similar lands in the States of-the United States, except that leases which
may issue pursuant to applications or offers to lease such lands, which appli-
cations or offers were filed prior to and were pending on May 3, 1958, shall
require the payment of 25 cents per acre as lease rental for the first year of
such leases; but the aforesaid exception shall not apply in any way to royalties
to be required under leases which may issue pursuaint to offers or applications
filed prior to May 3,1958.

The Secretary of the Interior shall neither prescribe nor approve any cooper-
ative or unit plan of development or operation nor any operating, drilling, or
development contract establishing different royalty or rental rates for Alaska
lands than for similar lands within the States of the United States. 72 Stat.
324, 30 U.S.C. § 251 (1958).

The Director held, in effect, that this provision' eliminated the
Secretary's discretionary authority to establish different royalty and
rental rates in Alaska and constituted a change in the ules regarding
lease royalty rates so that, when the 5-year extension was granted, the
lease as extended was subject to the regular rate of 12½ percent. He
held that the regulation under which the 5-year extension was applied
for and granted, 43 CFR 192.120, now 3127.1, and the act authorizing
the extension; the third paragraph of section 17 of the Mineral Leasing
Act of 1920, as amended by the act of July 29,'1954, 68 Stat. 584, and
section 4 of the act of September 2, 1960, 74 Stat. 789, 30 U.S.C.
§ 226-1 (Supp. V. 1964), provided that the extended leases would be
subject to rules and regulations in; effect at the end of the 5-year
primary term of the lease.

It is umecessary to go into the details of appellant's objections
to this ruling of the Director and to those of the Shell Oil Company
in its aceus curiae brief. Generally, the arguments of the Shell Oil
Colnpany regarding the alleged retrospective and unconstitutional ap-
plication of the 1958 act follow those advanced by it and set forth in
Riohfeld Oil Corp., Shell Oil Co., 71 I.D. 294 (1964), pertaining to
the applicability of the 1958 act with respect to rentals. That case
and the case cited therein, CoZorado Oil and Gas Corporation, 71 I.D.
284 (1964), held that an oil and gas lease in Alaska extended for a
five-year term after July 3, 1958, must pay rental at the same rate as
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similar leases for lands in the other States.' The reasoning in those
cases is as applicable to the question of royalty rates as it is to the rate
for rentals. Therefore, the determination by the Director with respect
to which royalty rate must be applied is correct.2

There is one problem' in this case whicl needs to be mentioned here.
It was discussed in the Director's* decision in response to an argument
by appellant that at the time there was production upon the unit to
which lease Anchorage 050114 had been comffmitted, the lease was in
an automatically extended priniary term. This, it is contended, re-
sulted because Anchorage 050114 was segregated from Anchorage
028063 effective July. 30, 1959, ad, in accordance with 43 CFR
192.122(c), now 43 CFR 3127.4(c), the segregated nonuInitized lease'
was continued i force and effect "for the term thereof but for not less
than two years from 'the date of segregatin, and so long thereafter
as oil or gas is produced in paying quantities." That regulation em-
bodies the provision in the fourth paragraph of section 17 (b) of the
Mineral Leasing Act, as amended by the act of July 29, 1954, 68 Stat.
585. 'The appellant contends that this 2-year extension was in effect
when lease knchorage, 050114 was' placedwithin the Sterling Unit and
when discovery was made within the unit prior to the expiration of
that 2-year extension on July 30, 1961. The logic of appellant's argu-
ment apparently is that the lessee's application for a 5-year extension
should be ignored, and that the royalty rates are governed by the
rates set forth in the lese as 'it issued rather than by the 1958 act
which didnot affect leases which were in extensions of their primary
terms by automatic extensions provided by the lease: and regulations
in effect when the kease issued.

'The Director areed that appellant's argument on this point might
have some merit were it not for the.:fact tlat the lessee had applied
for and was granted tle5-yearextension. He considered the fifing of'
the extension application as an electioll to have the lease under the
5-vear extension rather than the 2-year extension, and that any right
the lessee ma y have had with respect to the 5-percent royalty rate was
relinquished by it when it applied for and was granted the 5-year
extension.

'Kenneth J. Kadow et al., A-30053 (October 5, 1964), which reached the same con-
clusion, is now the subject of litigation. Kenneth J. IKadow et: . v. Udall, Civil No.
A-i65, in the United States District Court for the District of Alaska.

2The legislative history of section 10 of the 1958 act on which the Department relied
to support its conclusion is as applicable to royalty as it is to rental payments. In its
report (.; Rept. No. 1720, 5th Cong., 2d ess., 6-8 (1958) ), the Senate Committee on
Interior and 'Insular Affairs, which initiated the section, said

C * Those who have leases in effect as of the date of the act would be entitled to
maintain their leases at the previous rental'and royalty figure during the original term of
the lease. However, the amendment causes a change in the rules and regulations; so any
extended term hereafter granted on such existing leases will be subject to the increased
rental and royalty figure."

The same provision now appears in section 17(j) of the act as amended by the act of
September 2, 1960, 4 Stat. 784, 30 U.S.C. § 226(j) (Supp. V, 1964).
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To consider whether this conclusion of the Director was correct, it
is first necessary to decide whether or not the lessee in this case was
entitled to make the election to have the lease extended under the
provisions of section 17 for 5 years rather than for the shorter exten-
sion provided under section 17 (b). This has not been decided before.
However, the question as to whether the itized portion of a lease
mnay be granted a 5-year extension under section 17, or whether it is
subject only to those$ etensions applicable to leases while they are
committed to Units 'and when they are excluded from units, has been
considered in a Departmental decision, Seiboard'Oil Compa , 64
I.D. 405 (1957). In that decision a review was made of the pertinent
statutes and it was concluded that Coiigress intended the 5-year exten-
Sion to apply only'in those cases where a lease could not be extended
because of production. It was held that, because a lease committed
to a unit would be extendtd when there was production within the
unit, the placing of a lease in a producing unit gave it a producing
status and therefore the 5 -year extension which was intended for non-
producing leases was not available.

As to the nonunitized portion of a lease which has been segregated
by the unitization of another portion of the leased lands ,its status as
a nonproducing lease 'is not changed unless or u'ntil actual production
is attained on the segregated noinunitized land in that lease. The ea-
son s for holding that the 5-year extension does not apply to the
unitized portion of the lease,.therefore, do not apply to the nonunitized
portion. Although the legislative history of the 1954 act sheds little
information or light on the reasons for providing the 2-year extension
for the nonunitized portion upon the segregation of a lease by unitiza-
tion: of part of the lands therein it does generally show an intent to
ameliorate hardships and difficulties then'obtainihg under the' Mineral
Leasing Act and to provide opportunity for a lessee for lands outside
the unit plan to drill so that if oil or gas is discovered in paying
quantities the lease can be continued indefinitely so long as there is
production. See the reports on S. 2380,. the bill whichi became the
1954 act, H. Rept. No. 2238 and S. Rept. 1609, both 83d Cong., 2d Sess.
Upon the segregation of the lease, the nonunitized portion was entitled
to be continued: from that time for the entire term of the lease and tle
extension was intended 'to be applicable to all leases ''whether in their
primary term or secondary term or of whatever nature." .,See Solic&
tor's Opinion, 63 I.D. 246, 247; (1956). Thus, since at the end of the
primary term of the nonunitized lease a lessee would be entitled to, a
5-year extension if he applied for it timely, it would not appear to be
consistent with the'manifested intent of Congress to holde' that the
lessee could not elect to choose 'the extension for the longer termn of
years rather than: that provided in section 17(b) which could be no
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longer than 2 years. Indeed, such a holding would be harsh and
would deny a lessee rights provided under the lease, statutes, and regu-
lations. Sch- an interpretation will not be made. Cf. Ann Gutyer
Lewis et al., 68 I.D. 180 (1961). We must conclude, in the absence
of any apparent reasons for denying a lessee such an election, that the
lessee in this case was entitled to make the election which it made.4

With this eonclusion the question remains as to what effect should
be given to the election. The position of the appellant appears to be
that it recognizes that an election could be made but also that there
can be a subsequent opportunity by the lessee to state, with the wisdom
of hindsight, that the lease was actually extended under the other statu-
tory provision now that there is some reason why to do so might be
advantageous to it. The important condition with respect to the
5-year extension which would not be pertinent to the other extension
is that the extended lease would be subject to all rules and regulations
in effect at tle expiration of the first 5-year term. By requesting to
have the extension under that condition, the lessee made an offer which
was accepted by the Department upon approval of the extension ap-
plication. There was thus then in effect a new lease contract icor-
porating all new rules and regulations. We do not believe that the
lessee, or anyone claiming under the lease, can unilaterally alter that
contract by later repudiating it to claim rights which may have existed
prior to the acceptance of the offer. To recognize such a second elec-
tion would be inconsistent with sound principles of contract law and
with sound principles of administering oil and gas leases.

This situation: may be compared to several other circumstances
where the lessee makes an election affecting the lease. In one case
where the lessee voluntarily filed a written relinquishment of the lease,
it was held that the lessee irad no power to rescind his relinquishment.
Tlomas F. McKemna, Fofrest H. indsay, 62 I.D. 376 (1955). The
McKenna decision also discusses, at 379, another case, Seaboard Oil
Company of Delamvire, A-26246 (January 18,152), where an oil and

4In Seaboard Oil Co., spra it was said: "In addition to the 5-year extension, the 1946
act provided for a number of other extensions. Extensions were provided in cases of pay-
ment of compensatory royalty (sec. 17, 5th par.), subsurface storage (sec. 17(b), 6th
par:), segregation of leases by partial assignments (sec. 30(a); 30 U.S.C., 1952 ed., sec.
187a), and, of course, unitization. The 1946 act, however, did not correlate the various
extension provisions. It did not say, in the event two or -more extension provisions were
applicable, which one should control. The answer,- therefore, is a matter of statutory
construction based upon what seemingly was the ongressional intent. Thus, as we have
seen,- it appears quite plain that the 5-year extension provision does not apply to producing
leases. On the other hand, in the case of a partial assignment of a lease as to land not
on a producing structure, where the assigned lease is entitled to a 2-year extension follow-
ing a discovery on the retained portion of the lease, which extension would carry the as-
signed lease past its primary term, there seems to be no reason why the holder of the
assigned lease may not elect to take the 5-yeax extension at the end of the primary term
instead of the 2-year extension. It-has so been held by the Director of the Bureau of
Land Management. Stanelind Oil and Gas Company et al., BLM-A 018349, etc., (April
80, 1956) Clinch DrlMing Companjy,_BLM-A 013337, etc. (November 16, 1956)." (Pp.
410-411.)
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gas lessee filed a statement under an amendatory act electing to have
its lease governed by the provisions of the ainendatory act rather than
the law in effect before then, and later the lessee requested that its
election be disregarded. It was held that once an election is. made,
the authority of the act is exhausted and that the election cannot be
revoked. Further, in a case where the lessee filed a consent to have
the lease made subject to section 31 of the Mineral Leasing Act, as
amended by the act of July 29, 1954, 68 Stat. 585, 30 U.S.C. § 188
(Supp. V, 1964), providing for the automatic termination of oil and
gas leases upon nonpayment of rentals, and assignments of parts of
the lease and of undivided interests in the lease had been filed but not
approved at the time the lessee filed his election, it was held that after
the assignments had been approved and rentals were not paid timely,
the lease automatically terminated because the election by the lessee
had subjected the lease to the provisions of the act, and that the elec-
tion when made could not be undone either by the lessee or by the
Department. Chumplin Oil and Refining Co., et al., 66 I.D. 26 31
(1959). We believe that the principles of these cases apply here al-
though it was necessary that the 5-year extension application here be
approved by this Deparbnent whereas the election in the other cases
was made by the unilateral act of the lessee, without the necessity of
departmental approval. We conclude that the election was binding
as of the time it was approved and became effective.

Therefore, as the lease became subject to the terms and conditions
of the 5-year extension provision,: including rules and regulations
in effect at the expiration of the first 5-year term, we sustain the de-
termination of the Director that the increased royalty rate as required
under the 1958 act is applicable to the lease involved here.

Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.

ERNEST F. HoM,
Assistant Solicitor.
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Mining Claims: Determination of Validity-Mining Claims: Discovery
A decision 'declaring lode mining claims null and void for lack of discovery

is proper where evidence at a hearing supports the conclusion that there
has not been a discovery of minerals of such a character that a person of
ordinary prudence would be justified in the further expenditure of his
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labor and means with a reasonable prospect of success in the development
of the claims.

Mining Claims: Discovery
A mining claimant has the burden 'of proving,- in a contest against his claim,

that a discovery has been made after the Government has made a prima.
facie case that the clahn is invalid for want of a discovery of a valuable
mineral deposit.

Mining Claims: Hearings-

A request to reopen a hearing proceeding in a contest against a mining claim
'to produce further evidence will be denied where there is no showing that
further evidence of a discovery will be produced.

Mining Claims: Discovery-Mining Claims:' Determination of Validity
An allegation of surprise by mining claimants in a contest against their

claims, alleging that they were unprepared for the geological theOries
presented by the Government at the hearing, is properly disregarded when
the theories presented related only to the manner of formation of mineral
'deposits in the claims involved and the critical question as to whether a
discovery has been made does nolt depend upon consideration of the

theories but can be answered on the basis of factual data presented at the
hearing.

Mining Claims: Discovery
When a mining location is made and the workings on the claim consist only

of surface explorations,: the 'land in the claim is then withdrawi from
'mineral entry, and subsequent to the withdrawal there is a substantial
mineral discovery at depth' on the claim, the claim is properly declared
null and void for lack 'of discovery when it cannot be shovn that there was
any physical or geological relationship between the surface deposits which
are of a low mineral value not constituting a discovery and the subsequent
'substratum showings.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

C. F. Snyder, J. F. Allison, Max Sitton, id F. A. Sitton have
appealed to the Secretary of the Interior from a decision of the As-
sistant Director, Bureau of Land Management, dated March 13, 1964,
which 'affirmed a decision of a hearing examiner, dated June 15, 1962,
declaring invalid the DeLuxe and Master DeLuxe lode mining claims,
situated in secs. 22 and 27, T. 44: N6, R. 19 W., N.M.P.M. (Lower San
Miguel Mining District, San Miguel County, Colorado). The basis
for the decision was that no discovery of a valuable mineral deposit
had been made on the claims within the meaning of the United States
mining laws prior to the effective date of Public Land Order No. 459,
13 F.R. 1763, which withdrew the lands embraced by the claims from
mineral entry as of March 30, 1948 and reserved them for the use of
the Atomic Energy Commission.

A hearing was held at.Denver, Colorado, on May 16 and 17, 1961.
According to location certificates introduced at the hearing, the claims
involved were located September 10, 1941, by C. F. and C. A. Snyder,
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the discovery mineral apparently being vanadium. The issue framed
by the examiner was whether the claims involved were valid existing
claims on March 30, 1948, and thus within the provision of Public
Land Order 459 which excepted from the withdrawal "valid existing
rights." To be valid claims as of that date, there must have beef a
discovery of a valuable mineral deposit within the meaning of the
mining laws on the claims as of that date.

Appellants submitted on appeal to the Director six affidavits by
professional mining engineers, a geologist, and miners familiar with
the area, allegedly contravening the Government's testimony. These
affidavits were submitted to support their request for a further hear-
illg. The Assistant Director denied the request.

On appeal to the Secretary, the appellants repeat several conten-
tions made below. They contend, inter aia, that the case should be
remanded for the taking of further testimony because they were al-
legedly surprised at the hearing.by a novel geological theory presented
by the Government; they contend that since they were not profes-
sional geologists they were not then able to refute the Government's
testimony. The appellants also repeat their contention that the law
-of discovery was not properly applied in this case. They contend
further that the Government did not make. out a prima facie case
of absence of discovery-that the Government's case was based upon
unproved geological theory and inforniation derived after 1955, which
-was thus not available to a miner in 1941 or 1948.

They contend that when the contestant in a mining case makes out
a prima facie case the burden of going forward shifts to the contestee
but the burden of proof remains upoii the contestant to prove absence
of discovery.

The last contention is contrary to well established law. Foster v.
Seaton, 271 F. 2d,836 (D.C. Cir. 1959), states at pages 837-838:

Appellants' third allegation of error is that the Secretary failed to hold the
Government to the standard of proof required by the Administrative Procedure

* Act, which states that "the proponent of a rule or order shall have the burden
of proof." 60 Stat. 241 (1946), U.S.C.A. §1006. The Secretary ruled that,
when the Government contests a mining claim, it bears only the burden of going
forward with sufficient evidence to establish 'a prina facie case, and that the
burden then shifts to the claimant to show by a preponderance of the evidence
that his claim is valid. The short answer to appelants' objection isi that they,
and not the Government, are the true proponents of a rule or order; namely,
a ruling that they have complied with the applicable mining laws.; One who
has located a claim upon the public domain has, prior to the discovery of valu-
able minerals, only "taken the initial steps in seeking a gratuity.from the. Gov-
ernment." * Until he has fully met, the statutory requirements, title to
the land remains in the United States. * * Were the rule otherwise, anyone
could enter upon the public domain and ultimately obtain title unless the Gov-
ernment-undertook the affirmative burden of proving that no valuable' deposit
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existed. We do not think that Congress intended to place this burden on the
Secretary.

See also United States v. Ke7ly Shannon et al., 70 I.D. 136 (1963);
United States v. Robert G. and Orpha B. McMillan, A-29456 (July
26, 1963).

As to the rule of discovery, the correct rule was applied in this case
as set forth by the hearing examiner in his decision:

The time-honored test to be applied in determining whether a dis-
covery has been achieved on a lode claim is that set forth by the
Department in Jefferson-Montana Copper Mines Company, 41 L.D.
320 (1912)

1. There must be a vein or lode of quartz or other rock in place.
2. The quartz or other rock in place must carry gold or some other valuable

mineral deposit.
3. The two preceding elements, when taken together, must be such as to war-

rant a prudent man in the expenditure of his time and money in an effort to
develop a valuable mine.

It is clear that many factors may enter into the third element: The size of
the vein as far as disclosed, the quality and quantity of mineral it carries, its
proximity to working mines and location in an established mining district, the
geological conditions, the fact that similar veins in the particular locality have
been explored with success, and other like facts, would all be considered by a
prudent man in determining whether the vein or lode he has discovered warrants
a further expenditure or not.

"In other words, to constitute adequate discovery under the mining
laws it must be conclusively established by competent evidence that
da mineral deposit las been actually found and physically uncovered
within the limits of each mining claim located, and that the 'situation
and formation of the mineral so found and uncovered are such as to
justify a prudent man in the further expenditure of time and money,
with a reasonable prospect of success, in developing a valuable mine."

See also Castle v. Womble, 19 L.D. 455 (1894); Chrisman v. Miller,
197 U.S. 313 (1905); Cameron v. United States, 252 U.S. 450 (1920);
Best v. Hu'ntboldt Placer Mining Company, 371 U.S. 334 (1963);
and Mullkern v. Hammitt, 326 F. 2d 896 (9th Cir. 1964).

.A showing of isolated bits of material, not comected with or leading
to substantial values, does not constitute a discovery. United States v.
Frank J. Miller, 59 I.D. 446 (1947) ; United States v. Richard L. and
Nellie V. Effenbeck, A-29113 (January i5, 1963). Nor is it sufficient
to constitute a discovery that the mineral showings indicate only that
more exploratory work is warranted. United States v. Clyde R.
Altman and Charles M. Russe-l, 68 I.D. 235 (1961). Nor may a
discovery be based upon geological inference since geological infer-
ence, no matter how strong, cannot be substituted for discovery and
the showing of mineralization on nearby claims camot serve to estab-
lish discovery. Cf. H. Leslie Parker et al., 54 I.D. 165 (1933); United
States v. John R. and Pearl S. Dodson, A-27905 (July 31, 1959).
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Further, the mere hope or expectation, based upon a general belief,
that values will increase at depth is not sufficient to validate a claim.
United States v. Duvall and Russell, 65 I.D. 458 (1958).

Particularly applicable to this case is the long-established rule of
the Department, stated in the case of Rough Rider and Other Lode

.Claims, 41 L.D. 242 (1911), as follows (syllabus):

The exposure of substantially valueless deposits on. the surface of. a lode
mining claim, in themselves insusceptible of practical development, but which
taken, in connection with other established geologieal and mineralogical con-
ditions in the district lead to the hope or belief that a valuable mineral deposit
exists within the claim, does not constitute the discovery of a vein or lode
within the meaning of the law nor afford a valid basis for a lode location.

In subsequent consideration of the Rough Rider case, supra, the
Department held that since the Department had for years allowed
mining locations to be made in the area and to go to patent on the basis
of the showings held to be inadequate in the Rough Rider decision,
supra, it would not give the ruling quoted a retroactive effect. Rough
Rider and Other Lode M1ining Claims, 42 L.D. 584 (1913). However,

* the rule has been applied to all claims located after the date of the
first Rough, Rider decision. Gonzales v. Stewoart, 46 L.D. 85, 88
(1917); United States v. Bunker Hill and Sullivan Mining and Con-
centrating Company, 48 L.D. 598 (1922); United States v. Arizona
Manganese Corporation, United States v. Chapin Exeploration Com-
pany, 57 I.D. 558 (1942); United States v. Wallace A. Schwart et
al., A2-7673 (June-20, 1933); Emil Mars et al., A-7671 (November
11, 1933); Ellen T. Gasson, A-9897 (November 11, 1933).

Upon a careful review of the evidence, I am of the opinion that the
Government clearly made out a prima facie case that there was no
discovery here within the requirements of the mining laws on the date
of the withdrawal or prior thereto and that the Government's case
-as not successfully refuted by the appellants.

The evidence at the hearing shows that the two. claims in question
are located on the Morrison formation which consists of the Brushy
Basin member and the Salt Wash member, the latter immediately
underlying the Brushy Basin member. (Apparently the term "Mor-
rison formation" is used also to refer only to the Salt Wash member
(Tr. 257.). The Brushy Basin meinber is exposed-on the surface of the
claims. (Tr. 22.) The principal minerals in the area are uraniui and
vanadium which are mainly fouid in the Salt Wash member, although-
they are also found in the Brushy Basin member. The minerals occur
inllthe Salt Wash member in tabular-shaped ore bodies or rolls which

* rarely exceed 20 feet in thickness. (Tr. 23-24, 100, 196-197.)
There is no evidence that prior to the elffective date of Public Land

Order 459 aly holes were drilled or shafts sunk on the claims to the
Salt Wash member (Tr. 276). The first holes were drilled in 1958,
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approximately 10 years later, and in 1959 and 1960 (Tr. 249). Urani-
um ore was struck at a depth of 201 feet in the Salt Wash member
(Tr. 251) and approximately 2,500 tons of ore have been removed
('Tr. 255).

Ralph Spengler a geologist and mining engineer, testified for the
Government that he took four samples from surface points on the
claims, two from each claim, and that only one sample showed ore
grade material. He said it was 'a high grade sample which was not
representative of the entire radioactivity outcrop that he sampled.
(Tr. 5.) He'concluded.

My opinion is that a person of ordinary prudence would not be justified in the
further expenditure of his time and money with a reasonable prospect of develop-
ing .a liaying mine on these claims. I base this opinion upon the evidence that
I have observed on the surface of the claims. I base it upon the assays that I
have taken; upon the size of this mineralization, which I believe has no appreci-
able extent, and I base this opinion upon my knowledge of the occurrence of
uranium in the Morrison formation, of its characteristics, of q its relation to
various geological structures * * *. (Tr. 122.)

James McIntosh, also a mining engineer testifying for the Govern-
ment, took two samples whic lhe had assayed. He said that the assay
signifiedtohimthat

: * iithe material I sampled is lov 'grade uranium-vanadium bearing ma-
terial, and * * * the places I sampled deserve of some more exploratory work,
but they do not deserve the commencing of mining operations. (Tr. 212).

He concurred in Spengler's conclusions stated above(Tr. 222).
'The apellants do not appear to contend seriously that their alleged

discovery is based upon 'their surface explorations; rather they at-
tempt to link their surface finditngs with their §ubsequent discovery in

'the Salt Wash membner in 1958, over 10 years subsequent to te with-
drawal of the land from nmineral eutry.

This is tle critical issue in this case, whether the 'mineralization
foimd in the surface of Ithe elaims in the Brushy Basin member as of

'the effective date of the withdralwal may be considered as 'a discovery
of the mineral deposits found 10 years later at depth in the Salt Wash
member. Appellants contend, in effect, that' their surface findings

fconstitute such a discovery because they are indicators of and part of
the greater values at depth.

At the' hearing, F. A. SittOfi was the only one to testify for the
appellants on this issue. He testified that he had engaged in mining
sinee 1937, that h 'had mined from the Morrison formation in the
area, that in four differentgroups of claims on which he found miner-
alization in the surface Brushy Basin forihation, he also found paying
ore in the "Morrison"' (Salt Wash) formation below. On the basis of
this exer ence he stated tha t'there is a definite relationship between
the two. (f. 242-247, 247 is'incorrectli paginated 248.)

Sitton, owever,' did not testify that there was any physical con-
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nection between the surface mineralization and the ore body found
below.. in fact, il describing his experience inl striking ore in the Salt
Wash member in the four groups of claims where he first found sur-
face mineralization in the Brushy Basin member,he testified that he
found nothing of interest between the surface Inineralization and the
ore bodyv at depth. The only indication of mineralization below that
he relied on was the f act that in each instance le was drilling in a "soft"
formation. (Tr. 258-265). When asked whether te Material in the
soft formation w-as distinguishable from the surroiunding material, he
s imply said that it vas "softer"; that he had not paid any attention
to or noticed whether it differed in any other way, such as color; that
he did not particularly 'know whether the material was soft until it
was drilled (Trk 259). In other rds, he found no vein, lode, fissure,
or other eoiogica, structure connecting the 'surfuce ineraization
with the ore deposits below. They were completely discoinected.

'The six affidavits introduced by the appellants in support of a new
hearing also do not establisl that there is any geologic relation be-
tween the Brushy' Basin and Salt Wash formations. The affidavit of
Elbert E.: Lewis states that he is familiar with 11 mines in the Colo-
rado Plateau Region wlich' have produced vanadium and uranium
and 'have reported production from the Brushy Basin, and that many
of these "began -fron outcrops with similar surface mineralizatiol to
that. found olthe I)eLuxe claims." This affidavit posits no relation
at all between the Brushy Basin and. Salt Wash'formation. . It indi-
cates only other possible mineralization n1 the Brushy Basin. The
affidavit of E. V. Reinhardt nierely indicates thatboth formations
contain mineralized areas. The affidavit of Blair Burwell states that
there exists confusion as to -where the Brushy Basin ends and. the'
'Salt W7ash begins but that the occurrence of aimineralized conglomer-
ate on the Brushy Basin is evidence of mineralization in the Salt
Wash. Bur-ell's affidavit, although attempting to establish a connec-
tion between these two formations, has not pointed to any definitive I
factual evidence establishing such connection The affidavit of W.
Everett Haldane stated that otherclaims with which he was familiar
had commercial production from the Brushy Basin. The affidavit of
Max L. Sitton contains nothing establishing a relationship between
the forniations. The affidavit of F. A.. Sitton states that on a number.
of claims where he has found surface mineralization on the Brushy
Basin, he has then found further comercial. mineralization in the
Salt Wash. LBut, again as at the hearing,-he has not.esta'blished any
definite physical or geological linkage between the two.

The testimony of the Government witnesses elearly stated that there
was no relation. pengler testifiedC

If see no relation between slight shows of mineralization in the Brushy Basin
member, and any hope of fnding oTe in the Salt Wash member. (Tr. 122.) X
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In response to the question asked of Spengler whether in his study
of the mining activity in the Uravan Mineral Belt which includes this
claim, he had "discovered any references to any mines which follow
directly through a vein or some other similar path, mineralization
from the Brushy Basin member of the Morrison formation to the Salt
Wash menber of the Morrison "formation in this area?" Spengler
responded-

I know of no such mines which follow from the Brushy Basin member ito
the Salt Wash member in this area. (Tr. 99.)

'Spengler reaffirmed several times his opinion that no connection
existed (Tr. 132, 148, 16(, 172-173, 179-184). He stated-

I found no publications written connecting the Salt Wash with the Brushy
Basin. (Tr. 15.)E;

McIntosh, the other Government witness, agreed that there was no
correction (Tr. 214).

On the basis of this testimony by the Government's witnesses and
the absence of countervailing evidence by the appellants, I conclude
that no physical or geological connection has been shown to exist be-
tween the surface mineralization in the claims and the mineral-de-
posits found 10 years later to exist at depth in the claims. The fact
that experience in the area might have indicated that ore bodies at
depth might be found where surface mineralization existed does not
satisfy the requirement of a discovery. The situation here is precisely
that ruled on in the Rough Rider case, supra.'

In this connection, only brief note need be taken of appellants'
claim that they were surprised by the testimony of 'the Government
witnesses as to the geological theories concerning the manner in which
the vanadium and uranium deposits may have been formed in the
area. While the theories were advanced for the purpose of showing
lack of connection between the mineralization in the Salt Wash mem-
ber and that in the Brushy Basin, they were admitted to be unproved
(Tr. 31-32).' Disregarding themi completely, as we have done up to
now, we have ample evidence of lack of connection upon which to base
a decision here. There is no necessity, therefore, to examine the
theories advanced.

This leaves for consideration only the belated efforts made in the
affidavits submitted to the Director to show that the mineralization
existing prior to the withdrawal on the surface of the claims was suf-
ficient to constitute a discovery. At the hearing no serious attempt
was made by appellants to claim that their surface findings were suffi-
cient to constitute a discovery. F. A. Sitton did testify that he ex-
amined the discovery cuts on the claims in 1944 and that in his opinion
they showed mineralization that. would have caused a reasonably
prudent person to proceed further (Tr. 25 1). However, he sampled
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only one claim, the DeLuxe; the sample assayed at 1.85 percent vana-
dium ore (Tr. 251-253). Despite this testimony as to value in 1944,
Sitton did not attempt to lease the claims at that time because he did
not have a drill rig that would go over 18 to 20 feet.: He waited until
1958, 14 years later, before he bought a half-interest and leased a half-
interest in the claims and then he drilled his first hole 201 feet deep
to find the ore body in the Salt Washn member.' Thereafter he drilled
another 46 holes to depths varying from 50 to 230 feet. (Tr. 249-
251.) These delayed acts are scarcely indicative of a belief in 1944
that a valuable mille could be developed out of the surface mineraliza-
tion found on the claims at that time.

C. F. Snyder, one of the locators and appellants, testified that, aside
from the discovery work that he did, he did no actual mining on the
claims prior to about 1958 and that he did no drilling or other ex-
ploratory work at all on the claims (Tr. 275-276). This inactivity
from the location of the claims in 1941 to the commencement of drill-
ing operations in 1958 to a lower formation is scarcely evidence of a
discovery of a valuable deposit in the surface cuts prior to the with-
drawal in 1948.

At the hearing there was evidence that in the 1940's vanadium ore
had to average 1.25 percent vanadium Pentoxide to be sold (Tr. 255).
There was also indication that the lowest grade of uranium ore that;
could be sold was .10 percent uranium oxide (Tr. 113). While this
was questioned by the contestees (Tr. 117), they offered no evidence
that uranium ore of a lower grade was salable. Of the six samples
taken by the Government witnesses only one, described by Spengler
as not representative, assayed over .92 percent vanadium pentoxide
and .097 percent uranium oxide. The others were much lower (Con-
testants' Exhibits 17 and 37). An assay certificate submitted by the
contestees showed two samples from the claims assaying .05 and .09
percent uranium oxide and .07 and .81 percent vanadium pentoxide
(Contestees' Exhibit D).

Looking at the affidavits submitted on appeal to the Director, we
find that Lewis sampled an outcrop onl the DeLuxe claim which as-
sayed at .04 and .05 percent ranium oxide and .41 and .96 percent
vanadium pentoxide. Reinhardt cut three samples which showed .062,
.014, and .021 percent uranium oxide and .61, .29, and .35 percent
vanadium pentoxide. Haldane took a grab sample on the DeLuxe
claim which ran .66 percent vanadium pentoxide. The other affiants
did not sample. However, F. A. Sitton attached a statement of the

It is interesting and significant to note that according to the abstract of title furnished
with the contestees' answer to the contest complaint, the lease to Sitton, executed Sep-
tember 8, 1958, provided that within 20 days from that date lessee was required to start a
drilling program and drill no less than 3000 feet and to start a mining operation within
30 days after completion of drilling "providing Lessee shall discover on leases property
an ore body of commercial grade and quantity [sic] that is amenable to treatment."
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ore sold from the Deluxe claim, presumably from the Salt Wash de-
posit, in the period 1959-62. This statement showed that the ore
averaged 1.59 percent vanadium pentoxide and.2178 percent uranium
oxide, far higher percentages than those shown by the surface samnples
taken by the affiants 'and the Governnent witnesses.

In short, the great preponderance of the evidence, including- that
submitted by the contestees, is that the mineralization found on the
surface of the claims, even as of this late date, is of such a low grade
as to lave no commercial value.

In this connection,: it is to be noted that, except possibly for the
afficlavit of Reinhardt, no evidence has been stbmitted at any time
as to the possible or probable size of the vein, lode, or deposit claimed
to have been discovered on the surface of the claims., (See Tr. 96, 98.)
Thus, even a high-grade sample of an isolated bit of material would
be meaningless in itself without a showing of the probable size of

* the deposit from which the sample, was taken. Reinhar dt's affidavit
* refers to sampling a 200-foot outcrop which had evidence throughout

of vanadium minerals and in two places of ore-grade mineral. How-
; :Vever, he sampled the two points with the negligible results listed

above.
Thus, although the affiants expressed their opinion that a prudent
fmatn would have been justified in 1941 or 1948 in spending time and

* money ol the claims with the reasonable expectation of developing a
paying mine, not one stated his belief that thre mineralization found on
the surface in the Brushy Basin member constituted in itself a dis-
cove Iry of a valuable deposit. Rather the affiants were saying no nore
than that the mineralization found warranted a prudent mal in pro-
ceeding further to fihd a valuable deposit which could reasoniably be
inferred to exist at depth but which had ,noty yet been reached when the
withdrawal became effective on March 30, 1948.

To summarize, the only valuable mineral deposit shown to exist on
the claims is the deposit found by 'drilling in 1958 to exist at a depth
of 201 feet in the Salt Wash forlation. There is no Ievidence that any
portion of this deposit extends to the surface and was uncovered on
March 30, 1948.

Accordingly, it must be concluded that no discovery of a valuable
mineral deposit has been shown to have been made as of March 30,

f 1948, and no showing has been made that a further hearing would be
productive of evidence that such a discovery had been made.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the Assistant Director's decision is affirmed.

ERNEST F. Hom,
Assistant Solicitor.
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' ,HUGHMaCALLUM WOODWORTH

A-30285 Decided IMay 5,1965*

Mining. Claims:: Generally-Mining. Claims: Surface, Uses-Surf ace -,e-
sources Act: 'Geiierally-4Surface: ResourcesAct: Veriled Statement.

Although the alienage of -a mining -claimant may not proride a ground
for collateral:,att5~ck, upon hispossessory title by other claiaants, it is a
-ground upon which the United. States, as sovereign, may reject the alien's
verified statement'filed under the act of July 23, 1955, asserting surface
rights to a ining' claim', because the mining laws authorize the occupancy
and purchhse of public lands for :their minerals only by United States
citizens or those who have declared their intent to become citizens.

APPEAL FROX THE BUREAU OF LAND LA1AGEMENT

0 Hugh'MacCallum:Woodworth has appealed to the .*Secretary,.of

the Interior from a decision by the~ Division of Appeals, Bureau ,f
Land Management,-dated February 20, 1964, affirminga. Spokane land
office debcision rejecting his verified statement filed after noticeeto him
of proceedings initiated by the United .States Forest Service under.
section 5 (a) of the act of July. 23, 1955, 69 Stat. 369,:30 U.S.C. §613
(1:958).; on the'ground that the verified statement did not contain the
dates of location of the mining claiins listed in the statement as re-
quired by the act;> The. land office had also stated another ground for
rejection, that the claimant is not a citizen of the United:States. The
Divisioi:of Appeals, however, statedo that the question of thelaimant's
citizenship is pertinent to patenting the claims. and did not need to be

:. .. det~ertmincd in this proceeding. :''T-:.; ;;; ;0:..,00;t::0 :.00.0
: A iiotice. requiring mining claimants to file verified. statements in

acordance with section 5 (a.) of the act of July 23 1-955 supra5 was
first published on May, 8, 1957, at the request of the Forest Service.
Apellaftt's affidavit, was ti-ely filed on July 3.1',, 1957, setting forth a
poftion- of the required information. The information held to be
lacking was data setting forth the dates of location 'of the claims and
recording informatio. Appellant-in his affidavit, as, to the date of
location and; book and page of recordation of the notice or certificate
of location simply stated:-

Unknown,' as recordswere destroyed y a fire' at Ellensburg (then County
Seat) about 1889.-,

"Appellant in his present appeal refers to this:statemein tand asserts
that it "at least places the'dates as 'prior to'1889'." Hle contends that
the "act: of God which reinoved the official records from all 'human
access" should excuse him from supplying them 'more preeisely.

*Not inchronoloal order.

1 't8J0L44S S 65 t- -0- iX . ; t 02 i N -4
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- The act of July 23,- 1955, requires a verified- statement to set forth
the date of the mining location and the book and page of recordation
of the notice or certificate of location, together with other information.
The argument implied in appellant's statement onappeal regarding the
information given in his verified:statement is that he furnished all the
information available to him because of the impossibility of furnishing
the explicit information due to the destruction of the records.

Although it' is likely that the appellant could have,'given more
information than he chose, to, even, assuming that -literal compliance
with the requirements of the statute and notice was not.possible, it
is not necessary to decide the appeal on this' ground because the de-
cision below must be affirmed for another reason. This reason is the
second ground given' by the land office, the appellant's lack of citizen-
ship. The appellant has not denied his lack, of citizenship in the
United States but indeed has affirmatively stated in a letter to the land
office that he is a citizen of Canada and has not declared his intention
of becoming a citizen of the United States. lHe contended in his
appeal from the land office',decision that the absence of citizenship
could not -be a defect in his statement because United States citizenship
was never stated as a requirement. He also stated that the State of
Washington. recognizes possessory title to mining claims by aliens and
that he has not been informed of any "overruling of this" by the
Federal Government.

The' Division of Appeals suggested that the issue of citizenship
need not be raised'as to a verified statement because it is pertinent
only to the patenting of claims. This suggestion overlooks the fact
that the proceedings brought under the 1955 act raise a question of
superior right and title in mining claims, so far as surface uses of
the claims are concerned, as between the claimant or claimants and
the United States. 'The 1955 act provides a means whereby the usage
of surface resources on mining claims can be limited solely to that
necessary for mining purposes' by permitting the owner of a mining
claim to waive any rights to surface resources, either expressly, or by
failing to file -timely the required verified statement. If the state-
ment is filed a hearing is held to determine the validity and effective-
ness of any right or title to, or interest in, or under, the mining claim
contrary to rights of the United States to. manage and dispose of
surface resources other than mineral deposits subject to location
under the mining laws. 'See the discussion regarding the necessity
of proving a discovery in order for a claimant to prevail at such
a hearing.. United States v. Clarence E. Payne, 68 I.D. 250 (1961).

The mining law, particularly Rev. Stat. § 2319, (1875), 30 U.S.C.
§22 (1958), provides, that lands having valuable minieral deposits
shall be free "and open to occupation and purchase by citizens;,of the
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United States and those who have declared their intention to become
such." See also Rev. Stat. §2321 (1875), 30 U.S.C. §24 (1958).
Patent may be issued to any person authorized to locate a claim under
that provision. Rev. Stat. § 2325 (1875), 30 U.S.C. § 29 (1958). In
cases applying these provisions whre there have been questions of
alienage, the general rule that has been followed is that the incapacity;
o f a person to take and hold a mining claim by reason. of his lack of
citizenship is' open to question by the government only and not by
others except in behalf of the government. See Mflanuel v. Wulff, 152
U.S. 505' (1894). In that case the naturalization of a Canadian alien'
was held to have a retroactive effect giving validity to his mining
location "so as tobe deemed a waiver of all liability to forfeiture and
a confirmation of title." Id. at 511.

As stated in another case, the meaning of Manuel v. Wulif is that
the "location by an 'alien and all the rights following from such loca-
tion- are voidable, not void, and are free from attack by anyone except

,the government." McKinley Mining Co. v. Alaska Mining Co., 183
U.S.563, 572 (1902); see also Billings v. Aspen Mining & Smelting
CO., 51 Fed. 338 (8th (ir. 1892), rehearing denied,.52 Fed. 250, appeal
dsmssed Aspen M~inin+ cd Smelting Co. v. Billings, 150 U.S. 31
(1893), and other cases listed under the notes on citizenship in 30
U.S C.A.' following sec. 22. These cases generally involve disputes
among private claimants and not a dispute between an alien and the
United IStates. In the cases, there is the recognition' that, although
the possessory title of an alien may not be subject to collateral attack
because of his alienage by citizens, it is defeasible'by the sovereign, the
United States.

Thus, although the appellant as an alien may have a possessoryinH-
terest in the mining claiims which would be recognized in any disputes
between him and other -claimants, he is here attempting to assert a
possessory right and title superior to the United States.. The fact that
he acquired his interest in the claim'from his father who acquired it
through a sheriff's sale, which was recognized in the Washington
courts does not matter here. The essential factor is that by filing the
verified statement under the 1955 act, although it is not a'request for a
patent, nevertheless, the appellant is asserting rights superior to those
of the United States as to the surface resources of the claim. Because
appellant has' admitted his lack of citizenship and-also that he has not
filed a declaration of intent to become a citizen, there are no essential
facts in dispute which require a hearing'toiresolve.

'The question then remains: what rights, if any, does the appellant,
as an alien, have against the United States with respect to this-mining
claim a As mentioned previously, the 'mining laws'declarethat public 
lands are open to "occupancy and purchase" by citizens and; those ;who
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have declared their intent to become citizens. The appellant, not fall-
ing into either of th6se categories, thus is not qualified to i rhase a
claim from the United States nor can he hold a claim under possession
or oc~cupancy against the Uniteid -States. 'This Ibeing &h~e case his verifiedC
statement cannot be accepted as giving him a ight superior to the
United States to the use and maliagement of the surfac& resources on
the claims. '

A:ccordiXnfy, pursuait to the autlority dleated to the1Solcit'or by
the eretar~y: f the`Interior (10 DM- 2.2A(4) (a);4 F.R. 1348),
the decision is affined as. to the rejection of te verified statement but
for tlie reasons above given.

ERNEsT F. Hbom
A ssistant oliitor.

R-AMPAR BTERPRISE8
JOSEPH ROSCO LEWIS'

A- 303 17 *'. Decided Jne 7 1966 -.

Alaska: Homesteads-Alaska. Possessory 'Rights-Alaska:: Trade and
anufacturing -SitesApplications and Entries: Priority

A - ardtest filed by e who has filed a notice of occupancy and settlement
'of'a trade and sanufacAtng site alleging superior rights of possession
against a homestead entry, for which notice of submiossin of final pr'oof has
b-een published, is pyoperly dismissed when the protestant fa:ls, as required

- bysection 10 of the actof May 14, 1898, to.commence an action within60 days
,,in a court of competent jurisdiction.' : :: S : :

A APPEAL FROM THE BUREAU OF LAND MANAGME-NT

Rampart lnterprises has'apealed to the Secretary' of li Interior
frona 6decision'dated May l, 164 of the Divison of Appeals whihl:
affirmeda 'decision of the Anchorage landofbice 'dismissing its protest

against the reinstatement of ho' nestead entry Anchorage 033375 of
Josph Roscoe Lewis.

L 0 V ewis': 'original entriy :was allowed. on January 4,' 0957, for the
Si/ANE,4sec. 33, T. 16., I. 3 'W. S. M. Alaska, followed by the
allowanc' on May , 1957, of his additional entry Anchorage 034167
for the l:/2 o :fthe same NE14. The original entry was closed on the
records of the land offce on N6'vember 21, 1960, when a- letter to Lewis
0datp~d: October 10, :1,9'60, requiring hlim to file a mineral waiver or take
other action lest his claim be canceled and the case losed, ion land ofice.
records was returned undelivered.' On January 16, 962, Lewis filed

lit appears that Lewis had otified the landi offlice on October: 29, 1955, of his change.
oftaddress for his additional entry, but had neglected- to mention his original entry in his
letter as he was required to do. Mewanse O Company, 67 D. 305 (1960) of. 43 CFR
221.93, now 43.-CFR 1840.0-6(e). -.-
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:final tproof, and on March 7,'1962, after notice from tl'I nd office of
fthe 'cancellation of hiis entry, hefiled a req uest for the reinstateme'nt
of his original entry.

Meanwhileon August 25, 1961, Rampart Enterprises fleda "Nice
of Location of Settlement Or Occupancy Claim In Alaska pursuant
to section 5 of the act of April 29, 1950, 64 Stat. 95, 48 U.S.C. § 46.1a:
(1958), stating that, it settled on or occupied the S1/2 NE1/4 sec. 33 asta
trade and manufacturing site under section .10of the aet of May :14,
1898, 30 Stat.' 413, as aimenc 48 U.S:C. §§ 461,462 (1958t) The: lan d
office rejected Rampart's notice as uficceptable in a'decision dated
November 29, 1961 on the ground that the proposed use, a garbage
dump, did not come within the terms of the trade'and manufacturing

site act, Supra. On appeal the Division of 'ppeals, Bureau o-f Land
Management on March 5 1962,'vacated that decision and remanded
the case forlfurther'proceedings.

Thereafter, a field examination was mnade'to determine whose im-
provements were on the land. On April 29, 1963, the land office issued
a decision, allowin rpinstatiement of Lewis' original entry and again
rejectin'g Ramtrt's notice, this time on the groulids-that. Rampart'had
not appropriated the land-at all and that the reintatement of Lewis'
entry had a retroactive effect to the entry's original, date of allowance
so, that the ;'land. was not available for occupancy by Rampart.

Iampart filed a protest against the lad office's determination.
The land office meanwhile continued to process Lewis' final proof.

Pursuant to a land offhce notice of September 27, 1963, publication of
submission of final proof was made inthe Anchoragie Daiy TiAes o 
October 2, 9, 16, .23, an d 30, 1963,, as required by the pertinent regu-
lation, 43 CFR 2211.9-7(b) (2).. Thenotice stated, In conformity
witha provision of section 10 of the act of May 14, 1898, as amended,
iUpra, 48 U.S.C. § 359(958):

Any person, corporation,, or association, having or asserting any adverse
interest, in, or claim to, the.tract of'land or any part thereof-sought to be pur-
chased, may file in the land office where such applicatiol is pending, under oath,
an adverse claim setting forth the nature-and extent thereof, and such adverse
claimant shall, within sixty days after the filing of such adverse claim, begin
action to .quiet title in a court of competent jurisdiction within Alaska, and there-
after no patent shall issue for such claim until the final adjudication of the
rights of the parties, and such patent shall then be issued in conformity with
the final decree of the court.

In a decision dated October 24, 1963, tthe .land ofi'c6 dismissed Ram-
'part's protest against its decision of April 29, 1963. The land office
concluded that upon the reinstatement of. Lewis' homestead entry
Rampart's claim became ineffective, and that the entry, having on it a
20' x 24' frame house. and a. cultivated area of 7 to,8 acre's was not
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"vacant" land open to occupancy as a trade and manufacturing site.
It then quoted the notice of publication, stpra and noted that Ram-
part might wish to follow the procedure it described. Rampart made
no attempt to comply with the terms of the statute, but instead filed
an appeal'from the land office decision.

On appeal, the Division, of Appeals held that since an examination
of the land revealed that no improvements had been placed on the land
by Rampart it gained no rights to it merely by filing a notice of occu-
pancy and that the land was open to other entry, citing Loran John
Whittington, Chester H. Cone, .A-28823 (August 18, 1961).

On appeal, Rampart argues that Lewis' entry could not be reinstated
because the filing of its notice and its doing of concurrent and subse-
quent acts of appropriation constituted an intervening claim which
severed the land from the public domain; that if it is to be deprived
of its rights, there first must be a contest; and that, in any event, Lewis
filed his final proof after the five-year period for filing such proof had
'elapsed.

This extended examination of the record demonstrates how inten-
fsisely interwoven have been the proceeding under the two claims and
that the rival claimants were aware of each other's interests no later
than April 29, 1963, the date of the land office letter to Rampart.
* In a recent decision the Department considered in detail the resolu-
tion of conflicting claims to public lands in Alaska. After discuss-
ing the last paragraph of section 10 of the act of May 14, 1898, as a-
mended, supra, and court and Departmental decisions interpreting it,
the Department held that a protest filed by an applicant for a homesite
against an application to purchase a headquarter site within 30 days
after publication of the latter application, based on the assertion of a
superior right to part of the land included in the headquarter ite
application, is properly dismissed iftthe homesite applicant fails, as
required by section 10, supra, to commence an action within 60 days in
*a court of competent jurisdiction to quiet title to the land in conflict.
John Martin Pearson, 70 I.D. 523 (1963) . It then concluded that 'the
appellant's failure to comply with the statute lost him his right to
claim possession of the disputed land superior to. the rival claimant.
Id.

This decision disposes of Rampart's rights. As it held, Rampart not
only lost its right to assert rights to the land in conflict superior to
Lewis', but also to raise by protest before the Department the issues
it should have litigated in a court action. Therefore Rampart's pro-

: test was properly dismissed.
There remains appellant's contention that Lewis filed his final proof

late. T he land office decision! of October' 24, 1963, held' that as the en-
* tryman did not submit final proof until January 18, 1962, 'amended
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on July 8, 1963,0 while the' entry was allowed on January 4, 1957, the
proof was not submitted during the 5-year period allowed by the
homestead statute (Rev. Stat. § 2291 (1875), as amended, 43 U.S.C.
§ 164 (1958)), made applicable to Alaska by section oif the act of
May 14, 1898, 30 Stat. 409, as amended, 48 U.S.C. §371 ;(1958). It
said, however, that the case would be subject to equitable adjudication,
all'else being regular. This is- a proper disposition, considering that
the delay extended for only a few days and that therie are no interven-
ing rights.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ;24 F.R. 1348),
the decision of the Division of Appeals is affirmed for the- reasons
stated.

ERNEsT F. ibM,
-Assetat Sol citor.

CLAYTON . RACCA

A-30305 Decided June 7, i965:

Alaska: 'Trade and Manufacturing Sites-Rules of Practice: Hearings
Where an applican t to purchase an 80-acre trade and manufacturing site

claim asserts that he has Occupied and used all ;the acreage in meeting the
requirements- of section 10 of th4 act of May 14, 1898, and requests a hear-
ing to prove the extent of the acreage so claimed after the Bureau has re-
quired him to amend his application by filing a new description to include
no more than 10 acres, the case will be remanded for a hearing to resolve the
factual issues raised relevant to the issue of whether the requirements of
the act have been satisfied and, if so, what acreage the applicant may be en-

* titled to purchase. -

APPEAL ROM THE BUREAU O LAND MANAGEMENT

Clayton E. Racca has appealed to the Secretary of the Interior
-from a decision by the Division of Appeals, Bureau of Land Manage-
ment, dated March 23, 1964, 'affirming an Anchorage -land office deci-
sion which rejected in part his application to purchase an- 80-acre
tract- as 'atrade and mianufacturing site, -by holding that a 1O-'acre tract
would be sufficient to' include the maximum acreage occupied and ac- -

tually used for trade, business or other productive industry. The
decision allowed the claimant time within which he could furnish a
description to include 10 acres -as his' claim.- - --

Appellant objects to the Bureau; decisions. He states that the
Bureau has apparently agreed that he has complied with the laws and
regulations pertaining to the' acquisition of trade and manufactur-
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ing sites and that the only dispute is to the amount of acreage which
should be allotted to him. He states that there was no showing by
te Bureau as to how the. 10-acre figure 'was reached and he asserts
.that the deterriiiation~as to how much laud he is entitled to must, be
settled at a hearing and cannot be arbitrarily established by the Bureau
or by himself.. le therefore repeats a request for a hearing which
was denied in the decision below on the ground that there is'no like-
lihood that a hearing would develop facts decisive of any issue and no
showing had been made that evidence to conovert the facts of record
could be produced by the appellant. H owever, appellant swears on
appeal under oath that'.the: 80-acre tract is actually being used and

:ccupied as a necessary part 'of a bona-fide trade and productive in-
dustry, that t'he type of business he will colduct will require somewhere
near 80 acres or his business will have to be reduced proportiohatdy,
and that he cannot conduct the business within o 10-acre site. He
asserts that he has placed improvements throughout the claim consist-
ing of cabins and other structures, camp sites along the frontage of
the lake which his claim 'adjoins, and riding trails. He also asserts
that much of his time spent on improvements* was spent in building
a road to the claim and he contends' that this should be considered as
part of the improvements.

Appellant's application and claim were made under seotion 10 of the
act of May 14, 1898, 30 Stat. 413, as amended, 48 U.S.C. '§4G, 462
(1958), which permits the purchase, of notmore'than 80 acs b one:

* isin possession of'and occupying public landsin Alaska in good'fdltkfor the
purposes of trade, manufacture, or other productive inhustry s * upon sub-
mission'of pof f that said areanembraces iiprovenients of the claimant and is
needed in the prosecution of such trade, manufacture, or other productive in-
dustry *** * ' '

Provided, That no, entry shall be allowed under this Act:on lands abutting on
navigable water of more than eighty rods'.

* * * - * Su - * *

-As amended further by section 5 of the act of April 29, 1950, 64 Stat.
-95, 48 U.S.C.'§'461a (1958), notice of occupancy under this aict is re-
quired to be filed in a land office 'within' 90 days from its initiation in
'order for the claimant to receive credit for such occupancy, and an
'application to purchase the 'claims along with the required proof or
showing. must 'be filed within five years after the filing of tlh notice
of claim.

Appellant's notice of.location of settlementoroccupancyunderthe
act was filed on May 13, 1958. The notice stated that there were no
bnildiiigs or imp ovements on the land, and also that the claimI was
desired "as a huting-fishing resort, lodge, boat-and cabin rentals, and
other. relative operations." Hi application to purchase was" filed. on
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May 7, 1963. It listed the following improvements with their 6osts:
log cabin 20 x 12, $1500; frame cabin 10 x 20, $800; frame cabin 10 x
18, $800; trailer house,' $950; barn. 2 x 12, $800; road $3600; trails,
clearing and adnozing, $2000 with an estimated total valueof' the im-
.provements:of $10,45'0. It also stated that a cabin was "contracted last
year" at $1500 but had not yet been built and that its value was not
included in the value of improvements. The nature of the trade,.busi-
ness or productive industry was given as a "resort, horse boarding,
riding stables, and Const. Company Headquarters."

The; decisioII below found that although it was inten of the appel -'
lant to use the 80-acre tract for boarding horses, promoting a riding
stable and providing riding tails for prospective paying guests and
for certain other purposes to develope a recreational area, it appeared
from appellant's own assertions that other than slight use for a, resort
and construction company headquarters,; the business was simply pro-
spective and that only 10 acres -vould- be the maximum amount of
acreage occupied and needed for hel business which was in 'operation
prior to the expiration of the 5-yeart life of the claim. It concluded
that the prospective'busines' could not be considered as feeting the
requirements, citing 43 CFR 81.6(a), now 43 0FRI 2213.1-2(d).

,The 'difficulty with the appellant's position, as was oted in the
decision below, is that he has not made an offer of specific proof to
dispute specific facts mentioned in the decisions below. He has in
this appeal generally asserted usage and, need for the entire 80-acre

; tract and he desires a hearing to delineate the exact acreage to which
he is entitled. The Bureau did* indicate that there were improve-.
ments at various places throughout the-tra6t but did not indicate which
improvements could be those which constituted a business as meeting
the requiremnts of the act.

The case which is before us IS unsatisfactory insofar as both the
Bureau and the appellant are concerned because of this* denial and
dispute as to the pertinent facts regarding occupancy and the inter-
pretations which should be drawn from those facts which show some
occupancy. Therefore, a hearing in this case is desirable to clarify
whether or not the facts of improvement and occupancy;are sufficient
indeed to meet the requirements of the act, and, if so, the extent of the 
acreage which did meet the requirements Also, there needs to be a
determination as to whether the lake adjoining. the claim is navigable,
for it appears from the record that appellant's claim comprises more
than eighty rods abutting the lake, and the act permits an entry to
abut only eighty rods on navigable water.

We may point out that insofar as the decisions'below indicated that
there must be actual occupancy and use for the purposes mentioned in

780-74-65-2



242 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 I.D.-

the act before, purchase may be permitted, they are correct. See
Wilbuy J. Erskcne, 5 L.D. 194 (1925)1. They were also. correct in
indicating that the requirements had to be satisfied before the filing-of
the final proof, within the 5-year life o f thle claim, since the 195Q -amend-
ment requires the application to purchase, with the required proof, to
be filed withing 5,years after the filing of the notice of claim.

Accordingly, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) ('); 24 F.R., 1348),
the decisions appealed from are set aside and the case is remanded to
the Anchorage land office so that a hearing may be held for the purpose
of resolving the issues stated above as to whether there were sufficient
acts of possession and occupancy in good faith to meet the require-
ments of the act of Lay 14, 1898, and, if so, the extent of land so
occupied and used which may 'be allowed to the claimant. If need be,
there should also be appropriate,action taken regarding the question
as to the validity of the claim or Iny part of the claim with respect
to the question of. whether the claim abuts, navigable' water and may
be in violation of the act insofar as the proviso forbidding a claim
OI more than eighty rods in such circumstances, is concerned.

ERNEST F. ONM,
Assistant Solicitor.

PETER PAN SEAFOODS, INC.
V.

WILLIAM SHIMMEL
A-30280 Ju'ne 7, 1965

Contests and Protests: 'GenerallyL-Rules of Practice: Private Contests-
Alaska Trade and Manufacturing. Sites-Soldiers' Additional Home-
steads: Generally '

'A private contest against a trade and manufacturing site claim cannot
be instituted by a person seeking a preference right of entry pursuant to the
acts of May 14, 1880, or March 3, 1891, since those acts relate only to con-
tests against homestead and desert land entries.

Contests and Protests: Generally-Rules of Practice: Private Contests-
Alaska: Trade and Manufacturing Sites-Soldiers' Additional Home-
steads: Generally

a Note that the Er-skine case followed: rulings made under an earlier act, section 12 of
the act of March 3, 891, 2 Stat. 1096, authorizing purchase of lands by one "in pOs-
session of and occupying public lands In' Alaska for the purpose of trade or manufacture,"
and held that the 1891 act was substantially similar to the 1898 act insofar as the re-
quirements of ocepancy and use for the purposes stated in the acts. It s clear that n
cases under the '1891 aet the 'Department did-not permit a claimant to obtain'more lands
than were actually improved and. used for trade and manufacture.. See John . Brady,
26 LD. 305 (1898j, and cases cited therein; Alaska Iprovemeat Go., 27 L.D. 451 (1898)
-Prie et al. v. Moore, 30 L.D. 397 (1901).
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'A private contest against a 'trader and manufacturing site claim cannot be
instituted by asoldiers' additional homestead applicant not, claiming present
title to or an interest in: the land involved; however, the defective contest
may be considered to be a protest and adjudicated accordingly.

Alaska: Trade and Manufactmring Sites-Soldiers' Additional Homesteads:
Lands Subject to

When notice of location of a trade and -manufacturing site claim has been
filed and' subsequent thereto a soldiers' additional homestead application
is filed for the land, and the trade site applicant admits that lie has made
no improvements on the land or done anything clse in furtherance of estab-
lishing a trade~ and manufacturing site beyond filing a notice of location, no
right to the land has been acquired by the trade and manufacturing site
applicant, and the land is properly subject to the filing f the soldiers'
additional homestetd application.

APPEAL FROM THE BUREAU O LAND. MANAGEMENT

Peter Pan~ Seafoods, Inc.,: has appealed to the Secretary of the
Interior from; a decision of the Division of Appeals,~ Bureau of Land
Management, dated JIanuary 24, 1964, which~affirmled. as modified an
Anchorage, Alaska, land office decision, dated May 8, 1963, sumlmarily
dismissing appellant's, contest complaint No.: 1658 against the Alaska
trade a-id manufacturing site claim of William.iShimmel on the ground
that no authority exists for a private party, to initiate a contest against
an Alaska trade and manufacturing site claim.'

The Division of AppeaN affirmed dismissal of the contest ~on the
same ground. It then proceededlt2oconsider t-he complaint as a protest
and dismissed it on the ground- that, since the trade and manufacturing
site claim was recorded, a prima f acie.valid' entry on the land had been
established anld no subsequent application for the land could be filed:
It therefore rejected the oldies'additional homestead application
filed by the appellant subsequent to the filing by Williamu Shimimel of
his notice of locationiof his tradeand manufacturing site. It held that
the land withiin Shimmel's claim isnot-su'hject tofurth-er application
~or-entry unless ancluntil his claim iscanceled, after investig~ation in'to
his compliahce with ther settlement, provisions of the trade and man-u-
facturing site law, 30 Stalt. 413 (1898), ,48 U.S.C. § 461 (1958).

The appellant contends on this appeal that it. Was eutitled to bring
a, contest against'Shimmel's claim.

The Department's regulations provide that a private contest may
be brought by any persoh (1) "who claims title to or 'an interest in
land adverse to any other person claiming title to, or an interest in
such land" or. (2) "who seeks to, acquire a preference right pursuant

1'The land office decision also noted that there was an Isue as to whether a corpora-
tCon Isa person" capable of initiating a contest under 4 CFR 1852.1-1 hut did not~ rule
on this ssue,. because of the mianner n which it disposed of the case. The Division of
Appeals decision held that a corporation is a proper party and erroneously stated that
the land office decision had held to the contrary.
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to the act of May 14, 1880, as amended (43 U.S.C. 185), or the act of
March 3, 1891 (43 U.S.C. 329) * *-*." 43 CUFR 1852.1-1. Because
appellant stated in its 'contest complaint that it was seeking to gain
a preference ritght ol the land in Shimiiel's claim, the Bureau assumed
that appellant was seeking to qualify as a contestant in category (2).
Sille the acts of May 14, 1880, and March 3, 1891, cited i the regula-
tion, provide only for a preference right of entry in the case of contests
against homestead and desert land entries, the Bureau correctly held
that appellant could not qualify as a contestant in category (2).

However, it was error to dismiss the contest without considering
whether appellant qualified under category (1). As to this, the regula-
tion permits a contest to be initiated only' by a person who claims title
to or an interest inl land. This means the assertion of a preeent title to'
or a pleseent interest in land and excludes one who, like appellant, is
merely seeking to -acquire' title to land.; Coipare the foimer regula-
tion, 43 CFR, 1954liev., 221.1. Accordingly, appellant was not quali-
fied as a contegtant under category (1) so bhat its contest complaint
was properly dismissed..-D t7' 

Nonetheless, appellant's defective contest complaint may be con-
sidered as a protest; (43 CFR 1852.1-2) 'against Shimmel's claim and
will be adjudicated as such.

The record shows that on August 1, 1961, Shimmel filed with the
land office his notice of location under the trade and manufacturing
site law, as required by 43 CFR 2213.1-1 (a), indicating that settle-
ment or occupancy was made by him July 29, 1961. On December 19,
1962, appellant filed.its soldiers' additional homestead entry applica-
t ion; for the same lanld.- Item 7-4 of that application stated that the
land "is unocculied, unimproved, and uappropriated by any per-
son * *i other than myself." t On March 8, 1963, the apellant'fi]ed
its contest complaint against Shiminel's claim, paying the requisite
fees on March 12, 1963, which is taken as the date of initiation of-the
contestl 'The' complaint alleged in part that Shimnmiel was Inot on
August 15, 1961, when he filed his location notice, actually using and
occupying 'the land for trade or manufacture, that he had placed no
improvements on the land and that he had made the location as a site
for a prospective business, 'which he had not established. The appel-
lant alleged that it, not Shimmel, was occupying the land on August 15,
1961, andprior and subsequent thereto.

Shimmel, in his answer to the complaint oi April 8, 1963, stated
that he had "been on the property mainy times" but admitted that he
had not yet moved anv buildings or supplies onto the prdperty because
of lack of access and that he had not yet begun any business on the
property. He stated that' 'he intended to Lse tle 'property, to ~good
advantage'butwould-lhave'toget access to it'atalltimes. '
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The Department has coinsistently held that the right to acquire a
trade and manufacturing site is limited to land which is actually':occu-
pied and used for purposes of trade and manufacture and that an
application for a prospective business site is not within the law.
Wilbur J. Erskine, 51 L.D. 194 (1925). The Department has specifi-
cally held that the mere filing of a notice of location of a trade and
manufacturing site claim, without more, does not create in the one
filing an interest: in the land as.'aainst a. subsequent applicant so as
to subject the subsequent application to rejection. Loran John Whit-
tington, Chester H. Cone, A-28823 (August 18, 1961). Since by his'
own admission Shimmel had done nothing other than to file his ivotice
of location and to, visit the land, without making any improvements
or commencing any business on the land, appellant's application for
the land was properly file. :

Therefore, pursuant to: the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A2(4) (a) ; 24 F.R. 1348),
the decision appealed from is affirmned to the extent that it dismissed
appellant's contest complaint but is reversed to the extent that it re-
jected appellant's application and the case is remanded for frther'
consideration of appellant's soldiers' additional homestead application.

ERNsT F. HoM,. 
Assistant Solicitor.

WESTLANDS WATER DISTRICT CONTRACT
CENTRAL VALLEY ROJECT, CALIFORNIA-

EXCESS LAND LIMITATIONS

Bureau of Reclamation: Excess Lands-Bureau of Reclamation: Record-
able Contracts

Under section 46 of the act of May 25, 1926 (44 Stat. 649, 650; 43 U.s.c
423e) the Secretary may allow purchasers of lands which are excess or
which become excess upon the purchase to execute recordable contracts
for the breakup of such lands after the execution of a water service or
repayment contract, but only with respect to lands which are excess before
the initial delivery of water to the irrigation block in which the excess
land lies.

31-36613 distinguished and limited.

M-36666; Jun 716, 1965

To: REGION-AL SOLICITOR, SACRAIENTO; CALIFORNIA

SUBJECT: WEsTLANDs WATER DISTRICT CONTRAdT, CENTRAL VLLEY
PROJECT, CALIFORN XCESS LAND LIMITATIONS

By letter dated June, 4, 1963, to you, the Manager-Chief Counsel,
Westlands Water District, requested our opinion as to whether persons
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who purchased lands subsequent to the execution of a water contract
with the District, but prior to the date of initial water delivery, will
be eligible to receive water for such after-purchased lands as are
excess in their hands by executing recordable contracts. The question
was asked in reference both to lands which were excess at the time
of the execution of the District contract and to lands which would
become excess only in the hands of the purchaser by reason of having
been purchased subsequent to the execution of the District contract.
The basic question is whether such lands are excess within the meaning
of the term "excess" as used in the third sentence of section 46 of the
Omnibus Adjustment' act of May 25, 1926. (44 Stat. 649, 650; 43
U.S.C. 423e) so that the owner thereof may execute a recordable cdn-
tract for the sale of such lands. and therefore receive water.

After careful 'consideration Of the facts in respect to Westlands
* Water District and the applicable law, I have concluded that the Secre-
tary has discretion to declare such lands to be eligible in the hands of
the purchasers for the execution of a recordable contract.

Factually, it appears that even though a water service contract with
the Westlands Water District was executed ol June , 1963, and a dis-
tribution system construction contract on April 1, 1965, it is unlikely
that water will become available through the distribution system for
the district earlier than 1968. It is not likely that the' system will be
totally finished until 19M2. There is, thus, a period of several years
during which project benefit will not, in fact, be available in the West-
lands Water District.

Section 46 of the Omnibus Adjustment Act of 1926 states in respect
of recordable contracts that " * * no [such] excess lands so held shall
receive water from any project or division if the owner thereof shall
refuse to execute valid recordable contracts * * In Kings and
kern River Projects, 68 I.D. 372 (1961), a distinction was drawn be-
tween those excess lands which were considered to be pre-existing,
with which the recordable contract provision of section 46 deals, and
the so-called coalescence of holdings. The point of- distinction is the
date of initial water delivery. The prohibition on coalesce e is effec-
tive only after water elvery.i, See also id p. 296, n. 63 and 374
(syll.). Adherence to this distinction will more readily bring about
a principal objective of the excess land provisons of Reclamaton law-
the breaking up of large uniits into family-sized irrigated farms. The
placing of excess lands under recordable contract is the initial step in

' Permitting recordable contracts to be executed. for excess landslacquired to the date
of initial delivery, of water has no ef ect upon the anti-speculation provisions of section
46 because' after the execution of a district contract; any lands which 'fall into the cate-
gory of excess at any time are subject to sale only at aprice fixed by the Secretary on
the basis of appraisal.'
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breaking up large land-holdings into family farms. While this fact
obviously cannot serve as an excuse for establishing an eligibility date
not authorizedby law, it is: nevertheless a relevant factor in consider-
ing which interpretation will best comport with the statute's under-
lying objective.

This conclusion is supported also by the fact that the United States.
could defer execution of a repayment (or water service) contract under
section 46 untilit is ready to deliver water. In such a case, obviously,
the cutoff date for determining for what excess land an owntermay
sign a recordable contract would be the water delivery date. That
repayment contracts are in practice entered into earlier is because of a
policy of the appropriations committees of the Congress, strongly sup-
-ported by the Commissioner of Reclamation and the Secretary, that
expenditure of funds for. construction of single purpose irrigation
facilities should have the security of a firm water user repayment com-
mitment in the form of an executed contract. See the Statement of the
Managers'on the Part of the House included in the ConferenceReport
onlthe Public Works Appropriation bill, 1957 (H.R. Rep. No. 2413,
84th Cong., 2d Sess., June 2, 1956).

SWe do not believe that, on its facts, Acting Solicitor's opinionM-
36613 2 dated July 18, 1961, "Lands Eligible to be Placed under-
Recordable Contracts" is inconsistent with this opinion. In M-36613;
the.Acting Solicitor held that recordable contracts were not available
in respect to lands voluntarily acquired after the execution of the
governing water service, or repayment contract. and which were excess
in the hands of the purchaser. In that case it appears that water was
available and that initial deliveries had been made prior to the time
the questioned transfer of land took. place. Therefore,, the decision
therein was correct in relation t the facts of that case, but the state-
ments made therein should be given no Wider application.

'In Westlands Water District, on the other hand, the concern is with
lands which are excess before the initial delivery of water even if they
do not remain in the same ownership, and which.are subject to sale
at an approved price while excess during the period of time before
initial deliveries'of water to the irrigation block. The recordable con-
tract, when executed, carries out the fundamental objective of section
46 in securing the breakup of the excess holdings after project benefits
have become available.: I, therefore, condlude that such lands in the
hands of the purchaser are eligible for recordable contracts' i

EDWARD WEINBERG,

aft_____ ,,. ,. :.; ,XDD .,,. Depubty Soli.ctow,

a68 D. 433 (1961).
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HERBERT H. BLAKEMORE ET AL.

A-30253 Decded June 22.965

confidential Information-ublic Records-Mining Claims: Contests

Reports of examinations of mining claims by Government examiners are
generally. considered-as confidential intra-departmental communications and
will not be made available to mining claimants; however, in an exceptional
case where the Government flooded the land in a claim before initiation of
a contest challenging the mineral character of the flooded land and there
appears no obvious detriment to the public interest; the reports will be made
available to the mining claimants.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

-Herbert JI. Blakemore, Barry E. Froman, and Margaretta W.
Marker have appealed-to the Secretary of the Interior from a decision
by the Associate Director, Bureau of Land Management, dated Jan-
uary 7, 1964, denying a request made in their behalf by their attorney
for copies of reports made by Bureau mining engineers regarding the
appellants' Little Papoose placer mining claim. E

- An earlier request had been made by appellants' attorney to the
Sacramento land office for copies of maps, mineral surveys,t reports
and other documents in the Bureau files relative to the Little Papoose
placer mining claim for his use in preparing a defense to a contest
brought by the Government against the mining claim. The charge
made in the contest complaint was that certain enumerated subdivi-
sions within the claim are nonmineral in character and should be
excluded from the claim. The land office informed the attorney that
no survey of the claim had been necessary and denied the request for
copies bf mineral reorts on the ground that it had long been the prac-
tice of this Department to treat reports of mineral examinations as
confidential and not open to public inspection. The denial was based
on a determination -that the "disclosure of the record would be preju-
dicial to the interests of the Government." 43 GCFR 2.2(a).. There-
after, a further request for copies of the reports was made to the Di-
rector of the Bureau, which was denied in the decision being appealed.

In this appeal, the appellants contend that they are entitled to see
the reports, that denial of their request would be an abuse -of executive
privilege, and that the refusal of the Bureau of Land Management to
release these reports to them is unfair and would cause them great
hardship in defending against the contest brought against the claim,
in view of the action previously taken by the Department with respect
to this claim and the fact that the land has now been inundated by
Trinity Lake.

Because of the circumstances of this case, and without attempting
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to answer appellants' arguments in detail I feel that the appellants
may, without prejudice to the Qovernment, be furnished with copies
of the two reports made by a Bureau mining engineer respecting the
claim which, to date, have been denied them.

The circumstances which lead to this conclusion are these:
By decision dated October 20, 1958, the acting manager of the Sac-

rainento land office declared that part of the Little Papoose mining
.claim in the SEY4 sec. 14, T. 34 N., R. 8 W., M.D.M., California (the.
land which is now the subject of the contest), to be invalid on the
ground that the SEl/4 sec. 14 was included .in Power Project With-
drawal No. 247 of -September 1, 1922, and that the records of the Sac-
ramento land office failed to indicate that the owner of the mining
claim filed a notice of his location within one year from August 11,
1955, as required by section 4 of the act of August 11, 1955, 69 Stat.
683, 30 U.S.C. § 623 (1958). This holding was based on a Solicitor's
opinion of October 30, 1957, 64 I.D. 393.. The 1958 decision declared
that part of the claim in the S/½2S½2SE/4NE/4sec. 14 (10 acres) to
be a valid claim. The land office decision was affirmed on appeal to
the Director, Bureau of Land Management, by a decision dated July 8,
1960 (United States v. Edlward M. Sorenson et al., Sacramento 10-10
etc.).

However, on July 14,,1960, the United -States District Court for
the Northern District of California, in Frank AoDonald v. Raymond
R. Best et al., Civil No. 7858, held that the act of August 11,1955, does
not provide for, or authorize, the forfeiture of mining claims for fail-
ure of the claimant to file notice of location in the land office. The
court discussed and disagreed with the Solicitor's opinion of Octo-
ber 30, 1957 In a supplemental decision rendered on October 4, 1960,
in B. E. Burnaugh, 67 I.D. 366, the Secretary, in the exercise of his
supervisory authority, said:

Although this Department does not agree with the court's interpretation of
the 1955 act, the Department is accepting the court's decision because the ques-
tion presented has been determined not to be of great administrative impor-
tance.- In view thereof, the Solicitor's opinion of October 30, 1957, will no onger
be followed.

Shortly thereafter, on January 3, 1961, the Director of the Bureau
of Land Management, vacated his decision of July 8, 1960, and re-
turned the case record of the Little Papoose placer mining claim to
the field for such further action as might be deemed appropriate in the
premises.

It was apparently during the interval between the land office de-

«These arguments are for the most part fully answered in United. States v. JTulius S.
Foster et al., A-28252 (January 25, 1961), and in Appeal of Vitro Corporation of America,
71 I.D. 01 (1964).
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cision of October 20, 1958, and the Director's decision of January 3,
1961, during which period that part of the Little Papoose claim: was
considered to be invalid for failure to record, that the land in question
'was inundated as a result of the Trinity River project.

The charge now brought against that part of the claim is that each
subdivision thereof is nonmineral in character and not, as appellants
seem to believe, that no discovery was made within the limits of the
claim.2

Although the Department holds, generally, that reports of exami-
nations of mining claims by Bureau personnel are considered as
confidential, intra-departmental communications which are not to be
made available to mining claimants, I have examined the reports in
question and I find nothing therein which it would be prejudicial to
the interests of the Government to disclose.

The Department is now challellging that part of the Little Papoose
claim which it; at 'one time held to be invalid on an entirely different
ground'and, in view of the fact that action by the GoVernment has
prevented the appellants from making a physical examination of the
land at this time, it seems only fair that the appellants be permitted
to see the reports made before the land was inundated. Thus, I be-
lieve that, in view of the unusual position in wvhich the appellants are
placed by the bringing of the contest against these lands, after the
lands have been inundated, no unnecessary obstacles should be placed
in the way of their preparing their defense. (f. United States v.
Julias S. Foster et al., supra, fn 1.

Therefore, the reports of Lewis S. Zentner dated August 10, 1956,
and October 7, 1'958, relating to the Little Papoose placer mining
claim, will be made available to the appellants. These are the only
mineral reports that have been made of the claim.

Accordingly,' putsuant to the authority delegated to the Solicitor
by the Secretary of the Interior, 43 CFR 2.2(b), the decision of the
Associate Director, Bureau of Land Management, dated January 7,
1964, is reversed and the case is remanded to the Bureau of Land Man-
agement for making the two reports available for inspection or
copying by the appellants.

EDWARD WTEINBERG,

Deputy Solitor.
PThe complaint states that the 2S2S¼EV4 NE',4 sec. 14 was deeded to the United

States on April 25, 1960, and that that land is not involved in the contest proceeding.



251] f > Hi:: 0 : Ado SAM K. VIERSEN, JR. 251

SAM K. VIERSENIJR.

A-30063 Decided June 30, 1965

Accretion-Oil and Gas Leases: Lands Subject to

Where land is added by :accretion to a surveyed lot of public land riparian to a
nonnavigable body of water in which the United States has title to the bed
to its medial line, and oil and gas lease of the upland lot described accord-
ing to the plat of survey covers only the land in the original lot to the meander

:: line.: 00:0

Boundaries-Submerged Lands-Oil and Gas Leases: Lands Subject to
Where a surveyed lot of public land riparian to a nonavigable body of water

is leased according to the plat of survey, the area covered by the original lot
remains in the lease even though part of the lot is later covered by water.

Oil and Gas Leases: Description of Land-Oil and Gas Leases: Applications:
Description

Where a metes and bounds description in an oil and gas offer refers to land
applied for as being in a river bed, but the tract described as plotted on an
aerial photograph made part of the offer, the acreage applied for and the
rental paid makes it plain that the land applied for covers some land formerly
in the river bed but now fast land as the resultiof accretion, a lease issued
pursuant to the offer covers the described acereted land as well as the land

* still remaining in the river bed.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Sam K. Viersen, Jr., has appealed to the Secretary of the nterior
from a decision of the Division of Appeals, Bureau of Land Manage-
ment, dated May 2, 1963, which affirmed a New Mexico land office
decision dismissing his protest against the issuance of oil and gas lease
New Mexico 088586 (Okla.), effective August 1 1960, as to certain
lands allegedly in conflict with Viersen's oil and Has lease New Mexico
020990 (Okla.). Viersen's lease was issued effective January 1, 1959
pursuant to his offer filed Septeimber 8, 1955.

Oil and gas lease New Mexico 088586 (Okla.) is currently held by
the Ashland Oil and Refining Company (hereafter referred to as Ash-
land) as to the lands in question here. It was issued pursuant to an
offer filed March 28, 1960, by Cresap P. Watson. Both leases were
issued under the authority of section 17 of the Mineral Leasing Act of
1920, as amended, 60 Stat. 951 (1946), and as further amended, 30
U.S.C. § 226 (1958).

Viersen and Ashland both requested of the land office that there be
a determination by this Department as to which of these two oil and
gas leases included a tract of land, totalling 22.95 acres, which had
accreted to two lots shown on the latest official plat of survey, approved
in 1874, as bordering the left bank of the Canadian River. Both lessees
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allege that their leases include this tracti Viersen, because his lease
offer and lease describe the lots by number, and Ashland, because the
metes and bounds description of riverbed lands in its offer and lease
includes the tract in the calls.

In order to resolve the legal questions raised by appellant, the basic
facts upon which both parties appear to agree and upon. which 'the
Bureau's decisions are premised must be set in perspective. Appar-
ently since the 1874 survey, when certain lots were shown as meandered
along the bank of the Canadian River, the course of the river has
gradually shifted, resulting in the eroding away or inundation of some
of the lots and adding an increase by wy of* accretion to other lots.
Viersen's offer and the lease issued pursuant to it described by legal
subdivision the following lots: lot 4, sec. 17, lots 1, 2 and 3, sec. 19,
and lot sec. 20, T. 17 N., R. 17 W., Indian Meridian, Oklahoma, in
Dewey County. The stated total acreage for the lease was 113.3 acres,
which would be the total acreage of the lots as indicated from the
acreage shown on the survey plat of 1874. The land office decision
indicated that all of lot 1, sec. 20, is completely inundated and has
become river bed riparian to land not in Government ownership; that
also because of inundation and loss by erosion lot 4, sec. 17, contains
only 5.22 acres out of an original 26 acres (the lease as to that lot has
been assigned and designated as lease New Mexico 020990-A, which is
not in question here); that, likewise, lot 1, sec. 19, contains only 10.5
acres out of an original 37.68; that lot 2, sec. 19, has 12.1 acres out of
an original 25.87, with .25 acre being added by accretion; and that lot
3, sec. 19, has had added to it by accretion 22.7 acres to the original
11.5 acres (actually the original acreage shown on the plat is 11.75
acres). Thus the small accretion to lot 2 and the rather substantial
accretion to lot 3 constitute the 22.95 acre tract in controversy here.

Ashland's lease was issued for lands as they were described by metes
and bounds in the offer and as pertinent here included a tract desig-
nated as "Tract 3a." Before giving the calls of the metes and bounds
description which includes the disputed tract, the offer described
"Tract 3a" as "an unsurveyed tract of land lying in the bed of the
Canadian River riparian to Lots 1, 2, and 3, Sec. 19, T. 17 N., R. 17 W.,
Indian Meridian, Oklahoma." The appellant has submitted a copy of
a private survey plat prepared by the Sinclair Oil and Gas Company
showing the lots and tract in question here in relation to the original
survey with the course of the river then shown and in relation to the
present course of the river. Appellant-has also submitted a copy of an
agreement which he and Ashland entered into regarding. the develop-
ment of the tract in dispute pending a final determination as to which
lease covers it, and in which he agreed that the lands described in his
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lease which have been inundated and which have been included in
'Ashland's lease,, should be allocated to Ashland's lease..:

The.Blreau decisions held thatkViersen's lease did not include the
accreted lands because the: accretions- occurring after the 1874 survey
were unsurveyed lands,. and an offer for .unsurveyed lands had to
describe t hem by metes6 and bounds, citing regulation 43. CFR
192.42(d),ineffect whenhisoffer wasfiled. 2

Appellanit contends that the Bureau decisions are erroneous be-
cause they ignore the general rule of law with respect to accretions
that has been widely followed in this country in the Federal and State
courts. He quotes the following statement of the Supreme Court in
elefferis v. East Omaha Land Co., 134 U.S. 178, 188 (890):

* * Where a water line is the boundary of a given lot, that line, no, matter
how it shifts, remains the boundary; and a deed describing the lot by number
or name conveys the land up to such shifting water line, exactly as it does up to
the fixed side lines; so that, as long as, the doctrine of accretion applies, the
water line, no matter how much it may shift, if named as the boundary, con-
tinues to be the boundary and a deed of the lot carries all the land up to the
waterline.

He 'then contends that: grants by the United States of its public
lands boulded by streams or other 'waters, navigable or nolavigable,
made without reservation' or restriction are to be construed as to their
effect according to the law of the State in which the land lies, citing
Hardin v. Sed, 190 U.S. 508 (1903). iHe cites several casesinvolv-
i ng Oklahoma law on acretions, includingzBraddoek v. Wilkins, 182
Okla. 5, 75 P. 2d 1139 (1938), to the effet that the general common
law rule is followed when a conveyance of land'by lot numbers contains
a stated 'number of acres within the meander line as it existed at' the
time of the government survey, and such a statement as to acreage
does not limit the extent of the grant, but the water line remains the
boundary and all accretions existing0 at the time of the execution of the
instrument are conveyed. He calls special attention to another case,
Pasoteai Petroleum Co. v. Cameron, 283 F. 2d 63 (10th Cir. 1960),

The record shows that the Geological Survey, by memorandum of September 7, 1961,
to the land office reported that a productive 'well had been established in the area and that
effective August 8, 161, certain lands, including those involved here, were added to the
West Valley Center undefined known geologic structure, and that the State of Oldahoma
Corporation Commission has established section 19 described above as a drilling and
spacing unit.

a The regulation then provided in pertinent part that:
"Each offer must describe the lands by legal subdivision, section, township, and range,

if the lands are surveyed, and if not surveyed, by a metes and boundsidescription con-
nected with a corner of the public land surveys by course and distance * e 5." 19 .R.
9013.

The pertinent provisions now appear in 43 CFR 3123.8(a) and provide:
"If the lands have been surveyed under the public land rectangular system, each offer.

must describe the lands by legal 'subdivision, section, township, and range. If the lands
have not been so surveyed, each offer must describe the lands by metes and bounds * *
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where reformation of an oil and gas lease between private parties was
authorized upon' a showing that the parties' had not intended accreted
lands to be included in the lease, but had made a mutual mistake of
law not knowing that under Oklahoma: law the; lease describing a
legal subdivision ibordering- a nonnavigable stream conveyed aereted
lands by operation of law. Therefore, he contends that if these gen-
eral principles with respect to boundaries and accretions as stated in
Jefferis v. East Omaha Land Co., 8upra, and Braddock v. Willkinis,
supra, are adhered to in this case, the aecreted lands became" 'surveyed
land' by operation of law." He states that the boundaries of lots 2
and 3, sec. 19, have not been constant nor have the number of acres
remained the same because of the gradual change in the course of the
Canadian River, but that this does not preclude additions to the lots.
taking on the "attributes of surveyed land."- He states that a prime
effect of the operation of the genera] rule of law on accretions is to
permit the description of ccreted, lands by reference to the legal
subdivision to which they have accreted and become a part and to-
eliminate the necessity for making what would amount to perpetual
surveys as the process of accretion takes place. He states that the
accreted tract in question is surveyed land as the term is intended and
contemplated in the regulations mentioned above, and that his offer
and lease properly describes it by legal subdivision. He contends that,
in ainy event, his lease description is better than that in Ashland's
lease since there is an ambiguity in Ashland's lease in that the disputed
tract is generally described as lying in the bed of the river whereas
the metes and bounds description purports to describe it as upland.

In response, Ashland states that the authorities and decisions cited
by appellant are not in point because the eastern boundary of the
surveyed lots in 1959 was the meandered survey line and the disputed
tract was unsurveyed public land. It refers to Item 5 (e) of Viersen's
offer to lease whereby he certified that he had "described all surveyed
lands. by legal subdivisions. and unsurveyed: lands, by metes and
bounds." Ashland refers to the regulations cited by the Bureau and
contends generally that the Bureau's decisions 'are correct.- --

One point which mtst first be clarified is the question of the applica-
bility of State law which. the appellant has suggested.: Hardin v.
Shedd, supra, which he cites, simply followed the leading ase, Hardin
v. Jordan, 140 U.S. 371 (1891), which ruled in ffect that where the
uplands adjoining nonnavigable water bodies lfave been conveyed'by
the United States, the question as to whether the patentee or the State

2 Ashland also contends that Viersen's notice of appeal was not filed within 30 days after
service of the Director's decision upon hihand that thus the case should be closed. This
contention is :fallacious since the: record' shows that the Director's decision was served on
Viersen on May 9, 963. His notice-of'appeal and'filing fee were timely filedlon June 7,:
1963. :..., , 



;-251]J9. E X ot 00:: $ SAM K. VIERSEN, JR.' . 255
June 30, 1965

has title to the water bed adjoining the uplands is dependent upon State
law. It is not clear but it appears that appellant thus desires State
law to be pplicable in construing a. conveyance under 'the Mineial
Leasing Act. i However, construing a lease under that act is a different
proposition friom constring the effect ofa patent in the circumstances:
obtaining in Hrdin v. ,Shedd, supfa, because a lease issued under that
act doesnot give the'lessee "anything approaching the full ownership'
of a fee patentee, nor does it convey an unencumbered estate i the
minerals.. oes che v. Udal 373 U.k. 472, 478 (1963). In consider- 
ing the applidability of particular State laws as affecting ownership
interests in oil and gas leases (i.e., community property laws with
respect to acreage limitations and requirements upon lessees) this De-
partment: has 'expressly held that the question whether title to Federal
land has passed must be resolved by the laws of the United States,
for 'it is only after title has passed that property becomes subject to
the operation of State laws. Solicitor's opinion, 64 I.D. 44, 47 (1957).
Therefore, apart from the question here of whether the ownership of
the oil and gas deposits is in the United States, it is abundantly clear
that in construing the extent of the area conveyed by a lease issued
under the Mineral Leasing Act, principles of Federal law must 'be
applied. - Cf. Prodt~cers O1 Co. V. Han2en, 238 U.S. 325, 338 (1915),
which viewed Federal law to determine whether accretions to lands
were included in patents issued by the United States. Nevertheless, the
references by appellant to cases applying Oklahoma law are of interest
here for two reasons. First,' they show that Oklahoma purports to
follow the general common law rule with respect to boundaries of
tracts bordering waterways and the effect of conveyances of such
tracts. Second, they.show that-a grantee of the fee title to lots shown
on survey plats as bordering 'rivers would be considered the owner of
the accretions. There is' thus no question but .that a patentee 'from
the United States would be considered under State law as the owner
of the accretions.

One fact not mentioned by the parties or the Bureau butf which
is revealed 'by the land status records is that the two lots in question
here, to which there have been accretions, were patented on September
19, 1939, with the oil andgas deposits reserved to the United 'States
under the act of July 17, 1914, 38 Stat. 509, as amended, 30 U.S.C.
§§ 121-123 (1958). There is nb information in the record to show
whether or not the accretions oc6urred prior to patent of the. lots or
after' or, possibly constantly': both before and after patent. It does
appear that there is no likelihood that these accretions occurred before
the survey and th~at they were omitted from the survey because of
error or fraud,' thus bringing into operation' the excepti6n to the gen-
eral rule as given in roducers% Oia (7. v m n, Crcm that where it
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appears that water bodies were not actually meandered because of
fraud or mistake, the boundary of ar'conveyance will be the meander
line, rather than the water line, with the accreted lands being con-
idered as Federal lands. If the general rule of the Jefferis case,

quoted supra, is followed in considering th patet, any accretions then
existing would be considered as conveyed under the patent describing
the lots, and thepatentee would also take title to subsequent accretions
to the lots. For the purpose of this appeal, we shall assume and take
the position that the reservatioi of the oil and gas deposits by the
United States applies to all of the lands which the patentee acquired
by virtue of its conveyance from the United States, either before or
after the patent.

Before considering the effect of the oil and gas lease which described
the lots as legal surveyed subdivisions as did the patent, two further
cases should be mentioned since they bear upon the question of how
conveyances (patents) by the United States should be construed
where accretions have occurred after the survey of the lands but before
patent. In a Departmental decision, Madison v. Basart, 59 I.D. 415
(1947), a homestead entryman entered and acquired patent for one
surveyed lot containing 34.98 acres. However, before entry was made
and patent obtained for .the lot, which at the time of the surve;y had
bordered the river, a substantial accretion had formed of, more than
3½/ to 4 times that area, and the meander line was more than a half
mile from the river. It was emphasized that the entryrnan was aware
of these. facts when he made his entry, yet he paid money only for
the acreage of 34.98 acres. It was held that, in these circumstances,
the entryman received what he was entitled to receive and that the
area conveyed was confined to that within the meander line. Mention
was made of one of the reasons fors the rule using the water line as
the boundary, that a person who stands to lose land by erosion should
have theopportunity to gain by accretion, but it was felt that -this
reason did not apply in those circumstances.

The Madison v. Basart, case supra, was criticized by a Federal dis-
trict court in United States v. 11,993.32 Acres of Land, etc., 116 F.
Supp. 671, 677-679 (ID. N.D. 1953), which refused to follow it in
construing patents in somewhat similar circumstances. The Court
attempted to distinguish cases relied on in Madison v. Basart (in
footnote 14, at 422) in its finding that another so-called exception to
the general rule that the water line rather than the meander line
governs where a substantial accretion occurs after survey but before
patent, could be explained on other bases and involved situations
where other facts were relied on as creating an estoppel or waiver
of rights, etc. One rationale for the decision in Madison v. Basart
was that the ruling it made would avoid the prohibition against the
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making of an entry on unsurveyed lands. However, this point over- 0

looks the fact that the Supreme Court in the Jefferis case and other
cases and this Department, before that decision (see cases listed in
State of Utah70 I.D. 27 (1963), with the appended: decision by the
Director, Bureau of Land Management, dated May 31, 1961, at 31,
on page 35)-apparently did not consider lands which have accreted
as being unsurveyed in the sense that the prohibition against entry
and patent applied. With respect to an argument that the accreted
lands are unsurveyed, the court in; United States. v. 11,993.32 Acres
of Land, etc., at679, stated that this must be "weighed against the
fact that the general area within which the tract lies had been sura
veyed." It noted further that "Exactness in the survey of rivers was,
as a practical matter, impossible; stability of such a survey could not
have been contemplated. Therefore, approximation. must have been
the resolution intended." In discussing the intention of the parties
the Coirt stated that if there was any intent to limit the conveyances
by excluding the accretions, this could easily have been done by includ-
ing'the. words "without accretions" in the patents, but since that was
not done, in view of therule of the Jefferis case, and because it ap-
peared that the intent was that the lands bordered by the river as
shown by the survey would be. conveyed, the water line would govern
rather than the meander line in determiniig the extent of land owned
by patentees.

This leads to the precise issue which this appeal has raised, as to
whether the appellant's failure to describe the ccreted lands as
unsurveyed lands with a metes and bounds description, precluded the:
oiland gas deposits inIthose lands from being conveyed by the lease

describing the lots which the survey showed as bordering the river.
The foregoing discussion shows that except for those circumstances
where by fraud' or error lands were omitted from a survey, or in
exceptional cases, such as Madison v. Basart where a substantial.
accretion formed after survey hut before the conveyance, courts and
this Department have failed to make any technical distinction as to
the status of lads beyond the meander line of surveyed lots, but have
looked to the water line as the boundary. This application of common
law principles to lands surveyed under our rectangular survey systemX
has as one of its bases the following oft-quoted statement from Rail-
road Cormpani v. Sch/iurmeir, 74 U.S. (7 Wall.) 272, 286 (1868) :'

Meander-lines are run in surveying fractional portions of the public lands
bordering upon navigable rivers, not as boundaries of the tract, but for the
purpose. of detining the sinuosities of the banks of the stream,, and as the
means of ascertaining the quantity of the land in the fraction subject to sale,
and which is to be paid for by the purchasers

'In preparing the official plat ifrom the field-notes,. the-lmeander-line' is repre-
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sented as the border-line of the stream, and shows, to a demonstration, that
the water-course, and'not the meander-line, as actually run on the land, is
the boundary.

T: he purposes of any urvey or requirement regarding land descirip-
tion are of course, to enable the land to be readily identifiable and
to ascertain the quantity of acreage for purposes of payment. Ther
rule stated above fulfills the first purpose since the water line or border
line of the stream is a boundary which may be easily identified. The
second purpose is more difficult to achieve when'lands border treams
or other waterways which are constantly changing: their direction,
since rules with respect to the ownership of the beds of rivers and
other 'waterways may depend upon various factors such as whether
the waterway is navigable or nonnavigable, whether the uplands has
been conveyed by the United States or' not or some other party, and
whether a peculiar State law or the general common laww rules are ap-
pli6agble. For an extended discussion of rules applicable to the beds of
waterways and to accretions and the applicability of Federal or
State law, see State of Utak, swpa. Thus the ownership of river-
bed lands may or may not be in the owner of the uplands and conse-
quently the quantum of-land he owns will change with the course of
the river.

The difficulties this presents have been mentioned before. Since,
however, in areas where rectangular urveys have been made, the
meander line is not generally considered as run as a boundary but,
rather the' waterway is considered the boundary, it is questionable
whether the regulations requiring oil and gas lease off erors to describe
unsurveyed lands by metes and bounds and surveyed lands by legal
subdivision should be viewed as not being complied with in a situation
such as obtains here. The Division of Appeals cited only the regu-
lations in reaching its conclusion regarding the limits of appellant's
lease. The, land office cited also an Acting Assistant Solicitor's
opinion of July 1954, which, in response to questions whether a
noncompetitive oil and gas lease offer for surveyed riparian lands
must be construed as including unsurveyed accretions thereto and
whether the United States could lease such acreted area separately,
ruled that an oil and gas lease need not be construed as including
unsurveyed accretions and that such accretions should be eased
separately.

The appellant contends that this is erroneous. The respondent
contends that the opinion is correct with respect to construing leases
and refers to certain cases cited therein, namely, Henry C. Trigg,
A-17559 (October 31, 1933), and WIliam Erickon, 50 L.D. 281
(1924) . Those' cases and a more recent case, Emily K. Connell, 70 I.D.
159 (1963), involved applications for leases or permits under the
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Mineral Leasing Act for the beds underlying bodies of water. It was
pointed out in the Connell case, with reference especially to the Tigg
case, that the Congressional scheme manifested in the Mineral Leasing
Act of leasing oil and gas deposits on a per acre basis abrogates the
applicability: of the doctrine of riparian rights of uplands owners to
river bed lands, since an offeror would get a tract of land larger than
that applied for and aid for. Thus, the Department refused to accept
an offer describing meandered lots bordering the Canadian River in
Oklahoma as also including river bed lands where the latter were not
described- and; rental had not been, submitted for them..

The concern manifested in: the Trigg and Connelz cases, supia is
* that a lease or permit issued under the Mineral Leasing Act would

convey to an applicant a larger tract than that applied, for and paid
for. Of course, this problem does not obtain in the facts of the present
case 'because it is clear that the total acreage charged to and for which
rental was paid by Viersen is much more than the acreage actually
existing in allof .the lots applied for. Ashland contends that this
fact has no relevance and,.in effect, that the lease shouldinot be viewed
as describing a whole tract but, rather, that each lot must be treated
separately and that.-laws applicable to. accretions must be applied
where accretions have taken place and- the law applicable to eroded
lands must be applied where erosion has taken place. It states that
the correct law as: to accretions here is that a lease for unsurveyed lots
along a meandered river does not include any accretions unlessthey
were applied for and specifically included with a metes and bounds
description.:

The appellant, on the other hand, contends in effect that the estab-
lished principles governing the riparian rights of the owner in fee
o f an upland 1ot should be applied to an oil and gas lessee of the same
land so that the accretion to it should be considered part of and within
his lease.

Basic to this position is the concept that there are no substantial
differences between grantees of the' fee (or surface) and an: oil and
gas lessee. Although there has been some difficulty in formulating a
theoretical justification for the rule that accretion or reliction works
a change in the ownership of land, it is ordinarily said to rest upon
a belief that a riparian or littoral. owner who bears the risk of losing
all or Part 'of his land bv erosion should be given the benefit of any',
accretions to: it. 4 Tiffany, Real Property §1219: (3d ed. '1939).4

.1Tiffany concludes, however, that the better view is that the doctrine of accretion is
not a rule of law, in which. intentions are immaterial, but a rule of construction, a rule
for the ascertainment of boundaries, that if the boundary of land is determinable with
reference to the sea or any body or stream of water, the boundary is presumably intended
to vary as the waterline varies, provided the' Variation is gradual Id. § 1220.
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Antithetically then a person who does not stand to lose by erosion
ought not to gain by accretion.

Onewho owns or has the right to use the surface of land suffers a
imarked change in circumstances when his holdings gradually disap
pear under water or when new land builds up against th& old. To
.the lessee of. mineral rights, however, except for some possible prob-
lems in operations, it makes little' difference whether the surface over
the deposits he seeks is dry land, shallow water, or the ocean depths.
He has bargained for minerals deep in the earth, not land for farming
or building, and dry land or. water above* are of relatively minor
concern to him.: Thus, the justification for giving awreotion to a sur-
face owner does not apply to a mineral lessee.

There do not appear tobe any cases concerning the exact issue.
* Viersen cites Pasotex Petroleum CaMpMy v. Camreron, spra, as

holding that an oil and gas lease describing lands by legal subdivision
conveys accreted land by operation of law. it, however, was con-
cerned with the Oklahoma law and the cases relied upon by the court,
moreover, all involved ownership .of the; entire fee in the upiands.
Braddock v. Wilkins, 182 Okla. 5, 5 P. 2d 1139 (1938); Johnsonv.
Butler, 206 Okla. 632, 245 P. '2d 720 (1952) ; The Ahoctaw and Chick-?
asaw A7 ationsv. Coe, 251 F;2d733 (10th 0ir. 1958).

Although there are apparently no Departmental decisions on the
point at issue in this appeal, the Department has a well established
rule governing a related situation which emphasizes the difference
between feS eor surface dispositions 'and oil and gas leases. Just as the
right to accretions is one of the riparian rights of an upland owner
so too is his claim to the lands underlying a nonnavigable body of
water, forashas oftenbeenheld:

Under the common law, a grant of land bounded on a non-havigable river by
agrantor w"ho oivns to the center or thread'of the'stream conveIys'to the grantee:
the land to the center or thread of- the stream, mless the terms of the grant
and the attendant circumstances clearly denote an intention to stop at the' edge
or margin of the river. Choctaw 4 Chickasaw Nations v. Seap, 235 F. 2d 30, 35
(10th Cir. 1956), cert. denied, 352 U.S. 917 (1956).

When the Department first came to consider the extent of rights
* granted by prospecting permits of uplands riparian to 'a meandered

nonnavigablebodyof water, itheld that:
Ownership by the Government of lands abutting upon a meandered nonnavi-

* gable body of witercarries with it the same rights with respect to the submerged
land opposite thereto that private ownership does,; and such rights pass by per-
mit or lease of the Government-owned uplands as well as by patent 'to such lands.
A prospecting permit or prmit application, therefore, covering land abutting
upon a meandered nounavigable body of water embraces the adjacent submerged
area, as well as the upland.

'The lake being thus completely surrounded by tracts. covered by patents and
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-n 'prospecting permit or applications.therefor which attach to the entire bed
-.of the: lake, the Department would clearly in n0no event be warranted in granting
a permit for any portion of the lake bed as- such. CJlayton Phebia, 48 L.D. 128,
131-132 (1921).

A few years later thd Department considered an application for`a
permit to' prospecit for- sodium limted to partsof 'beds'f se'vral sniall
nonnavigab lakIes abutting uplands :wned by thle United' States. It
held that so long as the United States owned the fuplandsit, could
issue prospecting pernits -and leases for lands below the meander lines
of nonnavigable bodies of water separate 'from the upland. Mlldmm
Erckson, suprd. The dedision, howeveri also repeated the holding, of.
PMe bus, supra, that "A prospecting permit issued pursuant to the leas-
ing act of February 2, 1920, supra, would carry witll it a riparian
right-to prospect the appurtenant portion of the lake bed." 50 L.D.
at '283.:

The next time the iDepartment examinied the issue 'it cited the
Phebus and Erickson case's, supra, and it quoted the case of Heny C. 
'Trig, supra,> as follows:-

From the general tenor of the leasing act it is evident that Oongress intended
that all oerations under oil and gas prospecting permits or leases should be
conducted upon a per-acre 'basis. Rentals are to be paid by the acre; individual
applicants are limited to a certain number of acres on a known geologic strucX
ture and to a certain number of acres within 'the bounds of a particular State.
It is evident that it was not within the intentiob of Congress that any person
whose application called for a specific tract of land, including a certain number
of acres, should receive rights on any larger' tract containing a great number
of acres. Congress, 'then, has, in.effect set up a scheme for the exploitation of
public lands containing oil and gas, wvhich of necessity excludes the applic'ability
of the common-law concept granting to riparian owners rights in a stream bed
to the center thereof. r

Apparently it did not accept te doctrine in the Trgg case as that
of the Departmenlt, for it rested its decision on other grounds and
stated it was not necessary to determine wheter. the lake beds were
subject to an application for prospecting permit or were embraced
in an outstanding permit covering uplands by virtue of riparian rights.
A. TV. Glassjford, at al., 56I.D. 88 (1937).
: Despite this hesitancy the Department thereafter adopted as final

the view that a lease of uplands riparian to Federally owned river
bed lands does not give the lessee any r-igts to such lands.. The Texas
Co., et a., A-24562 (November 29, 1948); Hoffman, Oil & Gas Leasing
on the Public Domain,.27-28 (1st ed. 1951).

In a recent decision the Department reveiwed the pertinent cases
and held:

That quotation [from the rigg case, supra] clearly- answeis appellant's con-
tention that the common law riparian rights doctrine should be applied to ederal
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oil and gas lease offers, by showing that the intent of Congress abrogates the
applicability'of that doctrine' to leases under the Mineral Leasing Act. Insofar
-as the Phebus case, supra, and the Glassford ease, supra,, may imply anything
to the' contrary, they are overruled. As in any conveyance the intent of the
grantor governs what actually is conveyed. Appellant, in effect, construes her
offer as one for the river bed lands also since she cannot be construing a lease
which has not been granted. However, this Department in applying the Con-
gressional scheme for oil and gas leasing eannot accept an offer as including
the riparian rights to the river 'bed unless such lands are properly described
and rental is submitted for the acreage involved. Cf. Sidney A. Martin, . C.
Thomas, 64 I.D. 81 (1957).

Emily K. Connell, supra, at 162-

' From this survey it is plain that the Deparment has carefully
considered the application of the doctrine of riparian rights to oil
and gas permits and leases under the Mineral Leasing Act: and has
concluded'that, at least'for river beds and other bottoms under non-
navigable bodies of 'water, the intention of Congress that a lessee
should receive only a specific acreage is so dominant that there is'
no room for the common law doctrine of riparian rights.

The issue, then, is whether the same considerations apply to. lands
accreting to upland lots. It is ou ropinion that theydo. For example,
the acreage of the upland lot as shown 'on the plat of survey is fixed
and the rental due. can be computed accurately and definitely.: To
hold otherwise would be to introduce unnecessarily a factor of un-
certainty 'into a situation amenable to ordinary straightforward
dispositions-

Furthermore, it is questionable whether the doctrine of accretion
ought to apply to lands riparian to a nonnavigable body of water
where the title of the upland owner extends to the medial line of the
river or stream. Where the uplands abut a navigable body of water,
the United States does not own the bed of the river and lake and it
must determine, in accordance with the 'rules' relatjng to accretion,
whether the accreted land passed with the lease of the upland or, for
one of the reasons stated above, did not. In this situation the water's
edge is the limit of the United States ownership'ahd the extent of 'its
ownership varies with the changes in the water boundary. Therefore,
in each case, the'Department must decide whether the accretion,'which
is land newly added to United States jurisdiction, goes with the' up-
land or not.

For lands bordering nonnavigable waters, the situation is 'quite
different. Here 'the limit of United States ownership is not the water's
edge, but the medial line of the stream. Accretions (or relictions) on

O Accord: Senemex, Inc., et at., A-29195 (June 10, 1963):
( This is the conclusion reached in a memorandum of the Acting Assistant Solicitor,

Bureau of Land Management, "Leasing Procedure in cases involving accretions to ri-
parian public lands," July 9, 1954, for accretions occurring along the Mississippi River
in Louisiana. 
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the shore line work no change in United States ownership unless the
medial line of the stream is changed..; Thus the lands added to or sub-
tracted from United States ownership are not on the water's edge but
those under water at midstream.

It has been recognized that the doctrine of accretion is not logically
applicable to a riparian.owner whose title extends to midstream. One
leading text states:

* * * On the other hand, if the owner of the, bank or shore does own the bed
oof the stream or body of water, or any part thereof, any vertical addition to the
bed, whether or not sufficient in depth'to appear above the water, belongs to him,
not by reason of the doctrine of accretion, but because his ownership extends
upward as well as downwards, as it does in the case of land absolutely disas-
sociated from water. In other words, such new land belongs to him merely.
because it is within the boundaries of his land, the limits of his ownership. * * *
4 Tiffany, Real Property §1221: (3d ed., 1939), cited in Nephi Irr. o. v. Bailey
et at., ll Utah 402, 181 P. 2d 215 (1947).

Since the United States leases submerged lands separately from
the uplands and since for leasing purposes there is no apparent rea-
son to give, a lessee of the uplands any riparian rights (access to water
is unimportant .for nonnavigable streams), the reasons for the rule
that the water's edge, not. the meander line, is the limit of the con-
veyance do not apply.

In other words, the meander line for nonnavigable bodies of water
is not the dividing . line between land owned: by the United States
and land owned by others.: The ownership of.the accretions is no.
issue because the underlying lands already belong to the'UnitedStates.
For leasing purposes the meander line-is simply a line between two
tracts of land' owned by the United States: and there is no reason to
'hold that any lands beyond it pass .with.a lease of the tract it borders.:

A lease is to be distinguished even from a disposition of the surface.
There the rights to the submerged lands pass from the Unted States
with a grant of the upland unless the grant specifically provides other-
wise so that the United States retains. nothing. Therefore. to hold
that the meander line is the boundary in, a surface disposal case would
have consequences quite different from those involved in the leasing.
situation. If, in a surface disposition,' the meander line were held to
be the boundary there would be narrow strips of landi left for disposi-
tion which would be; meaningless for purposes' of the surface acts.
Since a lease of the upland, however, carries with it no right to the
submerged lands, which remain in the United States, it seems desir-
able to treat the meander line as theboundary line between two parcels
of land belonging to the United States. Whatever narrow strips
remain would be leased with theriver bed.'.X

In fact, since an applicant for the river bed would of necessity have
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to tie his description to the meander, corners, which would form one
'boindary of'th% land he 'was-pplying for, itttuld bedifficult for him
'tddescribe river' bediiands withoutuiicluding'some fast land.

Finally, there'is anotheradvantag& to treang the meander line as
the limit of upland acreage covered by' a leasebdrdering on'a non-
navigable body of water. It reduces-the number of 'changeable bound-
aries.' Since th6'limit of Unted States ownership-is the medial line
of the stream, the extent of the land owned by the United States varies
as the medial line shifts. Thus: dispositions of land extending to the
medial line cannot help but increase and decrease in area as the medial
line fluctuates. But, as we have seen, te meander line merely sep-
-irates two tracts of land owned by 'the United States and the leased
tracts,,upland and submerged sharingdit as a common boundary, need
not alter as land aecretes or relicts. it tan remain a fiked boundary
at least until 'the* former medial line of the river shifts so far towards
formerly fast land that it impinges on the oiginal meander line. In
other words 'if the meander line, as ell as the medial line' of the
stream, are both shifting boundaries, then the submerged land tract
will have boundaries varying on two sides and "the upland tract, one
wandering margin. On thei other hand, if' the meander line-is' held
to be a fixed boundary only one: boundary of one tract is subject to
variation. i- .

It is interesting to note that Louisiana has adopted by statute the
rule that changes in, ownership of land or water bottoms due to accre-
tion resulting from the action of a navigable stream, bay or lake shall
not affect any existing oil, gas or mineral lease covering suchhland- or
water bottoms, but that the new owner sall take the sameisubje ttto a
the miusral anid royalty-rights of the lessors and lessees.; 9 LSA-RS.
1151 (Supp. 1963) ;A Summers, Oil and Gas, 1965 Supp., sec. 073.2
(Perm. ed. 1951)V. \--00 V0tH 

A corollary of the conclusion that a lease of an upland lot does not
carry with it accretions accruing thereafter is that the acreage going
with a lease of an upland' lot part or all of which has beei washed
away by reliction since the date of the survey consists of the acreage
shown on the plot undiminished by tle' encroachment of the water.
So long as the title to the mineral deposits is in the United States,
an oil and gas lase of a lot carries with it the acrdage shown on the
plat of survey regardless of whether the river'has moved onto it or
away from it. Of course, if a prior lease of; the river 'by metes and
bounds: encompassed a portion of the former fast land, a subsequent
lease of the upland by lot would not override 'the. area covered by the
prior lease.

This conclusion. works no hardship on the lessee of the upland lot.
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He tgets what'he paid for, his lease acreage is much less subject to 
variation, and his title is more secure.

In essence, it is our view tliat the dbctrines of accretion and reliction
are not desirable tools for CdeterminihgRthe coverag6 of oil and gas
leases of riparian, acoreted, and water covered lands where tei entire
area iS owned by the United States and that they are pertinent ony
when theya ffect a boundar between areas owned byte U ited States
and others.

Accordingly, Viersen's lease did not include tie accretions to lots
2 and 3, sec. 19, but it 'does cover the portions of lots 1 and 2, sec. 19,
lot 1, sec. 20,and ot 4, sec. 17, which are now part of the river bed so
long'as the mediam of the river has not encroached upon them'7 and
so long -as 'the oil and gas rightisX in them remain in Government
ownership. 8

There remains Viersen's. contention that Ashland's lease covers
only lands in the river bed and cannot include accreted lands becauSe,
while the accretions'fall within the m and bounds set out in the
lease, the descriPtion refers to "Tract 3a" as '"an unsurveyed tract of
land ih n the ed of the Canadian River riparian to tIots1, 2 and
* 3, See. 19, T. 17 N., R. 17 W., Indian Meridian, Oklahoma" (italics
added). Viersen argLes that uTderlined plhrase limits the area applied
for only to lands in the river bed and excludes by its terms other
lands within the metes and bounds description which are not in the
river bed.

A0Watson's offer, however, in item 2 described the land applied for
as "Tract 3a * * * as described by metes and bounds in Exhibit 'A'
attached 'ereto and mad part hereof, and plotted on aerial photd -
graphs CTX-2T-83 * * submitted herewith."

The area plotted in the photograph as Tract 3a includes the accreted
lands. :'Furthermore the 'metes and bounds description ends with the
statement that the acreage in Tract 3a amounts to 99.60 acres, more

* 17 The parties' agreement to the contrary is not binding-,on the Department.- --
P As stated at the outset of this decision the land office has indieated that all of lot 1

sec. 2, has :been'inundated and has'become riverbed land ripaTian to land iot`in' Govern-
ment ownership- ,and that the majorpart of. lot 4, sec. 17,-has also been; inundated. The
case files contain information indicating that this may be. true and that the uplands
opposite all or4pe-ipot the.inundated portions. oflot 1, se ., land lot 4, sec. 17, are
patented lands without an oil and gas reservation to the United States. This apparently
:was the situation prior to the issuance of Viersen's lease.- In a letter dated September
29, 1961, to Ashland, a copy of which was later sent to Viersen, the land office expressed
the 'view that the leases' issued to Ashland' and Viersen might becoime extihguished- if,
because of :continued' westward movement of the river, the lands in the leases became
submerged and riparianto upland which had been patented without a mineral reservation.
The land office, however,' did- hot codnsider the status of Viersen's lease in ight of the
complete or partial-Inundatibn of lot 12. sec. 20, -and lot 4, aIc 17, at the time-of issuance
of the lease. We do not rule on this question as it is a matter outside the scope of the
appeal an'd one:that properly. should first be considered by the Bureau of Land Manage-
ment. -
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or less, a figure which can be reached only by adding the accreted
lands to the river bed lands. The rental submitted is consonant with
total acreage applied for.

Thus the only inconsistency arises from the reference to the land
applied for as being in the bed of the river. However, the metes and
bounds description the acreage stated, the rental paid, and the area
plotted on the photograph coffbine to make it abundantly clear that
the description intended to cover all of the land within the metes and
bounds description and that the reference to the river bed was not a
limitation on the land applied for. Cf. Edgar Paul Boyko, Milton H.
Lightwood, A-28049 (October 30, 1959). Accordingly, it is our con-
clusion that lease N.M. 088586 (Okla.) includes the accretions in
Tract 3a lying beyond the meander line of the original survey.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM2.2A (4) (a); 24 F.R. 1348),
the decision of the Division of Appeals is affirmed insofar as it dis-
missed Viersen's protest against lease N.M. 088586 (kla.) and the
case is remanded for further proceedings in accordance herewith as to
the remaining lands in conflict with lease N.M. 020990 (Okla.).

ERNEST F. HoM,
Assistant Solicitor.

THOMAS Al CHACE

A-30262 Decided Jwne 30, 1965

Accretion-Boundaries-Submerged Lands-Oil and Gas Leases: Lands
* Subject to

Where a surveyed lot of public land riparian to a nonnavigable body of
water is leased according to the plat of survey, the area covered by the
original lot remains in the lease even though part of the lot is thereafter
covered by water.

Oil and Gas Leases: Discretion to Lease'

* Whether small areas of public lands; are to be leased for oil and gas develop-
ment is to be determined according to the circumstances of each case.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

Thomas D. Chace has appealed to the Secretary of the Interior
from a decision, dated January 27, 1964, of the Division of:Appeals,
Bureau of Land Management, affirming the rejection of his non-'
competitive oil 'and gas lease offer New Mexico 0292752, filed on June 21,
1962, pursuant to section 17 of the Mineral Leasing Act of 1920,
as amended, 74 Stat. 781 (1960)', 30U.S.C. §226 (1964).. Chace's
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'ofer covers five tracts of land, totalling 110.70 acres, described by
metes and bounds as unsurveyed land. lying in the bed of the San
Juan iRiver in Ts. 29 N., Rs. 15 & 16 W., N.M.P. M., New Mexico.
Each of the tracts, which vary in size from 2.70 to 47.65 acres, is
stated. to be riparian to surveyed lots on the north or right descending
bank of the river.

It appears that the river in this area has generally moved n1orth-
ward, partly eroding the lots on. its north bank, but it has in a few
places moved southward, adding new land to riparian lots on the
north bank by accretion. Where the lots have eroded away, appel-
lant's offer gave as the north boundary of the tracts applied for the
present bank of the river, thus including in the tracts portions of the
lots as shown on the plat of survey. Where the lots have enlarged
by accretion, appellant's offer gave as the north boundary of the tracts
applied'for the bank of the river as shown on the plat of survey, thus
including the acreted land.: In all instances the south boundary of
the tracts is given as the present medial line of the river. ' Thus
appellant's offer encompasses land. previously' part of a r parian lot
but now part of the river bed as well as accretions to the riparian
lots. The original riparian lots are now covered by existing oil and
gas leases.

The land office decision pointed out that great changes had taken
place in the position of the river in the area, but that it was not clear.
-whether the land described was a result of avulsion or accretion, and
that the medial line of the river'separated Navajo Indian lands to the
south from pulblic domain lands to the north, that avulsive changes
would leave title to the land Where it was, that aerial photographs
submitted by the appellant were four years old, and that it would
require an on the ground survey to determine the true conditions that
exist at this time.

The Division of Appeals affirmed, holding that an oil and gas lease
for a riparian lot as originally surveyed continues to embrace the orig-
inal area and that even though part of it is now part of the riverbed
an oil and gas lease offer for land :in an outstanding lease must be
rejected.

On. appeal, Chace alleges that 60 to 80 acres of the land he applied'
for are not in oil and gas leases, and that, in any, event, a lease of a-
riparian lot is diminished by erosion of the lot unless the lease states
otherwise., He submits several sketdhes showing the areas in three of
the tracts which he alleges were never part of any of the original
riparian lots but.are 'lands which have accreted to them or which are
river bed to the medial line of the river.
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In a decision decided today, Sam K. Tiersen, Jr., et al.,: 72 I.D.
251 (196), the application of the laws of accretion and relictionl
to oil and gas offers and leases' coverng lots riparian to nonnavigable
rivers was discussed in detail. 'It was held that accretion attaching
to a lot leased in accordance with the plat of survey does not go withl

* the lease but remains for separate disposition and that the area covered
by the original lot remains in such a lease so long as: the title to the
oil andr gas is in the United States.
* A pplying tliese coniclusionstl Cace's offer, we fnd tiat his offer was
properlyerejected for so much of each tractthIatwas part of an rikinal
lot and is now river bed owned by the United States, but that the other

: lands he described were available foil leasing.
Whether they ought to be leased, however, depends on other consider-

i:ations. ;The* remtaining 'areas consist of a ver'y small portion'of tract
4a (which as described in the offer forms a coltigiU us area with racts
4b and, 4c), apparently amounting to not more thain 10 acres, two sep-
arate portions of tract 5, totalling about 20 acres, and almost all of
tract 3, covering about 45 acres.

In several recent decisions tlie' Dep artment discussed the criteria to
be used in determining whether small Xaeas of public Inds are to be
leased for oil and gas. It concluded that there is no general policy
of refusing to issue leases: and that each case is to be.disposed of accord-
i ts own ircumstances. Eloise L. Beckaworth,:L28967T (May
2'6, 1964); ch fte`d Oil Compny, A-29697 (October"23, 1958)> Al-
though tihe small size of the unleased areas in tracts 4 and 5 and their
location abutting other public land oil and gas leases militates against
the desirability. or ecessity for easing them, the unleased area of
tract 3 seems to be su'Ibsantial 'nough, in the absence'of other factors
to warrant leasing. It is also noted that Cliace alleges that the land
office included some of the land ha pplied fIor in the list of lands
posted for leasing in March 1964. If this assertion is accurate;:there
;::would be no''reasdn fl t tP lease the'to Chace,-al else being regular,
ratler thantoa junior offeror.'

The seproblems, however, are better examipedin the first instance
bythe land ofice.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary'of the Interior (210 DM 2.2A(4) (a); 24 F.R;1348),
the decision 6f the Division of Appeals, Bureau of Land Management,
is af. rmed in part, set aside in part andC remanded for further pro-
ceedings consistent herewith.

ERNEST F. Hom,
*. Assistant SoNitor.

U.S. GOVERNM9NT PRuTJINGOFFICE:M596 :
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APPEAL OF ELECTRICAL CONSTRUCTORS

IB C CA479-1-5 Decied Juqy 9, .1965

Contracts: Disputes and Remedies':Jurisdiction-Contracts: Construction
and Operation: Labor Laws-Rules of Practice: Appeals: Dismissal

Under construction contracts incorporating the provisions of the Davis-Bacon
Act covering minimum wage rates, where the principal; disputes concern the
question of whether or not work was performed "directly upon the site of the
work' as. provided in the Act, and where current interpretations of the
Department of Labor and the Comptroller General are in conflict te Board
will decline to exercise jurisdiction over the appeal, pursuant to the doctrine
of forumn non conveniens, and the appeal will be dismissed:

BOARD OF CONTRACTAPPEALS

Government counsel has movedto dismiss two appeals taken under
transmission line- construction contracts between the above-named con-
A tractor and the Bureau of iReclamation. The motion to dismiss is
b Iased on the contention that the Board does not have authority to grant
-;;;00f~f: V thle requested relief. TheR appeals involve a pointt upon which, the
Comptroller General of the United States and the DDepartment of
Labor are in complete and long-standing disagreement. The Board
is uliable to state0flatly that it lacks jurisdiction over the appeals; how-
ever, under the equitable doctrine of forum non conveniens we decline
jurisdiction because the disputes can be more expediently and appro-
priately tried elsewhere

There is n6 serious diflerence of opinion betweel tle parties concern-
ing the facts.0 The contracts provide for n oxistruction of 230-lky trans-
Mission lines. One, the'Glen Canyon-Shiprock transmission line, is
d pproximately 182. miles long, 'and the other, the' Cortez-Curecanti
'transmission line; is approximately i1' miles long. After- award o f
t0e contracts, the appelant' purchased steel towers, stb angles and
fabricated reinforcing steel from Creamer Industries, Inc., a Fort
VWorth, Texas supplier.. Th6 g'reatest part of this steel was fabricated
at the Creamer plant in Fort Worth. The contracts required that the
i einforcing steel be fabricated int "cages"' 'accordance with ap-
pr6ved drawings, icliding the welding of a 'steel ange stub into each
'' cage.". The "cages' were 'used to rein force concrete foundations, for
the steel towers, and the towers were attached to the steel angle stubs.

These disputes involve only the steel reinforcing steel that was made
into foundation "cages." The'steel members for the towers were
manufactured at the Fort Worth plant,packaged, and transported to
the transmission lines.

In March 1962, Creamer Industries, Ic. establithed' a fabrication
facility near Shiprock, New Mexico,- and its employees' began to pro-

72 I.D. No. 7

X 269



270 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [2 I.D.

duce the steel "cages" from bar reinforcing steel. These "cages" were
for use on the Glen Canyon-Shiprock transmission line. The rein-
-lorcement bars were obtained from a company at Pueblo, Colorado,
and brought by truck to the Shiprock fabrication facility. The con-
tracting officer's explanation of the work on .the"cages" is as follows:

*: * The reinforcement steel thus obtained was cut, bent, formed into "cages"
by use of a "jig," and spotwelded with -the stub angle welded into place in the
fabrication facility. Completed "cages" w vere: placed in a storage yard for
delivery to the transmission line tower lcations between. Shiprock Substation
and Glen Canyon Powerplant Switchyard as required. * D

Thle appellant' took delivery from Creamer; Industries, Inc., at Ship-
rock and brought the "cages" to the transmission line right-of-way.
The closest point of'the..right-of- way was about 8 miles from the
Shiprock fabrication facility. The lportion of the right-of-way most
distant from the Shiprock facility was in the Glen Canyon area,
approximately 180 miles from Shiprock.

The Creamer auxiliary facility at Shiprock was relocated to allow
its use for fabrication of "cages" needed for the Cortez-Curecanti
transmission line. It first was moved to Cortez, Colorado, and placed
in operation at a location approximately four miles from the nearest
point of the Cortez-Curecanti transmission line. Fabrication of
"cages" was started there in early 1963. In June 1963, it was moved
to an area near Placerville, Colorado. Later in the summer of 1963,
it was moved to Montrose, Colorado.

The appellant states that the auxiliary plant was set up by Creamer
Industries, Inc., because Creamer elected to fulfill its purchase agree-
ment in this manner in order to save unnecessary freight charges on
the reinforcing steel being transported to Fort Worth and then back
to a location near the transmission lines for delivery.

Schedules of classifications and minimum wage rates, as predeter-
mined by the Secretary of Labor under the Davis-Bacon Act, as
amended, were incorporated in the specifications of both transmission
line construction contracts involved in this appeal. 'In reviewing the
payrolls and inspecting the work on both jobs, the. contracting officer's
authorized representative concluded that the "cage" fabrication facili-
ties of Creamer Industries, Inc., were "on site" under the terms of the
Davis-Bacon Act. On the Glen Canyon-Shiprock transmission line
the dispute arose when the appellant was asked to modify its purchase
order with Creamer to include Davis-Bacon Act labor standards pro-
visions, and to require Creamer to submit payrolls for the work at the
Shiprock "cage" fabrication facility. On the Cortez-Curecanti trans-
mission line, the dispute arose when the Project Construction Engi-

lAct of August 30, 1935, 49 Stat. 1011; 40 (.S.C. sec. 276a).,
ff~ ~ ~ ~~~~~~4 :.C ::: l;2:7



29APPEAL' OF ELECTRICAL -CONSTRUC(TORS 1
July' 9,1965

neer directed the appellant to pay welders at the ."cage" fabrication
facility wage rates that. the Project Construction Engineer considered
to be proper under the-Davis-Bacon Act classification and wage sched-
ules. The appellant had been submitting payrolls for the work per-
formed by Creamer employees on the "cages" for the Cortez-Curecanti

project from the time work began. Presumably this was because
previously the appellant had.been, required to submit payrolls on the
Glen Canyon-Shiprock project.

The contracting .officer and overmentcounsel have treated the
;Cortez-Curecanti line dispute principally as a classification dispute.
However,- as to both projects, counsel for the appellant directly asserts.
that the -Davis-Bacon Act is restricted in its applicability to
"inechanics andjlaborers einployed directly upon the site of the works"
and, in reliance-upon iulings of theComtroller; General. that the
C:reamer employees atthe "cage" fabrication facilities were not sub-
ject to the requirements of that Act. Thereis a good deal of ustifica-
tion for this reliance. The contracting officer appears to be equally
justified in. relying on decisions of the Department of Labor which
directly and specifically support his determiations under both con-
tracts. If the appellant is correct in its contentions, equitable adjust-
ments may be due Lnder Clause 3, "Changes," of the General Provision
of the contract. .

The Solicitor of the Department of Labor in his Opinion DB-30,
dated October 15, 1962, reviewed'the operations-of Creamer Indus-
tries, Inc., at Shiprock, New Mexico (Glen Canyon-Shiprock trans-
mission line). In that opinion he agreed with the Bureau of
Reclamation's decision thatf Creamer, with respect to the Shiprock
facility, was performing as a subcontractor to the appellant, stating:

ee * The fabrication facility operations, although not physically located on
the particular property where the completed transmission line is to be erected,
are conveniently located close to and within the general area of this transmission
line construction work and are so closely integrated with it as to he a part.of it.
Furthermore, Creamer set up the fabrication facility for the-primary and express
purpose of performing its contract with the prime contractor and its contract for
furnishing steel cages for-the footings relates exclusively to the performance of
work called for by the prime contractor's contract with the Bureau. Under these
circumstances, it would appear to follow that the laborer and mechanics:
employed at this Shiprock facility are within the coverage of the Davis-Bacon
and related Acts, and of the contract terms.

An opinion on the Cortez-Curecanti transmission line dispute was
also furnished by the Labor Solicitor, on November 5, 1963.- It found 
that the earlier operations by Creamer employees at the Shiprock site
were "substantially identical" to the work on "cages" for the Cortez-

271269 ]
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Curecanti line by Creamer employees-at three sites in Colorado. The
decision in the GnleCanyofn-Shiproek case was deemed to control 'the

: Cortez-Curecati'ctase in view of thie similarity of the facts ih'both case§.X
D '1ecisions of the Comptroller General showing 'his view of the appli-

cability of the Davis-13acn Act are 40 'Gomp. Gen. :65 (B-144901,
April 10, 1961) and'43 Cop. Gen. 84 (B-148076, July 26, 1963). In
-the latter decision, after discussintg the legislative background of the
-Davis-Bacon Act., the Comptroller General stated:

Even without this legislative background, it seems clear that the express des-
ignation of all mechanics andlaborers*employed'directly upon the, site of the
work," serves the purpose of defining accurately the extent to which ob-
;servance of contract wage conditions is required, whether by contractors,;sub-

contractors or materialmen. * * * With obvious aforethought the legislators
utilized a physical distinction based upon the precise location4where the work
was being performed to shut off both responsibility for the payment of, and pro-
tection afforded through, minimum wage conditions of performance. * * *

* f: *: C D * : *7 * * :

* *' " The distinction made in the act between covered and noicovered work
is specific. The meaning of "site of the work" is not left open to construction
but is restrictively qualified by the term "directly upon," which in accordance
with the usual meaning of the word "directly" identifies an exact location or
iplace. Thus, broader definition of the word "site" than as the exact confines of
the place of perfo'rmance of the construction work would vary the plain direction
of the statute and would add an indeterminateness, and indefiniteness where none
exists. In this connection, it appears clear that the Congress was well aware
that it was common practice to process and fabricate materials and structural
elements off the site. and that it did not attempt to bring this portion of the work
under the coverage provided, It follows that such practices,;particularly when

..conducted by a supplier, are not an evasion of minimuff wage requirements, al-
though it is recognized that instances mightbe found in which "across the street"
construction activitiesby a contractor or subcontractor wouldbe questionable.z

In our cobsidered opinion the Davis-Bacon Act does not undertake to' provide
minimum Wage coverage for work off the site, whether by contractors, subcon-
'tactors o materialmen, even though performedf in the mmediate comm1nity.

(Italics supplied.) ' '

.In the samedecisioni the.Conptroller General observed.:
Neither the- DaAis-BaconAct nor the Plan [ReorariizationPlan of i950;

'5' U.':. 133z-15] evidences any legislative intentlontO inodify or restrict the,
established contract settlement procedres' of Federal gencies;' or to emopower
the Seecet;ry of 'Labor to do so. nsofar as the provisions of section: 5.112 con-
'-template the making of authoritative determinations in such areas, they obviously
overreach the bounds of authoriized regulation and are not controlling.

It is obvious that.these conflicting positions place a contracting, offi-
cer ina difficAIt p'sition vhen he must consider wage rate questions of

2 The reference is to 29 CFR sec. 5.11, which stated that-"All questions arising in any
agency relating to the application' and interpretation of the regulations contained in this
part and of the Davis-Bacon.Act, as amended. *C shall be referred to the Secretary of
Labor for appropriate ruling or interpretation. The rutings and interpretations of the
secretary shall be authoritative C C."
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the type involved in this appeal. The rdiace in this case by the con-0
tracting officer upon rulings of the Department of Labor is supporttej
by decisions of the Armed Services Board of Contract Appeals.3 These
decisions were issuedprior o the time tlhe omptroller General took is-
sue with the Department of Labor's assertion of authority and inter-
pretation.

At thispoint; the settling judgment of a court is needed on- these
,questions rather than an opinion from this Board. The UnitedStates
Court of Claimslield recnIythat where an ap lpeals board las refused
jurisdiction in a case, an action l ay be maintained in court without
any further administrative proceedings.4 The doctrine of for m on
conveniens (not of statutory:origin)hmay be a basis for declining juris-
diction whenever considerations of convenience, efficieny and justice
indicate that a tribunal other than the one chosen by a party would be
the most appropriate to consider a proceeding.5 It is determined that
the same considerations should control the Board's ruling in this
appeal.

Decision

The appeal is dismissed.

DEAN F. RATZMAN, Chairman.

WE concur: I

HE RBERT J. SLAU-GHTER,, Deputy Chai an.

THOMfAS M. DUERSTON, Member.

3Noonan Construction Company, ASBCA No. 4335 (June 10, 1958), 58-2 BCA par. 1833;
Grannis and Sloan, Thompson, Street and Wattinger Company, ASBCA No. 4968 (May 27,
1959), 59-1 BOA par. 2213.

4 Anthony Grace & Sons, Inc. v. Unitedl States, No. 133-61, Ct . Mays 14, 1965.
The Court of Claims also pointed out recently that the legislative history of the Davis-

Bacon Act does not give an exact definition of "materialmen"i and does not "reveal whether
a supplier of the material is exempt from the provisions of the Act because he is not a, 'sub- 
contractor' as mentioned in the statute, or because his work is not performed 'directly upon
the site' or because his function is not a part of the construction contract." The court,
in what was termed "a logical extension of the congressional intent to exclude employees of
materialmen from the coverage of the Davis-Bacon Act," held that employees of a dis-
tributing and transporting company who delivered standard materials to the site by truck
were excluded from coverage of the Davis-Bacon Act and the Eight Hour Laws. A dissent
by Judge Davis contains the following comment on rulings with respect to Davis-Bacon Act
coverage::

* 5 I would put aside the administrative decisions, whether they be one way or the
other. In this sector of its Davis-Bacon Act interpretations the Labor Department's
varied rulings recall the Minotaur's labyrinth in the complexity of their turnings. Unlike
Theseus, I have been unable to find the golden thread through the maze and must therefore
escape onto the higher and easier ground of the statute itself. * ." . B. Zachry
Company v. The United States, No. 332-61, Ct. Cl., April 16, 1963.

United States v. National City Lines, lnc., et al., 7 Y.R.D. 456 (S.D. Cal. 1947),
reversed (upon a ruling that the doctrine of forum non conveniens did not apply to actions
under an anti-trust statute) 334 U.S. 53 (1948); Id. F. Supp. 734 (S.D. Cal. 1948),
affirmed 387 U.S. 78 (1949). Accord, unn v. United Aircraft Corporation, 26 F.R.D.
12 (Del. 1960).
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FRED E. BUCKINGHAM ET AL.
A-30295
A-30296 Decided Juy 1S, 196 -

Grazing Permits and Licenses: Appeals-1 Grazing Permits and Licenses:
Apportionment of Federal Range

An appeal from a district grazing manager's decision reducing a Federal
range user's grazing privileges to conform with the carrying capacity of his
range allotment is properly dismissed where the user has accepted the same
allotted area for 17 years without protest or appeal and does not question the
necessity for the reduction but objects to the apportionment of the range as
inequitable.

Grazing Permits and Licenses: Adjudication-Grazing Permits and Licenses:
Apportionment of Federal Range

Where a grazing allotment has been accepted without appeal or protest
for 17 years, an allottee is precluded from seeking a reapportionment of a
unit of the Federal range upon an allegation that the range has never been
equitably apportioned.

APPEALS :FROX THE BUREAU OF LAND MANAGEMENT

Fred E. Buckingham, Lewis E. and Ruby M. Miller, and Lyman and
Norma Schwartz have appealed to the Secretary of the Interior from
two decisions dated March 19, 1964, whereby the Acting Assistant Di-
rector, Bureau of Land Management, affirmed decisions of a hearing
examiner dismissing their appeals from decisions of the manager of
the Winnemucca Grazing District (Nevada No. 2) reducing their graz-
ing privileges to conform with the carrying capacity of their allot-
ments as authorized by 43 CFR 161.6 (f ),now 43 CFR 4111.4-2. All of
the appellants are users of the Singus Creek allotment in the South
Paradise Unit of the grazing district.

By decisions dated July 17, 1962, the appellants were advised by the
district manager that it was necessary to impose a 73 percent Federal
range use reduction on all qualified users of the Singus Creek allot-
ment in order to reach the grazing capacity of the available range and
that it was necessary to impose a 52 percent reduction on Buckingham's
qualified use of the Buckingham individual allotment, also in the South
Paradise Unit.

All of the affected parties appealed from the district manager's deci-
sions, and although the parties did not all seek identical relief, the ap-
peals to the Secretary present a single issdi, and the cases are con-
solidated in this decision.

A hearing was held at Winnemucca, Nevada, on July 10,1963, for the
purpose of determining the merits of the appellants' appeals, at which
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other users of the South Paradise Unit intervened.1f The appellants
did not challenge the manager's determination as to the carrying ca-
pacity of the range, but they did question the propriety of subjecting
their allotments to such drastic reduction without equitably apportion-
ing the reduction among the members of the South Paradise Group.
In essence. Buckingham contended that he is entitled to have a portion
of his authorized grazing rights recognized in the South Paradise Unit
and deducted from his Singus and individual allotments, subject to any
reduction imposed on the South Paradise Unit. The other appellants
contended that the reduction should have been imposed upon a unit-
vide basis rather than by allotments. The end result sought in either

event is to alleviate the loss of grazing privileges suffered by the users
of the Singus Creek and individual allotments.

After opening statements, but prior to the introduction of evidence
bv the appellants at the hearing, the Government and the interveners:
moved to dismiss that portion of the appeal directed to the reduction
imposed on an allotment basis. All of the parties consented to have a
ruling on the motion for dismissal with the understanding that if the
mnotion were upheld the balance of the points appealed would not be
pursued at the hearing.X-

The hearing examiner stated that it was agreed that the division of
the Solth Paradise Unit into allotments had been made in 1945 and
that since that time all of the appellants had accepted licenses and had
grazed their livestock within the restrictions of their allotted areas of
use. He concluded that the appellants and their predecessors had ac-
cepted these allotments without protest or appeal and were now pre-
cluded by the grazing regulations from challenging the established al-
lotments.2

'The intervening parties of the South Paradise group were: Joseph M. Boggio, Gerhard
Miller, Alvin Miller, Gavica and Zatica, Rockingehair Cattle Co., Elmer Miller, Edith B.
Ferraro and Mrs. George Miller. They are referred to herein as the South Paradise Group.

"The motion for dismissal was predicated upon 43 CFR 161.6 (e) (13) (), now 43 CFR
4115.2-1(e) (13) (i), which provides that:

"No readjadication of any license or permit, including free use license, will be made on
the claim of any applicant or intervener with respect to the qualifications of the base
property, or as to the livestock numbers or seasons of use of the Federal range allotment
where such qualifications or such allotment has been recognized and license or permit has
issued for a period of three consecutive years or more, immediately preceding such claim."

The hearing examiner found that the meaning of this regulation was not entirely free of
doubt as applied to this situation but that the appellants' challenging of their allotments
was precluded by 43 CPR 161.iL(d),(1) and 161.10(a) (2), now 43 CFR 4111.3-2(a) (1)
and 1853.1(b), which provided that:

' "The District Manager, after recommendation by the advisory board, may make a
simultaneous classification under § 161.4 of all offered base properties within a single
administrative unit or grazing area and may allocate in a single action the available
Federal range within the unit or area upon which such base properties are dependent."

"Any applicant for a grazing license or permit or any other person who, after proper
notification, falls to protest or appeal a decision of the district manager within the period
prescribed in the decision, shall be barred thereafter from challenging the matters
adjudicated in such final decision."



276;: PECISIONS OF THE DEPARTMENT OF THE INTERIOR 72 ID.

In affirming the hearing examiner's decision, the Assistant Director
held that the appellants' privileges and areas of use were adjudicated
-in 1946, and they should have objected through protest or appeal at
that time, but since they did not, they could not at this time complain
when action was taken to conserve the forage-in an area of th6 Federal
range. He further' noted that as; the range recovers the appellants'
privileges will be. restored.
::The substance of the present- appeals Ito the Secretary is that- the

Bureau has ignored the requirements' of an "adjudication that there
never was an adjudication of the appellants' grazing rights prior to
July 17, 1962, that until the district anager's decisions of that date
there had'been no basis for an appeal, and that the gr'azing reduction
imposed upon the appellants endangers their continuation in the live-
stock business.

The grazing regulations define "adjudication of grazing privileges"
as-

*: > the determination of the qualifications for grazing privileges of the base
properties, land (§ 4110.0-5(k) (1)) or water (§ 4110.50(p) (1)) offered in support
of applications for grazing licenses or permits in a range unit or area and the sub-
sequent equitable apportionment among the applicants of the forage production
within the proper grazing season and capacity of the particular unit or area of
Federal range, and acceptance by the applicants of the grazing privileges based
upon the apportionment or its substantiation in a decision by an examiner, the
Director, or the Secretary upon appeal. 43 CFR 4110.05- (r), formerly 43 CFR
161.2 (r).

The appellants' principal contention is that in this allotment there
has never been an equitable apportionment of the Federal range, as
required by the regulation and, therefore, there has not been an
adjudication.

The record does not show precisely upon what basis the present.
allotments within the South Paradise Unit were determined in the
first instance. Neither does it afford any basis for finding one way or
the other on the appellants' allegation that their. allotments are per-
imanently incapable of supporting their authorized grazing privileges.
The sole issue, however, is, if all of the appellants' allegations of fact
are assumed.to be true, i.e., that the grazing burden imposed on the
SingUs Creek allotment and the individual Buckingham allotment is
inequitable in comparison with that imposed on the balance of the:
unit, that the present reduction endangers the appellants', operations
and that the allotted range is permanently incapable of satisfying
the appellants' base property qualification, would the appellants be
entitled to the relief they are seeking? The Bureau has twice an-
swered that question in the negative, and a careful review of the case
is persuasive that the Bureau's answer is correct.



274] FRED E. BUCKINGHAM, ET AL. 277
Juty 12, 1965

It is undisputed that the appellants have accepted their present
grazing allotments since- 1945 without prior protest.. It is also clear
from the record that those allotments were made upon the basis of
the appellants' base property qualifications,3 although, the record
does not indicate the basis upon which the grazing capacity of the
range was determined or the principle by which the appellants' al-
lotted grazing lands were related to their authorized grazing privi-
leges. This does not mean,' however, that there was not an equitable
apportionment of the range.

The allotment of the Federal range to individuals or to groups of
individuals is predicated upon the proposition that the allottee accepts.
a designated area of tle range in satisfaction of his grazing privileget.
This may or may not be the same area in which he has previously
exercised grazing privileges. See National Livestock Coimpany and
Zacle Cox, IGD 55, 59 (1938); G. A. Jarrell, IGD 214 (1941). Chang-
ing conditions of the range may permit in some years more grazing
than the allottee's base authorization or may require a reduction in
his privileges in other years, but in either event the allottee accepts
the assigned area as his fair share of the available range. He may
accept this allotment without dissent or he may appeal the allocation
of the range to its final affirmation or amendment, but when finally
determined, the allotment must be accepted as the user's fair share of
the range. In no other way can stability in administration of the
range be achieved.

The record does not contain adequate information to serve as a basis
for determining whether or not there was an equitable apportionment
of the range in 1945. Certainly, the appellants have not offered any
evidence that the initial assignment of their allotments was not, in
fact, based upon an equitable apportionment of the range. Neither
does the record indicate whether or not sufficient data could now be
obtained from which it might fairly be determined vhether or not the
initial apportionment was equitable. However, it is not necessary to
consider this uestion, for the merits of the appellants' position can
be determined by the application of well-established principles gov-
erning grazing adiministration and of presumptions that necessarily
arise.

The only basis for challenging an allotment of the Federal range
is that the allotment does not; in fact, have the grazing capacity found
by the Bureau to exist and that it will not support the use authorized,
for if an allottee will receive all of the grazing privileges to which he

3 Buckingham claimed in. his initial appeal from the district manager's decisions that he
is authorized 765 AUMs rather than the 738 ATMs upon which the manager determined
his present grazing privileges. This issue, apparently, has not been resolved but is not
an issue in the present appeal and would not affect this decision..

!783-621-65-2
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is entitled, he may not complain about either the area of use assigned
to him or the grazing privileges granted to another. Haroid Babcock
et al., A-30301 (June 16, 1965), and cases there cited.

It must be concluded that in 1945 the appellants' allotments were
adequate, or they were noadedequate, to satisfy their qualified use of
the Federal range. If they were adequate, there was not, and is not
now, any basis for clallenging those allotments or for complaining
because of the allotments given to others even if the capacity of the
latter may have exceeded the qualified use of the allottees. The fact
that the appellants accepted those allotmnents for 17 years without
protest strongly indicates that prior to notice of the reduction in graz-
ing privileges they at least believed the allotments to contain sufficient
forage to meet their qualified demands. If, on the. other hand, the al-
lotmeuits were inherently inadequate in 1945, the appellants should
have been the first to become aware of that fact. Their apparent ac-
ceptance, at the present time, of the Bureau's findings as to range
capacity would indicate that they already recognized that there was
anl inadequacy of forage for their grazing demands. Having failed to
protest any inequity or inadequacy during the 17 years, however, the
appellants are rightly precluded from seeking a reapportionment of
the range at this time at the expense of the users of other allotments
upon the basis of such alleged inequity.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decisions app ealed from are affirmed.

ERNEST F. HOM,
lssistaflt Solicitor.

APPEAL OF GENERAL ELECTRIC COMPANY

IBCA-442-6-64 Decided July 16, 1965'

Contracts: Performance or Default: Inspection
A defect in the manufacture of a bracket for a tap changer in an auto-

transformer-which at the time of acceptance was not known to the Govern-
ment and which could not have been discovered through reasonable .methods
of inspection-is a latent defect within the meaning of the Inspection clause
of a standard form supply contract.

Contracts: Construction and Operation: Warranties
The legal principle of cumulation 'of warranties enunciated in the Uni-

form Sales Act and the Uniform Commercial Code forms part of the general
Federal common law applicable to Government contracts.

278
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Contracts: Performance or Default: Acceptance of Performance-Contracts:
Construction and Operation: Warranties

The expiration of an express guaranty period in a Guarantee clause does
not preclude the Government from exercising the remedies specified in the
standard form of Inspection clause, which excepts latent defects from the
conclusive effect of acceptance and payment.

Contracts: Disputes and Remedies: Equitable Adjustments
Where a bracket for a tap changer in an, autotransformer fails more tbna.X

four years from the date. of its activation, and has performed more than
14,000 operations- of a guaranteed 50,000 operations, a proportional ad-
justment will be made of the total cost of repair to arrive at the, amount
properly chargeable to the contractor.

BOARD OF CONTRACT APPEALS

This is a timely appeal from a decision of the cdntracting officer
asserting that contractor-appellant is indebted to the Government i1
the amount: of $3,103.53. This sum represents the cost of repairing an
autotransformer furnished by appellant, whjiich failed in operation
subsequent to inspection, acceptance and final payment, and after ex-
piration of the guaranty period specified in the contract.

The contracting officer determined that the failure of the auto-
transformer (hereinafter sometimes referred to as "transformer")
was due to a latent defect in the manufacturing of a contact support
bracket- (for the transformer's tap changer). which fractured while in
operation.

Appellant contends that the total cost incident to restoring the trans-
former's .tap changer should be, borne by the Government, on; the
ground that the guaranty period specified in the contract had expired
prior to the time of the equipment'smechanical failure.

The matter is submitted on the record without an oral hearing:
The contract, dated January 10, 1957, called for the ianufacture

and installation of four single phase autotransformers forthe Bonne-
ville Power Administration at its substation at Toledo, Oregon. The
contract price was $90,672.50 each for a total of $362,690. It was
executed on Standard Form 33 (Revised June 1955) and' incorpo-
rated the General Provisions of Standard Form 32 (November 1949
Edition), which included a standard Inspection clause (Clause 5).
Paragraph (d) ofthat clausereadsas follows:

(d) The inspection and test by the Government of any supplies or lots thereof
does not relieve the contractor from any responsibility regarding defects or other
failures to meet the contract requirements which may be discovered prior to
final acceptance. Eacept as otherwise provided in this contract, final acceptance
shall be conclusive except as regards latent defects, fraud, or such gross mistakes
as amount to fraud. (Italics supplied.)

. 279278] f
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The Supplementary General Provisions contained a clause relating
to responsibility for the eqnipmuent following acceptance, which reads
as follows:

108. Acceptance Does Not Relieve Contractor of Responsibility. The accept-
ance of material or equipment or parts thereof or waiving of inspection will ii
no way relieve the contractor of responsibility for furnishing material or equip-
ment or parts thereof meeting the requirements of these specifications.

The Supplementary General Provisions also included a clause which.
required, among other things, that all materials should be free from
defects. It reads as follows:

109. Material and 'Workmanshtp. Material and workmanship shall be of the
type and grade most suitable for the application and as far as practicable shall
conform, unless otherwise specified, to the latest applicable standards, specifi-
cations, recommended practices, and procedures of such standardizing bodies as
the Federal Specifications Board, ASTM, AIRE, ASME, NEMA, and ASA.: All
materials shall be of recent manufacture, unused and free fromn defects. (Italics
supplied.)

The Guarantee Clause of the Supplemental General Provisions
provided, in pertinent part, that:

112. Contractor's Guarantee. A. The contractor guarantees that equipment
furnished under the contract meets all the requirements-of these specifications.

B. The contractor hereby agrees to repair or replace any equipment or part
thereof which fails in operation during normal and proper use within one year
from date of completion of: installation due to defects in design, material or
workmanship, notwithstanding that final acceptance and payment, may have
been consummated; Provided, however, that in each case the contracting officer
shall have promptly forwarded written notice of such failure to the Contractor
and Provided Further, that in easelinstallation is delayed for more than six (6)
months after the date of preliminary; acceptance at destination by conditions
beyond the control of the contractor, this guarantee shall remain in full force and
effect for a period of eighteen (18) months from date of preliminary acceptance
at destination regardless of the date of completion of installation. All replace-
ments of equipment or parts thereof as a result of failures after final acceptance
shall be made promptly and free of charge f.to.b. destination. The cost of in-
stalling these replacements after final acceptance shall be borne; by the
Government.

Paragraph 309 of the General Technical Requirements for the
type of transformers procured under the contract contained specific
duties with respect to the ability of the tap changer- to meet opera-
tional requirements. It reads in pertinent part:

c. All parts of each completely assembled tap-changer shall be mechanically
capable of performing 50,000 operations, without the necessity of replacing or
rebuilding any of the parts. Each completely assembled tap-changer shall be
capable of withstanding without damage the maximum short circuit stresses
which would be imposed upon it when the transformer itself is subjected to short
cireuit currents in accordance with the reqtiirements of ASA Transformer
Standard 057.12, Paragraph 12,050, 1954.
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* Although the contract called for supplying the Goverunent with
four autotransformers, we are concerned here only with one (No.
1-1117, Manufacturer's Serial No. C-658397), which was delivered to
the Bonneville Power Administration's substation at. Toled, Oregon,
on July 26, 1957. The transforner was energized and placed in opera-
tion on December 19, 1957. Final pay ment was made on Jume 16, 1959.

The transformer failed in operation on March 22, .1962-after more,
than four years of service, and following 14,696 operations of the tap
changer-due to:the* breaking of one of tlle contact spportbrackets..
in the tap changer mechanism.: 

A.'spare transformer (T1118) was substituted for the failed tranls .
former (T-111'T) O n the followii gday the support bracket was.
removed from the, tap changer, and the compartment opened for in-
spection in the presence of appellant's representative. The inspection
revealed that the break in the 900 bend of the support bracket was-at a
point where the bracket was weakened by two holes. .The movement of
the contacts,'permitted by -the broken bracket, had resulted in con-
siderable damage to the tap. changer mechanism. One contact on the.
main contactor of the knife-switch type, was burned and the end of
the stationary harp was burned away. Some burning occurred on the
inside of. the bakelite board supporting the gear mechanism. Fifty
gallons of oil were: thrown out through the relief vent.

The fractured contact support, and companion contact supports
for the tap changer, together with two unused contact supports (for
comparison) were.thereafter on May 23, 1962, sent to an independent
Laboratory for a metallurgical investigation of the failure of the
contact support. The laboratory investigation included a history of
the operation of the unit; a record of as-received condition by photog-
raphy, sketches and writeup; flow detection inspection, both visually
and by dye-penetration inspection; metallographic, microscopic, and
fractrahic examinations; hardness surveys and a limited design
analysIs.:

By comprehensive detailed analysis ,.the laboratory report, dated:
June 29, 1962, concluded that the failure of'the contact support was
caused by the faulty manufacture of the contact support bracket of
the tap changer, for reasons as follows

1. The contact suppoRt bracket failed by progressive (fatigue) type fracture.
The fatigue failure nucleated from the inside ra'dius of a 900 cold bend in the
ontact support. The three used contact supports which were submitted with

* the failed support, were also found with insipient eracks in this inside radius
of the same bend.
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2. No cracks were found in the two unused contact supports submitted to us.
We found no indication that eracks were present in the used contact supports
from the time of manufacture.

3. The fatigue failure was due to faulty manufacture. The copper contact
support was locally ,worked near the limit of,,its strength in forming the
cold bend area so that they reduced the effective cross-section by fifty percent.
It was this combination of severe, local cold-working and the low effective cross-
section which induced the fatigue'failures from relatively short-time operation.
We found no evidence of a stress-relieving treatment. designed to reduce the
deleterious residual stresses from the bending operation.

From the foregoing laboratory report and the hidden location of
the faulty contact support bracket within the transformer, the
Board finds that the' defect was latent and could not have been dis-
covered by a reasonableinspection of the equipment upon acceptance.

The- cost of removing the failed transformer (T-1117) and in-
stalling a spare transformer and a new tap changer amounted to
$3,103.50 for which amount claims is made by the Government.

Although admitting that its own investigation disclosed that failure
of the contact support bracket was due to an error in workmanship
caused by improperly locating the mounting holes with respect to
the bend in the contact support, appellant asserted originally by letter
of November 11, 1963, that its liability is limited exclusively to the
replacement of parts,, and that' the costs of installing replacement
should be borne by the Government.'- By' brief filed herein, however,
appellant's counsel denies' any liability on the grounds that the sole
remedy available to the G vernment is theioneyear or eighteen-month
periods specified ithe contractor's Guaranteed clause' (Clause':112),
S !'pra.

In order to resolve this dispute, it is necessary for the Board to
determine' whether appllant or' the Government should'bear the. ex-
pense of repairing the autotransformer, considering' the fact that it
failed while in operation subsequent to the expiration of theguaranty
period specified in the contract. The failure occurred onMarch 22,:
1962, which was more than four years from the date of its being placed
in operation on December 19,' 1957.'

More specifically, we must determine (1) whether the Government's
remedies under the Inspection clause, (Clause. ') survived the final

'acceptance of the transformer by virtue of the specific exception for
latent defects in paragraph (d) of that dlause; and (2) whether the
express guaranty appearing in the Guarantee clause (paragraph' 112).
provided 'an exclusive remedy for defects discovered after final ac-

tIt was also determined that the contact support failed prematurely, having performed
14,000 operations, whereas it was required to be mechanically capable of 50,000 operations.
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ceptauce which-the time limitations of that clauselhaving expired-
precludes any recovery by the Government.

Appellant admits -that the, failure of the contact support bracket of
the tap changer was caused by an error in workmanship. Docu-
mentary and photographic evidence. establishes the fact that the con-
tact support bracket failed because of faulty. manufacture, which
could not have been discovered before final acceptance by any custom-
ary or reasonable procedures of visual inspection. Nor is it likely
that any defect could- have been discovered before final acceptance
through any customary or reasonable performance tests, particularly
since the failure. occurred subsequent to more than 14,000 operations.
The defect was not actually discovered, by either appellant or the
Government, until after the failure of the transformer to perform.
We do not hesitate to conclude that the defect in the contact support
bracket was "latent" within the meaning of that word as used in the
Inspection clause .2

Appellant asserts (1) that the language of paragraph (d) of the
Inspection clause pertaining to either patent or latent defects has no
application here, because it refers expressly to defects or other failures
from which the contractor is relieved by reason of inspection, tests and
final acceptance, (2) that this clause does not purport to add Ito a
remedy which is already provided for elsewhere in the contract, name-
ly, in paragraph (B) of the Guaranty clause, (3) that Clause 5 (d) does
not in any way state that there shall be an extension of the warranty
period beyond the one year or eighteen-month period specified therein,
and (4) that implied warranties are inconsistent with the expressed
period of warranty.

The Government contends, on the other hand, that the Guarantee
clause does not eliminate or limit the Inspection' clause' and'that the
Government is entitled to rely here not only on the remedies specifically
enumerated in the Inspection clause,:'but: also on the remedies pre-
scribed by. the general law of sales for breach of warranty. It main-
tains that.the Guarantee clause should not be construed as disturbing
a subsisting obligation.a to lateit defecs, tha'tths clause provides a
cumulative remedy in addition to the ones contained in the Inspection
clause, and that the two clauses are consistent.

Paragraph (d) of the Inspection clause states that "final acceptance
shall be conclusive except as regards latent defects.". By prefacing this

- For a discussion of "latent defects" see Whelan, Warranties Under the General Law of
Sales-Some Relationships to' Government .ontract Law, George Washington University,
Government Contract Warranties (Government Contracts Monograph No. 2), pp. 3, 16
(1961 ) .

:283'27S ]
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language with the words "Except as otherwise provided in this con-
tract," the paragraph recognizes that other provisions of the contract
may either narrow or widen the area of conclusiveness resulting from
final acceptance. The Guarantee clause expressly narrows that area
by excepting from it any defect, whether latent or patent, which re-
sults in the occurrence of an operating failure dauring the guaranty
period. On the other hand, the Guarantee clause contains no intima-
tion of an intention to widen the area of conclusiveness by excluding or
modifying the exceptions for latent defects. No intimation of such an
intention is to be found in other provisions of the contract. To the
contrary, paragraph 108, which amplifies the Inspection clause, and
paragraph 109 which includes a warranty that all mat&eials shall be
"free from defeets," are indicative of a purpose to enlarge rather than
limit the rights of the Government under the Inspection clause.

The rule that warranties are to be construed as cumulative, wlerever
reasonable, is a well-established princi-ple of the law of sales. Section
15 (b) of the Uniform Sales Act, which has been adopted by 36 States
and District of Columbia, States that:

An express warranty or condition does not negative a warranty or condition
implied under this act unless inconsistent therewith.

Section 2-317 of the Uniform Commercial Code, which has been
adopted by 33 States,3 the District of Columbia and the Virgin
Islands, states in pertinent part that:

Warranties whether express or implied shall be construed as consistent with
each other and as cumulative, but: if such construction is unreasonable the
intention of the parties shall determine which warranty is dominant.

Numerous decisions recognize and apply the rule of cumulation of
remedies to which these provisions give expression.4

A recent decision of this Board, Federal Pacific Electric Company,

Utah, Texas, North Carolina and Hawaii were the last four states to enact the Uniform
Commercial Code. Code bills have been introduced in the legislature of other states and it
is reasonable to believe that the Code will eventually be adopted by all 50 states. See
flensen, The Problem of Uniformity, and four other articles following in The Business
Lawyer, pp. 689-727 (April 1965).4Applemen v. Fabert Motors, Inc., 80 I. App. 2d 424, 174 E. 2d 892 (1961).; General
Motors Corp. v. Dodson, 47 Ten. App. 438, 338 S.W. 2d 655 (1960); Inland Products
Corp. v. Donovan, Inc., 24Q Minn. 365, 62 N.W. 2d 211 (1953).; Greenland Develepment
Corp. v. Allied Heating Products o., 184 Va. 588, 835 S.: 2d 801 (1945) ; Ford Motor
Co. V. Cullnm, 96 F. 2d 1 (5th Cir. 1938), cert. denied 05 U.S. 607 (1938) (dictum)
Annot., 164 ALR 1321, 1325, 1334 (1946),; Feeney &9 renner Co. v. Stone, 59 Ore. 360, 171
Pac. 569, 174 Pac. 152 (1918); John A. Seeblings' Sons C. v. Southern Power Co., 142
Ga. 464, 83 S.E. 138 (1914).X

IBCA-384 (October 23, 1964), 71 ID. 384, 1964 BCA par. 4494, 6 Gov. Contr. par.
473. See Reeves Soundoraft Corp., ASBCA Nos. 9030 and 9130 (June 30, 1964), 1964 BCA
spar. 4317, 6 Gov. Contr. 406; J. R. Simplot Co., ASBCA No. 3952 (January 30, 1959), 59-i
BOA par. 2112, modified (August 11, 1959); 59-2 BCA par. 2306; P. TV. Lang Coi, ASBCA
No. 2677 (June 28, 1957), 57-1 BCA par. 1334; Wihitin Machine Works v. United States,
175 F. 2d 504 (st Cir. 1949) ; of. udahy Packing C. v. United States, 109 Ct. C1. 833
(1948).
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involving the failure of a circuit breaker caused by an improperly
laminated insulator column, subsequent to inspection, acceptance and
expiration of the expressed guaranty period is dispositive of the
instant appeal. We held there that the legal principle of cumulation
of warranties enunciated in the Uniform Sales Act and the Uniform
Commercial Code forms part of the general Federal common law
applicable to Government supply contracts. There is no Federal
Uniform Commercial Code.,'

Appellant's assertion by letter dated November 11, 1963, that its
sole liability is for replacements of parts and not fortheir instal-
lation-presumably pursuant. to paragrapl (b) of the Guarantee
clause-nust be rejected, because the Inspection clause contains no
exclusion of installation costs.7

'Under paragraph (B) of the Inspection clause (Clause 5),8 the
Government is entitled to charge appellant for the costs reasonably
incurred in repairing the transformer's tap changer.

Appellant does not affirmatively question or contest the Govern-
ment's itemized statement of costs in the total amount of $3,103.53,
which included the cost of removal of the failed transformer, and
the installation of a substitute transformer, to be used while the failed
transformer's tap changer was tested and ultimately replaced. Ap-
pellant's defense to the Government's claim is predicated solely on
the theory of nonliability in any amount because the time specified
in the Guarantee clause had long since expired at the time of the
mechanical failure of the tap changer.

5 See Braucher, Federal Enactment of the Uniform Code, Duke University, 16 Law &
Contemp. Prob. 100 (1951) Dean, Conflict of Laws Under the Uniform Commercial Code:
The Case for Federal Enactment, 6 Vand. . Rev. 479 (1953).

7 This paragraph reads in pertinent part:
"All replacements of equipment or parts thereof as a result of failures after final accept-

ance shall be made promptly and free of charge fo.b. destination. The cost of installing
these replacements after final:acceptance shall be borne by the Government."

"(b) In case any supplies or lots of supplies are defective in materials or workmanship
or otherwise not in conformity with the requirements of this contract, the Government shall
have the right either to reject them (with or without instructions as to their disposition)
or to require their correction. Supplies or lots of supplies which have been rejected or re-
quired to be corrected shall be removed or corrected in place, as requested by the Contract-
ing Officer, by and at the expense of the Contractor promptly after notice, and shall not
again be tendered for acceptance unlessthe former tender and either the rejection or re-
quirement of correction is disclosed. If the Contractor fails promptly to remove such sup-
plies or lots of supplies, when requested by the Contracting Officer, and to proceed promptly:
with the replacement or correction thereof, the Government either (i) may by contract or
otherwise replace or correct such supplies and; charge to the Contractor the cost occa-
sioned the Government thereby, or (ii) may terminate this contract for default as
provided in the clause of this contract entitled 'Default.' Unless the Contractor elects
to correct or replace the supplies which the Government has a right to reject and is able
to make such correction or replacement within the required delivery schedule, the Con-
tracting Officer may require the delivery of such supplies at a reduction in price which
is equitable under the circumstances. Failure to agree to such a reduction of price shall
he a dispute concerning a question of fact within the meaning of the clause of this
contract entitled 'Disputes.' "

783-621-65--3

28512781
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Notwithstanding appellant's concession that there was an error
in workmanship, and our conclusion that the defect in the manu-
facture of the tap changer was latent, some consideration should
be given to the fact -that the tap changer failed after more than 4
years of service and 14,696 of a required 50,000 operations.

In our opinion the reasonable costs of replacing the tap changer
should be computed on the basis of the relationship which 14,696
operations bears to the required 50,000 operations. The amount of
repair'costs properly chargeable to appellant is accordingly computed
to be $2,191.33.'Y

We find therefore:
1. That there was a defect in the manufacture of a support bracket

for the autotransforuter's tap changer which caused its premature
failure.;

2. That the defect was not 'discernible by the Government through
reasonable methods of inspection, and was a latent defect within the
meaning of the Inspection clause (Clause 5) of the contract;

3. That the provisions of the Guarantee clause (paragraph 112) of
the contract are not inconsistent with, and do not override the portion
of the Inspection clause pertaining to latent defects;

4. That the f ailure of the autotransformer after its final acceptance
entitled the Government to the remedies specified in the Inspection
clause; and

5. Thatthe amount of appellant's indebtedness to the Government
is reduced'from $3,103.53 to $2,191.33.

Conclusion

The appeal is sustained to the extent set ftdrth above and is otherwise
denied.

JOHN J. HYNES, Member.

I coNcutm:

TboxAs M. DuRSTON, Member.

For a discussion of the limitations imposed by normal depreciation, etc., concerning
the measure of the contractor's liability for latent defects, and for an examination of the
effect of the new ASPR provisions on warranties, see Borden, Government Contract
Warranties Under the New ASPE Provisons, 25 Fed. B.J. 248, 257 (Spring 1965).
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Oil and Gas Leases: Cancellation

The Secretary has authority to cancel any lease erroneously issued whether
the error was fraudulently induced or resulted from inadvertence by his own
subordinates and whether or not there is a proceeding timely instituted by
a competing applicant.s

Oil and Gas Leases: Cancellation

The Departmental policy of sometimes not canceling a lease issued in violation
of a provision of the oil and gas regulation where there are no intervening
rights will not be applied to a lease: issued to one who was involved in a plan
designed to give others associated with him an unfair advantage .in the
drawing held to determine priority of filing.

Rules of Practice: Hearings:
Where an appellant has never requested a hearing and has been given every

opportunity to submit whatever evidence on his behalf he desired, he cannot
rightfully complain that he has been denied an opportunity to be heard.

Rules of Practice: Generally-Public Records
Where the request of an appellant for a copy of the record is not answered by

inadvertence but the appellant makes no attempt to inspect the record in
accordance with Departmental procedure, asks for no extension of time
within which to file a statement of reasons for the appeal on the ground that
the record has not been made available to him, and his attorney has been
fully apprised in a Departmental decision in which he was counsel of a
document in the record which he desires to have copies of, the failure to
respond to his request for copies of the record is not prejudicial.

Oil and Gas Leases: Bona Fide Purchaser
An assignee of a lease, who may himself be a bona fide purchaser, loses the

protection of the bona fide purchaser provisions of the Mineral Leasing Act
if his agent who acts for him in procuring the assignment has knowledge
which would disqualify the agent as a bond fide purchaser.

Oil and Gas Leases: Bona Fide Purchaser
The subassignee of an assignee of an oil and gas lease whose assignment has

not been approved holds only an equitable interest in the lease and cannot
be a bona fide purchaser.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

W. H. Bird and others "have appealed to the Secretart of the In-
terior from a decision of theDivision:of Appeals of the Bureau of
Land Management, dated May 31, 1963, which held for cancellation

'R. J. Burnside,; Carroll A. Rice, and Herbert A. Webber. As pointed out later, the
appeals of Burnside and Rice are limited in scope, and Webber failed to perfect his appeal.
Therefore, the term "appellant," as used in this decision, refers only to Bird.
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noncompetitive oil and gas lease' Fairbanks 021360 and denied that
he has the status of a bona fide purchaser of the lease.

The lease, issued in response to an offer filed October 1, 1958, by
Herbert A. Webber, was effective as of April 1, 1959. On March 12,
1962, \Vebber assigned the lease to Bird. On March 16, 1962, Bird
filed the assignment in the Fairbanks land office for approval and on
March 19, 1962, made timely payment of the rental for the fourth
year. On April 26, 1962, Bird assigned the lease to BP Exploration
Company (Alaska) Inc., which filed a request for approval of the
assignment on May 18, 1962. Bird then assigned, on June 30, 1962,
out of the 2.425 percent overriding royalty he retained, overriding
royalties of 0.375 percent each to R. J. Burnside Robert A. Foley,
Melvin A. Mailloux and an overriding royalty of 0.300 percent to
Carroll A. Rice. These assignments were filed on July 16, 1962.

Previous to Bird's request for approval of the assignment from
Webber tohim, the Bureau of Land Management had made an exten-
sive investigation of the'filing in the Fairbanks land office of 9 oil
and gas lease offers for each of 39 tracts of land on October 1, 1958,
by 59 persons who gave their addresses as P.O. Box 1161, Dallas,
Texas. In its decisions of September 2, 1961, and March 16, 1962
(Dunean VJiler, Fairbanks 022139 et al.), the Division of Appeals,
Bureau of Land Management, concluded that, since the successful of-
ferors and their alternates, who were part of this group, were dis-
qualified to hold oil and gas leases because of the collusive manner of
their filing, leases should not be issued to them even though their offers
had been awarded first priority in the drawing of simultaneously filed
offers.

This ruling was affirmed by the Department as to Fairbanks 022139
and six other offers in Evelyn R. Robertson et al., A-29251 (March 21,
1963), which held (1) that, since the agreements between Transwest-
ern Investment Company and each of its clients established Trans-
western as an agent for the offerors, the statements required by the
regulation then in effect (43 CFR, 1954 rev., 192(e) (4)) had to be
filed, and that the requirement not having been met, the offers earned
no priority, and (2) that the facts established Transwestern and John
J. King as' the real parties in interest in the' offers, that a party in
interest can submit only one offer for participation in a drawing, and
that Transwestern and King had created an inherently unfair situa-
tion which disqualified them from participating in the drawing.2

In conformity with the Bureau of Land Management decision in
the Robertson case, supra, the Fairbanks land oce noted that Web-

2 The Department's decision was recently affirmed in. Robertson v. Udall, No. 18,781,
D.C. Cir., June 30,1965.
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ber's lease was subject to the same infirmity as the offers considered
in the earlier decisions and held that because the lease in question had
been awarded in response to one of a number of offers filed simul-
taneously with the view of obtaining an unfair advantage over other
offerors in a drawing, it was subject to cancellation under the doctrine
of McKay v. Wahlenmnaier, 226 F. 2d 35 (D.C. Cir. 1955), unless it
could be saved under the bona fide purchaser provisions of section
27 (h) (2) and (i) of the Mineral Leasing Act, as amended by section
3 of the Mineral Leasing Act Revision of 1960, 74 Stat. 788, 30 U.S.G.
§ 184 (h) (2) and (i) (1964).

The land office noted that the Department had interpreted these
statutory provisions to mean that the cancellation of a lease will be
suspended or set aside until the validity of a pending assignment of
the lease, the status of the assignee as a bona fide purchaser, and the
applicability of the statutory provisions saving the rights of bona fide
purchasers have been determined, J. Penrod Toles, 68 I.D..285 (1961).
Accordingly, the land office gave notice to the "assignees" 3 of the pro-
tection afforded by the statute and allowed them 60 days to submit
evidence of their bona fide purchaser status, and announced deferral
of its approval of the assignments until the validity of the assign-
ments and the status of the assignees were determined.
* On appeal to the Director of the Bureau of Land Management,
Bird submitted a copy of his check showing that he had paid Webber
$1,339, which, he said, was for the assignment of the lease. He
also showed that he had paid the required $10 filing fee with his re--
quest .for approval of the assignment and the lease rental for the
fourth lease year. He contended that, in the absence of an attack
on the validity of the Webber lease, the land office acted arbitrarily
in requiring him to furnish evidence that he was a bona fide purchaser
of the lease since section 30(a) of the Mineral Leasing Act, as
amended, 60 Stat. 955 (1946), as amended, 30. U.S.C. see. 187a (1964),
authorizes the Secretary of the Interior to disapprove an assignment
of an oil and gas lease only for lack o qualification of the assignee
or lack of sufficient bond.

BP Exploration made no attempt to furnish any evidence of its
bona fide purchaser status or to appeal 4 but, on March 11, 1963, wrote
to the Director indicating that it had prospected extensively for oil
and would like approval of the assignment to it in order to commence
drilling operations on the leased premises.

Although the land office decision gave notice to the assignees presumably including
BP Exploration, the decision, named only Bird as having a right of appeal and he only
was served with a copy of the decision by certified mail. A copy was sent to BP Explora-
tion by ordinary mail. 

4 See footnote 3.
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The Division of Appeals obtained from Webber a copy of his
agreement with Transwestern which was identical with the agreements
signed by other offerors in the Transwestern-King "Box 1161" group,
discussed in Evelyn R. Robertson, supra. On the basis of this evi-
dence, the Division concluded, in its decision of May 31, 1963, that
King and Transwestern were the real parties in interest in Webber's
offer so that it suffered from the same infirmities as the lease offers
invalidated in the Robertson decision and that the lease issued to
Webber should, therefore, have been held for cancellation by the land.
office subject to Bird's right to offer proof of his bona fide purchaser
status. It thereupon held the lease for cancellation and determined
that Bird was acting as an agent for King and Transwestern in
receiving the assignment from Webber, in assigning to BP Explora-
tion, and in assigning the overriding royalties to persons who were
officers of Transwestern and an associate of King, the fees for which
were paid by the company of which King is president, so that Bird
was not a bona fide purchaser of the lease.

it also held that Bird was not a qualified assignee because he had
failed to disclose that the real party in interest in the assignment was
his principal, King-Transwestern, for whom he had acted as agent.

'It then considered the assignment to BP Exploration. It held that
the bona fide purchaser provisions of the Mineral Leasing Act, as
amended, supra, apply only to those who buy from one who has title
and that BP, having purchased from Bird before the assignment to
him had been approved, could not qualify as a bona fide purchaser.

On appeal to the Secretary, Bird charges that the decision appealed
from' is outrageously arbitrary and capricious and plainly wrong;
that it ignores established principles of law, flouts departmental regu-
lations and violates the Fifth Amendment by seeking to confiscate
valuable property rights firmly established by contract without an
opportunity to be heard or to understand the basis of the charges
made. He contends, specifically, that the Secretary has no authority
to cancel a lease administratively because of fraud preceding its
issuance and that, in the absence of intervening rights, the Secretary
should not disturb a lease because of a violation of a regulation prior
to' its issuance.

The Bureau's decision stated that Webber and each of the assignees
were allowed the right of appeal. Bird filed a proper appeal. Web-
ber filed a notice of appeal but did not file a statement of'reasons. BP
Exploration, Foley, and Mailloux, although served with copies of the
decision, made no response. Rice and Burnside each filed a notice of
appeal and a statement saying that he had acquired the overriding
royalty assigned to him as fees for services as an accountant and
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geologist, respectively, and claiming protections as a bona; fide
purchaser.

The appeals raise several issues. The first is whether Webber's
lease was properly canceled. Since Webber's offer was in all aspects
similar to the offers considered in Evekyn B. Robertson et al., spra.,
it ought not to have ripened into a lease and presumably would not have
if all the facts had been seasonably known. Even after a lease has
been issued, it may still be canceled by the Secretary if it has been
granted in violation of the Mineral Leasing Act, as amended, supra,
or the regulations issued under it.; Boesche v. Udal, 373 U.S. 472
(1963). The appellant contends that the Supreme Court limited its
holding to "cancellation of leases in proceedings timely instituted by
competing applicants for the same land," id., p. 485.

The secretary, however, had taken a broad position before the court.
In his brief, p. 14, the Secretary argued that he had authority to
rescind leases erroneously granted, whether the error was fraudulently induced
or resulted from inadvertence by his own subordinates. The claim, in sort, is
restricted to the correction of errors which affect the initial validitV of the lease.

He conceded, however, that for the purposes of the particular case,
it was necessary to establish only that a lease issued on a defective
application can be cancelled by the Secretary upon the timely appeal
of a competing applicant taken from the denial of his application.
Although the court restricted its holdings to the narrower ground, it
did not go further and hold that the Secretary was without authority
to cancel a lease improvidently issued in the absence, of a competing
applicant. Indeed, the sweep of the court's opinion, based as- it was
on the Secretary's general powers of management over the public
lands and citing as it did the Secretary's historical authority to cancel
invalid mining claims and other similar interests in public lands,
where there was not necessarily a competing claimant, was so broad
that it could not reasonably be read as negating the authority of the
Secretary to cancel a lease issued in violation of his regulations merely
because there is no competing applicant for a lease. Since that ques-
tion did not have to be decided to reach a decision, the court simply
did not rule on it.

In the circumstances the Department will stand upon its position
that it has authority to cancel a lease erroneously issued whether or
not a competing applicant files a timely appeal.

That this is the Department's position is emphasized by the appel-
lant's next contention, i.e., that the Secretary has sometimes held that
in the absence of intervening rights he will not disturb an oil and
gas lease because of a violation of a regulation which occurred prior
to the issuance of the lease. If the Secretary has no authority at all
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to cancel where there are no competing applicants, as appellant urges,
then it would, of course, be unnecessary for him to determine whether
in any partcular case he ought or ought not to cancel a lease. A
corollary of the statement that

: 4 * in the absence of intervening rights the Department has often held that
it will not cancel a lease, otherwise regular, because it has been issued in
violation of some provision of the regulations which,if made known prior to
the issuance of the ease, would have required that the offer be rejected. * *
(Stephen P. Dillon et al., 66 I.D. 148, 151 (1959)),

is that the Department has the authority to cancel a lease if the situ-
ation warrants such an action, even if there are no intervening rights.

Webber's lease does not merit the protection of that equitable pol-
icy. His offer was subject to rejection not only for failure to file the
prescribed agency statement and a copy of the agreement between the
off eror and his agent, but also because under the circumstances Trans-
-western and King were the real parties in interest in the offer and a
party in interest can submit only one off er for participation in a draw-
ing and because Transwestern and King: had created an inherently un-
fair situation which disqualified them from participating in the draw-
ing. Evelyn R. Robertson et al., Repra. Even assuming that failure

* to comply with the' agency provisions of the regulation might be a
violation the Department would overlook in the absence of intervening
rights, the plan put into effect and carried out by Transwestern and
King, cannot be ignored. It is not a relatively, minor defect, causing
no detriment to a subsequent offeror or giving the offeror no unfair ad-
vantage over others. On the contrary, it frustrated the purpose of the
drawing and deprived many other offerors of a fair and equal oppor-
tunity to win first priority. It is so serious an attack upon a major ob-
jective of the Department's leasing procedures that'it cannot be given
any semblance of success so long as the Department has power to strike
at it.

The appellant also complains that he has not had an opportunity to
be heard. There is. nothing in the case file to indicate that the appel-
lant ever requested a formal hearing as provided by regulation 43 CFR,
1964 rev., 221.6, now 43 CFR 1843.5. He has had every opportunity to
submit whatever evidence he desired on his behalf and has, in fact,
submitted affidavits and other material to support his contentions.
This procedure has given appellant ample opportunity to be heard.

He also alleges that the record on which the case was decided was
not available to him, apparently because his attorney's request of Jume
28, 1963, to the Bureau of Land Management for' copies of the record
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"went unanswered." While undoubtedly soie reply should have been
made to the request, the failure to respond need not have seriously in-
convenienced the. appellant. Apparently he was not very disturbed,
for he did not even request- an extension of time in which to submit his
statement of reasons for appeal on the ground that copies of the record
had not been supplied him. Furthermore, although the case record has
at all times been available in this office for inspection by the appellant
or his attorney, neither one, so far as we are aware, ever sought to avail
himself of this procedure. Finally, Bird says that neither he nor his
attorney has ever seen the "alleged agreement" between his assignor,
Webber, and Melvin Mailloux, upon which special emphasis was placed
in the decision appealed from.

Although, as we have said, a response should have been made to ap-
pellant's request for copies of the record, the fact is that appellant was
not prejudiced in any way by the failure to respond. The agreements
referred to in the Division of Appeals' decision as being in the record,
which were the object of appellant's request, were clearly identified as
the agreements which were entered into between the "Box 1161" offer-
ors and Transwestern and which were described and set forth in the
Robertson decision of March 21,1963. The Division of Appeals' deci-
sion stated that Webber had entered into such an agreement with
Transwestern and that Webber's offer therefore suffered from the same
infirmities as the other "Box 1161" offers. Webber's offer, in.f act, was
a Box 1161 offer.

Bird's attorney was counsel in the Robertson case. He was sent a
copy of the Robertson decision on March 21, 1963, three months before
he requested copies of the record in the present case. He therefore
knew or should have known exactly what agreement between Webber
and Transwestern was referred to in the Division of Appeals' decision.
He is therefore in no position to complain that appellant was adversely
affected by matter in the record of which he was not furnished
knowledge.

The appellant also asserts that the lease ought not to be canceled
because the requirement in the regulation for agency statements was
not so clear that there was no basis for disregarding noncompliance.
The Department held, in effect, in the Robertson case that the regula-
tion clearly required the filing of such statements. The court agreed
in Robertson v. Udall, supra, saying:

The merits of the Secretary's action do not, in our view, call for much om-
ment. Like him, we think that there was a patent failure to comply with the
requirements relating to the disclosure of an agency interest and relationship;
and that this failure rendered appellants' lease offers ineffective from the first.

W.: �H7. �IRD Ift AL.I 293'287]
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Had the facts been known at the time the offers could-and presumably would-
have been rejected at the moment of submission for filing. That their defects-
which were not apparent on their face-nec essarlly became known only after
subsequent investigation does not make them any less irregular, nor does it
estop appellee in any way from asserting that irregularity.

Appellants contend that there is some evidence of a departmental practice in
the past to apply the agency regulation only in those cases where the lease ofeer
purports on its face to be signed by an agent and where the agent is shown to
have made the selection f the lands. In this latter respect it is claimed that
there has been no opportunity to show that appellants did in fact select their
own lands. But the regulation does not, in our reading of it, say or fairly imply
that these conditions attach; and, whatever may have been their recognition
within the Department on other occasions, we do not think that the Secretary
was disabled from applying the regulation in this instance in what clearly ap-
pears to have been not only its letter but its spirit. * *

Furthermore, appellant's argument as to the regulation also blandly
ignores the fact there is another equally imperative justification- for
canceling Webber's lease-that is, the unfair advantage given in the
drawing to Transwestern and King by the strategem they concocted
of which this offer of Webber was but a small part.

T ihe appellant finally urges that the conclusion that he acted as an
agent for Transwestern-King" and therefore could not be a bona fide
purchaser is arbitrary, capricious and plainly wrong. This problem
need not be resolved because of other facts which make it plain that
Bird cannot be a bona fide purchaser.

As has been set out above, one of the moving parties in conceivilig
and carrying out the arrangements for what the Department held to
be an improper scheme was Jolm J. King. n his statement to a
Bureau of Land Afanagenient investigator on J-Lne 2, 1961, he stated it
was his idea, and he revealed, an intimate knowledge of all the steps
leadingto the filing of the; oilers. He was shown a copy of the agree-
ment that Mailloux, the then Vice-President of Transwestern, had
,said was signed by the 59 individuals who signed the offers as offerors.
Thus it is indisputable that ing knew all the details of the plan and
that, at least from the date of the Bureau of Land Management de-
cision of September 2, 1961, which was decided on appeal to the Secre-

,tary as Eveyn R. Robertson et al., supra, he knew that the Bureau- of
Land Management considered the arangement and the multiple filings
grossly irregular. With this knowledge King, of course,- could not
himself be a bona fide purchaser of any lease flowin g from an offer
filedbyoae of his"clients." *

Although King did not purchase Webber's lease himself, he played a
role in the transaction. Bird, in the words of his attorney in his state-
ment of reasons (p. 11),
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was advised of the availability of the subject lease by a friend and neighbor,
John J. King, who represented him in the transaction. (Italics added. )

In plain language King acted as an agent for Bird, a situation which
immediately raises the question of whether King's knowledge is to be
charged to Bird. The answer is quite clear. In a case which turned
on whether one bank was a. bona fide purchaser of a usurious note
exacted by another bank where the two banks had two officers who
were directors and members of the executive committees of both banks
and who knew of the usury but the remaining members of the execu-
tive committee and the board of directors of the purchasing bank did
not, it was said:

The District Court fund as a conclusion of law that the Savings Bank pur-
chased the note without notice. We cannot agree with that conclusion. The
knowledge of Baden and Donaldson must be imputed to the bank under the rule
that "notice to the agent is notice to the principal not only as to knowledge
acquired by the agent in the particular transaction, but to knowledge acquired
by him in a prior transaction, and still in his mind at the time of his acting as
such agent, if the agent is at liberty to communicate such knowledge to the prin-
cipal (Distilled Spirits [Harrington v. United States] 11 Wall. 356, 20 L. Ed.
167)." * ' 0 ( 

* ' e e A: *. - e *

The real reason for the rule which charges a principal with his agent's knowl-
edge is simply the injustice of allowing the principal to avoid, by acting vi-
cariously, burdens to which he would become subject if he were acting for
himself. The so-called presumption that the principal knows what the agent
knows is lrebuttable; it cannot be avoided by showing that the agent did not
in fact ommunicate his knowledge. It should follow that it cannot be avoided
by showing that the agent had such an adverse interest that he would not be
likely to communicate his knowledge.; In general, "Notice should be imputed
wherever there is agen cy or ratification." * * Certainly where, as in this
case, it does not appear that-the agent acted unfairly toward his principal, or
even that he would have derived any advantage from doing so, the principal
should be charged with the agent's knowledge. Where an agent common to two
parties betrays one in favor of the other the second, of course, cannot charge.
the first with the gent's knowledge. Herdan v. Hanson, 182 Cal. 538, 18 P.
440. The present case differs from such cases not only in that here no one was
betrayed, but also in that appellants never employed the Bank's agents, Baden
and Donaldson, and are in no way responsible for their acts. The Supreme Court
has held that if a ompany's agents withhold knowledge from it, evenlfraudu-
lently, that fact "cannot alter the legal effect of their acts or of their knowledge
with respect to the company in regard to third parties who had no connection,
whatever with them in relation to the perpetration of the fraud, and no knowl-
edge that any such fraud had been perpetrated. * * * In such case the rule
imputing. knowledge to the company by reason of the knowledge--of its agent
remains." Bowen v. Mount Vernon Savings Bank, 105 F. 2d 796, 798, 799 (D.C.
Cir. 1939)6

5 In a statement designated "Appellant's Showing of Bona Fides" signed by Bird's httor-
ney, Kingis deshribed as Bird's next-doorneighbor, ? - ' -

6 Accord: Restatement of Agency (2d) § 272-283.
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Thus Bird is bound by King's knowledge and can no more be a bona
fice purchaser than King could have beeni.

There remain for consideration the assignments to BP Exploration
and to Bur side, Foley, Mailloux and Rice. Although the Bureau of
Land Management decision did not specifically hold these assignments
for rejection, it did hold that Webber's lease was to be canceled, that
Bird was not a bona fide purchaser, that BP could, not qualify under
the bona fide purchaser provisions of the Mineral Leasing Act, as
amended, supra&, and that the other assignIees of Bird were conlected
"beyond peradventure". with Transwestern and King. It then stated
that each of the seven parties was allowed the right of appeal to the
Secretary and each was served by certified mail with a copy of the
decision. This combination of unfavorable holdings with a statement
that a party has a right to appeal can mean only that the application
each had pending before the land office was rejected.

The response of the parties named varied. Bird filed a proper
appeal. Rice and Burnside filed a notice of appeal but gave as a rea-
son for appeal only a Claim that they were bona fide purchasers Web-
ber, after filing a notice of appeal in time failed to file a statement of
reasons. BP, Foley and Mailloux made no response at all.7

Accordingly, the Bureau of Land Management decision has be-
come final as to Webber, BP, Foley, and Mailloux.5 However, since
it was necessary to consider Webber's interest in disposing of Bird's
appeal and the BP, Foley and Mailloux assignments must be rejected
for the reasons requiring the rejectionof Rice's: and Burnside'st in-:
terest, their claims will not be disposed of solely because of their

'fail-tre properly to appeal.
'Burnside and Rice, as well as BP, Foley and Mailloux, derive their

interest from assignments made by Bird while Webber's assignment
to Bird was awaiting Departmental approval, which has not and
cannot, as we find the law, be given.

The issue, then, becomes whether one who derives his interest from
an assignor whose own assignment has not been approved can stand in
any better position than his assignor. It is our view that he cannot.

The Department has held that an assignee of a lessee whose interest
is subject to cancellation may be entitled to protection in accordance
with the bona fide purchaser provisions of the Mineral Leasing Act,
as amended, supra, all else being regular, even though his assignment

7BP, however, filed a request for an extension of the lease on March 1, 1964.
C Colorado Land ganeaerneat, InC., A-30195 J(lebruary 5, 1964) ;Benson-Montin-Greer

Drilling Corp., A-29966 (March 80, 1964), which held,,respectively, that an appeal to the
Secretary will be dismissed when the appellant fails to file a statement of reasons insupport of his appeal, 43..CFR 1844,3, and that an. oil and gas lessee who fails to appeal
from a decision declaring his lease terminated loseshis rights in he lease, 43 CFR 1844.2.

: 0 : \, : . g - .: A, I- - . . :. :: : . : ,, :. :~~~~~~~~~7t
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has not been approved. Southwestern Petroleuwn Corporation,. 71
I.D. 206, 209-210 (1964) .9 It has not, however, found that the; pro-
tection extends to one who purchases fron an assignee whose own
assignment has not been approved.

The statutory provisioncontrolling assignments provides:
C' * [any oil and gas lease "* may be assigned or subleased sub-

ject to final approval of the Secretary;* * Until such approval, however,
the assignor or sublessor and his surety shall continue. to be responsible for, the:
performance of any and all, obligations I: as f no assignment or sublease had
been executed. * * * Section 30(a), Mineral Leasing Act, as amended, 60 Stat.,
955 (1946), as amended, 30 U.S.C. 187(a) (1964).

The lease in turn provides: a ; : 0 0'; -t0u ; 0'

Sec. 2. Thelessee agrees:

(in) Assignment of oil and gas lease or interest therein.-As required by
applicable law, to file for approval within 90 days from the date of final execu-
tion any instrument of transfer made-of this lease, or any interest therein,
including assignments of record title, working or royalty interests, operating
agreements and subleases, such instrument to take effect upon the final approval
by the Bureau of Land Management as of the first day of the lease month
following the date of filing in the proper land office.

Theassignment fromWebberto-Birdbegins:
The undersigned, as owner of record title in the above-designated oil and

gas lease, does hereby transfer and assign: to: [Bird] * the record title
interest in and to such lease

The instructions on the back of the form refer several times to the
necessity that the assignment be approved before it becomes effective.

Bird's assignment 'to BP was made on the same form and contains
the same provisions.

Thus at the time' of the last assignment, Bird, though both he and
BP knew, or are presumed to have known, that he was not the record;
title holder, stated that he was and attempted to convey the record
title to BP. It is plain, then, that BP knew it was not purchasing
from the record titled holder, but only from one'who might become
the record title holder if the Secretary or his delegate gave his ap-
proval. In other words, the legal title6to the lease was still in Webber
and the most that Bird had to convey was his right to have the lease
assigned to him.

One who- does not have legal title but who does have the right to
have it conveyed to him is said to hold the equitable title. Hendrilsen:
v. Cusage, 309 SW 2d 306 (Ark. 1958). 'Since the original lease and

o Affirmed in Southwestern Petroleum Corporatiob v. Udall, C.A. No. 5773, United States
District Court for the District of New Mexico, March 8, 1965.;
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the assignment in BP's chain- of title establish that assignments were
not-to become effective without the approval of the Secretary, BP
could not acquire legal title: until the Secretary gave his approvalL.'

The most it bought was an equitable title and as the purchaser of
an equitable title, it cannot be a bona fide-purchaser. In an exten
sive review of court and Departmental decisions involving this issue,
the Supreme Court has stated:

As shown by the above statement of the provisions of the act of June 3,
1878, 20 Stat. 89, c. 151, known as the Timber and Stone Act, a purchaser of the
surveyed public lands, in California, Nevada, Oregon and Washington, Valu-
able chiefly for timber but unfit for cultivation, or valuable chiefly for stone,
was required in his sworn application to state that he did not' seek to pur-
chase the same on speculation but in good faith to appropriate it to his own
exclusive use and benefit, and that he had not, directly or indirectly, made
any agreement or contract with any person or persons by which the title he
might acquire from the United States should inure in whole or in part to
the benefit of any person except himself; and if the applicant swore falsely
in the premises, he became liable to the penalties of perjury, and would forfeit
the money he paid for the lands; and all right and title to the same and any
grant or conveyance he may have made, "except in the hands of bona fide pur-
chasers," would be null and void.

Who, within the meaning of the act, are to be deemed bona fide purchasers?
Could the appellants, against whom, in respect of these lands, no charge of
fraud was made, be deemed bona fide purchasers, if it appeared to the Land
Department, before a patent issued, that the original entryman made the ap-
plication to purchase "on speculation" and not in good faith to appropriate
the lands to his own exclusive use and benefit?'

The words "bona fide purchasers," as applied to purchasers of public lands,
did not appear for the first time in the Timber and Stone Act of 1878. The
first section of the act of June 22, 1838, granting preemption rights toisettlers
on the public lands, contains substantially the same 'provisions as to the effect
of a false oath by the applicant and the' same saving0 forthe benefit of bona

PCf. Torgeson v. Connelly, 348 P. 2d 63, 72 (Wyo., 1959), wherein the court held:
"There was also justification for the court to have found that paragraph twenty-one of

the operating agreement, which provided that further assignment should be effective only
upon the obtaining of the written approval of the Department of the Interior prevented-
title from having reposed in defendant under the' facts stated.. It is argued with some
force that 30 ThS.C.A. § 57, 41 Stat. 449, providing that no lease by the Goveinment for'
oil and gas lands shall be assigned or subleased except with the consent of the Secretary
of the Interior, is for the benefit of the Government and a party can take no advantage
of the regulation to defeat an assignment. Aronow v., Bishop, 107 Mont. 317, 86 P. 2d
644, and Dougherty v. California Kettleman Oil Royalties, Inc., 9,Cal. 2d 58, 69 P. 2d
155i are cited to substantiate this view which is contrary to that expressed in Oasis Oil o:
v. Bell Oil and Gas. Co., 'D.C. Okla., 106 F. Supp. 954, holding that until' the approval
of the Department of the Interior was forthcoming an assignee did not receive an interest
In a controverted lease. It is, however, unnecessary for us to determine the'correctness of
this rule since the provisions In an instrument by which one attempts to take title undoubt-
edly establish obligations which are effective independently of any statutory. provision,
and the statement in paragraph twenty-one of-the operating agreement may well have
motivated the trial court in its judgment.

e * * Moreover, defendant's evidence failed to establish affirmatively any right which
he had to the leases and discloses that the interest of any assignee was not to be effective
until the approval of the Department of the Interior has, been obtained."
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fide. purchasers. 5 Stat. 251, c. 99. Like provisions were made in the act of
September 4,- 1841, appropriating the proededs of the sales of the public lands
and granting preemption rights. 5 Stat. 453, 456, c. 16,- §13. And the pro-
visions of the last act were preserved in section 2262 of the Revised Statutes.

The contention of appellants is that 'as between themselves and the United
States they must be deemed to have been bon fide purchasers from the mo-
ment they bought in good faith from Bailey, the vendee of Hackley (although
no patent had been issued), and that, under the 'act, they could not be af-
fected by the fraud of the original entryman or his assignee.

While the mere words of the act of Congress furnish some ground for this
contention, the interpretation suggested cannot be approved. In Root v. Shields,
1 Wool. 340, 348, 363, Mr. Justice Miller had occasion to consider who were to
be regarded as bona fide purchasers under the preemption laws when no patent
had been issued by the United States. He said: "It is further insisted on be-
half of the defendants that they are bone fide purchasers, and that they, as
such, are entitled to the protection of the court. I think it pretty clear that some
at least of these defendants purchased and paid their money without any knowl-
edge in fact of any defect in the title. Yet they are not bona fide purchasers,
for a valuable consideration, without notice, in 'the sense in which the terms
are employed in courts of equity. And this for several reasons. They all
purchased before the issue. of the patent. The more meritorious purchased
after the entry had been assailed and decided against by the land office. But
that is a circumstance not material to this consideration. Until the issue of
the patent the legal title remained in the. United States. Had his entry been
valid, Shields would have taken only an equity. His grantees took only an
equity. They did not acquire the legal title. And in order to establish in
himself the character of a bona fide purchaser, so- as to be entitled to the pro-
tection of chancery, a party must show that, in his purchase and by the con-
veyance to him, he acquired the legal title. If he have but an equity, it is
overreached by the better equity of his adversary." Hawley v. Diller, 178 U.S.
476,484-485(1900):

The court, after discussing.at length several Departmeltal deci-
sions in which the rule was applied, concluded-'

We are of. opinion that the rule announced in Root v. Shields,-abve cited1
and which has been steadily followed in the Land Department, is consistent with
the words of the statute. If any doubt existed on the subject, the construction so
long recognized by the Interior Department in its administration of the public
lands should be not overthrown, unless:a different one is plainly required-as
it is not-by the words'of the act. United States v. Philbrick, 120 U.S. 52, 59'
United States v. Jhnston , 124 U.S. 236, 253,; 'United States v. Alabama Great
Southern R1.. o., 142 U.S. 615, 621. Id. 490Q.w

I Traveler's Insurance Co., 9 L.D. 316 (1889):; United States v.I:AIard, 14 L.D. 392
(1892).

Aceord, Thayer v. Spratt, 189 U.S. 346, 352 (1903) Duncan Townsite Co. v. Lane,
245 U.S. 308, 311 (1917). See, United States v. Certadn Parcels of Land, etc., 85 F. Supp.
986, 1007-1010 (S.D. Calif. 1949).
* United States v. Detroit Lumber Co., 200 U.S. 321 (1906), and United States .v. Clark,
200 U.S. 601 (1906), are not to the contrary, for, as held in United States v. Kennedy,
206 F. 47, 50 (5th Or. 1913)

"It is a general doctrine of equity that one who purchases from a vendor who has only
an equitable title, and who Is chargeable with notice that another holds the legal title,
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Therefore, under the well-established rule, BP is not a bona fide
purchaser and cannot avail itself of the protection afforded by section.
27 of the Mineral Leasing Act, as amended, 8apra.

While there is some disagreement in the decisions as to whether
private parties can take advantage of the fact that an assignmenth'lias,
not been approved by the Secretary, the* cases all seem to agree-
that the provision is for the' benefit and protection of the United
States and is available to the government. Compare Recove'cy Oil
Co. v. Van Acker et al., 180 P. 2d 436 ('Cal. 1947) , with Oasis Oil Co.
v. Be1l Oil andGrds Co., 106 F. Supp. 954 (W.e D. Okia. 1952). leSee,
generally Files "Recording' of JIstbrwnents Affeing Oil and Gas8
Interests In Federal Lands" in 3 Rocky Mountain 'Mineral Law In-s
stitute 553, 5 . Since the Department is; seeking in this
case to prevent the abus'ea of its procedures which are designed to ac-
complish the purposes 'of the Mineral Leasing Act, as amended, there
is additional reason to refnse to allow, a subassignee who' takes0 from
an assignee whose own assignment has not been approved by the $eq-
retary to profit from the. bona fide purchaser amendment to the
Mineral Leasing Act.

Therefore, neither BP nor anyone else whose interest, derives from
Bird is a' bona fide purchaser within the meaning of the act and the
assignments from Bird to each of them and from two of them to
King," are denied approval or recognition.

The land covered by lease Fairbanks 021360 is accordingly found
to be free from any interests created under the lease and will be made
available for further leasing in accordance with regnlar procedure.

takes only such rights as his 'vendor had, and cannot defend against the holder of the
legal title as a bona ide purchaser. It is not in conflict with, but confirmatory of, this
rule to hold, as was held in the Detroit Lumber Company 'Case, spra, and in United States
V. Clark, 200 U.S. 601, 607, 26 Sup. Ct. 340, 50 L. Ed. 613, that one who purchases from
an entryman holding a certificate that carries only an equitable title, but who, subsequent
to such purchase, obtains. a patent conveying the legal title, may, defend as a bona fide
purchaser, because, by the doctrine of relation, the title is treated as taking effect at the
date of the entry. -

If the final certificate had not been canceled, and the patent had been issued to the:
entryman or his transferee, in the instant case, then a different rule would prevail, and
a sale of the land, or an interest in the timber on it, although made before the issuance
of the patent, would be effective, because the patent operates to transfer the title,. not
only from its date. but from the inception of the e-quitable right upon which it is based.
A purchaser, therefore, from one holding a final certificate which is never canceled, but on
which ultimately a patent is duly issued, may defend a suit to cancel the patent, on the
ground that he is a bona fide purchaser. United States v. Detroit Lumber Company, supra."
Accord, Moses v. Long-Bell Lumber O., 206 F. 51, .55 (5th Cir. 1913).

On November 1, 1963, King filed'assignments to him by Mailloux and Foley of their
overriding royalty interests in oil and gas lease Fairbanks 021360. This assignment is
ineffectiveforthe samereason,iffornoother.
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Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A(4) (a); 24- Fi 1348),
the decision appealed from is affirmed.

ERNEST F. HoM,
Assitstccnt Solcito.

APPEAL OF PAUL A. TEBEGARDEX 

IBCA-419-1-64. Decided July 27, 1965

Contracts: Performance or Default:: Suspension of Work-Contracts: Con-
struction and Operation: Contracting Officer

Under a contract incorporating; provisions: for suspension of work; when
-ordered by the Contracting Officer because. of periods of unsuitable weather,
where work without doubt could net be performed for a substantial period
because of such weather but the Contracting Officer failed to issue an order
suspending the work for that period, the contractor is entitled to an ex-
tension of time therefor. .'

Contracts: Performance or Default: Substantial Perfornnance-Contracts:
Disputes and Remedies: Damages: Liquidated Damages

A contract has been substantially performed when the work remaining to: be
performed is a relatively mninor quantity and is of such,an inconsequential
nature as to not impair the utility of the project; liquidated damages may
not be assessed for periods after that point has been reached.

BOARD OF. CONTRACT APPEALS

The appeals considered in this opinion were taken because the con-
tracting officer denied requests for extensions of time, and assessed
liquidated damages for 96 days at $150 per day. The contract called
for placing hot bituminous concrete pavement on an existing gravel
base (plus related work) on a portion of the Natchez Trace Parkway.
A National Park Service project is involved, but the Bureau of Public
;Roads of the Department of Commerce prepared the specifications
and administered the contract pursuant to an arrangement between the
agencies. The contract was prepared on standard construction con-
tract forms, including Standard Form 23-A (General Provisions).

It also ited and incorporated many provisions of the Standard Spec-
ifications for road and bridge construction (FP-57) of the Bureau
of Public Roads.-

The notice of appeal first challenges the contracting ocer's deter-
mination that the appellant is entitled to' no more than a 15 days'
time extension because of rainy and cold weather during the period
for October 1, 1960 through February 4, 1961. The appellant asserts
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that almost all of this period should be disregarded in the computation
of the time required for completion of contract work.

The notice of appeal also states that the contracting officer incor-
rectly refused to consider or allow a time extension for the delay
caused when the appellant's hot mix asphalt plant was made; inopera-
ble by flood waters.- This happened wheil high water broke a levee in
the spring of 1962. The appellant requested a minimum of 51 days'
extension of time for this cause. The contracting officer's "Determina-
tion" on this request is as follows;

Your request for additional (1 days) time under the terms of the contract
is therefore denied as untimely, beyond the terms of the contract, and entering
the area of delay and unliquidated damages for which the Government eannbt
be responsible under this (your), contract and the facts as noted a!bove.

The above discussion of "delay and unliquidated damages for which
the Government cannot be responsible" is inappropriate. The only
matter to be resolved is whether or not the contractor is entitled to
an extension of time. The above "Determination" actually may not be
that of the contracting officer's authorized representative, since the
copy furnished to the Board shows that it was written by an attorney
for the Bureau of Public Roads and one F. T. Burgess. The attorney
for the Bureau of Public Roads in his Amended Statement o f Posi-
tion, dated June 16, 1964, revealed that the Government has informa-
tion concerningthe flood by advising:

* * * And in fact the flood complained of occurred on April 10, 1962, any how.

On May 18, 1962, about five weeks after the flood damage, the ap-
pellant wrote to the contracting offier's authorized representative, as-
serting that the project was substantially complete; in addition, the
letter stated: -

We 'also request consideration for a time extension due to the recent flood at
Tupelo which covered much of our equipment including our Asphalt Plant and
which has aused us considerable delay in ompleting the final stages of'our
contract. * * *

The contracting officer's representative has not asserted that the late
formal notification of the cause of the delay prejudiced the Govern-
ment and has not set forth facts that woLld indicate prejudice. There-
fore, the Board will consider the appellant's claim on its merits.

The parties have agreed that the Board's decision should be issued on
the basis of a review of submitted documents; therefore, no oral hear-
ing has been held.
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Weather- Conditions, October 4, 1960
Through February 4, 1961

The contract originally allowed 375 days for completion of the
work. The first "counting" day was June 14, 1960. The inspection
reports show that in September 23, 1960, when more than 25 percent of
the contract period had elapsed, the appellant had completed only
about 2 percent of the work. On September 30, 1960, the appellant's
Project Manager met with contract administration personnel of the
Government and agreed to start items such as grading parking areas,
constructing access conlections, placing and mixing filler for blending,
and shaping the road for reconditioning.

During October, November and December the contractor had only
a small work force on the job and made very little progress; however
this situation was no different than that existing during the first three
months of the job. By a letter dated November 25, 1960; when 43 per-
cent of the contract 'time had elapsed and the amount completed was
still only 2 percent, the appellant's Project Manager proposed the fol-
lowing construction program:

1. Increase our present forces that are now engaged in the installation of
Drainage and Incidental Items, and complete all drainage items by 1 February,
1961, all incidental items to be 50% complete, by 1 February, and 100% complete
by 1 April,. 1961.

2. Place on the project not later than 1 December, 1960, forces and equipment
to reactivate the construction of Roadway items, of which 50% to be completed
by 1 April, 1961 and 100% by 1 June, 1961.

All work in this contract to be completed by: the last week in June 1961.

The reference to "the last week of June 1961" seems to be -tied to the
originally established completion date-'-Jnne 23, 1961. There is no
mention made in this letter or elsewhere in the record prior to early
January 1961 of the position now taken by the appellant, i.e., that
there had been- a suspension of work, commencing about October 4,1
1960, under Article 8.7 of FP-57 which provides:

8.7 uspension of Work. The engineer may, by written order, suspend the per-
formance of the work either in whole or in part for such period as he may deem
necessary due to unsuitable weather, to conditions. considered unfavorable for
the suitable prosecution of the work, or to failure on the part of the contractor to
correct conditions unsafe for the workmen or the general public, to carry out
orders given by the engineer, or to perform any provisions of the contract.

Suspension of work on some but not all items, as ordered in writing by the
engineer; shall be considered "partial suspension." The number of elapsed calen-
dar days during partial suspension to be charged against contract time shall be
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computed by multiplying the'number of calendar days allowed for performance
of the work shown in the contract as awarded by the ratio of the amount earned
during the period of partial suspension to the original contract amount.

Suspension of work on all items, as ordered in writing by the engineer, shall
be considered "total suspension." No charge shall be made against contract time
for calendar days elapsing during such total suspension. Work of an emer-
gency nature ordered by the engineer for the convenience of public traffic and 
minor operations not affected by or connected with-the cause of suspension, if
permitted by the engineer, may be performed during a period of total suspension.,

On January 5, 1961, the appellant advised the Bureau of Public
Roads that production on the job had been "considerably reduced" due
to adverse weather conditions, and gave notification that an extension-
of time would be requested'under Article 8.7 (quoted above).

The determinations appealed from in this case refused to substitute
an earlier date or February 4, 1961, which wasestablished in Direc-
tive No. 2 as the time-for suspension of all construction activities.
The contracting officer's aLthorized repiesentative found, by compar-
ing weather records for the 1960-1961 winter with simil r records
compiled during the eight years immediately preceding .1960, that
there had been 15 days of unusually severe weather between October
4, 1960 and February 4, 1961. On the basis of this finding a 1 5-day
time extension was granted under Clause 5 (c) of the General; Provi-
sions, which authorizes time extensions for delays due to unforeseeable
causes beyond the control and without the fault or negligence of the
contractor. There appears to be no reason for the Board to disturb
the fundings relating to unusually severe weather.

With respect to the request for additional time under Article 8.7
of FP-57, thefindings state:

At- the preconstruction conference on June 10, 1960, you were informed that
shutdown orders would not be issued for short periods of bad weather. Further-
more, analyses of your performance record, the contract provisions, and Exhibit
"A" (climatological data) does not show that any time was lost (other than
days already recognized and granted due to "unusually severe weather") * * *

because of weather "unfavorable for the suitable prosecution of the work."
Even if there had been such lost time, the contractor, in estimating for his con-
traet bid, is deemed to have taken into account a reasonable number of days of
unfavorable weather. * *

It is obvious that the contracting officer's authorized representative
viewed the power to issue a suspension order under Article 8.7 of
FP'-57 as discretionary. Tl he, Board, considering a siailar clause in
Urban Plumbing and Heating Co., 63 I.D. 381, 31 (1956), 56-2 BCA
par. 1102, observed :
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This provision would permit the engineer to enter even now, a work
suspension otder covering the two periods'of unsuitable weather, since he would
norially have ntered such'an'order retroactively at'some time after a period
of unsuitable weather had comened orj qluite posibly, when the period had
ended-and its duration-had become susceptible of determination. The existence

:of weather conditions justifying such an order would, in turn jforma -basis for
the allowance of a cmensurate extension of the time for performance..

In the absence of any factual support or. indication of empirial
knowledge on the part of the BoaIrcl as to what stepsare usuallytaken

actnal practice to stop work because; of unsuitable weather, one of
thet premises stated in the Urban case is questionable. This is the
statement, quoted above, that a Government enoineei "would nornally
have entered such an order retroactively at some time Cafter a period
of ulisuitable weather had commenced," etc. A suspension clause of
the type under consideration should not be construed as a general
assurance to a contractor that a major portion of the winter season
wvill not be counted in the period for perfolmance established in the
contract. The clause is included principally for the Government's
protection-to provideto the contracting officer the express right to
halt operations when proper results cannot be obtained because of the*
Veather or the other stated reasons. The portion of the Urban de-

cision which relates to suspension for "unsuitable weather" will not
be regarded by tle Boa rdas a justification to exclude extended periods
from the "counting" contract time imerely because the contractor dem-
onstrates .that tthe weather during such periods was less than ideal for.
construction work. The record in this appeal has been reviewed by
the Board in an effort to establish a date whenw ithout doubt the job
should have been shut down because of "unsuitable weather.": 

Taking into account the general lack of prosecutioni of the job by
the appellant during 1960, the proposals made in the appellant's letter
dated November 25, 1960, and the data in the appeal file on weather
and ground conditions it is found that the suspension order should
have been entered at the end of the working day ol January 12, 1961.
The contracting officer should recalculate the time required for per-
formance of the contract, using that date as the efffective date of the
suspension, but not including in the additional non-counting time ally
days or portions thereof which previously have been allowed.

Substantial Completion: The Flooded Asphalt Plant

Liquidated damages may not be assessed for periods after the point
of substantial completion has been reached.' In considering whether

15 McBride and Wachtel, Government Contracts, sec. 34.130, pp. 34-54 (1963).
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a project is substantially complete it is necessary to take into account
(1) the quantity of work remaining to be done, and (2) the extent to
wihich the project was capable of adequately serving its intended uses.2

At the time the appellant's' asphalt plant was inundated, approxi-
mately 85 percent of the total project work was complete. A report
covering an inspection made about one month after the flood (May 1 1,
1962) shows that 14 percent of the project work remained to be per-
formed at that time. The bituminous paving that could not be finished
because of flood damage to the asphalt plant was only a minor portion
of the uncompleted work. Less than half of the work required by
Change Order 10 had been performed on May 11, 1962-ninety addi-
tional calendar days had been allowed for that work when Change
Order 10 was approved by the Government on March 6, 1962. Thus,
the appellant's inability to complete the small amount of paving in
April and May of 1962, is not of great importance when the propriety.
of assessment of liquidated damages is reviewed. Other unfinished
work on the project was of such value and significance that the project
could not be classified as substantially complete at any time during
those months.

By June 22, 1962, this was no longer the case. The report covering
an inspection made on that date shows that approximately 92 percent
of all work had been completed, and states:

(1) With the exception of some minor topsoiling, seeding, sodding and com-
pletion of work ordered by Change Order No. 10, the project is complete. * 

The exact percentage of completion of Change Order 10 on June,
22 is not shown on the inspection report. However, the May 11 in-
spection report includes a reference to a statement by the appellant's
Superintendent that "50 percent of Change Order No. 10 would be
completed by the end of the month." It is likely that most of that
work required by that change order had been accomplished by June 22.

The Board concludes that the project was substantially complete
on June 22, 1962, and that liquidated damages should not have been
assessed between that date and July 2, 1962, used as the completion
date by the contracting officer's representative. The amount of liqui-
dated damages withheld should be correspondingly reduced.

Conclusion

The appeal is sustained to the extent that liquidated damages should
not be assessed for the period between (and including) January 13,
1961; and February 4, 1961, or for any day subsequent to June 22,

Appeal of E lmier A. Romtan, IBCA-57 (June 28,:1957), 57-1, BA par. 1320.
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1962. The appellant's requests for time extensions beyond those spe-
cifically allowed herein are denied.

DEAN F. RATZMAN, Chairman.
1CONCUR: 

THOMAS M. DuRsToN, Member.

UNITED STATES v. AUGUST HERMAN

A-30336 Decided July 30, 1965

Mining Claims: Discovery
To constitute a valid discovery upon a mining claim there must be a discovery

of such a valuable deposit of mineral within the limits of the claim as would
warrant a prudent man in the expenditure of his labor and means, with the
reasonable prospect of success, in developing a valuable mine& 

Mining Claims: Discovery
The finding of high mineral values by a mining claimant is properly denied

substantial weight when the samples from which these values are obtained
are shown to be in areas of high concentration not representative of the
claims.

APPEAL PROM THE BUREAU O LAND MANAGEMENT

August Herman has appealed to the Secretary of the Interior from
a decision of the Office of Appeals and Hearings, Bureau of Land
Management, dated June 11, 1964, which affirmed a decision of a hear-
ing examiner,' dated October 24, 1963, declaring null and void the
Betty Jean No. 1, Betty Jean No. 2, A. Lily No. 2, and Red Devil
placer mining claims, situated in the NEI/4 sec. 32, T. 33 N., R. OW.,
M.ID.M., Shasta County, California, and rejecting the appellant's
patent application Sacramento 065525, because the appellant failed
to show that a discovery of a valuable mineral deposit has been made
on any of the contested placer mining claims.

The appellant contends, inter ai, that a hearing should be held
to permit him to present evidence that the decision of the Office of
Appeals and Hearings was incorrect. He contends that the samples
obtained by the Government mineral examiner constituted less than
i/6 cubic yard of the material on all the claims and were not representa-
tive of the values on the claims. He cdntendsthat noeffort was made
to test areas of concentration. He also contends that the hearing
examiner was prejudiced against him and that the examiner acted
improperly in issuing an oral amendment to a joint sampling order
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he had previously issued, prejudicing the defendant by not reducing
to writing an order that could gulideboti- parties, witholt disagree-
ment as to its meaing. The appellant further contends that the cost
of mining the claims would be approximately 35 cents per cubic yard
and the value of the minerals on the claims (gold) averages approxi-
mately 60 cent's per cubic yard.'

The transcripts of the hearings in this case, the exhibits, sampling
orders, and tile entire record, have been carefully examined,'2 and I am
of the opinion that the contenti6ns of the appellant are without merit.

A hearing was held before a- earing examiner at Redding, Califor-
nia, October 17, 1962, and a further hearing was held before the same
examiner ol June 19-20, 1963. At the conclusion of the first hearing
the examiner issued a joint saiiling order to resolve the disparity in
values between 'the samples-obtained by the Government and the appel-
lant. Subsequently, a disagreenent arose between the parties as to the
method of accomplishing the sampling and a conference was held with
the hearing examiner at which both. parties were represented, result-
ing in an oral amendment to the sampling order being issued by the
examiner November 14, 1962. Joint sampling, however, never did
take place. The appellant now asserts that he was prejudiced by the
fact that this amendment of November 14, 1962, was not reduced to
writing because the ternts of the samplinig were never made clear.

This contention is without merit. There is no indication that the
appellant ever requested that the amended order be reduced to writing
or protested the failure of the examiner to do so, though, admittedly,
a written amendment would have been preferable. However, if the
appellant did not protest at the time, it would appear too late for him
to suddenly assert prejudice at this point. Further, the hearing exam-
iner indicated that the mining engineers of the Government and the
appellant were to come to an agreement between themselves as to "what
is necessary to get representative'samples" (Tr. 260), and the appel-
lant's mining engineer, Jolm X. Murphy, testified that he and the Gov-
ernment's mineral examiner, George 1W7 Nielsen, were in substantial
agreement as to method and area (Tr. 254). However, the reason' that
joint sampling did not in fact ever occur appears to be well stated by
Mr. Murphy:X

IIn an additional statement of reasons subsequently submitted the appellant contends
that the cost of mining would be approximately 15 cents per cubic yard and that the value
of the minerals on the claim averages $1 per cubic yard.

2 The additional statement of reasons subsequently submitted has been considered as well
as the attachments thereto, which included a document entitled, "A Report on the Red
Devil, A Lilly, Betty ean No. 1, Betty Jean No. 2 Placer Claims." This document had
previously been submitted as an exhibit at the hearing. Also submitted were supplemental
reports on costs and methods of mining the claims. Of course, these latter reports are
ex parte and must be considered as such. However, they have been examined.
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* * there was a massive distrust on both sides, by Mlr. Nielsen and Mr Her-
man. One was afraid he was going to be Salted and ohe afraid the bill was
going to run up so high that he couldn't pay it. That's where it ended. (Tr.
255.)

It is apparent that it was this area of mutual istrust beteen the
appellanlt and Nielsen that was responsible for the failure of joint
sampling, and the reductioni of thl terms of the amended order to

writ-ingprobably would not have substantially ameliorated this sitLa-
t Tion. lTherefore, I can'not see how the failure to reduce the order to
writing prejudiced the appellant, particuarl in view of the fact that
the order left the agreement as to- sampling procedures rather much1
up to the mining engineers and there was apparently substaitial agree-
iment between them, and, in the end, it was the appellant himself who 
refusedto go ahead with the amended order.

The. appellant contends also that a hearing should be held to permit
him to present evidence that the decision of the Office of Appeals and
Hearings was incorrect since that decision states:

* If an appeal is taken the appellant will have the burden; of proving, by
presenting substantial affirmative evidence,that this decision is erroneous.

This statement, appearing in the closing paragraph of the decision
*' f 0 describing the procedure to be followed on appeal, is apparently

inserted as a matter of form. It has no pertinence to an appeal from
a decision rendered after a formal evidentiary type heaing, such as
was held in this case. The Director, and after him the Secretary,

* reviews the record of the hearing do fovo and in each case the burden-
of proof remains the same. The United States as contestant, must
make a primia facie case and thereafter the mning claimant bears the
burden of' proving by a preponderance of the evidence that his claim
is valIId. 

After the hearing no evidence i the usual sense can be submitted to
prove that the decision appealed fom is erroneous. Error call be:
demonstrated on y:by analysis, of the -record made at the hearing and
argument based on it. -

fThe appellant contends further- that the hearing-examiner is preju-
diced against him. Having carefully reviewed this' allegation, I can-
not agree with it. This case was not an -easy one to administer or
adjudicate and an air of ill feeling did pervade the atmosphere. How
ever, I am convinced that the actions of the hearino examiner demon-
strated -a genuine attempt to be fair and reveal no prejudice against
the appallant. - A substantial showing of bias is required to disqualify
a hearing officer in an administrative proceeding or to justify a ruling

309i3071 �
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that the hearing was unfair. United States v. Feod M. Conerse,
72 I.D. 141, 145 (1965). No such showing has been made here.
r Finally, the appellant contends that, he ascertained the cost, of

mining the claims involved to be 35 cents per cubic yard and the
value of the minerals on the claims to average approximately 60 cents
per oubic yard.' He alleges that he has madea discovery within the
meaning of the United States mining laws and that the, samples
obtained by the Government nineral examiner were not representa-
.tive: of the values on the claims,, that they constituted less than /5 of
a cubic: yard of the material on the claims, and that no effort was made
to test areasof concentration. Again, after a very careful review of
;the fevdence, I must rteject. these contention. .. ,::. ,

fThe.mining law requires a discovery of a valuable mineral deposit
to validate amining claimbut does not define "discovery." However,
the standard applied by-theDepartment in Castle v. Womble, 19 L.D.
455, 457 (1894), was expressly approved by the United States Supreme
Court in Chrisnan v. Miller. 197 U.S. 313, 322 (1905). This standard
is that:

"Where minerals have been found and, the evidence is of such a character that
a person of ordinary, prudence would be justified in the further expenditure of
his labor and means, with a reasonable prospect of success, in developing a
valuable mine, the requirements of the statute have been met." * * *

See also Foster v. Seaton; 271 F. 2d 836, 838 (D.C. ir. 1959); Adams
v. United States, 318 F. 2d 861, 870 (9th Cir. 1963); Mulkern v. Ham-
gnitt, 326 F. 2d 896, 897 (9th Cir. 1964); Best v. Humboldt Placer
minig Co., 371 U.S. 334,335-336 (1963).

Where the value of the gold found is so slight in relation to the
cost of extracting it that a person of ordinary prudence would not be
justified in the further expenditure of labor and means, with a reason-
able prospect of success in developing a valuable mine, there has not
been a valid discovery within the meaning of the mining laws.
United States v. Eric orth, A-27936 (July 1, 1959); United States v.
Robert TV. Carnes, A-28178 (May 23, 1960); United States v. Richard
L. and Nellie 7V. Efenbeck, A-29113 (January 15, 1963),; United.
States v. Robert G. and, Orpha B. MeMillan, A-29456 (July 26, 1963);
and Adamns~ v. United States, supra, at 80.

I find no error in the hearing examiner's evaluation of the evidence
relating to gold values disclosed by the samples. The sampling meth-
ods of the Bureau of Land Management engineer was in conformity

Or 15 cents cost and $1 value as contended in his additional statement of reasons.
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with the recognized standards in such work and the amount of and
places of sampling were proper.

The hearing examiner's decision fully describes the 38 samples taken
from points indicated or pointed out to Nielsen, the Government min-
eralexaminer, by the appellant. Nielsen testified that he'
sampled exactly where the claimant suggested I sample in my first sampling of

A *the claims. I continually asked him to point outthis discovery to me. (Tr. 358.):

He stated that on the basis of his examination and sampling the mass
of minable gravels upon the claims would average 2-3 cents per cubic
yard of gold and that there was no practical method of economically
mining inaterial of- such low value. lHe stated: that handlinlg costs for
the mineials would be. approximately $1 a yard (Tr. 9-60). He
stated at both the first and subsequenf hearinlgs-that it was his opinion
that- there does not' exist ontiheclaims: a-discovery of a valuable 1mm1-
oral of such quantity and quality as would justify a prudet inain in
the further expenditure of money and effort with a' reasonable expec-
t ation of developing a paying mine and that the claims have been
completely mined out (Tr. 34,345,354, 355, 360).

Nielsen testified further that the samples taken by the appellant
were representative of practically insignificant quantities of material found under
special conditions, which were not prevalent throught [sic] the claim or the mass
of material found on the claim. (Tr. 26-27.)

He stated that due to the manner in which appellant's samples were
taken and the insignificance they represented in the formation he at-
tributed no significant value to these samples and thus could make no
logical application of the assay results obtained from them which con-
tained a number of high gold values (Tr. 28).

August Herman, the appellant, testified that he thought there was
sufficient mineral value in quantity and' quality on the mining claims
to justify further expenditure of money and effort in developing the
property (Tr. 4it).

John X.; Murphy, a mining engineer employed by the appellant,
testified that he thought the value of the minable material was over $1
a yard (Tr. 232) and that a small operation could be established prof-
itably (Tr. 234-). He' had no personal knowledge as to how appellant
took his samples (Tr. 243) and based his evaluation of Herman's sam-
ples on what Herman told him was the amount of material he
extracted (Tr. 243-244).

KV. M. Clark, a dragline dredging operator (Tr. 279), was hired by
'the appellant to take part in the joint sampling (Tr. 283) and did
actually sample for the appellant (Tr. 284) though there was no

: f . D
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joint sample. He stated that he thought tle claims warranted further
expenditure of time, and money to develop, that the average value per
cubic yard of tlhegravels would exceed 35 cest' a yard,-and that he
thouo'ht he "could makeIa dime or two" on the minin1g operation were
he the claimant (Tr . 3)

The conclusion of thle hearing examiner sustaining the testimony of
the Government mineral examiner and holding that the cost of process-
mgo the material on:the claim would exceed recovery values on the
claims appears correct, and his conclusion that the appellant's samples
were taken from selected areas in which gold would be higblyconcen-:
trated and that his calculations do not reflect overall values on the
claims would also appear accurate. Therefore, his determination that
there has been no discovery within the meaning of the United States
mining la-ws here is correct, the appellant's patent application properly
denied, and the mining claims declared null and void.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the
decision appealed from is affirmed.

ERNEST F. Holv,
Assistant Solicitor.

US. GOVERNMENT RINTING OFFICE :1965
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A-29560 (pp..) JDecWided July 30,1965

Mining Claims: Determination of Validity-ining Claims: Contests-
Rules of Practice:'Appeals:Servee on Advers6 Party -

In contest proceedings initiated under Circular No. -460 'and the Rules of
Practice in: effect in the early thirties, service: of notice of 6ebntest by registered
,V mail was proper and effective and may- be proved b'y a' post office return
receipt under the following circumstances: (1)Where the signature of the
person signing the post office return receipt is identical with'the name & the
mining claimant; (2) Where the signature of the addressee is consistent with
the surname and given names or initials f the claimant; (3) Where the
surname of the signature on'the return receipt is different: than the name of
the locator but the record shows that the claimant has married and that
she has signed with her' married name; and (4) Where the receipt is signed,
by a agent of the addressee and there is written evidence of the agent's;
authority tosigafortheaddressee.

Mining' Claims: Determination of Validity- ing Claims: Contests;-
ules of Practice: Appeals: Service on Adverse Party

In contest proceedings initiated under 'Circular No. 460 and the Rules of
Praetice in effect in the early thirties, a post office return reeeiptfo'r
letters bearing notices of contest is not sufficient proof 'of service if it bears
a signature elearly different and inconsistent with the name of the claimant
and there is no evidence showing that the party: signing the receipt bad
written authority to sign for the claimant

Mining Claims:; Contests7-Rules of Practice: Appeals: Service on Adverse
Party*,,

Service of notice of contest by registered mail is a form of notice reasonably
calculated to give a party knowledge of administrative proceedings and an

C', opportunity to be heard and,_ consequently. where authorized by statute
and the rules of an administrative agenck; it satisfies the Ireqirements of
due process.

Mining Claims: Determination of Validity-Xining Claims:' Contests
Where the name and address of a mining claimant are not of record in the

* b Department when the validity of a claim is questioned the Department
merely assumes the task of ascertaining the name and address' of the claimant
from other sources and may then serve the notice of contest by registered
mail in accordance with the applicable regulations.

Mining Claims: Contests-Rules of Practice: Appeals: Service onAdverse
Party

Unless it is affirmatively shown to the contrary by the mining claimant, the
presumption of identity between the claimant and the recipient-of a notice of
contest in adverse proceedings before the Department is not overcome by
minor discrepancies in the use of given names or initials of the parties in.
the notice of contest and the post office return receipt.

: :o-8:7-65-:----1 72 I.D. No. 
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mining Claims,: Determinatin of Valdity4-Ming Claimis: Contests
There is nothing in the law or the regulations requiring posting of an, oil

shale lacer mining claim as a condition precedent to service of notice ofcontest. -
Mining Claims: Generaly ining Claims: Locatiq - -

When. two or more. persons participate 1n the location,.of a ,-mining. claim, a
tenancy in, c9mnp arises and each.lotor has th same. rights {irespect

-,,tjo.hisshare,as a tenant in severalty, butheholds h interestindependently
,,of the; other and may transfer,devise or encumber it wsepirtely without the
consent of the other co-tenants.

APPEAL FROM L D OFFICE DECISIONS

Tle iUnion O'il Company; 'of California- and oth6ts, listed i the
attacied Appeidix A,--appealed to thle Director, Buireft&'of' Land
Alanagement, from dcisions issued by the Manager Dehver Land
Office on February 16 and 23, 1962,.rejecting their mimeral. patent
applications for the reason that. the association placer oil shlale claims
they sought to patent had been previously declared to be null, and void
as a result of contest proceedings initiated by the Government be-
tweelf'1927 and,,1931. These.proceedings were based on aclarge thalt
the mining claimants had. failed to, perform annual assessment 'work
on the claims.

On April 17, '1964, the-Solicitor'issued a decision (U'nion Oil Con-
parliy of California, 71, I.D. 169 ('1964)), alrining the Manager's
decisions as to those claims previously canceled in proceedings "in.
which the requirements of notice were definitely met prior to thei
cancellation of the claim, thethen ownerf of the claim having partic-
ipated in the contest proceedings." As to the remainih-g cases,1 the
decision provided tat the 'patent applicants wouild "be granted 60
days within, which to submit niaterials relating- solely to their ,conten-
tions that their claims were canceled without coml:)iance with tie,
requirements o notlce."

The two -basic isues raised by the appellants in 'their subiissions
are (1) whether service of notice of cpntest by registered maii: was-
valid and effective,. and (2.), if so, what constitutes ; proper and sf-
ficient proof of such service -----' -- -

In-co nnection with the -second issue, the contest records contain somet
post office return receipts signed by persons with the same names as
claimants *ther return receipts bear sinatures which are not iden-
tical with ames-of claimants but are similar, having the samhe- sur-
nam esand 'correspon ding given hiames or initials. Other r6ceipts-
bear the' sig-atres of aimahits wi -, acording-to thre reordlad
been married, and had'signed receipts with their married names. In
suchlcases, the question is whether a return receipt is sufficient proof'

See page 23 et seq., nfra.
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of service in the absence of, additional proof that the mining cliain'aht
: and the person signing the receipt ar& one and the same person;-

The record also contains retur. rece pts signed by persons. purport^
ing to be the agents of tlie claiiants, but tlere is noevidence that the
alleged 'agents had been authorized,, in writing, by the claimants to
Sign such receipts. The question in such cases iswhether a return
receipt 'signed: bythe' otensibe agent. is sufficient profof service of
notice on a mining claimant, in the absence of ritten. evidence that
sucl :agent ;had beent authorized- to; receive notice of ojitest.'i

I have concluded, for the reasons which fiolothat serviceof notice,
of contest by registered mail was proper. I have also concluded that
such service nay be proved by a return receipt under the following
circumstancees: . t 0 '' ' ':: ': . - , 

(1) *lere. the signaturte of the person signing tle post office
return receipt is identical vith the name of the mining
claimant; ' .

(2) Where the signature 'of the addressee is consistent with the
7 surname anld given names or initials of tle claimant;

(3) Where the surname of the signature on the return receipt
is different than the name of the locator but.the record shows
that ,the claimant has married and that se has signed with
her married name; and

(4) Where the receipt is signed by an agent of the addressee and
there is written evidence of the agent's authority to ign for
the addressee.

Each of these circumstances, of.course, merely raises a presumption
that service of notice of contest was properly ade by registered maiL

I have further concluded, for 'the rasons stated in Union 0 iZ Conmb
'any of Cacifornia et al., supra, that the decisions issued in the 1930's

canceling, in whole or part, the mining claims involved in the decision
are final as to those claimants who were served. with notice of contest in

-this manner, and as to the successors in interest of such claimants.
However, I have concluded that .a return receipt is not sufficient proof
of service if it bears a signature clearly' different and inconsistent with
the name of the claimant and there is no evidence showing that the
party signing the receipt had written: authority .to 'sign. for the
claimant. '

Joimder o cdigcznants

In addition to their arguments regarding proof of .service of notice
of contest, wIhich is the question for which they were granted time to
brief, the appellants contend that, because the oommLinity of interest of
the co-owners of amining Glaini made them midispensable, parties in
the contest poceedings rendered any resulting deciioni''mih1 amid voiI.
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In the case of State of Washington v. United States, 87 F. 2d 421,
427-28 (9th-Cir. 1936), the court sets forth the tests used to determine
whether an absent party is a necessary party as distinguished from an
indispensable party It states that if all of the following four questions
are answered in. the affirmative with respect to an absent party's in-
terests then such 'absent party is a necessary party. The tests are:

(i) Is the interest of the absent party distinct and severable?
(2) In the absence of such party, cal the court render justice between the

* partiesbeforeit?
(3) Will the decree, made, in the absence of. such party, have no injurious

* effect on the interest of such absentparty? .
* (4) Will the final determination, in the absence of such party, be con-

sistent with equity and good conscience?

Applying these tests to the contests under consideration, I find that
each of the above-quoted questions can be answered in the affirmative.
When two or more persons participate in the location of a mining
claim, a tenancy in common arises. Li'ndley Mines, sec. 788 (3d ed.).
As such, each has the same rights in respect to his share as a tenant
in severalty, but he holds his interest independently of the other and
may transfer, devise or encumber it separately, without the consent of
the other co-tenants. Thompson, Real Property (1961 ed.), sec. 1793.
He may also abandon his interest separately. American Law of Ain-
ing, Vol. 2 sec. 8.7; Badger Cold iningn illig Co. v.Stockton:;
Gold and -Copper Mining Co., 130 Fed. 838 (9th Cir. 1905); Conn v.
Oberto, 32 Colo. 313, 76 Pac. 369 (1904). Thus, it is generally held
that a tenant in common is a necessary, not an indispensable party to
a spit. Glover v. McFaddin, 99. F. Supp. 385, 390 (1951), aff'd, 205
F. 2d 1 (5th Cir. 1953), cert. denied, 346 U.S. 90 (i953); M CXomb v.
MeCormack, 159 F. 2d 219'(5th C ir. 1947) .2

Service by Registered Mail

Service of notice by registered mail is a formi of notice reasonably
calculated to give a defendant knowledge of administrative proceed-
ings and an opportunity to be heard and, consequently, where author-
ized by statute and the rules of an administrative agency, it satisfies
the requirements of due process. National Lab or Relations Board v.
O'Keefe and Merritt Mfg. Co., 178 F. 2d445 9th Cir. 1949) ; National
Labor Relations Board v. lViltse, 188 F. 2d 917 (6th Cir. 1951), cert.
denied, Atn Arbor Press Inc. v. National Labor Relations Board, 342
U.S. 859 (1951).

While there was no statute that specifically provided for service of

2The manner in which the interests of those claimants who were not a party to the
contests is partitioned is set forth in United State8 v. T. . Bailey and James Doyle,
Contest No. 12155 (Unreported issued by the General Land Office, and approved by the
Department, November 1, 1932; Rooney v. Barnette, 200 Fed. 700 (9th Cir. 1912); Cook v.
Klonos, 168 Fed. 700 (9th Cir. 1909).
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notice of contest by registered mail in the contests to which the Man-
ager referred, paragraph 6 of the special instructions. of February 26,
1916 (44 L.D. 72), issued as Circular No. 460, which were in effect
when the contests were initiated, specifically provides for such serviced
In Standard Oil Co. of California v. United&States, 107 F. 2d 402 (9th
Cir. 1939), the court took judicial notice of Circular No. 460 holding
that it had the force and effect of law.' Moreoverin'the case of Gabbs;
Exploration Companry, 67 I.D. 160 (1960), aff'd, Gabbs Exploration
Company v. Udall, 315 F. 2d37 (D.C.' Cir. 1963), it was held that a
mining. claimant who had been served with notice-of contest by regis-
tered mail in a contest governed by Circular No. 460 had been properly
notified.

Circular No. 460 was-issued as a special instruetion to Special Agents
and Registers and Receivers to govern the' conduct. of proceedings in
contests initiated upon a report by a representative, of the General
Land Office. But Circular N o. 460 was not intended to supplant the
general Rules of Practice. (See R ues of Practice, 51 L.D.. 547 (Sep-
tenmter 1, 1926))I. In fact, paragraph 14 of. Circular No. 460 specifi-
cally:provides that 8 * [t] he above proceedings will be. governed.
bythe rulesof practice." * * *

The Rules, of Practice which were in effect at the time of the subject
contest proceedings: and which were incorporated by reference in Cir-
cular No. 460,: set out on the specific requirements for perfecting service
either personally by registered mail or by publications . Rule 6 (51
L.DT at 548) provided:...

Notice of contest may be served on: the adverse party personally or by
publication.'

Rule 7 (5 L.D. at 548); sets out the following requirements respect-
ing personal service'of.1noticeof contest:

Personal service of notice of contest may be made by, any person over the age
of 18 years, or by registered mail; when served by registered mail, proof thereof
must be accompanied by post-office registry return receipt, showing personal
delivery to the party to whom the same is directed,; when service is made per-
sonally, proof thereof shall be by written acknowledgment of the person served,
or by affidavit of the person serving the same, showing personal delivery to the

3 Paragraph 6 reads as follows: '

'"Notice of the charges mayin all cases be served'personally upon the: proper party
by any officer or person or by registered letter mailed to the last address of the party
to be notified, as shown by the records, and to the post office nearest to the land.
When it is necessary to serve notice on 'the unknown heirs of a person in interest,
the same must be addressed to that person at his address of record and also at the
post, office nearest the land. Proof of personal. service shall be the written acknowlz
edgement of the person served or the affidavit of the person who served the' notice,
attached thereto, stating the time, place, and manner of service. Proof of service of
notice by registered letter shall 'consist of, the report of the register and receiver who
'mailed the notices, accompanied by the post-office registry receipts, or the returned
unclaimed registered letters." ..

4 No attempt was made by the Land Office in the subject contest proceedings to meet
the requirements of the Rules of Practice in serving notice of contest by publication.
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party served; except when service is made by publication, copy of the affidavit
of contest must be served with such notice:5

There was, therefore adequate provision in the applicable Rules
of Practice for obtaini1ng. service of notice of contest by Pgistered
mail.

*The appellants contend that registered mail service could not be
employed in the contest of a minmgclaim if the claimant had h-ot
previously furnished a "record" address.6 This contention is-without
merit since the Secretary of the Interior, or his authorized subordinate,
may inquire into the validity of a iining claim at anytime before legal
title to the claim passes from the United States. Cameron v. United
States, 252 UhS. 450 (1920) ;'Best v. flnboldtPlaoer Mining Co., 371
U.S. 334 (1963). I have concluded that, if the name and address of a
mining claimant are not of record in the Department when the validity
of a claim is questioned, the contest proceeding does not abate. The
Department merely assumes the task of ascertaining thle name 'and
address of the claimant from other sources and may then serve the
notice by registered mail in accordance with the applicable regulations.

The appellants also contend that the early contest decisions are
void because the Land Office uniformly' failed to mail notice-bearing
registered letters to the mining claimants in care of the post office
nearest to 'the contested mining claims as provided in paragraph 6 of
Circular No. 460, stpra. It is true;that no attempt was made by the
Land Office to meet this- requirement. However, it is apparent from
a reading of the Rules of ractice' i'that mailing aoopy of the hotice
to the post office nearest the land is only required Whrid the Land Office
sought to obtain service by publications . There was no similar re-
quirement when personal service was sought pursuant to Rule 7 ( 51
L.D. at 548) and under paragraph 6 of Circular No, 460. '

In any event, such a technical defect, if it' be one, dAid not render the

lRule 7 furtherprovided that: - : '

"When. the contest is against the heirs of- a deceased entryman, the notice shall be
served on each heir. If the heirs, of the entryman are nonresident. or. unkown,
notice may be served upon them by publication as hereinafter provided. If the per-
son to be personally served is an ifant under 14 years of age or a person who has
been legally adjudged of. unsound min'd; service of noticeshall be made by delivering
a copy of the notice to the statutory guardian or committee of such infant or person
of unsound mind, if there be one; if there be none, then by delivering a copy of the
notice to the person having the infant or person of: unsound mind in charge.".

.00'$ A* A miningZocation is not-of record before or connected with the Land Depart-
ment, and is not so connected or usually within the latter's knowledge until application for
patent is filed or it Is properly, called in question.by another.>* * ." The Clipper Min-
ing Co. v. The Eli Mining 'and LandiCo., 34 L.D. '401, 410 (1906). , . : -

F'or example, see Rule 10 (581 L.D. at 49-50).which sets out the procedural require-
ments. for serving notice by publication and reads, in part, as follows': A!

"Copy of.the.notice:;as published, together with copy of the affidavit of contest,
shall be 'sent by the contestant within 10 days after, the first publication of such
notice by registered mail 'directed, to the party for service upon whom such publica-
tion is being made at. the last address-of, such party as ,shown by the records of the
land office and also at the address named In the affidavit for publication, and al8o
at the pgo8t office nearest the land. ' (Italicsksupplied.).! :.'
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Contest proceedings invalid. See Olin Indu8stries, Inc. v 2a tional
Labor Relations Board, 192 F. 2d t99 (5th Cir. 1951), cerit. denied, 343
U.S. 919 (1952); Village of Sebring v. Snith, 123 Ohio 547, 76 N.E.
221 (1931); Entre Nou s Cluhb v. Toronto, 4 Utah 2d 98, 287 P. 2d
B70 (1955) ; 2 An Jr., Administrative law, Sec. 350, Cf., Restatement,
Judgments, Sec. 6. The Rules of Practice (Rule 12, 51 L.D. at 550)
specifically pro ided that; -

XNo contest proceeding shall abate-because of any defect in the manner of;
service . of notice in any. case where copy of the notice or affidavit of contest
is shown to have been received by the person to be served; *

Proof fServie .I-

The appellants contend that-the Department has the burden' of
-showing affirmatively that the contestees named in the earlier con-
-testswere actuallythe persoii w-ho signled the post office return receipts

-4 even if their names and the signaturIes are the same. 'However, dfeb-
-sions of, an administrative agency are presumed errect and valid in
the absence of evidenceto the contraky and the burden of proof i all
issues. raised by a proceeding. for review of such decisions -rests with-
the party attacking their validity. United !States v. Jone.s, 336 U.SI
641 (1949); United State e re> e. Coltnan v. Bullock, 110 F. Sipp.
126 (ND. II. 1953.) See also Hodges v. Atlantic Cot Line Railroad'
Oo.,-3IOF.-2d-'438 (5th 'Cir. -i962-); Parker-v. I'linois-Central Ry Co,0
108 F. Supp. 186 (N.D. Ill. 1952). -:

In, hAushereba .v. Amres, 255 N.Y. 490,17 N'. 187 (1931), the court
held that the' transmission of notice: by registered mail is "a method
which, with -almost absolute certainty, insures delivery to the place of
addreiss," and thliat a' post office returii receipt "afords, at least, reason-
able cer-tainty thatthe notice has been delivered to the proper person."
The opinion further states that:

* *-it;'might be urged that'the filing of a return receipt which purports
to be signed -by the defendant does not prove the'genuineness of the aignalture-
* * * there may be a possibility that * * * te notice was not received by the
defendant or his agent. - phat-possibility is not so great that-the cqourt 3may not
assume,1 at least, in the absence -of contrary assertion by the defendant, that the
notice was delivered by the Post Office Departinent to the pers6- to 'whom it was
addressed or to one authorized to receive mail 1ihis btehalf., ,

-As stated ppeviously,the records contain some return ieceipts bearing
a signature containing the same surname and similar or corresponding
given names or initials as' thatof Ta cIaiman~. The, appeliantsssert

-~~~~~~~~~~~~~~~~a :. -,ai p-i app S, S

that in these cases there is nolpresumption of identity- and that -the 
burden rests 'with the Department to sh'ow ta; clat mantand redpient
are one and the same. To support this contention, they cite the case
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of Gep ford v. B urge, 5 F. 2d829 (D. Colo. 1925) .8 But, certainly the
prevailing and more reasonable'rule is stated in Vanderwilt v. Broer-
man, 201 Iowa 1107, 206 N.W. 959, 963 (1926):V

* is a matter of general knowledge that the initial of the second Chris-
tian name is frequently omitted, and by the great weight of authority its omis-
sion, in the: absence of special circumstances raising doubt about identity, is
immaiterialO * 9 *

See also Scott v. Kirkham, 165 Kan. 140, 193 P. 2d 185 (1948), and
Miller v. Penwell, 112 Okla. 163, 239 Pac. 651 (1925).

I have, therefore, concluded that, unless' it is affirmatively shown
to the contrary the presumption of identity is not overcome by'minor
discrepancies in the use of given names or initials of the locators and
that, all else being regular, effective service of notices of contest was
madenotwithstanding.such miniordiscrepancies. . ..

We come then to the question presented in those casesin which the
party signing, the return receipt is clearly not the, addressee of tsi.
notice of contest. In this regard, the courts have, recognized a pre-
sumption that one who signs a post office return receipt as the agent
of the 'addressee had -authority to do so. See Shk hereba v. Ames,
s~pra, and Miller v. Penwell, supra. However, the Department has
consistently held in cases involving private contestsil that such service
'is invalid unless there appears in the record some written evidence of
the agent's authority to: receive mail for the' addressee. ' For example,:
in the case of MGr .(w v. Zott, 44 L.D. 367, 370. (1915), the Depart-'
ment held its follows:

Delivery to "any responsible person to whom the addressee's ordinary-mail is
customarily delivered," as authorized by paragraph d) of section 935 of the Laws.
and Regulations of the Post Office Department, with respect to. registered letters
generally,: does not meet the requirements of the land department,.for the reason
that, while the postmaster may know that the person to whom he delivers the
letters, and who signs the receipt, is one "to whom the addressees" ordinary mil
is customarily delivered," the land department has no:such knowledge, and can
only recognize delivery to a person other than the addressee, himself when such
.person produces written evidence of such authority which can be filed with the
record in the case as proof that notice has been properly given. * * *

5 In Gepford v.' Berge, 8Upra, the court held that4a vendor of land had not produced a"
marketable title where the abstract disclosed in the chain of title a conveyance of the
land by J. C. Miller and L. D. Sergeant, while title to it was held by Joel; C: Miller] and,
Luman D. Sergeant and a conveyance of the tract by John F. Werner while title to it
was recorded in the name of John Werner. The court refused' to recognize any presump-
'tion of identity of the persons names appearing in an abstract of title even, though: the
surnames of the two persons were the same and the initials corresponded with the given
names.

$In VanderwiZt v. Broerman, 8upra, where a Hommer Wharton onveyed as H eomer ''.
Wharton and a George: Prine conveyed as George S. Prine, the court held that there was
no reason for questioning the identity of. the parties.

10 i.e., contests involving claimants competing for the same land as distinguished from
contests initiated by the United States challenging the validity of a claim or entry on
public lands.
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:See also Tracy v. Johnson, 41 L.D. 124 (1912); Kennedy v.
Severance, 44 L.D. 373 (1915) and Bjorques v. Heihn, 50 L.D. 165
(1923). Although none of the reported cases cited above involved
contests initiated by the Land Office pursuant to Circular No. 460, each

of these cases arose under the same general Rules of Practice (51 L.D.
547) which were, applicable to the contest proceedings in the cases
involved in this appeal. * The requirements of these rules (specifically
Rule 7) were clearly spelled out in McGraw v. lott, supra, where the,
Depatitment held that the following would be. recognized as valid
service of notice of contest:
1. Delivery of the registered letter containing the notice to the contestant himself,

which must be evidenced by his signature on the registry return receipt.
2. Delivery of the registered letter to someone duly. authorized by the contestant,

in writing, to receive and receipt for the same, which must be evidenced by
the signature Qn the return receipt of the party so authorized, as attorney or
agent for the contestantY '(Italics: supplied.)

Itappears also that the Land'Office applied the same rule in con-
tests initiated under Circular No. 460. In an unreported case (Fred
Schwartz, Denver 1412485 "N" (May 7, 1943) ), the Commissioner held
that:

* * * A registry return receipt signed by an addressee's agent is not acceptable
* service unless it is accompanied by a power of attorney from the addressee in

favor of the agent..
In.a case where evidence of service is had by an- agent of a mineral claimant,

the Regist6r shopid write the mineral claimant by ordinary mail and ask him if
* he received the notice. If he admitted that he did, the service is satisfactory; if

he did not receive the service, then the Register should issue a new notice of the
proceedings allowing-the claimant 30 days after receipt of notice within which to
file an answer.

In view of. this practice and of the prevailing rule regarding service
of notice of contest in contest proceedings conducted under the appli-
cable Rules 'of Practice, I have concluded that a return receipt is ade-
quate proof of service of notice on the mining claimants named in the
contests upon which the Manager based his decisions when it was
signed by the mining claimant himself, by an agent he had authorized,
in writing, to receive such notice, or, by the statutory guardian or com-
mitteo of a. claimant under the age of 14 years or of unsound mind,
or if there were no committee or guardian, by the person who had such
a claimant in charge.V

Postin o Claims

It is argued that it was necessary for the United States to post a
claim, as evidence that it had taken possession of the land for its own

"The opinion also sets out a third method for obtaining service under this rule. How-
ever, this method Is applicable only to cases involving the exercise of a preference right
and is not pertinent here.

75&-7848765---2 :I:D: :



322 DECISIONS F, T.E :-DEPARTM-ENT OF THE INTERIOR [72 ID.

uses, before service of notice of contest could be made on the claimants.
There is, hbwever, nothing in the law or theregulatibils requiring the
'posting of antioilqshale clain a condition precedent to' service of
notice of contest. 'What was required was al'chialenge' to the 'validity
of. -the cai ore iiant 'had ' resuiud thei performance of
annual assessent 'work> 'See the Instructiis 6f Jin 1,I-1930, s4pra.

oil'ass.-e :: en' . ':.' r' . , P 0.-'. u :yf , 4<o .j. : ;1! ,;i ,. . ,

A'ncdysi7 of Contestsz ' : -

'In the following analysigs the claims for which' patelts are sought
0 0 ar grouped under headihgs identifying'the vaious patentapp icants
and the effect of the prior contests on th'e claims i disussed i n detail.

: ,The following factors, however, apply7 in-general in all cases.' '' ti
First,- it should be noted that, uiless otherwise'specified, 'the nuiuiing

'claimaits failed tofilk answers to'6ntst complaints 'alegig 'a failure
of assessment work and the claams were declaredto be null, and, void
on the ground that the failure to answer was tantamount to an admis-
.sion of the truth of the charges in the complaints.

It should also be noted tiat many of the contest records show that
adverse lproceedins were first initiated in the late 1920s beforethe
Supreme Court s decision in the. case of Wilbur v. Kruzshnic, 280 U.S.
306 (1930). After the issuance of that decision, the Commissioner
General Land Office, ordered the initiation of' new proceedings b ased
on hIarges which would, it wasfelt, satisfy the Court's objectionto the
original adverse proceedings.

.These post-Krushnic proceedings superseded the original proceed-
ings and provide' the basis for the Manager's rejection of the patent
applications in the instant case.

It should be noted that, as to cases' hereinafter remanded for further
action and processing by the Bureau of Land Management, this
decision is'niot intended to be the final administrative determination
of the possessory rights now claimed by the patent 'applicants. The
patent applications 'have yet to be'examined by tie Bureau for the
purpose of' dotermiinh, among other things, whether locations were
validiy made, ' whether the claims, were validly. maintained, and
whether the claims were abandoned.'

The Bureau must-also determine, assuming the claims are oerwise
valid, whether' the present patent pplicants have acquired all of the
outstanding uncanceled 'possessory interests' in the claims for which
they seek patents. Specifically,, there remains open the questioni
whether the Department is bound to 'accept' a State court's determin-
ati regarding the, relative rights of.possession'of alleged co-owners
of an association placerimining claim. $Se6Turner v. 'Saiyer, 150
U.S. 578 (1893); Nowell v. McBride. 162 Fed. 432 (9th Cir. 1908)

Vs trctiorl8, 5 L. 1fgf(1930) .~ 0 : 
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cert. denied, 215 U.S. 602' (1909); Stevens v. Grand Centradl Mining
Co., 133 Fed. 28 (8th; Qir...1904) ; Davidson v.,Fraser, 36 Colo. 1, 84
iPac. -695.i(1906) ; ,Thomas v. Elling, $5L.D. 495 (189v);g Cole.,n v.
Homnst~ee.'iniing Co.; 30 L.D. 364 (1900) ; E..J. Ritter, 37 L.D. 715
(1909):.:

If it is-'not bound .b stie~h decisiols an additional question to be
determined is. whether te Department: will recognize an asserted title
to an association placer oil shale mining claim where.the patent appli-
cant's title is based in part on interests allegedly acquired since 1920
by means of forfeiture; notices puiblished in accordance with Rev. Stat.
2324. (30 U.S.C.. 28 (1958 ed.) See H amitton v. Ertl, 146 Col.. 80,
360 P..2d 660 (1960). Since these questions are not properly before ls
in this appeal, no ruling is made thereon. We have assumed the valid-
ity of all.post-1920 ;forfeiture proceedingsJ for the purposes of this
decision only, in, order to show the extent to which the applicant's
asserted title has been .canceled. as a result of the contest proceedings
upon which the Manager relied in rejecting the patent applications
urlvolved herein.

Coorddo 07667
Union Oil. Coqnpany of Calif ornia

Betty Nos. 1-8 Claims

According to the record, the above identified clainms were declared
null and void by, the Commissioner, General Land Office, Septem-
ber 21, 1931, as a result of: contest No.-12574. At that tin, title
to these claimris was i L. M. West, H. M. Carthy, and Chris C. Dere,
each of whom had a one-eighth interest and Josepil M. Schneider, who
had the remaiing five-eighths interest. I M. West, H. M. .Carthy and
Chris C. Dere were not served with notice of contest No. 12574. A
contest complaint naming Joseph Schneider as the sole owner of the
clains: was mailed to im at ewaskum, Wisconsin. A post office re-
turn receipt shows that J. M. Schneider. personally signed for the reo-
istered letter on May 1, 1931. Hence, the Colnmmisrioner's decision was
effective only as to the Sclneicler interests.

Tell Ertl purchased the interest of H. M. Carthy in 1952 and con-
veyed! it to the appemfiht, who, in 1952 and 1953, purchased the in-
terests of te heirs of Clris C. Dere and puilished'a foifeiture notice
by meains of wlich it claims to have acquired' the iterest of L. M.
West. Accordingly, assuming the claims are othe wise valid,14 the
appellant possesses, at most,an undivided three-6i6hths interest in the
Betty Nos. 1 through 8 claims.

"Situated in sees. 21 and 22, T. 4 S., F.'93 W;, 6th p.m.,. Garfield County; Colorado.
- "See discussion on page: 20, .supra. .
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Grace Nos. 1-8 Claims ' :

The above-identified claims were also declared null and void by the
Commissioner on September 21, 1931, as a result of contest No.
12574. At that time title to these claims was in Joseph M. Schneider,
who was served with notice of contest.16 For this reason, the Com-
missioner's 1931 decision Was a final administrative action as to the
Grace Nos. 1 through 8 claims. The appellant, therefore, has no valid
interest in these claims.

Edna Nos. 1-4 Caims T

The Edna Nos. through 4 claims were declared null and void by
the Commissioner on September 21, 1931, as a result of contest No.
12574.:'- At that time, title to the claims was in Chris C. Dere and
Joseph M. Schneider each of whom had an undivided one-half interest,
but only Joseph M. Schneider was served with notice* of contest.
Hence, the Commissioner's 1931 decision was final only as to his
interest.

As the appellant purchased the interests of the heirs of Chris C.
Dere in 1952 and 1953, it has, assuming the claims are otherwise valid,
an undivided one half interest in the Edna Nos. 1 through 4 claims.

Louise Nos. 1-6 Claiwm s19

The above-identified claims were also declared null and void by the
Commissioner on September 21, 1931, as a result of contest No. 12574.
At that time, title to thesetclaims was in H. M. Carthy, who had an un-
divided one-eighth interest and Joseph M. Schneider, who had an un-
divided seven-eighths interest. Only Joseph M. Schneider was served
with a notice of contest. The Commissioner's 1931 decision was, ac-
cordingly, final only as to his interests. For this reason, the appellant,
who has purchased the interest Tell Ertl acquired from H. M. Carthy
in 1952, has an undivided one-eighth interest in the Louise Nos. 1
through 6 claims, assuming the claims are otherwise valid.

Madge Nos. 5 Cla sM 20

The records show that the Madge Nos. 1 through 8 claims were de-
clared null and void by decisions issued by the Commissioner on Sep-
tember 22, 1931, and June 24, 1932,21 as a result of contest No. 12T17.

1' Situated in secs. 25 and 26, T. 4 S., R. 95 W., 6th p.m., Garfield County, Colorado.
'6 See the discussion of the Betty Nos. 1: through 8 claims, prat
"Claims In sec. 27, T. 4 S., R. 95 W., 6th p.m., Garfield County, Colorado.
I See the discussion of the Betty Nos. 1 through 8 claims, saupra.
.1 Situated in secs. 23 and 24, T. 4 S., R; 95 W., 6th p.m., Garfield County, Colorado.
20 Situated in sec. 4 T. 4 S., R. 95 W., th p.m., Garfield County, Colorado.
-"The decision of September 22, 1931j, purported to invalidate the interests of five of

the six persons reported as having an interest in the claims. The June 24j 1932, decision
purported to invalidate the interest, of the sixth claimant.
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-At that time, title to the claims was in Chris C. Dere, who had an un-
divided five-eighths interest, and Joseph M. Schneider, who had an
undivided three-eightls interest. A post office return receipt shows
that a notice-bearing registered letter addressed to Joseph Schneider
at Kewaskum, Wisconsin, was received by Mrs. Alex Theisen on
June 1, 1931. As there is no evidence to show that Mrs. Theisen was
authorized to receive notice of contest for Joseph.M. Schneider, or a
return receipt showing service of notic6 on Chris C. Dere,22 the claims
were not properly invalidated by the Commissioner's 1931 decision.

rhe appellant has purchased the interests Tell Erti had purchased
from the heirs of Joseph M. Schneider in 1951, and i 1952 and 1953 it
purchased the interests of the heirs of Chris C. Dere. Hence, assuinig
all else is regular, the appellant has the whole possessory title to the
claim.,

Patricia Nos. 1-S Claims 2

The Patricia Nos. 1 through 8 claims were declared null and void by
decisions issued by the Commissioner on September 22, 1931, and
June 24, 1932,24 as a result of contest No. 12717. At that time, title to
the claims was in Joseph M. Schneider for whom there is no proper
showing of service of notice.25 Accordingly, the Commissioner's de-
cisions had no effect on these claims.

Tell Ertl purchased the interests of the heirs of Joseph M. Schneider
in 1951. In 1952, he conveyed the claims to the appellant, which has
the entire possessory title, assuming all else is regular.

Lucy Agnes Nos. 1 and 2 26

The records of contest No. 11750 show that a complaint dated De-
cember 28, 1927, was sent to Ida Dere, who was considered to be sole
owner of these claims at that time.; She responded to the contest com-
plaint with a letter, but was advised that the letter was not a sufficient
answer and that she should file a proper one. No further response
was, made, however, and the Commissioner declared the claims nul
and void on October 8, 1928.

In a letter dated May 1, 1930, the Commissioner advised the Reg-
ister of the Denver Land Office that his office had received a report
from one of its field representatives stating that title to theiLucy Agnes
Nos. 1 and 2 was in the Universal Shale Oil. and Refining Company, a

22 There is in the record of contest No. 12717 a return receipt which may be for the notice-
hearing registered letter addressed to Chris C. Dere. There is, however, no signature on
the line designated for the signature or name of the addressee, and the signature on the
line provided for the signature of the addressee's agent is illegible.

25 Situated in sees. 35 and 3, T. 4 5., R. 95 W., 6th p.m., Garfield County, Colorado.
24 See footnote 21.
25 See discussion of the Madge Nos. 5 through 8 claims, supra.
a: Situated in sec. 4, T. 5 S., . 95 W., 6th p.m., Garfield County, Colorado.
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common law trust. He directed the Register to initiate new adverse
proceedings against these claims aid. told him to serve notice on the
trustees. .This new proceeding identified as contest No. 12372 super-
seded the earlier cohtest of the-Lucy Xnes Nos. 1 and 2 and is con-
;trolling here.

On August 18, 1930, the Commissioner issued a decision in which he
claimed notice of eontest No. 12372 had been served ol four' of' the
six trustees of the Unive rsal Sliale Oil and Refiiiing Company, none
of whom responded. He held their failure to answer was an admission
of the truth of the charge in 'the contest complaint and that the Lucy
Agnes Nos. 1 and 2 were, therefore, null and void.

The record shows that, in 193Q, title to the Lucy Agnes Nos. 1 claim
was in James Judge and Edward Tancl, each of whom had an un-
divided one-eighth interest, and Ida Dere,2 8 who had an undivided
three-fourths interest. Title to the Lucy Agnes No. 2 claim'was,"
at that time, in Mrs. Jennie London,29 Max J. London 3" and Elis Bern,
each of whom had, an undivided one-eighth interest, and Ida Dere,.
who had an undivided five-eighths interest. Noneof these claimants
was served with notice of contest No. 12372. Accordingly, the Com-
missioner's decision of August 18, 1930, was without effect.
- The appellant purchased theinterests of Ida Dere in 1952. It sub-
sequently published a forfeiture notice, pursuant to: Rev. Stat. 2321,
supra, by means of which it purports have acquired all of. the'other
outstanding .interests. Hence,. assuming the claims are otherwise
valid, appellant may have the entire possessory title to them.

Colorado 09072
Union Oil Company of California

Fay Nos. 1- , Florence Nos 1-8, ad Hazel Nos. 1-8 Clairns 2

The records show that the above-identified claims were declared null
and void by the Commissioner, General Land Office, on. June:30, 1931,

2 A quit claim deed dated March 5, 1920, purported to convey the interest of James
Judge to Frank Sefeik Trustee for the Universal Shale. Oil and Refining Company. The
deed was, however, neither signed nor acknowledged by James Judge.

2A quit claim deed dated November 5, 1923, stated that the Universal Shale Oil and
Refining Company, Trustee of a Trust Estate, conveyed the Lucy Agnes Nos. 5 and 6
claims, to Ida Dere, but the deed described the land conveyed as the N-72 sec. 4, T. 5 S.,
R. 95 W., which comprises the Lucy Agnes Nos. 1 and 2 Claims. The abstract of title shows
that Chris C. Dere claimed to have performed the assessment work for Ida Dere on the
N-% section 4 for two years immediately following the conveyance of the claims to her.

29 A quit claim dated November 1920, purported to convey the interest of Jennie
London to John C. Hoff. The deed was signed Jennie London and by J. London and ac-
knowledged Jennie London by Joe London. There is nothing in the record to show Joe
London was authorized to act for Jennie London.

20 A quit claim deed dated November 5, 1920, purported to convey the interest of Max
London to Edward P. Hoff. The deed was signed and acknowledged Max London by Joe
London. There is nothing in the record to show Joe London was authorized to act for
Max London.

nlSee footnote 28.
s2 Situated in secs. 19,. 20, 29, 30, 31 and 32, T. 4 S., R. 95 W., 6th p.m., Garfield County,

Colorado.
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as a result of contest o.. 11848, initiated! by a omplaintdated
August 6, 1930.

During the contestproceedings, title to the. claims.'was in P. N.',
McCarthy and Ramon (ayinon) .Solis. P. N. Mcatywas, not '
made a party to the, contest,,and, consequently, was never served with
notice of contest., Ramon S0lis was made a- party-to the. contest but
was not properly sered with notice.83 Hence, the Commissioner's deci-
sions of June 3Q, 1931 were .without effect.-

n 1951 and 1952, Tell Ertl purchased the interests of P. .
mcCarthy and all of the heirs -of:Roan3].oSolis. In 1952 he conveyed -
his interest to the appellant, which has the entire possessory title, as-'
suning the claims are otherwise valid.

-" ::: o Gold. Bi;g Nos.i 1-4 Clais

The records of d'ontest No. 11925 show that in 1930 the tle to t'
Gold Bug Nos. 1 throuh 4 clafims was in the following listed persons.

Claimant

Cecelia M. McCarthy, Pueblo, Col-
orado. .

Edward Raus h, Pueblo,. Colorado
Selma' Rausch, 3 Pueblo, Colorado-
J. W. ess, PuebIo,G olorado.

Date received

August 9, 1930_

August 8, i930O

August 8, 1930-
August 8, 1930

Return receipt signed
-- b'y- 

Imelda' McCarthy.

Selma Rausch.-
Selma Rausch.
J. W. Hess.

34 Situated in see. 36, T. 4 S., R. 96 W., 6th p.m., Garfield County, colorado. -.9
35 The 1930 complaint was addressed to Selina not Selma ffauseh -

Claimant Date received Received by-

Chris C. Dere, 36 Grand Valley, August 12, 1930 Edria Morrow.
Colorado. :

Anna Dere, 37 Grant Valley, Col- August 11, 193O._ Fred, Dere.
orado.

Philip.. Dere, Grand Valley,, Col- August-11, 1930 Fred Dare.
orado.

Kate F. West, 723 East 8th Street, Returned marked "Deceased."
Long Beach, California. 

36 The 1930 complaint was addressed to Chris Dere not Chris C. Dere.
a7 The appellant contends this claimant died March 3, 1923, and has submitted a certified copy of the

death certificate of Annie Dere, wife of Phillipe Dere.

A' A copy of the 1930 complaint was sent by registered mail to Ramon Solis in care of
L. D. Crump.. A post office return receipt shows it was delivered to Mrs. S. D. Crump
on August 9, 1930. There is nothing to show Mrs. S. D. Crump was authorized to sign
for this notice.

� I . .1 1 , � i i .� ; , �c , �
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On August 24, 1931, the Commissioner issued a decision declarilg
the Gold Bug Nos. 1 through 4 claims to be-null and void to the extent
of the parties deemed served with notice of contest; all but- Kate F.
West or her heirs. The record shows, however, -that Cecelia M.
McCarthy, Edward Rausch, ChrisC. Dere and Philip Dere, as well as
Kate F. West or her heirs, were not properly served. Hence, the
Commissioner's decision was without effect as to the interests of these-
claimants. There are, on the other hand, post office return receipts
which show that J. W. Hess and Selma Rausch personally signed for
notice-bearing registered letters. As to these claimants, the Com-
missioner's decision of August 24, 1931, was a final administrative
determination and was binding as to their interests.

The appellant argues that the decision was without effect as to
Selma Rausch in any event because the complaint was addressed to
Selina Rausch. However, as Selma Rausch did receive a registered
letter containing notice of contest No. 11925, which notice advised
her of the claims to be contested, the charges asserted by the General
Land Office, and the effect of a failure to respond, the misnomer, did
not render the service of notice fatally defective. See Uppendahl
v. White 7 L.D. 60 (1888); Cole v. Ralph, 252 U.S. 28 6 (1920); Va'
Buren v. Posteraro, 45 Colo. 588, 102 Pac. 1067 (1909).

The appellant purchased the interests of the heirs of Chris C. Dere
in 1952 and 1953. It subsequently published a forfeiture notice in
accordance with Rev. Stat. 2324, supra, by means of which it purports
to have acquired the interests of Edward Rausch, Anna Dere, Philip
Dere, and Kate F. West, or the successors to the interests of these
claimants. The appellant also purchased from Tell Ertl the interest
Ertl had acquired from Cecelia M. McCarthy in1952. Therefore,
assuming the claims are otherwise valid, appellant has, at most, an
undivided three-fourths possessory interest in the Gold Bug Nos. 1
through 4 claims.

Madge Nos. 1-4Claimns 38 0

These claims were not properly invalidated in the prior contest
proceedings, and the appellant has 'apparently acquired all of the out-
standing interests from the original claimants or their successors in
interest. See the discussion of the Madge Nos. 5 through 8 claims,
supra.

Edna Nos. 5-8 Claing 39

The appellant has apparently acquired an undivided one-half inter-
est in these claims. See thediscussion of the Edna Nos. 1 through 4
claims, supra.

3 Situated in see. 33, T. 4 S., R. 95: W., 6th p.m., Garfield County, Colorado.
3 Situated In sec. 28, T. 4 S., R. 95 W., 6th p.m., Garfield County, Colorado.
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; R - 0 - : f J Ly . 0, -96 . .- t 
Mary Ann Wos. 1-40; Claimzs40

According to the record of contest No. 12165,. the. above-identified
claims were declared null and void by the CommissioneronMay 15,
1930. The Commissioner stated that title to the claims was in the
trustees of the Universal Shale Oil and Refining Company, a oo p-
law trust. The names and addresses., of the trustees named by tle
Commissioner are listed below., -

Trustees R Received :Return receipt, '
signed by-

George C. Wiles, 4539 Lake Park ' Returned marked
Avenue, Chicago, Illinois. '. "movedleft no,

address."
Frank Sefeik, 1642 South Austin, . March 3, 1930 Alma- F. Sefoik-

Blvd., Chicago, Illinois. - . . -
John C. Hoff,4 3343 Carroll Avenue, .Returned _'--

Chicago, Illinois.
Frank Hitzelburger, 1456 South March 4, 1930 -- May Hitzelburger.

Peoria Street, Chicago, Illinois. - - -

Eric Bowman,42 6219 North Fair- Returned _
field, Chicago, Illinois.

August C. Rabe, 5918 South March 3, 1930 --- Mrs. Helen Rabe.
Peoria Street, Chicago,''Illinois.

41n a letter dated March 3,1930, a Joh C. Hufof 3343-Carrol Avenue, Chicago,'Ilnois, advised the,
Denver Land.Office that he was not the right party to be served.

42 Ins letter dated March 6, 1930:the employer of EriBowmanof 6210 North FardeldAvenue, Chicago, 
Inois, advised the Denver Land Offlce that he bad been asked by ,Mr. Bowman to return the eontest%:
complaint bacaee lie d no knowledge of the contested claems. , -

The Commissioner heldthat these factS'showed, service of notice 
on four of the sixtrustees,and he declared the claiins to be inulandf
void. It is evident, however, that none of the named trustees were
properly served. enlee, even if it s ssumed tiat they were the
proper parties.to be. notified 43 the Co'issiner's -decision had no
effect on the claims..
- The abstract of title for the claims shows that Frank Sefeikt inidi-'

vidually, conveyed the claims to Tell Ertl o February 27, 1951, and

Z Claims in sees. 22-28, 33-35, T. 4 S.,. R. .96 W., 6th p.m., Garfield-County, Colorado,..
'49The. appellant eontends-that pursuant to Colorado statutes n effect as of 121 noV.

found as sections 118-1-8, 118-1-9 and 31-6-1, of Colorado Revied'Statutes, 1953, title
to the claims was in the Board of Directors ast acting at the time of the dissolution of
the Universal Shale Oilaid Reidning Compaby acorporation, as trustees of its creditors
and stockholders.: If this was the: case, service-on aellof -the trustees -would have been
necessary in order to poceed with a contest. See 5 I.D. 562 (1931).

44The. appellant's published forfeiture notice states that Frank Sefeik was a director
of the defunct Universal Shale Oil and Refining Company. The Commissioner- considered'-
him to -be- a--trustee of the Universal ShalblOff and Refling Cmpany, Trustee ofa' trust
estate.

'786-841--O5-3 -
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that Ertl conveyed his interest to the appellant on May l, 1951. From
August 31, 1951, to November 30, 1951, and from. December 5, 1952,
to March 6, 1953, the appellant published forfeiture notices as pro-
vided by Rev. Stat. 2324, supra, naming the Universal Shale Oil and
Refining Company a defunct corporation and as the'trustee of a
trust estate,'various ,trustees-'and officers of these organizations, and
various persons having,' or thought to have, an interest in the claims,.
by 'eans of which it '-purports to have'acquired all outstanding in-
terests in the claim. Hence, assuming the claims are otherwise valid
and that the forfeiture proceedings were proper, the appellant has
the entire possessory title to the claims.

Colorado 014671
Weber Oil Company- X

Sunset Nos. 141 Claims A

The above-identified claims were declared' null and void by the
Commissioner on May 9, 1930, as a result of contest No. 12128. At
that time, possessory title to: the claims was 'in the following listed
persons.

Claimant Notice received Return receipt signed
by-

D. Kirk Shaw, Durango, Colorado February 14, 1930 D. Kirk Shaw.
Herbert Gordon, Meeker, Colorado- February 21, 1930 Mrs. Herbert Gordon.
C. J.' Wilson, Meeker, Colorado V February 13, 1930 C. J. Wilson.:.
R. C. Graham, Meeker, Colorado - Febraury 13, 1930 R. C.t Graham. 
C. H .-Farthing, Meeker, Colorado February 13, 1930 Mrs. C. H. Farthing.
E. A. Wilson, Meeker, Colorado _ February 15, 1930 Mrs. C. L. Tucker.
H. A. Wildhack, Meeker, Colorado February 13, 1930 H., A. Wildhack.
J. S. C. Shepherd, Meeker, Col- February 13, 1930 J. S. C. Shepherd.

rado.

As D. Kirk Shaw, C. J., Wilson, R. C. Graham, H. A.0 Wildhack
and J. S. C Shepherd personally signed post office return receipts for
registered letters. containing notice, of contest No. 12128, the Commis-
sioners decision was final as to them. As the remaining claimants
did not sign such a receipt, and there is nothing to show that the
person who 'did sign was authorized, the. Commissioner's decision
could not affect their interests.

Weber Oil. Company. purchased. in 1955 and 1956, the interest of
Herbert Gordon and the interests of the heirs of C. 1H. Farthing and,
B. A. Wilson. It has,, therefore, an undivided three-eighths interest

X Situated in Sees.: -8, 17-20, T.:3 S., R. 99 W., 6th p.m., Rio Blanco County, Colorado.
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in the Sunset Nos. through 31 claims if the claims are otherwise
valid.

Colorado 01634.
Tell Ertl

Tom Boy Nos. 1 -19 2 

The records of contest No. 11760 show that title to the Tom Boy
Nos. 1 through 12 claims was in the following listed persons in 1930.

Claimant Received Received by-

William Post, 229 N.. First Street,: July 13, 1931 Beatrice Post.
Grand Junction, Colorado.

Ida L. Anderson,47 Shiprock, ' - - - - - - -

New Mexico.'
Charles Anderson, Shiprock, On or before Au- Charles Anderson.

New Mexico. . gust 26, 1930.
Stephen A. Post,4" 229 N. First On or before Au- EE. Elizondo.- -

Street, Grand Junction, gust 25, 1930. '-
Colorado.

W. I. Post, 4 8 229 N. First Street, July 13, 1931-__ _ Beatrice Post.
Grand Junction, Colorado.

Beatrice Post,49 229 -N. First Street, July 13, 1931 -_ Beatrice Post.-.
Grand Jnction, Colorado.

W. B. Blythe; Eighth and Struthers, '.On or before Au- E. Elizondo.
Grand Junction, Colorado. gust 25, 1930. .:

47 There are two post office return receipts signed by Charles-Anderson on the line for "Signature and
names of addressee," butno returnreceipt signed by Ida L. Anderson or by Charles Anderson as the agent
of Ida L. Anderson. :

4s Heirs of Emna J. Boyd, one of the original locators. The appellant's abstract of title shows that Emma
J. Boyd died intestate September 24,1921, possessed of an undivided one-eighth interest in the claims, and
that her heirs were Stephen A. Post and W. H. Pdst,each of whom took one-half of her interest.

4i Also known as Beatrius Post.

Thbe Commissioner, General Land Office, declared'the Tom Boy- Nos.
1 through 12 claims to be null and void to the extent of the interests
of four 50of the eight claimants of record. On November 3, 1931,
the Commissioner declared null and void the interests of William
Post, W. H. Post and Beatrice Post, whowere- reportedly served with
notice of contest after the July 3, 1931, decision was issued.

In 1954, Tell Ertl purchased the interests of William Post, one of
the or iginal locators. lie 'subsequently published a forfeiture notice
in accrdance, with ]Jev. Stalt. 2323, suprar.by means. of which he

X Situated in sees. , 7, and 18 T. 4 S., R. 95 W., sec. 1 T. 4 S. R. 96 W., 6th p.m., Rio
Blanco County, Colorado.

so W. B. Blythe, S. A. Post, Charles Anderson and Ida L. Anderson.
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claims to have acquired the interests of the other claimants. How-'
ever, as Charles Anderson and- Beatrice Post personally signed for
notice-bearing letters, their interests were finally extinguished by
the Commissioner's 1930 decision., Hence, assuming the validity of
the forfeiture proceedings, Ertl possesses, at most, an undivided three-
fourths interest in the Tom'Boy Nos. 1 through 12 claims if the claims
are otherwise valid..

.V \. - . ..HC~olorado B016671
Tell Ertl, H erE . Price, Silmon Smith, Charles Holmes

iberty Bell Nos. 1-125 :

---T-h-e records of contest No. 11758 show that title to the Liberty Bell
Nos. l througl l2 was in the following listed, persons in -1930.' 

Claimant -Notice received Received by-' 

H. R. Post, 229 N. First Street,- -July 11, 1930- _ Mrs. H. R.Post.
Grand Junction, Colorado. -

Lee Shll, 1521 HumboldtStreet, April 5, 1933 - Lee- Schul. 1 .

Denver, Colorado.
Henry L. Price, 129 South Ith - . July -11, 1930.- Henry L. Price.

Street, Grand Junction, Colorado.
Milo Brown, 735 Road Avenue,. ; July 11, 1930.. Milo Brown.

Grand Junction, Colorado.
Gaylord Hallock, 5 3418 Hope < May 26, 1933- Mrs. G. Hallock. -

Street, Huntingdon Park, C ili--
fornia.

Lee Sparks, Paonla, Colorado-- April 6, 1933 - Clifford Sparks.,
Stephen A. Post,-229 N. First 6 . . On or before July E. Elizando.,
Street, Grand Junction, Colorado. 21, 1930.

Charles Anderson, Shiprock, New -.
Mexico. . .,-,-- ._-..

52 A copy of the Suly 9, 1930, complaint was sent to Hallock at 401 South Ford Boulevard, Los Angeles
California. A letter to the Register from-the Acting chiefof Field Divisiondated M*arch 2i fs33, reported
that Hallock had died about two. years previous and that an effort was being made to deternine if heirs
survived him. IThis report was not conirnied. A letter to the Register from a special agent, dated.May
18,1933, repbrted Ialloek as living at the addiess in "Huntinadon"' Park, Cralifornia. - '

On July 21, 1931, the yCo2missioner declared.the, Liberty Bell
Nos. 1 through 12.'claims- to be null and void to the extent of the
interests H. R Post,- Henry L. Price, Milo Brown and Steiphen A.
Post. Of these claimants. Henry L. Price and Milo Bvn had per-:

Al sSituated In secs. 5, 8,- 17 and 1'S'T. 4 S., R. 9 W, 6th p.m., Rtlo Blanc county,
Colorado.

4 -. iiL,-,, F-,!0E,:- ; -;, ; 
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sonally signed fo r notice-bearing' registered letters. In subsequent
letters -to the Commissioner, to which were attached post office return
receipts, the- Register o-f the -DP-n~ver Lalid Officeclaihned-service of
notice upon Lee Schull, who personally signed forhis-letter, and Gay-
lord Hallock and Lee Sparks. The Commissioner did not,',however,
*issue any decisions declaring null' and void the intess 'of these claim-
ants. The Register never, claimed to have served notice of. contest
upon Charles Andersen,- the eighth claimant. Accordingly, as no deci-
sion canceling the interests of Lee Schull, Lee Sparks,: Gaylord Hal-
I ock'and( Charles Anderson was ever issued, regardless of the validity
of service, and as there is no evidence that 'Mrs. H. K: .Post and
E. Elizando were-authorized to receive notice of contest for H. R. Post
and Stephen A. Post respectively, it cannot now be said that the, in-
terests of these six mining claimants were invalidated.

In 1954 Tell Ertl purchased the interests of H. R. Post and Milo
Brown. He subsequently published a forfeiture notice in accordance
with Rev.' Stat. 2324, supra, from July- 15 through October 7, 1955,
by means .of which he claims to have acqulred th iterests of all the
.remaining. claimants but I. L. Price, who contributed, his propor-
tionate.share., one-eighth, for the assessment work Ertl had done. On
September 23, 1955, Price conveyed one-half -of. hisinerest in the
claims to Silmon Smith and Charles Holmes. However, as Price
had personally signed or a notice-bearing registered letter on
July 11, 1930, he had no valid'interest either to protect by conthibut-
ing for Ertl's assessment work.-or to convey to Sinith- and. Holmes.
Thus, assuming there is no agreement not of record and that the claims
ar'6 therwise valid, Price,: Smith and Holmes have no interest in the
Liberty Bell Noga I through 12 claims while. Ertl.has, at most,-an
undivided three-fourths interest in each of these: claims.

Colorado 018673
'Gabs zExpZoratiobn Company

Gree`ey Nos. 1-4 and 8 Clirnis ' X :

As a result of contest No.i1228, the Greeley No. 1 claim was declared
null, and void,,to the extent f 10 of the,41 persons considered to have
an interest in it,' by decisions issued .by the. Commissioner on June:21,
1930, and July 8, 1931. The abstract of title shows that, at that time,
title to' theclaim. was in the following listed claimants..

tClaims in secs. 27 and 34, T 4 S., R. 99 W., 6th p.m., arfield County, olorado.
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Claimant Notice received Return receipt
signed by-

W. R. Adams, 1427 9th Avenue, April 14j 1930 Mrs. W. R. Adams.
Greeley, Colorado.

Frank H. Young, 1027 5th Street, April 14, 1930 Mrs. H. Galland..
Greeley, Colorado..

Pierce Apel 54 - - - -- --- __
V. W. Conner, 40 Greeley Abstract April 14,1930 V. W. Conner.

Co., Greeley, Colorado.
E. H. Luark, c/o Frank H. Young, April 14, 1930: Mrs. H3:. Galland.

1027 Fifth Street, Greeley,
Colorado.

Harold Young, Route-5, Box 244, April 14, 1930 Mrs. Harold Young.
--Greeley, Colorado.

Otto Bailey- L_-
0. H. Ward, Route 6, Box 97, April 16, 1930 Mrs. 0. H. Ward.

Greeley, Colorado.

'4 The bontest complaint was addressed to Pierre Apel. -

In a letter to the Register, dated March 31, 1930, the Comissioner
stated that "Otho" Bailey was deceased and that the following listed
persons, to whom notices were sent, were hisheirs:

Claimant Notice received Return receipt
signed by-

Theodore Bailey, Greeley, Colorado_ - AprilI14, 1930 Blanche Fuhrken.
Harvey C. Williams, Route 1, Box

74-B, Kersey, Colorado. S July 14, 1930 H. C. Williams.
Perry L. Williams, Kersey, Colorado C..April 14, 1930 Alta B. Williams.

As the record shows that V. W. Conner and H. C. Williams per-
sonally signed return receipts for notice-bearing registered letters, the
Commissioner's decision was a final administrative determination re-
garding their-rights. - AsI the remaining Claiimants did- not personally
sign for such a letter, and there is-nothing to show that the persons
who did sign for them hadbeen authorized, the decision did not affect
their interests.;

On June 30, 1955, V. W. Connor, also known as V. W.k Conner,
quit claimed whatever interest he had in the Greeley No. 1 claim to
Joe T. Juhan.

The Greeley Nos. 2 and 8 claims were declared null and void by
the Commissioner on June 21, 1930, the Commissioner claiming serv-
ice of notice of contest No. 12277 on the eight claimants reported
as having an interest in the contested claims. According to the
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abstract of title, the possessory title to. the claims was in Williams
Lodwick and Henry Pearce. Post office return receipts show that
notice-bearing registered letter addressed to Lodwick was* received
on April 14,1930, by Bessie Schneider, and that such a letter addressed
to Pearce was received by John P. O'Brien on April 11, 1930.- There is
nothing to show that either. of the persons signing the return receipts
had been authorized. to receive the notice-bearing letters for the ad-
dressees. In the absence of evidence of proper service of notice, of
contest, the Commissioner's decision had no eect on these claims.

On June 30, 1955, Byron William Lodwick, also known'as William
Byron Lodwick, quit claimed whatever interest he had in the Greeley
Nos. 2 and 8 claims to Joe T. Jhan.

On June, 21, 1930; the Greeley No. 3 claim was declared null and
void by the. Commissioner as a result of contest No. 12272. At
that time, title to the claim was in the following -listed persons.

Claimant Notice received Return receipt signedby-,

M. C. Stoddard, 5776 Campo April 14, 1930... M. C. Stoddard.: "
Walk, Long Beach, California.

Verne O. Stoddard, 5776 Campo April 14, 1930- _ -Verna 0. Stoddard.
Walk, Long Beach, California.

C. F. Foster, 921 2d Street, X April 15, 1930 - _Gertrude Foster.
Fernando, California.

Gertrude M. Foster, 921 2d Street, April 14, 1930.7. Gertrude Foster.:
Fernando, California.

Warren C. Ward, 4738 University April 15, 1930 - Warren C. Ward.
Way, Seattle, Washington.

Leona-B. Ward, 4738 University April 15, 1930 - Leona -B. Ward.
Way, Seattle, Washington.

Perry Murray, Box 698, Needles, On or before April Irma Webber.
California. -14, 1930.,

Jennie Murray, Box 698, Needles; OnorbeforeApril IrmaWebber.
California. 14, 1930.

In a letter dated April 18, 1930, Leona B. Ward stated she had
*received a contest complaint and asked if there were'a Way. she could
still hold the claim. She was advised in a letter dated April 241930,
that she could file or answer denying the icharge in the complaint, and
that there was no other way, at that time, to protect the claim.: .No

answer was filed, however, either by Mrs. Ward or by any other
claimant .

As the record shows that M. C. Stoddard, Verna O. Stoddard,
Gertrude Foster, Warren C. Ward and Leona B. Ward personally
signed for iiotice-bearing registered letters, the Commissioner's June
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21, 1930, decision was a final determination regarding their rights.
As 0. C. Foster, Perry Murray and Jemie Murray'did not personally
sign for such a letter, and there is nothing in the record to sho'w that
the person receiving their'letters Was authorized'to do so, the Com-
missioner's decision' could not affect their interest. -

Onl 'une 3, 1955, M. C. Stoddard quit claimed whatever interest
he had in the. Greeley: No. 3claim to, Joe]T. Juhan.'

According to the records of contest No. 12273, the Commissioner
'declared the Greeley No. 4 claim to be null and void to the extent; of
six of the seven' persons reported as having an interest in it on June
21, 1930. At that time, 'title to the claim was in the following listedpersons. - I '

Claimant ' ' 'Notice Return receipt
'received signed by-

Belle Adams, 119 13th Street, Greeley,- April 12,1930 George Adams.
Colorado. .

Alexander Adams - - ---------------
O. H. Ward, Route 6, Box 97, Greeley, April 14, 1930 0. H. Ward.

Colorado.
John H. Son, '923 6th Street, Greeley, ' April 12, 1930 Lou Crete Son.

Colorado.
Cabell Son, 923:6th Street, Greeley, April 12, 1930 Lou Crete Son.'

Colorado.
William L6dwick, Fayette, Iowa - 'April 14, 1930 Bessie Schneider.

55 This clailant was not listed as a contestee.

Claimant ' ' Notice received 'Received by-

Charles Kneip, Long Beach, _ -------
Calif rnia. -

Ernest Fagerberg, Route. 6, Box 185, April 12, 1930 Ernest Fagerberg.
Greeley, Colorado. -

56 A registered letter addressed to Charles "Kneippe" at Long Beach, Californiai was returned marked
$'Iqnsufficient Address, not in. Directory."- Apparently, no further effort was made to serve this elaimant.

The, Commissioner's 'decision was a final administrative determina-
tion regarding the rights of' C) . Ward- and Ernest Fagerberg, who
.personally signed for notice-bearing registered letters.; It had no
effect, however, on the interests of the balance of the claimants.

.On June 30, 195', Byron William Lodwick, also known as William
Byron Lodwick, quit claimed whatever interest he had in the Greeley
No. 4 claim to: Joe T' Juhan.

The Greeley' Nos. 5, 6, and T claims were declared null and void
by the, Commissioner on~ June 21, 1930, as a result of contest No. 19276.
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At that time, title to the Greeley No. 5 was in Paul Newton Lodwick,
sand possessory title to the Greeley No. 6 was in Fred Grainger,' neither
*of whom was named as a contestee in contest No. 12276. Hence, the
'C6mmissioner's decision had no eofect on these claims. Paul Newton
ILodwick quit claimed his interest in te Greeley No. 5 claim to Joe T.
.Juhan on June 30, 1955. The interest Fred .Grainger had in the
(Greeley No. 6 claim'passed at his death in 1945 'to Mrs. atherine
Conine and Howard Chambers both of whoin conveyed their interests
in the claim to John P. Akolt onFebruary 4, 1957.

On April 14, 1956, Joe T. Juhan conveyed vhatever interest he'had
'in the Greeley N6s. 1 through'S and 8 claims to Gabbt Explortion
'Company. Since, hwever, V. W. Conner's interest in the Greeley
'No. 1 claim and' M. C. Stoddard's interest inthe Greley No. -3 claim
'had been finally canceled in 1930, 'Juhan acquired, nothing- when he
purchased, their interests and could not therefore 'convey any interest
-in these claims to Gabbs Exploration Company. Nevertheless, Gabbs
TExploration Company subsequently published forfeiture notices as
Tprovided b Rev. Stat, 2324, sAupra, calling for contributions for'assess-
'ment vvork it had done as a co-owner of the IGreeley Nos. I through 5
and 8 claims. On June 14, 1957, the Garaeld County District Court
issued a decree quieting title to these claims in Gabbs Exploration
Company.

The right to' give notice of a claim for contribution pursuant to'
.'Rev. Stat. 2324, suprd, is limited to a co-ownIer. Tnrner v. Sawyer,
150 U.S. 578 (1893). For this reason, Gabbs Eiploration Company
had no standing to publish a forfeiture notice for the Greeley os: 'l
-and 3 claims. As it acquired no interes utin these claims by, purchase
from a co-owner whose interest had not been previously canceled, and
,could therefore acquire nothing by publishing a 'forfeiture notice, it
now has no interest in these. claims. 'Accordingly, assuming the claims
-are otherwise valid, Gabbs Exploration Company hasacquired the full
possessory title to the Greeley Nos. 2, 5, 6' and 8 eclaim s and an un-
divided three-fourths; interest in the Greeley No.' 4 claim.

Colorado 0294,59 
D-vigtht S. Young, John 'W. Savage,' Charles -HE. Prien 

n KeW Placer MiHning Claim"

The record of contest No. 12064 shows that contest proceedings were
initiated against the above identified claim 'ya complaint :dated
June .24, 1930. At that time, title to the claim was in D. S. Young.
A copy of the contest complaint:.was mailed by registered mail to
Dwight S. Young, Sr., at 2050 South St. Paul Street, Denver, Colo-

Et Situated in sec. 8,;.' 5 S., . 99 W., 6th p.m., Garfield County, Colprado.
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rado. A post office return receipt shows that the complaint-bearing
registered letter was received by Helen L. Young on. June. 27, 1930..
There is no evidence that this person was authorized to receive mail'
for Dwight S. Young. Nevertheless, on September 5, 1930, the Acting
Commissioner, General Land Office, declared the claim to be null and.
void. In the absence of proper evidence of serving of notice, however,,
the Acting Commissioner's decision was without effect.

Hydrocarbon No. 58;

By decisions 'of June 30 and August 1, 1931, the Commissioner,,
General Land Office,, declared the above-identified claim to be null
and void as a result of contest No. 12031. The record shows, how-
ever,: that title to the claim was, at that time, in D. S. Young who was;
neither named as a contestee or served with notice of contest. Accord-
ingly, the Commissioner's decision were without effect.

Pollak Nos.1-4 Zaims

By decisions dated September 5, 1930, and July 21, 1931, the Com-
missioner declared the Pollak Nos. 1 through 6 claims null and void
on the ground that the persons claiming title to them had been served-
with notice of -contest No. 12076 but had failed to respond. The
record shows that D. S. Young was the sole owner of the Pollak Nos. 1,
through 4 claims at the time of contest. In the record are two post.
office return receipts showing receipt, on May 22, 1930, by'Mrs. D. S.
Young and on June 26, .1930, by Helen L. Young, of .notice-bearing
registered letters addressed to Dwight S. Young. T Ihere'is, however,
nothing in the record to show that Dwight S. Young had authorized
either'Mrs. D. S. Young or Helen L. Young to receive registered letters
for him. Thus, the Commissioner's decision had no effect.

Emma No. 5 ClaimA

By decisions dated August1,1931, and'September 5, 1930, the Co-
missioner declared the Emma No's. 1 through 5 claims to be null and
void on the ground that the claimants had been' served with notice of'
contest No. 12074 but had failed to respond. The record shows that
the Emma-No. 5 claim was located by eight persons on what was then,
designated as the SW/ 4 SE/ 4 Sec. 10, N1/2 NE/4, SWI/4 NEl/4 Sec..

-15, T. 5 S., R. 100 W. 6th p.m The eight locators conveyed the
claim to D. S. Young in 1921. In 1922 D.'S. Young conveyed the
SWI/4 NEl/4 Sec.' 5 to the' Petroleum Lands Company, a Colorado
Corporation. Title to 'the claim was vested in these two claimants 'at
the time of contest. Both were included, among others, as contestees.

5 Situated In sec. 7, T. 5 S., R. 99 W., 6th p.m., Garfield County, Colorado.
59 Association placer claims in sees. 8, 9, 16, and j, .X. 5 S., R. 9, 6th p.m., GarfIeld

County, Colorado.
GO Situated in sec. 7, T. 5 S., R. 99 W., 6th p.m., Garfield County, Colorado.
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On June 25, 1930, S. C. Hoel signed a post office return receipt as
President of Petroleum' Lands Company for notice-bearing reg-
istered letter addressed to that Company. On June 26, 1930, Helen-L.
Young signed such a rceipt for such a letter addressed to Dwight S.
Young, Sr. There is, however, nothing to show Helen L. Young had;
been authorized to receive such a letter. Hence, the interest of Dwight
S. Young was unaffected by the Commissioner's decisions.

Apparently, the appellants' patent application does not include the
portion of the claim which Young conveyed to Petroleum Lands
Company.61 It should- however, be noted that the Cominissioner's
letter of July. 1, 1929, to the Register states that the Petroleum Lands
Company was dissolved at that time. If this is correct,; jurisdiction
could have been obtained only by serving notice of contest on each of
the directors or trustees of the Company acting last before the time
of its dissolution. 53 I.D. 562 (1931).

On January 27, 1956, Dwight S.- Young conveyed an undivided one-
half interest in the Kent, Hydrocarbon No. 1, Pollak Nos. 1.0through 4
and Emma No. 5 claims to John W. Savage and Charles H. Prien.
Accordingly, if the claims are otherwise valid, Dwight S. Young has
an undivided one-half possessory interest, and John S. Savage and
Charles H. Prien each have an undivided one-fourth possessory in-
terest in the claims included in the mineral entry patent application
Colorado 022459.

Colorado 022460
Dwight S. Yoqng, John .Savage, Charles H.'Prien

HydrocarbornNos.2-44 Claims 62

The Hydrocarbon No. 2 claim was declared null and void as a result
,of contest No. 12031. This declaration was without effect as the' sole
owner of the claim was not served with notice of contest. See the
discussion under Hydrocarbon No. 1, supra.

The Hydrocarbon Nos. 3 'through 14 were declared null and void
by the Colmmissioner on September 5, 1930,. and July. 29, 1931, as a
result of contest No. 12073. At the time of that contest, title to the
claims was in D. S. Young who was neither named as a contestee nor
served with notice of that contest. Hence, the Commissioner's decis-
ions had no effect on the claims.

861The appellants have applied for the Emma No. 5 claim "insofar as it relates to Sec-
tion 7, E/ 2 Ey2 NEY4 SWA, Ey E'y2 SEY4 SWY4, WV2 NWl4 SE%, Wy2 EY NWy4 SF1E4,
SW'!4 SE%4, WY2 SE'4 SEM, WY EM/ SEX~ 9EM1 , [T. 5 S., R. 99 W., 6th p.m.] being a
total of 120 acres."

2 Situated in secs. 4-9, T. 5 S., R. 99 W., 6th p.m., Garfield County, Colorado..
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Brush Creek Coils Nos. 2 and 3 ClaiMs 63

The Brush Creek Coils Nos. 1 through 3 claims were declared null
and void by .the. Commissioner by decisions dated September 5, 1930,
and July 21, 1931, as a result of contest'No. 12072. The sole owner of
the Brush Greek Coils Nos. 2 and 3 claims at that time. was D. S.
Young. The record shows that Dwight S. Young, Sr., and others,
were named as contestees in a complaint dated June 24, 1930.; A post
office return receipt shows a receipt of a complaint bearing registered
letter addressed to Dwight S. Young, Sr., by Helen L. Young, on June
.27, 1930. There is nothing to show Helen L. Young was .authorized
to receive such a letter for Dwight; S. Young, Sr- Hence, the Coin-
missioner's decisionshad no effect on these, claims.

Denver, Tos. 1 and4 Ca' 64

The records of contest No. 120164 and contest No. 12069 show that
the Denver Nos. 1 through 12 claims were declared null and, void
by the Commissioner on September , 1930. According to the abstract
of title, the sole owner of the claims at that tine 'was D. S. Young.
The record of contest No. 12064 shows that a complaint-bearing regis-
ter ed letter 'addressed to Dwiglt S. Young, Sr., was received by Helen
L. Young on June 27, 1930. There is no thing in the record to show
Helen L. Young had been authorized to receive such a letter. For this
reason, the Commissioner's decision was without effect..

On January 27, 1956, Dwight S. Young conveyed an undivided
one-half interest in the Hydrocarbon 2 through 14 claims, the Brush
Creek Coils 'Nos. 2 and 3 claims, and the. Denver Nos. 1 and 4
claims to Charles ET Prien' and John W. Savage. Hence assuming
the claims, are otherwise validi Dwight S. Young has an undivided
one-half possessory interest, and John W. Savage and Charles H.
Prien. each have an undivided' one-fourth possessory interest in the
claims'included in mineral entry Colorado 022460.

Colorado 022 4X61
DwigUt S. Young, John .MW Savage, Cha les H. Prien

DenverNos.2,3,5-12Ciazm,05
Emna Nos. and 4 Claims66

'Contest decisions purporting to invalidate the Denver Nos.. 2, 3
and 5 through 12 claims and the Emma Nos. 3 and 4 claims have
been previously-discussed in this decison.67

' For the reasons stated,
thoiattempted invalidation of 'these claims was without effect.

63 Situated in sees. 5 and 8,,T. 5 S., R. 99 W., 6th p.m., Garfield County, Colorado.
C Situated in sec. 6, T. S ., R. 99 W., 6th p.m., Garfield County, Colorado.
6 Situated in sec. 6, T. 5 S., R. 99 W., and sees. 1 and 12, T. 5 S., R. 100 W., 6th pui.,

Garfield County, Colorado.
3 Situated in sees. 6 and 7, T. 5 S., R. 100 W., 6th p.m., Garfield Countyj Colorado.

"' See the discussion of the Emma No. 5 claim under Colorado 022459 and the Denver
Nos. 1 and 4 claims under Colorado 022460.
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On January 27, 1956, Dwight S. Young conveyed an undivided one-
half interest in these claims to CharlesH , Prien and Jol w. Savage.
Accordingly,. if the claims are otherwise valid, Young. has an un-
divided one-half possessory interest, and Prien and Savage each have
an undivided- one-fourth-possessory interest in thel claims included in
mineral entry Colorado.022461.

Colorado 02947 and' 0294£S8:
Bute Nos. £0 and £9 6s

.The records show title to the Bute:Nos. 20 and 29 was in the follov-.
ing listed persons in 1930.

Claim ant - Notice received Return receipt, signed
by-

Mrs. Evelyn Canon, 406 Oak :,,October 30, 1930. Mrs. Evelyn Canon.
Avenue, Ithaca, New York.69 -

Helen Canon, 406 Oak Avenue, October 30, 1930_ Mrs. Benton Canon.
Ithaca, New York.'70

Eva T. Canon, 406 Oak Avenue, October' 30, 1930 Mrs.Benton Canon.
Ithaca, New York.

Charles Anderson, Shiprock, New:_ On or before Charles Anderson.
Mexico. August 26, 1930.

Ethel McGahen, 1114 W. 4th ' July 18, 193 1- Ethel MeGahen
Street, San Pedro, California. - Lawrence.

Myrs. Harry Kelley,72RR..No. 4, July 17, 1931----- Mrs. HarryKelly.i
Grand Junction, Colorado.

Colleen Moore, R.R. No. 4, July 17, 1931 Mrs. H1arry Kelly.
Grand Junction, Colorado.

W. S. Furman, Burbank,: August13, 1930 G. H. Furman.
California. -

James Murphy,-Burbank, August 14, 1930 Mrs. James Murphy..
California.

Frank Jackson, c/o Stephen A. On or before - E. Elizondo.
PTost, 329 Ute Avenue, Grand i August 26, 1930.
Junction, Colorado.-

Stephen A. Murphy, Burbank, August 14, 1930 ' Mrs. Murphy.
California..

9,A letter dated October 21, 1930, stated that Benton Canon, one of the original locators, died December
29,1927, and that his will was probated February 24, 1928.. His heirs were identified as Mrs. Evelyn Ganon,
Eva Canon, and Helen' danon, all of whom were reported as living at 406 Oak Avenue, Ithaca, New York.

7 A letter dated October 28, 1930, stated that Eva T. Canon, heir of Benton Canon, was then receiving
mail in care of the free Public Library, Council Bluffs, Iowa, at which place service should be attempted.
There is no evidence that any attempt was made to send a registered letter to her at that address.

71 In a letter dated July 3, 1931, the Commissioner stated that information he had received from the file
disclosed that this locator had married and that her married name was Lawrence :

72 Reports from the field stated that J. C. Moore one of the original locators of the Bute claims was deceased
and that his heirs-were Mrs. Harry Kelly, his widow, and Colleen Moore, a minor daughter, both of whom
resided at R.R. No. 4, Grand unction, Colorado.

Is Situated in secs. 10, and 16, T. 4 S., R. 96 W., 6th p.m., Rio Blanco County, Colorado;
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On July 3, 1931, the Commissioner declared the Bute Nos. 1 through
48 claimis null and void to the extent of the interests of the claimants
who had been served with notice of contest No. 11757. Subsequently,
on November 3 1931, the Acting Commissioner stated that notice
of contest No. 11757 had been served on the remaining claimants and
declared the Bute Nos. 1 through 48 claims null and void.

Energy Resources Technology Land, Inc., purchased the Bute Nos.
20 and 29 claims from Tell Ertl in- 1957 and 1959. In 1954 Tell
Ertl had purchased the interests James Murphy, Stephen A. Murphy
and R. L. Lawrence had in these claims. Subsequently, Ertl published
a- forfeiture notice pursuant to Rev. Stat -2324, spra. By means of
this forfeiture notice, published July 15, through October 7, 1955,
Ertl claimed- to have acquired all of the remaining interests in the
Bute Nos., 20 and 29 claims. Ertl could not; however, acquire the in-
terests of :Ethel McGahen Lawrence, Charles Anderson, Mrs. Evelyn
Canon, and Mrs. Harry Kelly, the widow of J. C. Moore, and pos-
sibly Eva and Helen Canon, as these claimants, or their guardians,
personally signed for registered letters bearing notice of contest No.

It: is not possible to state the extent of, the appellant's interest in
the Bute Nos. 20 and 29 claims as there remains the question of the
validity of service of notice upon'Eva and Helen Canon andColleen
Moore, heirs of Benton Canon and J. C. Moore, whose ages at the
time of the contests are unknown. Also remai is a determination
of the interest. each of the above-named heirs had acquired in the
Bute claims.

As concluded above, the showing of service by registered mail in
contests originated by the General Land Office under the special in-
structions of February 26, 1916, supra, is no less than that imposed by
Rule 7 of -the Rules of Practice, Supra, which governed all other con-
test. Thus, it must affirmatively appear in the record that Eva and
Helen Canon and Colleen Moore were infants under the age of 14 years
and in the care of their mothers in order to hold that service of notice of
contest No... 11757 was effective as to these; persons. The. burden of
making such a showing r ests with the contestant, in this case the Gov-
ernment. Kennedy v. Severance, supra. Upon the receipt of the rec-
ord of the mineral entries Colorado Nos. .029427 and 029428,- the
Bureau of Land Management will be required to make such a showing.
If it is determined that some of these heirs were not properly served,
the appellant will then be required to show the extent of their interests.
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Colorado 031342
:Energy Resources Technology Land* Inc.

: E Atlas Group 3 -

According to the abstract submitted by the appellant title to the'
Atlas claims was distributed as follows in 1931:

Claimant 'Claim number o

Ethel McGahen ------ - 4 6 8 11 13 - 15 16
THeis of EmmaJ. Boyd -4 5 8 11 14 16

Albert C. Coleman---- ;4 5 6 8 11; 13 14~ 15'
fHarry U. Longwell - ---- 4 5 6 11 13 14 15 16
StephenA Post -- 4 5 .6 8 11 13 14 15 16
J. C. Moore-- _4. 5 6 8 11 1 14 115, 16,
W. S. Furman - -4 5 6 8 13 14 15 16
1Marcedus Murphy _-_- '---'- 4 5 6 8 11 13 '14' 15 16
irCampbell----- l------ - 5 6 ----. 1 14 15 16

The following, compiled from the records of contest No. 11759,:
shows the names and addresses of the persons to whom copies of the
contest complaint dated July 13,1931 were directed.

; I Claimant'.i
: : : j T i U :

Ethel McGahen,7 .1114 W. 24th Street,
San Pedro, California. : i ;

Albert C. Coleman,:' Oxford Hotel,
. Grand Junction, Colorado.

Harry U. Longwell, 218 Sunset Boule-
vard, Modesto, California.

Stephen A. Post, 7'229 North First
E Street,' Grand Junction, Colorado.

W. H. Post 75 - _ -- --
J. C. Moore 75-

Marcedus Murphy,77 144 South Cedar
Street, Glendale, afornia.

Notice received
- : -1g :;

-.:- i: ;

July 18, 1931

July 17, 1931 

July 20, 1931'

July 17,1931

July 18, 1931

Return receipt
e signed by- V

'Ethel McGahen 
Lawrence.

Mrs. -A. J. Smith.

Harry U. Longwell.

Stepheni A. Post.

Catherine Murphy.

'4Seefootnote71.' -
75 Heirs of Emma J. Boyd, one of the original locators. See footnote 41. '

i J. C. Moore was not considered to be an owner of the claim by the General Land Office. Records of
contest No. 11757 show he was deceased at this time and that his heirs were his widow, Mrs. Harry Kelly
and colleen.Moore aminior daughter. . No attempt was made to serve hisheirs with notice ofcontest No.
11759.

77 The Commissioner's letter of July 3, 1931, stated that Marcedus Murphy's married name was Furman.
The appellant has submitted a statement signed by Marcedus Murphy in which she states that in 1930
she was living with her parents, James and Catherine Murphy in Glendale, California. She states that
she was 39 years of age and had not authorized her parents in writing to receive mail for her. She does
not recall receiving any letters from the Department of the Interior at that time regarding her oil shale
interests, although she remembers receiving one from an individual interested in her oil shale interests.

"The Atlas Nos. 4, 5, 6, 8, 11, 14, 15, and 16 association placer claims situated In secs.
10, 11, 14, and 1 T. 4 S., R. 95 W., 6th p.m., Rio Blanco County, Colorado.
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Claimant Notice received Return receipt
signed by-

Iris Campbell, 78 2358 E. 70th Street, July 17,.1931 Iris C. Robinson.
Chicago Illinois.

78 The Commissioner's letter of July 3, 1931, stated that tae locator Iris Campbell had married and that
her married name was Robinson.,

On October 8 1931, the Acting Comnmissioner, General Land Office
declared the Atlas Nos. 1 through 18 claims to be null and void to. the
extent''of the interests of seven of the eight parties reprd as hing
interests in the claims.
' In 1957 and' 1959 Energy Resources Technology-- Land, Inc., pur-

chased whateve r interests Tell Erti and H.- A. )utton, Jr. had'in they
Atlas claims. Eftl had'purchased, in 1954, the interests of Iris amp-
bel1l Robinson, M~arceds Murphy, and R L. Lawrence, who is, ap-
parently, an heir of Ethel McGahen Lawrence. Ertl subsequently
published a forfeiture notice in accordance with Rev. Stat. 2324, supra.
By means of such a forfeiture notice, Ertl claimed tohave acquired the
interests of all other claimants. However, as arry U. Longwell,
Stephen A. Post, Ethel McGahen Lawrence, and Iris Campbell Robin-
son persoally signed the i'eturn-;receipts for registered letters con-
taining notice of contest No. 11759, the Acting Coommissioner's
decision of October 8, 1931, was a final- administrative action which
extinguished their interests.

It should be noted that the abstract shows that: although Tell Ertl
claimed to have acquired the interest of H. A. Dutton by means of the.
forfeiture notice published in 1955, Energy Resources Technology
Land, Inc., purchased I)utton's interests'in theAtlasclaims on July'
1959. Dutton had acquired his interest in the claims by purchases
from Beatrice Post, an heir of W. H. Post, who was an' unserved heir
of Emma J. Boyd, and from George D. Post, an heir of Stephen A.
Post. Thus, Energy Resources Technology Land, Inc., &o6s not havet
the whole possessory title to' each of the Altlas'Claimsforwhich it has
applied for a patent. If the claims are otherwise valid, and the for-
feiture proceedings were available to 'it, the appellant has, at most,
an undivided '%6 'interest in the Atla§ Nos. 4, 5, 8, 13 and 14; !an'un-
divided '"/ interest in the Atlas Nos. 6 and 15; and an undivided 7/6
interest in the Atlas Nos. 11 and 16..
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4\? 0 i00 07 6Colrdo 0'0 ad 34271; 000:;0 S 
John W. Savage

HoffmanNos.920 and 46 claimsto 0

As a result of contest No. 12588, the Hoffman No. 20 claim was-
declared null and void on October 15, 1931, as to the interests of seven
of the eight parties reported as having interests in it. At that time.
possessory title to an undivided thirteen-sixteenths of the claim was in
L. M. (Lillian) Phillips whose address was listed as c/o J. F. Timmis,
6343 Halstead Stree{t- Chicago, Illinois, and W. D. Phillips, whose
address was listed as 4546 West Broadway, Louisville, Kentucky,
possessed the remaining three-sixteenths interest. Return receipts
show receipt of a notice-bearing registered letter, by Mrs. L. M. Phillips
on May 19, 1931, and receipt of such a letter' addressed to W. D.
Phillips by someone named Seabrook on May 11, 1931. As there is
nothing to show Seabrook was authorized to receive such a letter
for W. D. Phillips, service of notice of contest was effective only as to
Mrs. Lillian Phillips. The 'commissioner's decision was, accordingly,,
iinally only as to her interest in the Hoffman No. 20 claim.

In a decision datedSeptember 17, 1931, the Commissioner declared
the Hoffman No. 46 claim to be null and void to the extent of the:
interests of seven of the eight parties reported as having an. interest
in it. The record shows that at the time of that contest, No. 12596,
the possessory title to the claim was vested in L. M. (Lillian) Phillips,
who had a thirteen-sixteenth interest undivided and W. D. (W.
Dedrick) Phillips, who had an undivided three-sixteenth interest.
.A contest complaint was directed, by registered mail to Mrs. L. M.
Phillips at 6343 S. Halstead Street, Chicago, Illinois, and to W. D.
Phillips at 4540 West Broadway, Louisville, Kentucky. Return
receipts show that Mrs. L. M. Phillips signed for ai notice-bearing
letter on May 19, 1931, and that W. D. Phillips signed for such a
letter on May 14, 193L. Accordingly, the Conissioner's decision of
September 17, 1931 was final as to the Hoffman No. 46 claim.

Lillian Phillips died intestate in 1948 leaving W. Dedrick Phillips,.
her son, as her sole heir. V W. Dedrick Phillips quit claimed all his in--
terest in the Hoffman Nos. 20 and 46 to John Savage on October 11,.

-1955. Accordingly, assuming the claims are. otherwise valid, John
Savage has an undivided three-sixteenths possessory interest in the
Hoflman No. 20 claim.

('onelusions

The Manager's decisions are affirmed to the extent of the asserted-
possessory rights which were finally canceled as a result of the con-

So Situated in secs. 3 and 5, T. 5 S., R. 95 W., 6th p.m., Garfield ounty, Colorado.
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tests of the 1930's, there being proof of service-.of notice of contest
on the claimants who held suchjrights at that time.- Specifically,
the decisions are affirmed to the extent of the interests derived from
the following claimants: '

Cooado 07667
Joseph M. Schneider, who had an undivided five-eighths interest in

the Betty Nos. through 8 claims,' the' entire interest in' the Grace
Nos. 1 through 8 claims; an undivided one-half interest in eEdna'
Nos. 1 through 4 claims; an' 'ildivided seven-eighths interest in the
Louise Nos.thirough6claims.

Colorado' 09072

J. W. Hess, who had an undivided one-eighth interest -in the Gold
Bug Nos. 1 through 4 claims.

Selma' Rausch who had an undivided one-eightl interest in 'the
Gold Bug Nos. 1'through 4 claims.:

Joseph ' M. Schneider, who had an undivided one-'half interest in
thoe Edna Ns. 5through 8 laimrs. '0 - !'"i

oZordo '014671

D. Kirk Shiaw, C. J. Wilson,-R. C. Graham, H. A. Wlildhaek, and
J. S. C. Shepherd, each of whom had an undivided one-eighth interest
in the Sunset Nos. 1 through31 claims. 

Colorado 016334

Charles Anderson and 13eatrice Post, each of whom had an un-
divided one-eighth. interest in the Tom Boy Nos. 1 throngh 12 claims.

C lorado 0166' :-

Henry L. Price and Milo Brown, each of whom had an undivided
one-eighth interest in the Liberty''Bell Nos. through 12 claims.

Colorado 018673

V." W. Conner, who had' an undivided one-eighth interest and Ha-
vey C. Williams, who had, an undivided one-twenty-fourth interest
in the Greeley No. 1 claim.

M. C Stoddard, Verna 0. Stoddard Gertrude Foster, Warren C.
Ward and Leona B. Ward, each of whom had an undivided one-
eighth interest in the Greeley No. 3 claim.'

0. H. Ward and Ernest Fagerberg, each of whom had an undivided
one-eighthiiiterest in the Greeley No.4 claim.
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The rejection of Gabbs Exploration Company's patent application
for the Greeley Nos. 1 and 3 claims must, however, be affirmed for
the reasons stated in the previous discussion of these claims.

None..
Colorado 022459, 022460 and 022461

Colorado 029427 and 029428
Bute Nos.. 20 and 29.

Mrs. Evelyn Cano and Mrs. Harry Kelly, each of whom had
undetermined undivided interests in the Bute Nos. 20 and 29 claims.

Charles Anderson ad Ethel McGahen Lawrence', eac of whom
had an undivided one-eighth interest in the Bite Nos. 20 and 29
claims.

Co1 ado 031342

Ethel McGahen Lawrence, who had an undivided one-eighth. in-'
terestintheAtlasNos.4,6,8, 11,13,15 and16.

Harry U. Longwell, who had an undivided n-eight interest in
the Atlas Nos. 4, 5, 6, 11,1 3,14, 15 and 16.

Stephen A. Post, who had an undivided thre-sixteenths interest
in the Atlas Nos..4, 5, 6, 8, li,13, 14, 15 and 16.

Iris Campbell Robinson who had an undivided one-eighth interest
in theAtlas Nos. 5, 6, 11,14, 15 and 16.;

Colorado 034270 and 349271 i-

* L. M. (Lillian) Phillips, wlo-had an undivided thirteen-sixteeniths
interest in the Hoffman Nos. 20 and 46 claims.'

W. D. Phillips, who had an'undivded three-sixteentha interest in
the Hoffman No.46 claim.

The Manager's decisions are reversed to the extent of the asserted
possessory rights which were not finally canceled as! a' result of the
contests of the 1930's, there being no evidence that the claimants who
held such rights at. that time 'were properly served with notice of
contest.. The cases are remanded to the Bureau of Land Manage-
ment for a consideration of the merits of' the appellants' patent appli-
cations insofar as' these uncanceled asserted rights are concerned.
The Bureau's consideration will include, but will not be limited to,
a verification of thel'existence on each claim of a discovery within
the meaning of the mining laws of the United States as of February 25,
1920, the time when oil shale lands were withdrawn from location.
See 41 Stat. 451, 30 U.S.C. 193 (1958).

FRANK J. BAluy,;
Solicitor.
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APPENDIX A

Patent Application No.
Colorado 07667 and 09072

014671
016334-------
016671 

018673 -
022459,;022460

and 022461.
*029427, 029428

and 031342.
034270 and 0342711.

T-1436-5-65

Applicant
Union Oil Company of California..
Weber Oil Company.
Tell Ertl.
Tell Ertl, Henry L. Price, Silmon

Smith and Charles Holmes.
Gabbs Exploration Company.
Dwight S. Young, John W. Savage.

and Charles H. Prien.
Energy Resources Technology

Land, Inc. 
John W. Savage.

Torts: Licensees, and Invitees
In the District of Columbia, those using the public parks and adjoining-

sidewalks which are under the urisdiction of the United States are doing.-
so at the invitation of the: Government, and therefore, are licensees by.
invitation. The duty owed to licensees by invitation by the Government-
is to use reasonable and ordinary care for their safety and to provide rea--
sonably safe premises, and to protect them or warn them against any danger-
known to the Government which a careful person might not discover.

Torts: Licensees: and Invitees
The duty owed by the Government to a licensee by invitation in the District

of Columbia includes the duty to warn of obstructions on sidewalks ad--
joining public parks on United States Reservation.

Torts: Contributory Negligence;
From the mere fact that a claimant was hurrying .at the time of the*

accident, it cannot be concluded that the claimant was contributorily negli--
gent, and not reasonably careful.

* Ax V;; ADMINISTRATIVE DETERMINATION 

Mrs. Frances T. McGregor, 3900 16th Street NW.,. Washington,
D.C., by and through her attorneys, Galiher, Stewart & Clarke, Wash--
ington, D.C. has presented a claim for personal injuries in the amount
of $2,500. This claim arose as a result of a fall over a garden hose
on the Mount Pleasant Street sidewalk near Harvard Street NW.,;.
Washington, D.C. The scehe of this accident is on;United States-
Reservation 309C, and is under the jurisdiction of the National Capita l
Region of the National Park Service. The claim will be considered'
under the Federal Tort Claims Act.X

128 U.S.C., 1958 ed., sec. 2671 et seq.:

CLAIM OF FRANCES T. McGREGOR

Decided August 9, 1965
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The fall occurred on Thursday, June 4, 1964, at approximately
11:35 a.m. At this time it was daylight, the weather was clear and
the sidewalk was dry. Mrs. McGregor's claim describes the incident
as follows: 2

While hurrying south on public pedestrian sidewalk adjacent to U.S. Govern-
inent Park located at Mt. Pleasant, Harvard and Columbia Road, she was caused
to trip over a garden hose stretched across public sidewalk (which constitutes
.a nuisance) and attached to hydrant. Said hose was placed in this position,
without wardig signs, fyi'erpl&es .of the United States. wh o were -watering
the park, and hose was then left unattended. Claimant did not see hose be-
cause attention directed toward a bus and foot tripped over hose and she fell
forward to ground, breaking her arm.

The liability of the United States for injuries to persons as a result
'of falls on sidewalks under its jurisdiction was considered in Smith v.
-United States.3 In thatcease, Judge Holtzoff stated:

The Federal Tort Claims- Act provides that the United States shall be liable
for negligence of its employees as a private individual under similar circum-
stances under the law of the jurisdiction where the accident occurs. This Court
has had occasion to hold in Gilroy v. United States, 112 F. Supp. 664, 666, that:

'The words 'as a private individual,' are not used as words of art or as a
limitation, but, rather, in a descriptive manner to indicate that the United
States should be liable in the same manner and to the same extent as anyone
else." -'': 
This Court further stated that:

"A municipal corporation ay be considered for the purposes of that provision
as. a private individual, and, 'therefbie * * "the liability of the United States
in respect to defects in the streets that it controls is the same as the liability of
a municipality in the same jurisdiction, or the liability of any other political
subdivision in control' of streets."

This statement was quoted with approval by Judge Forman, then United
States District Judge for the District of New Jersey, now a United States Circuit
Judge, for the Third Circuit, in Pennsylvania R. R. Co.v. United states, D.C.
124 F. Supp. 52, 66. Accordingly, it is the view of this Court that the liability
of the United States in respect to sidewalks that it controls in the District of
Columbia should be governed by the same rules as apply to sidewalks controlled
by the District of Columbia Government and the liability of the local government.

* * * The District of Columbia is under a duty to keep the streets in a reason-
* ably safe condition, and is liable in damages to any person who s injured for
its failure in the performance of this duty, District of Columbia v. Woodbury,
136 U.S. 450, 10 S. Ct. 990, 34 L. Ed. 472; Booth v. District of Columbia, 100 U.S.
App. D.C. 32, 33, 241 F. 2d 437, as well as many other cases that might be cited.
The District of Columbia, however, is not an insurer of the safety of the streets
and is responsible only in case of failure to use reasonable care..

It is questionable whether or not Judge Holtzoff's opinion can be
reconked.wit Roriri Inc. v. UnitediStates4 and:Indiart Towing
Co. v. United States,5 wherein the Supreme Court of the United States.

2 Standard Form 95, Claim for Damages or Injury, submitted by claimant
82317 F. Supp. 75 (D.D.C. 1965).
352 U.S. 315 (1957).

'350 U.S. 61 (1955).
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holds that the, liability of the United States under the Federal Tort
Claims Act is to be equated with that of; a "private person"' and not

lwith that of a "municipality."' 'Hovwever, this:is academic here since
a private 'person alsb would be liable for failure td use reasonable care
to maintain the sidewalk in a reasonable safe condition. In Firfer v.
UPn,ted :$taesj 6the .U.nited States.. Circuit Court for the District of
Columbia Circuit ruled that a visitor, to the Jefferson Memorial in
the District of Cblurmbia was a' "licensee by invitation" and as 'such
-was entitled 6to epect the Government to use reasonable and rdinary
care T"for' hefrf'safety' and to' provide tfeasonable safe premises.' In
Fr/er, the court did not rely upon, any: law, ,of municipal liability,
rather, it relied upon the laws governing the relationship between a
possessor. of land and those who visit the land. 'In that case, the
court states that 'licensees by. invitation" .are: .

* * * usually regarded Bas -*f *. ' persons invited upon the land not' for the
benefit of the landowner but by hiimeither by some affirmative act or, by appear-
ances which would justify a reasdh'able persbn in believing- that sch landowner
(or occ~upanit ad' 'givan his consenit to the entry of the particular person or of
the public generally. If the icenseeby direct o implied invitation is within
the scope'and the chronological and geogtaphical limits of the invitations,. he
may expect the' owner und his agents to exercise reasonable and ordinary care
and to provide reasonable 'safepremises, Gleason v. Academy of the Holy Cross,
1948, 83 U.S. App. D.C. 253, 168 F. 2d 561: Restatement, Torts see. 342
(1934), * *

Those: using. th6 parks and! adjoining sidewalks are doing so at the
invitation of the Government since appearances justify a reasonable
person in believing that the Government has given its consent to the
entry of the public generally. The reason 'for the' existence of these
places is for, public use...

As a licensee.by invitation, Mrs.: McGregor was entitled to reason-
ably safe pre'mises.- A hose stretched across a sidewalk without any
warning sigh is an obstructipnm lnintained'in an unnecessarily danger-
ous manner and assuch is. a violation of the Government's duty to.
provide. reasonably safe premises. The Government employees were
negligelnt..

There remains the question of whether or not the claimant was con-
tributriynhgligent. The h1ose over which she fell was' black. and Wmas

'aptopQxmlatly 1½Xj2 inch'es in; diameter. , It was open to view. The
Gleason case citedin the quotation from Firfer, deals with a fall on
steps. In Gleason theGourt stated:

*t * Da'ngers that reasonably arefli' people are likely not to discover are
latent and.hidden. The step v as:sueih Pa danger. It is imiaterial that the step
was open to view in the sense that it might have been discovered-by an extraor-
dinarily prudent person.: Appellee knew of the danger and made-no effort

6208F.2d524 (l.C. Ci'r.193). i

7Thqmpson v. Barab, 16 A. 2,d 549, 125 N.J. I. 461 (1940).
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to protect or 'warn appeliant against it. Occupiers of premises have long been
liable, even to gratttiii.'s licensees, for isjuuiies'tlat rdsit from tis sort of
negligence. W"f i'could be:found. that' [the stepI *as a danger 'vhich'the careful
visitor might not discover, and that the proprietor should have realized the fact,
the court.could not rule as matter.of lawr either that there was n'obreach ofduty
by1iZ the preqrietor' or that there was contributory negligence o ,3an sunuption
of risk by the visitor." Recreation Centre Corporation. v. Zirnrnernann, 172 Md.
309, 191 A. 23, 234.

Theclainmant was "hurrying south" on the sidewalk. However
from the mere fact of haste, we canilot conclude that the claimant was
not being "reasonably careful." It was not necessary that she keep
her attention and her eyes costi'itly 'focused 6nithe sidewalk.9 The
administrative record does not support a conclusion that- Mrs. 
McGregor was negligent.

The injury to the claimanlt as the proximate result of the iegli-
gence eof Government employees, aing:within the scope, of their
employement. , - ;; -s 

Mrs.' -McGregor sustained a fracture of the right elbow'.' In a letter
dated November 5, 1964, her. attorneys state her special-,4mages as

-fo~~~~~~~~~~~T1.&llowes: a s, .. 

* * * enclosed are photostatic 'opies of reports fro Ih. iMilton Cobey under
date of June 6, 1964 and August 25, 1964, along with copy of his bill i the amount.
of $120.00.;

In addition to these items, the following expenses were incurred by Mrs..
McGregor:: Medicine $19.20; X-rays $20.00 (nelosed: is radiologist's report and
bill of Dr. Diley in the aamount of $20.00); Black patent leather handbag $10.00;:
One pair of nylon hosiery $1.35 ; Taxei cab fares-to work. during June $23.50;.
Manicures during June and July, $12.25;-X-rays by Groover, Christie & Merritt
'on date of accident $20.00 (copy of bill enclosed); all for a total. of $106.30.

The total special damages as listed above are $226.30. 'However,,
since the claim forn submitted by the claimant through her, attor-
neys'claims "2, 50%" for "personal injury," and "none" for "property
damage, " the $11.35 property damage (handbag $10 and hosiery $1.35)
caliot be considered To consider the $11.35 property dacmage clam
with the $2,500 personal injury claim would make, the tot al claim
exceed the jurisdictioual limit of $,500 ll for the administrative deter-
mination of claims under the Federal Tort Glaims Act.

Blainse v. ritedStett, l02 . Supp. 161 (.D. Tenn. 1951). At page 165, the Court
stated: "Her being in a hurry, rushing about, and failing to keep her eyes focused on the
sidewalk.do not m ake out a case of 'negligence per se. * * * The Court will not imply
negligent causation except possibly in a remot snse; for the reason that a person may
be'in a hurry and.yet move about in-a careful manner, and that moving along a sidewalk
In a careful manner does not require, keeping the. eyes,.constanply focused thereon."

rainte v. United ;Sttes, sstpr note'8; pty of Sa Die ov.Perry3 124 F;.2,d629 (9th

15Spente 2
"'28 U.S.C., 1958 ed., Supp. I sec. 2672.,

-
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Therefore, special damages in the amount of $214.95 are allowed.
'The claimant is entitled to an award fr the pain and suffering which
.she underwent.as a result. of the accident, and anaward of $600 is made
:.for this.,:. : :; :

tAccordingly, the claim of Mrs. Frances T. McGregor is allowed in
-the total amount of $814.95.

DEAN F. RATzMAN,
Assistant Solicitor.

. -- WILLIAMSON ET AL

A-30322 Decided August 24, 1965

Withdrawals and Reservations: Stock-Driveway Withdrawals
The Secretary of the Interior may revoke a stockdriveway withdrawal or

reduce its dimensions when the, conditions which j i iealis t
cease to exist.

Withdrawals and Reservations: Stock-Driveway Withdrawals-Taylor
Grazing Act: Generally-Grazing and:Grazing Lands

SectionI of the Taylor Grazing Act provides that lands withdrawn for a
stock driveway may be added to a grazing distriet and made suibject to the
Taylor Grazing Act.

'Withdrawals and, Reservations: Stock-Driveway Withdra les of
Practice: Hearings

No, formal evidentiary type hearing is required 'by statute prior to a reduction
in the size of a stock driveway, but if a formal or informal hearing is held,
the Secretary, 'in whom the final authority rests, may make such use of it
as he. desires.

Withdrawals and Reservations: Stock-Driveway Withdrawals
A stock driveway is to be reduced in length- and width where the use of it for

trailing purposes has decreased so: substantially that only 7 percent of the
available forage is used for that purpose and 48 percent for a type of winter
grazing under a local practice; a driveway which allows 4 times 'the, forage
consumed in trailing and which provides adequate width for the current use
is sufficient even though it is greatly reduced in length and width.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

B. M. Williamson and others ± have appealed to the Seciretary Of,
-the Interior from a decision of' theChief Qflice of Appeals and Hear-.

1 The other appellants are Fletcher Green, J, Calvin LeSueur, Myrtle Cox, Roger B.
Candelaria, Mrs. C. B. Turner\ Hedekin 'Whftley, Paul Lund, ILatr Sher6o.od c. R. Turnerj
Robert E. Moore, E. M. Moore, Fred McKinley, Frank A. Hubbell Co., R. L. Cox, Clif W.
Lynch, T. J. Lynch, Earl G. Johnston, Farr 'Cattle Co., Elizabeth McNierney, Esther G.
,Gutierrez, Bill G. Green, Bill F. Grossle, Ellis McPhaul, Tom H. Bates, Ed. H. Farr, Tom
'Curtis,; T. J. Curtis, Al H. Goesling, Jel! Tietgen, and Jacob Barth.
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ings, Bureau of Land Management, dated May'22 1964, which affirmed
is decision of a hearing examiner, dated' A gust 8 1963, upholding a

* decision by the 'district manager,' Socorro, Grazing District (New
Mexico No. 2), dated June 19, 1962, reducing the size of'the'Magdalena
Stock Drivewa yin accordance'with Public Land Order 2450 dated
July28, 1961, 26 F.R. 7015.2
* The >Magd~ena'St6 Driveway w s established.by Stock Driveway
Withdrawal No. 9, New Mexico No. 3, dated February 28, 1918, which
was an order issued by the Secretary of the 'Interior under'the'author-
ity of section 10 of the St ockraising Homestead Act of Diceiber 29,
1916, 39 Stat. 865, 43tU:s.c. sec. 300 (1958) .

Pursuant to the Taylor Grazing Act of June 28, 1934, 48 Stat. 1269,
43 :U.S.C. see. 315 et se. - (1958)',i thei Secretary. of the Interior, *on
March 27, 1936, established New Mexico Grazing District No. 2, which
included the Federal lands stuhrroundinge M gdalena Stock Drive-
way. The grazing'district lands subject to the regulatiqnssed
by the Secretary under the act. Since the Magdalena Stock Driveway
constituted withdrawn lands, it was not a part of the grazing district
and not subject to the Taylor Grazing Act or the Federal Range Code
for. razing Districts issued thereunder,'43 GFR, Part 4110,:formerly'
43 CFR, Part 161, until P.L.O. 2450,- supra, was issued on July 28,
1961.

Public Land Order 2450 thus added hesMagdalena Stock Driveway"
to the grazing district and specifically- made the land subject to the
Taylor Grazing Act, suspra, and the Federal Range Code for Grazing.
Districts, stbp~?a, except

to the extent that the primary purpose for which the withdrawals were made
is not adversely affected 'by such use, regulation, and administration * ':'

"The hearing examiner conducted hearings on November 27 and 28; 
01962,at Socorro, New -Mexico,..and on the basis of these hearings
upheld the reduction of the size of the driveway decided upon by the
district manager.

2 P.L.O. 2450 provides: "By virtue of the authority vested In the Secretary of the In-
terior by section'1 of the act of June 28, 1 i34, as, amended, it is ordered that all public
lands under the jurisdiction of the Secretary of the Interior and administered by the
Bureau of Land Management are; to the extent not previously provided for, hereby added
to grazing districts when such lands are located within the exterior boundaries of such
districts. This order includes, but is not limited to, public lands withdrawn under the
act of December 29, 1916 (39 Stat. 862; 43 U.S.C. 300) for stock driveways, and the act
of June 25, 1910 (36 Stat. 847; 43 U.S.C. 141), as amended, for public watering pur-
poses, for classification or n aid of legislation, and power site reserves. All lands added
to grazing districts by this order are hereby made subject to use, regulation, and admin-
istration in accordance with the applicable provisions of the act of June 28, 1934 (48.
Stat. 1269; 43 U.S.C. 315-315m, 315n-315o-1), as amended, and the Federal Rang'e Cde
for Grazing Districts (43 C.P.R.. 161), to the extent that -the primary purpose for which
the withdrawals were made is not adversely affected by such use, regulation, and admin-
istration and not contrary to any express conditions or limitations in the withdrawal
order."
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The, history of the driveway is set out in detail in the hearing
examiners decision and need not be restated., Its recent extent and
use were summarized by the hearing exaiiiner-as follows. 

:By 1961, the driveway was approximately 70 miles in length, yarying in width
..from between one-half mile and five miles. It included approximately 71,800
acres. Starting at Magdakna, it ran west through Ranges 4, 5, 6, 7, 8, and 9
West, Townships 2 and 3 South, New Mexico Principal meridian. In Range 9
West, the'drivewaybtanched. The Patil Fork ran uorthlwest through Townships

'9 and 10 West, to the town of Datil. The longer Iorse Springs Fork ran south-
westward.through Ranges 9, 10, 11, 12, 13, 14 and 15 West.

For the past twenty or more years,, 'economic factors have caused. a general
decline in use of the area as a stock driveway. The driveway. has been unable
to compete with the truck as the most economic method of delivery of liv'estock
to the Magdalena: railhead. The shift in' many livestock operations from sheep
to cattle and the: comparative advantage in selling calves, which cannot be driven,
has resulted in a greater use of mechanical means of transportation. A As a conse-
quence, less of the driveway forage has been used for trailing use and more has
been available and used for winter grazing.

The total authorized us'e of the driveway for the past seven years has been:

Antiimal -unit . : :Animal-unit
Year months Year months
£956 -8147 1961 -__-__-__-_-__-- 7646
1957 - 5893 1962-9884
1958- ---- - - 5243.'
1959 -8333 Average __ _ 7927
1960 - _ 10342.

'Of this total, trailing use has been:
. X~~~~~~~~~~~~Ai, : . : - imal-uniMt Percent of

Tear - months total use
-1956 --- ------------------------ - -1757 22
:1957 - - -1158 20
1958 _… … … …….-93 1
.1959 ------- ---- -- _1158 .14
1960 _ ____ __ __ __ _______ _ ___ _ _ :868 8
1961- -_ . 863 11
1962 …… .838 -- 8

Average ---------------------------------------- 1061 13.

Seasonal of winter use for this perioudunder temporary nonrenewable license-
has been::....: .) : :; . - -;.... . :^ -.Lu - ; .. : . . 3Animal-uinit.. e of

Year, 2 . ,inonth t tt u
1956 -. ,., .--------- 690 7
1957 ---------- -- - _4735 80
1958 … …__ _ 4450

; 160 __ __ __.; __ -- _--- .................--- .--- 0 :.;94 1959 --- 15-------8------- -- :
1960., 9474 92

1961 ~~~~~ ~~~~~~~~~~~~~6783 ~ -891
1962 _ _046 92

Average _ __ _---_-_-_-_ - .- 6865 87
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Range surveys conducted by the Bureau indicated that the driveway annually
iproduced a total- of 14,300 animal-unit months of usable forage. During the past
seven years an average of 7 percent of the total forage available on the driveway
has been used by trailing livestouk and 48 percent by livestock for winter graz-
ing. Approximately 45 percent has been unused. This prompted- the district
manager's decision reducing the size of the driveway. -

That decision reduced by approximately 20 miles the length of the Horse
Springs Fork. The remaining portion to the junction with the Datil Fork was
reduced in width to one-quarter of a mile. The Datil Fork was'reduced in width
to one-half mile. From-he juixtion of the two branches to the Magdaiena
railhead the width of the reduced driveway varies between one-half mile and
~one mile. The area of the reduced driveway is about 21,100 acres. Its annual
grazing capacity is 4,020 animal-unit months which is approximately four times
the average use for trailing for the past seven years.

The hearing examiner also described the.plan under which the excess
forage was used thus:

The Magdalena Stock Driveway Association was organized in 1946 by stockmen
who customarily used the driveway for the-purpose of cooperating with the
Bureau of Land Management in its' administration and maintenance. On Sep-
tember 11, .1946, a cooperative agreement was entered into between the Bureau
,of Land Mdnagement and the Magdalena Stock Driveway. The initial cooper-
ative agreement was extended on May 12, 1950, and on August 1.956, for periods
,of five years.

Under this agreement, the Association recommended to the Bureau of Land
Management the season of use tfor temporary grazing, the need for improvement,
a grazing fee rate to be paid to the Association for use of As'sociation lands and
improvements, an Association fee which included the fees t& the Bureau of Land

* Management to be charged for any temporary grazing license issued pursuant to
the agreement, and any other matters regarding the management of the drive-
way. * * '

* : * e - * an : e..,.a; Be;. S ,.* .

After the end of the fall trailing drive, temporary licenses were issued for un-
-used forage remaining on the driveway. The nontrailing use usually began'the
:trst of December and extended to the end of March. These temporary licenses
-were issued for not to exceed 100cattle to any one applicant or their equivalent
in sheep upon a preference basis. Applicants holding regular licenses issued
by the Bureau and-not having winter'use on the stock driveway in the previous
jyear were given first preference Applicants having a 'regular license issued
by the Bureau and having had a license for winter use of thel'stock driveway

-the previous year were given second preference. Any remaining-forage was then
Awarded to other applicants (Tr. 247). Under this system theforage available
-upon the stock driveway in excess of the requirements for trailing use was used
to alleviate the licenses and permittees in distress because of local drouth or
-other adverse conditions. This enabled the smaller operators to maintain their
,breeding herds which they might otherwise have had to market. -

While the: appellants are concerned' with; the adequacy of the' pro
posed driveway-for present aid:ftture uses,-they- seeia equally deter-
mined to maintain the established method'of disposh'jIg of the f6pag#
left after the trailing use has been satisfied R1ti1ih:thg-two issues

er _ en : '; . - , .i :. ..
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are obviously somewhat interwoven, the primary problem of this ap-
peal is to determine the adequacy of the proposed, driveway for trail-
ing stock. The disposition of the..excess forage can then be examined
in another proceeding if it becomes material.
* It may be well to begin' with a glance at the Secretary's authority
in relation to the driveway and how l exercised his, authority.

Section 10 leaves the. creation of a stoek-driveway to the discretion
of, the Secretary,, subject to some specific limitations of width in re-
lation to length and to a general one that it not be wider than "learly
necessary for the purpose proposed."

Whether the restrictions relate only .to tle establishmiient of a, drive-
way or whether they run with thed driveway so long as it exists 3 need
not be determined now, for it is plain that the Secretary may revoke
the withdrawal or reduce its dimensions when the 4conditions which
would justify its establishment cease to exist.4

The Secretary, however, did' not purport to revoke the Magdalena
Stock I)rivevay. in whole or in part. The ,wihdt and length of the
driveway remains just as it wasbefore July 26, 1961. All P.L.O. 2450
did was. add it tojhe grazing district and make it subject to the
Taylor Grazing-Act and the regulations issued under it.

The appellants contend that the Secretary has no authority to do
so because section 1 of that act limits t.h land tlhat the Secretary may
place in a ,grazing disfrict to "inreserved" lands which, they assert,
do. not include,. lands withdrawn: for a stock: driveway. This argu-
ment overlooks the. proviso in the'same section which reads:

* * * Provided, That no lands withdrawn or reserved for any other purpose
,shall be ineluded in any such district exeept with the approval of the head of the
department having jurisdiction thereof. * * *

,Or, stated in other words, the Secretary may place reserved orwith-
drawn landsi in. a grazing distriot if the headd 4fAthe.depatrtMen.t having
jurisdiction over them approves of the Secretary's action. 'Since the
stock driveway is under the jurisdiction :of the Secretary, his assent
to its inclusion in the grazing district is implicit in his action directing
that it be done..

::Public Land Order 2450, however, excluded from the stock-drive-
way lands it made available for use under the Taylor Grazing Act
and the pertinent regulation

* * to the extent that the primary purpose for which the withdrawals were
made is not adversely affected by such use, regulation, and administration and
not contrary. to. any. express conditiens orlimitations of the withdrawal order.

Land Included Inl adriveway remains withdrawn from disposal even though It is no
longer used as. a driveway. R. 0. Sewell, A-28908 (July 30, 19.62) Bessie S. Lynn,
A-28085 (October 12, 1959).

':This Is evident in, the many partial revocations of the withdrawal that have been
made since the withdrawal was effected in 1918.



855320] : . . :. B., M.: WILLIAMSON ET AL.- 357
August 24, 1965

The substantive issue in the ap eai, then, is wh the area as
reduced by the manager is sufficient to permit its use .as a stock-drive-
way under contemporary conditions.

: ::: Before this proleim is taken up, it may be well to examine the
procedure followed up to now. Public Land Order 24'50 gave no indi-
cation of who was to, decide or how it 'was to bedecided what land was-
to become available:for disposition under the;Taylor Grazing Act.
The range manager apparently assumed that the initial determination
was to be made by him in accordance with the regular procedure gov-
erning disposition of razing privieges. 43 ERSubpart 4615. He
called a. meeting of the advisory board, notified it of what the problem
was, received its recommendation and; issued his, decision. (Tr. 161-
172.) Upon appeal the case was referred to a hearing examiner and
in due course a hearing was held. 43 CFIR Subpart1853.:'

That this procedure might not have been required was recognized
at the beginning of the hearing when the hearing examiner raised the
question of whether he had jurisdiction to decide the problem (Tr. 4).
The attorney representing the :Bureau of Land Management agreed
that hearing examiners have no jurisdiction over appeals thatO"involve
strictly stock-driveway matters," but pointed out'that the large num-
ber-of. personsinterestedinthe issue made ahearingzadvisable. (Tr.
7-9.) Thereupon the hearing, decisions, andappeals proceeded with-
out a resolution of the question of the hearing.examiner'sjurisdiction.

Even if a hearingi of the type hild'is not legally required, no possible
objection can be based upon the fact-that one was held, for the Secre-
tary, or his; delegate, mayi direct that one beheld if: he deems it proper
to do so. There may, ho ever, be issues which turn' upon whether or
not a hearing before a hearing examiner was required., For example,
in that type of formal evidentiary hearing the decision must be based
solely . upon- the record: as 'defined in the reglation, 43 CFR 1853.9.
If, on the other hand, a hearing is held as a matter of executive discre-:
tion, the Secretary is free to take into account whatever considerations
he finds material, whether or not offered as evidence, at the hearing.
LaRue v. Udall, 324 F. 2d428, 431-432 (D.C. Cir. 1963), cert. denied,
376 U.S. 907 (1964).

In the case cited, LaRue, a grazing licensee, objected to a proposed
exchange of; public land licensed to him under'the Taylor Grazing Act
for privately owned lands, whichwould not be available for his use.
In disposing of one of appellant's arguments the court held:

Another point on appeal is thus stated by the appellants:
"Appellee Udall acted unlawfully and deprived appellants of due process (a)

by denying a full and fair hearing in derogation both of the provisions of the
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Taylor Grazing Act and the Fifth Amendment; (b). by denying access to thefull'.
record on -which appellee Udall's decision was based ; and () by' denying ap--
pellants the protection afforded by the Adininistrative Procedure Act." 

As appellants were heard at length on their protest against the proposed ex-
-change, it is apparent their real.complaint is that no formal evidentiary hearing
wvas held. We find nothing i the Taylor, Grazing Act which requires a hearing
on such a protest. Section 8, dealing with echanges, merely requires publica-
tion of notice of a contemplated exchange; Where Congress intended a hearing-
to be held,jit provided therefor in express terms,:as it did in §1 of the Taylor-
Grazing Act (43 W.S'.C §315):

"5 * * Before grazing districts are created in any State as herein.provided,.
a hearing shall be held in the State, after public notice thereof shall have been
given, at such location convenient for the attendance of State officials, and the
settlers, residents, and'liivestock owners* of the vicinity, as may he determined'
by the Secretary of the' Interior.' No such 'distriet shall be established until the-
expiration of ninety days after such notice shall have been given, nor until twenty-
days after such hearing shall be held: * * *."

* The LaRue case, stop.ra, also holds that the'section 5, Administrative
Procedure Act, 60 Stat. 239 (1946)'5 U.S.C. § 1004 (1964), does not
require a hearing unless there is agency action which' the statute pro-
vides must be precedediby. a heariig. Id. p. 432. Since there is'
nothing in the. Stock Driveway Act-which requires a hearing before a
driveway is established, or reduced. in extent, it would seem that no
hearing at all was required as a preliminary to Departmental action.

Another colsequence: of the Gonclusions -that holding a hearing is-
only a matter of discretion is that the Secretary has complete freedom
in deciding what use to make of the hearing and what weight to give.
the decisions of the hearing examiner and.the Director. Even where
a statute requires a formal evidentiary hearing to be held under the-
Administrative Procedure Act, supra, the agency (for our purposes,
the Secretary.) on review or appeal has all the powers it would have;
had in making the initial decision.' N.L.R.B. v. A.PY.W Podduets,.
316 F. 2d 899, 904 (2d .Cir. 1963).- Thus,.itis plain thatwhere no hear--
ing is required the Secretary need give only such consideration as he'
'desires to the conclusions reached before his review is undertaken.

This discussion, I-'believe, removes from the appeal the axguments.
directed. to the authority of the range manager to make'the_'initial
determination, to whether his decision was arbitrary or capricious, to-,
the scope of review by the hearing::examiner of the range' manager's.
decisioii'and by the Director of the hearing; examiner's,5 or "whetlier
the various -fidings of fact suggested.by the parties were or were not
properly adopted or rejected.-

I~n light of the discussion, supra, the Director in limiting his review- to a determina-
tion of whether the hearing examiner's decision was supported by substantial evidence bon.
the redord' as whole unnecessarily restricted the extent of his function which is the-
same as that of the Secretary.
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he; issue simpl vis wh.,her the. 'stock driveway i lgt and
width roposed by the manager shoIld be accepted, rejeted 'or
modified. In reaching his conclusion the.Secretary nih.consider the
testimony and' exhibits ffered at :thehe aring or a4ny' other matter he
deems p'etini.) towever, there has een, no necessity to, consider
other sources to dispoe of thIs appeal..

The heariiig examiner summarized the testimony of the dozen wit--
nesses who eifled in opposition' to the reduction of the driveway s
follows: .

The livestock operators testifying on behalfr of. the appellants. stated that the-
driveway in' its original form was necessary, or desirable, for driveway-purppses
and as a' winter use area to stabilize the livestock industry in the grazing district.
Many- of: these witnesses 'claimed that a driveway of, one-half Rmie width'would
be too narrow t permit passage of sheepbands traversing the driveway-by the-.
faster moving cattle and 'that this would cause undesirable. congestion. They-
also asserted that the original driveway was necessary as, a protection against
contingencies such as a change in the relative market price of calves and mature-
cattle or an increase in the trucking rates which would again make cattle drives.
economically feasible. The State Fish and Game Departmuent eployee testified
that, there were nluneroius: anteldpe in the area and that the harrowing of the
driveway could increase the: antelope kill by hunters during the hunting season..
Antelope being caught inside the narrower fences of the driveway would have-
greater difficulty escaping hunters.

There apparently was no question that the, statistics set out above -
detailing the: forage available on the driveway and its use for trailing-
and, "winter grazing" were accurate. The range manager, testified
that, on the basis of the actual feed used in trailing and the leed, for'-
trailing cattle to market the proposed driveway, would be adequate
(Tr. 32-33) ; that narrowingthe driveway would nsot affect its purpose:.
because the demand-fr trailing use has diminished (Tr. 34):,4.and that 
there would be grass for 5 or.6 herds of 1500 sheep ea'chusing the drive-
wvay. (.Tr. 50). Ie.described the use being made of the driveway (Tr.
183), that cattle and sheep use have not been in ,conflict (Tr. 185) that
the proposed driveway -from the ivide Well to Magdalei a, at the
eastern. end of the driveway, was., a mile, wide and could support 100
head of cattle year long, a capaqity sufficient to care for.<livestock held--I
up for shipping (Tr. 186); that the use of th' driveway was so light
that trampling was no problem ,(Tr.. 187),; that-the fence was so con-
structed that the possibility of lightning traveling down the fence was
very slim (Tr. 188); and that winter use had been as hard on the grass

6In LaRsse v. Udall, sups-a, the court quoted Safarik v. Udall, 304 F. 2d 944, 950 (D.C.
Cir. 1962),"'oert. denied sb. nom. Hansen . Udall, 371 U.S. 901 (1962), as follows:

"It is obvious that the Secretary of the Interior, in carrying out his functions-in the
administrationrand manageinent of the publiciands, uht~bs accordeda'wide'ards 'of
discretion and it is a' well-recognized rhle. that dministrttive action'takeh bythsm
will not be, disturbed by. a court unless itis clearlywrong' ' ' ' ,-
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as trailing (Tr. 188). On cross.examination he testified that the drive-
way could be even narrower and. stil1han le the same number of a

A livestock operator' testifying in favor of the rd rtion 'also said
that so f6w cattle were driven over the drivewayhat trampling would
not be a problem even on' the narrowed driveway (Tr. 258); and that
the trailing was done before' .and after the growiig, season so that
trampling was not a problem (Tr. 259).' Aother livest6ck operator
who has' been 'closely connected with the us made of the driveway
from 1930 on pointed out that, as late as 1935, 60,000 sheep and 14,000
cattle had 'used the driveway77 and that the present use was very small,
that the area left for trailing after the proposed redution would, be
"amply adeate for allthe stock moved over it atpresent" (Tr. 267);
that, he had observed the.use of the driveway for years and that the
proposed width would be wide enough (Tr. 273) ;and that'a driveway
300 or 400 yards' wide would be adequate for-'a band of: 1,000 sh-ep
(Tr. 280).

Another operator who was familiar with the use of the trailway
for 42 years and. had used it himself for years said the proposed
driveway would be ample' for future use for' trailing' (Tr. 283 284).1

'The uncontradicated evidence'of the great decline, in 'the use of the
driveway and of the small percentage of the forage now used for
trailing purposes leads only to the conclusion that some reduction, and
a substantial: one ,'in the area' reserved 'for trailing must be mad& 'In
evaluating -the extent of' the reductibn, -'I am agaifn particularly'
impressed with the fact that the range manager's 'prposal will; still
make available about four: times the average amount of forage eaten
by trailing; livestock during the past seven years. T' This excess, as the
hearing exanifier found, should provide ai margin'sufficient to take
care of any forage lost by trampling. In view of the greatly decreased
use of the driveway for trailing,: cannot find that any diffculties will
arise from sh66p' and''cattle using the narrower passages. 'Therefore,
after careful consideration of all the testimony and exhibits presented,
I have concluded that 'thearea proposed by the manager for trailing
use is adequate for the present and foreseeable demand and that the
proposal should be put ito effect as soon as practicable.'

Accordingly, the decision appealed from 'is affirmed 'as modified'
herein.'

HARRY R. ANDERSON,

Assstant Secretary..

"Two of appellants who, testified said that they trailed 8,000 sheep and about 1,000
cattle, respectively, in 1962 (Tr. 67, 104). The range manager gave the names of all
those who used the driveway but did not state the numbers of livestock each user drove
(Tr. 183). Since only 838 AUMs were used for training purposes In 1962, the other
trailing use must have been quite limited.
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-NAVAJO TRIBE OF INDIANS

V.

STATE OF UTAH

A-28670 Decided August25, 1985

Indian Tribes: Generally-Indian Lands: Generally-Rules of Practice:
Hearings-School Lands: Grants of Land-School Lands: Particular-
States

Where the Navajo Tribe of Indians has protested against issuance of a
patent to the State of Utah under the act of June 21, 1934, to. numbered
sections which the State claims as having vested in it pursuant to the grant
for school purposes under its Enabling Act and the Tribe has requested a
hearing alleging that the vesting of title in the State under the grant was
precluded by occupancy of the sections by 'Navajo Indians and that title is-
now in the Tribe pursuant to acts of Congress, a hearing will be ordered for
the purpose of receiving evidence as to the full extent and nature of the
occupancy alleged by/the Tribe in order to make an informed and definitive
determination of the question as to when, if ever, title did vest in the State.

- APPEAL ROM THE BUREAU OF LAND MANAGEMENT

The Navajo Tribe of Indians has appealed to the Secretary of the
Interior from a decision by the Acting Director, Bureau of Land Man-
agement, dated September 23, 1960, which affirmed a Salt Lake City
land office decision of February 3, 1959, dismissing the Tribe's protest
against an application by the State of Utah, pursuant to the act of
June 21, 1934, 48 Stat. 1185, 43 U.S.C. sec. 871a (1958), for patent as-
evidence of title to sections 16 of T. 40 S., R. 24 E., and T. 40 S., R. 26
B., S.L.B.M, Utah.

The State's patent application was filed on June 10, 1958. By a
decision of November 21, 1958, the land office held that title to the two
sections had vested in the State pursuant to the grant of school lands
in section 6 of the Utah Enabling Act of July 16, 1894, 28 Stat. 109,
the vesting date being February 1, 1900, when plats of survey cover-
ing the townships were approved. The State was required to publish -

a. notice of its application to allow persons having any claims to the
lands to file a protest or notice of such claims. Thereafter, on January
20, 1959, the Navajo Tribe filed a document, captioned "Complaint,"
in the land office together with certain affidavits made by Indians to;
support the contention made in the complaint that Indian occupancy
of the two sections for which the State had applied precluded title
from vesting in the State under its school lands grant. The Tribe re-
quested that it be allowed to prove its allegations and that a hearing

72 I.D. No. 9
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be held. The land office manager in-the'decision of February 3, 1959,
denied the Tribe's application to contest the State's title o the land
.: and'dismissed the "Complaint" as a protest for the stated reason that
the land office records showed that the right to the lands had vested in
the State upon survey.

'In its appeal to the IDirector, the Tribe reiterated its request for a
hearin alleging that the manager's action in dismissing the Tribe's
claim without a hearing amounted to a denial of due process. This
further request was denied by the Acting Director, who viewed the
complaint and supporting affidavits as alleging occupancy of the land
by Navajo Indians only until 1918. He held that, assuming the allega-
tions of the complaint to be true with respect to occupancy of the land

- and that the State acquired no vested right during such occupancy,
the State's title attached, in the absence of any obstructions, in 1918
when the Indians abandoned the sections in question.

The two Bureau decisions thus give two different possible dates
as to the vesting of the State's title., The act of June 21, 1934, supra,
requires that patents issued thereunder "shall show the date when
title vested in the State and the extent to which the lands are subject
to prior conditions, limitations, easements, or rights, if any. In all
inquiries as to the character of the land for which patent is sought
the fact shall be determined as of the date when the State's title at-
tached."

Therefore it is essential that, before any patent may issue to the
State, the date when title vested in the State be determined.

Since the two school sections in question were not surveyed when
'*Utah was admitted to the Union (January 4, 1896), title to the sec-
tions. vested in the State upon the acceptance of the surveys of the
sections on May 1, 1900 (not February 17, 1900), unless some factor
prevented the vesting on that date. 43 CFR 2222.3-2. The Tribe con-
tends basically that the vesting of title on May 1, 1900, was defeated
by the occupancy of the two sections 'on that date by individual Navajo
Indians. This occupancy, the Tribe asserts, barred the State's title,

: from ever attaching even though the occupancy might have ceased at
some time after May 1, 1900. The reasoning behind the assertion is that
section 6 of the Utah Enabling Act, spra, excluded from the school
grant to the future State "any sections or any parts thereof [which]
have been sold or otherwise disposed of by or under the authority of
any Act of Congress." The Tribe laims that the occupancy of the
two sections by the individual Navajos made them "otherwise disnosld
of" and therefore forever excluded from the grank
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The Tribe asserts as a subsidiary or alternative contention that by
section 3 of the Utah Enabling Act, 28 Stat. 108, theproposed State
agreed to * * * "forever disclaim all right and title * * * to all lands
' * *owned or. held by any Indian or Indian tribes" and that the two
sections in question, being occupied by individual Navajos, fell within
the disclaimer.

The State answers that to prevent the State's. grant from attaching
on May 1, 1900, the individual Indian occupancy on that date must
have met the requirements of individual Indian occupancy held by'
the Supreme Court in Cramer v. United States, 261 U.S. 219 (9th Cir.
1923), to defeat the vesting of a railroad land grant and by the De-
partment in.Schumacher v. State of Washington, 33 L.D. 454 (1905),
to defeat the vesting of a State school land grant. In Gramner, the
Indian occupants had lived on the lands with their parents from a date
prior to the railroad grant and had resided there continuously since;
they had fenced the lands, had irrigated and cultivated portions of
the lands, had constructed and maintained houses and outbuildings on
the land, and had resided upon and improved 'the land for the purpose
of making themselves a home. In Schumacher, the details of occu-'
pancy were not given but the occupancy appeared to be of the general
nature of that in Cramer. The State contends that the nomadic type
of occupancy by individual Indians claimed by the Tribe and described
in the affidavits submitted by the Tribe falls far short of the occupancy
involved in Cramer and Schumacher and therefore' did not prevent
Utah's grant from attaching on May 1, 1900, either under the exclun
sion in section 6 or the 'disclaimer in section 3 of the enabling act.

The State further asserts that even if the individual Navajo oc-
cupancy did prevent the State's title from vesting on that date The
grant to the State was simply held in abeyance, to 'attach as soon as
the occupancy ceased. The State contends that the occupancy did
cease around 1918, as the Acting Director held, or at some other time
subsequent to May 1, 1900, so that the State's title has vested in any
event.

The Tribe replies that in determining the standard of individual
occupancy which will prevent the vesting of a State's title the habits
and customs of the Indians involved must be considered, that the
Navajos were herdsmen and foragers for food from wild sources who
moved about from location to location rather than farmers or inhab-
itants of villages who remained, in one location. The Tribe asserts
nonetheless that the individual Navajos on whose occupancy it relies
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always returned to the two tracts in question, looking upon them as
f heir h6nes. The Tribe concludes that this occupancy satisfies the
principles of Cramer and Schumacher.
i The Tribe further contends, without conceding, that if occupancy
after May 1, 1900, is material, such occupancy has continued without
interruption from that date to the present time. Therefore, even if
the State's argument is assumed-that the individual occupancy on

May 1, 1900, did not forever foreclose the vesting of -the State's title
but merely held it in abeyance.until the occupancy ceased-the Tribe
contends that title has never vested because the occupancy has never
ceased

In any event, the Tribe asserts, the occupancy had not ceased when
on March 1, 1933, the area encompassing the lands in question was

* 0 :withdrawn by the act of that date, 47 Stat. 1418, "for the benefit of the
Navajo and such other Indians as the Secretary of, the Interior may
see fit to settle thereon" or on September 2, 1958, when the act of that
date, '72 Stat. 1686, ,1687, declared that all public lands within the
boundaries of certain areas which had been added to the Navajo reser-

: vation, including the area added by the 1933 act, were "to be held in
trust for the benefit of the Navajo Tribe of Indians."

The State rejoins that the 1933 act applied only to "vacant, un-
reserved, and undisposed of public lands" and that the declaration
made by the 1958 act was "subject to valid, existing rights." The
States argues that if the two sections were occupied by individual

- Indians- on March 1, 1933, they were not "vacant, unreserved, and
* undisposed of public lands." Likewise, the individual occupancy

rights were "valid, existing rights" which were saved from the opera-
tion of the 1958 act. In other words, the State contends, the Tribe
cannot have it both ways; it cannot avail itself of the individual occu-
panpy rights and at the same time interpose theimi as a barx to the vesting

* of the State's title.
This summary of the basic contentions of the Tribe and of the State

- discloses a series of factual and legal issues. However, whether all
the issues need resolution depends upon the answer to be given to each
issue as it arises in progression. The first issue presented is a legal one, -

whether individual Indian occupancy of a lesser degree than that in-
volved in the Cramer and Scltumacher cases, supra, will prevent the
vesting of the State's title on the date when it would otherwise vest, in
this case, May 1, 1900. The Tribe appears to concede that if the
Cramer-Schumacher type of occupancy is required, it has no case be-
cause, concededly, the individual occupancy alleged by the Tribe to
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have been in existence on May 1, 1900, does not meet that standard.
If, however, the Tribe is correct that the proper standard of occupancy
is to be determined in light of the habits and customs of the particular
Indians involved, then a factual issue is presented as to whether theX
standard so determined was met on May 1, 1900. This is a factual
issue.

A careful reading of the Cramer decision, Wpra, does not disclose
an attempt by the court to define the full extent of individual Indian

- occupancy which would defeat the vesting of a grant such as the grant
with which we are concerned. The setting of limits is to be implied
only from the following statements of the court:

It is urged that the occupancy of land by individual Indians does not come
within the exceptive provision of the grant.1

* * * Unquestionably it has been the policy of the Federal Government from
the beginning to respect the Indian right of occupancy, which could only be
interfered with or determined by the United States. * * * It is true that this
policy has had in view the original nomadic tribal occupancy, but it is likewise
true that in its essential spirit it applies to individual Indian occupancy as well;
and the reasons for maintaining it in the latter case would seem to be no less
cogent, since such occupancy being of a fixed character lends support to another
well understood policy, namely, that of inducing the Indian to forsake his wander-
ing habits and adopt those of civilized life.

* * * * 0 f * * *I
The action of these individual Indians in abandoning their nomadic habits

and attaching themselves to a definite locality, reclaiming, cultivating and im-
proving the soil and establishing fixed homes thereon was in harmony with the
well understood desire of the Government which we 'have mentioned. To hold
that by so doing they acquired no possessory rights to which the Goverment
would accord protection, would be contrary to the whole spirit of the tradi-
tional American policy toward these dependent wards of the nation. (Pp. 226, -

227, 228-29.)

It is possible to read in these statements, as the State contends, the,
intent of the court that only individual Indian occupancy of a fixed
settlement nature will have an exceptive effect. However, such intent
is not so clearly evident as to preclude the argument of the Tribe that
a lesser degree of occupancy may also have an exceptive effect..

We do not, however, believe that the issue should be resolved at this
time in the abstract. We believe that it is of primary importance-to
establish first the factual situation. The overriding consideration for
this is that most of the witnesses upon whom the Tribe must rely to

5 That is, the provision of the railroad grant act which, like the Utah Enabling Act,
excepted from the grant to the railroad lands "reserved * * * or otherwise disposed of..'
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establish the facts of occupany around Mat 1, 19D0, are of advanced
- years. - If we were to agree with the State that the occupancy alleged

by the Tribe, if proved, would not be sufficient to defeat the vesting
of the State's title on 'May 1, 1900, and litigation were instituted by
the Tribe to reverse that determination, in all probability it would be
tw6 or three years before a final decision could be reached. If the Tribe

'were successful, a hearing would then have to be held but by that time
* a loss of witnesses would be a definite probability. The preservation
of testimony therefore is of the utmost importance.

Moreover, the resolution of legal principles in areas which have not
been clearly staked out is better done with full knowledge of the facts
involved.

Accordingly, the case will be remanded for a hearing as to the facts
of occupancy on May 1, 1900, of the two sections in question by indi-
vidual members of the Navajo Tribe. Whatever evidence is available
should be presented to show the full extent and nature of the occu-
pancy, including such matters as the extent of improvements placed
on the land in the form .of hogans, corrals, fences, etc., the extent of

- 'actual residence and the extent of grazing or cultivation. To be mean-
ingful, residence and improvements on, and usage of, the land should
be related to residence, improvements, and usage by the same occupants
-on other-lands. For example, it would be significant that an Indian
used one of the sections for a summer camp only, having his principal

* residence and'conducting his grazing principally on other lands. Ex-
tent of residence on and 'usage of the school sections by' Indians of
other tribes or by non-Indians would also be material to show the
nature and extent of the occupancy by the Navajo.

Although the Tribe's case rests primarily on proving individual
occupancy on May 1, 1900, it may become essential, as noted earlier,
'to determine whether such occupancy continued thereafter up to the
present time. Evidence therefore should be submitted as to all occu-
pancy subsequent to May 1, 1900, showing who all the occupants were
and their elationship to the occupants on May 1, 1900.' In other

* words, so long as a hearing is to be held, all the facts pertaining to
occupancy which may be relevant should be developed.

The hearing will be conducted in accordance with the provisions
of 43 CFR, Subpart 1852, applicable to a private contest except that
the hearing examiner shall make only a recommended decision to the.
Directoi, Bureau of Land Management, as provided in 43 FR
1852.3-8 (c). 'The burden of proof will- be on the Tribe. Adminis-
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trative Procedure Act, sec. 7, 60 Stat. 241 (1946), 5 U.s.C. sec. 1006
(1958); State of Utah, Pleasant Valley Coal Company, Interener v.-
Braffet, 49 L.D. 212 (1922).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision of the Acting Director is set aside and the case is remanded
for the conduct of a hearing as provided in this decision.

FRANK J. Ba-my,
Solicitor.

UNITED STATES
V.

INDEPENDENT QUICK SILVER COMPANY

A-40338 Decided September 21, 1965

Administrative Procedure Act: Hearing Examiners-Mining Claims: Rear-
ings-Rules of Practice: Hearings-Surface Resources Act: Hearings

There is no basis for ruling that a hearing examiner in a proceeding to deter-
mine surface rights to mining claims under the act of July 23, 1955,: was
personally prejudiced against the mining claimant and that the claimant
was denied any rights, where a motion for a change of examiner filed under
section 7 of the Administrative Procedure Act was not timely fled and the
accompanying affidavit alleging bias simply asserted that the examiner had
never decided a case in favor of mining claimants in Oregon, since such an
assertion is insufficient to show bias by the examiner against the particular
claimant, and further where there is nothing in- the record showing any
evidence of bias or prejudice by the examiner.

Mining Claims: Discovery-Mining Claims: Surface Uses-Surface Re-
sources Act: Generally

In a proceeding under section 5(c) of the act of July 23, 1955, to determine
the rights of a mining claimant to the surface resources of his claims in
order to prevent the claim from being held subjected to the terms and limita-
tions of section 4 of that act, it must be found that there was a discovery of
valuable mineral deposits within the claims at the date of the act and that.
the claim is still valuable for the mineral deposits; after the Government
presents evidence to show prima facie that there has been no discovery, the
burden of proof shifts to the claimant to show by a preponderance of the
evidence that there has been a discovery, and that the claims are valuable
for the mineral deposits.

Mining Claims: Discovery-Mining Claims: Location
Not only must a mining claimant properly mark mining claims on the ground

to have a valid location, but the claimant also bears. the responsibility of
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maintaining markings for mining claims and' discovery points within them
so that when the Government raises a question affecting title to the claims,
its examiners may be able to inspect, and- examine the claims and discovery
points.

Mining Claims: Discovery-Mining Claims: Surface Uses-Surface Re-
sources Act: Generally

When in:a proceeding under section 5(c) of the act of July 23, 1955, the Gov-
ernment establishes a prima facie right to the surface resources of mining
claims located for cinnabar by evidence that Government examiners found
no cinnabar in any of the workings that could be examined and sampled so
far as the examiners could ascertain from advice by the mining claimant's
representatives and from their inspection of the claims hampered by in-
sufficient markings of the claims, evidence by the claimant was insufficient to
sustain its burden of proving with a preponderance of the evidence a dis-
covery on each claim where it simply showed that conditions might be favor-
able for the formation of cinnabar, and that some cinnabar ore was found
in the past, but which primarily shows that further exploration and develop-
ment of the claims to establish the locus of ore-carrying veins has been recom-
mended by claimant's mining engineer consultants, and there is no probative
evidence establishing the existence of ore bodies of sufficient value that
would justify an expectation that a profitable mine might be developed.

APPEAL FROM THE BUREAU OP LAND MANAGEMENT

The Independent Quick Silver Company has appealed to the See-
* retary of the Interior from a decision by the Chief, Office of Appeals

and Hearings, Bureau of Land Management, dated June 23, 1964,
which affirmed a decision by a hearing examiner, dated- February 6,
1963, insofar as it held that 21 lode mining claims held by the company
were subject to the surface restrictions and limitations provided by

'section 4 of the act of July 23, 1955, 69 Stat. 367, 30 U.S.C. § 612
(1964), but which reversed the hearing examiner's finding that one
claim, the Bonanza, was not subject to such provision of the act.'

The mining claims are situated in-sections 17, 19, 20 and 21, T. 14 S.,
IR. 20 E., W.M., Oregon, within the Ochoco National Forest in Crook
County. In accordance with section 5 of the act of July 23, 1955,
69 Stat. 369, 30 U.S.C. § 613 (1964), providing a means by which sur-

'face rights in mining claims can be determined as between the United
'States and mining claimants, the manager of the Portland land office,
at the request of the United States Forest Service, Departnent of
Agriculture, published a notice including the above-described lands.

* ,The\21 claims, other than the Bonanza, are listed in the proceedings as follows:
Happy Chance, Prospect, Crystal, Pioneer, Ruby, Grub Stake, Zero, Good Luck, New Era,
Lost Claim, Green Back, Columbia, Eastern Star, Cosmopolitan, Princess, Commodore,
Aetna, Ajax, Azter, Cornucopia, and Jewell lode mining claims.
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Within the required time, the appellant filed a verified statement
setting forth certain information regarding the claims.

A notice of the hearing to be held on Charges brought by the Forest
'Service through the Bureau of Land Management was issued by
hearing examiner Graydon E. Holt on February 14, 1962.. It stated.
that the Forest Service would offer evidence at the hearing to prove
that:

(a) Sufficient minerals have not been found within the limits of the claims to
constitute a discovery of a valuable mineral deposit.

(b) The boundaries of the claims are not distinctly marked on the ground.

After the hearing the hearing examiner sustained the first charge,
ruling that there was not a discovery on the claims, except as to -the
Bonanza claim. As to the second charge, he stated, "although the
claimant's evidence showed that there are two known corner posts for
the 22 claims; they are insufficient to distinctly identify the claims on
the ground." However, it is not clear what significance, if any, he
gave to the second charge because, in ruling that there was a discovery
within the Bonanza claim, he stated that since the vein crossing the
claim passed through the side lines of the claim instead of the -end
lines, thus making the side lines the end lines, it was necessary for the
claimant to remonument the claim corners so that the original end
lines would be brought in so as to run 300 feet on each side of the vein.2.
Thus, apparently, in spite of any defect in the markings on the
ground, he did not consider it sufficient to affect the validity of the
claim insofar as he determined it to be valid.

The Division of Appeals reversed the hearing examiner's decision
on the finding of a discovery within the Bonanza claim but stated
that it was unnecessary to consider the second charge since it found.
there was no discovery within, any of the claims.

Before considering issues.raised by those two charges other issues.
raised by appellant will be considered. Appellant contends that the
hearing violated due process of law because the hearing examiner had
prejudged the case against it and was biased. This contention was
first raised in a letter dated five days before the hearing was held in
which the claimant made a motion for a change of hearing examiner.
In support of the motion an affidavit sworn to by the president of the
claimant company stated that hearing examiner Holt "has never de-

2A claim can not extend more than 300 feet on each side of the-middle of the vein at
the surface. See United States v. Alaska Empire Gold Mining Co., 71 I.D. 273 (1964)

214-372 0 - 66 - 2
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cided a mining case in favor of mining claimants with respect to the
question of:sufficiency of mineral discovery-in any case involving
Oregon lands. That the members of my company are not agreed and
feel that they can not have a fair and impartial trial of their case be-
fore Graydon Holt, Hearing Examiner." The motion also stated that

* the caimant proposed to prove the examiner's prej udice by the exam-
iner's own testimony. At the hearing, claimant's attorney called hear-
ing examiner Holt to testify regarding the motion and affidavit, but the

*t - examiner refused. Appellant contends that the record shows that had
Holt testified he would have testified that he had prejudged the case,
and that his refusal to do so is a "tacit admission" of the truthfulness
of the charge. It asserts that a tribunal "who has made up his mind
in advance and prejudged a case is prejudiced within the meaning of
the'Administrative Procedure Act * * [sec. 7, 60 Stat. 241 (1946),
-:5 U.S.C. § 1006 (1964)]."

The appellant reads much between the lines of the colloquy between
:the examiner and the claimant's attorney at the hearing, William B.
Murray. This colloquy is set forth below.8

sThe testimony begins with the examiner's response to the claimant's request to call
him to testify:

"Hearing Examiner HOLT: Your request to call the Hearing Examiner is denied.
The motion was not timely filed. So, I am afraid I will have to deny the motion,
also.

Mr. MURRAY: Then, we make the offer of proof to prove that had Graydon Holt,
the Hearing Examiner, testified, that he would have admitted that he had pre-judged
the case and,-therefore was prejudiced.

Hearing Examiner HOLT: Very well. Is there anything further?
Mr. MURRAY: Is the offer of proof denied, too? The record should show that.
Hearing Examiner HOLT: Well, I am not going to comment on the offer of proof.

You have made your offer of proof.
Mr. MURRAY: Yes.
Hearing Examiner. HOLT: And it is a matter of record.
Mr.\MURAY: Yes." (Tr. 34.)

lHowever, what the appellant seems to read between these lines is
fiction. The fact that the examiner refused to testify does not com-

apel the conclusion which appellant draws that his testimony would
have shown he was biased and had prejudged the case. Although the
examiner could have made a statement denying the charge, if he had

* desired, his refusal to testify and his denial of the motion served the
same purpose. Indeed, it was not incumbent upon the examiner to
make any rulings or comments upon claimant's purported offer of
proof. The Supreme Court has indicated that it is unnecessary for'
an administrative official to make a denial of a charge of bias, even
in a case where the official had written a letter criticizing a court

* decision regarding a previous administrative action taken by him in
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the same case. United States V. lorgan, 313 U.S. 409 (1941) .4 The
Court emphasized at 421 that, although administrative officials may
have an underlying philosophy in approaching a specific case, they.
should be assumed to be men of conscience and intellectual discipline,
capable of judging a particular controversy fairly on the basis of its
own circumstances. It also emphasized at 422 that the administrative
official should never have been subjected to an inquiry into his disre-
garding a memorandum from a subordinate because the proceeding*-
had the quality of a judicial proceeding and that, as a judge camot
be subjected to a probing of his mental processes, "so the integrity of
the administrative process must be equally respected." -Likewise, in
the present case, we do not believe that the hearing examiner should
have been subjected to any probing of his underlying philosophy
regarding lmining cases or any reasons for any previous decisions he
may have made.

Nevertheless, appellant contends that there was prejudice and not
an impartial hearing as guaranteed by section 7(a) of the Adminis-
trative Procedure Act, supra. The relevant provision of this section
is as follows:

'* * A. The functions of 411 presiding officers and of officers participating in
decisions in conformity with section; 8 [5 U.S.C. § 1007 (1964)] shall be con-
ducted in an impartial manner. Any such officer may at any time withdraw if
he deems himself disqualified; and, upon the filing in good faith of a timely and
sufficient affidavit of personal bias or disqualification of any such'officer, the
agency shall determine the matter as a part of the record and decision in the case.

It is apparent that since examiner Holt did not withdraw from the
hearing in accordance with this provision, he did not deem himself
disqualified for any reason, including personal bias or prejudice.

The provision quoted requires an agency to determine issues raised
of personal bias or disqualification of a hearing examiner if there is a
"timely and sufficient" affidavit. The words "timely" and "sufficient"
are not defined in the act, but have been described as words in "com-
mon use in the law" which must take their meanings from the general
law and adjudicated cases. Long Beach Federal Sav. and Loan As&'n

In this case, the Secretary of Agriculture was acting as an administrative tribunal in
determining rates under an act requiring a full hearing of facts relevant to the rate deter-
minations. He made a written denial after being charged as biased following a letter he
wrote criticizing a court decision in the rate-fixing proceeding. There are obvious factual 
differences between the Morgan case and the present case; however, the discussion of the
court comparing an administrative official and a judge in a court of law is relevant to this
case perhaps even more so, since the hearing examiner here is clearly acting In a quasi-
judicial function.
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v. Federal Home Loon Bank Bd., 189 F. Supp. 589, 611- (S.D. Cal.
1960), reversed on grounds not challenging the discussion regarding;

:t hese words, Federal Home Loan Bank Bd. v. Long Beach Federal
Bav. and Loan Aes'n, 295 F. 2d 403 (9th Cir. 1961). The examiner
ruled that the affidavit and motion were not timely filed. The appel-
lant alleges that the motion was made as soon as it was known that
H Ilolt was to be the hearing examiner, and it could- not have done so
any sooner. The Forest Service denies this allegation, pointing out
that the contestee by a letter of March 8, 1962 (more than five months
before the hearing), had requested a postponement of the hearing as
first scheduled and that the-letter was addressed to Holt, that the
notice of rescheduling was dated August 21, 1962, by Holt, but the

- 0f- motion was not mailed by contestee until its letter dated September
026, 1962, five days before the hearings started.

What may be timely in one circumstance may not be in another, for
* "timely" has ben defined as being "at the first reasonable opportunity
after. discovery of the facts tending to show disqualification * * * in
time to avoid useless costs" and even "after commencement of trial or
other proceeding when facts upon which the affidavit is based were
not known prior thereto." Long Beach Federal Sav. and Loan Ase'n

"v. Federal Home Loan Bank Bd., upra, at 611. The facts stated by
* appellant as to its knowledge that Holt was to be the examiner are

controverted by the record. No other facts have been presented.
* Therefore under the above criteria, the delay was unreasonable and

thus it does not appear that its motion was made timely. Therefore,
-the examiner's denial of the motion was proper for that reason.

Also, it appears that a discussion of the sufficiency of the motion
- ' should be made to clarify this issue. "Sufficient" has been described

as. meaning "allegations of fact as distinguished from conclusions.
And the facts must be such that, taken to be true as stated, they would
be sufficient to convince an unbiased, unprejudiced, and disinterested
mind." Long Beach Federal Sax. and Loan Ass'n v. Federal Home
Loan Bank Bd., supra, at 612. The only alleged facts stated in the
affidavit are that the hearing examiner had never decided a mining
case in favor of mining claimants as to Oregon lands. The Forest

* Service denies the truthfulness of this allegation. In any event, the
* statement is by itself insufficient to show prejudice or bias against

appellant. Even were the allegation to be true, there would have to
'be some showing that the previous decisions made by the hearing

* examiner were erroneous and not supported by the facts or law or that
his rulings in those cases were arbitrary and unreasonable and not
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within the bounds in which reasonable men light, differ, and that
there was some more tangible relationship between the examiner's
past rulings and his role involving the claimant. The Supreme Court;
has specifically held that an examiner was not disqualified to preside
at a second hearing to receive evidence which he had refused to receive
at the first hearing and which was held by a court to have been im-
properly excluded, merely because of a feeling that he might not be
impartial because of his earlier participation. NRB v. Donnelly

arment Co., 330 U.S. 219 (1947). See also to the same effect, Pan-
burn v. C.A.B., 311 F. 2d 349 (st Cir. 1962). Those cases are cer-
tainly much stronger cases to support an argument of bias than the
present case.

Even though it is not necessary to make any further determination.
in this matter since we conclude that the affidavit was neither timely
nor sufficient, it is apparent from reviewing the entire record in this;
case that there is nothing which would warrant any finding that the
hearing examiner was prejudiced or biased against the claimant in,
his conduct of the hearing.

Appellant contends as a corollary to this contention regarding bias
and prejudice that the decision below erred in holding that the hear-
ing was not a denial of "due process".and "equal protection" and did
not represent a "taking without just compensation." In addition to
saying that it was forced to stand trial before a hearing examiner who
had prejudged the case, it also states that trial before one who sits in
judgment and who also brings the charges is a travesty of our system
of laws, and that the combination of judge and prosecutor in the one
bringing the charges is contrary to all precepts of Anglo-American
jurisprudence. Appellant's contention is premised on the allegation
that the examiner brought the charges against the claims. This is
completely specious. It was not the examiner who brought the.
charges against the mining claims. It was the Forest Service. This
is clear from the notice of the hearing which stated that the charges
were asserted by the Forest Service. The fact that the hearing ex-
aminer issued this notice did not place him in the role of being the
prosecutor or party making the charges. 

Appellant further contends that due process has been violated be-:
cause the first charge in the complaint, that "sufficient minerals have
not been-found within the limits of the claims to constitute a discovery
of a valuable mineral deposit," was inadequate to support the decision.
It contends that this charge presents an issue as to whether or not there.
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was, a discovery within -the outer boundaries of the 22 claims but not'
as to whether there has been- a discovery on each of the claims. Other- 
,wise, it argues, the charge should have read that there were not suf-
ficient minerals within the limits of "eack claim, or the limits of any
a cain." The Forest Service contends that the appellant is merely in.
' dulging in a play on words by this argument and that it niew
what the charges were as evidenced by the case it put on.

A notice in such an administrative proceeding as was conducted
here is adequate if it reasonably apprises the party of the issues in
controversy and there is no showing that a party was misled. United
States v. Pearl-Clarke et al., 70 I.D. 455, 456 (1963), and cases cited
therein. As that decision points out, if a party has any uncertainty as
to the scope of the issues raised by the notice, it can move for a pre-

* hearing conference to resolve any questions (see 43 CFR 1852.3-I,
formerly 43 CFR 221.69).' The provisions of the mining laws per-
taining to lode claims expressly state that no location of a mining
claim shall be made until the "discovery of the vein or lode within the
limits of the claim located." Rev. Stat. § 2320 (1875), 30 U.S.C. § 23
(1964). Anyone familiar with the mining laws realizes that as to
both lode and placer mining claims there must be 'a discovery of a
valuable mineral deposit within the limits of each claim and that a
discovery on one claim does not inure to the benefit of an adjoining
claim. United States v. Henrikson, 70 I.D. 212, 215 (1963), affd. Hen-
rkson v. Udall, 229 F. Supp. 510 (I). Cal. 1964), appeal pending. Ap-

* pellant's attorney is an experienced attorney in mining cases and it is
extremely doubtful that one of his acumen misunderstood the charge.

He asserts that the Forest Service did not present evidence showing
a lack of discovery on each claim. Yet, he also seems to argue that

Va discovery on any one of the claims prevents the rest of the claims from
being subjected to the limitations of section 4 of the act of July 23,
1955, supra. He contends that it is unnecessary to discriminate as to
particular evidence received as exhibits in the hearing in relating
them to a particular claim. Thus, he considers the mere submission

'of records of appellant company containing assay reports, drill hole
logs, certain maps purporting to show the location of ore bodies and
other such information to be sufficient without their specific applica-
bility to a given claim being shown. Nevertheless, despite these con-
tentions, after reviewing the record made at the hearing it is apparent
that appellant's attorney attempted to produce as much evidence as
possible to show a discovery on as many of the claims as possible and
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that the failure to relate some of the reports to a particular claim was
because of the inability-of the witnesses to lay' a proper foundation to
show their relevance to a given claim. We must conclude that the
record fails to show that the appellant was misled by the first charge.

With respect to the second charge, appellant contends that the deci-
-sions are not in accordance with the hearing examiner's findings. It
states that the examiner adopted its requested findings 1 and 2 listing
the names of the claims with their recordation information, and a
statement that its Exhibit "G", a map of the claims, properly showed
the boundaries of the claims. The Forest Service disputes these asser-
tions and contends that there is no evidence in the case that the claims,
were ever properly marked on the ground. It adds that, even if they
had been, it was the duty of the mining claimant to preserve the mark-
ings; otherwise, no decision could ever be made as to the exact place'
where the government has surface management rights and where it
does not. Appellant contends that the boundaries of each claim hact
been marked and that once this has been done and the claims perfected
by discovery they cannot be lost for failure of the claimant to keep
the claims marked distinctly on the ground because it is impossible
to maintain markers as they can be destroyed by claim jumpers.

The requirement for marking claims is contained in Rev. Stat.
§ 2324 (1875) , 30 U.S.C. 28 (1964), which provides that the "loca-
tion [of a claim] must be distinctly marked on the ground so that its
boundaries can be readily traced." This statute also requires that the
records of mining claims shall include a "description of the claim or
claims located by reference to some natural object or permanent monu-
ment as will identify the claim." Most of the discussion of these
requirements has come in cases involving controversies between two
conflicting mining claimants rather than in cases involving the United
States. In cases of the former type, it has been held that claims
which have not been marked on the ground are invalid regardless of
the fact that descriptions in recorded locations notices may have been
adequate. Vevelstad v. Flynn, 230 F. 2d 695 (9th Cir. 1956), cert.
denied, 352 U.S. 827. This rule would appear to be even more apt
where the controversy is between the United States and a claimant
rather than between conflicting claimants. However, where there
are conflicting claimants, it has also been held that if it is proved that
the claims were once marked upon the ground the fact that after a
lapse of time the markings may have become obliterated or destroyed
through no fault of the locator does not divest him of his right of
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possession. to the claim so that others my gain rights by locating the
sam ara.Se the instruction aproved in Walton v. Wild, Gooe

Mining c& Trading CO., 123 Fed.:2_09, 217,. 218 (9th Cir. 1903), -cert..
denied, 194 U.S., 631 (1904),; Also see Lamred v. Dawson, 9.0 F. Supp.,
14, (D., Alaska 1950). In these cases there is the underlwing factor
that one 'Person mybe permitted to benefit from someone else's labors,
and' that this should not be sanctioned where the first claimant is not:
at fault.

Where the conflict is between tUntdSae andachmntte
underlying, factors are different because the question of possessory
rights of the claimant is dependent completely upon his compliance
with statutory requirements and this necessitates a determination by

-this Department as to whether they, have been met. In the: record of
this case there is insufficient evidence to show whether or not the
claims here were ever properly marked. There is evidence to show,
that at the time the Forest Service examiners visited the claims there
were inadequate markings to identify the claims properly. Even if
-we assume that the claims were once properly marked, there remains
the, problem of how the Government may ascertain whether the
requirements of the statute have been satisfied as to each claim if the
boundaries of the claims cannot be readily established. in a dispute
between, the Government and mineral locators as to the positioning-
of a claim or claims, it has been held that the locators must bear the*
burden of showin that the claims are in fact positioned as they assert
rather thain as asserted by the Government. United States v. Willard
Christensen et al., A-27549 (May 14, 1958). Also, as the decision

belw* oinedout, the locator of a claim have a duty to keep discov-
ery points open on claims so that they might be inspected by Govern-
ment examiners when there must be a determination as to'compliance
with the statutes. United States v. Spar.Bfining Co'mpany et al., A-
28786 (uly 30, 1962)., In considering whether a mining claimnwas

poerly invalidated in a contest proceeding one court has stated that
the claimant must make a discover "whose existence is in such con-
dition that the government may confirm it by examination." Henrik-
son v. Udall, supra at 511. These cases thu-s demonstrate that it is the
burden of the mining claimant to maintain its claims adequately.
enough so that when an issue of title 'is raised by the Government, as
has been done with respect to urface rights in this proceeding, the
claims and the discover points may beeaie n vlated by the'

overnment examiners.
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Both parties have discussed -the examination of the claims in this
case by the two Forest Service mineral examiners Appellant disputes'
t estimony'by these examiners as to the length :of timecertain of appel -t
lant's representatives or agents were with the examiners (see -Tr. 41,
42) and 'also attempts to discredit the' motives and veracity of an em--
ployee-of a mill onthe property, despite the fact that one of claimant's
witnesses at the hearing admitted-that the; employee was familiar with
the property and that he himself, had asked him to: accompany the
examinersovertheproperty.(Tr.'16273). W emustconcludethat'the
evidence shows that the examiners were diligent in their efforts to
cooperate with the officials of appellant company and that any failure'
by' them to receive records and other information which may have'
helped them in their examination of the claims is attributable to the
lack of diligence on the part of appellant's officials. The claimant was
aware that the examination was going to be made, had officials there
during part of the examination, and requested an acquaintance to ac-
company them on part of their examination. Claimant is not in a pos i-
tion to challenge the examination by the Forest Service personnel on
the ground that they should have done more than they did, although
this is what it contends in its appeal.

The claims were. located for and are. alleged to be valuable for mer-
cury (or quicksilver) found:in cinnabar ore. The Forest. Service,
examiners testified that they spent three days examining the claims
(Tr. 6), that they examined all the places shown to them by the claim-
ant's representatives and took samples of all the cuts that were open
(Tr. 9, 14). They also testified that the workings shown to them were
the only ones they found on the claims with the exception of one tunnel
on the Columbia claim which had completely caved in (Tr. 20)-. 'They
testified that they knew of no other places on the property that justified
sampling and considered it improbable that additional work would
find something (Tr. 43), and that they did not trace any relationship
between -veins on adjoining properties because they had examined the
contestee's claim and could see no veins exposed on their property nor,
any structural 'conditions that might be favorable for cinnabar ore
(Tr. 52).

In addition to trying to discredit the help of the mill employee and
of disrupting the time representatives of the company spent with the
examiners, appellant urges that the sampling done by the examiners
was not valid because they took samples from country rock rather than
from places where the ore was. However, the'testimony of the exam-
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iners indicates that the samples were taken in the places where the work.
had been done and which the contestee's representatives had shown
them. Appellant also asserts that some of the samples were taken
from places not within any of :the claims. This would appear to be
so from the map, Exhibit 1, presented by the contestant. If this is
so, it-is apparent that any sampling off the claims was taken because
these places were pointed out to the examiners, and it is directly at-
tributable to the claimant's failure to maintain the markings for the

* tD 0 claims and other discovery points.
Although the hearing examiner accepted the designation of the po-

sitioning of the claims reflected in appellant's Exhibit G which differed
from that shown on Exhibit 1, the Office of Appeals and Hearings
correctly noted that the hearing examiner should have determined the

' location of the Bonanza claim rather than assumed the correctness of
its positioning since it found the claim to be valid by discovery. We
believe that the conclusion of that office was correct that the hearing
examiner erred in finding a discovery even assuming the positioning
of the claim is as claimant asserts. We may note that in comparing
Exhibits 1 and G there are differences as to the, location of roads, cabins
and other improvements. However, there are enough similarities
0so-that if we assume that Exhibit G showed the correct positioning of
the clams it is apparent in relating the improvements and places where
samples were taken as shown on Exhibit 1 that all of the sampling
taken by the Forest Servce examiners would. be within the claims.
This does not'help appellant's ase because the samples and the investi-
gation by those examiners failed to reveal any cinnabar ore of value.

Thus, even in giving the appellant the benefit of the doubt and mak-
ing the'same assumption that the hearing examiner did as to the loca-
tion of the claims, we find that the Government presented sufficient
evidence to establish a rina facie case thatthere was not a discovery
of a valuable mineral deposit on any of the claims. Appellant dis-

* putes this conclusion, which was also reached in the decision being
appealed. It asserts that the evidence it presented at the hearing is
sufficient to show 'adiscovery. On this question of sufficiency 'of evi-

- dence, appellant has raised some issues concerning burden of proof and
admissibility of certain evidence. Appellant seems to admit that after

* the Government establishes a prima facie case by satisfactory evidence
the mining claimant has the duty of going forward with the evidence,
but contends, nevertheless, that the Government in a mining contest
case has- the burden of proof which never shifts. A more accurate
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statement of the rule regarding burden of proof in mining cases is to
be found in United States v.' Clyde B. AItan and Oharles;k. Russell,
6'8 I.D. 235,238 (1961):

* * * with respect to the proof required to establish the' validity of a mining,
claim. The law is, as recently affirmed by the United States Court of Appeals
for the District of Columbia in Foster v. Seaton, 271 F. 2d 836 (1959), that when
the Government Icontests a mining claim it bears only the burden of going forward
with sufficient evidence to establish a prima facie ease, and that the burden then.
shifts to the claimant to show by a preponderance of the evidence that his claim
is valid.

The decision then pointed out that, although a contest is subject to dis-
missal where the Government fails to make out a pinma facie case,
"nevertheless a mining claimant must have made' a discovery within
the limits of his claim in order to gain any right in the land as against
the United States and where such a claimant applies for a mineral
patent he must submit proof of discovery to be entitled to a patent."
Id. Since in a proceeding under the '1t5 act the claimant is also as-
serting a right to the-land-thatis, to managp and control the surface
resources-and since the test as to whether or not it or the United States
has the right is the same test as that to determine whether patent should
issue for a claim, i.e., 'whether or not there has been a discovery of a
valuable mineral deposit within the claim (United States v. Clarence
E. Payne, 68 I.D. 250 (1961) ), it follows that the same rules as to'the,
burden of proof apply in such a proceeding under the 1955 act as apply
in other cases where the Government contests a claim. There is noth-
ing in the 1955 act to suggest anything to the contrary.'

Some of the above reasons regarding the assertion of the claimant's
right against the United States in a proceeding under the 1955 act are
also relevant in considering the issue appellant has raised as to the
admissibility of' assay reports on samples taken by the Government
after 1955. Appellant contends that such samples are not relevant to
the issue of whether there was a discovery on the claim in 1955 and
should not have been allowed. It refers to the language of the hearing
examiner as stating that the "issue is whether or not there was a dis-
covery after 195W' as being erroneous. The statement then went on
to say that "the 'Government may offer evidence of- sampling taken
after that date in order to prove the status of that claim as of that
time."

It is not exactly clear what the hearing examiner meant, other than
that he did permit the submission of the Government's assay reports.
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iWe see no error in his admission of those assay reports although his 
statement -of the issue as reflected by the transcript is not. completely
accurate. The admission of the assay reports (as well as some other.

* evidence) may serve two functions. One is to-prove whether or not
-samples taken from cuts exposed prior to the 1955 act contained a-
valuable mineral deposit, thus evidencing a discovery prior to the 1955
'act; the other is to prove whether or not there still are minerals in the
claim and the claim retains its validity because a valuable mineral de-
posit-remains within the claim. It is this last function of the evidence
which appears to have been misunderstood in this proceeding. How-
ever, ina -proceeding -under the 1955 act there are basically two ques-
tions which must be resolved. The first is whether or not there was a
discovery of a valuable mineral deposit prior to or as of July 23, 1955,
the date of the act. The second is whether the mining claim is still

- E ' valid when the verified statement is filed asserting a right superior to
'the United States. Appellant overlooks this second test in making its
arguments. However, this question or test must be considered if there
i i s any doubt about the continuing validity of. a claim for any reason,
such as having been worked out, or the mineral deposit becoming in-
valuable because of a change in economic conditions. See United
States v. rving Rand and John M. Balliet, A-30036 (October 19,
1.964). Thus, under the 1955 act in order for the mining claimant to

- have control over the surface other than simply for mining purposes,
it is necessary that the claimant had made a discovery prior to the act

A - and that the claim has retained its validity when challenged.
Having concluded that the Government established a prima facie

case against the mining claims by showing absence of a discovery as of
July 23, 1955, the final question is whether or not the claimant met its
burden of proof of showing that there was in fact a discovery under
the tests described above in order to retain its surface rights to the

* claims. Appellant contends that the decision appealed from did not
consider all of the testirony and evidence presented by it at the hear-
ing. Simply -because the decision did not mention each exhibit and

- each witness's testimony does not mean that such evidence was not
considered. We have reviewed all of the evidence submitted at the

t hearing-only some of which will be mentioned. Officials of claimant'
' company testified and discussed certain business records which the

company had -regarding the claims. These included photographs de-
- . ieting improvements and workings on the claims (Exhibits X 1-23),
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title information about the claims (Exhibit S), letters and assay re-
ports dated 1931 and 1932, some giving names of claims, others not
(Exhibit i), which could not be related by the witness to any method-
of sampling or to location of the sampling (Tr. 126), and reports by a
mining engineer, Westman, made in 1951 (Exhibit V) and 1952 '(Ex-
hibit W), including drill hole reports of the Bonanza claim (Exhibit
U), and a report by an engineer, Byram, made in 1932 (Exhibit L).,
None of the officials of the company who testified appeared to have,
technical knowledge which would qualify them as experts, nor did their
testimony reflect more than' that the company had spent a substantial
amount of money in working the claims ($80,000). Their testimony
did not identify any particular discoveries of valuable' mineral de-
posits within the claims.

The claimant did have an expert witness, George, C. Hogg, a mining
engineer who had examined the claims and made-- reports for the
company a number of times. Those reports were submitted as evi-
dence at the hearing. The first report was made in 1930 (Exhibit P)
and described the development work which had been done so far-on
the claims and recommended the expenditure of $25,000 on further de-'
velopment work. The next report was made in 1940 (two copies sub-
initted as Exhibits I and J) in which he discussed the developme nt

'work on mines in the vicinity and discussed the work done within the
company's claims. It is this report apparently upon which the hear-
ing examiner based his finding that there was a discovery on the Bo-
nanza claims. The report describes cuts and workings which failed.
to reveal any cinnabar ore, but it also stated that cuts designated F,
C, and A Ol the Bonanza claim and G on the New Era Claim (see pages
16, 19 and 21 Exhibit J) revealed commercial cinnabar ore. Diagrams
attached to Exhibit I, one copy of the 1940 report, purport to show
the extent of the cuts and the probable ore areas. Larger copies of
three of the diagrams were also included as Exhibits K, M and N.,
In the report Hogg estimated that there was a probable commercial
ore zone of 18,600 tons having a value of 5.2 pounds per ton based on-
the average value of samples taken. The report also recommended
further specific development work. It concluded that, although only
ore of a low commercial grade has been encountered on the claims,'the
history of other mines in the area where there were similar type of
vein structures indicated that higher grades of ore have been encoun-
tared and that it was expected that "positive ore of sufficient tonnage
will be developed to keep the property in continuous operation."
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(Pages 25-26, Exhibit J.) Exhibit Q, reports on drill holes -pur-
portedly those to which Hogg's 1940 report relates, was received in
evidence.: Although Hogg at the hearing identified those reports he

could not explain the diagrams purporting to show the area of ore
structure, and, understandably, he could not remember much detail
about some of 'the material presented. It was apparent that he did
little of the panning and that'notes he took on drill hole sheets in-

* Exhibit Q reflected information he received from someone else. Most
of the sheets reflected no showing of colors of cinnabar; some gave
some numbers of colors but Hogg could not explain their significance.

Another report by Hogg, a letter dated June 2, 1955, was sub-
mitted'by the claimant as Exhibit 0. It indicated that all his recom-
mendations in a report of May 15, 1942, had been completed. There
was nsubmission of any evidence of a-report of May 15,1942. It is

* probable that the reference to 1942 was in error and should have been
1940. See Tr. 106. The letter mentions that one tunnel was driven
about 90 feet on the vein system of the Mother Lode property and sug-

* gested that a tunnel be driven on the Independent property to explore
possibilities. It was. stated that such tunnel would encounter a vein
about 50 feet under the vein exposed and then a crosscut should be
driven east to cut the Onka vein and mineralization in one of the tun-
nels. It stated that on the Onka vein a hole was drilled in the fracture
zone which assayed 8.6 lbs, that the drill hole was logged and mer-
chantable ore was encountered, and that some other holes showed
merchantable ore. Hogg concluded in the letter that this exploratory
-work indicates that the, Independent property is on the Johnson Creek

- fracture which isfavorabe to cinnabar accumulation and that two sys-
tems of veins pass through the company's property which should
enhance their value.

Upon examination at the hearing Hogg stated that he thought this
N report proved that there were two systems of veins from the Mother

Lode property adjoining the claims that went into the company's
property (Tr. 112). Upon being asked whether a reasonably prudent'
person would be justified in spending time and effort and money in

00further developing the claims,.he answered "to find out whether they
l 0; actually are good, yes." Upon further inquiry as to his opinion in this

r egard he stated that "I think here they've [officials and shareholders
in the company] spent a lot of money, and they certainly should spend
a little bit more to see if they can't prove what I think exists." Tr.
113, also, see Tr. 118.
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In evaluating Hogg's testinony and his reports it is apparent that
he considered the conditions favorable for finding cinnabar ore,and
also that he thought that there was one body of low grade ore within:
an area which had been pinpointed through drilling, and sampling of
the drill cores. However, this delineating of an ore body was based
more on his assumptions than upon actual proofs as to its existence.
None of his testimony or reports show more than that further ex-
ploratory work should be done in order to maintain an operation on
the claims. There is no evidence that the ore body he described was
ever actually proved by further work or by any development.

The 1932 report by Byram, Exhibit L, discussed the geological con-
ditions of the claims and geological conditions for the finding of
cinnabar ore. - It stated that the company's property is crossed by at
least two ore carrying channels and suggested that prospecting be
continued along those lines with an expenditure of $5,000. Aside
from Hogg's 1955 letter, the most recent information submitted by
the claimant are the reports by- Westman in 1951 and 1952, Exhibits.
V and W. The 1951 report discussed a geophysical report prepared
by United States Geological Survey personnel in 1949 of part of the 
Johnson Creek Area, Ochoco Quicksilver- District. This Geological
Survey report was submitted as Exhibit B. Westman stated in his
report that he was surprised that the Geological Survey report and
other reports and investigations that had been made of the property
gave little or no significance to extensive springs which he thought
reflected a -zone of weakness where cinnabar should be found. He
described certain work stating that because of difficulties with a bull-
dozer which would mire down in soft earth little excavating was done.
He described a study of mineralization in one area where he was im-
pressed by the mineralized showing. The evidence does not identify;
just where this mineralized area is located. He suggested that fur-
ther exploration be confined to this mineralized zone. IHe stated that

*"following shear zones that will contain the ore will thoroughly pros-
.pect the region. Attempting to cut across country to intersect shear
zones has been expensive without compensating results." (Exhibit-V,
p. 4. ) -- -

Westman's 1952 report states that in meetings with members of the
company it had been stressed that: 
every exploratory move upon the Independent Quicksilver Property would have,
to be made primarily with development of the geologic structure picture. In an
area so adversly [sic] covered with overburden this can be the only approach to
commercial ore indirect as it may seem at times. (Exhibit W, p. 1.)
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He described certain work which had been done.; Some cuts and drill-
holes revealed some cinnabar but others did not. He stated. that cer-
tain cross veins were foundcarrying varying cinnabar values whereas
the enclosing shear zone is relatively barren. He mentions the devel-
opment work apparently done by Hogg with Hogg's conclusion that
there were 18,600 tons, average 5.2 pounds, stating that at current
prices this would be equivalent to 1270 flasks of mercury valued at

-around $254,000i' He suggests certain geological possibilities which
imight reflect a finding of cinnabar ore, and then recommended further

- development steps for the property. He concluded that this develop-
:X ent program can produce "considerable ore providing that the rec-
ords are kept accurate and up-to-date." (Exhibit W, p. 9.)

'Since, with the exception of Hogg, the writers of the reports sub-
mitted by claimant could not be cross-examined at the hearing, some
of the significance of their statements and conclusions could not be
probed satisfactorily. It is apparent after considering all of the
evidence submitted, however, that there is agreement that the claims
are located in an area in which geological conditions would favor the
deposition or formulation of cinnabar ore. It is also apparent that
the geological -conditions on the claims are such that the depositions
of ore are difficult to establish because of extensive overburden, difficult

'working conditions in some places due to soft earth, and other
difficulties inherent in locating the precise veins where the ore will oc-
cur.; The reports submitted by claimant reveal several different
theories or ideas by, the writers of 'the reports as to where the ore will
be located and the best method of finding it. Although some ore
was encountered, the writers of the reports apparently did not consider
their findings adequate to support extended mining operations but
in each report recommended further exploration. As discussed be-

,fore, one ore body was defined by Hogg, but there was no evidence
other'than mention of that by Westman, apparently based on his
reading of Hogg's report, otherwise verifying that* it constituted a
mineral deposit which might have value. The evidence does not
show that there was any development work done on the ore body.
This seems rather strange 23 years after its supposed delineation.

,The Forest Service mining examiners could not find an ore body ex-
posed which had any cinnabar ore of value.

To conclude, the evidence submitted by the claimant was- more
quantitative than qualitative. There was a lack of specificity which
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would relate the -information to- a particular claim or claims. Much
of the evidence was general in nature and much of it, especially specific
information, was hearsay where there was no opportunity for cross-
examination and proper delineation of the purported facts shown. In-
some instances there was no foundation for'some of the information.
At the m6st, even as to the purported ore body on the Bonanza claim,.
it is apparent that further developmental and exploratory work was

recommended. Appellant did not present evidence which would show
that'any ore bodies supposedly found prior to 1955 constituted valu-
able mineral deposits as of July 23, 1955, by establishing that a prudent
man could expect that the value of the ore would exceed costs in de-
veloping the mine and hence could expect that a profitable mine migl-t
be developed. This is the test for establishing a discovery. in this
case. Cf. United States v. Adams, 318 F. 2d 861 (9th Cir. 1963)'. On
the basis of the present state of the record, we must hold tha the
claimant failed to meet the burden of proof which it had to establish
that there was a discovery of, a valuable mineral deposit on any
particular claim, properly delineating where the discovery is, under:
the tests discussed previously.

We may note that a determination under the 1955 act that the Gov-
ernment has surface rights for the claims will not preclude the claim-
ant from carrying on further exploratory work to establish a mine if it,
desires.

Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348)',
the decision appealed from is affirmed.

ERNEST F. HOM,
Assistant SoZicilor.

APPEALS OF R & R CONSTRUTION COMPANY

IBA-413
IBCA-458-9-64 Decided Septermber 27, 1965

Contracts: Formation and; Validity: Authority To Make-Contracts: Con-
struction and Operation: Contracting Officer-Contracts: Disputes and
Remedies: Equitable Adjustments

Where a prospective bidder relies upon erroneous -assurances given by a sub-
ordinate of the contracting officer not authorized to give them, and as a con--
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sequence erroneously fails-to include in its bid the cost of performing certain
work required by the Invitation for Bids,, it is not entitled, after award, to
an equitable adjustment of its bid-price for performing the work so required,
even though not contemplated by its bid.

- Contracts: Construction and Operation: Subcontractors and Suppliers- Con-
tracts :-Performance or Default: Excusable Delays Contracts: Disputes
and Remedies: Burden of Proof

In order to be entitled to an extension of time for excusable delay under Clause
5 of Standard Form 23A (April 1961), the contractor must: establish by a
preponderance of evidence that the failure of its subcontractor to complete

- the contract within the time required was due -to causes that were unfore-
: seeable by, beyond the control of, and without the. fault or negligence of the
contractor and its subcontractor.

BOARD OF CONTRACT APPEALS

The paramount question raised by these consolidated appeals is
whether a -prospective bidder may receive an equitable adjustment of -

price, based upon, oral statements of a Governument representative
made prior to bidding and purporting to reduce the scope of the work,
but plainly contrary to the unambiguous terms of the Invitation for
Bids. A separate but closely related question to be considered is the
propriety of the contracting officer's assessment of liquidated damages
for delayed contract performance. A hearing upon the appeal in
IBCA-413 was held in St. Louis, Missouri, on May 18, 1964.

IBCA-413

Contract No. 14-16-0003-6111, as awarded.under date of June 28,
1963, called for the "Construction of two concrete water pumping
structures, earthwork, riprap, pipe and appurtenances at the Batch-
town and Calhoun Unite of the Mark Twain National Wildlife Refuge,
-Calhoun and Jersey Counties, Illinois." The estimated cost of all
work to be performed amounted to $46,714.

The $46,714 figure was comprised of a lump-sum bid of $21,479 on
the Batchtown Structure (Item 1) and a lump sum bid of $18,715 on
the Calhoun Structures (Item 3). The remaining' $6,520 represents
the unit prices bid for the estimated amount of riprap work required
in connection with the Batchtown and 'Calhoun structures.

The dispute with which these appeals are. concerned involves only
Item 3. The Government contends that under the clear terms of the
specifications Item 3 covers not only the pumping structure itself but
also includes the placement of an embankment consisting of certain
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'dike construction with road surfacing as specified. The contractor has',
- not denied that the contract specifications require the performance of -

such work. The contractor asserts, however, that-such work should
-not have been required of it, and'that since it was required, provision
should be made for additional compensation. Such ontentions are-
based upon the fact that at a work site inspection prior to bidding a
Government representative had advised the ontractor that the work.0
in question would not be the contractor's responsibility.

The contractor has estimated that the amount omitted from its bid
in reliance upon such advice is approximately $708.

The contract, which was on Standard Form 23, January 1961 Edi-
tion, provides for the work to be started "within ten (10) calendar
days after receipt of notice to proceed" and to be completed "within ';
150 calendar days after receipt of notice to proceed." On this basis
the contract was scheduled for completion by December 24, 1963.
Change Order No. 1 extended the contract performance time by two
days resulting in a contract completion date of December 26, 1963.X

In' its letter to the contracting officer of November 25, 1963, the con-
tractor sets forth its position respecting the dispute in the following
terms:

During our pre-bid inspection at the job sites, your Mr. Willis D. Vasse in-
structed our Mr. Alan Rhea and Mr. Don Wallace that earth work and road.
surfacing required for the levee on the Calhoun site (Grafton) 'was to be ex--
cluded from our portion of this Contract. Our Proposal was based upon the
verbal instructions given to us at this time.

In the Findings of Fact of December 9, 1963, the contracting officer
reviewed in detail the requirements of the contract specifications. 'He
concluded that the terms of the controlling specifications and drawing
w ere so clear as to unquestionably put the contractor on notice of the.
scope of the work involved. The requirements of these specifications
and drawing are considered by the Board to be clear and to amply
support the conclusion reached that the embankment and road sur-
facing in question were clearly a requirement. of the written contract.

In its appeal the contractor avers: "The Contracting Officer is
attempting to ignore an admitted error by a member of his organiza-
tion acting as his agent." As to this the contractor makes two points.
First, it stresses the fact that prior to bidding it was told to contact -'

Mr. Vasse for the purpose of ascertaining the location of the"work
and answering any questions that it might have. Second, it refers
to an apparent recognition by the contracting officer that "the work
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in question was actually under contract with another firm" at the time
the instant contractwas received.

While in the findings the contracting officer appears to concede thisl
latter point, the evidence of record is to the contrary. It is true that
a notice of award covering the work in dispute was issued to another
firm under date of May 29, 1963 (Government Exhibit No. 2). Such
notice was conditioned, however, upon the contractor in question'
executing and returning the formal contract accompanied by the re-
quired performance and payment bonds acceptable to the Government..
Due to what was described at the hearing as "bond troubles," these
conditions precedent to the coming into existence of that construction
contract were not satisfied until early October of 1963. This was
more than two months after the instant contract duly executed by the
Government and accompanied by the notice to proceed were received
by the contractor on July 27, 1963.

The notice'of award of May 29, 1963 was the genesis, however, of
the error made by the Government representative at the site inspection
on June 24, 1963. At the time of the site inspection with the con-

* - ?' tractor's representatives, Mr. Vasse knew-that another firm had bid
upon and been notified of the acceptance of its bid for work including
that pdrtion now in dispute. This caused him to conclude that the
inclusion of the same work in the advertisement upon which the con-
tractor was being requested to bid was in error, and prompted him to
advise the contractor that the work in dispute "was not to be bid on."

; ' ' Unfortunately, Mr. Vasse's conclusions were not well founded. The
construction engineer (who had participated in drafting the control-
ling specifications) testified that the work in dispute was consciously
included in the invitation to which the appellant responded in order
to avoid the possibility of a conflict resulting from two contractors
occupying the same jobsite at the same time.

Authority of Governnent Representative

The question remains as to whether Mr. Vasse was, in fact, acting as
the agent .of the contracting officer in reference to the matter in con-
troversy, as is contended by the contractor. Insofar as showing the
worksite to the contractor is concerned, there is no question but that
Mr. Vasse was acting in an official capacity on behalf of the Govern-
ment. In his testimony the contracting officer so acknowledged. He
also testified that Vasse could discuss any questions that the contractor
might have on the specifications but denied that e had any authority
to make decisions. In his testimony the contracting officer made it
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clear that he considered Vasse's authority to be that of an- inspectors
* It is noteworthy that in the findings the contracting officer expressly.
iound that Vasse had not been required to make a decision on- the-
matter in question. The testimony of both the contractor andl Mr.
'Yasse corroborate this finding'of the contracting officer. Speaking of
the "instructions" to delete the disputed work from the bid submitted,
the contractor's General Superintendent stated. that Vasse brought*
the matter up "of his own volition, no one asked him."- This is in
accord with the testimony given by Mr. Vasse at the hearing.
; There is no evidence that in acting upon his own authority Vasse.
considered that he had any power to delete any work required by the
terms of the invitation. According to his testimony Vasse knew that
the work in question "was in the contract at the time the bid was sub-.
mitted" but he "expected it to be removed"; he "thought it was an
error." Perhaps because the Special Conditions of -the invitation
identified Vasse as Refuge Manager, the contractor seems to have
acted upon these expectations and to have uncritically accepted Vasse's
representations. In any event, it appears to have put nothing in its
bid to cover the disputed work. Although acknowledging that it was
aware-of the-variance between the terms of the invitation and Mr.
Vasse's "instructions," the contractor did not raise a question with the
contracting officer as to such variance before submitting its bid; nor
did it raise any question as to such variance before proceeding with
the execution of the contract.

From its appeal and the testimony offered by the appellant at the
hearing,, it appears that the contractor had hoped to establish that
Mr.Vasse, in giving the "instructions" relied upon, was the agent of
the -contracting officer. The contractor offered no evidence to show
that the contracting officer had authorized Vasse to make the repre-
sentations in question, or to show that the contracting officer in any;
way ratified such representations upon discovering that they had been
made.

'Vasse appears not to have been officially designated as an inspector until the notice
to proceed 'was issued by letter under date of July 25, 1963, which specifically called at-
tention to Section 18 of the General Conditions of the contract. This was exactly a, month;
after the contractor's bid was submitted and over three weeks after the Government's
notice of award of June 28, 1963, and the execution of the contract by the contractor on
July 2, 1963. In these circumstances it is doubtful that knowledge of Vasse being an
inspector can be imputed to the contractor at the crucial times. For cases emphasizing -
the marked limitations upon an inspector's authority, however see Jefferson Construction
OCompany v. United States, 151 Ct. Cl. 75 (1960),, affirming the decision of the Armed Serv-
ices Board of Contract Appeals in Appeal of Jefferson Constrnction o., ASBCA 2249
57-1 BCA par. 330 (1957), and citing Wooderaft Corporation v. United States, 146 Ct. Cl.
101, 173 l. Sfupp. 613 (1959), and James McHugh Sons, Inc. v. United States, 99 Ct. Cl.
414 (1943).
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On this, record there iS no doubt that the contractor has failed to
establish a case of express agency. It is at least highly doubtful'
that it has established a case, of implied agency under. the general
principles of the law of agency. Irrespective of the decision on that
question, however, it is 'clear that the contractor has failed to do so in
a case where, as here, an agent of the Government is involved. In
such circumstances the doctrine of apparent authority 2 has no appli-
cation. See Federal Crop Insurance Corp. v. Merrill, 332 U.S. 38G
(1947). In Montana Power Cao. v. Federal Power Comemission, 185
I. 2d'491 (D.C. Cir. 1950), cert. denied, 340 U.S. 947 (1950), the

'rationale of the doctrine was explained in the following terms:
* * * The Government is too vast, its operations too varied and intricate, to

put it to the risk of losing that which it holds for the. nation as a whole because
of the oversight of subordinate officials.

Based upon the evidence- of record and the application of long
established legal principles governing agents of the Government in
their dealings with others,3 we find that Willis D. Vasse was without:
authority to change the scope of the work in an advertised procure-
ment for whatever reason. We further find that oral "instructions,"
admittedly issued by him in advance of the award of the contract and
affecting the contractors obligations, could neither diminish such obli-
gations'nor entitle the contractor to remuneration over and above that
provided forin the contract.

Lack of Jurisdiction in Board

Assuming, arguendo, that Vasse did possess the authority con-
tended for by the contractor, the question would'then become what
relief could be provided to the contractor. It is well established 'that
the authority of this Board is limited to deciding cases in accordance
with the terms of written contracts. Iorshoj Construction Co., Inc.,
IBCA-9 (May 2, 1956), 63 I.D. 129, 6 CCF 61,867.. While the Board
does have authority to interpret contracts,4 there is no need to con-
strue the contract where no ambiguity exists. Barcley Pipeline Con-
struction, Inc., IBCA-291 (February 25, 1963), 1963 BCA par. 3664,

2 Under the doctrine of apparent authority, an agent without actual authority may bind
his principal to a third party in circumstances where the principal has manifested to the
third party his consent to the agent's contract or representation. Restatement, Agency,
sec. 8; Mechem, Agency, sec. 90 (4ith ed. 19529.

3 Ployd Acceptance, 74 U.S. (7 Wall.) 666 (1868):; Pierce V. Unite4 States and The
Dover Five Cent Savings Bank, 19 L. ed. 169 (1869).
''Appeal of Framlan Corporation, IBCA-228 (November 1, 1961), 68 I.D. 324, 61-2

BCA par. 3198.
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5 Gov. Gontr. 183 (j); nor does the Board' have any authority to substi-
tute a different agreement for that made by the parties, as it is without
authority to either rescind or r6form- contracts. Duncan Miller,
IBCA 035 (April 18, 1962), 69 I.D. 25, 1962 BCA par. 3339, 4 Gov.

'Contr. 310.
Comparatively early in its history this Board had occasion in the

KorsAo] case, supra, to consider questions similar to those raised in
the instant appeal. In that case the Board concluded that the Gov-
ernment would not be bound by any assurances; orally- given prior to
bidding by a subordinate of the contracting officer not authorized to
give them. Even if such assurance had been given, however, the Board
found that they would have had no effect unless embodied in the writ-

' ten contract. This finding was based upon the well-settled rule that
the written contract merges all prior negotiations and is presumed to
express the final understanding of the parties. To the extent that the 
claim may have been based upon misrepresentations made prior to

* bidding, the Board concluded that it would not be a matter' within its
cognizance, being a claim for breach of contract.

Conclusion

Except for separate questions involved in the liquidated damages
assessed for delayed performance, the reasoning employed and the

* authorities cited in Korshoj, supra, are considered to be dispositive.
of the issues raised by these appeals. Accordingly, for the reasons
stated, the contractor's appeal in IBOA-413 is hereby denied.

IBCA-458-9-64

This appeal concerns the propriety of liquidated damages assessed
by the contracting officer in his Findings of Fact of July 29, 1964. As
previously noted, the contract specified a completion date of Decem-
ber 26, 1963. It was found to be substantially complete on July 1,
1964.-

The continuing vitality of the Parole Evidence rule is well illustrated by the recent-.
case of United States v. Croft-Mullins Electric Co., Inc., 333 F. 2d 772, 779 (5th Cir.,
1964), in which the Court stated: "The contract was plainly executed by the parties for
the purpose ,of embodying in a single instrument all of the arrangements between them.
This is apparent from an examination of the contract itself. The terms of the agreement
were thus integrated in the manner referred to by Mr. Wigmore. See 9 Wigmore on Evi-
dence, sees. 2425 et seq. (3d ed. 1940). It follows that the prior or contemporaneous oral
negotiations etween the parties cannot be referred to for the purpose of ascertaining
what constituted the agreement between the parties. * * *"
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Respecting the liquidated-damages assessable for the time interm-
vening between these two dates, the contracting officer found that"the
period from December 12, 1963 to May 19, 1964, or 160 days should
not be counted in computing the delay." While noting that the dis-
puted work (the ame as involved in IBCAL413) cduld have been com-
pleted prior to December 12, 1963, the contracting officer concluded that
it was appropriate for the contractor to await the contracting officer's
-decision before proceeding with the work in question. That decision
was not received by the contractor until on or about December 12, 1963.X
On that date, according to the inspector's daily logs, freezing condi-
tions existed. This would have precluded the contractor from pro-
-ceeding, since the specifications did not permit the use of frozen earth
for the embankment. The same logs show that "frozen earth condi-

* X 0 tions prevailed throughout the winter and rain and wet earth pre-
vailed throughout the, spring," but that on May 19, 1964 suitable
working conditions existed. There were the several factors underly-
ing the contracting officer's determination that the aforementioned
period should not be counted in computing the delay.

The liquidated damages assessed reflect the contracting officer's
determination that the work in question should have been completed

- by June 3, 1964. In this connection he refers to the contractor having
-testified that the work could be'done in aperiod of two weeks. He also
refers to "the 15 days' remaining time from December 12, 1963." Pro-
ijecting this period of 15 days forward from May 20, 1964 (the date on
which work could have been resumed), results in the timely completion
date as found of June 3, 1964.

With respect to the above determination it is noted that in the
decision of December. 9, 1963, the contractor was formally advised of
his obligation to perform the disputed work. In the same decision
the contracting officer called the contractor's attention to the following
provision from Clause 6 of the General Provisions:

* * Pending final decision of a dispute hereunder, the Contractor shall pro-
ceed diligently with the performance of the contract and in accordance with the
Contracting Offlcer's decision. (Italics supplied.)

Subsequently, by certified letter of February 26,1964, the contract-
ing officer specifically requested the contractor "to proceed with the

-work as soon as ground conditions permit." Thus, there is no doubt
that the contractor was well aware that it had the obligation to con-
tinue with the work regardless of the dispute. At the hearing the
President of the contractor testified that he had specifically so acknowl-
edged to the contracting officer.
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The contracting officer found that "the delay in performance consist
of the period from June 4, 1964 to July 21, 1964, or 48 days and liqui-
dated damages shall be assessed accordingly at $40 per day, orba total
of $1,920." In support of that determination he stated:.

The Inspector's logs show that delays beyond June 3, 1964 were those of a sub-
contractor and, in the absence of a showing at this time to the contrary, these
delays are not found to be excusable.

A timely, appeal was taken from this finding on two grounds, viz:.
(i) "The contracting officer, is obviously attempting to assess the Con-
tractor for a mistake made by a subordinate under hisadministra-
tion"; and (ii) certain difficulties related to the location of the bor-
row pit and other work impeded.the selected subcontractor in proceed-
ing with the work in question.

As to the-first ground, it is noted that the-160 days of delay found
to be excusable reflect a recognition by the contracting officer of the de-
lay in contract performance related to the "mistake made by a sub-
'ordinate under his administration." In neither the appeal nor 'in
the testimony at the hearing, however, did the contractor ever address 
itself to the question of why it was not in position to commence per-
formance of the disputed work as soon as ground conditions would:
permit in the spring of 1964. Certainly the failure of the contractor
to be in a position to so proceed was not due to the contracting officer's
neglect to inform the contractor of its obligations in this respecte.

It is noted that under the language of General Provision No. 5
(Standard Form 23-A, April 1961 edition), liquidated damages are-
assessable until the work is completed or accepted, unless "the delay-
in completion of the work-arises from unforeseeable causes beyond theX
control and without the fault or negligence of, the Contractor"; and
that if the delays are attributable to subcontractors, they must be due'-.
to "unforeseeable causes beyond the control and without the fault or -

negligence of both the Contractor and such subcontractors."
Because of the circumstances involved in the instant appeal, consid-

eration should be given also to the decisions of this Board which have
set forth the quantum of proof' required in order for the contractor
to establish an excusable cause of delay. This Board has held that a
contractor who seeks an extension of time under a standard form of
construction contract has the burden of proving that the alleged cause
of delay actually existed, Lar8en-Meyer Constmtion Co., IBCA-85
(November 24, 1958), 65 I.D. 463, 58-2 BCA_ par. 1987 (1958); and'
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that in order for a contractor to prevail, it must allege and prove spe-
cific facts to show that the failure to complete the contract work on time
was due to causes that were unforeseeable by, beyond the control of,
and without the fault or negligence of the contractor and its subcon-
tractor or supplier, Indstrizal Service & Enginering Company,
IBCA-235 (July 28, 1960), 6 I.D. 308, 2 Gov. Contr. 432, 60-2 BCA
par. 2701 (1960)-; Eagle Construction Corporation, IBCA-230 (July
18, 1960), 67 I.D. 290, 2 Gov. Contr. 422, 60-2 BCA par. 2703 (1960).-

As noted above,-the contractor has asserted a second reason to jus-
tify its delayed performance. It has offered no evidence, however, to
-support the allegations made in the notice of appeal respecting the
delays of its subcontractor. Mere allegations are not sufficient to over-
come findings made by a contracting officer. Refer Construction
Company, IBCA-267 (February 28, 1962), 1962 BCA par. 3299.

On the basis of the evidence of record the Board finds that the con-
tractor failed to proceed diligently with the performance of the dis-
puted work in accordance with the decision of the contracting officer
pending the resolution of the dispute, as required by General Provision
No. 6 of the contract. The Board also finds that the contractor had
ample opportunity to prepare itself to commence performance of the
disputed work on or about May 20, 1964, and that if it had done so, the
work in question could have been completed by June 3, 1964.

Accordingly, the Board finds that the delays in contract perform-
ance occurring after June 3, 1964, were not unforeseeable and beyond
the control and without the fault or negligence of the contractor and
its subcontractor.

Conlrusion

The appeal in IBOA-458-944 is hereby denied.

WiLLAx F. McGIRAw, Member.

I COCUR:

I CONCUR:

DEAN F. RATZMAN, Chairman. TOMAs M. DURSTON,
Deputy Chairman.
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IBCA-339 Decided Septemher 29, 1965:

Contracts: Construction and Operation: Changes and Extras-Contracts:.
Performance or Default: Excusable Delays

Where delay on the part of the Government in the issuance of a change-order
causes an interruption of the work, the contractor is entitled to an extension
of time for performance of the contract, within the meaning of Clause 5 of
Standard Form 23-A (March 1953 edition).

Contracts: Performance or Default: Excusable Delays-Contracts: Disputes
and Remedies: Damages: Liquidated Damages

Liquidated damages are properly assessed pursuant to contract provisions /

therefor with respect to unexcused delay resulting from the removal of the
contractor's personnel and equipment from the project site during periods
when substantial progress could otherwise have been made, in the perform-
ance of the contract.

* BOARD OF CONTRACT APPEALS

The appellant, hereafter referred to as the contractor, under date
of February 24, 1960, entered. into a contract with the Federal Gov- 
ernment on Standard Forms 23 and 23-A (March 1953 edition). Un-
der this contract the contractor was to erect a reinforced concrete
bridge underpass, and to grade the approaches thereto on a portion
of the Natchez Trace National Parkway, in Hinds County, Mississippi,'
known as Project 3R6 -(one of five inter-related "3-R" projects on
which the contractor was working at the time). This contract per-
formance was administered by the Bureau of Public Roads for the
National Park Service.

Notice to proceed was received by the contractor on March 21, 1960.I
Work was scheduled to be completed within 300 days thereafter, or'
on January 15, 1961. The contract provided for liquidated damages
of $100 per day for unexcused delay beyond the required completion
date. '

Work was 'not completed until August 8, 1961; therefore, there was
an overrun of 205 days in contract time.. By letters dated January
16, and July 5, 1961, addressed to the Bureau of Public Roads, exten-
sions of contract time were sought to cover the delays discussed therein.
On July 13, 1962, the Regional Engineer issued a letter to 'the con-
tractor, including findings of fact. In this letter he allowed 99 days
for delays due to unsuitable weather conditions and for delay in pile;
delivery; but he assessed the amount of $10,600 for the remainder of -
106 days overrun.

The' contractor appealed timely on August 10, 1962, from the de-
cision of the Regional Engineer. On December 14 and 15, 1964, in
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Washington, D.C., a formal hearing was held before a member of this
Board.' The contractor's president appeared as its only witness. -The
Federal Government relied upon the testimony of the Regional Engi-
neer and the Project Engineer.

The Board has carefully reviewed the record, the exhibits, and the
correspondence pertaining to this claim. It appears therefrom that
the contractor advances five (5) reasons as to why he believes he
should notl have been assessed liquidated damages of $10,600. These
reasons are as follows:

I. Government failure to expedite issuance of Change Order
Number 1.

II. Design changes resulting in restaking of a detour road, and
excessive time required for curing of bituminous material on the
detour road.

III. Government delay in decision pertaining to use of excavation
material from, Project 3R6 for possible use as fill material on other
separate but related projects in the "3-R" series.

IV. Government delay in furnishing a pile -driving plan with
subsequent delay in pile delivery.

V. Additional delays experienced as a result of unsuitable weather.
The contractor's contentions will be discussed in the order listed

r above.

Claim Ite I

Change Order Number 1, dated May 6, 1960, accepted by the con-
tractor on May 13, 1961, involved the procuring and installation of
a 24-inch corrugated metal pipe at Station 9+50 on the project
temporary detour road.
- The contractor made a token start of performance of the contract
on March 28, 1960, when its superintendent and two or three laborers
began cutting brush with saws and axes on the Natchez Trace right-
of-way where it was to be crossed by the detour road. This area had
been staked by the Government on March 22, 1960. The contractor
brought bulldozer equipment to the site on April 11, 1960, and com-
pleted the clearing and grubbing work about April 15, 1960. The
contractor removed its equipment and personnel about April 16, 1960,
and did not return until sometime in the last week of May 1960.

In the meantime, the Government forces under Mr. B. B. Pickering,
Assistant Resident Engineer, had been staking the detour road. - It
,was necessary that the contractor complete the detour road prior to
starting. the construction of the bridge over the Natchez Trace Park-
way, because the highway (Mississippi Route No. 27), of which the
bridge was to be a part, could not be used while the bridge was being
constructed, and would be closed to traffic. The staking of the detour
was completed about March 31,1960.
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On or about April 1, 1960, it was recognized by Mr. Pickering that
it would be necessary to provide a culvert pipe under the detour road.
The contract plans did not require such a culvert. Mr. Pickering
called this proposed change to the attention of Mr. Brannan, the con-
tractor's superintendent, about April 1, 1960. Change Order No. 1,
directing the construction of the culvert, was not issued until May 6,
1960, and' it was not received by the contractor until May 13, 1960.
According to the Resident Engineer on the project for the Bureau
of Public Roads, the reason for the delay was the understanding on
tihe part of Government officials that there was no urgency, -because
the contractor had not secured a subcontractor to perform the rough
grading of the detour road. The Board considers that this was not a
sufficient justification for delaying the issuance of the change order.
The Government had the responsibility to move promptly on this
'matter. The change order reasonably could have been issued by April
15, 1960, when the site was ready for the pipe to be installed1

It is contended by the contractor that it had equipment -available
for the grading work but, knowing that the -culvert pipe would be
required; it did not start the grading until the culvert work and the
grading could proceed at the same time. Otherwise the grading
-would necessarily stop where the culvert pipe was to go, and the grad-
ing equipment would thereafter be idle or would have to be removed
from the site until the culvert pipe could be delivered. In our opinion, -
however, the contractor failed to carry out its,-responsibilities ade-
quately when it did not perform the rough grading promptly and to

: the greatest extent possible. On receipt of Change Order No. 1, the
contractor ordered the culvert pipe and it was delivered and installed
about May 27, 1960. The rough grading had been started about May
24, and was completed on June 11, 1960. The Board concludes that
a time extension should be granted for 16 of the 28 days of Govern-
ment 'delay in delivery of the change order. The Board has subtracted
from that 28-day period the additional time (May 28 to-June 11,

* 1960), used by the contractor to complete the rough grading after;
installation of the pipe culvert, less two days considered to be ade- 
quate for adjustment in the grading work due to the fact 'that the
order for the culvert work was delayed.

Claim: Item II

The contractor contends there was delay arising out of changes in
design resulting in a restaking of the detour road, and that the

'Allied Contractorn, Ifto., IBCA-265 (September 26, 1962), 69 I.D. 147, 1962 BCA par.
3501, 4 Gov. Contr. 512; Wyle faddox, IBCA-248 (December 20, 1961), 61-2 BCA par.'
8254, 4 Gaov. Contr. a.
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contractor could not start work prior to April 1, 1960.
The contractor's payroll records indicate the work commenced on

March 28, 1960. The initial stake-out was completed March 28, 1960,
*f 0 0 0 to mark the clearing-grubbing limits on the detour portion of the

project. A minor revision was made on March 31, 1960, because a
proposed turn was too sharp for the safety of the traveling public.
The limited extent and minor nature of the revision is shown in Gov-
ernment Exhibit "B." This revision appears to be nothing more
than a normal and expected adjustment that does not result in entitle-
ment to additional time or money, as referred to in Changes Article
4.2 of Standard Specifications FP-57, to which the contract involved
was subject.

The same reasoning applies to a grade revision which was made
on or about May 31, 1960. The grade was lowered, and the contractor
has admitted that the order which revised the grade was of benefit to
him from an operational standpoint because he had less dirt to haul
over a shorter distance. But the contractor complained of the timing
of the order. It does not appear that the timing of the order caused
the contractor any delay because at that time he was occupied with
other work and was not ready to perform the change. Not every Gov-
ernment delay will entitle the contractor to an extension of time. The

* delay, in order to justify an extension, must have been such as to cause
an appreciable delay in the completion of the contract.2

The curing period, for the asphalt prime coat on the detour was
v dependent upon the opinion of the engineer-in-charge. Article
310-3.5 of FP-57 provides in pertinent part as follows:
* 310-3.5 Maintenance and Opening to Traffic. Traffic shall not be permitted

on the primed surface until the bituminous material has penetrated and dried,
and in the opinion of the engineer, will not pick up under traffic. Where the
engineer deems it impracticable to detour traffic, the contractor shall spread
the minimum quantity of sand or other approved material necessary to avoid
picking up, and traffic shall be allowed to use areas so treated. * * ,

The engineer required a curing period of 7 days, and it is asserted
by the contractor that about 4 hours would have been sufficient if sand
or similar blotting material had been used, as provided in Article
310-3.4 with respect to alternate treatment of roads having two or
more lanes. However, it is conceded by the contractor that it did not

* * use such blotting material and did not request permission to use it.
Moreover, both specifications seem to apply principally to construc-

* tion of highways where it is necessary to allow traffic to proceed as
soon as practicable while work is going on, and in the absence of a
detour, rather than to the construction of the detour road itself. This
claim of excusable delay is denied.

2Rasmussen Construction Company, IBCA-358 (August 20, 1964), 1964 BCA par. 4388.
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Following the curing period of August 2 to August 9, 1960, there
was a spell of unusually rainy weather until August 24, 1960, for
which the contracting officer allowed 15 days' extension of time. On
August 24 or 25, 1960, the- contractor applied the final surface treat-
ment, completing the construction of the detour road. Again there.-
was a curing period of about 1 day followed by' a period of apparent
misunderstanding which lasted until about September 6 or 7, 1960.
The contractor claims that the Government representative, Mr.' Pick-
ering, was to notify the contractor when the detour road could be
opened to traffic. The Goverment denies this. Mr. Pickering testi-
fied that he told Mr. Brannan on August 25, 1960, "that it was up to"
them" to open the detour, and that Mr. Brannan indicated "that,
there was not any hurry for it." As will be discussed inf-r, it-would
have been of little or no value to open the detour road to traffic until
the contractor received from the Government certain data with
respect to the locations where excavation was to be performed so.
that test piles could be driven at the bridge abutments. The Govern-
ment points tothe specifications in Article 4.3 of FP-57 requiring the
contractor to take the 'initiative in opening the detour road and in
placing signs and barricades to close the main highway. Moreover,
-the specifications in Article 314-3.4 of FP-57 indicate that immedi-
ately after the surface treatment has been applied, the road may be
opened to traffic. In any event, the contractor removed its personnel
and equipment from the site after applying the surface treatment and'
did not make inquiry of the Government with respect to the possibility
of opening the detour road. Mr. Pickering again called it to the atten-
tion of Mr. Brannan about September 6, 1960, and the contractor
thereupon closed the highway with barricades and posted signs
opening the detour road.

It is concluded that there is no justification for the issuance of time.
extensions for the causes listed in Claim Item II of the claim.

Claim Item III'

On August 12, 1960, the contractor had requested permission to use 
material it expected to excavate for the bridge (and which was re-'
quired by the specifications to be wasted) in work undertaken' at
nearby projects (3R5, and 3R7) by its affiliated companies. The Gov-
ernment refused to grant such permission unless the Government ret
ceived consideration commensurate with the savings to the contractors
that would result by reason of the reduction in cost to them of borrow
material that was required for 3R5 and 3R7.

The change order, if issued on the basis sought by the contractor,
would have been solely for the contractor's benefit. The Government
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was under no obligation to issue it. The contractor claims that it
incurred costs of about $2,000 by reason of the fact that its affiliates
were obliged to secure fill material elsewhere, and that it was delayed
30 days during negotiations. No evidence was offered in support of
such. alleged costs. This claim is denied, both as to the monetary as-
pect and the alleged delay.

Claim Item IV-
The Government issued Directive A on July 8, 1960. The directive

required that one test pile be driven at each of the two bridge abut-
ments, in such, a manner that the piles could be used as foundation
piles. Previously, the test piles were not required to also function
as foundation piles. The contractor obtained surplus test piles from
Project 1F2 on or about July 12,1960, but the specifications 3 required
that the ground first be excavated to the bottom of the footing at the
points where test piles were to be driven. The excavation could not
be started until the detour road had been completed. Commencement
of excavation also depended on receipt by the contractor of informa-
tion concerning the pile locations. The contractor complained that it
did not receive the revised foundation pile layout until September 16,.
1960, apparently in response to the contractor's written request of
September 12, 1960 (which was preceded by several verbal requests,
according to the contractor). The contracting officer's findings' state
that the pile layout was in the hands of the Project Engineer on
August 26, 1960, and that he could have furnished the proper locations

* for the test piles on or after that date, if the contractor'had requested
- the information. Mr. Pickering testified to the same effect.

It has been shown that the detour road could have been opened for
traffic on or about August 26, 1960. Hence, it seems to the Board that

* the Government, knowing the state of readiness of the detour and
* having 'the pile layout available on the same date (the contractor ap-

parently did not know this) should have advised the contractor im-
mediately concerning the locations of the test piles. This could have
expedited performance of the excavation work and pile driving opera-
tions that were prerequisites to the construction of the bridge. There
was a delay of approximately 20 days which might have been avoided
by prompt notification to the contractor by the Government. It is not
a sufficient defense to say that the Government officials knew that the
contractor's personnel and equipment were engaged on other neigh-
boring projects.: It was the prerogative of the contractor, and not of
the Government, to decide how soon equipment and personnel should
be brought back after receipt of information concerning locations for
the test piles.

Article 400-1.2 of FP-57.
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'The contractor claims that its equipment and personnel could have
been returned from other projects to Project 3R6 on 8' hours' notice.
However, it used 3 or 4 days to bring back its forces on this occasion.
The Board finds that the contractor is entitled to a time extension of,
16 days for excusable delays resulting from the Government's failure
to furnish promptly the information on location of test piles.

On September 19, 1960, the contractor reassembled his equipmen t
and personnel on Project 3R6 and commenced excavation for the test;
piles. The driving of test piles-was completed on September 30,' 1960.
Based on these tests the Government, on October 5, 1960, issued Direc-
tive B, providing the contractor with data concerning: the required
lengths of structural steel piling to be ordered by the contractor.
The order was placed the same day but due to scarcity of warehouse
stocks of steel. resulting from the steel strike of 1959-1960, the con-
tractor was notified by its supplier that delivery of the piling would be
delayed until November 2, 1960. The contractor claims that except
for the steel shortage the normal delivery time should have been 6 days.
The steel was actually delivered on November 2 and 3, 1960.

The contracting officer found that 'the additional excavation re- 
qitdred for the piling that was on order was not completed until
October 26, 1960. Therefore, the contracting officer allowed only '7
days additional contract time for delay due to the steel shortage. The'
contractor explained that it did not complete the excavation work
eariler because of the knowledge that the steel piling could not arrive
until November 2, 1960. The contractor asserts that in such circum-
stances'it would have been poor construction practice to excavate
footing holes several weeks in. advance of the arrival of piling, because
of the probability of cave-ins and filling of the holes-with water.
Hence, it used its equipment and men on another project from'.
October 3 1960 to October 19, 1960, when the time to prepare for
arrival of the piling was appropriate. This action appears to have
been well-timed, for (after unloading) the contractor began driving,
the piling on November 4,1960, and completed it by November 11, 1960.
The Board finds no fault in the contractor for utilizing its equip-
ment and personnel- as economically as possible, when such use, on
other projects did not delay its work under the contract for Project
3R6.

It appears that after completion of the piling operation there
were no further substantial delays in performance except such inter-
ruptions as were caused by unsuitable weather conditions, for vwhich
time extensions were granted by the contracting officer. Hence, the .'

delay occasioned by the late delivery of piling had a direct effect upon
the date of final completion of the contract.



402 DECISIONS OF THE DEPARTMENT OF THEI-INTERIOR [72 ItD

' d; The Government did not controvert the contractor's assertion that,
except for the steel shortage,. it could have obtained delivery of the
piling 22 days earlier than November 2, 1960. However, of that
period, 6 days were granted by the contracting officer because of un-
suitable weather. Accordingly, we find that the contractor is entitled
to, an extension of time of 9 days in addition to the 13 days allowed
by the, contracting officer (7 for the steel shortage and 6 for weather).

Claim Item V

The contracting officer allowed a total of 92 days for unsuitable
weather, 77 days of this total having occurred during the period from
December 14, 1960 to April 11, 1961, both inclusive. In addition to
the allowances made by the contracting officer the contractor has
claimed additional periods of excusable delay because of weather,
the first being for "approximately four'weeks" out of the period from

* April 1 to the first week in May 1960, because of rain. However,
the contracting officer found in substance that during the period in
question the rainfall was considerably less than the average for the
previous 11 years. The contractor seems to have abandoned this
claim, for it was not discussed in the testimony at the hearing, nor in,
X appellant's post-hearing brief. Moreover, it appears that the con-
tractor's forces were actively engaged in clearing and grubbing at the
site of Project 3R6 from April 1 to April 16, 1960, and- from the
'later date until about May 22, 1960 the contractor's equipment was
located at other projects, sothat no time was actually lost at Project
3R6 on account of weather.

The remaining issues relative to weather resolve about the fact that
certain time extensions or stop work orders were granted with re-
spect to other projects during the winter months, but that as to Proj-
ect 3R6, time extensions for unsuitable weather were denied for
periods falling within those granted for the neighboring projects.
The Government showed, however, that the other bridge projects

ere further advanced, and that the cold weather had a more serious
effect on the bridge superstructures being constructed on those proj-
ects than-was the case with respect to the lower level work in progress
on Project 3R6. Moreover, the contractor was 'able to make con-
siderable progress in spite of the weather conditions.

Additionally, it appears that the contracting officer excused the-
contractor for virtually every day when no work was performed be-
cause of severe weather from December 14, 1960 through April 11,
1961. The Board concludes that the contractor has failed to sustain
its burden of proof with respect to its claims for additional excusable
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delay, because of unusually severe weather. 'It is obvious that a cer-
tain amount of delay because of weather should be anticipated.4

Conclusion
The. appeal is sustained to the extent that 41 days are hereby

granted for excusable delay in addition to those granted by the
contracting officer.

The appeal is denied as to all other claims.

CLARENCE EYNON, Alternate Member.

I CoxNCUR X

I CONCUR:-

DEAN F. RATZMAN, Chairman. THOMAS M. DuRsTONx

Deputy Chairman.

CHEMI-COTE PERLITE CORPORATION

V.

ARTHUR C. W. BOWEN

A-30404 Decided September 30, 1965

Notice-Mining Claims: Patent
The 60-day period of publication required by section 2325 of the Revised

Statutes on application for mineral patent is complete when the notice has
been inserted in nine successive issues of a weekly newspaper and the full
statutory period has elapsed.

Mining Claims: Generally-
A conflict between a lode claimant and a placer claimant is an adverse -

claim within the meaning of Revised Statutes sections 2325 and 2326 and is
properly resolved by the filing of an adverse claim and the institution of.
judicial proceedings as provided therein.

Mining-Claims: Patent-Wining Claims: Possessory Right
Failure to file an adverse claim against an application for a patent on a

mining claim within the 60-day publication period required by section 2325
of the Revised Statutes amounts to a waiver of the adverse claim, and to the
extent that a protest against issuance of a patent on a mineral entry is an
adverse claim it will not be considered unless filed within the required time.

Mining Claims: Patent-Mining Claims: Possessory Right
An adverse claim filed out of time, and subsequent judicial proceedings.

based thereon but not begun within the period prescribed by Revised Statutes
sections 2325 and 2326, do not preclude the allowance of a mineral entry,
nor does the pendency of such proceedings bar -the issuance of a patent on
such entry.

4Caribbean Engineerint, Company v. United States, 97 Ct. C. 195, 229 (1942) Allied
Contractors, Inc., supra, see footnote I; Triangle Construction Company, IBCA-232 (March
14, 1962), 69 .. 7,1962 BA par. 3317, 4 Gov. Contr. 316(c).
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Mining Claims: Patent-Rules of. Practice: Protests
A protest against allowance of an application for patent to a placer min-
* lug claim is properly dismissed where the protestant fails to show that the

placer applicant has not complied with the requirements of the law for ob-
taining a patent.

0X 0 ; APPEAL FROX THE BUREAU OF LAND MANAGEXENT

Chemi-Cote Perlite Corporation has appealed to the Secretary of
the Interior from a decision dated November 16, 1964, whereby the
Office of Appeals and Hearings, Bureau of Land Management, affirmed
a decision of the Arizona land office dismissing its protest against the
issuance of a patent to Arthur C. W. Bowen to land embraced in the
Mary T and Sandy 2 lode mining claims in T. 2 S., R. 12 E., G.&S.R.M.,
Arizona.

Bowen filed application Arizona 030706 on June 5, 1961, for min-
eral patent to the Superior Perlite Nos. 1, 2, 3 and 4 placer mining
claims in secs. 8, 9 and 16, T. 2 S., R. 12 E. Notice of the application
was published in the Supeior Sun newspaper for 9 consecutive Thurs-
days commencing on September 21, 1961. On November 30, 1961,
Bowen filed an affidavit of continuous posting of notice of the mineral
patent application on the subject claims from March 21, 1961, to and
including November 20, 1961.

On December 29, 1961, the appellant filed a protest against the issu-
ance of a patent to Bowen, alleging that (1) the 60 days' publication
requirement of the statute (Rev. Stat. § 2325 (1875), as amended,
30 U.S.C. § 29 (1964) was not complied with, since the period from
September 21, the date of first publication, to Novenber 16, the date
of last publication, was only 56 days; (2) any patent issued pursuant
to Bowen's application should exclude land embraced in the appel-
lant's Mary T and Sandy 2 lode mining claims; and (3) the applica-
tion is contrary to departmental regulation 43 CFR 185.24 (now 43
CFR 3416.1) in that it describes more than 160 acres, since the appli-
cant is applying for 440 acres, and transfers to the applicant of claims
by others were by less than 22 persons.

By a decision dated February 28, 1964, the land office dismissed the
protest for the reasons that (1) proper compliance with the publica-
tion requirement was made by the applicant, since the 60-day period
of publication is determined by excluding' the first date of publica-
tion and adding four days after the last date of publication; (2) the
patent applicant stated that to date no lode vein with mineral had
been.found in the glassy deposit, and two corroborating witnesses
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stated that they were well acquainted with the land and that the prop-.
erty has no vein or lode within the body of volcanic glass known' as
perlite; and (3) the certified copies of the original and amended loca-l 

* tion notices reveal that there were adequate locators' for the placer
claims.

In affirming the dismissal of the appellant's protest the Office of
Appeals and Hearings held that the statute, supra, does not require
that the last publication of notice of a mineral patent application be
on the last day of the 60-day period, that the departmental regulations
(43 CFR 3453.1, 3470.1 (a) ) requiring publication for nine consecutive
weeks do not shorten the period, and that a person seeking to. file an
adverse claim has 60 days, excluding the first day, from the date, of
the first publication of notice in which to file his adverse claim. It
found that the appellant did not file its protest until long after the ex-
piration of the period for filing adverse claims, that the statutory'pro- 
vision limiting that' period to 60 days is mandatory and precludes
consideration of the merits of an adverse claim filed after that period,
and that by its failure to file its claim within such time the appellant
had waived its right to be heard upon the merits of its claim, citing
;the Department's decision in the case of Seym ouw Gray et al. v. Milner
Corporation, 64 I.D. 337 (1957). The Office of Appeals and Hearings
further held that after the expiration of the 60-day period an adverse
claim may be considered only as a protest against the approval of a,
patent application, that the only other charge in the protest had been
refuted by the land office, and' that the appellant had not asserted
that charge in its appeal.

* 0 . In, its appeal to the Secretary the appellant renews allegations made
in its appeal to the Director, Bureau of Land Management, that the.

: 60-day publication requirement was not satisfied and that the appel-
lant's lode mining claims were known to exist by Bowen at the time
he located his placer claims and at the time he made application for a
patent. It contends that the Bureau erroneously concluded that the
protest is an adverse claim rather than a protest against the approval
of the patent application, that under the ruling in. Noyes v. Mantle,
127 U.S. 348 (1888), the appellant's claims were "known to exist" by
the applicant when he applied for a patent, that the election of the'
applicant not to include those claims in his application is a conclusive
declaration that he has no right to possession of such claims, and that
the lode claims are property of the appellant and are not subject to
disposition by the Bureau of Land Management.
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With respect to the appellant's initial contention, it has long been
established that the statutory requirement of 60 days' publication is
satisfied when notice has been inserted in nine successive issues of a
weekly newspaper, and the full statutory period has elapsed, since a
tenth weekly issue would be after the expiration of the period for
filing of adverse claims and, therefore, a meaningless gesture. David-
son v. The Eliza Gold Mining Co., 28 L.D. 224 (1899). The appel-
lant's contention is, therefore, wholly lacking in merit.

Sections 2325 and 2326 of the Revised Statutes (1875), as amended,;
30 U.S.C. § § 29 and 30 (1964), prescribe the method of determining
the right of adverse claimants to the possession, of mineral lands for
which a patent application has been made. Section 2325 provides in
part that:

* * * The register of the land office, upon the filing of * * * [an application:
for patent to a mining claim] * * * shall publish a notice that such application

*: :: has been made, for the period of sixty days; in a newspaper to be by him desig-
nated as published nearest to such claim * * *. If no adverse claim shall have
been filed with the register of the proper land office at the expiration of the

: . sixty days of publication, it shall be assumed that the applicant is entitled to a
; : patent e * * and that no adverse claim exists; and thereafter no objection

from third parties to the issuance of a patent shall be heard, except it be shown
that the applicant has failed to comply with the terms of this chapter.

* Section 2326 provides in part that:
* 0 0 0; Where an adverse claim is filed during the period of publication * * * all
E ; proceedings, except the publication of notice; and making and filing of the

affidavit thereof, shall be stayed until the controversy shall have been settled
or decided by a court of competent jurisdiction, or the adverse claim waived.
It shall be the duty of the adverse claimant within thirty days after filing his
claim, to commence proceedings in a court of competent jurisdictions to deter-
mine the question of the right of possession * *

The foregoing language has been interpreted by this Department
and by the courts to mean simply that the failure of a party to file
an adverse claim within the 60-day publication period amounts to
a waiver of any rights which might have been asserted by such. a claim.
Thereafter, such adverse claimant may show that the patent applicant
has not complied with the requirements which would entitle him to a
patent, but he may not assert his own claim as a bar to the issuance
of a patent to the applicant. Dahl v. Raunheim, 132 U.S. 260 (1889);
Wight v. Dub ois, 21 Fed. 693 (C.C.D. Colo. 1884); Seymour Gray,

* et al. v. Milner Corporation, supra, and cases there cited. Thus, the
Bureau properly found that the appellant had waived its right to
assert a claim adverse to that of the patent applicant. .
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The appellant contends, however, that its present action is in the' -
nature of a protest and is not an adverse claim. Nevertheless, it is
assertinf the existence of its lode claims as the basis for its opposition-
to the issuance of a placer patent to Bowen for the same mineral
dep sits that it claims as lodes. Thus, the appellant is, in fact, attempt-
in; to assert a claim adverse to that of Bowen, for it is well established'
that the same mineral deposit cannot be the basis for both a lode and
placer location and that a conflict between a lode claimant and a.
placer claimant is an adverse claim within the meaning of sections
2325 and 2326 of the Revised Statutes, spra. Cole v. Ralph, 252 U.S.
286, 295 (1920); Webb v. American Asphaltumn Mining Co., 157 Fed.
203 (8th Cir. 1907); San Francisco Chemical Co. v. Duffield, 201 Fed.'
830 (8th Cir. 1912); Titanium Actynite Industries v. McLennan, 272
F. 2d 6671(loth Cir. 1959); Ethelyndal MacMullin et al., 62 I.D. 395
(1955). The same authorities make it clear that a suit filed pursuant
to Revised Statutes section 2326 is the proper means for determining'
not only possessory rights between the conflicting mining claimants
hut all facts involved in a valid possessory right, including the ques-
tion as to whether the mineral deposit claimed is subject to placer-
location or to lode location. Although the point does not seem to have
been directly made in the cases cited, the rulings in them make it
plain that a lode claimant asserting a right to the same deposit as a -

placer claimant cannot rely upon the "known vein or lode" provisions
of Revised Statutes section 2333 (1875), 30 U.S.C. section 37 (1964),
to salvage rights lost by an unsuccessful adverse claim or by the failure
to file a proper adverse claim.

Moreover, contrary to the appellant's apparent theory, a location
embracing a prior valid and subsisting location is not ipso facto void
and ineffectual, but, if unopposed, may properly become the subject
of mineral patent. Thus, a valid and subsisting location will in no
case avail to defeat a; junior location, as to which patent proceedings
are regularly prosecuted, except upon the invocation of judicial inter-
vention. The Clipper Mining Co. v. The Eli Mining and Land Co.
et al. (On review), 34 L.D. 401, 408 (1906). The appellant, therefore,
in order to protect any rights which may have been established-by its
lode locations, was required to institute adverse proceedings in accord-
ance with sections 2325 and 2326 of the Revised Statutes, supra.
Having failed to do so, it is now precluded from asserting the existence
of those claims as a bar to the recognition of the placer claims.
* Aside from the charges which have already been found to lack merit,
the appellant has not alleged failure of the placer applicant to comply
with the requirements which would entitle him to receive a patent..



408 DECISIONS OF THE DEPARTMENT OF, THE INTERIOR [72 I.D

Accordingly, the protest was properly dismissed. Whether-the deposit
is locatable as a placer or a lode, however, must still be determined in
the adjudication of the patent applications The Clipper Mining Co.
v. The Eli:Mining~-and Land Co. et al., supra; Ethelyndal MeMullin
et al., supra.:

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348), the
decision appealed from: is affirmed.

ERNEST F. HoM,
Assistant Solicitor.

1 The record discloses that a timely adverse proceeding was instituted In December 1961
in the Superior Court of the State of Arizona in and for the County of Maricopa by Sil-
Fl Corporation as a result of other lode claims conflicting with the placer applicant's

- claims. This action is still pending in the Arizona courts (see Sil-Plo Corporation v.
* Bowen, 402 P. 2d 22 (Ariz. 1965)), and final action on Bowen's patent application must
necessarily await the outcome of that litigation.

In June 1962, after the expiration of the period prescribed by Rev. Stat. § 2325 and
2326, supra, for the institution of adverse proceedings, and after its protest had been
dismissed by the land office, the appellant instituted a proceeding in the Superior Court
of the State of Arizona in and for the County f Pinal to establish its possessory right
to the claims in conflict. In a decision dated April 24, 1964, the court granted judg-
ment for the appellant and enjoined Bowen from any claim, interest, right of possession
in or to the Mary T and Sandy No. 2 lode mining claims. It appears from the record that
this case is presently on appeal before the Supreme Court of Arizona. Regardless of the
ultimate disposition of the case in the State courts, however, this action is not a bar to
the adjudication of Bowen's patent application, as a judicial determination of the pos-
sessory rights of conflicting mining claimants is not necessarily binding upon this
Department in determining to whom a patent should be issued, and the pendency of such
proceedings, commenced after expiration of the statutory period for initiating such action,
does not bar the issuance of a patent. Nettie Lode v. Texas Lode, 14 L.D. 180 (1892)
lfadison Placer Claim, 35 L.D. 551 (1907).

u. . GOVERNMENT PRINTING OFFICE: 1966 0 - 214-372
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PALO VERDE VAILEY COLOR OF TITLE CLAIMS

Accretion

Accretion is the gradual and imperceptible accumulation of land by action, of
water,, title to such land accruing to the apland owner, and erosion is the
gradual and imperceptible reduction of land by such action, title to the
eroded land being lost to its former owner.

Avulsion-

Avulsion is the sudden and perceptible shifting of a river, ib which case title
to laud is not affected.

Boundaries

Because of the presumption in favor of the permanence of boundary lines, any
change in a riparian boundary is presumed at law -to be an accretion rather
than an- avulsion.

Accretion-Avulsion -

In determining title to land, the preferable. distinction between accretion and
avulsion is based upon whether the land in question retained its identity.

Color or Claim of-Title: Generally

Federal withdrawn land is not subject to'the Color of Title Act.;

Colr, or Claim of Title: Applications :

Land attaching to Federal withdrawn land by. accretion, itself becomes with-
drawn and is not public land subject to color of title applications even when A
later separated from the withdrawn land by artificial avulsions.

M-36684 . October 4, 1965

To: SECRETARY OF TEE INTERIOR.

SUBJECT: PALO VERDE VALLEY COLOR OF TITLE CLAIM S. -

Nineteen applications were filed with the Bureau of Land Manage-
ment under the Color of Title Act of 1928, as amnended,1 for patents to
issue to public lands on the west bank of the present chanhel of the
Lower 'Colorado River.2 These applications were rejected by Bureau
of Land Management decision, approved by. the Under Secretary, on
April 5, 1965.3 The Department of Justice has been requested to isti-'
tute trespass actions, for ejectment and damages, against some of the
claimants, and similar requests are being prepared as to the others.
Because of Congressional interest in this matter, I am setting out for
your information the factual and legal background of this problem.

145 Stat. 1069, as amended, 67 Stat. 227 (1953), 43 U.S.C. sec. 1068 (1964).
XBLM serial numbers, Riverside 05356 through 05573 and Riverside 05503.
aUnion Feed Yards, Inc., et at., April 5,1965.

72 I.D. No. 10
'792-10--665--1
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In 1903, all lands in Arizona lying within six miles of the Colorado
River, west of the 114th Meridian, were withdrawn for reclamation
purposes pursuant to section 3 of the act of June 17, 1902.4 The area
involved here was surveyed by the General Land Office in 1917. Both
before and after this survey, reaches of the river with which we are
concerned had been forming progressively larger bows or bends to
the west.

The force of the river's current was detaching soil from the west
bank and carrying it downstream. At the same time, soil from up-
stream was being gradually deposited on the opposite bank. Title to
soil accumulating upon the east bank of the river is in the United,
*States and, by the same token, owners of land on the west bank lost
title to soil eroded from their land.5

By 1923-24, the bows in the river had moved far enough west to
threaten levees constructed to protect farms in the Palo Verde Valley.
The seriousness of this threat is revealed in a report prepared in

* September 1922, which recommended that cuts be made in the river
channel to eliminate the bends. The bends in which the subject lands
are located were known as the TRaab, Hauser, and Comer bends. As
to the Raab bend, the report stated: "The river, for some tine past, has
given unmistakable evidence of its desire to develop this bend and at-
tack the-levee." In the Hauser area, the report observes: "The river,
for many years, has been developing an acute bend to the west." And
further, "As in the case of the' Raab and Hauser bends, this bend
[Comer] is becoming more pronounced each year." 6

Accordingly, in 1923-24, artificial cuts were made, straightening the
river's course and eliminating the bends. The lands within these
bends were separated from the eastern bank of the river and the Fed-
eral withdrawn lands to which they had been attached. These are the
lands which are the subject of the color of title applications.

The Color of Title Act permits persons in certain circumstances to
obtain limited amounts of public land to which they do not have title.
Section 1 (a) of the 1953 amendlent requires the Secretary to issue a

* patent for not to exceed one hundred and sixty acres for an appraised
value of not less than $1.25 per acre, whenever it is shown to his satis-
faction that a tract of land has been held (1) in good faith (2) and
in peaceful, adverse possession, (3) by a claimant, his ancestors or
grantors, (4) under claim or color of title, (5) for more than twenty

4 32 Stat. 388, 43 U.S.C. sec. 416 (19,64).
6 New Orleans v. United ,States, 35U.S. (I Pet.) 662, 717 (1836).
A Report to Board of Directors, Palo Verde Joint Levee District, by C. N. Perry and F. C.

Finkle, September 5,1922. [Italics added.]
767Stat.2.27;43U.S.C.sec.1068(a) (1964).
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years, and (6) that valuable improvements have been placed on the
land or some part of it has been reduced to cultivation.

:The Color of Title Act applies only to public land, i.e., vacant, un-
appropriated, unreserved Federal real property subject'to the public
;land laws.. Bea'ver v. United States, 30 F. 2d 4 (9th Cir.-1965). In
the Beaver case a color of title application was filed for land accreted.
to withdrawn land located on a stretch'of the Lower Colorado River
slightly downstream from the present area of interest. The Court of
Appeals upheld the trial court's denial of the color of title claim on the
basis that:

* * * (a) this was not land sbject to public entry, for it was land accreted
to withdrawn land; -and (bl) withdrawn land is not subject to the Color of Title
Act because it is already appropriated for other purposes.. [Citing Federal Power
Comm'n. v. State of Oregon, 349 U.S. 435, 446-48 (1955), and other cases.]

- This decision serves to reaffirm the principle, established in earlier
cases, in Departmental decisions, and Federal regulations, that public
land does not include reserved or withdrawn land 8 and that accretions
to withdrawn land become part of that land -and subject to the
* withdrawal.

The~rules of law a:ecting the movement of streams may be simply
stated. The gradual-and imperceptible accumulation of land by action
of a river is known as accretion.9 Gradual and imperceptible reduc-
tion of land by such action is erosion. Title accrues to the upland
owner by accretion.l It is lost by erosion.

Avulsion is the sudden and perceptible shifting of the course of a
river."l It may be natural or artificial. In the case of avulsion, title
to the avulsed land is not lost by its, former owner nor does it accrue
to the owner of what was forinerly the opposite bank.12

Although the distinction between accretion and avulsion is often
discussed in terms of: the suddenness of stream 'movements, for pur-
poses of deterniining title to land along rivers which flow rapidly
.and whose banks are susceptible to erosion, the Supreme Court has
recognized the preferable test to be whether the land in question
retained its identity.3 In the case of erosion the soil detached is
carried downstream.: Other soil, i.e., soil from upstream, is deposited

UniteC State, v. Minnesota, 270 tJ.S. 181, 206 (1926) S. Rep. 857, S5th Cong., 2d Sess.
(1958) ; Claude M. Williams, Jr., et al., A-29928 (March 26; 1964); Axel Ursin, A-28310
(Aug. 4, 1960); 43 CFR sec. 2214.11(b).

9Tiffany, ReaZ Property sees. 1219, 1220 (3d ed. i989).
°9 Jeff ers . Est OoaLa.nd o., 134 U.S. 178, 191-193 (1890), and cases cited.

4 Tiffany, eupra, sec. 1222.
12Nebraska v. Iowa, 14 .S. 859, 36S-369 (1892), and cases cited.
1 Ibid at 369.
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on the opposite bank. Ownership of the soil lost is not replaced by
ownership of soil added to the opposite bank because it is, different
0oil.14

Thus, even in situations where the erosive action of a stream appears
to be rapid, an avulsion occurs only where the stream cuts a new
channel, isolating certain soil and leaving it undisturbed. If a stream
"cuts out a new channel throughthe land, so as to separate parts of
the land which were formerly not separated, the ow-nership of each
part remains the same as before **a* 1 Because of the presumption
in favor of the permanence of boulildary lines, any change ilia riparian
boundary is presumed at law to be an accretion rather than an
avulsion.16

In order for these lands to be subject to color of title applications,
the claimants must prove that they were original1y California lands
and were separated from the'west bank of the Colorado River by an
avulsion or series of avulsions. In so doing they must overcome the
legal presumption that such. boundary changes are accretive. The
applicants have presented no evidence to the Department which over-
comes this presumption. In fact, the engineering report prepared for
the Palo Verde Joint Levee District strongly supports the Depart-
ment's position that the westward movement of the river was gradual
and therefore accretive.17 Furthermore, according to Department
engineers,; avulsions normally occur; where a stream has developed
bends and seeks to assume a more direct course; only extraordinary
circumstances would cause a stream to move erratically 'sideways
developing bends or bows by avulsion.-

The applicants contend that the 1909 closure of the Laguna Dam
artificially increased, by aggradation, the river's latural instability,
possibly causing avulsive changes. No evidence has been presented
to support this contention. The same argument was made by appel-
lants in the Beaver case, supra, as to a stretch of the river slightly
dotonstream 1 from the lands for which these applications are made.
In Beaver the trial court and Court of Appeals rejected that agu-
ment.' The Court of Appeals noted that the "erection of artificial
structures does not ater the application of the accretion doctrine
(County o St. Clair v. Lovingston, 90 U.S. (23 Wall.) 46, 50-66
(1874)," unless the structures were intended to cause, accretion. It

" Beaver v. Usite4 States, supra at ;.
31 4 Tiffany, Real Property, sec. 1222, at 625.
16 Olahoma v. Texas, 260 U.S. 606, 636-638 (1923) ,Wc-koff v. Mayfield, 260 Pac. 340,

342 '(1929) Ibid.
'7 Supra, . 410, note 6.
18 Therefore more likely to be affected by the closure of Laguna Dam.
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concluded tat the Government's evidence disclosed that the Laguna
Dam had little,' if any, effect upstream.19

It follows that the applications under the Color of Title Act were
properly denied as being made to withdrawn land.

However, other arg-tments are advanced by the applicants They
- urge the Department to accept thied determination of the Colorado

River Boundary Commission which established the present channel of
the river as the mutual bouifidary between California and Arizona ini
the area in question. However, three factors militate against reliance
on the Boundary Commission. First, the Commission adopted the

* present, river channel as the boundary after failing to discover evidence
sufficient to retrace the meanderings of the entire stream since 1850.
* However, this does not preclude the possibility of establishing the
movements of a relatively short stretch of the river during the decade
preceding the 1923-24 artificial cuts, particularly where, as here,
sufficient evidence is available.. Second, the Commission's own report

* fails to overcome the presumption that the river's movements were
accretive. It concludes that all available historical data is, not "suffi-
ciently comprehensive or accurate to make determinations of the avul-'
sive nature of changes in the location of the channel except for a
conparatively few cases." 20 Third, the effect of the pplicants' argu-
ment is that an agreement between states as to their boundary should be
dcispositive of title to United States property. However, agreemenits
regarding jurisdiction or sovereignty over land do not affect title to
land.2' In- fact, the legislatures of both Arizona and California, in
ratifying the bouLndary agreement, specifically provided that title to
lands was not to be affected.22 Furthermore, the boundary agreement
itself amounts to an interstate compact which, under Article I, section
10, clause 3, of the Constitution, Congress is required to ratify, and>
such Congressional approval has lnot been given.

In conclusion, it is appropriate to point out that even if the Color of
Title Act were applicable here, certain basic requirements of that Act
have not been met. The color of title applications indicate thatat least:

' Citing with approval the trial court's finding that:
[Tihe assumption would not support a finding that the aggradation attributed to

,the building of the Laguna Dam was more than a minor factor in causing the erosion 
and accretion at the site 'of the parcel. There are many other natural factors which
played a part in the erosion and accretion which took place.

Beaver v. United States, supra, at I. :
Joint Summary Report, olorado River Boundary Commission (Dec. 27, .1954),

2 United States v. Perohemaso, 32 U.. (7 Pet.) 51 (1833).
22 Ariz. Laws 163, ch. 77, sec. 5, Ariz. Rev. Stat. 41-522; Calif. Stats. 1963, b. 859

sec. 4, Cal. Gov. Code sec. i75.
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parts of the claimed land have not been occupied for the requisite
twenty-year period. In several instances clearing operations did not
begin until the mid forties and proceeded gradually over a number of
years. 0 Any .ind-not held forthe required period could not be validly
:claimed under the act.23

Further, to establish good faith the original occupants must be
shown to have been unaware of the 1923-24 artificial cuts. However,

: Palo: Verde Irrigation District records indicate that a number of the
applicants or their grantors were activeaeither as individuals or repre-
sentatives of. corporate holdings, in Irrigation District affairs. Since
the 1923-24 cuts were common knowledge in this area, at least some of
the occupants must have known that the exposed tracts were Federal
withdrawnlandandwerenotthe product ofaccretion.

Another defect in the applications stems from the fact that the lands'
in question were originally cleared and occupied as a few large hold-
ings. The Color of Title Act clearly contemplates patenting of only
160 acres for each original occupancy. In cases where the area held
exceeds the statutory maximum, the Secretary is given authority to
determine what subdivisions, not exceeding the 160 acre; limit, should
be patented.24 Occupants of the claimed land include Ulmer Ranches,
Inc., .Union Feed Yards, Inc., John Norton Farms, Intake Farms, Inc.,
B&KFarms, Inc., and others. Five original large holdings were:
broken down, in most cases a few months before applications were filed,
so that no individual holding now exceeds the. 160 acre limitation of the
Color of Title Act. Since the original occupants of the large holdings
would have been limited by statute to 160 acres, these occupants cannot
defeat the statutory intent by subdividing the land- to permit each-
grantee to qualify for a 160: acre tract under the Color of Title Act.

Finally, the applicants assert: what they consider to be their
:'equities,": namely, that the failure of the Government to claim the
land during the period when it was being improved establishes ex-
ceptional rights in the applicants. However, since estoppel does not
operate against the United States, the inaction of Federal employees
does. not prevent the United States from asserting a valid title to its
o wn property. 2 5 Under Article IV, section 3, clause 2, of the Constitu-

tion, Congress alone is given authority to dispose of public property,2e
and no 'equities" which counterbalance this authority are created in

23 Beaver v. United States, supra at 9-10.
2443 U.S.C. see. 1068 (1964).
22 United 9States v. California, 882 U.S. 19, 89-40 (1947).; Utah Power & Light Coqntpan.y,

v. UnitedStates, 243 U.S. 389,408-409 (1917).
SOt ibson v. Ohouteau,.80 U.S. (18 wall.) 92, 99 (1871); Ashwander v. Tenneasee Valy
4Aithoritj, 297 U.S. 288 (1936) Aiabama v. Teaas, 847 U.S. 272 (1954).
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the absence; of anf assertion or rights stemming from administrative
action validly taken under an act of. Congress.

I must advise 'you, therefore, that the color of title applications
were properly ejected by the Department as claims to Federal with-
drawn land and that there is no administrative action possible by
I'which' title can be recognized to be in the claimants.

F::: J . .ARxnny
Solicitor

APPEAL OF PETER KIEWIT SONS' COMPANY

IBEA-405 Decided Oeto ber: 21 1965

Contracts: Disputes and Remedies: Jurisdiction-Rules of Practice: Ap-
peals: Dismissal-Contracts: Performance or Default: Compensable
Delays

An appeal will be dismissed for lack of jurisdiction as to claims of, the con-
tractor for expenses of delays allegedly caused by the Government, where
such delays are not compensable under the provisions of the'contract.

Contracts: Construction and Operation:- Changes and Extras-Contracts:
Disputes and Remedies: Damages: easurement-Contracts: Disputes
and Remedies: Equitable Adjustments

Where a contractor is required to perform extra work of a kind not provided
for by the contract unit prices, the contractor's actual cost of, such per'
formance is the proper basis for an equitable adjustment of the contract price..

'BOARD OF CONTRACT APPEALS

* In this appeal the contractor, hereinafter also referred to as the
appellant, seeks to recover the sum of $201,350 claimed to be due from
the' Government as a result of changes in the work and additional
expenses caused by delays and errors in staking, loss of efficiency,
additional work and the necessity of prolonging the work for more
than one work season..

The Board heretofore denied the Government's motion to dismiss
'the appeal,' and pursuant to that decision a hearing was held in Seattle,
'Washington, in July 1964.0

The contract, dated September 25, 1959, was in the total estimated
amount of $425,267.90.. By the terms of the contract,. under' Project

" Peter Kiewit Sons' Company, IBCA-405 (March 13, 1964), 1964 BCA par. 4141, 6
o r. Contr. 281 (e).
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NP-A4,B1, the contractor was required to grade and surface nearly
eight miles of the McKinley National Park Road in Alaska. In gen-
eral, the new road followed an existing road, and to some extent the
project road coincided with the existing road as an improvement of it.
The contract documents included Standard Form 23A (March 1953)
and Standard Specifications. for Construction of Roads and Bridges on
Federal Highway Projects, known familiarly as FP--57.

Under an agreement of long standing, the contract was funded and
executed by the Department of the Interior, but the administrative
responsibility for inspection, acceptance and payment was vested in
the Bureau of Public Roads, Department of Commerce.

Prior to.a preconstruction conference in April 1960, appellant had
prepared a "Construction Progress Chart" indicating the approximate
dates for starting and completing various phases of the work. This

- chart contemplated that the contract work would be commenced on
May 20, 1960; and would be entirely completed about September 10,
1960. The contract provisions allowed 135 days for completion of
performance. Also, according to the;testimony of appellant's Job
; Superintendent, Mr. Clance McEllravy, it had been planned, in accord-
ance withappellant's general practice, to start the work with un-
classified excavation near the center of the project where most of the
cut and fill work was located.- This phase, according to Mr. McElravy,
was to be followed by placing a layer of gravel, to minimize difficulties
in hauling material when rain occurred. The gravel was to be obtained
from the rivers at either end of the project. An additional reason for
planning the unclassified excavation as the first stage was the desira-
bility of removing the top layer of brush and tundra in all cut sections
as soon as possible, so as to expose the underlying frozen earth or
"permafrost" (of frequent occurrence in that part of Alaska) to the
thawing actions of the air and sun. Then, the permafrost could be
excavated in successive layers without the added expense and slower
operation of ripping.

However, in the appellant's covering letter of April 26, 1960, trans-
mitting he chart to the Division Engineer, Bureau of Public Roads,
the appellant made the following request:

We hereby request permission to start construction operations between May
25th, 1960 and June 1, 1960 on that part of the project nearest the Sanctuary
River and in general proceed with construction from the Sanctuary River to the
Savage River.

Appellant's work camp was established at the 'west end of the project
near the Sanctuary River, about May 31,1960. For several days there-
after the stakes that had been placed by the Government did not cover
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an area large enough to permit the effective use of appellant's-ma-
chinery. During that period appellant used some of its equipment to
level a small airport for a third party, at a joint between the railroad
and the Park Road.d

iNotice to Proceed was issued June 3, 1960, received by the contractor
on June 6, 1960. The contract was completed on August 22, 1961.

Appellant alleges that the delay by the Govermuent in commencing
the staking of the road as one of the causes of prolonging the job.
However, testimony offered by the Government showed that during
the preconstruction meeting the Government requested that appellant
give two weeks' notice of its intent to begin work in order that sufficient
staking could be done before arrival of the contractor's forces. At
that time, according to Mr. John A. Russell, National Park Service
Project Supervisor for Alaska, the contractor advised that it could not
furnish two weeks' notice before starting work; that its operations
would be flexible enough so that it could be performing work of some
nature, 'in the absence of more complete preparation by the Govern-
ment. Mr. Russell testified on cross-examination that during the con-
ference in April 1960, the contractor advised the Government that it
would be ready to start work in the first part of June, at the Sanctuary
River. This informal advice does not seem to have been a firm coin-
mitment, there being no day certain specified for the expected com-
mencement of work. Mr. McElravy had testified that during the meet-
ing the starting time was discussed as being "the last of May." If the
contractor was unable to furnish notice two weeks in advance of start-
ing the project, it is hardly reasonable to suppose that in April it could
have given definitive notice more than a month in advance.

Claim No. 1-ultip7e Change and Line Change $14,764.

In addition to the lack of staking at the start of the job, appellant
claims that it was not flly compensated for expense and delay in con-
nection with Change Order No. 1, which directed that the grade of
the road be raised where it was to cross i stream in a gully and con-
sequently increased the required length of a large structural plate
culvert pipe to be placed in the gully at Station 856+27. It also di-
rected a change in the line of the road between Stations 902 and 908.

The pipe (known in the trade as "Multiplate") was constructed of
curved steel plates, each about 6 feet long, that were usually assembled
and bolted together at the time of installation. When so assembled, the
pipe was 8 feet in diameter. Sheet No. 15 of the contract drawings re-
quired a 70-foot pipe, and Bid Item 455 (QG) estimated that the pipe



418 DECISIONS OF THE .DEPARTMENT OF XTE INTERIOR [72 .. ,

would be 70 feet in length. Ol June 28, 1960, the Government orally
advise Mr.; McElravy' that al 'dditinal 26 feet of pipe would b
needed for this culvert, because offthe ihcrease in the height and width
of the ebankment. On that same day, by telephone, Mr; McElravy
ordered the additional length of pipe. elivery of the additional pipe
was scheduled for about August 6, 1960, but because of delay in transit
it did not arrive until August 13, I960. The additional 26 feet of pipe
and the'original 70 foot length were bolted together aid' placed in the
stream that was to flow through the pipe. The pipe was then backfilled
and the culvert Was completed on August 22,1960.

The findings of the contractingbofficer are in error with respect to t6
dates of starting and completion of the culvert. On page 6 of t6
findings it is stated that installation of the original 70 feet of the multi-
plate began on July 5, 1960; that fill was placed on July 22, 1960, and
that "hauling over the pipe continued thereafter without difficulty.3"

The time required for obtaining the additional pipe caused a corre-
sponding delay in work to be performed to the east or far side of.th
stream, where most of the cuts were located and in certain work on
the west or near side of the stream, where most of the fills were to be
made. Loss of efficiency is claimed concerning Work performed after
c ompletion of the culvert, attributed to the necessity of ripping
through the permafrost sections. It was not then possible, because of
the loss of time, to proceed with the original plan of first scraping off
the top layers and thawing the permafrost, as hereinbefore described.
The various delays thus prolonged the project into the following year,

*: it is alleged. Except for an old bridge for the existing road nearby,
there was no way for the contractor's equipment to cross the stream
that was to flow through the pipe, until the pipe had been placed and
backfilled. The old bridge was not safe for heavy machinery. It is
the contractor's position that it could not have reinforced or rebuilt
the old bridge without closing it to traffic for a considerable period.
The contract specifications required that the existing road into the
Park be maintained for the use of the public except for periods not ex-
ceeding one hour, to be coordinated with the Park Service to avoid'im-
convenience to busses, etc.2 * The Government contends that the cong
tractor could have first placed the original 70 feet of the pipe and could
have backfilled it to the extent that it could be usedas a bridge. HowL
ever, the contractor maintains that if it hadplaced and backfilled the
original 70 feet of pipe, it would not have been feasible later to comect
the 26 additional feet of pipe to the original 70 feet while the stream

2Article 4.3, Construction ad MHaintenance of Detours, Section 4, Scope of Work,
Special Provisions, Part 2.
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was flowing through the-.pipe. Additionally,- practicatconsiderations
involving the .necessity of freedom to roll the pipe whileboltinig sec-
tions together and& the possibility' that the original 70 feet would be
distorted in shape by the weight of the fill above it were advanced -by
fthe coitractor as reasons for n6t placing and backflling the 70 feet of
pipe when itwas first assembled, about July 12, 1960.

The Board finds that the osition of the contractor. is. reasonably
sound with ikespect toi.the necessity of aavaiting delivery of the ad-
ditional length of pipe before constructing the culvert.:- A thorough
analysis of the claim and of the costs associateclwith it reveal, however,
that the relief requested is based entirely on Government delay, for
:which the contract provides no remedy except extension of time for per-
formance. The:ontractor was compensatedby means of the contract
Ullit, prices, for the additional length of pipe and for the increased
volume of backfill. In, no case has the contractor complained that the
quantities of items easured for paymenit pursuant to "the contract
were too. low, either as to this claim or the other claims included in

.this appeal. Moreover, the contract work was completed' within the
,time required (as extended); hen'ce,'no further exiensions of time are
c :laimed.: 0: : : : :: : .. : i ::: 4: 

The contract provisions, for payment on the basis of the actual
quantities of work. performed at specified bid prices afford the only
means: 'of :monetary compensation to the contractor for additional
quantities exceeding the estimates aside from the clauses specifically
permitting adjustment in certain circumstances, such as the Changes
clause.3 Where a change requires extra work of a kind not' covered
by the:contract prices, the contractor is entitled to an equitable adjust-
ment for the cost of performing the extra work.. If the extra work
necessitates additional time for performance of the contract, the con-
tractoris entitled to an equitable adjustment in the time, for, per-
forrmance allowed by the contract 'and this is true irrespective of

a'CRANGES
'"The Contracting Officer may at any time, by a written order, and without notice to the

sureties, make changes in the drawings and/or specifications of this contract and within
the general scope thereof. If such changes cause an increase or decrease in the amoant
due under this contract, or in the time required for its performance, an equitable; adjust-
ment shall be made'and the contract shall be modified in writing accordingly. Any claim
'of the Contractor for' adjustment under this clause must be asserted in writing within 30
days from the date of receipt by the Contractor of the notification of change: Provided,
Xhpeser, that the Contracting Officer, if he determines that the facts justify such action,
'may receive 'and consider, and adjust any such claim asserted at any time prior to the date
of final settlement of the' contract. 'If the parties. fail to agree upon the adjustment to
be made the dispute shall be determined as provided in Clause 6 hereof. But nothing
provided in this clause shall excuse the Contractor from proceeding with the prosecution
of the work as changed. Except as otherwise herein provided, no charge for any extra

;work or material wilIbe allowed." V .
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whether the cost of such extra work is compensable at the unit prices or
under the other payment provisiobs set out in the contract. 4

The contractual arrangement for estimated quantities and fixed
unit prices whereby such agreed unit prices are applied to the actual
quantities of work performed obviously makes for flexibility of admin-
istration. In most cases it also eliminates the necessity for issuance
of a formal change order. The equitable adjustment for variations
in quantities is automatic and, thus, it excludes the time-consuming
processes of ascertaining the costs of the additional work and the
negotiation of a price adjustment pursuant to the Changes clauses.5

We are not concerned here with the type of adjustment of the unit
prices permitted by Articles 4.2 and 9.3 of FP-57 in the case of a
variation in the quantity of a major item (identified in the contract)
exceeding 25 percent of the contract estimate. However, sch an ad-
justment was made under the instant contract with respect to an
overrun of Item 102(4) Borrow Excavation Case 1. The parties
agreed on a new unit price of $1.11 per cubic yard for the excess
quantity (compared with the original bid price of $0.73 per cubic
yard), as embodied in Change Order No. 2 dated November 7, 1961.

The same line of reasoning applies to the companion claim identi-
fied as a "Line Change." According to the contracting officer's find-
ings, the Government determined that the course of the new road, as
previously staked on June 16 and 17, 1960, should be changed to
follow more nearly the existing road between Stations 902 and 908.
This section was restaked on July 30, 1960 and all grading and fill
operations were completed by the Contractor on August 13, 1960.
In addition, the contracting officer's findings include the statement
that the work required by the Line Change was carried out "in regular
sequence with the Contractor's other operations." The record does
not clearly disclose in what manner or to what extent the contractor's
performance of the contract was made more costly by reason of the
Line Change except as it may have contributed to the over-all delay
in performance. The evidence indicates that- the contractor was de-
layed by the restaking for the Line Change but other work was being
performed during the period of restaking. In its claim letter of
August 10, 1962, the contractor seems to relate its clain for addi-
tional compensation under Change Order No. 1 (dated August 8,.
1960), to the inadvertent omission of revised drawings that should
-have accompanied the change order, describing the changed work.
The change order was received by the contractor on August19, 1960,

4 & M Contractors, Inc., IBCA-325 (April 21, 1964), 71 I.D. 132, 1964 BCA par. 4208,
6 Gom. Contr. 257.

6See Spector, An Analysis of the Standard "Changes" Clause, 25 Fed. B.J. 177, 187.
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* and the revised drawings were delayed until September 22; 1960.
*However, all of the work required-by Change Order No. 1 had been
completed by August 22, 1960, in accordance with the revised stak-
ing, so that the change order merely confirmed what was an accom-
plished fact. Examination of the itemized charges in Enclosure "A"
attached to the claim letter of August 10 1962, discloses that the total
amount of $14,764 for Claim No. 1 is apparently attributable to "Rip-
ping Frost (1960)." Ve conclude that the delays occasioned by

*Multiplate Change and the Line .Chahge, under the contractor's
theory, prevented the contractor from following its original efficient
and economical plai (discussed earlier in this opini6n) of scraping
off the top layers of soil, in' the early stages of the project so as to
thaw the permaafrost and avoid the slower and more costly, process of
ripping.

In any event, it is clear that this.claim is one for the costs of delay
Vanld for thle "ripple" effects or indirect results stemming from the
issuance of a change order. As such (absent a "pay-for-delay' type
of contract clause) it is a claim for breach of contract. The contractor
does not laire that it was not compensated for the direct costs of
performing the changes themselves. In certain: other claims made
-by the contractor; the delays and'indirect results flowing from Challge
Order No. 1 are asserted to be responsible (together with other causes)
for the necessity of continuing tle project into the following year..
Appellant contends that the Governmenit, having had ample time tot;
make any substantial changes after execution of the contract and
before commiencement of the work, breached the contract by its several
allegedly arbitrary and capricious changes that unnecessarily pro-
longed the" contract perfornance into a second work season. As we
stated in our -opinion 6 denying the motion of the Government to dis-
miss this appeal: -

If it should develop that such claims are in fact claims for breach of con-
tract, then (contrary to appellant's theoryj -the Board would have no jurisdi-
tion, as .we have- held on numerous occasions. ' The Board's po-wer to grant;;
relief must be found within, the "four corners" of the contract, f6r that power
is not 'granted by statute, as alleged in appellant's reply brief, but, by the con-
tract itself. Tbne authority of the Board to decide questions of law does not
include authority to grant relief for breach of contract since it is not a dispute
arising "under the contract." (Italic supplied)

'The Board held in R. G. Brown, Jr., and Cos''p tny:I
It is well settled that in the absence of an express contract provision such

as a' "Suspension of Work?' clause (not present here) this Board has no juris-

8 Note 1, 8upra.
X BCA-356 (July 26, 1963), 1963 BA par. 3,799, 5 Gov. ontr. 406(k). See also,

United States v. Rice, 817 U.S. 61 (1942).
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diction over a claim for expenses incurred as a result of Government interfer-
ellce or delay.

Accordingly, the appeal is dismissed as to Claim:No. 1.'

Claims fNo. 2 and 6-Incorrect Staking in 1960 and 1961 Resulting in.
Changes. $10,610

Appellant complains that frequent errors were made by the Govern-
ment in staking the highway, preliminary to the excavating, grading.
and embankment work performed by appellant. In addition td the
contribution of such errors to the over-all. delay that prevented.com-
pletion' of the project within the time anticipated by appellant, it is
alleged that 'the work performed by appellant. after the correction of
the errors wasmore costly than it would have been except for the er-
rors. The additional costs. are represented variously by the expenses

of moving appellant's equipment and work forces from one ocatioh to
another,: returning equipment. and operators to the location 'of the
staking changes, lost time caused by a decisionto change the length
of certain pipes, and delays occurring while stakes were being changed.

Appellant's brief, in discussing staking errors, states in' substance
that Claims No. 1, 2, 5 and 6 should.not now be treated as separate
claims for compensation but that the costs involved "should be in-
cluded as 'part of the'overall 'loss of:.fflciency.' Nevertheless, con-
sideration will be given to certain illustrative examples of' items within
Claims No. 2 and 6,: for the purpose of determining their eligibility
for possible adjustment pursuant to the Changes clause. No dollar
amounts have been assigned to the separate items inv:olved.:

Thedetails concerning equipment time and labor 1hours alleged to.
have been expended are described in Appellant's' Exhibit L as tothe

1960 work season and in Appellant's Exhibit N with, respect to 1961.

Claim No. 2. Item (a)

The diary of appellant's superintendent; Mr. McElravy, contains an
e:itry for July 2, 1960, that is similar to the description'of the first
claim item ihEbibit L, also dated July 2,1960, and entitled: "Moving;
ecuipmentfrom 1120-one location to another, due to having to change
slope *stakes-3 hours lost."

The'contracting officer found that
'No work was done in this seetion (Station 1120) on July 2, '1960.; No stakes

were reported in error and no reworking of the section was reported nor recorded.

These conficti'ng statements have' been partially reconciled by the
explanation in appellant's brief:

,,~ ~ ~ ~ j -. ,c-,;,). :f ., i. ,; '-? S 0 ; \ S ' :' fD:
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On July 2, 1960, several men and machines were moved to the area of station
1120 to establish shoulder lines. The stakes were so bad no shoulder lines could
be established. Hence the men and equipment had to be moved to. another
location.

tI is apparent that the appellant's claim does not describe a situation
that constitteda change. It alleges errors that nay have resulted in
changes at a later time. The delay that was occasioned did not arise
out of any necessity. of repeating work previously performed. The
ppriod of 3 hours alleged to have been lost seems to have been adelay 
related to the determination that work could not be done feasibly at
Station 1120. and that. the. men and equipment could be more
usefully employed at another location "on, up the road," as Mr.
McElravy's diary recorded it.

The principles described in our discussion of Claim No. 1 concerning
the Board's lack of jurisdiction to consider claims for delay are als o
applicable in this instance. Hence, the appeal is dismissed as to Item
(a) of Claim No. 2.

Claim No. 2. Item (b)

-"July 15, 1960: More stripping required Sta.' 926-931-Had to move equipment
baek' in this area after stakes were changed from 2:1 to 3 :1 backslope-6 hours
lost time.

':::- Mr. McElravy's diary for July 15, 1960, contains the- following;
pertinent entry:

The B.P.R. man moved the cut stakes from a 2 :1 to a 3:1 Sta. 926 to 931 today
after we had stripped a steep slope to clean up;the 2:1 a few days ago.

The contracting officer found that acording to the' Goverment's
records the stakes were changed from 2:1 to 3:1 before the contractor.
had performed any excavation: and that the work of excavation in
accordance with the change had been performed on July* 8, 1960.
Furthernore. the contracting officer determined from the Govern-
ment's records that none of the -work .performed on.July15, 1960
included work on the slope between Stations 926 and 931.

The testimony and exhibits did not provide any, resolution of the
discrepancy between the contractor's records on the one hand, and the
fifdings of the contracting officer and the Government, records on
the other.

We conclude that appellant has not carried its burden of proof (as
to its allegations oncerning additional work of stripping the s1ope
in accordance with the revised stak&! Accordingly, the: appeal is
denied as to Item (b) of Claim No.2.

Of. R 4 1? Construction Company, IBCA-413 (September 2T, 1965).
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Claim No. 2. Item (E)

July 23,-1960: Slope stakes at Sta. -963 to 967-moved-after cut flnished-4-
]iours time: loss.

Mr. Mclravy's diary for July 23, 1960, includes the following:
The BPR boys are still re-marking stakes and resetting some. They have

moved some in the top of the back slope, Station 963-'to 967 and we havenearly'
all of cut finished.

- According to the- contracing officer's: fndings, the changes in the
slope stakes covered the area of Stations 962 to 968 plus 50. and such
changes were made beginning on July 8, 1960.' The restaking was coin-
pleted' before the contractor's grading operations had reached the area
in question, according to the contracting officer, who found that:

* ,* in:no instance did the Contr .actor have to refinish the slopes of any cut
section previously brought to grade. '

On cross-exatination, in response to a question describing the area
as Station 963 to Station 9674 Mr. McElravy replied as follows:

A. No. It was not in this location. I remember it well. It is right across the
road from Park Lot No. 17 and that is quite a cut in there.

The evidence offered by appellant concerning this Item (c) is so
inconclusive as to the location of the alleged occurrence that the Board
iscompelled to find that the appellant has failed to sustain its burden
of proof, as we held with respect to Item (b), supra.

Claim No. 2 Item (d)

:August 2, 160K-l Change of Mind on Pipe lengths by pipe inspector. at Sta.
789+43-4-,h'our time loss.:

Mr. McElravy entered the following comments in his diary concern-
ing this incident:

' No end to the monkey business on the corrugated metal pipe today at Station
789 plus 43. The T plans called for 50 feet of 24-inch corrugated metal pipe. The
inspector changed that to 54 feet by 24 inches. So Chris took back the lengths
to make up 50 feet and brought out lengths to make 54 feet. Then the inspector
Gary Clyde decided to put in 46 feet so Chris had to make ano6ther change of 
lengths to make it.

The, contracting officer did not deny that the changes occurred as
alleged, except to point out that the correct location was Station 789 +
1i; When the claim was asserted in the contractor's letter dated
February 1, 1961, no costs were stated. Exhibit L shows the following
described equipment and labor for the time claimed:

1 Pickup-1 Ermn.
-3 Laborers -

1 Flatbed truck-1 Oper.
1 D-6-1 Oper.
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Except for the trips made to obtain extra lengths of pipe or to return
pipe that eventually was not required, it does not appear that the con-
tractor was required to redo any work. More delay in the commence-
ment of actual performance, caused by changes in the character or
extent of the work or due to correction of errors does not- give rise to
a right to additional compensation, where, as here, the contract does
not specifically prov'ide for it.9 Accordingly, Item' (d) of Claim
No. 2 is disallowed.

Examination of the 2 remaining items of. Claim No. 2 and of the 17
items of Claim No. 6 as set forth in Exhibit N reveals that they are
similar in nature to one or another of the items described, supra, except
for work concededly done over again on May 24 and 31, 1961, and
resetting of 3 culverts in 1960. The contracting officer found that the
contractor was entitled to adjustments for these changes in the amounts
of $1,012.32 ad $578.55. It is understood that the contractor does not
dispute those findings.

The time allegedly lost by reason of the changes in staking amounts.
iMeach instaince to about 3 to 6 hours. Such minor changes are largely
unavoidable in a construction project involving the building of a
highway nearly 8 miles in length. The specifications (FP-5T) recog-
nize that such occurrences are "inherent in the nature of highway
construction." 1 0 While the cumulative effect of such changes and the
delays that resulted may have been a factor in prolonging the duration
of the performance of the contract, the Board finds that in no case has
the contractor shown that it is entitled to any additional compensation,
as originally asserted in its claim letters as to Claims No. 2 and 6, for
any changes in staking or as more particularly set forth in Appellant's
Exhibitst L and N. Accordingly, the~ appeal is denied as to Claims
No.i 2 and 6.

Clahns No. 3, 4, 8 and 9 through 19

These claims are associated with the contractor's allegations that
the Government was responsible for the delays and loss of efficiency

"Note 7, supra.
-: "4.2 Changes. It is mutually agreed that it is inherent in the nature of highway

'construction that some changes in the plans and specifications may be necessary during
the course of construction to adjust them to field conditions and that it is of the essence
of the contract to recognize a normal and expected margin of change within the meaning
of the clauses 'Changes' and 'Changed Conditions' in the 'General Provisions' of the con-
tract as not requiring or permitting any adjustment of contract prices, provided that any
change or changes do not result in (1) an increase or decrease of more than 25 percent in
the original contract amount, in the quantity of any major'item, or in the length of project,
or (2) a substantial change in the character of the work to be performed under a contract
pay item or items that materially increases or decreases the cost of its performance."

792-810-65-31
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that caused the work to fall behind the rate of progress envisioned by
the contractor, so that the project could not be completed during the
1960 'work season. This caused additional and unavoidable expenses
such as theL cost of moving out equipment and closing the camp-
$8,i69.64 (Exhibit J) in September 1960; moving in the equipment
and reactivating the camp in April and May 1961-14,418.87
(Exhibit B); travel pay-$1,111 (Exhibit C); air transportation-
$759 (Exhibit D) and other kindred expenses shown on Exhibits E
through I, and M.

To go back to a point prior to the beginning of performance, it has
been noted that the starting date contemplated by the contractor's pro-
posed progress schedule was May 20, 1960. Discussions between the
parties at the preconstruction conference resulted in an understanding
that the contractor would commence work during the last of May or
the first part f June 1960, although it was also indicated that the
contractor would not be able to furnish a definite notice of two weeks
in advance of starting work.

The testimony of Mr. McE'lravy shows that he and Mr. Selleck, the
contractor's Alaska area manager, first came to the project on Friday,
May 27, 1960, when the contractor's equipment and supplies began to
arrive. On May 31, the contractor's men commenced moving in. Mr.
Mcelravy had observed on May 2 that no stakes had been placed by
the Government. It does not appear that'any notice was given to the
Government by the contractor in advance of May 27, 1960, when Mr.
McElravy and Mr.- Selleck first appeared on the site. On the other
hand, the Notice to Proceed was not issued by the Government until
June 3, 1960, and then only at the request of the contractor.

Regardless of the question of timely notice by either party, it seems
to the Board that te Government should have commenced its staking
operations well in advance of the probable commencement of perform-
ance by the contractor. The Government's obligation in this respect,
while implied rather than expressed in the contract, was made more
critical by the slow progress of the staking work because of the relative
inexperience of its staking crew, lack of sufficient stakes and the un-
familiarity of the crew with a new system of calculation.

Additionally, there is little doubt that the "green" Government stak-
ing crew made an unusually large number of errors, many of which
affected only 1 or 2 stakes in a given location. In such cases, the con-
tractor proceeded with its work after checking the adjacent stakes, and
projecting from those stakes if' they were: found to be correct. Mr.
McElravy and Mr. Claire Piller, equipment foreman and grade fore-
man for the contractor testified that no complaint usually was made
concerning errors in staking unless more than 1 or 2 stakes were wrong.
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We have discussed the delay that was occasioned by the changes,
affecting the multiplate pipe and the inability of the contractor to
strip off the successive layers of tundra and earth for more efficient
excavation of permafrost (due also in part to the lack of advance
staking). There were no doubt other factors, such as weather, that.
militated against the possibility of an orderly, uninterrupted and
complete contract performance during the 1960 work season. Not
only did it rain a great deal during August 1960, but the winter
weather began, to close in prior to; September. 1, 1960. Thereafter,
conditions were not suitable for further operations and the project was
closed down on September 2, 1960. The contractor's original schedule
required that its performance be continued until September 10, 1960.:1

It is conceded that the Government had a contractual right to make
changes. Moreover, there was no representation on the part of the
Government that it would be possible to complete- the contract within
the 1960 work season. It was perhaps theoretically possible to do so,
but such a possibility was dependent upon the absence of substantial
delays caused by changes in the staking or other phases of the work.
If the contractor had seriously contemplated using a double shift in
order to take advantage of the long hours of the northern summer day-
light, any such possibility was abandoned at an early stage upon
discovery of the slow progress of the staking operations.

In Weldfa, Inc.,j' the Board had occasion to examine a. series of
landmark decisions, originating with Clioutecau v. United States,'2

dealing generally with costs of delays in the performance of work not
changed, resulting from the additional time required for performance
of numerous change orders, and delays occurring while work was
suspended pending the issuance of a change order, as distinguished
from costs incurred in the performance of the portion of the work
that was changed. In Chouteau, the Supreme Court held that in the
absence of express contract provisions therefor, the contractor could
not recover expenses incurred after the completion of changes in
construction of a Civil War ironclad vessel, where the very numbers
and magnitude of the changes prolonged the contract performance by
nearly 2 years into a period of higher costs of material and labor. In
United States v. Rice, case, spra, the contractor was delayed by a
change in the location of the building that was to be constructed and:
there was, a considerable delay while a new foundation was prepared.
The-Supreme Court held that the overhead expenses of the contractor

"IBCA-2.68 (August 11, 1961), 68 I. 241, 61-2 BCA par. 3121, 3 Gov. Contr. 500.
12 5 U.S. 61 (1877).
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for the period of delay while the changes were being issued and carried
out could not be recovered from the Government.

As we stated in Weldfab, the Court of Claims in later cases, such as
Peter Kiewit Sons' Co. v. United States, 8 distinguished Chouteau and
Rice by holding that there is. "an implied obligation on the part of
the Government not to willfully or negligently interfere with the con-
tractor in the performance of his contract." Breach of this obligation
would give rise to a cause of action in the courts. It is clear that
under whatever theory appellant seeks recovery of expenses of delay,
interruptions or loss of efficiency alleged to have been caused by Gov-
ernment actions-delay in staking and in the issuance of changes or on
delay in the form of extended time of performance-the dispute must
sound in breach of contract, where, as in this case, there is no contract
provision permitting monetary compensation therefor.. As such it is
not within the jurisdiction of the Board. Hence, we do not arrive at
the question of whether any of the acts or omissions of the Government
amounted in fact to breaches of contract. Accordingly, the appeal is
dismissed as to Claims No. 3, 4, 8 and 9 through 19.

Claim 5-Ennring added to Contract

In order to expedite the task of staking the work, the contractor sent
one of its engineers, not originally contemplated to be employed in
performance of the contract, to assist its forces in correction of errors
in staking. The contracting officer determined that those services
were not ordered by the Government and were not required in addition
to the already adequate engineering services provided by the Govern-
ment.

The evidence does not show that the additional engineering services
were specifically ordered by the Government. The Board finds that
such services were voluntary 14 and the expense thereof may not be
paid by the Government. Even if such services were necessary as
mitigation of the expenses of delay, the Board, would have no juris-
diction. The appeal is accordingly dismissed as to Claim No. 5.

Claim No. 7-Execavating. and Badckflling $9,432

During the 1961 work season a number of "soft spots" were found
in the previously onstructed road embankments that had been brought
to grade (or nearly so) during the 1960 work season. In those spots

1 188 Ct. Cl. 668, 674-75 (1957).
b>R & t contra tors, Inc., IBCA-325 (April 21, 1964), 71 I.D. 182, 1964 BOA par. 4208,

6 Gov. Contr. 44(h).
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fill material had apparently settled, due to the use of marginal ma'-
terial. The material had been inspected by observation in places.
The contractor was directed to excavate these soft spots to a depth that
would reach stable material and refill the excavations with selected
material. The contractor was paid for unldassified excavation at the
unit bid prices in the contract and for back fill at the prices for borrow
or crushed aggregate, depending on the type of material used.

- The contracting officer took into account the additional expense of.
excavating small, scattered areas, and of returning the contractor's
equipment to the locations involved. The contractprice for excavating
was $0.57 per cubic yard, and the contracting officer made .a unilateral
determination (in the absence of detailed data. from the contractor).
that the contractor; was entitled to an additional payment of $0.93:
per cubic yard (thereby arriving at an estimated reasonable price of
$1.50. per cubic yard) for 1209.7 cubic yards., or a total additional
payment of $1,125.02.

The contractor furnished. cost data with its brief,; and in Exhibit K.,
showing equipment rental and labor costs, plus indirect costs. Using
this method, the contractor arrived at a total claim of $9,432. It does
not appear that this amount includes any credit for the amounts
already paid by the Government. for this work. The record does not
reveal the total sums so paid, except as to the contract unit price of
$0.57 per cubic yard for excavating 1209.7 cubic yards. Mr. Lawrence
L.: Walker, the Project Engineer who succeeded Mr. Divine .about
July 29, 1960, testified that the contractor worked about 2 days on
the largest area to be repaired, using 3 "-Eucs" and a "Cat." ' le testi-
fied that the contractor was paid for excavation and also for selected
material- as backfill. Mr. Walker estimated that the total time re-
quired for repairing all of the soft spots was 4or 5 days. His opinion
agrees closely with the total of 37 hours shown in the tabulations of
Exhibit K.

A review of iovernment's Exhibit No.J10 (Chief Inspector's Daily
Summary) shows that the; work performed and the equipment used
by the contractor tallies with the descriptions in Exhibit, K. A spot
check of the rental rates charged in Exhibit K indicates'partial con-
formance with the rates specified in Article 9.5 (c) of the contract
for force account work. Some of the equipment used cannot be readily
identified-with equipment described in Article 9.5 (c). Also, there are
some duplications of charges, such as those for repairs, that are speci-
fied- by Article 9.5 (c) to have been already included in the rental rates
agreed to in that article. On two of the dates,June 5 and 6 1961.
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listed in Exhibit K, the repair work was performed in a cut area, and
not in a fill embankment, according to the contracting officer's findings.
Therefore, the excavation and repairs for those dates were excluded.
from the contracting dificer's calculations for additional compensation.
Offsetting these deductions to some extent, the contracting officer found
that the contractor had made repairs to soft spots in 3 other areas not
claimed by the contractor. Apparently the reason for excluding from
the payment calculatiofns the work performed in cut sections was' the
fact that such work had not been previously performed, pursuant to
the requirement in Section 102-3.9 of Specification FP-57, as follows:

102-3.9 Removal of Unsuitable Material. When unstable or other material
which is unsuitable for foundation, roadbed, or other roadway purposes occurs
within the limits of the roadway, the contractor shall excavate such material
below the grade shown on the plans, or as directed, and backfill the areas so
excavated with suitable material. * * *

These areas, being in cut sections, had no fill placed over them.
Hence, the contractor was not required to do over any work, but was
merely completing required work that had not been finished previously.

Accordingly, there should be deducted from Claim No. 7 the sum of
$2,257.13 asserted in Exhibit K for work performed on June 5 and 6,
1961, leaving a balance of $7,174 (the nearest dollar figure).

The Board considers that the piecemeal working conditions that
prevailed make it inappropriate to use, in the determination of an
equitable adjustment, a rate per cubic yard that has no demonstrated
relationship to actual cost. It is well known that work of a frag-
mentary and intermittent nature is more costly than work performed
in planned sequence. No evidence was submitted by the Government
tendingto controvert the cost data in Appellant's Exhibit K. In fact,
the time claimed by the contractor as having been required for per-
formance of the work (29 hours, after deducting 8 hours disallowed

- for June 5 and 6, 1961) is well within-the 4 to 5 days of the Project
Engineer's estimate. We conclude that the contractor's actual cost
is the proper basis to be taken into account in arriving at an equitable
adjustment.

However, in order to arrive at an equitable adjustment 'with respect
to the 3 additional areas allowed by the contracting officer, it is nec-
essary to obtain the contractor's actual costs for the work performed
in such areas. It is also essential that duplications of charges con-
tained in Exhibit K be eliminated and that where equipment used by'
the contractor is not among the machines for which rates are prescribed
in Article 9.5(c), "rental rates be agreed upon as required by Article
9.5 of the FP-57 Specifications."
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*While the record shows that the contractor received payment at the
contract unit prices for excavation and backfill, the payments made
for excavation are the only figures apparent in the record., The
amounts previously paid for backfill with selected material and
crushed; aggregate are not stated in the contracting officer's findings.
It is not possible to ascertain such amounts, with any degree of
certainty, from the pay estimates.
* The Board finds that the contractor is entitled to additional com-
pensation as an equitable adjustment for extra work described in the
findings of the contracting officer with respect to Claim No. 7, based
on the contractor's actual costs, as limited by Articles 9.5 and 9.5 (c),
less payments. already made for that work. It is necessary that the
elaim be remanded to the contracting officer for equitable adjustment

:'of the amount due the contractor. In furtherance of that objective,
--the contractor should submit a proposal to the contracting officer,
based on appropriate revision of Exhibit K as indicated herein.

Conclusion

1. The appeal is sustained to the extent reflected supra, with respect
to Claim No. 7.

2. The appeal file is remanded to the' contracting officer for arriving
at an equitable adjustment by negotiation on the basis stated above.
If the contractor is not satisfied as to the decision of the contracting,
officer concerning the equitable adjustment a further appeal may be
taken from such decision.

3. The appeal is denied or dismissed as hereinbefore specified as
to all other claims encompassed by the appeal.

TnoMAS M. DRSTON Deputy
C:hai'rma n.

I oNCUR: - I CoNCUR:

- :; LDEAN F. RATZMAN, WILLTIAx F. McGRAw,

Chairmnan. Member.

H. T. CRANDELL

A-30373 Decided October 26, 1965

Mining Occupancy Act: Principal Place of Residence

A cabin which is used only intermittently for vacations and other leisure
periods, even though used at frequent intervals during most of the year,
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does not constitute "a principal place of residence" within the meaning
of section 2 of the act of October 23, 1962, and an application for the
conveyance of land based upon such use is properly rejected.

Milling Occupancy Act: Qualified Applicant 

* A qualified applicant for conveyance of land under the act of October 23, 1962,
must have been, on that date, a residential occupant-owner of valuable

*improvements in an unpatented mining claim which constituted for him
: a principal place of residence, and an application is properly rejected

where practically no information is furnished with respect to residential
o *occupancy prior to October 23, 1962.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

C1. T. Crandell has appealed to the Secretary of the Interior from
a decision dated July 18, 1964, whereby the Office of Appeals and
Hearings,.Bureau of Land Management, affirmed a decision of the

, Sacramento, California, land office rejecting his application, Sacra-
mento 076248, filed pursuant to the act of October 23, 1962, 6 Stat.
1127, 30 U.S.C. §01-709 (1964), to purchase a tract of land
embraced in the unpatented J. Barton placer mining claim in section
30,; T. 35 N., R. 10 W., M.D.M., California.

Crandell filed his application on July 11, 1963, after receiving noti-
fication on June 27, 1963, in response to his petition'for a statement
of belief as to the validity of the J. Barton mining claim (Sacra-
mento 074885), that the claim was believed to be' invalid. The appli-
cation stated that the J. Barton placer mining claim was located on
April 12, 1947, that a residence had been on the claim since prior to
July 23, 1955, and that the appellant acquired his interest in the claim
on August 28, 1961.

By a decision dated May 13, 1964, the land office rejected the appli-
cation for the reason that the appellant did not meet the "principal
residence" requirement of section 2 of the act of October 23,, 1962,
76 Stat. 1127, 30 U.S.C. § 702 (1964). The decision was based upon
a report of field examination by the U.S. Forest Service which indi-
cated that an "old cabin" on the claim, which might have been con-
sidered a residence prior to October 23, 1962, did not provide complete
residential accommodations at any time, that a. 15' x 20' cabin,
described in the appellant's application as the improvements placed
upon the land, represented construction done after October 23, 1962,
and that investigation had disclosed that the Crandells had spent a
two-week vacation period and periodic weekends on the land-for
which application was made.C
- Crandell based his appeal to the Director, Bureau- of Land Manage-
ment, upon the fact that his vacation period is one month plus various
holidays, that his son gets a month's leave from the Army, that his
wife spends "additional time" at the claim, and that during 1963 he
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and his family- used the claim "ten months of the year for varying
periods of time, -but never less than five: days at a time." He asserted
that the information obtained by the Forest Service with. respect to
residential use was inaccurate, that .the Forest. Service could have.
found more reliable sources from which to get such information, that

* he had shown that he occupied the cabin as a home on a fairly regular.
basis, that it was "never used for weekends, hunting, or a two-week
vacation place," that when he purchased the claim there were three
buildings on it, two cabins and an old building converted into a wash
house, or outhouse,' and that, when he decided to make improvements
he "picked the 'outhouse' to improve, as it contained the most expen-
sive features, namely the plumbing and septic tank."

After reviewing the evidence 'upon which the land oflice acted and
the contentions of the appellant, the Office of Appeals and Hearings
concluded that it was apparent'from the record that the appellant
was not a qualified resident-occupant of the claim, as defined by the'
act, on October' 23, 1962,: and that the appellant's short and periodic
visits to the claim, as indicated in the record, were not sufficient to
qualify him for relief under the act.

In his'pr'esent appeal, Crandell contends that the original applica
tion and appeal contain all the necessary technical data, that the
matter hinges upon the definition of principal place of residence, that-
the law states only' that the claim must be a principal place of resi-
dence, not the 'principal 'place, thereby allowing a persoh 'to have two
residences, one where he works and spends a maj6rity of his time and'
the other' for his 'leisure time. He asserts that the.Bureau of Land.
Management and the Forest Service are willing to recognize only one,
residence and 'consider anything else as being for vacation puiv oses
and not counting as a residence ' He states that the 'sec6nd -residence
qs very 'principal' as far as the owher is concerned."
'The record-before the Department affords no basis for a conclusion

other than that reached by the Bureau.
Section 2 of the act of October-.23, 1962, supra, provides, that:'
For the purposes of this Aet a qualified applicant is a residential occupant-

owner, as of the date of enactment of this Act [October 23, 1962], of valuable
improvements in an unpatented mining claim which constitute for him a princi-.
pal place of residence and which he and his predecessors in interest were in
possession of for not less than seven years prior to July 23, 1962.

The'statute is not explicit in defining "a principal place of residence.".
Nevertheless, 'without attempting to determine what amount of time
must be spent at a place for it. to constitute a principal place of resi-
dence or how many principal places of -residence a person may have:
under' the act , it may be reasonably established from the leislative
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: history of the act what does not constitute a "principal place of
residence within the statutory meaning.

The "principal place of residence" provision was initiated b the'
Senate.4 -In -recommending-its: adolption, the Senate Comittee bn
Interior and Insular Affairs stated:

'The committee substituted the term "and which constitutes for him a principal
place of residnce" for the term; "seasonal or year-round" for the Dpurpose of
more clearly setting forth what is required to become a qualified applicant.
In some ireumstances. climatic cohditions make year-round residence imprac-
ticable. The language used intends to specify that the.applicant must be one
who uses his claim as one of his principal places of residence. Casual or
intermittent use,;such as for a hunting cabin or for weekend oecupancy, are not
intended to be covered and the Secretary shall require applicants to submit
proof of residence as a part of determining whether the applicant is qualified.

* S. Rep. No. 1984, 87th Cong., 2dSess. 5-6 (1962).

In further explanation of the language, the House members of the,
conference committee called to reconcile differences between the Senate
and the House on the legislation stated:

* The House version would have permitted any "seasonal or year-round resi-
dential occupant-owner, as of January 10, 1962," of improved land in an un-
patented mining claim which is found to be invalid or is relinquished * * *
to apply for relief under the act. The Senate version used July 23, 1962, as
.the critical date, required the applicant to be a itizen or declarant, and pro-
vided that the improvements should be "a principal place of residence" for him
and that he or his predecessor in interest should have been in possession of
the claim for at least 7 years. The conference committee recommends, in sub-
stance, adoption of the Senate "principal place of residence," 7-year possession,
andJuly 23, 1962, tests * *

(The conference committee notes that the amendment it proposes does not
require the mining claim to be the principal place of residence of an applicant.
It requires, rather, that it be a principal place of residence. This is intended
to avoid problems in cases in which weather and topography make the site,
though suitable for continuous occupaney for several months each year, im-
possible for the remainder of the time. It also eliminates, on the other hand, the
occasional weekender who cannot, in good faith be said to use the site as a
principal place of residence. * e * (Italies supplied.) H.R. Rep. No. 2545,
87th Cong., 2d Sess.4 (1962).

This language of the conference committee supplied the basis for
the Department's regulation 43 CFR 2215.0-5 (d) which provides that:

The term "a principal place of residence" means an improved site used by a
qualified applicant as one of his principal places of residence except during
nieriods when weather and topography may make it impracticable for use. The
term does. not mean a site given casual or intermittent residential use, sueh as
forahuntingeabinorforWeekendoccupancy. 

The legislative history strongly indicates that "a principal place:
of residence" must be in the nature of a home which the occupant
leaves periodically only because adverse weather conditions or, some
similar circumstance makes-it impossible or impracticable for 'him to;
live there on a- year-round basis. But however that may be, it seems
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clearly to exclude a place towhi-chaperson repails only on weekends
and during vacations,' whilemaintaining a regular home else'whre:.
T his accords-with the' purpose o the legislation. !:As the :Senate
Committee said:

The bill is a relief measure designed to aid those qualified people on whom' a
hardship would e visited were they to be requiredoto moVe from their long-
established homes. S. Rep. No. 1984, s pra 3.

While teappellant hascoiitended:that the information obtained
by the Forest Service* as .to; his- occupancy of. the claim is inacurate,
he hias neither furnished e idence nor alleged -facts that would refute
the findings of the. Forest Service, although he has been afforded
ample opportunity to supply more detailed information with respect
to the residential, use made of the claim. .
* As itherecord stands, it shows that appellant did not acquire an
interest in the claim untili August 1961, 14 months before the statute
was enacted.. Hedoes notl state to what extent he or members of his
family occupied the claim: from. August 1961 to the. date of the'act.
In a, letter dated October'23,. 1963, to the Forest Service he said only.
that all his annual leave as a Federal employee was spent there, that
he managed to e there at least once a month "for a considerable:

* time" but that his Wife was able "to spend more time there.'.' In an-
other letter -dated October.28, 1963, to the Forest Service he stated
that "[t]his year [1963] we will have used it ten months of the year
for varying periods of time, but never less. than five days." -Ap-
parently, the modern improvements he made to the wash house on
the claim were made after October 23, 1962, so that it is a reasonable
surmise that most of appellant's occupancy occurred after October 23,
1962.

'As. noted earlier,; a qualified applicant under the act of October 23,
1962 must- be a, residential 'occupant-owner 'on that date of valuable
improvements which constitute. for him a principal place of residence.
An applica'nt cannot, qualify bmaking the claim a pricipal pace'of
residence after that date. It is plain that as the appellant has not
made' any showing of the required occupancy "as of October 23,; '1962,
he'is not a' qualified applicant.

Therefore, pursiiant.to the authority delegated to the Solicitor by 
the Secretary of' the Ilterior (210 DM 2.2A (4)' (a); 24 F.R. 1348),
the decision appealed from is affirmed.

EDWARD WVEINBERG,

;;0 -t 00 0: ;0 0 .... : t0 t .; 000 ..... : 00 -0 f0 t dDeput~y Solicitor. ;
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GRADY: LJOHNSON ET AL.

A-30288 Decided October 926, 1965
: Mining Occupancy. Act: Generally-MiningOccupancy Act: Qualified

Applicant
The act of October 23, 1962, does not apply to. occupants of mining claims
E which were invalidated or relinquished prior to :the date of enactment of

that act.

at *A: APPEALS FROE THE BUREAU OF LAND 3ANAGEMENT

Grady L. Johnson and five others have' appealed to the Secretary
of the Interior from a decision dated February 19, 1964, whereby the
Division of Appeals, Bureau of Land Management, affirmed separate
decisions of the Colorado land office rejecting their applications filed
pursuant to the act of October 23, 1962,76 stat. 11i7, 30 U.S.C.. l§§.701-
709 (1964), to purchase lands once, embraced in unpatented mining,
claims.

The appellants are all possessors of improvements constructed on
lands included in former mining claims which, prior to October 23,
1962, were determined by the Bureau of Land Management to be
invalid. The rejection of their applications wasbased upon the Bu-
reau's interpretation of the act of October 23, 1962, section of which
provides in part:

That the Secretary of the Interior may convey to any occupant of an un-
patented mining claim which is determined by' the Secretary to be invalid an in-'
terest, up to and including fee simple, in and toan area within'th6 claim of
not more than (a) five acres or (b) the acreage actually occupied by him, which-
ever is less. The Secretary may make a like conveyance to any occupant of an
unpatented mining claim who, after notice from a qualified officer of the United
States that the claim is believed tof be invalid, relinquishes to the United States
all right in and to such claim which he may have under the mining laws. Any
conveyance authorized by: this section, however, shall be made only to a qualified
applicant, as that term is defined in section 2 of this Act, who applies therefor
within five years from the date of this Act and upon payment of an amount
established in accordance with section 5 of this Act * *

Divergent, legal views have been expressed on. the. issue presented by,
these appeags, i.e., whether the act applies retrospectively to former un- 
patentedn'mining claims which prior to the date of enactment of the
act had been determined to be invalid.

We have concluded that the view reflted in the decision of the
Bureau of Land Management in these' cases is correct and, consequent-

The appellants are as follows:
Grady L. Johnson____ --------------------------------…Colorado 0102744
Leighton W. Davis _----…---- __------- 7----_---- 0104136
Mrs. Opal Lofqnlst… _--__--__--____ --_--_…-__-_-_ " 0105330
Frank W.: Whitenack…… _---- __- ___-_-_-__-"-0107409
Richard E. and James C. Andrews ------------- " 0108806
Joseph: F. Abele- -___-- _-___ - 0108808
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ly. we must decline to read the statute rtr6spectively Our reasons
follow.

The bill frOM which the act-emerged, S. 3-51 87th Cong.,. 2d sess.
(1962), asintroduced,providedinpertinentpart: 

That the Secretary of the Interior' may 'convey to an occupant of an un-
patented mining claim which is determined by the Secretary after due process,
to be invalid, an interest in an area within the claim of not more than (a) five
acres or (b) the acreage actually occupied by him, whichever is less. The See-
retary may make a -like conveyance to an occupant of an unpatented mining
claim who, after notice from a qualified officer of the United States that the claim
is believed to be invalid, relinquishes to the United States all right in and to such
claim which he may have under the mining laws or who, within two years prior
to the date of this Aot, relinquished such rights to the United States or had his
unpatented mining-claim invalidated after due process. Any conveyance author--
ized by this section, however, shall be made only to a qualified applicant, as that
term is. defined in section 2 of this Act, who applies therefor within five years
from the date of this Act and upon payment of the amount established pursuant to
section 5 of this Act. (Italics added.) -

The House version of the bill (.R. 12761) differed with the Senate
version as to the first section only in the omission of the phrase "after
due process" and in providing for' a period of three years rather than
five years in which to apply for a conveyance.

The Senate passed S. 3451 with only minor amendments in section 1.
rrhe language making the legislation applicable to mining claims in-,
validated or relinquished within two years prior to the date of the act
was left intact.

When S. 3451 reached the House, it was amended by' substituting
for its text the provisions of H.R. 12761, and it was passed with this
substitution. 108 Cong. Rec. 19651 (1962). As indicated earlier, H.R.
12 761 contained the- identical 2-year retroactive provision that S. 3451
did; consequently, the substitution of the text of H.R. 12761 made no
change in S. 3451 so far as that provision was concerned.

When 5. 3451 went to conference, it energed with the 2-year retro-
active provision in section 1-stricken out. The only explanation given
by the conference committee for the language changes in section 1 of
the act which have clouded the question of applicability of the act to
persons whose mining claims had previously been invalidated is that:

The House version would have permitted any "seasonal or year-round residen-
tial occupant-owner) as of January 10, 1962," of improved land in an unpatented
mining claim which- is found to be invalid or is relinquished or which, within 2
years preceding the date of the act, was found to be invalid or was relinquished, to
apply for relief under the act. The Senate version used July 23, 1962, as the
critical date, required the applicant to be a citizen or declarant, 'and provided that
the improvements should be "a principal place of residence" for him and that he or
his predecessor in interest should have been in possession of the claim for at

-'-2 Our views are consistent with the Director's decision of July 8, 1963, approved Sep-
tember 13,' 1963, in the case of Charles M. and Jessie B. Aipes, Sacramento 074622.
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least 7 years. The conference committee recommends, in substance, adoption of
the Senate "principal place of residence," 7-year possegsibn, and July 23, 1962,
tests, and omits the citizenship provision as unnecessary and the retrospetive 2-
year provision as inconss eat. with certain other provisions of the. conference
amendment. H.R. Rep. No. 2545, 87th Cng., 2d Sess.4 (1962) (Italics added.)

Theiconferees' explanation of whythe 2-year retrospective pro-
* -. .vision was eliminated- is not-.at all clear. The conference report sets

forth all the significant points of difference between th Senate-passed
,and House-passed' versions of 'S. 3451 and' the iesdlntion of the dif-
ferences by the conferees. Weare unablebto find, anyprevision adopted
by the conferees with which the 2-yearretrospective provision would

'; - have been inconsistent.
Leaving aside the conferees' explanation of the reason for deletion

and'conidering oniy the efect f the f act of the deletioi, it is apparent
*; ;:: that it could have two opposite meanings: (1) that the deletion was

intended to eliminate any retrosp e application of the bill and to
have it apply prospectively only, and (2) that it was intended to re-
move only the 2-year limitation on retrospective action and to have the
bill applyretroactively without a time limitation.

Supporting the first interpretation is the language of the bill as
enacted, that the Secretary may make a conveyance to any, occupant of
an unpatented mining claim which "is" determined by the Secretary to
'be invalid.or toany occupant: of sch a claim who "relinquishes" his
claim. The present tense of the verbs clearly connotes prospective
action, acts of determination or relinquislunent occurring after enact-

: 0 .0 ment of the legislation. This becomes more apparent when we examine
the precise language change accomplished by the conifrence action.
As the bill went to conference, it provided in pertinent part as follows:

That the Secretary of the Interior may convey to any occupant of an un-
'patented mining claim which is determined by the Secretary to be invalid an
areaX * * *. The Secretary may make a like conveyance to any occupant of an
unpatented mining claim who ' *. * relinqquishes to the. United States all right in
and to such claim * * * or who, within two years prior to the date of this Act, re-
linquished sch rights to the United States or had hsM unpatented mining caim 
invalidated ** * (Italics added.)
It is obvious at a glance that the first two italics clauses' referred only
to:actions to be taken after the enactment of the act and that the last
iltalics clause was to take care of claims.invalidated or relinquished

* 0 0-within the 2-year period prior to eiactment of the lgislation.
The: co'nferees struck diit only the last cl ause, eaving intact the first

two clauses which, until that moment, had prospective operation only.
How can this, action be construed suddenly to enlare the meaning of
the unchanged vords, to! give them now retrospective as well as pro-
spective meaining We know of no sound -basis for such-a construction.
Had, Congress, intended the.,retained verbs "is determined" and. re-

* :linquishes," which spokein futwro only to have retroactive application,
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surely it would have added such a modifying phrase as "heretofore or
hereafter." That, Congress failed to take this simple step militates
againstithe interpretation that it in effect did so.

This conclusion acordsW ith the familiar rule of statutory construc-
6ion that legilatioh will not be construed to operate retrospectively.

unless the legislative intent to that effect is clearly expressed. -:Clatridge
CApartnentslCo. v. X Co,'r., 323 U.S.t 141, 164 (1944); Hassett v. Welch,
303 U.S. 303 (1938) ; K. E. Satgaver et al.,:58 I.D..546, 547-48 (1943);
see reene V.- United Sttes, 376 U.S. 149 (1964).

There is no such expression of legislative intent in this case.
Although'i. up to the time of the conference action, there were expres-
sions of intent in the, Congress that relief should be afforded to those
whose laims had already been invalidated,' such expressions were
made with respect to earlier versions of S. 3451 and other bills which
specifically contained retrospective provisions. After the conference
action, however; which struck from: S. 3451 all language of retro-
activity and retained only the language of prospective operation, there
were no further statements as to retroactive application of the
legislation.
,Lacking any expression of Congressional intent that S. 3451, as re-

ported by the Conferees, should have retrospective application we
see no justifiable basis for reading the statute contrary to the meaning
expressed by its plain language. The rule is that while not incom-
petent or irrelevant in construing a statute legislative materials which 
are themselves without probative value, or ambiguous, or contradic-
tory, will not be permitted to overcome the customary meaning of its
words. United States v.Dickerson, 310 U.S. 554 (1954).

To apply the statute retrospectively would impute to the Congress
an intention to have authorized an unlimited retrospective application
save only as the Secretary of the Interior might conclude otherwise in
the exercise of a discretion for which the act provides no standards.
But a two-year retrospective period is the most that either Committee
or either House ever envisioned. Such a construction would amount
to an extension of the statute which canot be squared with its own
terms, for which the legislative history lnds no support and which
would be inconsistent with the rule against retrospective application.

Accordingly, we conclude that the benefits of the act of October 23,
1962, cannot be extended to occupants of mining claims who relin-
quished their claims or had them invalidated prior to the date of the
act. - X- 0 - D ' i ? r \0 ;' i 

Therefore, pursuant to the authority delegated to the Solicitor by the.
'See Sen. Rep. No. 2184, 87th Cong., 2d sess, 3 (1962), on S. 3451; statement of Sen.

Church in the debate on S. 3451, 10S Cong. Rec. 18786 (1962) ; statement of Sen. Bottum,
on S. 564; 108 Cong. Rec. 1A8 (1962) statement of Rep. Johnson on M.R. 127-61, 105
Cong. Rec. 19648 (1962).
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Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348), the
decisions appealed from are affirmed.

FRANi J. BARRY,
solicitor.

APPEAL OF SUNSET' CONSTRUCTION, INC.

IBCA-494-9-64, Decided October 29, 1965
Contracts: Performance or Default: Excusable Delays-Contracts: Disputes

and Remedies: Burden of Proof
A contractor who seeks an extension of time under a standard form of

construction contract because of an alleged excusable cause of delay has, in
general, the burden of proving that the alleged cause of delay actually existed,
that it met the criteria of excusability prescribed by the contract and that
it delayed the ultimate completion of the contract as a whole.

Contracts: Disputes and Remedies::Damages: Liquidated Damages-Con-
tracts: Performance or Default: Excusable Delays

Failure by a contractor to prosecute the work with the efficiency and ex-
pedition required for its completion within the contract time does not, in
and of itself, disentitle the contractor to extensions of time for such por-
tions of the ultimate delay in completion as are attributable to conditions,
such as "unusually severe weather," that are excusable under the terms of
the contract.

Contracts: Performance or Default: Excusable Delays-Contracts: Construc-
tion and Operation: Waiver and Estoppel

A contractor who bids on a Government contract unqualifiedly represents
that it has the skill and ability to do the work; consequently, neither the
absence of the requisite "know-how" nor the lack of the proper equipment
and qualified personnel to do the job, are excusable causes of delay under
the standard form of construction contract.

Contracts: Disputes and Remedies: Damages: Liquidated Damages-Con-
tracts: Performance or Default: Generally-Contracts: Disputes and
Remedies: Damages: Actual Damages

Liquidated damages provisions in contracts are valid and enforceable
without regard to whether or not the Government is in a position to show
the amount of actual damage sustained by reason of the delayed performance
of a contract. The inability to prove the amount of actual damages suffered
because of the delayed performance is not fatal to the Government's enforce-
ment of liquidated damages and does not convert liquidated damages into
penalties.

BOARD OF CONTRACT APPEALS

This-appeal is concerned solely with the propriety of an assess-
ment by the contracting officer, of liquidated damages for delayed
performance of the contract. Certain wage claims relating to per-
formance under. the contract were not considered, in the findings;
hence, they are not before us for review. Other claims arising under
the contract or asserted in connection therewith have been specifically
relinquished in the appellant's brief.

The contract, which was dated July 26 1961 was on U.S. Standard
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Form 23 (Revised March 1953) and embodied the General Provisions
of U.S. Standard Form 23A: (March 1953). It provided for grading,
drainage and crushed aggregate. surfacing work on 1.869 1miles and
roadbed reconditioning and crushed aggregate.surfacing on 9.085
miles, of the Lodgepole-Brookside Road on the Fort Belknap Indian
Reservation in Montana.

Notice to proceed with the work was received by the contractor on
August 11, 1961. Under the terms of the contract the contractor was
to complete the-work within 285 days after the date of receipt of such
notice; consequently, the work was scheduled for completion on or
before May 23, 1962. The work was finally accepted as of September
29, 1962. This entailed a delay in completion of the work of 129 days.
Article 32.1 of the Special. Provisions provided for the assessment
of liquidated damages at the rate of $75 per day for each calendar
day's delay in completion. The contracting officer found that none
of the delay in question was excusable and liquidated damages [were
assessed against the contractor in the amount of-$9,675..

The contractor contests the assessment of liquidated, damages on
several grounds. Among its principal allegations are the contentions
that it was delayed for a period of 117 days between December 8,
1961 and April 2, 1962, by "unusually severe weather' within the
meaning 'of paragraph (c) of Clause 5 of the General Provisions;l
and that it was further delayed by such conditions for a substantial
but unspecified period in May 1962. Neither party has requested a
hearing; hence, the appeal will be decided upon the record.,

As previously noted, the contractor's claim of excusable delays is
asserted under Clause 5 (c) of the General Provisions.- The contract
also provided that the contracting officer might suspend all or any
part of the work under certain conditions. In none of the corre-
spondence included in the administrative record (appeal file) does the
contractor even mention the "suspension" clause. While a portion
of the clause is quoted in appellant's brief, no attempt is made to show
its applicability to the appeal. In his findings the contracting officer
refers to the "Suspension of Work" 2 provision but notes its
inapplicability 'to the instant appeal, stating:

"Clause 5(c) of the General Provisions of the contract provided that the contractor
should not be charged with liquidated damages because of any delays in the completion
of the work due to unforeseeable causes beyond the control and without the fault or negli-
gence of the Contractor,"' including, but not restricted to, certain named causes among
which is "unusually severe weather."

2 In pertinent part, this provision (Article 8.7 of the General Requirements)i provided
the contracting officer with authority to suspend the work wholly or in part by written
order, for such period as he deemed necessary for certain enumerated causes. Included
was authorization to suspend "(1) If the climatic conditions specified under which certain
features of work are to be undertaken do not prevail when-the contractor Is ready to per-
form those features of work."

3 Of. Paul A. Teegarden, MCA-419-i-64 (.July 27-, 1965), '72 I.D. 301, 65-2-BCA par.
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f0* * Since there were no climatic conditions specified for any feature of the
work the Contracting Officer did not find it necessary to- order suspension of
all or, any part of the work under Article 8.7; therefore, no extensions of time
are allowable under this provision.

Unusually Severe Weather a
Before considering the specifies of the clains for extensions in time

for. performance, it would perhaps be well to note that the contractor
appears to have proceeded upon fundamental misconceptions as to
the proof required to establish an excusable cause of delay under the
standard form of construction contract. Judging by the proof
offered, the contractor appears not to have realized that in order for
a delay to be considered excusable it must be shown to have been um-

* foreseeable,4 pursuant to the language of the clause, as has been the
uniform holding of the Board in cases involving claims of "unusually

: severe weather " 5 nor does the contractor appear to have given any
consideration to the fact that in:.order to be entitled to an extension
of time it must show not only that an excusable cause of delay
occurred but also that it was a factor in the ultimate delay in the
completion of the work.6 a o 1

S ::0:: ; : f : f ; O~airB No. z: 

In its letter of December 14, 1962, the contractor requested that it
not :'bet assessed liquidated: damages; for the 117 days between
December 8, 1961 and April 2, 1962, "per the General Provisions 5 (c),
Unusually Severe Weather." The contracting officer rejected this re-
quest for extension apparently on the ground that the time allowed
for performance of the work -covered by the contract. provided an
appropriate allowance for the fact that in Montana the construction.
season usually extends' to mid-December find .(in the words of the
contracting officer) "is virtually. discontinued until spring due to
severe conditions normally prevailing during winter months in the
area." On the other hand, the contractor contends in its brief that
what was actually contemplated was "285 work days with a normal
winter shut down.":
5011 (1965) ; Reid ontracting Company, Inc., IBCA-74 (December 19, 1958), 65 ID.
500, 58-2 BOA par. 2037, 1 Gov. Contr. 50, 51, 52, 280N., 431K., 703N.; Larsen-Meyer
Construction Co., ICA-85 (November 24, 1958), 65 .D. 463, 58-2 BCA par. 1987 (1958)
and Urban Phsmbing and Heating Company, IBCA-43 (November 21, 1956), 63 I.D. 381,
56-2 BOA par. 1102.

4tUnited States v. Brooks-CaZloway Co., 318 U.S. 120 (1943).
AlZied Contractors, Inc., IBCA-265 (September 2, 1962),. 69 I.D. 147, 1962 BCA par.

3501, 4 Gov. Contr. 512, citing Caribbean ngineering Company v. United States, 97 Ct.
Cl. 195 (1942), and 14 'Comp. Gen. 431. Reconsideration denied (December 10, 1962), 69
ID. 222, 1962,BCA par. 3591, 4 Gov. ontr..1610(i)..: In that case the Board stated: "It is
well settled that the term 'nnusuaily severe weather':.does not include any and all weather
which prevents work under the contract. The phrase means only that weather surpassing
in severity the weather usually encountered or reasonably to be expected in the partieular
locality during the time of the year involved.":

4J. W. Mere, IBCA-64 (March 10, 1959), 59-1 BCA par. 2086, 1 Gov. Contr. 193, 197,
202, 431N., 47-N, 601N.,and authorities there cited.
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Neither the contracting ocer nor the contractor have referred to
any contractual provisions in support of their respective positions
and we' have''discovered none. Endorsement of the contracting of-'
ficer's position would require construing'Clause 5(c) as if the Words

1"unusually severe weather" did not appear therein. This would be'in
contravention of the express language of a General Provisionpre-
scribed for use in the standard forn of construction contract.

We assume arguendo that the ontractig officer woId have au-
thority to give' effect to a special contract provision included in the
contract terms by which the "unusually severe weather" provision of
C:lause 5(c)' 0would be rendered nugatory.r It is'clear, however,
that in interpreting the contract he has no authority to disregard the
plain language of clause 5 (c) where, as here, no such 'special provision
was in fact so included; nor do we have such authority.8

For the same reason we will not undertake 'to extend the time for
performance over and above that provided for in the cnotract merely
because the contractor says in effect that the'contract should have been
written differently. To accede to either'of these positions ;would be
to substitute a different agreement for that executed by the parties.9

'Accordingly, we will interpret Clause 5i(c) so as togive effect to all of
the language thereof including that relating to unusually severe
weather.

Except for the allegation that the delays encountered between De-
cember 8, 1961 and April 2; 1962, were attributable to "unusually severe
weather" within the meaning of Clause 5 (c) of the General Provisions,
the contractor has' offered' no evidence to show that its performance
of the contract was in any way delayed by such "unusually severe
weather" as may have been present. Mere allegations unsupported
by anyevidenceofrecord arenotacceptableas proof.'0

The record includes weather information as to' the year 1962,"- but
contains no such information as to December of 1961. 'The informa-'
tion furnished discloses that the weather in January 1962, was of
more than usual everity being some ten degrees colder than the long-
term mean; that February and March temperatures of that year were:
from slightly less than 4 to slightly more than 5 degrees colder than
the long-term mean; and that temperatures in April and May were

The validity of the proposition is -highly doubtful.
8 i construction Co., IBC 413 (September 27, 1965), 65-2 BCA par. 109, and

authorities there cited. 
:"Duncan Miller, IBCA-305 (April 18, 1962), 69 I.D. 25, 1962 RBCA par. 339, 4 Gov.

Contr. 310 (Board without authority to either rescind or reform contracts)-.;
'OR & R Construction Co., IBCA-458-9-64 (September 27, 1965'), 65-2 BCA par. 5109,

and authorities there-cited.
"" -Monthly weather summaries, taken from the records of the:'United States wAeather

Bureau station situated at 1ays,-Montana,-were furnished by the contracting offlcer. Re-'
portedly; the station is approximately 5v'airline miles'from the nearst point on the con-
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from slightly less than 6 degrees to slightly: more than 2 degrees
warmer than the long-term mean.

On the basis of such information it is considered that a number of
the days in January and perhaps a few of the days in February and
March had "unusually severe weather" within the meaning of Clautse
5(c) of the General Provisions as generally interpreted. The diffi-
culty, however, from the standpoint of the contractor's position is that
it has offered. no evidence to show that it contemplated .proceeding
with performance of the road construction work called for by the
contract during even normal winter weather in Montana.. On the
other hand, there is an abundance of evidence in the record showing
that the contractor had no intention of performing the contract during
the winter months. Illustrative of that intention is the contractor's
letter of December 8, 1961,12 by which it notified the contracting officer
of its decision to discontinue performance of the contract until spring.
This decision could hardly have been affected by the fact that the
weather in the succeeding January turned out to be of unusual sever-
ity; nor could it have been affected by the fact: that the temperatures
in February and March were slightly lower than. are usual for such
months.

While in the letter. of December 14, 1962, the contractor refers to
"instructions" from Government inspection personnel in December of
1961 to discontinue performance, the alleged "instructions" were not
even referred to in appellant's brief; nor -was- any. proof offered in
support of. this sole reference to Government intervention, made in a
letter written over a year after the purported event. As previously
noted, mere allegations are no substitute for proof.13

From the evidence of record it appears that the decision to suspend
struction site but separated by a range of hills. A table* based upon the information so
furnished appears below:

1962 : Long-termMean at Hays,
Montana

Average E Precipitation **Average *Precipitation
temperature temperature

January- 8.0 0.58 18.62 . 0.69
February - I 19.0 .57 22.85 .564
March - ----------- 24.1 .87: 29.24 .533
April - 46.0 .40 40.28 1.103
May -------- 4--------------- 49.4 4 ..3 *.*469 ***2.816

*No information was furnishedas to temperature and precipitation readings for December of 1961.
**Reflects the average figure for the ten-year period 1953 to 1962, inclusive.
***Neither temperature nor precipitation figureswereareported! or May of 1965.

: a The contractor's letter of December 8, 1961 provides in pertinent. part: "This is to
advise your office that all-work on the above reference. project will be curtailed until
spring when weather conditions become more favorable."

R & R constrscction co., supronote 10.
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'all work during this period was a voluntary decision by the contractor,
that -it was'made with a view to avoiding the difficulties andy expenses
attendant upon -road construction during even a normal Montana
winter and early spring; is anid that it apparently was based upon

I the estimate of the contractor's initial superintendent that the work
involved could be performned in much less time than provided for in the
contract.s The Board finds that such unusually severe weather as
may have been Present during the period in question could not have
delayed the performance of t contract. Accordingly, it is deter-
mined that the appellant is not entitled to an extension of time on
account of the weather conditions at the construction site from Decern-
ber8,1961 to April 2,1962.

C laiv? No. 2 (Delays in May 1962)

By letter dated May .22, '1962, the contractor's superintendent re-
quested an extension in the time for performance of the contract on the
grounds of the unusual amount of rainfall in May up until the time of
the request, and the fact that due to' wet weather the contractor had
only crushed gravel "one day in'the last two weeks." The contracting
officer denied the request for extension on two principal grounds: (i)
"the months preceding May of 1962 were below normal as far as rain-
fall was concerned, yet this was the period when very little work was
being performed; "and (ii) "the -records during May of 1962 indicate
a total of 4.53 inches of, rainfall" as contrasted with the fact that in
1953 there were 7.76 inches of rain during that month.
* Reports from the contracting officer's representatives disclose that
immediately prior to the commencement of the wet weather reported
in the letter of May 22, 1962, the contractor was actively engaged in
the prosecution of the work. In such circumstances the Board has
held that a contractor is entitled to an extension of time upon a proper
showing that due to an excusable cause of delay it was unable to con-

* tinue with performance.E
The test for determining whether the weather encountered in a

particular case was "unusually severe" within the meaning of Clause 5
is not whether at some time within a ten-year period the weather cant

14 See J. W. Merz, supra, note 6, for a discussion of the difficulties involved in outdoor
construction in even a normal Montana spring.

5 In letters of September 27, 1961, the contractor's superintendent estimated that weather
permitting the job:could be completed in November of that year.

16J. W. erz, supsra, note 6, citing Chas. I. Cungzinglna Co.,. ICA-0 (December 6,
1957), 64 I.D. 449, 451, 57-2 BCA par. 1541 in which it was stated: "It is well settled
that the failure of a contractor to prosecute the contract work with the efficiency and ex-

* pedition.requisite for its completion within the time specified by the contract does not, in
and of itself, disentitle the contract to -extensions of time for such parts of the ultimate
delay in completion as are attributable to events that are themselves excusable, as defined
in Clause.5(c) of the General Provisions of the standard-form Government construction
contract " :
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be shown to have been even more inclement; rather the test is whether
the weather advanced as an. excusable cause of delay varies signifi-
cantly from the average weather for the particular locality and season
involved over an acceptable period and, if so, the extent to which the
weather encountered in a particularcase impeded performance of the
contract over and above the impedilnent to performance resulting from
weather in a normal year.18

'A table reflecting pertinent weather data has been set forth else-
where herein.'9 Taking such data as representative of the average
temperatures and precipitation prevailing at the construction site dur-
ing May of 1962 and the nine preceding years (exclusive of May of
1955 for which no information was furnished), we find that the tem-
perature in May averaged 2.5 degrees warmer-than the long-term
nean; and that there was approximately 1.T inches more precipitation

in that year than' the long-term mean. The question, therefore, is'
simply whether performance of the contract was significantly affected
by such excess precipitation and, if so, to what extent.

In the letter of May'22, 1962, the contractor's:superintndent re-
ported that the gravel pit from which it was required to take gravel
in order to meet the specifications w Ias located in a creek bottom and
that as of that date thegravel pit was flooded'with three feet of water.
The same letter reported that due to the high water table it was very
hard to get!any good production from thepit.V This was said-to be the
situation because'`"tihe water 'in the gravel makes it difficult to screen
and crush." Although the contracting officer's representatives; were
apparently at the scene, the substance of these allegations has not been
controverted, insofar as the presence of abnormally wet weather dur-
ing most of the' period in question is concerned. Thus, the project
engineer, in a report under date of June 1-1962, states: "* * *Work-

ing conditions were excellent up to the 14th of May at which time con-'
siderable moisture in the vicinity has closed down the work much of
the time to date." In the same report, however, the project engineer.
stated: "Last Friday May 25th a Mr. Hackette, owner of the trucks
that have been hauling, quit and took his trucks off the job. No work
has been done since thatftime although working conditions were good
up to Thursday May 31."

The apparent differenc6 of.4 days in' the amount of time lost due to
wet weather up until May 22, 1962, may reflect conflicting appraisals
by therespective parties as to when road construction operations were
feasible. In addition to the 9 days reported by the project engineer

17Reid Contracting Company, Ic., supra note 3, in which the Board stated: '' * *
Weather may be said to be 'unusually severe' within the meaning of Clause of the General:

. Provisions of the contract when it is more severe than the average weather for the par-'
ticular locality and season of the year. * *" See also appeal of Allied Contractors,
lnc., spra, note 5.

Allied Ceontractors, Inc., supra, note 5.

15 See note 11, spra.
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as lost due to wet weather up until May 22,1962, there is for considera-
tion that two additional days that appear to have been lost due tothat
cause subsequent to that l date.

The contractor is not entitled,lowever, to have the contract ex-
tended by all of the time lost due to unusually severe weather but for
only the time lost due to such cause as is, found to be unforeseeable7
From the record available it is not possible to say the number of days
of ususually severe weather that the contractor could reasonably expect
to encounter normally in the area at the time in question; but it is-noted
that the contracting officer found that normally May is a wet month in
the locality involved and the summary .of the weather reports fur-
nished by him corroborate this finding. Except for the. appellant's
brief inviting consideration of matters dehors the record, the con-
tractor has offered no evidence in addition to its letter of May 22, 1 962.
In these-circumstances and bearing in mind that it is incumbent upon
the contractor to prove not only the existence of the excusable. delay but
to also show the extent to which overall performance of the contract
Was delayed thereby,21 it is considered that the time for perfornance of
the contract should be extended by 11 calendar days.

Contractor Responibilityfo Perrformance of Contract

Aside from the question of "unusually severe weather," the con-,
tractor contends in its brief that liquidated damages could not properly
be assessed because : (i) the contracting officer had accepted -the con-
tractor's bid even though he knew or should have known that the con-;
tractor had had no prior experience as a dirt contractor; and (i) the
Department by not demanding changes in supervision, more equip-
ment and more labor had lured the contractor "into a false sense of
security until completion date arrived."

The contractor's bid was an unqualified representation that the, con-1
tractor had the supervision, personnel, equipment, skill and ability:
to do the work 22 upon which the contracting officer was entitled to
rely.22 The Board concludes, therefore, that the first contention is
without merit...

The second contention has no support in the record. On at least six
occasions, commencing with the letter of September 7, 1961, the con-
tracting officer requested the contractor to furnish a work progress

20 ccentrl Wrecfing Corporation, IBCA-69 (March 29, 1951), 64 I.D. 145, 7-1 BOA
par. 1209, citing Jeneckes', IBCA-44 (November 28, 1955),.62 I.D; 449, 452, 6 CCT par.
61, 732, in which following a detailed discussion of the question the Board stated: "* * *
the number of days of excusable delay could have been calculated more simply by deducting
the average number of days of unusually severe weather from the number of days of such
weather actually experienced on the Job. * *t'

23 J. W. Neroe, supra, note 6 and authorities there cited.
23Montgomery-MecriCo., oet al, IBCA-59 and IBCA-72 (June 28, 1963), 70 LD. 242,6.3

BOA 'par. 3819 (1963), 5 Gov. Cont r. 332(e).
23Trand Plastics Company, ASBCA 3708, 57-1 BOA par. 1186 and authorities there

cited.
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schedule, equipment list and layout as required by Paragraph 8 of the
General Requirements of the contract. It was not until its letter of
May 15 1962, however, that the contractor undertook to explain its
failure to furnish the requested information; and' it. was not until
May 26, 1962, that a work project schedule was actually furnished in
response to repeated requests.- 
'The Board finds, therefore, that such deficiencies as existed in

performance were attributable to and were the responsibility of the
contractor ; and that, consequently, they furnish no basis for a finding
of excusable delay.

L:i0iqdated Damages'as Penalty
In its brief the appellant contends that "an award of liquidated

damages would in this instance amount to an award of punitive
damages." As to this position it would appear to be sufficient to ob-
serve that this Board has frequently sustained the assessment of
liquidated damages in cases indistinguishable in principle from the
instant appeal.2"4 Contrary to the appellant's.assertion that the delay
in: construction occasioned' the Department no real damage, the- con-
tracting officer specifically found that the "Government went to con-
siderable expense in having inspectors present when no work was being
accomplished and no notice was forthcoming from the Contractor as
to his schedule of. operations." Liquidated damages are properly im-
posed, however, even where the Government has failed to show actual
damages by reason of the delay,2' nor does the fact that the liquidated
damages imposed resulted in a hardship to the contractor in any way
impugn the validity of the assessments On the basis of the facts
found and the authorities cited, the Board' concludes that liquidated
damages were properly assessed for delayed performance not found to
be an excusable delay pursuant to Clause 5 of the General Provisions
of the contract.

Conclusion
The appeal is sustained to the extent that time for performance of

the contract is hereby extended by 11 days.
WILLIAM F. McGRAw, Member.

I CONCUR:
DEAN F. RATZMAN,

Chairman.
I Cosxcur:

THOMAS M. DuSTON,
_____ ; ; : :Deputy Chairman.

24 Refer OonStruction Company, IBCA-267 (May l, 1961), 68 I.D. 140, 61-1 BCA par.
3048, 3 Gov. Contr. 358(e) and authorities there cited.

2 U'nited States v. Bethlehem Steel ompany, 205 US. 105 (1907).2oParker-Schra' Compaeny, IBCA-96 (April 7, 1959), 66 I.D. 142, 69-1 BCA par. 2127,
1 Gov. Contr. 289, ,563n.
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APPEAL OF RAY0 U BOLANDER COMPANY, INC.

IBCA-331 i-:: Decided November 16, 1965

Rules of Practice.: Witnesses-Rules of' Practice: Evidence
Where, under the terms of a pre-hearing agreement limiting the number

0of witnesses, the: parties to a contract appeal poceedng echanged lists
of names of proposed witnesses and where one party having had opportunity
to do so failed to notify timely the opposing party of its intent to call an
additional witness whose name had not been. submitted, the testimony of
such additional witness will be disregarded by the Board.

Contracts: Construction and Operation: Changed Conditions-Contracts:
Performance or Default: Acceptance of Performance

General references in a construction contract to 'a requirement that-"suit-
* able" earth material excavated from uts be'fsed andcompacted in fills

for troad embankments, did not constitute a representation that most of the
earth removed from cut areas would be of a type that could be handled
efficiently by construction practices and equipment that the contractor had
anticipated using, and the ehcountering by the contractor of soils having

* a high moisture content that became acceptable for compaeted embank-
ments after handling pursuant to other recognized practices and with other
types of equipment, did not constitute a changed condition of the first cate-
gory within the meaning of the standard form of the Changed Conditions
clause.

Contracts: Construction and Operation: Changed -Conditions-Contracts:
Disputes and Remedies: Burden of Proof

Where a reasonably careful pre-bid investigation by a contractor would have
disclosed that some of the soils to be excavated and moved on a road con-
struction project contained, a high proportion of fine particles and yery

' little plasticity, and the site of the project was.in an area of known heavy
rainfall, the existence of wet soils that were difficult to excavate and move
was not an "unknown" condition within the-meaning of the Changed Con-
ditions lause; further, the contractor failed to: prove by a preponderance
of evidence that wet soils were an "unknown" condition within the m eaning
of that clause.

Contracts: Construction and Operation: Changes and Extras-Contracts:
Construction and Operation: Third Persons

Where the specifications of a road construction contract authorized the con-
tractor to take certain actions thkt would int6rfere With the fiow of traffic,
on an existing road in a park, but also required that the road'be kept open

* to the public, the expense involved in coping with heavy tourist trafflc in
the summertime cannot be recovered under the theory that. a change if the
contract had been made, where it appears that the contractor' could have
obtained information as to the number of summertime visitors that would
be expected to come to the park, and the number. of visitors who. actually
came was within the range of what should have been expected.;

/7O_ ti1 R4.N_1 ;:- ; 0 t; 0 0 f:;00 00 72ID. No.11
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Contracts: Construction and Operation:f Changed Conditions
The standard "Changed Conditions" clause of a construction contract pro-

vides no basis for relief with respect to a claim that summertime-tracffi in
a park was heavier than that expected by a contractor, since the situation
complained of cane into being after the contract had been executed, and the
contractor's request for relief essentially is related to an allegation that
the Government breached its obligations under the contract rather than to
the existence of conditions at the site of the type described in the first and
second categories of the "Changed Conditions' clause. I

Contracts: Construction and Operation: Changes and Extras-Contracts:
Disputes and Remedies: Burden of Proof

A'contractor's claim:that it-hadbeen required to obtain material for highway
fills from slopes that previously had been brought substantially to grade,
rather than from the areas specified in the contract, is not allowable when
there was no showing that the contracting officer or his authorized repre-
sentative had ordered the work in question; the evidence showed contractor
had re-entered upon the slopes voluntarily, with no indication that such re-
entry was disadvantageous to its operations' or would result in excess costs.:

BOARD OF CONTRACT APPEALS

This appeal arises under a' contract calling for highway construc-
tion. The section of highway involved replaced' an'existino7'section
of routel U.S. 441 It crosses the'Great Snioky Mountains National
Park from Gatlinburg,. Tennessee, to Cherokee, North Carolina,. and
furnishes the principal means of access to the park from both west
i'andeast. The park 'area' is niainly composed of heavily wooded
mountains and at one point the highway attains an elevation of
approximately one mile above' sea 'level -
''Project 1-B-3, considered in this opinion, 'was for work on- 3.893
miles 'of highway which descends from elevation 4,260 at the western
end of tlhe section to elevation 2,740 at the eastern -end. The new
highway; followed alignments and grades that were different and
separate from the old road, but crossed.or impinged upon thelatter
atea number of locations. There were many substantial cuts and fills.
The cuts were mostly in earth rather than in rock. Most of the 'rock
was encountered at the lower or eastern end, of the project.
'The contract was made by the National Park Service of the Depart-

ment of the Interior, but was administered by the Bureau of Public
Roads of the Department of CQommerce. It, was on Standard Form
2.3 (Revised March 1953) and incorporated the General Provisions
of Standard. Form 23A (March 1953.). It also incorporated by
reference the provisions of the January 1957 edition of the "Standard
Specifications for Construction o f Roads and Bridges on Federal
Highway Pi'ojects'? issued by the Bureau of Public' Roads, cominonly
known asFP-57. Te' estimated' contract price was' $667,355'

The invitation for ' bids 'was issued and' bids were opened 'in' the
winter of 1958, and work was begun on April 7, 1958. The contract
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required that the work be completed within 550 days after receipt of
notice to proceed. Originally the completion date was October 2
1959. It was not completed until 1,187 days after receipt of notice to
proceed, on June 30, 1961. The 'diffehce of 63'7 days was covered
by time extensions allowed by rzeason of such circumstances as chafnges
in specifications, overruns in quantiAes and unsuitable weather condi-
tions. Hence, liquidated damages for delay in performance* were not
assessed.:

By letters dated April 27, 1960, and November 18, 1960, appellant
formally presented six claims for additional compensation under the
contgract.: ' The total amount sought was $393,137.26. ,All six claims
were-rejected by the RegionalEngiineer of the'Burea of Public Roads
acting as authorized. representative of the contracting officer, in a
decision dated June 1, 1962.' '-From this decision the appeal now
before us was timely taken.

We t SOl ht Cts§

This claim is for$297,132.,49. It is asserted under the "Changed
Conditions": clause (Clause 4) of the General Provisions.' Before
its: merits. are examined, two- prelimninary questions need .to be
considered.
,,The first question has to do with notice. The Regional Engineer
d~e~nied cthelaim'on the ground th4a it wasnotpresedunti almost
two years: fron lthe time the, alleged changed conditions.becam -ap-
parent, as well as on the ground that the conditions encountered were
typidal °f thie area and could 'havebee'ascertained through a reason-
able pre-bid investigation.

Tjhe: no,tice required by the Changed Cntis" cause is' notie
of the existence: of the physical conditions encountered, rather than
notice of' the making 'of a claim for additional Compensation;2Y .It

I The text of this clause reads as follows:
"The' Contractor shall ptomptly,' and before such: 6nditions are disturbed, notify. the

Couttatting, Officer in :writing of: (1) subsurface or latent.,physical conditions at, the
site differing materially from those indicated in this contract, or' (2) unknown physical
conditions 'at the: site, of: anSunisual nature, 'differing. materially from; those Ordinarily
encountered and gnerally recognized 'as inhering in, work of the character provided; for
in this contract. The Contracting Officer shall promptly investigate the conditions; and
if he finds that such conditions do so materially differ and' cause an increase or decrease
in the cost of, or the time required for, performance of this contract, an equitable-adjust-
mient shall be made and' the* contract modified inwriting accordingly." Any claim of- the
Contractor for adjustment hereunder, shall not be allowed unless he has, given notice as
above required;iprovided that theeContractingOfflcer may, if he determines the factsso.
justify l:onsider and adjust any such claim, asserted before: the date of final settlement
of the contract. If'the pdrtiestfail to agree upon the: adjustment to-.be-made the dispute
shall be determined as provided in Clause 6 hereof."

-ha pher v.. United' States,125 Ct. C1..724, 729-33. (1,9f;3), Lapa.ne-,eas Co., JIBCA-362
(Januhry"29' 1965), 72 I.i 39, 65-14BCA par.'4655, ' :
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need not be given to the contractig ofcer, himself,. but may be
given to a person who has been clothedby the contraating officer with:
authority to be on the Job and see that thework is performed.3 The
time within which it must be, given is "promptly" and "before such
conditions are disturbed"-hence, the contractor has some leeway in
determining when to act, so long as the physical conditions encoun-
tered remain open for investigation by the Government.4 .Inowledge

of the, presence of a condition is the equivalent of receipt of notice.5
In this case the Government had ample and timely notice of wet s6i

being encountered on the, job and of the difficulties which appellant
was experiencing in excavating this material from the cuts andin
using it for building fills. Engineers of the Bureau of'Public Roads
were fully aware of these :conditions and problems from almost' the
very beginning of arth moving operations on the job. Appellant
commenced grading operations on or ,about May 20, 1958. Its rep-
resentatives initially discussed the problem of what to' do about the
wet soil with the Project Engineer on or about May 23, 1958. There
were several subsequent discussions... .

The evidence that the Government had notice of the existence of
the wet soil does not consist solely of the oral testimnony of interested
witnesses. It includes written entries made by Government employees 
in official job recor'ds. One 'significabi' entry, which appears in the
Project Engineer's diary under date of July 8, 1958, reads as follows:

Mr. Browning [Vice-President of appellant],'Mr. Greene [Superintendent for
appellant], Mr. Obenschain [Assistant Division Engineer; subsequently Division
Engineer]' and-myself met this morning in Mr. Obenschain's officeand discussed
the progress on- 1÷B-3, especially the grading operation, which is very slow due
to excessive moisture on the cuts and intermittentrains. Mr.Obenschain sug-
gested that the contractor contact some equipment companies as to their recom-
mendations for compacting the material encountered. .

He also said he would issue a stop order at the end of work on July 5, 1958.
I' 'suggested 'that the contractor open up grading 'operations over as large an
area 'aspossible in order totmove around 'and ai lw material to aereate.

This, of course, is limited by the number of drainage struetures-in place.

Wh0 -V~ien this-entry was written, most of the grading work' reniained
to be done. ' No cut or-fill of any consequence had as yet been finished.
The Government had losti no significant opportunity to investigat the
physical conditions before they were disturbed, and the Project En-

': ; : I , ' R ' . . l I ; i , ' , ' :, ' I 7 , ' :n-E , t 

gineer had, in fact, investigated them..

-2General Clsuelty" Co. v. Unijted,"States, 130 Ct. Cl. 4520,; 552-335 (1955). 
Allded Contractorg, Inc. v. United States, 149 Ct. Cl. 671,; 673-75 (1960).; Morgon

Construction o., IBCA-2990 (September 6, 1963), 1963 BCA- par. 855, 5 ov. Contr.
par. 429(g).; john A. Qna, Ino., IBECA-174 (November 29, 1960), 67 I.D. 450, 60-2
BOA par. 2851, 3 Gov. Contr. par. 62; olemanEectric Co., ASBCA No. 4895 (September
24, 1958), 58-2 BCApar. 1928.

3 Herman Groseclbse,'-IBCA-190 (December 22, 1960), 61-1 BCAi par. 2885, 3 Gov.
'Contr. par. 63(f) Peter K4ewik Sons' Co., ASBCA No. 5600 (April 14,.1960) ,'60-1 BCA
par. 2580.



449] - 4PEAL OF RAY P. BOLANDERCOMPANY,,INC4..3
; November 16, 1965

In the light of the foregoig facts, the Board concludes that there
was substantial compliance with the notice requirements of the
"Changed Conditions" clause.. The Regional. Engineer, in e ct,
cnceded:this to be so. when he stated. in the decision appealed-from,
that:

The G overnment was aware. of the wet nature of the soiZ which you en-
countered but this was considered then and still is considereda 'normal and
general situation which ean be expected in this area: more often than not.
(Italics supplied.)

The second question that needs preliminary consideration is whether
the testimony of one of the Government's witnesses should be stricken.
This witness, Mr. Joseph M. Todd, wasoan employeef the Bureau
of Public Roads who, during much of *the period while Project -B-L3
wa underconstruction, occupied the position of Resident'Engineer
at Waynesvilfle, North Carolina. Part- of his testimony related to
conditions observed by h im on a Aumber-of-visits of Project 1-B-3,
and- to the types of soi encountered on some nine other projects ad-
ministered by the Bureau of Public: Roads in the general vicinity of
that project. Counsel for appellant move4 to strike this testimony
on the ground that the caling of Mr. Todd as a witness contravened
the terms of a pre-hearing agreement.

At a pre-hearing conference, held pursuant to P CFR 4.9, the
parties, with the concurrence of the hearing official, entered into an
agreement. One provision of theagreement was:

Each party will submit a list of its witnesses, indicating which of them are
regarded .as experts; to the other party and the Board at least 30 days in advance
of the hearing. -

Appellant in its list- named nine persons, three of whom were desig-
nated as experts. The Governmet named-eleven persons, five of whom
were designated as experts. Some of those listed were not called.

The name of Mr. Todd did not appear on either list. When he was
called by the Government, counsel for appellant manifested surprise
and, upon ascertaining that lhe had not been listed, moved to strike his
testimony. The hearing official made no ruling upon the motion, but
reserved it for consideration bythe full Board.

The rules governing procedure 'before the Board, although they pro-
vide'for liniitation of the number of expert witnesses, do not prescribe
the effect that should be given to a pre-hearing exchangeof the names
of proposed witnesses. The Rules of Civil Procedure for the United
States'District Courts do not cover situations of this type; The Rules
of the Court of Claims, however,, do contain provisions on the subject.
Rule 43; paragraph (e) reads, in pertinent part, as follows: 
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(e) Submissions: (1) The court may direct any party to submit to the court
(with copy to any other party) -

8 1' 0 * : * * d; * * *

(V) A list of the prospective Witnesses, giving as to each witness the name,
address, and occupation, andthe issue orAissues of fact to: which his testimony
will be directed;

(2) Notwithstanding any submission made in good faith pursuant; to sub-
paragraph (1) of this paragraph (e), a party may, for good cause shown, alter
positions in relation to facts or law, or call witnesses other than, those listed,
in order to meet the exigencies of the case as it develops.

The quoted provisions are, of course, not binding in proceedings
before this Board,.but they are an appropriate guide for reception of
testimony in Board proceedings.

The explanation advanced by the Government for not having Mr.
Todd: on its list is that at the time when the lists of witnesses were
exchanged, the attorneys responsible for defending the appeal. were
unaware that he possessed significant information. They averred that
they became aware of this fact only during the two weeks preceding
the hearing, when one of them visited: Great Smoky Mountains Na-
tional Park in the course of preparing the defense. The Government
appears to have made no effort to apprise appellant of its intention
to use Mr. Todd as a witness until he was actually called, an event
which' did not occur until the hearing had been in progress for over
a week., Appellant thus 'was deprived of an. opportunity to prepare
to meet Mr. Todd's testimony. That opportunity easily could have
been afforded by the Government.'

Considering all the circuinstances, the Board concludes that the Gov-
ernment's calling of Mr. Todd without notice was not in conformity
with the understanding that called for the listing of witnesses His
testimony, therefore; is stricken from'the record and'will' be disre-
garded by the Board.

Contentiom co'ncer'inig Wet- soil

Appellant contends that the wet soil encountered in a number of
the cuts, and used in building many of the fills, amounted to a changed
condition of the first category described in Clause 4, that is, "subsur-
face or latent physical conditions at the site differing materially from
those indicated in this contract."- Appellant further; contends that
the wet soil amounted to a changed condition of the second category
described in that clause, that is, "unknown physical conditions at the
site, of an unusual nature, differing, materially from those ordinarily
encountered and generally recognized as inhering in work' of the
character provided for in this contract." If either contention is sound,
appellant would be entitled to an equitable adjustment.
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First Category Changed Co'nditions

The evidence proves conclusively that much of the soil on Projoct
1-B-3 had a natural moisture content materially higher than the
"optimum moisture content," determined in accordance with a stand-
ard test-the Proctor test. There are two principal versions of the
Proctor test. The version applicable to the appellant's contract,' des-
ignated in the specifications as AASHO T 99, is the one that uses a
lesser compactive effort and is usually termed the "standard" Proctor
test.

The evidence also proves conclusively that the expense of grading
major portions of Project 1-B43 was materially greater than would
have been the case if the natural moisture content of all of the soils had
been at or about optimum as determined by the Proctor test. The
contract required the material excavated from the cuts to be used for
building the fills. The presence of soils with moisture contents ma-
terially greater than optimum affected the embankment costs as well
as the excavation costs. Excavation of the soils from ctts, transports-
tion, placement in fills, and compaction tended to turn them into mud
and to cause them to lose strength. Since the soils frequently were too
muddy for the successful operation of rubber-tired equipment, most of
the work was performed with crawler equipment which: being slower,
was less economical than rubber-tired equipment would have been,
except on steep grades. Operations in mud also increased the wear and:
tear on the equipment, and thus led to higher costs. Cuts had at times
to be excavated piecemeal in shallow layers, so the freshly uncovered
material would have an opportunity to dry before being removed.
Material placed in fills often had to be left undisturbed for days while
it was undergoing further drying and was regaining the strength lost:
through handling. This necessitated moves of men and equipment
from one cut or fillto another in order to keep the job going. . Attempts.
to obtain the requisite degree of soil density by rolling each newly
placed layer of embankment, without tilling or resting the material,
were unsuccessful more often than not. While some of the expense
occasioned by the wet soil could have been avoided through the use of
better moisture control procedures by appellant, the remainder wasunavoidable.C

These proved facts, however, do not establish that a changed condi-
tion was encountered. It must also be shownby a preponderance of
the evidence that the presence of soils with natural moisture contents
greater than optimum either (1) was contrary to what the contract
indicated, or (2) in addition to being unknown, was unusual and not
to be expected in work of the character provided for in the contract.'

GU ay F. Atkison Co., IBCA-385 (January 12, 1965), 72 I.D. 1, 65-1 BCA par.' 4642,:

and authorities cited therein.
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The Board has been unable to find in the contract any indication that
the natural moisture content of thesoils on the project would be at or
about optimum or would not materially exceed optimum. The pro-
yision of the contract that appears to be most closely in point. is article
106-3.5, entitled "Compaction," of FP-57. It reads as follows:

Unless the special provisions state that watering and rolling are not required,
all embankmnents shall be compacted in accordance with thei following require-
ments. -

'Each layer of embankment material, except layers consisting of rock, shall be
moistened or dried to a uniform moisture content suitable for maximum com-
paction and then thoroughly compacted by rolling with tamping or pneumatic-
tired rollers or 3-wheel power-rollers conforming to the requirements of section
109. Subject to the modifications below, at least one roller shall be operated
continuously for each 150 cubic yards, or fraction thereof, of material placed per
hour. When several embankments, each of small area, are so isolated from each
other that one roller cannot compact them satisfactorily, additional rollers shall
be provided.

The amount of rolling as required above is estimated as the minimum necessary
for adequate compaction. Where the materials in the- embankment permit prac-
tical density tests, the engineer may, during the progress of the work, make such
tests, and if he finds the density, is less than 95 percent of the maximum density
as determined by AASHO T 99, modified to include in the test sample all material
passing %a4'-inch sieve, the contractor shall perform additional rolling as may:
be neeessary to obtain that density. C

The engineer may- permit compaction with types of equipment other than those
specified above provided he determines that use of the alternate equipment will
consistently produce densities of not less than 95 percent' determined as pro-
vided above. The engineer's permission for use of alternate compaction equip-
ment shall be given in writing and shall set forth the conditions under which
the equipment is to be used. -

This article, like the other provisions of FP-7, forms part of a set
of standard'specifications that are designed to- be "generally applicable
to direct Federal highway projects." It was not written specifically
for this contract. It not only permits the contractor to use rollers of
any one of the three major types,' but also permits the Government
engineer to authori'ze the use .of other types of equipment for compac-
tion purposes. It specifies a minimum amount of rolling, but describes
that amount as the "estimated" minimum necessary for "adequate
compaction," and provides that the contractor shall perform addi-
tional 'rolling if necessary to obtain the required density.: Even the
quantitative designation of the degree of density required is not abso-
lute, but is to be applied wherei the embankment materials "permit
practical density tests."' The very generalized nature of the article
affords little opportunity for the drawing of inferences concerning the
natural moisture content orother properties of tle soils on a particular
highwayproject. ' :

The terms 'of the "Compaction" article, moreover, affirmatively reveal
that its basic objective is to- bring the embanknents up to a degree of
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density substantially equal to 95 percent of the maximum density that
could be attained bysubjecting the sameisoil to the standard Proctor
test-AASHO T 99-with the modification as to size of particles
mentioned in the article. It contains no language which implies that
optimum moisture, as determined by that test, is to serve as a criterion
of what the contractor should expect in the way: of natural moisture.
On the contrary, by stating that each layer of embankment material
"shall be moistened or dried to a uniform moisture content suitable
for maximum compaction," the article plainly negates any implication
that natural moisture would be the same as optimum moisture.

It is of. significance that the contract allowed 550 calendar days for
completion of the job. A performance period of that. length would,
under normal weather conditions for the area, afford extensive oppor-
tunities for the drying of embankment material on a road project.
No contention is made that the time extensions actually granted were
not commensurate with the additional drying time, if any, needed,
because of the abnormal weather that prevailed at times while the job
was underway.

Appellant seeks to draw an. inference from the. fact that, prior to
acceptance of its bid, it was required to submit certain information to,
the Government, and that this included an equipment list which.
showed that appellant intended to do most of the earth moving with
rubber-tired equipment. The contract, however, contained no pro-
vision for approval or disapproval of the equipment list by. the Gov-,
ernment, and it. is conceded that the Government did. not furnish
a notification of approval or disapproval, or comments in any other.
form concerning such equipment list to appellant. In such circ-am-.
stances no inference can be drawn, from mere receipt by the Govern-
ment of the equipment list, that the job was capable of being performed
with rubber-tired:equipment.

The appellant places great reliance upon the argument that the con-,
tract indicates .that the. material encountered will be "suitable" for
embankment construction, asserting that, in fact, the soils with natural
moisture. contents greater than optimum were unsuitable for. embank-?
ment construction.. The contract does call for, "suitable" material in.
various provisions, of which the most pertinent is article- 16-2.1 of
FP-57, reading as follows:

Material for embankments shall consist of suitable material-approved by theI
engineer. Embankments and backfills shall contain no muck, frozen material,
roots, sod, or other deleterious matter.

One ground for a pllant's contention that soils with greater-than-
: optimum moisture dontentswerenot suitable" rests upon the assertiot
that such soils could not be compacted to 95 percent of maximum den-
sity as determined by the standard Proctor test. In evaluating this:
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contention, it is necessary to bear in mind that the Proctor test is not
a measure of the maximum density to which the particular soil is
physically capable of being co pacted& but is merely a measure of th
maximum attained 'through the application of a given amount of cor-
pactive effort. Densities in excess of the Proctor maximum generally
can'-be' attained if the soil is subjected to a' greater compactive effort
than that used for test purposes, or-if compaction is followed by a
natural consolidation, or if the' actual field conditions are more favor-
able in other respects than the laboratory norms used for test purposes.

Records are available for 63 denisity' tests made on the fills for Proj -
ect 1-B-3 by a'Goverment-inspector. In 19 cases the density recorded
was greater than 95 percent of maximum density, determined accord-
ing to the standard Proctor test, the highest value recorded being 108.2
percent. In 44 Cases the density recorded was less than 95 percent of
maximum density, determined according to the same test, the lowest
value recorded beiig 76.4 percent. O f the 19 cases where satisfactory
density was recorded, the moisture content at the time of the density
test was less than optimum (or exceeded it by not more than one per-
centage unit) in 9 instances. Of the 44 cases where unsatisfactory
density was recorded, the moisture content at the time of the density
test was less than optimum (or exceeded it by not more than one per-
centage unit) in 7 instances.

During the job appellant experimented with a number of different
types of rolling equipment, and also attempted to obtain the 95 percent
of maximum density specified in article 106-3.5 through compactive
methods, such as the operation of crawler-type tractors, that did not
involve the use of rolling equipment. In general, satisfactory results
were obtained, where the natural moisture content of the soil was
materially greater than optimum, only if the rolling or other compac-
tive operations were conducted as a part of a series of operations that
involved such additional measures as drying and resting the individual
layers of material.
* Many of the density tests were made in layers of material that had

been placed and rolled shortly before the test. The significance of
the timing of the tests is illustrated by a case where two tests were
made at the same place, but five days apart. The moisture content
decreased from 23.4 percent in the first test .to 15.0 percent in the
second test, while the density increased from .87.1 percent to 100.1
percent. It is abundantly clear from the evidence that the density of
the completed embankments exceeded, in most cases, that shown by
the density tests.

A lack of realization of the importance of tilling or otherwise drying
the soil before attempts were made to roll or otherwise-compact it
contributed to the failures of appellant's work to pass the density
tests.. Appellant took little care to dress the incompleted cuts and
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fills so as to minimize the infiltration of rain and surface water. Posi-
tive measures for aeration of the soil frequently were not attempted
until the natural strength of the material had been weakened, by
untimely efforts to compact it before it had had ant opportunity to
dry. Appellant argues that moisture control was unnecessary because
the soil,somewhat paradoxically, tended to become more dense after'
a shower. It is true that rain sometimes tightened up freshly placed
layers of soil, but this was a localized benefit that did not prevent the
rain from recharging the ground water supplies of the'areas yt to
be excavated. -

The failures on test were also due in substantial pait to a lack of
realization of the importance 'of adequately resting the soil after each
manipulation. Such resting affords an opportunity for the natural
processes of consolidation or settlement to expel some of the water
and air from the voids between the soil particles. Furthermore, many
of the soils encountered on Project 1-B-3 were subject to a molecular
process known as "thixotropic' regain," whereby strength lost through
manipulation is regained through resting. While appellant charac-,
terizes the "thixotropic regain" as "fortuitous," it is nevertheless, a
fairly common' property .of silty soils and is not more "fortuitous"
than other common properties of such soils, such, as low plasticity and
high retentiveness.of moisture.

Notwithstanding the test failures, the weight of the evidence is
that a degree. of density at least equal to 95 percent of maximum
density was actually obtained at all locations where the achievement
of such a degree of density was really important. -Almost one-third
of the-tests were recorded as satisfactory. Many of the tests in which
unsatisfactory density was recorded were followed by the performance
of additional compactive measures, the results of which must have
been to bring about a degree of density higher than that recorded.
A number of tests were taken. on fills that were ultimately built to
higher levels, thus subjecting the levels at which the tests were taken
to a permanent load that necessarily added to their density. No em-,
bankment failure occurred.

Appellant makes much of the fact that the Government either' ex-
pressly or impliedly permitted certain deviations from article 106-3.5,
notably by tolerating or' authorizing the substitution of crawler-type
tractors for rollers as compactive equipment and by not requiring that
' 95 percent of maximum density be achieved in cases where this degree
of density appeared' to be unnecessary. These were deviations, how-
ever, that the Government-was entitled .to sanction under that article,
and that made appellant's performance less costly and difficult than
it might otherwise havebeen. Such relaxations have no bearing'upon
the question before us, which is whether the wet soils were suitable
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:for use in the manner that the Government actually required them
to be used, rather than in some manner that the Government might
have, but did not, require.

The Board finds that the wet soils of which appellant complains
were capable of being compacted to 95 percent of maximum ensity
as detdrmined by the stand ard Proctor test. It further finds that
these soils were, for the most part, actually compacted to that degree
of density. From the standpoint of the results that could be and were
achieved through their use, the wet soils were "suitable" for the pur-
poses of Project 1-B-3.

There is, however, a second ground upon which appellant rests its
contention that soils with greater-than-optimum moisture content
were-not "suitable." This second ground is that material should be
considered as "suitable" only if it would allow the work at hand to be
accomplished through the use of the; most economical construction
practices and equipment. Thus, in the present case appellant would
consider as suitable only material that did not tend to turn into mud'
when manipulated, that was well adapted to handling by rubber-tired
equipment, that needed little or no drying before being olled, that
needed little or no resting, in order to regain strength lost through
manipulation and that was capable of being worked in a continuous
manner until the grading of the particular cut or fill had been finished.
- So limited a concept of suitability is not supported by the terms of
the contract. The provisions in which the term "suitable" is' used-
such as article 106-2.1 and article 106-3.5-contain no su'ch restriction
of its meaning.' Neither party has called to our attention any statement
in the contract which expressly or impliedly suggests that in orderfor':
a soil to be "suitable" it not only must be a soil out of which an em-
bankment meeting the rquiremrents of the pecifi6ations can be on-
structed, but also must be a soil that will admit of the employment
of the most economical construction practices. 7

This is not to say that the concept of suitability may be stretched
;to the opposite extreme of in' cludiig materials Odit of which mb'ank-
ments can be constructed only by methods so expensive that they would'
be rarely, if ever, employed. But the testimony reveals that such
practices as the use of crawler-drawn equipment, drying, tilling, rest-
ing, and like adjustments to soil conditions are not unusual in road's
construction work. ' The steep grades on Project 1-B-3 would have
tended to neutralize the advantages of rubber 'tired equipment overtede . ize th .d b :. V Ba Df ;t , -r n

'In J. D. Armstrong o., IBCA-4 (August 17 1958). 63 I.D. 289, 562 BCA par.
1048, the Board stated:

"The contractor could not insist that he would handle only 'such an amount or kinid of
shale as could be excavated with: normal excavating equipment. The specifications did
not specify.the type of equipment he was to employ,-and.he was, therefore, required to

: have such equipment as could: take care of such hard'miaterial' as might actually be
encountered.'?
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crawler-drawn equipment even if there had been no problem of wet
soil. A contractor will use the least expeiisive practices whenever
practical. Nonetheless, since in road constructioni the choice of ma-
terial ordinarily is limited by the locatibn of the road, the use of less-:
than-optimum material is not unusual.

The Board finds tt Project 1 -B-3 was capable of being completed
to the standards required by the Government through the use of con-
struction practices and. equipment that were not so unreasonable or
so uncommon fore road-building. purposes as to be unforeseeable. by
appellant. From the standpoint of the practices and equipment uti-
lized these soils were "suitable" for the purposes of that project.'

0econz Category Changed Conditions

.This brings us to the question of whether-changed conditions of the
second& :.category were encountered or, in* other words, whether the
presence of soils with-greater-than-optimum moisture contents was

: an "unknown physical condition at the site,* of, ah unusual nature,
differing materially from those 'ordinarily encountered and generally
recognized as inhering in work'of the character provided for in this
contract."

It has'been held that a second category changed condition does not
exist if a reasonable pre-bid investigation would have disclosed-'the
existence- of the condition.8. In the' nstant case a site; examination
wasiexpressly called for by article 2.3 of FP57;.9

The anmount bid by app'ellant for grading the cuts. and fills amounted
to more than one-half of- the total contract price. ' Notwithstanding
the; importance of this work, appellant made only cursory efforts to
ascertain the nature of 'the materials that would have to be moved,
except in the case of rock.'; The contractor's officials-who partieipated
in the investigation feared that,- since there was no classification of
materials for pay purposes, an underestimate of the quantity of rock
might' produce a serious loss. They seem not to have fully realized
:that an underestimate of the difficulty of work in earth could have a
like result. They took no soil samples, directed no inquiries about. soila
to the Government personnel whom they contacted, and apparently
made no effort to ascertain whether there were any 'geological or soil
surveys of the area.

8 eid, Contracting Co., Inc., IBCA-74 (December9, 1958), 65 1.1I. 50, 5 B-2 BCA par..
2037, l- Gov. Contr. pars. 50-52; L. L. Ha; Construction Co., ASBCA No. 7627 (Novem-
ber15, 1962), 1962 RCA par. 3590. ' '

"2.3 Examination of Plans, Specifications, and -Site of Work. The bidder should
examine carefully the' site of the project contemplated and the bid form, bid schedule,
plans,. specifications, and contract forsi prepared for the.-project *contemplated. It. is.

'mutually agreed that submission of a bid shall be considered prima fade evidence that
the bidder has made such examination and is familiar with the character, quality, aad
quanfities of the work to-.bq performed and -material to be furnished.".
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The soils that gave appellant difficulty on Proj et -B43 were, in
general, soils that contained a high proportion Iof fine particles-that
is, particles capable of passing a No. 200 sieve-and that possessed

almost no capacity for being moulded (plasticity). Soils with this

combination of qualities are frequently characterized as silt. They
are apt to have a high capacity to hold and retain water.. In the in-
stant case, abundant sources of ground water were afforded by the

heavy rainfall common in the Great Smokies, and the capacity of the
soil to hold and retain large quahtities of water was confirmed by the
high natural moisture readings`obtained when Proctor tests were
m.ade.

The general nature of the soil that gave appellant so much trouble
could have been readily ascertained at the time of the pre-bid investi-
gation. Much of the wet material was at or near the surface of the
ground, rather than deeply buried. Appellant's: president tetified,

with reference to the pre-bid investigation, that'the soil looked to him
like a. "sandy clay" material.' During the progress of the work ap-
pellant obtained the services of a consulting engineer specializing in
;soil mehanics.. This exert was able.-to identify the essential char-

acteristics of .the, soil simply through' the use of visual and m anual
procedures.

Appellant's officials took no soil samples for inspection or analysis

before bidding. In contrast the firm ofearth-moving experts, sub-

-sequently retained by the appellant to determine what would, have
been a reasonable bid if. appellant had been aware of the wet soil in
advance of bidding, did take samples when they inspected the project
in December 1960. So too did the consulting engineerpreviously

mentioned when he inspected the project in June 1960.. These actions
are indicativeof what arudent bidder would have done.,

Appellant makes much of the fact that the bidding period occurred
during the onth of Februry when snow was on the ground.. But
there were bare spots particularly. onthe ridges. Te ridges were

the places where the 'cuts for theroad were made. At some of. the
locations where snow was present 'it .culd be, andwas, kicked aside by
appellant's officials during the cou rse of their investigation. That
the: ground was frozen would not have precluded identification of, the

essential characteristics of thesoil or have ade impossible the taking

of soil samples.
A contention of more importance is that the Government improp-

erly withheld pertinent soil data from appellant. In 1957;ethd Bu-

reau of Public Roads had made 9 soil borings along the 'route of
Project 1-B-3. Three ofithese werein erocl areas not included within
appellant's claim. The remaining six disclosed information which
would have caused a person skilled in soil mechanics to believe that
the soil in the areas. where the borings were made would be difficult
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to handle, when wet. These data were available in the Gatlinburg
office of the Bureau of Public Roads upon the occasions-two or more
in number-when appellant's officials, visited that office during the
course of their pre-bid investigation.

From the evidence in this appeal, the Board arrives at the follow-
ing conclusions: (i) that the Gatlinburg office had a policy of making
available any borings or. other soil, data, in its custody to, all prospec-
tive bidders who requested such data; (ii) that appellant's officials'
did not ask any of the personnel of the Gatlinburg office whether soil
borings had been made or could be seen; and (iii) that the personnel
of the Gatlinburg office did not inform appellant's officials of the
existence or availability for inspection of the soil borings previously
made by the Bureau of Public Roads.

In reaching the above conclusions, the Board does not find a breach
of any duty owed to appellant by the Government. The decisions
in which the Government has been held to, have improperly withheld
information from a prospective bidder have involved situations where.
there was no reasonable way in which the bidder otherwise could have
obtained the information.10 Here, however,. the data, revealed by the
soil borings in the custody of the Gatlinburg office was data which
appellant could have readily obtained either by making a reasonably
adequate investigation of the site.of the work by directing a simple
inquiry to the Gatlinburg office. The task of, making a ,site investi-
gation sufficient to have disclosed the general nature of. the soil would
have been no more onerous than the types of pre-bid investigations
usually made by prudent bidders on Government contracts. 11

Appellant also argues that the Govermnent was under an obliga-
tion to make a thorough investigation of the soil conditions on Project
l-B-3, and that appellant was entitled to rely on the assumpti6n that
the Government had made such an investigation and had found the
material to be suitable (in the sense given to that term by, appellant)
for road construction. No authority is cited for this contention, and
similar contentions have been rejected by the Board in the past.12
In any event, the conten-tion is completely at variance with the testi-
mony of appellant's officials, to the effect that they assumed no soil
borings had been made since none appeared in the contract drawings
or specifications., 

10HelZene.Curtis Industries, Inc. v. United States, 312 P. 2a 774,,777-78 (Ct. Cl. 1963);
Leal v. United States, 19 Ct. Cl. 451, 459-463 (1960) ; see J. A. Jones Construction Co.,
lug. C. & A. No. 1082 (May 20, 1957t). ' ' ' ' :

"See Layne Texas; Company, supra note 2: Inter-City Sand & Gravel Co.,J DICA-128
(May 29, 1959), 66 I.D. 179, 59-1,BCA par.;2215,. 1 Gov. Contr. pars.,430-32; Erhardt
DahV Andersen, IBCA-223 (July 17, 961), 68 I.D. 201, 61-1 ,BCA par. 8082, 3 Gov.
Contr. par. 505; cf. Larsen-Meyer Construction Co., IBCA-8V (November 24, 1958), 65
LD. 463, 58-2 BOA par. 1987.-

'aDane Construction Corporation, IBCA-135 (February 15, 1960), 60-1 BOA par.
2549, 2 Gov. Contr. pars. 228-29. - J - I . -
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Appellant not only should have anticipated that the nature of the
soil was such as would make it difficult to 'handle if wet, but also
should have anticipated that it would be wet. Prior to bidding appel-
lant obtained certain weather records from the United States Weather
Bureau. These records indicate that at Bryson' City-the nearest
major recording station to Project 1B-3 the m an annual precipi-
tation was approximately 52 inches. They also show that in the
area of the Great Smokies, as in many other mountain regions, rain-
fall increases with elevation. Thus, for example, at Bryson City,
where the elevation is 2,000 feet, the precipitation in 1956 was ap-
proximately 45 inches, whereas at Clinginan's Dome, which is hearer
to Project 1-B-3 than Brysohi City and where the elevation is 6,250,

'the precipitation in 1956 was approximately 85 inches. On; Project
1-B-3 where the mean elevation was 3,500 feetit would not have
been unreasonable to anticipate 60 inches'of precipitation each year,
which would cause the soil to 'have a high moisture content."'

The testimony bearing upon the foregoing matters is voluminous.
In the light of all of it, the Board' finds that the existence of the' wet
soil was a condition' which a prudent bidder could readily have ascer-
tained through a reasonable pre-bid investigation. 'Accordingly, the
Board finds that the condition- was not "uLinknown" within the mean-
ing of the "Changed Conditions"' clause.

Another basic requisite of a second category changed condition is
D't hat the 'condition fbe "of an unusual nature"h Appellant of ered very

little testimony on this point. The expert in soil mechanics who ap-
teared' for appellant was asked no questions, either on direct or cross-
examination, concerning the extent to which'soils of thet type found
on Project 1-B-3 had been found elsewhere, whether in the immediate
vicinity of that project or in a larger area. The witnesses for ap-
pellant who -were questioned on the point obviously lacked the back-
ground and experience for determining the prevalence of wet' soil
in the Project 1-B-3 area or- its vicinity and responded to the ques-
tions only by such generalities as the' statement that the 'soil on that
ptoject was "the worst" they had ever encountered.

On 'the other hand, the Governmhent's 'expert-who. was the head
of the soil mechanics group at the principal laboratory of the Bureau
of Public Roads-testified that soils Just as difficult to handle as those
on Project 1-B-3, or even more so, were widely distributed through
the- Southeastern portion of thel United States. He also testified that

- Appellant cites Peter Kiewit Sons' o., Navy BCA No. 56.6 (April 2, 1958), 4 CC
par. f60972, as 'authority'for the'proposition that "Core-borings are not expected to:be
made by 'either the governfent or' bidders unless' some'eternal onditions idicate doubt
of the' subgrade." Actually, the Navy. Board merely-recited that "neither the Government
nor .Appellant found any external conditions indicating sufficient doubt as to the subgrdde 5
to cause them to take such borings." In the present case the heavy rainfall to'which
Project' 1-B'-8"was'sub'ject'constituted ane'xtrndi condition which would' raise doubt as
to whether the soils on Project 1-B-3 would be dry' enoug) for- easy handling.' ' "
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the difficulty of handling these, soils had not precluded their being
used for road construction where they were present on the route of
the proposed road.

The Board finds, on .the basis of all the evidence, that appellant
lhas not borne the burden of proving that the wet soils encountered on
project 1-B-3 were "unusual" within the meaning of the "Changed
Conditions" clause. This finding, as well as our previous finding
that the wet soils; were not an "unkown'? condition, negates appel-
lant's contention that a changed condition' of the second category
existed.

Therefore, Claim I is denied.

Claim II
H igh Traffc De ty in Sumier Months

The appellant grounds this claim upon the assertion th ththere was
unusually high traffic density during the construction seasons. The
claim is-for $58,759.20, and consists principally oft charges for down
time, ,of: heavy earth hauling equipment that was idle at times, when
automobile traffic was allowed to pass through the project area. The
claim letter of November 8, 1960, states:;

*. * The Government should have informed prospective bidders in advance
of the yery high traffic. density which would be encountered in this uationa
park during the summer months. The government had this information avail-
able to it, and since the road was to be maintained for traffic in certain areas,
the government should have made this information available so that contrac-
tors could have figured their bids to take thisi unusual element inton ac-
:ount..-" t Particular attention is called to the extremely heavy traffic dur-
ing the three summer months as compared to the very low traffic found in
February, that being the month in which the prospective bidders had. an oppor-
tunity to observe conditions * :

In support of the claim the appellant fiirnithed travel density sta-
tistics for several years in which project work was carried On, con-
tended that the heavy traffic should be compensated for as an unknown
physical condition differing materially from 'those ordinarily en-
countered, and cited7 Section 4, Article 4.2 of FP-57, a special
"Changes" provision.

The appellant obtained travel'density statistics when it was pre-
paring its claim but unfortunately did not, seek such information at
the time of bid preparation.'

The Government established that an annual summary of travel sta-
Vtistics for the Grat mo Mountains National Park, giving a com-
parison by months 'for the alendar years 1952 through 1957, was
available to the public from the Nationnal"Park Servicd upon request
during 'the advertising period.' It was also; shown 'that sinilar in-
formation was available from the highway departments of the States

795-581-65-2
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of Tennessee and North Carolina. Some of. the figures in the Na-
tional Park Service tabulation tell the story:

Year 1952 1953 1954 1955 1956 1957
February 38,646 48,753 38,784 35,273 42, 821 43,018
June- -- 298,525 392,342 367, 039 329, 546 494,135 468, 626
July - - 585,562 502, 364 566,413 608, 610 660, 788 684,373
August -- 582,726 400,4073 559,863: 557,769 535, 062 682,746

Th cotatn ofie poni X 
: ' 'The contracting officer pointed out correctly that Route U.S. 441,

on which the project is located, is a major arterial highway and that
the Great Smoky Mountains National Park is this nation's most visited
national park. The appellant's vice president testified that it was evi-
dent at the time of pre-bid visits by officials of the appellant that there
were a number of tourist attractions in. the location of Gatlinburg and
Newfound Gap and Cherokee; in addition,, he.acknowledged that the
appellant should have assumed, because tourists are attracted to the
area involved, that the traffic would be considerably heavier in the
summer than in the winter. 

The specifications required the contractor to keep the road open to
the-public, although it authorized the bypassing of traffic over detours,
the useof temporary approaches, crossings and accessoryfeatures;,in
addition, the right to hold up traffic for short periods was given.; The
Government, therefore, was under no obligation to do what the appel-
lant's vice president described at the hearing as the "best thing"-
closing the highway while it was under construction and placing the
traffic on a detour, the detour to be. built, at the expense of, someone
other than the appellant.

. The travel statistics submitted by appellant show that 39,830t and
55,776 tourists visited the Great-Smoky Mountains National Park in
February of 1958 and 1959, respectively, and that in the summer
months of those years the number of tourists per month ran from- ap-
proximately 425,000 to approximately 817,000. The Board concludes
that the appellant was remiss in not obtaining information on the
number of park visitors. Such information woid have been relatively
easy to obtain. Further, it is-determined that the number of visitors
who actually came to the park when the project was, under construction
was within the range of what should have been expected from review
and analysis of the statistics for the years 1952 through 1957.

Even if an assumption is made that the traffic was heavier than, that
to be expected by the appellant, no basis exists under the contract
for granting relief. Expenditure of the sums included in this: claim
were not made because of any changes in the plans and specifications.
The claim was submitted because the appellant had included $8,000 in
its bid to cover the expense of handling tourist traffic,*but (according to
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the appellant's estimates) in fact spent more than eight times that sum
in controlling, diverting and contending with traffic.

Article 4.2 of FP-51T, relied upon by appellant, is a special "changes"
provision, related to and purporting to limit the effect of the "Changes'
.and "ChangedConditions" clauses of Standard.Form.23A. A refer-
ence in Article 4.2 to a permissible adjustment for "a substantial
change in the character of the work to be performed under a contract
pay item or items that materially increases or decreases the cost of its
performance" is deemed by the Board to cover only adjustments that
may be made under the standard "Changes" and"'Changed Conditions"
clauses-it does not in itself authorize payment of costs associated with
delay in the performance of work that has not otherwise been altered
by a revision in the plans or specifications, or because of discovery of
existence of a, changed condition.
i The. appellant has relied heavily on the, "Changed Conditions"

clause '4 in making its- "traffic density" claim. The claim is not cog-
nizable, under that clause. The Board has consistently held that the
natural sense of the language used in the "Changed Conditions" clause
imports' that both categories of changed conditions described in the
clause must be limited to physical conditions which exist when- the
contract is made, and that neither comprehends physical conditions
which come into being only after the contract has been executed.15

It was assertedin 'a closing statement;on behalf of the appellant that
"the Government should have done something elsembesides put the new
road so close to the old road that you couldn't work on the :new road
without cutting away portions of the old road" and that "what the
Government should have done was close this road to tourist traffic."
The latter assertion was tied to a suggestion that tourist traffic could
'have 'been shifted to another route.: The Board does not find that the
Government had an express or implied obligation t do those things.
Even, if it had been so obliged the "changed conditions" clause would
not aid the appellant, because it is inapplicable to work dislocations
brought about through the failure, of the Govenmernt to discharge. its
obligations under a contract.16

m.Berause of our conclusion 'that Claim, II cannot- be sustained on its
merits we will not go into the questions of delayed filing of te claim
and insufficient proof of damages, which were: raised by the Govern-
ment as defenses to that. claim. This portion of Claim II is denied.

14 Quoted in note 2, 8spra.
"5 Montomery-Macri Company and Western Line Construction Company, Inc., IBCA-59

and'IBCA-72 (1963), 7 1.D.1 242, 253-C5, 1963 MCA par. 3819, pp.: 19010-11, 5 Gov.
Contr. 419- and authorities cited therein; Commonwealth Electric Company, IBCA-347
(March 12, 1964), 1964 BCA par. 4136;, S Gov. Contr. 262.

-commonwealth Electric Company, IBCA-347, supra, note 15; But see Lee Hoffman
v. United States, Ct. C. No. 259-59 (May 15, 1964), 6 Gov. Contr. 231.
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WITHHOLDING OF AMOUNTS EXPENDED BY THE
NATIONAL PARK SERVICE

A: difference of opinion related to the traffic problem considered
above in Claim II arose on the project in July 1960. At a time when
the appellant was maintaining one-way traffic in the iicinity of Station
38 + 00 because it had narrowed the highway, the Division Engineer
issued: a partial suspension of excavation work in that area.; This
suspension was issued in the latter part of June' and continued into the
4th'of July holiday period.

The contract administration officials of theBureau of Public Roads
apparently did not foresee the traffic problems that would result from
holiday travel. On July 3, 1960, the Superintendent -of the Great
Smoiey Mountains National Park found that traffic was backed up
about 41/2 miles from the one-way traffic area. He was extremely dis-
satisfied with this situation and arranged for the performance of work
-by National Park Service employees and equipment on the night of
July 3, 1960, and by forces and equipment ,of both the National Park
'Service and the contractor on July 4 and 5. Notice to resume" full
constructioi operations was given to the contractor effective on July 6,
1960.'

On July 8 and July 11 the Park Superintendent again% concluded
that traffic was not being satisfactorily maintained. ' He' ordered ' fur-
ther work by National Park Service employees. The cost of the work
done by Government forces on July 3, 4 and 5 was $698.42, -and of such
work on July 8 and 11 was $117.91.

The Park Superintendent advised the appellant in latter July that
in his opinion $816.33 should: be withheld from payments under the
contract because it was for "work which should have been performed
by you." In a final estimate transmitted by the Regional Engineer
onJune 20,' 1962, the sum of $816.40 representing that work was with-
held' from the contractor. It was determined in the cou rse of the
hearing i that'the dispute concerning the withholding was a proper
subject of the appeal and that the Board' would consider the con-
tractor's claim that the amount should be paid.

We do not find in the record a sufficient justification for the Govern-
ment's nonpayment of these contract earnings. There has been "no
showing that the contractor was given an adequate and reasonable op-
portunity to correct the traffic situation. In reachingthis conclusion
we have taken into account the fact that the Bureau of Public -Roads
officials apparently were satisfied that the, contractor's forces were
handling vehicular traffic in:a manner consistent with the authorization
for one-way traffic, and forwopartial suspernsion of iYork. The;Park
Superintendent did not channel his actions through an authorized
representative of the contracting officer; instead, he exercised what
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amounted to self-help." He may well have done the best thing to
relieve the blockage of traffic and to ensure the. safety of the ublic.
However, we are not able to find that the labor and equipment costs
for the work performed by the National Park Service forces can -be
charged-against amou ts due under the appellant's contract. The ap-
peal concernin-g.the.withholding!of $$16.40 "for work performed.by
Government. forces" is sustained. The Board's decision on this with-
holding is directed only to the propriety of taking such action under
the contract... It would b.e beyond the purview of the Board's author-

* ity to render a decision as to the propriety of: a set-off of the sum in
question pursuant toinstructions issued by the General Accounting
Office, or under some other theory not involving application of pro-:
visions.of contract.14-1010100-945. . -

Claim I:: -
:-Mintce of Roawqy

This claim was made because the appellant was:required to per-
form maintenance and repair work on portions of the new road. The
appellant contends that after the roadbed had been completed and
accepted, it deteriorated qiickly "due to conditions beyond the control

- of either the government or this contractor." The contractor sub-
iitted testimony on this claim at the hearing bt the Government did
not.

Surface-treatmient of the portions of roadway that are the subject
of this dispute wag completed in the fall of 1959. In Directive No. 2
dated December 7, 1959, the Government issued five instructions, in-
: clud1ng: - -

2. Open the new roadway to traffic between Station 258+50.and Station
384+00. - --

A statement in the file assigning -reasons for the issuance of the
directive states that it was to the Government's advantage to add cer-
tam embankment work and to place traffic on the new grade. -

The Government's position is that, notwithstanding its orders to
place :traffic on the new road, repair and maintenance .work that be-
came necessary because the new road broke up under the traffic was
the appellant's responsibiity. This position is inconsistent with (1)
payment by the Government for the original paviig work performed
-by the, appellant, and. (2) the fact that the Governent did not-require.
the appellant to replace the pavement that deteriorated. Instead the.
Government -had it replaced-under another -contract. Department
Counsel in cross-examination referred to Directive "U", dated Sep-

- tember 21,1960, as being the one which accepted the portion of road
: underr consideration. H Xowever, the appellant established that inIn er -do sc th' 1 d -.- , .0 - - : : e sf a i d E ff 
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September of 1960 the paved section of the roadway was less ac-
ceptablefortrafficthanithadb'eeninDecember1959.
'A contracting officer should have considerable latitude in determin-

ing whether a portion of a project should be accepted prior to the time
the entire project is completed. In this situation, though, the Board
must conclude that the Government's earlier orders and actions are
incompatible with a September 1960 acceptance. It is determined
that Directive'No. 2, dated December 7, 1959, accepted for traffic the
paved portions of; the roadway between the stations specified in Para-
graph 2 of that Directive. It follows that the costs of repair and,
maintenance work performed on those portions by the appellant in
late December 1959, and in the first nine months of 1960, should be
borne by the Government.

The appellant recorded the costs for equipment use, labor and ma-
terials necessary for the repair and maintenance work as that work
was performed. Claim III. as submitted is in the amount of $2,416.91.
That amount appears to be reasonable, except for a $10.25 per hour
charge made for a grader. The contractor billed for this, piece of
equipment on the basis of rental by the hour. The grader was not
brought onto the project specifically for the repair and maintenance
work included in this claim. It was assigned to that work fromtime
to time over, a nine-month period, and for the greatest part of that
period was used elsewhere on the project. Because the grader was
assigned to the job for a considerable period of time, a monthly rental
rate should be applied rather than one covering use by the hour. The
record will support a reduction of the claim amount from $2,416.91
to $2,100 to reflect a decrease of approximately $2 per hour in the
$10.25 per hour rate listed by the appellant for the grader (applied to
utilization for 1581/2 hours).

Claim III is allowed in the amount of $2,100.

Claim IV-
Slope Laybacks (Flattening)

This claim, for $24,895.39; was first brought-to the attention of the
contracting officer's authorized representative in a letter dated April
27, 1960. In that letter the appellant stated:

In addition, we have been directed at various times to obtain additional ma-
terial for embankment purpo'ses where deficiencies occurred. Such additional
material has been obtained by fiattening the previously cut' slopes which were
substantially cut to grade- and completed. Because of the difficult terrain in
which this work is located, the'unit cost for performing this additional work is
not sufficient to adequately cover the cost of doing such work under the condi-
tions that exist. .

The formal claim letter, submitted on November 18, 1960, cited
Section 102 of FP-57 as justification for the request forf additional
compensation. Pertinent portions of Section 102 are as follows:
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102-1.2 Borrow. Where sufficient quantities of suitable materials are. not
available from roadway excavatio n as planned additional material shall be
excavated from borrow pits indicated on the plans- or as directed by the en-
gineer.; In lieu of borrow, cuts may be widened or slopes of cuts. may be
flattened provided the engineer determines the need for such action before the
contractor starts work on any particular: cut.

* .*. . i * . : A * . . F* 

102-2.1 Borrow. [Under the heading "Materials"] Borrow shall be material
approved by the engineer as meeting the requirements for the particular em-
bankment, backfill, or other use for which the material is intended.

:102-3.2 Utilization of Excavated Materials. All suitable material removed
from the excavation shall be used as far as practicable in the formation of the
embankment, subgrade, shoulders, slopes, bedding and backfill for structures,
and for other purposes shown on the plans or as directed.

* : . ** .<: 1 * 2f- j *a . * ax *

* * The contractor shall not borrow nor waste material without approval
by the engineer.

The project undertaken by the appellant: was designed to be a
"'balanced" job,0 that is, the, material excavated from the cuts; was
supposed to be enough, or more than enough, to bring the fills up to
the specified grade. The Government engineers testified that they
found, as construction progressed, that the job was in fact "balanced."
As a result they did not call for the opening of any borrow pits.

The contracting officer found that the re-entry by the appellant's
forces into cuts where work had been performed previously was at
the suggestion of a representative of the appellant and. was allowed,
not required, by the Government. Ha& concluded that the reworking
of the slopes was advantageous to the appellant because it served to
eliminate the hauling of excavated material through traffic for con-
siderable distances. 

The contractor's method of computing its claim is one that generally
is considered to be unsatisfactory-the amount claimed is the difference
between the costs allegedly; incurred in obtaining material from, pre-
viously worked slopes, and what the contractor received for the ex-
cavation at the specified unit prices. The contracting officer deter-
mined that equipment rental rates shown in Claim IV were too high,
being based on hourly, rather than monthly, use. The record does
not support use of an hourly rate. There also was not a sufficient
showing made that the unit price bid by the appellant was adequate
to cover the cost of excavating, transporting and placing material from
the cuts listed in the contract. V

We will not discuss the claim amount in great' detail because the
appellant has not established that the facts justify payment of Claim
IV.
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There is very little in the record to controvert the testimony of the
individual who in the first half of 195 9 t'was the Assistant Division
Engineer (Bureau of Public Roads). He stated that the Govern-
ment did not direct or order the appellant to obtain material from the
"reentered" slopes. He recounteddiscussions between representatives
of the appellant and himself, 'in which 'it was agreed that both the
appellant and the Government would be better off if material was
obtained from the slopes close at hand rather than from the more
distant areas specified. in the contract. In reentering the nearby
slopes the appellant in all likelihood did not incur costs in excess of
those it would have incurred had it obtained the material from the
more distant areas. The Board must conclude also that the appellant
acted as a volunteer.
* The "agreements" relating to reentry of the slopes were between
representatives of the appellant and the Division Engineer or one of
his assistants. There is no evidence that orders to do this were issued

* by the contracting officer or his authorized representative (the Re-
gional Engineer, Bureau of Public Roads). The Government is not
liable for volunteered work. The contractor, in order to recover
claimed extra costs, must show action, requiring the asserted addi-
tional-work, on the part of the contracting officer or hist authorized
representatives, as distinguished from- subordinates. General Bronze
Corpor ation v. United States, Ct. Cl. No. 198-61 (November 13, 1964);
C. V. Bianchi & Sone, Inc., ASBCA No. 8243, 1963 BCA par. 3894
(1963); R. & M1. Contractors, Inc., IBCA-325 (April 21, 1964), 1964
BCA par. 4208. If at the time'the arrangements were made to reenter
the slopes the appellant had given any indication sch reentry was dis-
advantageous to its operations or could result in excess costs, and this
had been called to the attention of the conttacting officer or his'autthor-
ized representative, it is very doubtful that permission to reenter would
have been given. Sufficient material to complete all fills was on the
job. Thus, there was no necessit for the contrating officer to agree to
extra expenditures at the areas involved. Claim IV is-denied.

Claim V7

Hand Raking on Slopes.

This claim as originally presented was for $9,810.36, but at the hear
ing it was reduced to $7,054.34. tThe laim is related to what the
:appellant describes in its claim letter as "hand aking on excavation
slopes [required] by the project engiheers for final landscaping and
finishing." The appellant contends that the hand; raking was per-
formed for approximately two months beginning on June 29, 1959, and
for another period of about two months in' 1960, beginning on August
25, 1960. ;The contracting officer in his findings pointed out that the
first notice of this claim was the letter of November 18, 1960.
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6 Eal 'in .J Disin Engineer first assigned Project
byl'the, Go'vernmentidiscussed the proced'ure 'oi finishing the sIopes
Witl-i.representatives of the appellant. Th e recollection of the appel-
lant's grade'foreman was tiat this disbussibn took place just efre
the seede rs moved in and ' started their seeding on the slopes, rather
than during the first part of the job; however,the appellant's vice
president estified that the conversatin in epttobo
be e the, finishingw.ork on the sopes had been started. The position
of theDivision Engineer, at the time 'he talked to the contractor's:'Iem-
ploye6's about slope Anishing seems to have been that he did not want.
the slopes too.smiooth, and that marks left' on the slopes' by eartimov-
ingimachines should not be smoothed out. His indication of what was
acceptatle corresponded with. Section 102-38(c)'of PP-SI, which
0states: ' : 00 '0 ' 

(c) Finishiig.-All earth slopes shall be finished to reasonably',smooth and
uniform surfaces without any noticeable break, and in substantial accdrdance
with the planes or otier surfaces indicated by the lines and ross sections shown:
on the plans, with no variations therefrom readily discernible as viewed from-the.
road.

Degree of finish for grading of slopes shall be that ordinarily obtainable either,
from blade-grader or scraper operations or hand-shovel operations, as the con-
tractor may elect. The nicety of finish ordinarily:associated with template and
stringline or hand raking methods will not be required, exe pt in the case of
shoulders and, gutters.

The, Division Engineer who emphasized the requirements of the
second paragraph in the quote immediately above was promotedin the
summer of 1959. The appellant asserts'that the project engineer, after
he came under the supervision of the replacement Division Engineer,
required hand raking on the slopes.

The project engineer denied that the contractor's forces had been
instructed or requested to use hand-raking methods on the slopes. He
acknowledged that some hand raking had been' performed, but said
that this was the means chosen by the appellant to correct steep slopes
that had not been rounded originally in accordance with the specificaz
tidns, or to comply with Section 591-3.1 of FP-57,Advance Prepara-
tion and Cleanup (underSeeding) which provides: :

After grading of areas has been completed and before applying fertilizer and
ground limestone, areas to be seeded shall be raked or otherwise:cleared of 'stones
larger than 2 inches in. any diameter, sticks,' stumps, and other debris which
might. interfere with sowing of seed, growth of grasses, or subsequent mainte-
nance of grass-covered areas. If any damage by erosion or other causes has
occurred after the completion of grading and before beginning the applicationi
of fertilizer and ground limestone, the contractor shall repair such damage.
This may include filling gullies, smoothing irregularities, and repairing other
incidental damage.
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The appellant did not make a sufficient showing that work was re-
quired'beyond its obligations under the contract. No written*orders
or protests were made at the time the raking was performed. The
first Division Engineer had gone out of his way to point out that hand
raking was not required under the Finsh&g portion of FP-57, quoted
above. The appellant did not show by a preponderance, of evidence
that the raking complained for.was for slope finishing rather than
for advance preparation and cleanup for seeding. That 'it was done
for the latter purpose is indicated by the unprotesting manner in which
it was carried 'out. This claim is based upon the allegation that the
inspector required more work than that specified in the contract. A
contractor who. asserts, with respect to -inspection requirements, that
the contracting officer or his representative has erred has the burden
of proving that there was a departure from the contract requirements.
Noonan Com0nsution Co., ASBCA No. 8320 (January 17, 1963), 1963
BCA par. 3638, 6 Gov. Contr. 201.

Claim V is denied on its merits because the appellant did not prove
that it was ordered to perform hand raking beyond the requirements
of the contract.

claxim VI
Additiona Pipe. to; Comnp'ete CUlverts

Claim VI, in the amount of $340.80, concerns work on culverts that
was performed prior to October 1, 1959. It was' first submitted in
the appellant's claim letter of November 18, 1960," which states that
after culverts were installed as 'specified in the'plans, "the project
engineer. required' the' contractor to add. additional pipe." The ap-
pellant objects to payment for' such work at the unit prices because
extra costs assertedly were incurred in going back to areas to add extra
lengths. of pipe after embankments had bee n made,. or cuts had been
completed. The contracting officer'determined that only minor adjust-'
mnts were made, that' such adjustments in. the culvert lengths occur
commonly on road jobs, and that the payments which were made on the
lbasis of unit prices (listed in the contract) were all that were called for.

The proof submitted by the appellant was not enough to establish
that extra lengths of' pipe were in fact added at Stations 364+ 05,
376+50, 377+00 and 411+40. :

It was shown that. extra lengths were added at Stations 329+ 50,
333'+ 00 and 333 + 25. The appellant asserts that in these three areas
installation of the extra lengths resulted in an additional expense of
$254.14' above what was paid for the work on the basis of the unit
prices. The contracting officer. found that the appellant had included
improper elements of cost in calculating its claimed extra expense.

In making. Claim VI the appellant referred to Article 4.2 of FP-57,
a special "Changes" clause which the Board considered in its opinion
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on- Claim II, above. 'The only portion of Article 4.2 that could au-
thorize the requested payment provides that if an adjustment is to be
considered there should.be "a substantial change inthe character
of the work to be performed under a. contract pay item'." It also
requires that the cost of performance of the work to be performed
under'a pay item be materially increased or'decreased.

The total amount shown. by the final estimate to have been paid
under the contract for installation of 12-inch, i8-inch, and 36-inch
reinforced concrete culvert pipe (the culvert sizesi involved in Claim
VI) isnore than $12000. Some of the adjustments suggested in the
contracting officer's findings should be made. If this were done the
claim would be reduced to less than $200. The Board cannot con-
clude either that there was a substantial change in the character of
the work to. be performed under the pay items for culverts or that
there was a material increase in the cost of performance. Since work
in question is covered by a unit price, and there is no contract provi-
sion authorizing an increase, Claim VI is denied.'

Summary

The action taken with respect to the claims involved in these appeals
is summarized below.

ClaiNo. I - Denied,
Claim No. II-_ - Denied except that withholding of $816.40

under the contract is not approved
Claim No. III - _ Sustained in the amount of $2,100
Claim No. IV -- Denied
Claim No. V - Denied
Claim No. VI - Denied

DEAN F. RATZMAN, Chcwn an.
WE CONCUR:

T iOMAS M. DURSTON,' Deputy Chairman.
SrinAk F. McGRAwv, Member..

APPEAL OF RALPH CHILD CONSTRUCTION COMPANY;

IBCA-422-1-64 Decided November 17, 1965

Contracts: Construction and Operation: Notices-Contracts: Performance or
Default: Excusable Delays-Contracts: Construction and Operation:
inuration of Contract

Under a contract for construction of facilities on the shores of an impounded
river, where access to the site of the work was to be limited by the rising
water level at an indeterminate. time during t heyear following the award
of the contract, which provided that work was not practicable in winter
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and that the work should be performed during the 1962 summer season,
the failure of the Government to furnish notice to proceed ,within a reason-
able time after award, causing the major portions of the work, and the
duration of the eontraet performance to be extended into the 1963 work:
season under conditions of severely restricted access,; makes the ensuing,
delay in-completion of the contract excusable to the extent that it was not;
foreseeable, and the contractor is entitled to a commensurate equitable
extension of time for performance.

BOARD O COINTRACT APPEALS

This appeal represents a consolidation :of three separate, appeals
arising out of the, same. contract, the first two- hawing been docketed
originally as .IBA393 Aand IB 44.. All of the appeals, were
filed timely. A hearing upon' the consolidated appeal. was conduted
in April 1964 at Salt Lake CQity, Utah. At thetime of the hearing'
the contract had not been completed. The contract was awarded
July 23, 1962, in the estimated total amount. of $313,844.41,, based
in large part upon unit bid prices for estimated quantities. The
terms of the contract included Standard: Form.23-A (April 1961
edition). The site of the project was in northeastern Utah, on the 
Green River, a few miles upstream from the Flaming .Gorge'Dam
which was under construction 'at the time the contract was awarded.
One portion of the work was described as': :

Constructing the Filter Bed, Pump Gallery, Inclined Well, Pump & Chlorina-
tor Houses complete with all Appurtenances for the water system at 'Lucerne
Valley.

-The remainder of the work was to be perfored on the opposite' side
of the Green River and was described as:

Construction of Access Road, Boat Launching Ramp and Water. System,
Antelope Plat.
The two portions described above were bid separately but were
awarded asonecontract.

,It was a part of the overall plan of the Bureau of Reclamation
and the National Park Service that the Flaming Gorge Dam would
impound the waters of the Green River, thereby efeatiig a wide lake
or reservoir for recreational purposes in the area where the above-
described facilities were to be constructed. The filter beds for the
two water systems were intended to be inundated by the rising river,
hence it was desirable that the filter beds be completed before the water
level rose to. a point where itcould interfere .with their construction.
Also, as statedinj tho;contract, it was not feasible6 to perform' the
contract work in winter weather.

It was likewise important that the facilities- at Antelope Flat be
started at the earliest possible date, because of the possibility that
the new highway to be built across the top; of the dam would not be
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open for traffi before the ony two existing bridges in the vicinity
across the Green River were removed. One of the bridges, known as
the "Suspension Bridge," was about one nile above the dam. The
only other bridge, usually described as the 'Dutch. John Haul Road
Bridge"' crossed the Green River at a point close to the sites of the
work about 10 iniles upstream from the. dam.. The only sources of
supplies, materials and labor within reasonable reach were at Vernal,
-Utah, which would be inaccessible from. Antelope Flats for all prac-
tical purpose5 after the two bridges were removed, . if the highway
across the dam was not then open .for traffic. therwise: the nearest
available bridge (at Jensen) required a haulof about .200 miles,
through Maybel,. Colorado, by means of vehicles equipped with four-
wheel drive. Thei work, site at Lucerne -alley, being on the Vernal
side of- the river, would continue to be accessible.

'The Invitation--for Bids dated June ,: 1962' in recognition 'of some
: of the factors just- described, contained the following admonitions,
and instructions: -

-SP-1--UNUSUAL CONDITIONS. This installation is being-made on what
will be the lake formed by the completion of. the Flaning Gorge Dam, now under
construction by the Bureau of Reclamation.

When the water- will be impounded and reach the elevation of our installa-
tion depends on several factors, none of which we can control. Water may be
over our installation by May 1963 and then again it may be a year later or
sometime in 1964. It is necessary that both the water system and boat launch-
ing ramp be completed prior to inundation and since the: terrain of the area
makes the installation of both be constructed nearly on top: of each other, they
are to be build [sic] under one contract .

C onstruction of this nature is not practical in the area during the winter
months; therefore, the work is to be accomplished during the summeg of 1962.

All work under the contract was to be completed within 180.days
after receipt of notice to proceed and lquidated damages of $50 per
day were to be imposed for each day of delay beyond the stipulated
completion date. As extended from time to time for causes not
related to this appeal, the required date of -completion became Sep-
tenber 15, 1963. After the contract was awarded to the contractor-
appellant, no action was taken by the Goverueint in furtherance of
the performance of the contract, until September 18, 1962, when
notice to proceed .ws';ssued by theGovernment and acknowledged

by thecontractor on thesame date. At that time it w sestimated
by officials of the dam contractors that the Dutch John Haul Road
Bridge would be 'inundated or removed in May 1963, and that the
road over the dam would be com pleted about July 1,1963. The.work:
of removing that bridge as subcontracted to the appellant. The
Suspension Bridge was removed in ctober 1962. These estimates
indicated -possible interference with the work at Antelope Flat for a
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period of about 2 months and the' appellant proceeded to, stockpile
nearly all of the materials needed for' perf ormance of the work at
Antelope Flat, except for cement.

On November17,1962, the Govern'ment issued a. Stop Order beicause
of winter weather.d Work :was' ordered to 'be resumed on April 17,
-1963. 'Appellant, under instructions from, the dam contractors be-
gan removal of the Dutch John Bridge on' May 18,S 1963;, ':Thence.
forth, appellant's access to Antelope' Flat was limited to, certain'hpurs
when traffic was permitted to cross; the partially~ completed road over
the dam, until about October 18, 1963. 'These' restricted houLrs were
established by signs posted at the: .gates~ at both' ends'of the dam, and
enforced b gards.. The hours'were' from 6:30 t 7:30 am. and
from 5:00 to 6:00 p.m. In` 'July 1963, the~ bridke was oened for
an: additional period of ,30 mninutes, fromi 12:00 noon to'- 1:-30 p.
At other times the gaItes were kept locked by means of a chain secured
-with ev~eral padlocks between links so that'the ate coulc'be opened
by unlocking only one padlock.' The~ privileged of having: such; access
was restricted to certain Government officials and key;~ emploee of
the contractor and subcontratrs whow wee construc~ting the ~dam.
Appellant. attempted to obtain similar pDrivileges but'was not~ suc-
cessful. On only two or three occasions was the app'ellanf able to et
across the dam during 'nonaccess hours, hog 'tecsiho a

contrator o the am. Otherwise, it appears, tha n e Ptions5
were,,made for appellant durn oacSS, hours Reasn osaety
and possible . nterference withi the work ~on the danr were thie basis-
of the restrictions.'''

In addition to other obstacles acces's ~to'th': 'am roa.~ was urther
compliated y thefact that crtain "tail twers? or caes on, the

crestof te dmtaveled on rails there w ere a bo ut 6 feet. above the
groundle'velat some'poihnts. 'In oraer~f'or-vhie'les tocros the'dam,

itwas neessr o rde n rmsmd f heavy timbert to be,
placed in posito tspnh rai s or rcks. The "tail toiers' Were

normally used for ~conveying concrete -buckets or mvn mle
'cranes, scaffolds, etc. To somei extent, boats ee used by both'cOn-
tractor personnel an Gvrmxtofcasfrtransportation across
the laebtee ueeVle and Atelope Flat.'

The ontractor, by lefte o'Jne 1016 seihabeb given
unestricted and unlimited authority- to cross the6 dam to theo site

at Antelope Flat with maerials and personnel, or~ that he be granted
a tme xtesio unilsuch unrestric access, coul be granted> !The

contracting office deid 'hreusfotiexenonby Findings
of. Fact and Decision dated June 26, 1963, from -which the contractor
appealed. This claim f or time extension's is designated as Claim No. I.
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In the circumstances described spra, the Board considers that the
performance of the contract was delayed from its inception by the
failure of the Governiment to issue a notice to proceed within a reason-
able time following the award of the contract.' Bids had been opened
on July 10, 1962, and award to the contractor was recommended on
July 12, 1962. The uncertainties facing the contractor, as spelled out
by the contract provisions with respect to the probable times of removal
of the only available bridges, and the certainty that it was not' prac-
tical or feasible to work during the winter, made it imperative that the
Government act with more than usual promptness. We are f the
opinion that a period of 15. days after the award was recommended on
July 12, 1962 (July 27, 1962), was a reasonable time for the Govern-
ment:to take care of any administrative details related to-thet'award
and'to issue the notice t6proceed. The contractor should have been
given the-notice in time for it to be able to perform a sibstantial por-
tion of the critical concrete work prior to' the closing of the bridges.
There was not sufficient time to perform a substantial amount of work
between September 18. and November 17,11962, -when the contracting
officer suspended work for the winter, although appellant offered
testimony that it could' have performed work after November 17, 1962,
if it had been permitted to do so.,

We conclude that the Government's delay in issuing the notice to
-proceed was the underlying :contributory factor'that- aggravated the
circumstances of lack of access to. the' work site during the 1963-'work
season.

The contractor has shown that it suffered substantial delays in per-
formance as a result of -the severe restrictions upon accessto'the job;
site at Antelope Flat. While it is contended by the Government that
the delays occasioned by lack of timely deliveries of cement could have'
been avoided-by stockpiling cement for as long as 30 days, the Board
is satisfied that because of weather' and risk of deterioration it was' not
practical to do so in'tle:absence' of extensive storage sheds. We do
not consider that the contractor was' bound to anticipate or foresee the
worst possible outcome with respect tothe date of eventual unrestricted
access to the job site. It would not have'been reasonable for him to
have computed his bid on the assumption' that restrictions on the utseof
the road across the dam would be so severe and would remain in effect
from May until late October of 1963, or until all of the concrete work

'Rss~ Ea1n eering Co. v. United States, 92 Ct. CI. 253 (1940), holding that 12 days
after. furnishing bond was reasonable time in: which Government should have issued
notice to proceed. f. Sidney Kent, (f/b/a Dorald Engineering Co. v. United States,-228
P.<: Snpp; 929 (S.D. N.Y.. 1964), aff'd 343 F,-2d 349 (2d Cir. 1965), Contractor entitled
to, extensionof otime for delay iii ssuing noticetoproceed; but not entitled to damagesi
Triangle Construction Compa y,; IBCA-232I (March. '4, 1962), 69 ID. 7, 1962 BCA pa'.
8317, 4 Gov. Contr. 316(c), notice given just prior to severe weather.



480 :DECISIONS OF TE 'DE OF THE INTERIOR [72 I.b

was completed at Antelope Flat.. Even as late as May 7, 1963, it was
estimated by the contracting officer in' his letter of that date. to the
contractor, that "It will probably, be mid-July. before unrestricted
travel will be permitted." By May 18,1963, it was too late to stockpilie
large supplies of cement in the manner suggested (after the fact) by
the Government.

The rigorous limitations on access prevented, the contractor from
making efficient use of its men, trucks and other equipment. It was not
feasible for the cement trucks to make more than one round trip per
day, compared.with two trips if access, had not been:restricted. As a
consequence the performalnce of concrete work was limited. 'The evi-
dence is that the total delay in performance ofthe contract because of
restricted access- for, deliveries of cement amounted to 1 or 12 days.
However, some delay on this account should have been- anticipated.
The Board considers that a period of 10 daysis excusable. within the
meaning of the contract clause (paragraph .(d) ('1) of Cluse 5, Ter-
mination forDefault-Damages for Delay-TimeExtensions). I

A.ppellant's work forcewas hampered on a few days because certain
key !employees did not arrive. Apparently these employees were late
in arriving at the dam gates and were not permitted to, cross. Ap-
pellant claims that 3 days were lost on this account. In.the opinion
of the Board, such a delay is not excusable, for if appellant's employees
had not been tardy, the time would not havebeen lost.

.The efficient use of the men and equipment was. reduced considerably
by reason of the fact'that overtime. could not be used when it was.
necessary to start and complete a particular lphase of the work within
the same day. When it was desirable that a concrete pour be started
during the afternoon, but where it could not be completed before 5 p'm.,
the work had to be postpoied 'until the following morning. *-The use
of a double shift or split shift is recognized as permitting the maximum II
use of machinery with high rental values. Appellant was unable to
use such shifts because there were insufficient: living accommodations
in nearby Dutch John. .Nearly all of the contractor's employees re-.
sided in Vernal, where they hadI homes.'.. The: testimony of Mr. Neil
Child, the contractor's'Vice President and superintendent,; established
that the performance of the contract was delayed. anywhere from40
to 100 days by the reducedefficiency of hen and equipmenit.' The wide
range of this estimate indicates thata conservative approach' should
be used: to arrive at. a reasonable detehmination. To some. degree, a
reduction in efficiency should have.been expected.-'. Aicordingly, the
Board finds that the, performance of the contract was excusably de-
layed for 70 days by reason of loss of efficiency of menand equipment. 2

2 Of. Corrigan Constrwtioa OoM~IPen :ASBCA Nos. 10072, 1016 (August 27,:: 1965)',
65-2:BCA par.-.5062, where contractor's access to site was restricted by locked gates, and
deliveries of concrete mix Were liinited' as to weight 'by': iinneessarily, low: load' limits
posted on bridge. '
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The problem of restricted access to the Antelope job site affected
Government employees, who were overseeing the work, as well as those
of the contractor. The Government personnel ol te project cus-
tomarily used a boat; to reach the site, and Mr. Neil Child testified
without refutation, that the Government representatives usually ar-
rived at the Antelope Flat: site at about 9 :00 to 9 :30 a.m. Hence, at
least the first work hour of each day was idle time for the contractor's
work force. On one occasion when no Government personnel had ap-
peared at the project at 9:42 a.m., except for Mr. W. R. Salmon, the
Construction Representative for the National Park Service, the con-
tractor's forces were laid off for the day. It was estimated by Mr.
Neil Child that the contract performance was delayed 9 days (Mr.
Ralph Child's estimate was 7 days) by reason of the habitual tardy
arrival of Governmentf employees and their failure to appear on the
one occasion Since the contractor's forces are required to report for
work at the proper time, it is only reasonable that Government per-
sonnel should observe the same rule. When their absence or tardiness
causes significant delay of the contract work, such delay is excusable
to the contractor. 'Accordingly, the Board concludes that the per-
formance of the contract was delayed .7 days by the actions of Govein-
ment employees who were tardy in arrival or who failed to appear at
the job site.

Mr. Ralph Child testified concerning a number of minor incidents,
each involving alleged delays of one-half to one and one-half days.
While the cumulative effect of these incidents may be of some signifi-
cance in the time required for performance of the contract, -many of
them seem to coincide with periods of delay that the Board has already
determined to be excusable for other reasons. We conclude that such
minor incidents and loss of time were to be expected and should be
absorbed by the contractor, since lack of access for a reasonable period
should have been 'anticipated. Additionally, the Board will not take
into consideration for the purpose of granting an extension of time the
delay of three days testified to by Mr. Ralph Child as involving the loss
of services of an electrician employed by another contractor on an ex-
ehange basis.. The time allowed for the job should not be required to
depend onan. arrangement whereby the trucking of gravel to another
contractor was consideration for the services of the other firm's elec-
trician. The possibility that the gravel could not be delivered timely
was known to appellant when the barter agreement was made.

'An alleged delay of 6 days is related to a dispute as to power for
testing of the water system at Antelope Flat. Other aspects of that
dispute are discussed under Clain No. I. At the time, there was no
electric power supply available for testing the winch that was to be
capable of pulling the Dpipe line and pump up from the sump house for
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purposes of inspection. The contractor alleges that the Government
delayed 6 days while deciding to waive the test with respect to raising
and lowering the pipe column. Aside from the fact that the Govern-
ment was entitled to a reasonable time to make a decision, and that
about 3 days were consumed by the exchange of letters, it appears that
the contractor was able to make progress with respect to a substantial
portion of the contract work while awaiting the decision. The Board
concludes that the contractor was delayed in the performance of the
contract for 1 day.

Accordingly, the Board finds that the contractor is entitled under
Claim No. I to an extension of time of 88 days for performance of the
contract.

Claim No. II

This claim arose out of a dispute as to interpretation of the contract
provisions concerning testing of equipment and the furnishing of elec-
trical power for such tests. The equipment concerned was the mecha-
nism for operation of the inclined well that was the most important
part of the water system. This system was designed so that water from
the reservoir would pass through the filter beds and into a concrete
housing or sulmp. Within this housing (submerged in the water dur-
ing normal operation) was an electrical pump, connected to the end of a
long pipe that conveyed the water drawn by the pump up a long incline
to another concrete structure or pumphouse containing a winch and
electrical controls near the upper end of the concrete boat launching
ramp. From that point the water was piped to a reservoir contructed
by others. The pipe was supported by caster wheels that ran on tracks,
that in turn rested on a concrete foundation in a trench so that the
entire pipe column, including the pump at its lower end with its elec-
trical wiring, could be pulled up by means-of the electric winch in the
upper concrete structure, for purposes of inspection and repair.

The pipe column was composed of sections 10 feet in length, and
when completed was covered with welded sections of half-round metal
housing for its full length. The entire mechanism was then backfilled
with earth to a depth of several feet. In order for the pipe and the
pump to be raised it was necessary, because of lack of space in the
pumphouse at the upper end, to disconnect each 10-foot section of pipe
with its electrical connections as each section was hauled into the pump-
house that also housed the winch.

It is the appellant's position, as stated in its letter of August 1, 1963,
and in its appeal dated September 3, 1963, that it was the intent of the
contract that the apparatus described, including the automatic c n-
trols, electrical system and the operation of the raising and lowering
mechanism be tested upon installation as well as after completion and
inundation Also, it is contended by appellant that electrical power
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for all such tests should have been furnished by the Government and
that failure to furnish such power had the effect of waiving the con-
tractor's guarantee of one year with respect to the water system.

Prior to appellant's letter of August 1, 1963, discussions were held
between the appellant and the contracting officer's representative rela-
tive to the possibility of rental of an electrical generator to furnish
power for the tests. Such rental was to be paid by the Govermfent
according to appellant's proposed plan, but the Government refused to
agree to pay for rental of a generator and the plan was abandoned.

.The practical basis for appellant's position is that after backfilling
the pipe column it would be impracticable to re-excavate the pipe to
make any changes or repairs except at considerable expense. Hence,
it was only reasonable to make all possible tests as to the electrical
system and the carriage system while the mechanism was accessible.

The principal contract provisions for testing are found in Special
Provision 15 of the contract, as follows:

SP-15 TESTS.(WATERSYSTEM):
Without water it will be impossible to test the system completely prior to the

filling of the lake. These portions are to be tested, however, at the time of instal-
lation: 4" Pump Column-Air test for leaks; winch is to be tested by pulling the
pump and pump column 50. ft.+ several times.

The tests of the pumps, pump controls and chlorinator will have to be deferred
until water is available. Refer to SP-14 above.

The Contractor shall, in preparing his bid for this project, take into considera-
tion the delay of completion due to the uncertainty of water. While vandalism

z is not very likely in this remote area, the Contractor shall be expected to take
any reasonable precautions he deems necessary to protect the installation until
the completion of all tests and final acceptance of the project by the Government.

'After the Contractor has completed all construction called for under this con-
tract and completed all tests without water a "Stop Order" will be issued closing
-down the project until the lake has filled sufficiently to complete the tests. When
Ponditions are right for all remaining tests a "Resume Work Order" will be issued
and the Contractor hereby agrees to resume the tests within fifteen (15) days
after receipt of notice to resume work.

The second paragraph of subsection "d-l" of Section 2-05, Electric
Systell, of the Construction Specifications provides in pertinent part:

1lectric power as described in these Specifications will be delivered by others
at the weatherhead.

The time for connecting electric power to the weatherhead is not
mentioned in the contract. At the time of the hearing such electric
power had not yet been furnished.

The test to be conducted after completion of installation is described
as follows in subsection "g" of Section 2-05:

g. Test. After the installation is complete, and at such times as the Contract-
ing Officer may direct, the Contractor shall conduct an operating test for approval.
The equipment shall be demonstrated. to operate in accordance with the require-
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ments of these specifications. This test shall be performed in the presence of
the Contracting Officer or his authorized representative. The Contractor shall
furnish all instruments and personnel required for the test.

The Government's position was grounded in part on, the contract
provisions concerning utilities as follows:

SP-11 UTILITIES:
No utilities are available and the Contractor will have to provide all of his

requirements, and the Government shall not be held liable because of his failure,
to do so.

The Contracting 'Officer's letter of August 6, 1963, states in part:-
It is agreed that an ambiguity exists as to availability of electrical powyer, for

use in raising and lowering the pipe column prior to inundation of the installation.
* .

The Government's letter of August 6, 1963, then waives the test re-
quiring the contractor to raise an'd lower the pipe column 50 feet, but
specifically does not waive ally other tests, guarantees or warrajities
required by the contract.. Further, the letter goes on to state that the
Government will furnish power at the weatherhead for tests when the
installation is complete and when the reservoir has inundated the filter
beds.

As indicated by the post-hearilg briefs of both parties, the question
of waiver of tests or warranties may be loot this time, since the
water system was in operation and was working properly when the
briefs were filed in September 1964.d

In any eveilt, the plunpiouse and electrical conitrol! had not been
completed on August 1, 1963, when the controversy arose. 'The Board
considers that the questions raised by Cliaim No. II are moot at this
time for the reason that the administrative record oin appeal is not
complete. The relief requested may be unnecessary, for the contract

- guaranty period of one year may have expired.
Accordingly, the appeal is dismissed without prejudice as to Claim

No. II.
'The appeal may be reinstated as to Claim No. II upon written appli-

cation showing due cause by appellant to 'the Board within 30 days
following the date of this decision. Written notice of such application
with a copy thereof shall be furnished to Department Counsel, who will
have 30 days after receipt of such notice for filing a brief in opposition
thereto.

Claim No. III-

The work had not been completed ol December 6, 1963, when the
contractor requested the contracting officer to issue a Stop Order be-
cause of winter weather. The contracting officer denied this request
in letters dated December 9 and 10, 1963, for the stated reasons that

2 Article 39, General Provisions, as modified by SP-1.
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work could be continued on backfill operations, mechanical and elec-
trical work and placing of filter sand, concrete work having been com-
pleted. The contracting officer also pointed out that it was necessary
to complete the filter beds before they could be inundated by the reser-
voir waters.. The contractor appealed from that decision by letter
dated January 7, 1964. The contractor discontinued most of the work
on December 6, 1963, and performed no substantial work thereafter.
On December 13, 1963, according to the testimony of Mr. Child, an
attempt was made to perform work. of welding, but it was too cold to
weld materials successfully. The last of the contractor's equipment
was moved away from the work sites on December 17, 1963. Work was
resumed about April 6, 1964.

In its notice of appeal the contractor called attention to the fact
that the water in the reservoir was receding and predicted that it
would continue to recede until warm weather; that the contractor
would be able to complete the filter beds before being hindered' by
.high water. At the time of the hearing the beds had not been intn-
dated. Additionally, the obtaining of filter sand that would meet
the specifications was a problem as far as the contractor was con-
cerned. A number of samples of sand had been submitted but all
had been disapproved, including samples from sources suggested by
the Government. The contractor. finally turned to the expedient of
modifying the available sand 'by washing and screening to remove
silt material so that it would meet the specifications. This process
was not feasible in freezing weather or when there was too much rain
for the sand to dry. It has not been shown that the Government was
arbitrary or unreasonable in its rejections of the samples of sand.

'The contract contains provisions for temporary' Isuspension of
work,4 but specifically excludes (except to protect the Government's
interest) cases "where the Contractor, through his; negligence, has
permitted the work under the contract to extend beyond the stipu-
lated time for contract completion, or where the work -under the
contract is not progressing satisfactorily in conformance with'the ap-
proved operation and progress schedule."

As previously indicated, the contract was based on the premise
that it was not practical to work in the winter season, and a suspen-
sion order had been issued November 17, 19.62, for the winter. season
previous to 1963-1964. Also, the evidence shows that it was cus-
tomary in that area to shut down construction work in the winter
season.

The; Board: has found with respect to Claim No. I that the appel-
lant was entitled to an extension of time amounting to 88 days. ' This
has the effect of extending the required completion date from Sep-

Clause 32 of the General Prvisions of contract-"Temporary Suspension of Work."
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tember 15, 1963 to December 12, 1963, with the result that appellant
was not behind schedule on December 6, 1963, the date of its request
for a stop order. Under the conditions hereiribefore described, e
find further that it cannot reasonably be said that the work under the
contract was not progressing satisfactorily.

Accordingly, the Board concludes that the contractor was entitled
to a suspension order from December 6, 1963 to April 5, 1964, both
inclusive, amounting to 102 days.

Conclusion

The appeal is sustained as to Claim No. I to the extent that the
appellant is granted a time extension of 8 days in addition to such
other time extensions as have been granted by the contracting officer.

The appeal is dismissed as to Claim No. II without prejudice to its
reinstatement.

The appeal is sustained as to Claim No. III to the extent that a
suspension order is granted with respect to the period of December 6,
1963, to April 5, 1963, both inclusive, amounting to 102 days.

THOMAS M. DURSTON, Deputy Chairman.

'WE CONCUR'

DEAN F. RATZMAN, Chai'rman.

WILLIAM F. MCGRAW, Member.

SCHERMERHORN OIL CORPORATION
KENWOOD OI COMPANY

A-30319 Decided November 29, 19650

Oil and Gas Leases: Applications: Drawings 
An interest which an oil and gas lease applicant has in the offer of another

applicant for the same land in a. drawing of simultaneously filed noncom-
petitive lease offers which gives the first applicant, in effect, 11/4 chances
of success in the:drawing is inherently unfair whether or not there has
been collusion or intent to deceive the- Departnent, and the applicant's
offer is properly disqualified from participation in the drawing.

Oil and Gas Leases: Applications: Drawings
Where two offers for the same tract of land are filed during a simultaneous

filing period by two corporations one df which owns 29 percent of the stock
of the other, the offer of the first corporation is properly rejected because
by reason of its stockholding its chances of success at the drawing are en-

- hanced over those of other offerors; the offer of the second corporation is
also properly rejected where it appears that officers of the first corporation
are also officers of the second corporation and as officers are authorized to
file offers and execute leases for the respective corporations.
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APPEAL FROI THE. BUREAU OF LAND MANAGEENT

Schermerhorn, Oil Corporation and Kenwood Oil Company have
appealed to the Secretary of the: Interior from a decision dated
May 11, 1964, whereby the Division of Appeals, Bureau of Land
Management, affirmed a decision of the Colorado land office rejecting
their simultaneously filed noncompetitive oil and gas lease offers,
Colorado 0115527 and: Colorado 0115528, respectively, filed pursuant
to section 17 of the Mineral Leasing Act, as amended, 74 Stat. 782
.(1960), 30U.S.C.§ 226 (1964).'

Both lease offers, filed on October 28, 1963, described the same
679.27 acres of Iand in sections 19 and 30, T. 5 N., R. 5 W., and
sections 24 and 25, T. 5 N., R. 96 W., 6th P.M., Colorado. The offers
were not included: in the drawing and were rejected for the reason
that information submitted to the land office regarding corporate
qualifications shoved that 29 percent of the stock of Kenwood Oil
Company is owned by Schermerhorn Oil Corporation. and that to
permit the offers to participate with. other offers in a drawing to
establish priority would be prejudicial to such other offers and con-
trary to the Department's policy that each offeror should have an
equal opportunity with every other offeror.
* In affirming the rejection of the appellants' offers, the Division of
Appe-als held that the filing of the two offers presented an inherently
unfair situation even though no collusion between the parties was
shown, that because of its holding in Kenwood, Schermerhorn's oppor-
.tunity in the drawing would have been enhanced and that, if Kenwood
had been successful in the drawing, Schermerhorn would have been
an indirect holder of the acreage in the lease and chargeable with its
proportionate share of Kenwood's accountable acreage, citing tcKay
v. Wahlen'naier, 226 F. 2d 35 (D.C. Cir. 1955).

The appellants contend that Schermerhorn does not have control of
Kenwood, that it does not have sufficient interest in the actions of the
latter that the filing of oil and gas lease offers by the two companies

* would constitute multiple filings or would constitute a violation of the
Department's policy that .each offeror in a simultaneous filing should
have an equal opportunity, and that Kenwood ownsno stock or interest
*. of any lnd in Schermerhorn. They further contend that the present
case is distinguishable from McKay v. Wahlenmaiwe, supra, in several
important respects, that the decision appealed from has no precedent,
and that to interpret the principles set forth in McKay v. Wahlenrnaier
as coveri g the present situation would be to extend the policy of equal
opportuLity among applicants beyond reasonable proportions..

O *1On April 28, 1965, Richfield Oil Corporation filed a petition to intervene and file an
amicus curiae brief in support of the appeals of the appellants.
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In its amicus brief, Richfield alleges that the Bureau's decision
would seriously injure every corporation in which competing corpora-
;tions owned stock.2 It contends that a corporation which owns, stock
in competing corporations or which is partially owned by competing
corporations, in order to avoid the possibility of having a lease offer
* disqualified merely by the fact that such competitors filed simultaneous
offers for.the same land, would be required to (1) file a joint lease offer
with the competitors or (2) enter into an agreement with the com-
'petitors whereby all but one of the companies would refrain from
filing a simultaneous offer for the same lands. It is argued that the
first alternative would be a practical impossibility and that the second
would involve risk of violation of the anti-trust laws and laws against
restraint of trade.
*In its decision, the Division of Appeals stated that in the circum-

-stances of this case the submission of the two offers ",Would appear to
be in violation of regulation 43 CFR 3123.3.": (Italics added.) That
regulation provides in part that:

(a) When any person, association, corporation, or other entity or business
enterprise files an offer to lease for inclusion in a drawing, and an offer (or offers)
to lease is filed for the same lands in the same drawing by any person or party*
acting for, on behalf of, or in collusion with the other person, association, corpo-
ration, entity or business enterprise, under any agreement, scheme, or. plan which
would give either, or both, a greater probability of successfully obtaining a lease,
or interest therein, in any public drawing, held pursuant to § 3123.9, all offers
filed by either party will be rejected. * :

In this case, as has been noted, the Bureau did not find that there
was collusion between the appellants or that the appellants had entered
into any kind of agreement or plan for giving either or both a greater
probability of-success in the drawing, but it held that the ownership by
Schermerhorn of 29 percent of the stock of Kenwood created an in-

: herently unfair situation. This conclusion was based essentially upon
the. Bureau's interpretation of McKay v. Wahlenimaier, supr a.3

In that case the court held an oil and gas lease issued to the presi-
dent of a corporation in his 'individual capacity to be invalid where
a drawing; of simultaneously filed offers had included, in addition
to the corporation president's offer, offers for: the same land filed by
the vice president of the corporation in his individual capacity and

* by the corporation. In that instance the president was the owner of

2 As of March 2, 1965, according to Richfield's brief, Cities Service Company owned
29.87 percent, and Sinclair Delaware Corporation, a wholly owned subsidiary of Sinclair
Oil Company, owned 29.05 percent of the stock of the Richfield Oil Corporation. Richfield
owns no stock in either of the other tw o companies. Under the Bureau's ruling, Richfield
would be disqualified in any simultaneous filing by the filing of an offer for a lease of the
same land' by either of the other companies, although it would have no-control over their
filing and would, in fact, be in direct competition with them for the lease.

5 The land office decision also cited Bugene J. Bernardini et al., 62 D. 231 (1955).
That decision was not mentioned, however, by the Division of Appeals and is readily
distinguishable upon its facts from the present case.
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23.7 percent of the capital stock of the corporation, and the vice presi-
dent was the owner of 19.3 percent of the capital stock. In holding
that the three offers were disqualified, the court found that (1) the
corporation president should have-been disqualified as' a lease offeror
because of his failure to disclose his indirect interest in his corpora-
tion's federal oil and gas leases as required by departmental regula-
tion; (2) the Secretary of the Interior had found that because of
the corporate and two individual filings the individuals had, in effect
11/4 chances and 11/5 chances, respectively, to acquire the lease, and in
combination with the corporation they had three chances against the
single chance of the ordinary applicant; and (3) the president of
the corporation was in a fiduciary relationship with the corporation
and must be found to have violated a duty to the corporation or to
have made his individual'offer in behalf of the corporation. The
court concluded that, as a matter of equity, he should have been found
to have applied in behalf of the corporation.

The court did not state specifically whether each of the three bases
which it found for holding the lease offers unacceptable would, -by
itself, have been sufficient cause for disqualifying the offers. How-
ever, a reading of the court's separate discussion of each ground
strongly indicates that any one would have been sufficient. In the
instant case neither the first nor the third factor found in McKay
v. :Wahlenmaier is present. The second factor is present with some
variation. In McKay v. Walenier neither' of the two individual
offerors had an interest in the offer of the other, but their interests
were so entangled with those of the corporation that' no separate
interests- could be identified. In the present ase, Schermerhorn
would have an interest ini a lease issued to Kenwood, but it does not
appear that Kenwood would have any interest at all in a lease issued
to Schermerhorn. Thus, there is a substantial factual difference- be,
tween the two cases so far as the second ground of disqualification is
concerned.

In addition, in McKay v. Wahlennaier the court sustained the find-
ing of the district- court that the three lease -offers in question were
not filed in good faith and were collusive, which, it stated, "was
equivalent to saying they were filed pursuant to a scheme to deceive
the Department." (P. 46.) The court referred to the discussion
in the Department's decision of the cases of Clifton arpenter,; A-
22856 (January 29, 1941), and -Edward A. Kelly, A-22856 (Au-
gust 26, 1941), in which the Department held that the circumstances
of those cases and the business relationship of 12 of 14 lease offerors
were such that it couldbe found that the applications were not made
in. good faith for the: sole benefit of the individual applicants and
that the filings were made at the behest of and for the benefit of one
of the applicants or his firm despite the affidavits of all of the appli-

705-5165- X
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cants that each had filed in his own behalf and had no agreement or
understanding with any other applicant respecting the disposition or
handling of the lease, if issued. However, despite citing Carpenter and
Kelly, in which collusion was found, the Department made no find-
ing in Wahlenmaier that there was collusion. The Department found
that there was: sufficient inherent unfairness in the three filings in-
volved to have warranted rejection of the offers before a lease was
issued. Annie L.0 Hill et al., v. . A. Culbertson, A-26150--A-26157
(August 13, 1951).:

As already noted, the Bureau relied on McKay v. Wah7enmaie to
reject Kenwood's and Schermerhorn's offers even though it found there
was no collusion in the filing of the offers. We think that the reliance
was proper. Although the: court did find ollusion in Wahlenmaie,
there is nothing in its opinion to suggest that, if it had found there was
no collusion, it would have held there was no inherent unfairness in the
offers that were filed. On the contrary the court's opinion indicates
its agreement with the Department that it was inherently unfair that
the two individual. offerors had chances. of 11/4 and 11/5, respectively,
in-thedrawing.a
* In the present case, Schermerhorn's interest in Kenwood gave it, in
effect, more than 1/4 chances of. success in the drawing of lease offers.
This is contrary to the; Department's policy,: whether or not collusion
was involved. Thus, Schermerhorn's lease offer was properly rejected.

Does the rejection of Schermerhorn's offer, however, require the re-
jection of Kenwood'sa The arguments presented to support the col-
elusion that it ought not to are based upon the assumption that Ken-
wood and Schermerhorn are distinct entities connected solelyby the
fact that Schermerhorn owns 29 percent of Kenwood's stock.
* Although, the Bureau did not find that the appellants' lease offers
were collusively filed, there is little in the record to suggest the exist-
ence :of such independence of management as is professed in the
present appeals. An examination of the files containing the documents
submitted by the appellants to qualify themnselves to hold oil and gas
leases reveals that the principal offices in, both are held by: the same
persons, although not in the same capacity. The. following chart sets
out the extent to which the appellants share officers: 

Kenwood . Schermerhorn
H. A. Sherman _ President 'Vice President and Director
H. J.0 Sherman- Vice President: Vice President and Director
C. J. Winton -- Vice President
E. J. Schermerhorn -- Vice President President. and Director

and Treasurer.
'J. C. Carnahan ------ Secretary :Treasurer and Assistant Secre-

tary., i : -
J. Hargrove- Assistant Secre- Secretaryt -; : 7: i:.l00. fX -in tary.;
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Furthermore, appellants share the same street address and post office
box. The offers of both appellants were filed in the land office on the
same date and were assigned: successive serial numbers by the land
office. The offers are identical in all respects except for the names of
the offerors andfthe signatures that appear on them.' The first year's
rental was remitted by both appellants in the form of cashier's checks
drawn on the same bank on the same date. Both appellants are repre-
senIted by the same attorney, and, throughout the proceedings before
the Department, almost identical briefs have been simultaneously filed
in behalf of both appellants.' In short, these simultaneous filings have
been simultaneous in practically every respect'

In a letter dated June 21, 1965, to appellants' attorney' this office
adverted to these interrelationships and shared facilities- aid offered
appellants an opportunity to submit any material which wbuld demon-
strate that they conduct their business operations so independently of
each other that they should be allowed to take part in' a drawing in
which applicant is limited'to one chance. The IappellantsIlhave prey
sented nothing for our consideration.

In its statement of reasons Kenwood says that its controlling owner-
ship lies' with persons who do not have stock or other wnership iu
Schermerhorn, without, however, identifying those who do control it:
Kenwood has reported that only one stockholder, Schermerhorn, owns
more than 10 percent of its stock. While the 29 percent that Schermer-
horn owns is not a majority interest, it certainly is a substantial one
in an ownership pattern where no one else owns as much as 10 percent.

It is generally true that majority stockholders have the power to con-
trol the affairs of a corporation. However, the power is not exercised
on a day by day basis whereas the authority of corporate officers is.
Therefore, the authority of the officers may be of more significance in
a given situation than the residual power of the stockholders. The
corporate qualification files of Schermerhorn and Kenwood ( Colorado
0123133 and' 0125223, respectively) contain instruments filed by'them
on May 3 and 6, 1963, which state identically that the officers author-
ized to act' on behalf of the corporation in the execution of 6ffers to
lease and oil and gas leases are the president, ny vice president, the
secretary or any assistant secretary, and the treasurer or any. assistant
treasurer. As indicated above all the officers of Sehermerhorn having
authority to execute offers and leases are also officers of Kenwood
having the same authority. Thus, the officers of Schernerhornhavng
filed'an'offer for 'that company, could file as officers of ]IKen-wood an
offer for that company on the same land, thus increasing Schermer-
horn's chances at the drawing.

4The Tulsa,Oklahoma, telephone directory of October1964, listed the same telghone
number for both appellants.
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This being the case, we believe that in the case of such filings by both
corporations for the same land both offers must be rejected because
of-the .unfair advantage accruing to Schermerhorn. We need not
examine into the actual intent with which Kenwood's offer was filed.
The fact that it was filed by officers who also had authority to file for
Schermerhorn and the fact that the Kenwood filing enhanced Scher-
merhorn's chances at the drawing are sufficient to justify rejection of
both offers.

With this disposition of the case, it is unnecessary to reach the ques-
tion raised by Richfield. This question concerns filings by a Kenwood
and a Schermerhorn where there are no common officers empowered
to file for both companies and there is only substantial stock owner-
ship by the Schermerhorn in the Kenwood. Of course, the Schermer-
horn filing would be bad just as the Schermerhorn filing in this case
is bad, because by reason of the stock ownership alone it gains an un-
fair advantage over other offerors. Whether the Kenwood filing
would be improper is the question which need not be decided at this
time.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1348), the
decision appealed from is affirmed.

EDWARD WEINBPERG,

Deputy So'icitor.

APPEAL OF LINCOLN CONSTRUCTION COPANY

IBCA-438-5-64 Decided Novemfbber 26, 1965

Contracts: Construction and Operation: Changes and Extras-Contracts:
Disputes and Remedies: Equitable Adjustment-Contracts: Formation
and Validity: Implied and Constructive Contracts

Under .a contract for the construction of dikes, requiring the use of mate-
rial excavated from borrow areas, where a substantial portion of a borrow
area containing suitable material as staked by the Government is withdrawn
from use by Government instructions so that the contractor's borrow opera-

* tions are confined to a previously excavated borrow pit that became filled
with water, and was more difficult to' excavate; such instructions constitute
a constructive. change for which the contractor is entitled to an equitable
adjustment,

Contracts:- Construction and Operation: Changes and Extras-Contracts:
Disputes- and: Remedies: Equitable Adjustment+-Contracts: Formation
A "and Validity: Implied' and Constructive Contracts-Contracts: Con-c
struction and Operation: Intent of Parties....

Where the intent of the parties, clearly inferable from contract' provisions,
is that the contractor's reasonable requests for access roads will be granted
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subject to restoration of the natural landscape and repair of damage thereto
at the contractor's expense, the erroneous interpretation of the contract by
the contracting officer's representative,. to the effect that the. contractor's
request for more than:one access road should be denied because of probable
damage to the natural landscape, constitutes a constructive change for-
which the contractor is entitled to an equitable adjustment.

BOARD OF CONTRACT-APPEALS .

This timely appeal is concerned with claims for additional compen-
sation in; the amount of $66,87586 for increased costs of performance
allegedly caused by actions of the Government in revising the area
-of a borrow pit and in refusing to permit the contractor-appellant to
use more then one haul road in and out of the borrow pit.. The con-
tractor also claims that additional extensions of time should have
been allowed by- the contracting officer because of the delays that
resulted from the aforesaid actions of the Government.

-The contract was awarded August 23, 1963, in the total estimated
amount of $28,230, The provisions of the contract included Stand-
ard Form 23-A (April 1961 edition). The work required was the
construction of two extensive dikes of sand material, 2700 feet- and
3700 feet in length, a short distance inland from the seashore at Cape
Hatteras, to be completed within 60 days from' receipt of notice to
proceed. The contractor bid $4.70 per lineal foot for the 2700. feet of
Unit No. 1, and $4.20 per lineal foot for 3700 feet of Unit No. 2. The
notice to proceed was received by the contractor on August 30, 1963,
so that October 29, 1963 was the date required for completion. As
extended because of weather conditions the final completion date be-
came November 21, 1963, but the contract was not finally completed
and accepted until December 16', 1963. Liquidated damages of $150
per day for each day of delay were stipulated in the contract. 

The Board conducted a hearing upon. the appeal during the week
beginning September 15, 1964, at. Cape Hatteras, North Carolina, at
which time the hearing oficial visited the sites of the work in company
with officials and counsel of the respective parties. -

The contractor received the Invitation for Bid by mail on August
15, 1963 and two of its representatives visited the sites of the work on
Saturd y, August 17, 1963.- The bid opening was the following Mon-
day, August 19, 1963. At the time of the pre-bid site inspection by the
contractor, the two borrow pits, from which the contractor was to
obtain the material for the -dikes, had not been staked.- Only general
locatiofs and outlines'of the borrow pits were shown on the plans. In

aparticular, the borrow pit to be used for the dike identified as Unit No.
1 (this borrow pit will' be referred to as Pit No. 1) was indicated as
being "approx. 700' x400'." The location of this borrow pit was not
fixed on the plan with respect to its distance from any other located
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point. There was a. partially excavated area at the approximate loca-
tion of the proposed borrow pit, and the contractor was informed that
the- excavated area had been used previously as a source of borrow by:
another contractor. This excavated area was not identified as such on
tle plans.

Mr. Clayton Best: the contractor's Vice President and General
Superintendent, and Mr. CharIes C.. H-enry, Jr., who later supervised
the contract work for the contractor, were the contractor's represent-
atives who visited the ites before bidding. There was no informa-
lion given by Government representatives to themhduring their stay.
concerning whether the contractor would be required to secure borrow
material for Unit No. I from the area already excavated. The ex-
cavated pit had little or no water in it at that time and vegetation was
growing in the lower portions of the pit. Mr. Best and Mr. Henry
had proceeded directly to the area of Pit No. 1 before contacting
Park officials. Aftelrleaving Pit No. 1 they met with Mr. Charles Bas-
night, Maintenance Foreman for the Nationa iPark Service, and' with
a ,Mr. McGlinnis and a Mr. tMatteo, both of the Natinal Park Service.

As a result of. their conve satioii with Park personnel, Mr. Best
and Mr. Henry learned that a previous contractor, one Willianms, had
performed a similar contract using rubber-tired scrapers for obtaining
borrow from a pit not very far from Pit No. 1 of the instant contract;
that the Park Service estimate of the total quantity of borrow' re-
quired for the two dikes was about 52000 cubic yards, about 26,000
cubic yards for each dike. Following the visit to the site Mr. Best and.
Mr. Hry, reported teir, findings to Mr. Donald W. Sneedon, Presi-
dent and principal stockholder of Lincoln Construction ompany and
recommended that Lincoln's bid should be based on use of self-loading
rubber-tired scrapers for obtaiiing borrow from Pit o. 1 ina circular
operation directly the dike and return:. it No.-2was on the mrs
shore of Manteo Sound and the material at that location was wet;
hence, it was planned to use a dragline to cast the wet material on solid
land where it could dry,, then the dried material was to be loaded
with scrapers and carried to the 'dike known as Unit No. 2.

Immediately following the precdnstruction conference on A t
* 28, 1963, the contractor's forces proceeded to the location of Pit No. 
where Park Service employees, headed by Mr..Edward Nash, the

* Project. Supervisor and contracting officer's representative, were 9tak-
ing the perimeter of the borrow, area. As staked, the borrow. area
was bounded roughly on 3 sides by the ~perimeter of the borrow pit
that had preViously been partially excavated. Oi the. fourth side,
however,there was an untouched piece of land extending to the west,
that appeared to be a good source of borrow, being so at higher in
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elevation than the land on other sides of the excavated; sections This
better section constituted about one-third of the total borrow area
that was staked.

The contractor's forces conienced work by-having a scraper pro-
ceed around the perimeter of the untouched borrow section to define
the edges of that area. in doing so the scraper cut a two-inch plastic
water line that crossed the untouched borrow area near the excavated
section, just below the surface of the ground. The waterline was
not in use and was not connected to a source of water. The water
line was not shown on the plans and its presence was not known to the
contractor's personnel nor to any of the Park Service employees whose
duties were related to the instant contract. Although the water line
had apparently been abandoned and could have been bridged or re-
moved and relocated outside of the borrow area without difficulty, the
contractor, in spite of- protests and requests for additional borrow
area, was directed to stop operations in the untouched borrow area.
The stakes were changed so as to confine the borrow operations to that
section' that had already been dug by a predecessor contractor, to-
gether with a narrow strip about 2(' or 30' by 200' on the edge opposite
the area that had been taken away.0 This added strip was lower
in elevation than the e acre area of which the contractor had been
deprivedanddidnotcompensatefor thelossofthatarea.

it about this time the contractor requested permission to use two
temporary haul roads in and out of the pit so that its scrapers could
use a continuous circular method of transportation, in one direction.
This wOuld result' in 'an fficient operation; whereby the scrapers could
pick up ''load, of borrow, leave the pit bthehe exit road, distribute
the material' along the dike and return to the borrow pit' ly means -of
a separate' entrance a fw hundred feet from the exit, where the op.
eratiofl would be. repeated.' This is the usual. practice' 'of the grading
or excavating industry. Permission to use niore thank one temporary
haul roa'd was refused by the Government because of the damage
that would be caused to the landscape features of the Park and the
possibility that where vegetation and ground cover was. destroyed,
the underlying sand would be shifted and blown away. The contract
provisions concerning. such matters require the contractor to "pro-
vide 'and maintain all temporary roadways which maybe authorized,"
and further that "the contractor shall restore at 'his expense any :
damage to any property including ground cover, and othervegetation, 
and the Contractor shall save and hold the United States ree from
all claims for damages or. injury to all persons or property caused
by the Contractor, his agents, employees, workmen, and subcontradtors
in the execution of this contract."

'clause 33-Operation and Restoration, of General Provisions.
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Ilt appearsfrom the testimony that the contractor requested author-
ization for the use of a second road on numerous occasions and em-
phasized to Mr.' Nash the essential need of such road for efficient
operations.. The contractor.also pointed out that any.damage to the
surroundings would be repaired. and the landscape restored, but the
Government continued to refuse authorization for a second haul road
until the time. required for completion of the, contract had expired.
This was corroborated, by the testimony of Mr. .Nash, the Project
Supervisor and Contracting Officer's representative, as follows: 

Q' Sow, was any request made to you to open up a new access road at
Position .'ED" on that diagram, on Exhibit 14?

Mr. STATeN: What was that figure?
Mr. CORBETt D"
The WiTwnss: I see. "D", yes.
Q. And who made arequest to open that?
A. I don't recall exactly who made it. but it may have been Mr. Henry or

Mr. Ipock [the contractor's first superintendent on the project] or Mr. Sneaden
[sic] but itwas made..

Q. And it was made verbally to you or by writing?
A. 'It was made verbally.-
Q. And did you grant permission or refuse permission?
A. I refused permission.
Q. And what reason did yout have to refuse permission for them-to open a

new road in there?
A. Well, I felt that-in fact, I did not think it. was needed; that it' was

necessary, really, and I felt opening up this road was not so'far up to this old
road here, the distance out to where the dike was, was quite a'stretch; I guess,
overall, maybe from here to here, about 800 feet; I felt it would provide a sear
which I felt was unnecessary and therefore, I confined it-I denied the request.
It was purely a matter of, you might say,. appearance-park appearance; park
policy, because we don't like to add any more roads than we have to.

S * ' * * : e - V :Xl : :ja .. D * * * ;*

Q. You don't know who asked. you for the access road but it could have been
Mr. Hipock [sic] or Mr. Henry?

A. Probably all three did because there were several requests, as Mr.
Sneaden [sic] testified for-this road.

After about a week of operation in the previously excavated borrow 
pit, water begat to rise 'in the lower portions, due apparently to' the
excavating 7operations, Srain, surface drainage and the water table.
The contractor continued to use, scrapers, with the help of pumps to
control the water, until about September 28, 1963, when the' water
rose to a point beyond feasibility, for. the continued use of scrapers.
From that point on, .the contractor used draglines in the borrow pit.

However, the contractot was not permitted to operate its draglines
in thie mauner:'employed at Borrow Pit No. 2 where the wet material
was cast up on solid ground adjacent to the borrow pit. At Pit No. 1
permission was refused by the Government concerning the contractor's
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request for use of a 20' or 30' strip of land at the edge of the pitiwhere
wet material could be cast for drying and eventual loading on scrapers.
At this point the pit had been excavated to a. depth of 3' or 4'.

As an expedient, the contractor was obliged to excavate material
from beneath the surface of the water and pile it up in the water until
tle material was above the water level. More material was then piled
:on this temporary embankment for draining and drying. The em-
bankment then served as a temporary road whereby scrapers could
come out and load the material that had, drained.; Only one scraper
could use the embankment at one time, since it was necessary for it to
turn around when it was loaded, because only one haul road was per-
mitted for entrance and exit. During thislperiod, other scrapers were
idle at the entrance, awaiting their turns. This method of operation
was a slow process for another reason. The dragline took up so much
water with the material fromthe bottom of the pit that much-of the
material was washed out of the bucket with the water that drained
out as it was hoisted out of the pit. (A similar difficulty was' en-
countered at Pit No. 2.)
.When it.became.impracticable for the dragline to reach material

to be.excavated from the. first embankment, the embankment was
picked up by the dragline and moved out a few feet where it was
constructed all over again, and the rest of the process was repeated.
By this means the borrow pit was excavated to a depth of about 8 to
10 feet in some places. At the end of the project the final embank-
ments, so constructed and used, were left in place except for being
cut down or "erased" below the water surface, on instructions of the
Park Service, to avoid an unsightly appearance.'

About the time then. contract performan time had expired on Oc-
tobier 9 1963, When.'it was.no longer feasible to excavate from the
original pit, the contractor, after numerous requests for more suitable
borrow areas,' was allowed to excavate an area adjacent to the north-
east. edge. of the pit. However, it was still necessary to use the drag-
line method just described.' Although an 'additional haul road was
granted at this time to enable material to be moved out of. the new.pit,
because the first road used did not provide access to the new borrow
area, the new road did not provide any advantage in terms of cycling
operations.' It could have been used. in cycling operations if it had
been furnished at the outset of performance. The new road was only:
a few hundred feet north of "the first road, and both roads were some
distance from either end of the dike,'which was about 2,700 feet in
length. Since both roads were approximately opposite the central one-
third portion of the dike, it was still necesary '(as it had'been.in the use
of the 'first: road) to proceed several hundred feet to 'the north end odf
the dike, then come back along the full length of the dike to distribute
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the material and return from the south end of the dike to the same
road that provided exit from the borrow area.

The point that had been requested by the contractor for use as a
haul road was at the extreme southerly end of the previously excavated
borrow pit. This point was nearly opposite the south end of the dike,
and the granting of a haul road at this location would have permitted
the contractor to make a continuous loading sweep through the entire
original borrow area, exiting to the north at the only road that was
authorized during the first 2 months of the contract.

By the time the second haul roadwas authorized, no such tong sweep
was possible because the original borrow area was exhausted.

In performing the work the contractor had anticipated using 2
rubber-tired scrapers, 2 bulldozers and dragline with-2 operators for
24-hour operation, as stated in a letter dated August 25, 1963, to the
Park Service. During the peak of the&performance, for about 5
weeks the contractor was using 3 draglines with 2 operators for each
on a 24-hour operation, '5 scrapers and 3 bulldozers. Normal work
was performed on a 12-hour-day basis including Saturdays and
Sundays.

On a number of occasions in September and October the contractor
requested orally that certain days be omitted from the, computation
of contract time because of excessive amounts of water that prevented
the' use of scrapers. Finally, on October 18, 1963, the contractor's
superintendent,: Mr. Best, persohally presented a letter to the Acting
Park Supeti-ntendctt and Contracting Officer, Mr. it. K. Rundell.
The bodyof the letterisasfollowsV

Gentlemen:
We bid-the-aboveproject based on the ollowing conditions:
Unit 1 to haul direct from borrow area to dune fill with self loading scrapers.

* 2. Unit 1i 2] to east borrow mraterial in a stock pile and later haul to dune
fill with self loading scrapers.

Due to an excessive amount of- water, the material in both pits-has to be cast
with dragline and later re-loaded and hauled with scraper.

We- are requesting afifteen day extension on time to complete this contract
and trust that you will grant us this request.

Mr. Rundell refused to accept the letter, saying that 'it was not
worded as he would like it, and he instructed Mr. Best to rewrite the
letter in substance as it later was rewritten and mailed to Mr. IRundell,
as follows:

Due to severe hurricane conditions, extremely high tides and abnormal rain-
fall, we request an eighteen day extention [sic] of time to complete the above
reference contract.

Change Or-der No. 2, dated October 29, 1963, extended the contract
time by 18 days, referring to0:general storm conditions in the area



492] APPEAL OF LINCOLN CONSTRUCTION- COMPANY 499

November 26, 1965

during the periods of October 9th through October 10th and October
19th to October 29th, establishing a new completion date of November
16, 1963. The Change Order also granted the additional borrow area
d described above.

C Change Order No. 1 dated September 25, 1963, had permitted the
contractor at its choice to take borrow from an area on the beach, but_
this proved to be too far away to be feasible and the sand could not
ben moved with a rubber-tired scraper. Apparently, the Government
recognized the making of verbal arrangements for the use of access
roads, for Change Order No. 1 states:

The contractor will also move his equipment only over those access routes
either taked before borrowing operations begin or verbally agreed to as points
of access to dune fill placement;.

After the issuance and acceptance of Change Order No. 2, the con-
tractor, through its superintendent, Mr. Best, made further verbal
requests for time extensions because of the difficulties encountered in
performance of the work, and the Government issued a Stop Order
on November 29, 1963, efective as ofthe close of businest Noveiber 28,
1963 through December:3, '963, so-that the new final completion. date
becamne November 21, 1963.. No further extensions were granted, and
acording to Mr. Best's testimony, twhen he asked Mr. Nash and Mr.
Rundell concerning further extensions of time he was told that it would
" ot becosidered, thatio furthlrtime lcouldbe granted.

The dike identifid as Unit No.-1,Avhere most of the difficulties arose,
twas completed on November 9, 19630 (in part, at least'at the expense
of Unit No. 2, whiehwas finished on December 16,1963). Two of the
draglines were used in Pit No. 1, while one dragline-was used-in Pit

Tife Extensions
The principal problem with taking borrow from Pit No. 2 was the

high water that came from the Sound into the low marshy area of the
pit, when high tides and' stormsii the ocean piled up water in the
: Sound. <; 'The GlovernmentT allowed a total of 23 days for this type o
delay, and the Board considers' this allowavnce to be reasonable in view
of the fact that several days of bad weather including hurricanes and-
high water should be anticipated during September and October in
the area of Ga-pe Hatteras. Apart from the Weather, however, we
also find that the difficulties encountered and the necessity for using
most of the contractor's resources in Pit No, had the affectd of pro-
longing to some extent the excavation of Pit No. 2s and the constrnc-
tion of-Dike Unit No.2.

For reasons that will be discussed more fully ifra,Lthe Board con-
cludes that the difficulties experienced by the contractor in Pit No. 1
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and Unit No. 1 were caused byv actions of the Government. Because
of those actions, it is the-opinion of the Board that the contractor is
entitled to' an extension of time for performance of the contract
amounting to- 10 days. Further, the Board finds that the contractor
was delayed for 2 days in the completion of Unit No. 2 by the Govern-
ment's requirement that the contractor leave in place the excavated
material that had been placed in building up the level of the haul road,
instead of permitting such material to be removed and used, for the
final stage of constructing Unit No. 2. These findings establish, a
revised date of December 3, 1963, for required completion of the con-
tract. The remainder of the time required for completion w find to
have been the result of weather conditions that were foreseeable within
the meaning of paragraph (d) (1) of Standard Clause No. 5, entitled
"Termination for Default-Damages for Delay-Time Extensions."
Accordingly, the appeal is denied as to the remainder of the claim of
excusable delay, from December 3,1963 to December 16, 1963. .

Chane of Bo ow Area

It is the opinion of the -Board that the actions of the Government
on August 28, 1963, in changing. the outlines .of the borrow area, so as
to restrict the contractor to the area that had been, excavated previ-
ously, constituted a constructive change that should have been effected
by a written change order ;;

The Board considers that the parties could not. reasonably have
contemplated that the, contractor's borrow operations as, to Pit, No. 1
would be confined to the area that had been previously excavated.
There was available, adjacent to the excavated pit, an. ample expanse
of material that was better, for the. intended purpose. As it turned
out, it eventually became necessary to make a part of that area avail-
able to the contractor- on' October 29,.1963. Hence, it was a logical
assumption, at the time of bidding, that areasonable quantity of good
borrow material would be made available, in addition to the "left-over"
material that remained in the old borrowpit.

'Where such a' constructive change delays the contractor's per-
formance and increases his costs, it entitles' th contractor to an equi-
table adjustment of time reuired for performance of the contract 4

and of the contract price, pursuant to the Changes clause.5 The equi-
table adjlustmeft of t ime for performance has been covered in our dis-

2 Henly Construction Company, IBCA-185 (February 23, 1960), 67 LI. 44, 61-'2 BCA
par. 3239 2 Gov. Contr. 198 (Change in staking and method of construction).'

United Epioration C6rm, IECA-427-2Z64 (October 7, 1965), 65-2 BOA par. 5129.
4 Blanchar Constructlon Co., AB3CA -No. 7323 (August 29; 1962); 1962 BA par.

3489 (Contract wrongfully terminated for default).
6 Heny Construction Company, IBCA-249 (December 7, 1961), 68 LD. 348, 61-2 BOA

par. 3240, 4 Gov. Contr. 49(b). -'
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cussion of time extensions. Such time extensions were based in part
upon other actions of the Government, that 'will be considered under
the subject of access roads. The equitable adjustment of price will be
determined with respect to both types of Government actions.

Changes in Access Roads

From the outset of contract performance the contractor requested
and continued to request an additional access road. This was conceded
by Mr. Nash, as we have discussed. As the representative of the
contracting officer, Mr. Nash based his denial of the additional access
road on his erroneous interpretation of the contract. His paramount
concern with respect to' performance of the contract seemed to be re-
lated to the preservation of the landscape features of the park. He
allowed that concern to override considerations of reasonable access
by the contractor and the contract requirements for restoration by the
contractor of any damage done through the use of access roads. The
Board considers that such interpretation of the contract provisions
was erroneous and not reasonable, in view of the clear intent that the
contractor was entitled to access 'roads that would be sufficient to en-
able the normal and efficient use of his work force and equipment in
removing borrow material from Pit No. 1. This finding is buttressed
by the fact that Mr. Nash did in fact grant an additional access road
when it could not be avoided (too late to be of any value for the first
two months of operations) and the showing in an 'aerial photograph
(Government's Exhibit I) that an additional access road had 'been
used by a: previous contractor in'the same location requested by'
appellant.-

An erroneous interpretation by the contracting officer with respect
to the contract provisions or specifications, that results in a restriction
of the contractor's performance, or causes a change in 'the method or
an increase in the costs of the contractor's performance, constitutes
a constructive hanged and the contractor is entitled to an equitable
adjustment of time'-for performance and of the contract price. We
have considered and allowed an extension of time for performance on
this account, and there remains for review the contractor's clai-f or
increased costs, or'adjustment of the contract price.

One of 'the grounds relied upon by the Government for denial of
the. contractor's claim for increased costs is the alleged release- of
claims that resulted from appellant's acceptance 'of Change Order

IC. W. Sohmid v. United States, Ct. C. No. 75-63 (October 1, 1965) Corrigan Con
str~uction Comjancy, ASBCA No. 10072, 10146 (August 27, 1965), 65-2 BCA par. 5062;
Hunt Contracting Compangy, IBCA-301 (December .27, 1963), 1963 CA par. 8970, 6
Gdov. Contr.'126.
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Nos. 1 and 2. Such acceptance does not amount to a release of all
prior claims arising under. the contract. Change Order No. 1 pro-
vided the contractor with an area on the ocean beach as an optional
source of borrow, and it is conceded that it was unsuitable. There
was no language in Change Order No. 1 to the effect that by its accept-
ance the contractor released all claims relative to the borrow area
beyond the water line, that had been taken away on the first day of per-
formance. Nor did Change Order No. 2 state in words, or imply,
that by signing it the contractor accepted the added borrow area and
new; access road in full settlement of all claims relative to previous
borrow areas or other access roads that had been denied.

The contractor had based its claims principallyon alleged changed
conditions and unusually severe weather, and the Government prop-
erly refuted those allegations. However,'the Board "is not limited by
the appellant's, choice of remedy nor by the Government's assignment
of defense.7"

Equitatble Adjustment of Price

The contractor's claim. of increased costs of performance in the
amount of $66,875.86,is based on its total costs of $90,833.86 less the
amounts payable to it pursuant to the contract. As such it must be
subject to close scrutiny, because' of the possible existence. of factors
unrelated to the causes that constitute a basis for an equitable
adjustment:.

One such factor is the increased cost of performance caused by the
encountering of a larger volume of material than had been anticipated
by the contractor in computing its bid. The Invitation for Bids

*stated that the dikes were to be paid for on the basis of a price per
lineal foot. In order to arrive at its bid price per lineal foot, the

* contractor found it necessary to convert the lineal footage of. each
dike as required by the plans, to a cubic yard figure. In so doing
the contractor's computations included the length, width and height
of* the dike, but. it complains that because the contours of the natural
ground were somewhat lower in certain areas than had been repre-
sented by the dike, sections calculated by: the Government, the actual
volume of material needed to construct the dikes was 31,517.7 cubic
yards for Unit No. 1 and 31,010.6 cubic yards for Unit No. 2, or a
total of 62,528.3 cubic yards as compared with the estimated total
quantity of. 52,000 cubic yards shown by .the Government (26,000
cubic yards for each dike).

The contractor used the Government's estimates (whichwere. not
guaranteed) because: it: did not make' its own independent survey.

7Peter Kiewit ons" Comuany,' IBCA--40& (March 13, 1964), 1964 BCA par. 4141, 6
Gov. Contr. 281 (e) and cases cited therein.
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The result was that the contractor's bid was lower than it should have
been. The total contract price of $28,230, divided. by the estimate
of 52,000 cubic yards, gives a quotient of about $0.543 per cubic yard.
Based on the contractor's computations of actual quantities-the Con-
tractor was paid at the rate of only $0.451 per cubic yard. To express
it another way, the contractor should have bid a total price of about
$34,000 in order to realize an average rate of $0.543 per cubic yard.

The bids submitted by other contractors ranged from $38,400 to
$118,404. The disparity between a4pellant's bid and the prices quoted
by its.competitors may not be of compelling significance, but the Board
considers that such variations should be taken into 'account in any
attempt to. fix a fair amount of compensation. The Board does: not
look with favor upon the "total -cost" method of arriving: at an
equitable adjustment. As we stated in Henly Cons rotion Company
(Note 5.spra)

* * * Needless to say, it is not possible to rule out other factors as causes of
the appellant's extremely, high costs for this contract. * t *

It must be- pointed out that appellant's -laim does not distinguish
between the total costs experienced in the construction of Unit No. 1':
and. those of Unit No. 2. The Government's actions in the form of
constructive changes were directed.only at operations in Pit No.1 and
Unit No.1. The contractor had anticipated that it would be necessary
to use the dragline method of operation in Pit No. 2,which was in a
wet marshy area. Mr. Sneeden testified as follows with respect to Pit
No. 2 in 'response to questions raised by the hearing' officer:

HEARING OFFIcER: But you did not have the difficulty there, using the- drag-
line, that you' did in Pit No.I1 l

The WITNESS: Pit No. 2 went exactly ike we had planned'; it would have
worked better if we had a larger area to work in. The only thing in Pit No. 2
was this haul road we built, which we had planned to remove on the last week
of operation. That was denied, because the Park Service wanted the road left
in place.

Nevertheless, the time required for completion of Unit No. 2 was
considerably more than for Unit No. 1,as we have mentioned earlier
with respect to the claims for time extensions. 'This was due in part
to flooding and storms that prevented efficient performance in both
pits, and for which the contractor received time extensions. However,
storms and floods, while they may be excusable causes for delay, may
not form the' basis of claims for additional compensation.

One other factor that should be considered is the efficiency of the
contractors 'work force and equipment. It appears that'the contra
tor's operators were capable and performed their work in an efficient



504 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 I.D.

maimer, considering all of the circumstances. The contractor's ma-
chines were in generally good condition, and the extent of repairs
and maintenace due to breakdown was not excessive.

Mr. Sneeden testified further that in his opinion, the reduction of
the original borrow area was responsible for about 50 percent of the
increased costs, and that the denial of a second access road accounted
for one-third of such additional costs. From his testimony as well as
from other evidence, it appears that if the borrow area had not been
reduced, the contractor would have been able to complete its opera-
tions in Pit No. 1 as to excavation of about 26,000 cubic yards without
encountering water in such a volume as to make necessary the use of
draglines instead of scrapers.

Because of the imponderables and unknown elements involved, it
is not possible to arrive at a precise mathematical determination con-
cerning the amount of an equitable adjustment. Such precision is not
required, however, in the use of the "jury verdict" approach.8

Taking into consideration all of the administrative record before
us, giving due weight to Ithe evidence adduced at the hearing, and re-
solving the conflicting positions taken by the parties as best we can,
the Board arrives at the opinion that the appellant is entitled to an
equitable adjustment in the amount of $36,000 by reason of the con-
structive changes hereinbefore: determined to have been imposed by
the Government.

concbiuion ;:

1. The appeal is sustained as to the claim for extension of time to the
extent, of 12 days.

2. The appeal is sustained as to the claim for increased costs of per-
formance to the extent of an equitable adjustment in the amount of
$36,000.

3. The appeal is denied as to all other claims.

THoMAs M. DURSTON, Deputy Chai7man.

WE CONCUR:D

DEAN F. RATZmAN, Chaiman.

WILLIAM F. MCGRAW, Menbe:r.

S Western Contracting Corporation v. United tates, 144 Ct. CL. 318 (1958); Henly
Construction Company, note 5 supra; Flora Construction Companj, IBCA-180 (lune 30,
1061) 61-1 BCA par. 3081, 3 Gov. Contr. 468;: Caribbean Constrnction Corporation,
IBCA-90 (Supp.) (September 22, 1959), 66 ID. 334-38, 59-2 BCA par. 2322, 1 Gov.
Contr. 666. See also Fred B. Hicks Construction Company, IBCA-271 (October 20, 1961),
61-2 BCA par. 3165, 3 Gov. Contr. 49(a) ;Lake Union Drydock Company, ASBCA No.
3073 (une 8, 1959), 59-1 BCA par. 2229.

U.S. GOVERNMENT PRINTING OFFICE: 165



BOBBY LEE MOORE ET AL.: 505
Novenber 1, 1965

BOBBY LEE MOORE ET AL.

A-30433 Decided November 1, 1965*

Indian Allotments on Public Domain: Lands Subject to-Applications and
Entries:-Generally

Public land which has been patented and has passed into private ownership
does not regain its status as publicland upon being aquired subsequently
'by the-United 'States through purchase or condemnation, nor is it, in the
absence of specific legislative authority, restored to -the public domain when
no longer needed for the purpose for which it was acquired, and an applica-
tion for such land, filed under the Indian Allotment Act, is properly rejected
because such land* does not constitute public land within the meaning of
the act.

Indian Allotments on Public Domain: Classification-Public Lands: Classi-
fication

Acquired lands under the administrative jurisdiction of a Federal agency
other than the Bureau of Land Management are not subject to the land
elassification provisionsof43OPRPart2410...

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Bobby Lee Moore, Riverside 05607 and sixk others 1 have appealed
to the Secretary of the Interior from a decision dated January 22,
1965, whereby the Office of Appeals and Hearings, Bureau of Land
Management, affirmed separate decisions of the Riverside, 'California,
district and land office rejecting their petition-applications for Indian
ailotnents, filed pursuant to section '4 of'the act of February 8, 1887,
24 Stat. 389, as amended,'25 U.S.C.§334(1964).

The appellants' applications, filed on August 17, 1964, described
portions of the Rosedale Tract in Ts. 15 and 16 S., R. 2 W., and Ts.

'y letr 16-S ., S.B.M., California, containing a total of 1280
acres. By' letters dated' August 21, 1964, the appellants were each
informed that:

Examination of the Riverside District and Land Office records disclose that the
lands sought In your petition-application are: within the boundaries of the
Rancho Mission (Ex) San Diego Grant, confirmed by patent issued Septembet 1,
1576 to one S. Arguello. Although these lands may have subsequently been ac-
quired by an agency of the United States Government for use as a part of the

*Not in chronological order.
i The other appellants are:.

Elsie White Crow Moore… … =Riverside 05608
Donald dwin Moore…- _V __ __ I- 05609
Donald Edwin Moore, Guardian for Sandra Gay Moore, Minor -_ " 05010
Bobby Lee Moore, Guardian for Bret White. Crow Moore, Minor..- - ". 05611
Donald Edwin- Moore, Guardian for Terry Stephen Moore, Minor_ " 05612
Bobby Lee Moore, Guardian for Robert Leo Moore, Minor __-"-05613

7-8_11-6_1 d ;72 I.D. No. 12
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Camp Elliott Naval Reseryation, the jurisdictionor administration of the lands
within this military reservation has never been assigned or transferred to the
Department of the Interior. The Bureau of Land Management, therefore, .hag

no authority to act upon a petition-application'seeking such lands.2

:: T 'r~he. appe~liats were also informed that theyr could raw.their
applications within 30 days, or, in the alternative,-the applications
would be rejected.- Thereafterj the.. appellants filed. a. j'&int .protest
against the proposed decisions, alleging- that-the lands 'sought' "fall
'within the!exceptions to the definition df the' term 'propery' -iii 40
'.S.. 'sction 472,i sub-paraaph D,'as amended'( 72 Stat. 29)."' By
separate :decisions dated '.Septemrber 2,8., 71 4, the land ofce rejected
'the,.applications and dismissed the appellants',,pr test,

In appealing to the Director of the Bureau of Land Management,,
.the- ppella nts contended, in substance, that:,,,,

(1) Their petition-applications should have been considred under
-the provisions of departmental regulation 43 CFR,Part 2410 (Land,
Classification), the provisions of-43 CR, Part:1840 (Appeals Proce-.
dures), are not applicable, a-nd .tledecision of-the.land. offi'eshould
be vacated and an initial decision should be rendered by' the Bureau's;
State Director;'

:(. "Public lands" or "public domain lands' are purel-y and simnply
Federally owned lands;:

(3.) .If land which: has been. acquired by the United States for a,
jspecific: purpose is of su ch character that it would have been, suitable,
fordisposition un der the general public land laws, and its Character
has not been changed by. virtue of.improvements placed on he. land,
when the land is no longer required for the purpose for which it was;
;acquired it must; be transferred to the Department of' the Interior,,
and it becomes subject tothe general public land laws; and

,(4) The subject lands..have, not been improved, and, therefore, the'
Secretary of the Interior could not determine that they are not suit-
able for disposition under the general public land laws.

The Office of Appeals and Hearings held that the decision of' the
land office was 1not .land classification under the provisions of 4S,

2 It appears from the record that the subject lands are no longer required for the puri.
pose for which they were'acquired and that they may have'been turnd' over to the Geerat
Services Administration for disposition as surplus property. There is, however, no specific
information in the record with respect to the date and manner of acquisition of the lands;
or the present administrative jurisdiction over them and the mannerin which jurisdiction
was obtained. Although the appellants deny the authority of the General Services Admin-.
istration to dispose of the lands, It is not specifically alleged or shown that the General'
Services Administration has jurisdiction over them. The only;facts 'that appear to be,
clearly set forth are that the lands, once' patented we're acquired by the United States;
and that the Bureau of Land Management does not claim to have any jurisdiction over-

them.~~~~~~~~~~~~ f ;- : X: .. 
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-OIFR, Part 2410, but a finding of law that the subject lands are not
public domain within the meaning of the Indian Allotment Act and
the regulations thereunder (43 £FR 2212.0±3), and thatthe provisions
of 43 GFR, Part 2410, were not applicable.i It further held that- pub-
lic land which has been properly patented .and has, passedinto private
.ownership does-not regain its status as publie land upon bng acquired
again by the United States through purchase or condemnation, citing
.the Department's decision in the case of El Mirador Hotel Company,

6 ()QI.D. 299 (1949),, and the opinion of thelAttorney.General at 40
Qps. Att'y Gen. 9 (1941). It concluded that the lands in question ar,e

-not "public lands" within the meaning of theIndian,Allotment Act.
Ia their appeal.to-the Secretary the appellants renew their conten-

tion that their applications should have -been acted upon in accord-
.ance with the provisions of 43- (CFR, Part 2410. They acknow ledge
* that. there is a distinction betwee n 9aquired lands" and "'original
public, domain.". They contend, however, that the authority cited by

J.the IlBureau is valid only wgith respect to lnds. that are being used for
a definite purpose, and that the distinction between "public douiai"
.and "acquired lands" does not apply to lands ,no longer reserved'%or
needed fora specific purpose. They arguethat:

When land'is acquired-by, the Federal Government, it becomes part of tle
public domain though not subject. to the. operation of the public land- laws at that
time. The reason they are not subject to the public land laws is that they are
segregated from these. laws by the mere fact tathey are held for a speial
purpose. The segregation is a reservation from operation of the publid domain 
* laws, sometimes ealled a reservatio n fro m the public domain.s

* * ':-The [Indian Allotment Act of February; 1887] :applies on the public
domain only when the public domain is, orl:becomes, unreserved. Unreserved
means- not being, held for a special governmental purpose. While reserved, the
lands are public domain but the. general public land laws do not operate on
them. When no longer held for a special governmental purpose, i.e., when un-

'reserved, the general public land laws operate on them, unless unsuitable for dis-
-position under the operation of' the general public land laws: because changed
:in character by improvements while they were reserved..

Moreover;, the appellants contend, by the' act of February 28, 1958, 72
* Stat. 27, Congress.:specificallyi amefded section 3(d) of the Federal
Property and Administrative Services Act of 1949, 63 Stat. 377, as
.amended, 40 IJ.S.C. § 42 (d) (1964),to. elixninate any distinction be-
tween acquited lands and public dom'ain lands where such lands have
been withdrawn or reserved for a specific purpose and thereafter have
beep declaredexcess. ;- ;..i. :R:- ,.

In substance, then' the appellants contend, simply that "acquired
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lands" are the same as "public domain lands" except for the fact that
they have been acquired for a specific purpose which removes them
from the operation of the public land laws and that when they are no
longer needed for a special purpose they revert to the status of "public
domain lands." There is however, no basis for such an assertion,
and the obvious fallacy of the appellants' argument lies in the sup-
position that lands can return to a status from- which they did not
come. 3

The distinction between "public lands" and "acquired lands" has
been thelsubject of many decisions of the courts andof this Depart- 
ment, and recognition of the difference between them should not at
this time present a serious problem. "Public land is Government-
owned land which was part of the original public domain." Barash v.
Seaton, 256 F. 2d 714, 715 (D.C. Cir. 1958); Thompson v. United
Setates, 308 F. 2d 628, 631 (9th Cir. 1962). "'Public domain' is equiv-
alent to 'public lands,' and these words have acquired a settled meaning

"in the legislation of this country. 'The words "public lands" are habit-
it1ally used in our legislation to describe such as are subject to sale or
other disposal under general laws.' Newhall v. Sanger, 92 U.S. 761,
163 'Barker v. arvey, 181 U.S. 481, 490 (1901). See Hynes v.
Grimes Packing Co., 337 U.S. 86, 114 (1949) ; Just hei v. McKay, 229
F. 2d"29, 30 (D.C. Cir. 1956)'; United States v. Holdy 2 F. Supp.
112, 114 (D. Mont. 1938) ;AcKena v. Wallis, 200 F. Supp. 468 (E.D..
La. 1961). "'Acquired lnd,".as the term implies, is and obtained by
the United States through purchase or transfer from a state or a pri-
vate individual and normally dedicated to a specific use."7 McKenna v.
Wallis, supra; see Barash v. Seaton, upra; Thompson v. United States,
supra; United States v. Holiday, supra.

The essential difference between public land and acquired land, then,
is not one of use but, rather, one of origin of title in the United tates.
Land, the title to which was vested in the United States at the time
the land'beoame a part.of the United States, is commonlyolkown as
"original public. douain 1Such land is subject to. use, sele, entry or 
other. disposition under the general lic land laws of the United
'States unless withdrawni or reserved for public, purpose.: When title to
any such land leaves the United States 'through operatn of one of

sIt is by no means established that' thelands applied.for in this instance werel'ever a
part of the public lands, since the lands were included in a Spanish land. grant which
passed title before the lands became a part of the United States and which was'subse-
gqlently recognized by the lUnited-States by "the ssuance of~ apatent. 'But even if-they
were considered initially to have been public lands, as will be pointed out hereafter, such
status was lost upon the issuance of a patent and was not automatically restored by 'the
act of acquisition by the United'States. " ' :
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the applicable laws, the land ceases to be public domain. It does not
follow, however, that upon the revesting of title in the United States
to land which once formed part of the public domain the land again
becomes public domain. On the contrary,

It may be stated as a universal proposition that patented lands reacquired by'
the.United States are not by mere force of the reacquisition restored to the public
domain. Absent legislation or authoritative directions to the contrary, they
remain in the class of lands acquired for special uses * * awson v. United
States, 225 F. 2d 855, 858 (9th Cir. 1955).

That the public land laws do not apply to acquired lands. is well
established by an abundance of administrative and judicial decisions.
Thus, it has been held that: lands acquired by the United States by

April 8, 1935, 49 Stat.15 o h sspurchase. under the act of Api 8, 13,4Stt. 1:15, for the purposes
of restoration of the range, prevention of, erosion, and flood control.
were, not to revert to the public domain and were, not subject to
grazing. use under.the public land- laws (United States v. Holliday,
subpra) ;lands purchased by the Government with funds appropriated
under the act of April 8, 1935, supra, designated for administration
by the..Secretary of Agriculture under the Bankhead-Jones Farm
Tenant Act of. July 22, 1937, 50.Stat. 522, 525, as amended, 7 U.S.C.
p§1000 et seq. (1964), were not, open to location under the general
mining laws of the United States (Rawson v. United States, supra).;.
lands purchased by the United States under the acts of June 7, 1924,
43 Stat. 64, 16 U.S.C.,§ 569 (1964), and March 3, 1925, 43 Stat.
1133, 16 U.S.C. § 555 (1964), to be administered by the Secretary of.
Agriculture as national forest lands,. were not. subject to entry and
location under the general mining laws. of the United States (Thomp-
son v. United States,,s pra) ; lands acquired bythe-United States for
military purposes were not "public lands" within the meaning .of the
Gerard Script Act of February 10, 1855, 10' Stat.-849, and were not
subject to selection under the act (El Mirador Hotel Co., supra).

The appellants profess to recognize the distinction that has. been
made between public lands and acquired lands, but they insist that
the distinction exists only so long as acquired lands are needed for,
the purpose for which they were acquired. Again, the contention
is unfounded for the appellants do not explain how jurisdiction over
such lands becomes vested in this Departmenta They simply say
that it does, which is no more than bootstrap reasoning.

Even If administrative jurisdiction over acquired lands were. transferred to this Depart-
ment, the lands would not necessarily become subject to the public land laws. (as, for'
example, lands formerly administered by the Secretary of Agriculture under the Bankhead-
Jones Act, spra, see Thompsons v. United States, spra, at 633).
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By statute, full administrative jurisdiction over the public lands
is conferred upon tlie Secretary of the Interior. Rev. Stat. § 453
(1876),asamended;`43 V.S.C. §2 (1964). Upon the issuance of a
patent to land, however, legal title is transferred from the United
States, and all jurisdiction over the land is removed from the Depart-
ment of the Interior. See Germania lron Company v. United States,
165 U.S. 379, 383 (1897); Everett Elvin Tibbets, 61 I.D. 397 (1954).
Thereafter, this Department cannot possibly have any jurisdiction
over land which has been patented uless, through some means, juris-
dictionis again cofiferred upon the Department.

The appellants do not appear to contend that any land acquired by
afny agency of the United States is automatically under the jurisdiction'
of the Department of the Interior, subject only to the right of the.
acquiring agency to administer and use the land for the purposes for:
which it was acquired, but such a finding would appear to be necessary
to support their position. Such a proposition, of course, is unsup-'
portable. There are daily transactions whereby various governmental
agencies acquire title to land under authority granted them by Con-
gress to purchaseland for specific purposes. The Department ofthe
Interior takes no part in these acquisitions and, in fact, is generally
uninformed of either the acquisitions or any subsequent dispositions
that may be made. That these lands are Federally owned lands' is un-
questioned, but, as we have already pointed out, the mere reacquisition
.of patented lands by the United States does not restore the lands to the
public domain. If acquisition does not, it must be asked, what, if any-
thing, does? -

As the court stated in Rawson v. United States, supfa, "absent legis-
lation or authoritative directions to the contrary," lands which have;
been reacqui red by the United States "remain in the class of lands
acquired for special uses." There are, of course, provisions whereby
some lands which have been patented- may again become subject to
some or all of the public land laws. In an exchange of lands under
section 8 of the Taylor Grazing Act, 48 Stat. 1272 (1934) as amended,
43 U.S.C. § 315g (1964), for example, the statute expressly provides
that lands conveyed to the United States under the act shall become
public lands.'iSuch a provision would be pure surplusage if, upon
acquisition0 by the United States, lands automatically became public
lands. It will be noted that the lands acquired. in exchange are not
to be devoted to any particular purpose; yet specific statutory provi-
sion is neededao.make them subject to disposal under the public land
laws generall 
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We coine then t the appellants final argument that the act of
February 2$% 193,8 8upra, specifically amn ded section 3(d) of the Fed-
eral Property and Administrative Services Act, supra, to eliminate.
any distinction between acquired lands and public domain lands where
such lands have been withdrawn or reserved for a specific purpose and
thereafter have been.declared surplus..:

'Section 203 of the. Federal Property and Administrative Services
Act, 63 Stat. 385(1949), as amended, 40 U.S.C. § 484 (1964):, gives the
Administrator of General Services supervision anddirection over the
disposition of surplus Federal property. Section 3(d) 'of the act,
eupra, d&flnes the term property" as : -

* * any interest in property except (1) the puiblic domhin; lands reserved
'or dedicated for national forest or national park purposes; minerals in lands or
portions:of lands withdrawn or reserved from the public domain which the Sec-
retary of the Interior determines are suitable for disposition under the- public-
land mining and mineral leasing laws; and lands Withdrawn or reserved from:
the public domain etcept lands or portions of lands so withdrawn or reserved
which the Secretary of the Interior, with the concurrence of the Administrator,
determines are not suitable for return to the public domain for disposition under
the general public-land laws because such lands are substantially changed in
character by improvements or otherwise * *

But for theexceptions set forthin section 3 (d),then, all government
property, real or other, which is found to be surplus would be subject
to dispositioA under the act by the Administrator. "Acquired laids?'
.are not specificallyincluded in the exceptions to property subject-to the
act so they are subj ect to the act unless they are included in one of the
listed exceptions. In contending that "acquired lands" are included
in the t-rm "public domain," the appellants have cited the legislative
history of the act, but that history affords no basis for such a conclu-'
sion.; - - - ;: t - i R ; ; f .

Th attenipting to explain the terms "public lands" and "public do-
main lands?" as-used in the act, the Senate Comnittee on Interior and
InsularAffairs stated that:

In their general sense the terms "public lands" and "public domain lands" are
defined as-

.Original public domain lands which have never left, Federal ownership; also,-
lands in Federal ownership which- were obtained by the Government in exchange
for public lands or for timber on such lands; also original public: domain lands
which have reverted to Federal ownership through operation of the publid-land
laws * * 5" -

In its technical, legal, or statutory sense, however, the term "public lands"
by itself-employed' interchangeably with the term "public domain lands".-is
today used to embrace vacant, unappropriated unreserved Federal real property;
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i.e., lands open to the public lands laws relating to settlement, entry, location,
and sale, and authorizing entry for mining, mineral leasing, timber, and other
materials removal, local public purposes, recreation, homesteading, etc. Such
lands are administered by the Bureau of Land Management, Department of the
Interior.

"Public lands" as a term by itself should also be distinguished from the term
"reserved public lands" or "withdrawn public lands." All are public lands, all
are public domain; the former generally refers to unreserved public lands, while
the latter two terms refer to areas described as "Federal reservations."

Two categories of federally owned real property may be said to fall within
the term "reservations'

Original public domain lands-lands to which title has been in the United
States since acquisition-and withdrawn to a greater- or lesser degree from
the general operation of the public-land laws relating to settlement, entry, ldca-
tion, and sale, are "Federal reservations." So, too, are lands acquired or reac-
quired by the United States by purchase, condemnation, or by exchange for such
purchases condemned, or donated lands or for interests in or on such lands, and,
held for a specific publicpurpose.

The -term "withdraw" is used interchangeably with the term "reserve" to
describe the statutory or administrative action which restricts or segregates a
designated area of Federal real property from the full operation of the public-
land laws relating to settlement, entry, location, and sales, which action holds
them for a specific-and usually limited-public purpose.

* * * * E- * . * . .*

Federally owned lands, as distinguished froim reserved public lands on Federal
reservations, then, are commonly referred to today-as they are in the reported
bill and this report-as "public lands" or "public domain lands." S. Rep. No. 857,
85th Cong., 2d Sess. (1958) 2 U.S. Code Cong. & Ad. News 2233-2234 (1958).

The cOmmittee, in employing the term "public lands," intends, it to apply in its
technical or legal sense, as distinguished from "reserved public lands" or "with-
drawn public lands," and "acquired public lands * *

5. Section 5 would amend in two articulars the Federal Property and Ad-
ministrative Services Act of 1949 (63 Stat. 377), as amended.

First, it would except from the real property-disposition provisions of the 1949
act, minerals in withdrawn or reserved public domain lands which the Secretary
of the Interior determines are suitable for disposition under the public land
mining and mineral leasing laws..

Second, it amends the 1949 act to provide that only those withdrawn or
reserved public domain lands surplus to the needs of Federal agencies found by
the Secretary of the Interior-with the concurrence of the Administrator of
General Services-not suitable for restoration to public land status by virtue of
their hating been substantially changed in character by improvements, or other-
wise, would hereafter be subject to the real property disposition provisions of
the amended 1949 act.

Both of these amendments would clarify the operation of existing law; one
would make it clear that only when determined by the Secretary to be not suit-
able fr mining or mineral leasing purposes would the mineral estate pass with
the title to the surface' estate being disposed of under surplus property provi-
sions; the other would reverse the roles of the Secretary and the Administrator
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so as to provide that the Secretary:would mak e an initial judgment of the
nature with which his: Department:-is most familiar-suitability -of lands for
public land uses, a traditional Interior function-and if the Administrator con-
curs in a finding of 9onsuitability.,1the lands would be -disposed of as surplus.
Id. at 2243..

- The committee's explanation is perhaps more confusing than clear,
and one sentence relied on by appellants might seem to support their
position. This is the sentence that ".Federally owned lands, as distin-
guished from reserved public lands on Federal reservations, then
commonly referred to today * * * as 'public lands' or 'public domain
lands." However, to the extent, that the term "Federally owned
lands" as used-in the sentence might be said to include acquired lands,
this is negated by the sentence quoted next that "The committee, in
employing the term 'public lands,' intends it to apply in its technical
or legal sense, as distingsled fron 'reserved public lands' or 'with-
drawn public lands,' and 'aquired public lands" (italis iadded)-.

Appellants are attempting to convert the committee's definition of
thB term "public lands" as those vacant, unreserved, and unappropri-
-ated portions of the original public doniain which are subject to dis-
:posal under the public land laws generally into affirmative legislation
t o make surplus acquired lands subject to disposition under the -public
'land laws generally. There simply is no basis for this interpreta-
tion of the statute.

Accordingly, it is concluded that the long-recognized distinction
between "public lands" and "acquired lands" has not been changed,
that the appellants have not demonstrated that the lands applied for
are public lands of the United States, subject to the administration of
this Department, and that their applications were properly rejected.

This conclusion necessarily disposes of the appellants' contention
that their applications should be treated in accordance with the pro-
visions of 43 CFiR, Part 2410, for, as the Bureau has already pointed
out, those regulations are applicable only to lands that are subject to
disposition under the public land laws.

Therefore, pursuant to the authority delegated to the Solicitor by,
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.-

ERNEST F. Hot,
A:sistant Solicitor.
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iORMAN H. NIELSO ET, AL

A-30417 Dmecided Noeber , 965* :-

Public Sales: Preference Rights -. Regulations: Applicability 
Where a, preference-right claimant in a public sale,. in compliance With
the current departmental regulationj submitted with his preference-right
'bid an amount equal to the purchase price of the offered land plus the cost
of publication of. notice of the sale, it was not necessary that he comply
with, the shen-superseded, procedure set forth in the regulation in effect
at the date of the sale as neither the interests of the United States nor the

- -rights of 6ther parties'were thereby advers'elybffedted.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Norman TH. Nielson, and others ' have appealed to the Secretary pf
theInterior from a decision dated December 8, 1964, wherebythe
,Office of Appeals and Hearings,.Bureau of Land Management, affirmed
a decision of tle Idaho land office rejecting their preference,-right bid
'to purchase a tract of land offered for public.,sale pursuant to Rev.
Stat. §2455, as amended, 43U.S.C. §1171 (1964).
, -On July, 23, 19M, the WlXANTl sec. 45,T. 11 S., . 2- E., B.M.,
Idaho, was ogered for sale. at public auction pursuant to ,appliation
Idaho 013769 ,filed by W., Garnet Kidd on December,0, 1962.' .By a
decision dated July 24, '1964, Kidd was declared the highest bidder
for the land with a bid of $2,000. On August 9, 1964, during the
p0-day period following the date of the sale,. the appellants sub-
mitted acceptable proof that they were owners of land contiguous: to
th epublic-sale tract and tendered, to the land office a check for $2,050,
the, amount of the high bid plus $50.. By, a decision dated August 27,
1964, the appellantsv were, declared to be the preference-right pur-
chasers of the land subject to, their .submitting to theland office, within
10 days fron the date of 'receipt of the decision (1.) evidence that
they bad reimbursed. the public sale applicant for the cost of publica-
tion of notice of, the sale and .(2) astatement of citizenship from each.
The preference-right bid of'the appellants was, rejected by. the land
office.on September 14, 1964, for the reason that the evidence o,f re-
imbursement and.the statements 4of citizenship, required to, be filed
in the land office no later than September 7,:1964, were not received.in
the land office until September 9, 1964.

The record shows,that the land office decision of August 27, 1964,
5 Not in chronological order.
lNorman H. Nielson, Lucille H. Nielson, Henry C. Savage, and the heirs at law of

Marjorie H. Savage, deceased, asserted a preference-right claim, based upon the owner-
ship of land held jointly by them, to purchase the subject tract of land offered at public
sale.
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was. received by the appelllants on August 28, 1964. Thus,, the spec-
ified evidence and- statements were required to be filed in-the land
office by,; September' 7, 1964, or, since that day was a legal holiday, on
September 8, 1964, the first working day thereafter. Tlihe record fur-
ther shows that, the documents submitted by the appellants were
erroneously received in the State Land Department of the State of
Idaho on September 8, 1964.

In their appeal to the Director, Bureau of Land Management, from
the rejection of their preference-right bid the appellantsistated-that
the, letter. containing the necessary documents was correctly addressed
to. the Bureau of Land Management at P.O. ,B-ox 227,,Boise, Idaho,
that the letter was mailed on September. 4, 1964, and through the
normal mails would have been delivered in Boise on. September 5, a
.Saturday, and should have been in the hands of the-Bureau of Land
Management on September. 8, and that through. an. error. of the
United, States Postal Service the letter was mistakenly delivered t the
State Land Department.

The Office of Appeals and.Hearings found: that. it could. not be
determined whether or not the envelope transmitting the appellants'
letter. and documents had been correctly addressed since, the envelope
had not been.forwarded tothe Bureau.. .It concluded, however, that
since the evidence was not filed within the time allowed by the de-
:partmental regulation in effect at.the time the sale was held (43 CFR
2243.1-6, 29 F.R. 4470 (1964) ) ,2 the appellants' bid was properly. re-
jected, citing departmental decisions: John, . Porneroy, A-2.8134
(January 13, 1960) ; and Raph Faulkner, A-29385 (July 11, 1963),.

The Office of Appeals and ,Hearings noted that the public sale regu-
1ations were amended on July 28, 1964, to require a,. preference-right
applicant to submit the cost of publication to the land office with the
amount of the purchase price of the and witlhin .39days after.the
close of bidding rather than to pay the publication cost directly to the
original applicant (43. CFE 2243.1-4(b), 29 F.R. 10462). It held
however that "since there are adverse rights: involved, the issues: will
be considered under the regulations in effect; at the time-the sale was
held." I am unable to concur in the'.conclusions reached by the
Bureau.

As was noted by the Bureau, the Department has held that where a
regulation is amended to bestow - a, benefit upon an applicant, the

2 The regulation then provided that' the person awarded the land must reimburse and
pay 'directlyto',the -unsuccessful applicant for, the sale the, amount spent for publication
of the notice of sale and file evidence of such reimbursement in the land office within 10
days from the date he Is declared to be the purchaser.
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Department may, in the absence of intervening rights of others or
prejudice to the interests of the'United States, apply the amendment
,to pending cases. Henry Offe, 64 I.D. 52 (19657); '-Milton H..
-Liehtenwalner et al.,; 69 I.D. 71 (1962). On the other hand, where
0an amended regulation would impose an added- burden or obligation
iupon an applicant' without affecting the rights' of others or' the
interests of the United States, the' Department has refrained from
applying the amendment to pending cases. See Wilbert V. Levin,
64 I.D. 1 (1957). In a third situation, where a regulation 'has been
amended after the filing of an application, but before the vesting of
any rights in the applicant, in such a manner as to impose an 'addi-
tional burden upon the applicant and to bestow a benefit upon the
United States, the Department has held that the applicant may
properly 'be required to comply with the amended regulation as a
'prerequisite to the favorable consideration of his' application. Roy
W. Swen son et al., '67 I.D. 448 (1960); cf. Miller v. Udall, 317 F 2d
573 (D.C. Cir. 1963). The present case, however, differs somewhat
from all of those cited.

The purpose of the pertinent regulation, both before. and after the
amendment of July 28, 1964, was to insure the prompt reimbursement
by the successful bidder at a public sale of the unsuccessful applicant
for the cost of publication of notice of the sale. The amended regu-
lation did not, in substance, bestow a benefit or impose an additional
burden upon a preference-right claimant. Neither did it afect the
rights or interests of the United States or of any other parties in any
manner. It simply changed the procedure for reimbursing the origi-
nal applicant for the cost or publication, a change designed to avoid
-administrative problems which had sometimes arisen in the past.

In the unique type of factual situation presented here,' that is,
where the sale was held before the amended regulation became effec-
tive but the- amended regulation became effective during the 30-day
period following the 'sale, application of the amended regulation
might or might not impose an unfair burden upon a preference-right
'claimant. If, for example,,only a day or two remained- of the 30-day
period when the amended regulation was published, it might well
have been practically impossible for 'a preference-right claimant, who
had already filed his claim and matched the high bid, to submit before
the end of the 30-day period an amount to cover the cost of publica-
tion, as required by the amended regulation. On the other hand, if
the sale 'had been held only .a day? or twobefore the amended regula-
tion became effective it might he been easy for the preference-right

0 . ... ' E -Ad ! ;i: .: 7' - L~i ' :','M'
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claimant to submit with his matching bid during the 30-day period
an amount to cover the cost of publication. It may be, therefore,
that a categorical answer cannot be given to the question whether the
amended regulation applies to cases where the sale was held before
the regulation became effective but the 30-day period had not run at
that time, but we need not decide this point.

In the case presented here, the appellants did in fact comply with
the-requirements of the amended regulation' and when they had made
payment to the land office of a sum sufficient to cover the cost of publi-
cation the Department's requirements were satisfied, and the interests
of the original applicant who had paid the publication cost were
protected. Indeed the appellants remitted the amount to cover the
cost of publication of August 19, 1964, well before they were required
to pay such amount (on September 8, 1964) underthe old regulation.
It was, therefore, unnecessary to require the appellants thereafter
to comply with the old regulation, for, while it might have been im-
proper to impose upon the appellants the new requirements adopted
after the close of bidding, there is no reason why- their voluntary
compliance with those requirements should not be accepted, since
the only ones whose rights or interests could possibly be substantially
adversely affected by application of the new regulation were the ap-
pellants themselves. Accordingly, I conclude that the new regulatfion
may properly be applied to appellants' case and that its requirements
were satisfied by the timely submission to the land office of a um1
adequate to cover publication cost. It is umnecessary, therefore, to
determine whether or not the additional evidence of compliance with
the old regulation was timely filed.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a).; 24 F.R. 1348 ), the
decision appealed from is reversed, and the case is remanded to the
Bureau of Land Management for further action consistent with'this
decision.

E:NEST F. HoNMT

Assistant Solicitor.
: The appellants did not fully explain the submission: of the extra $50 in connection

with the filing of their preference-right bid. In the transmittal letter accompanying their
check for the purchase of the land they stated only that "[t),he amount of the bid was for
the sum of $2,000 and we are enclosing the sum of $2,050 for our preference right."
In view of the newly amended regulation, however, and the uncertainty as to which
regulation would govern, the submission of an amount sufficient to meet the publication
cost was a reasonable precautionary measure.
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THE MONTANA- POWER COMPANY

A-30310 Decided December 3,. 1965 -

Coal Leases and Permits: Royalties
An increase in royalty rates for an additional 20-year extended period of a coal

lease is properly provided when it has been determined that these rates are
in line with those required of other coal lessees in the area and the lessee's
claim for more favorable treatment rests on a desire to better its competitive
position with other sources of power and to overcome in part a state tax.

Coal Leases and Permits: Leases

It is proper to include a surface restoration clause in a coal lease even though
the surface of the leased lands is not owned by the United States.

Coal Leases and Permits: Leases

A surface restoration clause which has been incorporated in all coal leases
since 1951 will be included in a coal lease upon its renewal for a 20-year term
where there are no extraordinary reasons justifying a departure from the

- regular policy.

APPEAL ROS THE BUREAU OF LAND XANAGEMENT

.The Montana Power Company has appealed to the Secretary of the
Interior from a decision of the Division of Appeals, Bureau of Land
Management, dated May 1, 1964, which affirmed a decision of the
Billings, Montana, land office, dated March 8, 1963, notifying it as
the lessee under consolidated coal lease Billings 020989-038770 that
the lease may be renewed for a third 20-year period, beginning May 5,
1963, subject to readjustment of the lease terms as follows: (1) modi-
fication of section 2(d) to provide for payment of royalty of 10 cents
a ton of 2,000 pounds for the first five years, 121/2 cents a ton for the
next five years, and 15 cents a ton for the remainder of the third 20-
year period; (2) modification of section 2(b) to provide for a lease
bond in the sumn of $10,000; and (3) inclusion in the lease of a new
section providing for protection of the surface, natural resources and
improvements and restoration of the surface after mining operations.

The proposed readjustments in lease terms were made inder author-
ity of section 3 of the lease and regulation 43 CFR 3132.5 (formerly
43 CFR 193.16), and in conformity with recommendations in the
matter made by the Geological Survey. The Montana Power Company
accepts the bond requirement but challenges the reasonableness of the
royalty rate increase and the provision for restoration of the surface
of the leased lands. The existing lease provides simply for a, flat 10
cents per ton royalty and has no provision governing surface restora-'
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tioh. The existing loyalty rate *ould be continued for the first 5 years
of the renewed term., 
-:Montana Power contends in regard to royalties- .

that the coal situation in Montana differs materially from that applied by
the Geological Survey in: making its comparison which forms the basis'of the
dedision below.

The marginal nature of this operation, the coal license tax, the competitive fuel
sources for electrical energy, and the lack of a stimulant for full-scale coal
production in Montana require an incentive royalty rate for the first ten years
of their renewed lease and a rate not to exceed ten cents (10f) for the remainder
of the term.

The Geological Survey has offered the following comments, on the
appellants contentions:

1. Although figures have been used on comparative costs of delivered fuel to
various powerplants in previous reports and by the appellant, too much con-
sideration cannot he given to them in setting royalty rates under Federal leases.

There is nothing in the Regulations or precedent that sanctions setting a royalty
rate to encourage or assist in the starting of a new enterprise. However, a lessee,
after actual operating experience shows that the lease cannot be successfully
operated under the terms provided, may request and the Secretary can approve
an adjustment downward. An incentive, such as a tax reduction or the withhold-
ing of one to encourage a new enterprise, is a prerogative of a state or munici-
pality. If the Montana 5-cent coal tax is a hindrance to starting the new plant,
the company should petition the State for relief rather than expect a royalty
concession in lieu thereof. -

The statement has been made that the powerplant may not be operating within
the first 5-year period and the royalty rate will be 12/2 cents rather than 10 cents.
Within the next 6 years, all the present Federal leases in Montana, North Dakota
and Wyoming, except one, will be paying 121/2 cents a ton'royalty. Further, two
competitive leases were issued recently involving lands in south-central Montana
at royalty rates of 171/2 cents for the first 10 years and 20 cents for the second
10-year period. These leaseholds are located about 15 miles from the nearest
railroad, in an undeveloped area where mining conditions are comparable to
those at Colstrip.

2. The same, or similar-comments could be made in answer to the appellant's
statements as to the difference in operating conditions at its property when- com-
pared to mines in Wyoming. If royalty rates were to be set in an attempt-to
equalize operating cost because of more overburden at one mine than at another,
we would have a multiplicity of rates. We must admit that one of the two prop-
erties in Wyoming, mentioned in connection with stripping ratios, has operating
conditions that perhaps are unequaled anywhere else in the United States. How-
ever, continuance of the lease without any royalty would not materially improve
the competitive position with respect to this operation.. The ther operation
mentioned has conditions imilar-to those at the appellant's, mine.; The claim
that Colstrip has a relatively unfavorable stripping ratio is not substantiated
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'by the record. Northern Pacific Railway Company, the former lessee, completed
an extensive drilling program in 1955 at the Colstrip property and in a published
report stated that 2 million tons of coal can be mined at Colstrip by strip
mining methods at a stripping ratio of 2.1 cubicyards of overburden to one ton
of. recoverable coal. Many successful mines are operating in the United States
today with stripping ratios greater than 10 to 1. In-the same report, total
reserves in the Rosebud seam at Coistrip under less than 60 feet of cover are
estimated at 190 million tons.

3. We will agree that the appellant has expended substantial ums in recent
core drilling and additional exploratory work. Nevertheless, 3000,000 tons of
coal are presently uncovered, 200,000 tons on the lease lands, and allowing the
amounts quoted for putting equipment in operating condition and for prepara-
tion equipment, we are quite sure that the total outlay will be very much less
than if new machinery were purchased, a complete new plant started and a 29-
mile branch railroad constructed. Undoubtedly, the mining equipment was ac-
quired at a much depreciated value and even if the original price was paid, to
purchase the same new at present prices would require a much larger expendi-
ture. 

. E; * -$ *- *: * : * ,*

We will agree with the appellant as to the competition from low-priced Bonne-
ville power but companies operating in eastern Montana, North Dakota and
northeastern Wyoming also have competition from low-priced power from Federal
dams on the Missouri River, as well as Federal financed steam-powered plants.

In view of these comments of the Geological Survey, which we adopt,
we conclude that the royalty rates as provided are reasonable and fair
and their imposition is affirnLd.: ;

in regard to the provision for surface restoration of the lands to be
included in the lease, it appears that the surface of none of the lands
involved)J is owned by the United States and that the surface owner-
ship of all the lands involved except part of sec. 4, T. 1 N., R. 41 E.,
M.P.M., is heldby the Northern Pacific Railway Coffpany which also
was the assignor of the deal lease to the appellant.2 According to
appellants Northern Pacific; has waived restoration of; the surface
rights.

As the Bureau of Land Management pointed out, the same clause has
been a part of all coal leases issued since March1951, withoutj so far as

lThey are:
T. 1 N., . 1 B., Mont. Prit. Mer.

See. 2: Lots 1, 2, % NE'4, NE¼Y5SE'/,,
Sec. 4: ots1, 2,3,4 5ylNY, S/ ;-
Sec.12:N34,E% Sw,W½2SV4 '

:T. 2 ., . 41 B., Mont.; Prin. Mer.nR ;2 

See. 34: SIS7/4 ,:
T.1N.,R.i2B.,Mot..Prhz.Mer.

sec. is: Lot 2, SDy4QWy4 ' :
The surface of the portion of section 4 described Is apparently owned by another

private party.
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we are aware, causing any particular controversy in its application.3

There are no extraordinary circumstances here warranting a departure
from the regular practice. The undesirable after effects of the single-
minded exploration of mineral resources are well known and the clause
is merely a reasonable attempt to achieve some balance between the
competing uses of land now and in the future.

That the land is of relatively low value and used only for grazing
and that the cost of restoration might exceed its value do not justify an
exception from the Department's general' policy. The lease has been
in existenceefor 40 years and in starting on a new 20-year extension its
terms must look to the possibility of changed circumstances in- the
future. Further, even if the restoration costs suggested by the appel-
lant are high in relation to the value of the surface, they are quite
moderate in relation to the value of the coal removed.

The appellant also points out that some of the pits created in earlier
operations have been allowed to fill with water from underground
springs and have become recreation areas used for swimming, fishing
and picnicking. If the lessee, when it completes its operations or when
the lessor requests action under the clause, 6ffers an equally attractive
alternative, it can be assured that its proposals will receive careful
attention.

The appellant stresses that the Northern Pacific Railway has no
interest in the restoration of the surface. It contends that the restora-
tion provision should be limited to acreage the surface of which is
owned by the United States. Although it is true that the United
States has a greater interest in its own lands, it also has a substantial
concern with lands of others in which it has 'reserved the minerals,
together with the right to prosp&t for, mine, and remove the minerals.
Furthermore, by the end of the 20-year lease term the ownership
of the surface of the land may well have changed and the new owners
may have a different attitude from the' railroad's.

The new provision required to be included in appellant's lease reads as follows:
"Protection of the surface, natural resources, and improvements The lessee agrees

to take such reasonable steps as may be needed to prevent operations from unnecessarily
(1) causing or contributing to soil erosion or damaging any forage and timber growth
thereon; (2) polluting the waters of springs, streams, wells, or reservoirs; (3) damaging
crops, including forage, timber or improvements of a surface owner; or (4) damaging
range improvements whether owned by the United States or by its grazing permittees or
lessees; and upon any partial or total relinquishment or the cancellation or expiration
of this lease, or at any other time- prior thereto when required by' the' lessor and to the
extent deemed necessary by the lessor, to fill any sump holes, ditches and other excavations,
remove or cover all debris, and, so far as reasonably possible, restore the surface of the
leased land to its former condition, including the removal of structures as and if required.
The lessor may prescribe the steps to be taken and restoration to be made with respect
to lands of the United States and improvements thereon."

798-511-66-2
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Finally, the appellant contends that the terms of the surface restora-
tion clause are vague and uncertain. Its language, which requires
the lessee "so far as reasonably possible to restore the surface of the
leased land to its former conditjon" is not unusual legal terminology4
and its interpretation should occasion no more than ordinary
difficulties.

There remains the appellant's assertion that it ought not to be held
responsible, for restoring land already mined. We agree that the
restoration clause is to be read as applying only to operations under-
taken after it obtained the lease.

Therefore the decision of the Bureau of Land Management is
affirmed.

STEWART L. UDALL,

Secretaryof theInterior.

UNITED STATES

V.

VERNON 0. AND INA C. WHITE

A-30460 Decided December 3, 1965

Mining Claims: Discovery-Mining Claims: Patent
A placer mining claim is properly declared null and void and a patent
application rejected when there have not been found on the claim minerals
of such quantity and quality that a person of ordinary prudence would
be justified in the further expenditure of his labor and means with a reason-
able prospect of success in developing a valuable mine, the only mineral
found being fine gold of very little value.,

Mining Claims: Discovery
Labor costs are properly a factor to be considered in determining whether
a discovery has been made pursuant to the prudent man rule.

4See Baelsun v. Star Petroleum o., 288 P. 437, 438 (California 1930), interpreting a
lease clause reading: "The lessee shall restore the premises as to which this lease is
terminated and canceled to as near their original conditions as is reasonably possible so to
do"; and Houston & Merrill, "Suggested Oil and Gas Lese Form," 2 Rocky Mountain
Mineral Law Review 83, 88 (1964): "Nt * * LESSEE * * * shall restore the surrounding
land * * to their original condition so far as reasonably possible * e,"

Compare Baldwin's Ky. Rev. Stat. 350.090 (1963) : "(1) * * t' the [reclamation]
plan ** * may require the [strip mining] operator to:

(e) Grade the, overburden, where practicable, and provide suitable vegetative cover ;"
For a general discussion of the obligation of an oil and gas lessee to restore surface

after drilling see: Moses, "Peaceful Coeistence Between Lessor and Lessee Under An
Oil and Gas Lease," 2 Rocky Mountain Mineral Law Review 48, 56 (964).

For a discussion of recent statutory approaches to the problem see: Meiners, "Strip
Jining Legislation," 3 Natural Resources Journal 442 (1964).
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; APPEAL FROM THE BUREAU OF LAND mANAGEXENT

Vernon 0. and Ina C. White have appealed to the Secretary of the
Interior from a decision of the ffie of Appeals and Hearings,
Bureau of Land Management, dated March 17, 1965, which affirmed a
decision of a hearing examiner, dated November 16, 1962, declaring
the Ruewbarb and Rubarbe Additional No. 2 placer mining claims,
located in sec. 21, T. 19 N., R. 6 E., Boise Mer., Idaho, within the
rayette National Forest, null and void and rejecting their mineral
patent application Idaho 011114 because no discovery of a valuable
mineral deposit had been made within the boundaries of either mining
claim.

The appellants contend, Eiter alia, that the decision appealed from
is "not in accordance with law" and is "unsupported by the evidence
of record." They state also that it is improper to include the cost of
-a mining locator's own labor "in determining whether a prudent man
would expend time and money with a reasonable prospect of success
in developing a valuable mine * * " because to do so imposes
"a test of commercialability [sic] in case of values of limited
occurrence*

I have carefully reviewed the entire record in this case, including the
transcript of the hearing held before the examiner on March 19, 1962,
the exhibits, all briefs and other relevant material, and am convinced
that there is no merit to the appellants' contentions. Contrary to their
allegations, the decisions below. are supported by both the facts and
law. The testimony and evidence adduced at the hearing has been
very completely summarized in the decision of the hearing examiner
and will not be repeated at length here.

The Ruewbarb and Rubarbe Additional No. 2 placer mining claims
were located by the appellants in the fall of 1923 and in July 1924,
respectively (Tr. 153), for gold,, platinum, monazite, two kinds of
garnet, and other rare earth minerals-

Two government mining engineers, G. R. Plumb and. Vernon Dow,
examined the claims and took 14 samples of material thereon. They
sampled every discovery point suggested by the appellants (Tr. 15,

1Mr. White testified that the claims were originally located in 1894 (Tr. 156). The
claimants attempted to amend the Ruewbarb claim on July 21, 1958, and the Rubarbe
Additional No. 2 claim on July 16, 1958. However, the attempted amendments are without
legal effect as to lands in sec. 21 temporarily withdrawn for the Erassel Administrative
Site on July 16, 1953 (see 20 F.R. 1898 (March 29, 1955) and 43 CFR § 295.9, Circular No.
1830 published in 17 P.R. 7368 (August 26, 1952) and 17 F.R. 7677 (August 21, 1952))..
Land In the section was permanently withdrawn for the administrative site pursuant to
Public Land Order 174 of December 20, 1956, 21 P.R. 10400 (December 28, 1956).
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69) and also other places selected by themselves (Tr. 69). The exam-
ination by Plumb and certificate of assay for these samples showed
an estimated value of a low of .6 of a cent per cubic yard to a maxi-
mum of about 2 cents per cubic yard of material. The average was
less than one cent per cubic yard. (Tr. 41-43, 53-60, Exhibits 9, 11).
Samples taken from the appellants' workings failed to indicate, any
significant values (Tr. 55, 57-59, 79-80). Plumb testified that the
quality and quantity of materials found were negligible, that mining
would not be economically feasiblez (Tr. 70), and that a prudent man.
would not be justified in a further expenditure of time and money on
either of the claims with a reasonable expectation of developing a pay-
ing mine (Tr. 71). Dow concurred (Tr. 88).

Three mining engineers examined the claims for the mining claim--
ants, Bill Harris, Ernest Oberbillig, and Mark Evans. Each sampled
the claims and each found some fine gold in the samples. Harris
concluded that the deposit. was not extensive but was sufficient to
justify a small operation (Tr. .96). Evans, a geologist and mining
engineer, believed that since gold was found on the surface it wag.
a .good indication that pay gravel would be found at depth or at
bedrock, although he stated that there was no certainty of it (Tr. 205).
Oberbillig made the most thorough examination of the three. He
divided the two claims into five parcels (see Exhibit H). He shaded
portions of each claim to indicate where he believed placer gravel de-
posits existed. After sampling parcel No. 1, which is. on the western
end of the eRubarbe Additional No. 2 claim, he stated that mining in
this area is questionable because of the limited amount of placer gravel
remaining in this area (Tr.. 114). His examination revealed a very
limited quantity of placer gravel on parcel No. 2-possibly 5,000 yards.
(Tr. 11 5) ; parcel No. 2 comprises about one-fourth of the western end
of the Ruewbarb claim. Parcel No. 3, which comprises the remaining
part of the Ruewbarb claim, has about 30,000. yards of minable gravel
(Tr. 123). Parcel No. 4, which covers the largest area of the Rubarbe
Additional No. 2 claim, has only: about 600 or 700 yards of minable
gravel, and parcel No. 5, located along the east endline of the Ruibarbe
Additional No. 2 claim, has 800 to 1,000 yards of minable gravel (Tr..
125). Oberbillig concluded that only parcel No. 3 on the Ruewbarb,
claim would support a mining operation and then only a one- or two-
man operation (Tr. 135).- His opinion of the material in the discovery
cut on the Ruewbarb claim was that the gravel in the pit was very
good material for concrete gravel, but it was not essentially a strong
mineral carrier (Tr. 127). Based on his examination, Oberbillig con-
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cluded that parcel No. 3 On the Ruewharh claim is conducive to a one-
or two-man operation, but that the prospects of operating a paying
mine on the Rubarbe Additional No. 2 are questionable (Tr. i35, 136).
*0 It is apparent that what exists on theseclainis, from the results
obtained by both the Ptining engineers f or the 'Government and appel-
lants, is some fine gold and small values not sufficient to justify a
prudent man to undertake a mining operation.: 

The certificate of the assaysof two samples taken by mining-claimant
Vernon White (Exhibits N, ) showed exceptionally high values
'($9.62 per ton and $560 per ton). Thet were so far in excess of the
values recovered by the mining experts who testified for him that his
sampling cannot be considered to be representative and little probative
value can be given t it. This is further evidenced by two statements
by vlite. He testified that he had recovered only six ounces of gold
since 1924, and, further, he stated that the claims are not ready to
pay at this time (Tr. 184). These statements certainly must cast
considerable doubt on the results of his sampling.;

When the Gvenipent contests a Mining claim, it bears the burden
of going forward with sufflcient evidence to establish a prima face
case in support of its, charge of invalidity. The burden then shifts
to the mining claimant to show by a preponderance of the evidence
that his claim is valid. Foster v. Seaton,. 271 F. 2d 836 (D.C. Cir.
1959).

Although the nining statutes do not specifically define a "discovery,"
it has been held that one exists where:

8 s * minerals have been found and the evidence is of such a character
that a person of ordinary prudence would be justified in the further expenditure
of his labor and means, with a reasonable prospect of success, in developing a
valuable mine,: * * *. Castle v. Wonble, 19 L.D. 455, 457 (1894); Best v. Hum-
boldt Placer fiW4g.Co., 371 U.S. 334 (1963). D

The mining laws do not require that the values shown must be such
as will demonstrate that a claim can be worked at a profit or that it
is more probable than not that a profitable mining operation can be
brought about. United Statesv. C.; F.r Smith, 66 I.D. 169, 172 (1959).
Nevertheless; the value which sustains a discovery must be such that
with actual mining operations under proper management a profitable
venture may reasonably be expected to result. United States v. Sam-
tian Coppert Mines; Inc., A-28272 (June 27, 1960). Thus, the mere
willingness of a mining' claimant; to expend more time and money
in an effort to devlop his claim is not enough. United States v. Ben

-FidlingimwandJJohn Tidle, A-28850 (September 18, 1962):
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A showing of isolated bits of material, not connected with or lead-
ing to substantial values is not sufficient to constitute a discovery.
United States v. Fran J. Miller, 59 I.D. 446 (1947); United States v.
Richard L. and Nellie V. Efenbeek, A-29113 (January 15, 1963)..
Nor is it sufficient to constitute discovery that the mineral showings
indicate only that more exploratory work is warranted. United
States v. Clyde Raymond Altman and Charles ML. Russell, 68 I.D.
235 (1961). Further, the mere hope or expectation based upon a
general belief that values will increase at depth, is not sufficient tor
validate a claim. United States v. Laura Duv all and Clifford F.
Russell, 65 .D.458 (1958).

The appellants have not made out their case. They have not shown
that the minerals in existence are of sufficient quantity or quality to
satisfy the prudent man test. Uiited States v. David L.- and Kathryn
King, A-30217 (December 29, ,1964) United States v. Robert 0. and
Ofrpha B. AgcMilan, A-20456 (July 26, 1963) ;: Uited States v. Sam
Gloehring, A-29407 (July 2, 1963).; ::

There is ho merit; to the appellants' contention that to take into
account the financial cost of their own labors in applying the prudent
man test isto impose a marketability test to their operations. Labor
Gcosts must clearly be considered in determining whether a mining
operation has a reasonable-prospect of success.and there is no reason
to treat the value of the labor of a locator any differently from that of
one he might hire; either one must be. taken into consideration in
determining the likelihood of a profitable venture being established
United States v. Jacobo Armenta et al., A-28248 (June 22, 1960).
Labor costs have been disregarded not only by theappellants but by
one of their witnesses,, Harris., In expressing the opinion that a siall
operation 'could be conducted on the claims with a reasonable prospect
of success, he seemed to base it on the assumption that mining costs
would run, 10. cents a yard or less., However, he. said that estimate
'included very little for labor costs, that it would be "doing it for
-yourself for free * * 0 (Tr. 101.) , -

The incredibility of the appellants' contention that they have made
.a discovery'is perhaps most clearly pointed out by the testimony they
elicited from their own witnesses that in 1923 and 1924 there existed
on -the claims mineral deposits that could have been developed by a
prudent person witha reasonable prospect of success (Tr..97, 135-136,
24-M205):. If thisz were so, it passes belief that. in the 38-39 years
elapsing' until, the hearing appellants mined only 6' ounces of gold.
How long were they going to wait before commencing a mining op-.~~n
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eration, andimore importantly, why were they waiting?. -Theanswer
:seems plain-that thby have not yet found any values sufficient to
warrant development.

Thus, in view of the absence of* a showing of a discovery on these
claims, they were properly declared null and void and the appellants'
.patent application properly rejected.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior: (210 DM 2.2A (4 (a)*; 24 F.R. 1348),
the decision appealed from i affirmed.

RNEsT F. HiM, ,
Assistant SoZicitor.

JOHN SNYDER

STATE OF MONTANA

A-30462 DecidedDe er3 196$i

Oil and Gas Leases:, Applications:. Description-Surveys: of Public. Lands':
Generallyv

,A metes and bounds.description of a tract of land in an oil and gas lease offer
must be connected to an official corner of the' public land surveys, which term

* includes: township coiners, section corners, -quarter-section orners and
meander corners and excludes quarter-quarter-section corners and lot corners
established by protraction, but an offer is-not to be reject for failure to tie-the
description to an-offlcial'corner ivhre the point of beginning for the descrip-

**ition is a lot corner which is also a meander corner.:

Navigable Waters-Rules of Practice: Hearings
Although a hearing is not required prior to a determination that a lake is non-

.navigable and its bed public lands, a State which has heretofore not been
informed of the factual basis for such; a determination will be allowed to

,: present such information as it desires supporting its view that the lake is
navigable and the, Director will then decide whether a hearing would be
useful.; ; . : .. . . ..

*, L :;fAPPEAL FROX THE BUREAU OF LAND NiANAGEMENT .

John Snyder has appealed to the Secretary of the Interior frm' a
decisidondated February 25, 1965 whereby the Office of Appeals and
Hearings, Bureau of Land Maaig rent, rejected his noncompetitive
oil and, gas lease offer Montana 058503, filed pursuant to section 17
of the Mineral Leasing Act, as amended, 74- Stat. 781 (1960), 30 ThS.
§226 (1964).
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The appellant filed his lease offer on June 10, 1963, describing there-
in, by metes and:bounds, a tract of 99.90 acres in sec. 1, T. 35 N., R 38
E.,. M.P.M., Montana, consisting of a portion of the lake bed of Goose
Lake.

By; a letter dated Aug.ust 6, 1963, the Montana land office notified
the Montana Commissioner of StateLands and Inve tmnhts of its
determination, based upon land office records, that' Goose Lake is not
and has never been a navigable' body of 'water, that title to the bed of
a nonnavigable lake remains in' the United States until it disposes of
the abutting land, and that the' Government, as a riparian owner of
mineral rights, asserted its authority and intent to issue an oil and
gas lease covering the land applied for by the appellant.' Subse-
quently, the State notified the land office of its claim to ownership of
the bed of Goose Lake on the grounds that Goose Lake was a navigable
lake in: 1889 under the test of navigability set out in United State8 v.
Utah, 283 U.S. 64, 76, 82-83 (1931), andtitle to the lake bed vested
in the State upon its admission into the-Union in 1889.

On April 3, 1964,: upon the basis of a field examination conducted
m December 1963, the land office issued a decision setting forth its
finding that Goose Lake was not navigable when Montana entered
the Union and stating its intention to issue an oil and gas lease. The
State appealed from. that decision to the Director, Bureau of Land
Management, and requested a hearing.

The Office of Appeals and Hearings 'found that the. metes and
bounds description in Snyder's lease offer is tied to the public land
surveys at the southeast corner of lot 12, sec. , T. 35 N., R. 38 E.,
that this corner is approximately the west quarter-quarter section
corner, secs.I1 and 12, and that the description does not meet the re-
quirement that such a description must be connected to an official
corner: of the public land surveys, which term includes township
corners, section corners, quarter-section corners, and meander corners,
citing departmental decision, Jack S. Stanley, A-29148 (January 24,
1963). It concluded that Shyder's offer was defective and therefore
rejected it. It further found that there was no apparent present need
to determie by a hearing. whether Goose Lake was navigable when
Montana was admitted into the Union and denied the request for a

-1 The record shows that the lake bed land applied for abuts patented lane in which al
minerals were reserved to the United States.
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hearing, holding that the State was notiprecluded from initiating
action looking to a judicial determination in the matter. The State
did not appeal from that- decision.

Snyder now contends, inter alia, that the point of beginning in his
metes and bounds description,. the southeast corner of lot 12, sec. 1,
is, in fact, a meander corner and satisfies the criteria set forth in the
Stanley case, supra. This contention has merit.

'The Stanley case pointed out that section 349 of the Manual of
Instructions for the Survey of the Public Lands of the United States,
194';,, defines the "corners" of the public land surveys as "those which
are represented on the official plat, i.e.-the township corner, the section
corner, the quarter-section corner, the meander corner.? Section 196 of
the Manual, the decision further pointed out, provides that "[tlhe
regular quarter-quarter sections are aliquot parts of quarter sections
based upon mid-point. protraction; it.is not deemed necessary toxin-
dicate these lines upon the. official plat." The same section also pro-
vides that "[the, sections bordering the north: and west boundaries-
of a normal township, excepting section 6, are further subdivided by
protraction into parts containing two regular half-quarter sections and
four lots, the latter containing the fractional areas resulting. from the
plan of subdivision of normal township * * *."

Thus, the quarter-quarter section corners and the normal lot corners
in regular townships are not points thaV have been established by
actual survey and are not. "corners" as that term is used in the Manual
of Surveying Instructions and in the Department's regulation 43
CFR 3123.8 (a) . But lot 12, sec. 1, is not a regular lot established by
protraction. It is an irregular lot resulting from the existence of a
meandered body of waters and its southeast corner is a meander corner
established by the surveying process. The fact that the southeast
corner of lot 12 may' 'be approximately the same as the west quarter-
quarter. section corner, secs. 1 and 12 a point which,'if established,
would be established by protraction, is, immaterial. It was, therefore,
error to reject the appellant's lease offer. for failure to tie the metes
and bounds description to an established survey corner, and it be-
comes necessary. to consider anew the question of title to the lake bed,
for the determination of this issue is a prerequisite to the issuance of
an oil and gas lease. A. W. Gtssford et al., 561.D. 88, 91 (1937).

The answer to the question of title to the lake' bed, as the land office
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pointed out, depends upon the determination as to whether or not
Goose Lake was a navigal6 body of water at the date of Montana's
admission into the Union in 1889, for, if the lake 'was then navigable,
title to the lake bed passed to the State upon admission, but, if the lake-
was not navigable, title to the lake bed did not pass to the State. The
question of navigability, of course, is a federal question, even though
the waters are not capable of use for navigation or in interstate or
foreign commerce, and sate laws cannot aect title vested in the
United States. United States v. Utah, supra; United States v. Oregon,
295 U.S. 1, 14 (1935).

While it is often diflic lt to determine whether or not a body of
water is; in fact, navigable, the rules that govern this determination;
have been set forth with clarity. In United States v. Utah, supra, the
'ourt stated that: -

The test of navigability has frequently been stated by this Court. In The
Dianiel Ball, 10 Wall. 557, 563, the Court said: "Those rivers must be regarded
as public navigable rivers in law which are navigable in fact. And' they are

navigalble'in fact when they are used, or are susceptible of being used, in their
,ordinary condition,: as highways for eommerce, over which trade, and travel
are or may be conducted in the customary modes of trade and travel on water."
In The Montello, 20 Wall. 430, 441, 442, it was pointed out that "the true test of
the navigability of a stream does not depend on the mode by which cmmerce
is, or may be, conducted, nor the difficulties attending navigation," and that "it
would be a narrow rule to hold that in this country, unless a river was capable
of being navigated by steam or sail vessels, it could not be treated as a publie
highway." The principles thus laid down have recently been restated in United
States v. Holt State Bank, 270 U.S. 49, 56, where the Court said:

'The rule ong since approved by this Court in applying the Constitution
and laws of the United States is that streams or lakes which are navigable in
fact must be regarded as navigable in law; that they are navigable in fact when
they are used; or are susceptible of being used, in their natural and ordinary
condition, as highways for commerce, over which trade and travel are or
may be conducted in the customary modes of trade and travel on water; and
further, that navigability does not depend on the particular mode in which
such use is or may be had-whether by steambots, sailing vessels or flat-
boats-nor on an absence of occasional difficulties in navigation, but, on the
fact; if it be a fact, that the stream in its natural and ordinary condition
affords a channel for useful commerce."

* *' * - , * f n * . : * *E: * % a in:S:

; The. question of: that susceptibility in the ordinary condition of the rivers,
rather than of theimere nanner or extent of actual use, is the cruciia question.
* ** The extent of existing commerce is not the test. The evidence of the
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actual use of streams, and especially of extensive and continued use for on-
umercial purposes, may be most persuasive, but where conditions of exploration
and settlement, explain the infrequency or limited nature of such use, the suse
ceptibility to use as a highway of commerce may still be satisfactorily proved.
As the Court said, in Packer v. Bird, 137 U.S. 661, 667: "It is, indeed, the sus-
ceptibility to use as highways of commerce which gives sanction to the public
right of control over navigation upon them, and consequently to the exclusion
tof private ownership either of the waters or soils under them." - In Eonomy:
fLgh.t Power Co. v. United States, 256 U.S., 113, 122, 123, the Court. quoted
with approval the statement in The Montelo, sitpra, that "the capability of
use by the-public for purposes of transportation and commerce affords the true
criterion of the navigability of a river, rather than the extent and manner of
that use."

In The Montelzo,87 U.S. (20 Wall.) 430, 442, (1874)t, it was further
:stated by -the Court that:

* ' Vessels of any kind that can float upon water, Phether propelled by
animal power, by the wind, or by the agency of steam, are, or may become, the
mode by which a vast commerce can be conducted, and it would be, a mischie-
vous rule that would exclude either in determining the navigability of a river.
It is not, however, as Chief Justice Shaw said, "every small creek in which.a
fishing skiff or gunning canoe can be made to float at high water which is deemed
navigable, but, in order to give it the character of a navigable stream, it must
be generally and commonly useful to some purpose of trade or agriculture."

This Department has also held that an inland lake, two miles long
and three-fourths of a mile wide, is not navigable in the sense that its
waters can be put-to a public use for the purpose of trade and com-
merce. Reuben Richardson, 3 L.D. 201 (1883). - X

The determination by the land office that Goose Lake is not, and
was not in' 1889, a navigable body of water, as we noted earlier, was
based upon the report of a field investigation conducted in December
1963. That report disclosed that Goose Lake is a shallow alkali lake'
approximately a mile long and a half-mile wide. Local residents were
reported to have stated that you could walk across any part of the lake
in hip boots. Affidavits were taken of four local residents, each of
whom -stated that inhis opinion the lake is not and has-not been nav-
igable. One of the affiants statedthat the; only times the lake was used
for transportation were during the winter months from approximatelyf
1920 to 1940, as a coal sleigh; road, and occasionallysince 940+ as a.
truck route, uses wlich c an ha dlly be described as naigatin.'

'It is not entirelt clear:hov muck weight the land office gave, in
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making its determination, to testimony that the lake had not at any
time been used for navigation. It is, of course, well established that
it is the potentiality for navigation of a body of water, rather than
the actual use of it that has been made or is being made that deter-
mines its legal navigability. See United States v.'Utah, supra; United
States v. Appalachitanh Electric Power Co., 311 U.S,. 377, 407-409
(1940). Whether or not the land office applied the proper criteria in
reaching its conclusion, however, I would have to conclude, upon the
basis of the evidence contained in the record, that Goose Lake does not
meet the test of a navigable body of water set forth by the Supreme
Court.2

In its appeal to the Director, Bureau of Land Management, the
State asserted that it was "prepared to prove through expert'testi-
mony, reference to various maps, charts, and other' documents, and
other factual evidence, that Goose Lake, and particularly that portion
of Goose Lake overlying the lands proposed to be included in the oil
and gas lease, was a navigable body of water" in 1889 under the test
set out in United States v. Utah, supra. The State did not, however,
allege any facts whatsoever, apparently declining to state its case unless
it could do so in an open hearing. Thus, the State's appeal to the
Director, as it now stands, does not raise any factual issue, but it asserts,
only a conclusion of law which affords no basis for a hearing.

It does not appear,:however, that the State has previously been in-
formed of the factual basis for the determination of the status of Goose.
Lake. Now that it has, the State is allowed 60 days from the date of.
this decision in which to submit to the Director of the Bureau of Land
Management. an additional statement showing wherein it believes the
land office to have erred in the factual evidence which it accepted in
making its finding. If the State alleges the existence of facts which
appear to be inconsistent with those relied upon by the land office the
Director, in his discretion, may order that a hearing be held.8 If, on

2 In United States v. Oregon, spra, the Court sustained the finding of a Special Master
that five connected bodies of water, covering 1,786 acres of land and extending over a
distance of approximately 30 miles, were not navigable. Included in the Master's findings
of fact was a finding that at average water surface elevation nearly half of the area
of the largest of the bodies, a lake more than.16 miles long and more than6n miles wide,
was covered by water two feet or less in depth and that less than one-fourth of its area
was covered by water -having a depth' as great as three to four feet. There is no evidence
In the record that the small lake 'in question here has or had any greater adaptability to
navigation: than did the several bodies of water in that instance.

There is no requirement that a hearing be held prior to a determination by the De,
partment that the bed of a river or lake is public lands. If the' State is dissatisfied, it
may institute judicial proceedings to assert its claim to the lake bed. See Willis W. Ritter
et al., A-27755 (December 22, 1958).
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the other hand, theiState fails within that period to allege such facts,
the finding of the land office will stand as the Department's determina-
tion that the mineral deposits in the subject lands are a part of the
public domain, subject to administration by this Department under
theMineral LeasingAct. Cf. State of Oregon, 60 I.D. 314,315 (1949);
Bernrd J. and Myrle A. Aaffney, A-30327 (October 28, 1965).

Therefore, pursuant to the authority delegated to the Solicitor by
the Seeretayof t nterior?210 M2.2A(4) (a) ; 24 F.R. 1348) ; the

decision appealed from is reversed insofar as it rejected Snyder's lease
offer for failure to' tie the land description to an official survey corner,
and the case is remanded to the Bureau of Land Management for
further proceedings' in accordance herewith. :

ERNEST F. HOM, :

Assistant Solicitor.

APPEAL OF PAUL A. TEEGARDEN

IBCA-419-1-64 .,Decided Decembe'r 14,-1965

RleIs .ofPra4tice: Appeals: Generally

:A motion- for reconsideration will be denied where. representations pre-
sented'are not persuasive of error by the Board, and the other matters
advanced were fully considered by the. Board in its original decision.

BOARD OF CONTRACT APPEALS;

This appeal was heretofore sustained to-the extent of recognizing
tha t Paul- A. Teegarden (Appellant) 'had been ex'cisably delayed
for specified periods and, therefore, was entitled to have his liability
for''liquidated' damages' reduced.'' Further claims for extensions 'of
time for.-performance were denied, because appellant failed to meet
thecriteria of-excusability prescribed by paragraph "ic" of 'the Termi-
nation for I)efault ges 'for DelayTime Extensions provision
-(Clause 5) ofStandardForm 23A (March 1953 Edition).

'A timelyr motion fo'r'reconsideration Was filed by Department Coun-
sel on. August 26, 1965, and a: brief in-support of that motion was
submitted to the Board on November 3,1965'.

'IBCA-419-1-64 (uly 27, 1965), 72 I.D. 301, 65-2 BCA par. 6011.
: , q - . .
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In our original decision, the Board fund from. the evidence that
the.contract, which called for placing hot bituminous conete pave-

,ment on an existing gravel. base,, was substautjally completed on
June 221962. On the basis of that finding we held that. liquidated
damages should not have been assessed. for the period between that
date and July 27, 1962 which was the date of final completion of the
contract, as determined by the authorized representative of the con-
tracting officer.

Qovernment Counsel's motion for reconsideration, is premised
primarily on legal grounds, that is, that the doctrine of "'substantial
completion" or "substantial performane" as it. is known in the gen-
eral law of contracts, is not applicable here, because subject contract
contained Standard Specifications FP-57 2 which were not present in
cases which were cited in support of the Board's original decision.

:Government Counsel specifically makes reference to Clause 8.6 en-
titled "Contract Time" 3 and Clause 5.6 entitled "Final Inspection" 4

of Specifications&.FP-.. These--clauses,. authorize the Government
engineer to determine and establish the final completion date. We are
not convinced that the mere presence of Specifications FPS- m the
contract precludes the Board from reviewing the pro ety of. the

Standard Speeifications for Censtruction of-R oads and Bridges on fedpral Highway
Projects '(January 1987) issued by the Bureau,:of Rpads, U ited states Department of
Commere.

" s8. Contract Time. The number of* calendar days of contract time for performance
shown in the contract as awarded is based on the original contract quantities. The total
contract time allowed for the performance of the work shallbe the number of calendar
days shown in the contract as awarded, plus the number of calendar days granted in orders
issued by the engineer, plus the number of calendar days determined as follows: If satis-
factory performance of the contract with changes, extersions, and-increases ordered or
authorized by the engineer results in the final amount earned being greater than the
original contract, amount, the number: of calendar days shown in the contract dd awarded
shall be increased in the same ratio that the total amount earned' bears to the original
contract amount.
'"Trhe count of elapsed calendar days to be charged against contract time shall beginon
the calendar day Immediately following the date of-receipt by the:contractor of the notice
from the engineer to proceed with the work and shall continue to and include the date of
completion of the work' as determined at the final inspection, exclusive of those nter-
vening calendar days not chargeable against contract time as provided in, article 8.7."

'5.6 Final Inspection. Whenever, upon inspection, the engineer shall find that all the
materials have been furnished, all the work has been performed, and all the construction
:provided for by the contract, has. been completed in accordance with its terms, the shall
accept the work and shall establish the date of completion thereof, after whichno calendar
days shall be charged against conitract time and the contractor shall be so notified. 'Upon
such notification, which shall be confirmed in writing, the contractor shall be relieved
of any responsibility 'for further work under the contract except 'as may be required'foc
correction of any defective work subsequently found.,
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contracting officer's establishment of the date of completion of the
contract, pursuant to the 'Disputes clause (Clause 6). Nor does the
incorporation, of iFP-57 constitute an eceptionto, .o wiver of, .tbie
"substantial completion" doctrine. 

The Court of, Claims other administrative-Boards iPand this-Board ':

have recognized the principle of substantial completion of' contracts..
As pointed out il 'our original decision, the cotract work .reinning

to be done on June 22, 1962, cosistqd of nor topsoiing,, seeding
and. sodding, which did not jinterferev with the intended use of the road
under construction. The aBo'arci accordingly found that the contract-
work was substantially completed on that date, and that such com--
pletion precludes the a-ssssment 'of liquidatedg dmages for a period
subsequent thereto.,

The Wotion sets forth rno new dmatters which wer'e not thoroughly
consid'ered prior to, -and. in: our decision;'- furthermore, it- doesl not
advance a valid reason; for modification of our decision, or the reopen-
ing of the proceedings for .the purpose of receiving additional
evidence.

Government Counsel's motion for reconsideration is denied,and
the Board's originaldecision is affirmed'-

-~ ~ ~ ~ ~ ~ ~ ~ JH f;.i ;..S-,D.L >...Jb J. ffi MESienbe}.
Ico -a:' CNUR:

N' Co VR: PPN?-- : - . ;I CoGrR '
DEAN F. RATZMAN, Chanan . W :AM F. MIGRAW,

Meniier.

6 Continental Illinois Nationai Bank v. United States, 126 Ct.' Cl. 631, 639 (1953)
Continental National Bank v. United States, 121 Ct. Il. 203, 243-4, 101 F. Supp., 75a
(1952).

5 Conway Electric Co., ASBCA .No. 4570 (August 30, 1960), 60-2 BeCA par. 2782 -
Shreveport-Landisa, Inc., ASBCA4 No; 2577- (December 2, 1953),; 815. L. Powers Con-
tracting Co., ASBCA No. 1430.(August 31, 1933).

7Eastern Maintenance Company, IBCA-275 (November 29, 1962), 69 I.D. 215, 1962 
BCA par. 3583; Elmer A. Roman, IBCA--7 (June 28, 1957), 57-1 BCA par. 1320: Urban
Plumbing and Heating Co., IBCA-43 (November 21, 1956), 63 I.D. 381, 56-2 BCA par.
1102. Note: In the appeal of Sun Construction Corporation, IBCA-208 (January 25,
1961), 61-1 BCA par. 2926, 3 Gov. Contr. par. 198(d), the Board found that a building was
substantially completed on a specified date, but determined that this work constituted
approximately only one-half of the total cost of performance, and consequently denied
that, phase of the appeal pertaining to the assessment of liquidated. damages.
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CLIFTON 0. KYLL

A-29920 (Supp. II) Decided December 8,1965

Rules of Practice: Appeals: Generally-Desert Land Entry: Cancellation-
Equitable Adjudication: Generally

A decision holding a desert land entry for cancellation will be vacated and
the case remanded for further proceedings where during the pendency of a
petition for. reconsideration. the; Department adopts; a policy concerning
similar.entries perrint ting.to proceed, to patent in certain circumstances
under principles of equitabl6 adjiddicati6n.-

Clifton 0. Myll, 71 I.D. 458 (1964), as. supplemented, 71 I.D. 486 (1964),
vacated

PETITION FOR RECONSIDERATION

On December 11, 1964, Clifton 0. Myll filed a petition for reconsid-
eration of-the Departmental decision of November 25, 1964, Clifton
0O. yll, A-29920, 71 I.D. 458, as supplemented by a decision of Decem-
'ber 11, 1964, 71 I.D. 486, holding desert: land entry Los Angeles 039478
for cancellation.

In a recent notice, dated December 2, 1965, "Regarding Certain
Desert Land Entries inImperial.and, Riverside Counties,,California,"
the Secretary of the Interior, determie that, in, certai circumstances,
desert land entries: which had been suspended pursuant to Maggie L.
Havens, A-5580 (October 11,, 1923), and which have been actually
reclaimedor are in the process of being actually and diligently re-
claimed, though the statutory life of the entries has elapsed since the
date water became available to the districts in which they were situ-
ated, would be permitted- to submit final proof which would' b con-
sidered in accordance. with the principles of eqity and justice as
authorized by 43 U.S.C. (1964) 1161, notwithstanding that such devel-
opment was not completed within the statutory life remaining in the
entry after March 4, 1952.. . . ...

Since it appears that. L Myll's entry is one of those qualifying for
consideration under the terms of the notice, the decision* of November
25, 1964, 'asupp nted,sura, is vacated and the case, remanded for
further proceedings'in accordance withthe notice.

EDwARDSoEINBERO, S r

i; E . X : . g A : IDeputy- Solictor.;
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-1. Where land is added by: accretion to a surveyed lot of public land
riparian to a nonna-vigable body of water iwhich the United-
States has title to. the bed to its medial line, an oil and gas lease
of the upland lot described according to the piat off survey covers

- only the land in the original lot to the meander line … … ,___ 251
2. Where a surveyed lot of public land riparian to a nonnavigable body

of water is leased according to the plat of survey, the area covered
by the original lot remains in the lease even thdugh patt of-the lt:- -LA

is thereafter covered by water _- - :266
3. Accretion isthe gradual andimperemptible accumulation of land, by,..

. action of water, title to, such land accruing to the, upland. owner,
- and erosion is the gradual and imperceptible reduction of landiby

. such. action,, title, to the eroded land being lost to: its: former...
owner, .-=_ - ----- - - - - - - 409

4. In determining title to land,- the preferable distinction, between-accre-
tion and avulsion is based upon whether the land in question
retained its identity - ---- ----- 409

ACT OF MARCH 3, 1877 

1. Section 1;of the act of March 3, 1877, requires a desert land applicant
to file-a.declaration-under oath that he intends to reclaim-th6-tract

-of desert land for which he is making application for entry and.
.this intent to reclaim is of the very, essence -of .the condition upon0
which the entry- is permitted -- _- 1 _56

ACT OF MARCH 3, 1891 -

1. Section 7 of the act of March 3, 1891, provides that no person or asso* -

ciation of persons shall hold by assignment or otherwise, prior to-.,
the issue of patent, more than 320 acres of arid or desert lands- 156

2. The terms "assignment," "hold" and "otherwise" as used in section 7
'of the act- of March 3, 1891, are words of broad signification and
their precise meanings depend on the context in which they-are

-used _ ---------- i- 156
3. A-corporation which has acquired -actual possession or the right of

-': - -actual possession to more than 320 heres of diesert iand '"olds"
such acreage within the meaning of the' prohibition-of section' -7

: ;rof the act of Marh 3, 1891'-- '_ ___--_ 156
4. In order to comply with -the requirements of section 2 of the act' 'of

- ,March 3, 1891, a deert latnd'entrymhn must either-expend his own
- money -on the-necessary .irrigation, reclimatio-n,: and cultivation of
,the entry or incur a-personal liability for any money. so expended- 156

, .-. ,u :, . : .f : . , - - - 5 37
798--51-66--3
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5. Section 2 of the act of March 3, 1891, is satisfied where the desert land
entryman hires others to do the necessary work of irrigation,
reclamation, and cultivation at the entryman's own charge and
expense ______ __ ----- --- ___

ACT OF MARCH 28, 1908

1. An agreement between a desert land entryman and a corporation,
which gives that corporation the exclusive right to possess the
entry and.to grow and harvest crops thereon for a term of twenty
years, is an assignment to or for the benefit of a corporation within
the meaning of the prohibition in section 2 of the act of March 28,
1908 -_ - - -_ _

2. The term; "assignment" as used in the act of March 28, 1908, applies
to a transfer to a corporation of the rights of a desert land entry-
man to enter upon' the landstand remain in exclusive possession
thereof and to grow and harvest crops thereon for the primary
benefit of the corporation _ -- - - -

ADMINISTRATIVE PROCEDURE ACT
HEARING EXAMINERS

1. A hearing officer is not disqualified- nor will his findings be set aside
* in a mining contest upon a charge of' prejudice and prejudgment

of the case in the absence of a showing of'bias
2. There is no-basis for ruling that a hearing examiner in a proceeding

- to determine surface rights to mining -claims under the act of
- July 23, 1955, was personally prejudiced against the mining claim-

ant and that the claimant wag denied any rights, where a motion
:- - -for a change of examiner filed under section 7of- the Administra-

tive Procedure Act was not timely filed and the accompafiying
affidavit alleging bias simply asserted: that the examiner had

. neyer decided a case in favor of miningclaimants in Oregon, since
-such an assertion is insufficient -to show bias by the examiner
against the particular claimant, and further where there is
nothing in the record showing any evidence of bias of prejudice
by the examiner - _ _ _ -

ALASKA -
H3[OMESTEADS ' -i

1 A charge of failure to cultivate the required acreage within the sec-
'oind year of a homestead entry is not sustained where the evi-

* deince is merely that persons who had occasion to view and be on
the lannd occasionally during the crucial period did not see any

- cultivation and the entrywoman testifies positively, that the nec-
essary cultivation was. accomplished _ -----

2. A protest filed by one who has filed a notice of- occupancy and settle-
ment of a trade and manufacturing site alleging superior rights

- of possession against a homestead entry, for which notice of sub-
mission of final proof has been published, is properly dismissed

- when the protestant fails, as required by section 10 of the act of
May 14, 1898, to commence an ation within 60 days in a court
of competent jurisdiction _--_------_--__-____-__-__-_-_

Page

156

156

156

141

367T

124

236



-INDEX-DIGEST 539

ALASKA-Continued Page
:* INDIAN AND NATIVE AFFAIRS:

*0 0 1. An enrolled member of the Comanche Tribe of Indians of Oklahoma
is not entitled to an Indian allotment in Alaska under the act of
May 17, 1906, as amended, which authorizes the Secretarf of the
Interior to allot land to Indian Natives of Alaska-…--------_---:-124

OIL AND GAS LEASES
1. A noncompetitive oil and gas lease in Alaska issued prior to July 3,

1958, and extended thereafter for a five-year term must pay roy-
alty, when due, at the rate of 12½4 percent the rate for leases
covering similar lands in the other States of the United States--- 21.7

* POSSESSORY RIGHTS.

1. A protest filed by one who has filed a notice of occupancy and settle-
- S ment of a trade and manufacturing site alleging superior rights

of possession against a homestead entry, for which notice of:
submission of finai proof has been published, is properly dis -
missed when] the protestant fails, as required by section 10 of
the act of May 14, 1898, to commence an action within 60 days
in a court of competent jurisdiction-… _ - _____ - _-236

TRADE AND MANUFACTURING SITES
1. A protest filed by one who has filed a notice of occupancy and settle-

ment of a trade and manufacturing site alleging superior rights :
of possession against a homestead entry, for which notice of
submission of final proof has been published, is properly dismissed
when the protestant fails, as required by section 10 of the act of
May 14,1898, to commence an action within 60 days in a court of
competent jurisdiction… ___ _______ I---------_ 236

2. Where an applicant to purchase an 80-acre trade and manufacturing
site claim asserts that he has occupied and used all the acreage

- :-': in meeting the requirements of section 10 of the act of May 14,
1898, and requests a hearing to prove the extent of the acreage,
so claimed after the Bureau has required him to amend his appli2

cation by filing a new description to include no more than 10 acres,
the case will be remanded for a hearing to resolve the factual
issues raised relevant to the issue of whether the requirements of
the act have been satisfied and, if so, what acreage the applicant
may be entitled to purchase … _ __ '239

' APPLICATIONS AND ENTRIES

GENERALLY

1.: Public land which has been patented and has passed into private own-
ership does not regain its status as, public land upon being ac-
quired subsequently by the United States through purchase or
condemnation, nor: is it, in the absence of; specific legislative
authority, restored to the public domain when no longer needed
:for the purpose for which it was acquired, and an application
for such land, filed under the Indian Allotment Act, is properly
rejected; because such' land does not constitute public land within
the meaning of the act - _ _ 505

PRIORITY

1. A protest filed by one who has filed a notice of occupancy and settle-
ment of a trade and manufacturing site alleging superior rights

* : of possession against a homestead entry, for which notice of sub-
798-511-66-4
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mission of final proof has been publishedis properly dismissed
'when the protestant fails, as required by, section 10 of the act of
May 14, 1898, to commence an action within 60 days in a court of
:competent jurisdiction_ 236

3. A private contest against a trade and manufacturing site claim can-
not be instituted by a person seeking a preference right of,:entry

* ': E pursuant to the acts of May 14, 1880, or March 3; 1891, since those-
acts relate only to contests against homestead and desert'
land entries -------------------

4. A private contest against a trade and manufacturing site claim
cannot be instituted by a soldiers' additional homestead applicant
not claiming present title to or an interest in the land involved; 
howeverthe defective contest may be considered to be a protest
and adjudicated accordingly ___ 243

5. When notice of location of a trade and manufacturing site claim has
been filed and subsequent thereto a soldiers' additional homestead
application is filed for the land, and the trade site applicant ad-
mits that he has made no improvements on the land or done:
anything else in furtherance of establishing a trade and manu-
facturing site beyond filing a notice of location, no right to the
land has been acquired by the trade ad manufacturing site ap-
plicant, and the land is properly subject to the filing of the
soldiers' additional homestead application… ___ _ 243

AVULSION
1. Avulsion is the sudden and perceptible. shifting of a river, in which

case title to land is not affected-- _-__-_-__-- 409

2. In determining title to land, the preferable distinction between accre-
tion and. avulsion is based upon whether the- land in question
retained its identity … … _409

BOUNDARIES

1. Where a surveyed lot of public land riparian to a nonnavigable body
of water is leased according to the plat of survey, the area cov-
ered by the original lot remains in the lease. even though part of
the lot is later covered by water _… __ __ _ _ 251

2. Where a surveyed lot of public land riparian to a nonnavigable body
of. water is leased according to the plat of survey, the area cov-
ered by the original lot remains in: the lease even though part of
the lot is thereafter covered by water … 266

3. Because of the presumption in favor of the permanence of. boundary
lines, any change in a riparian boundary is presumed at law to be
an accretion rather than an avulsion -_ _ 409

BUREAU OF RECLAMATION
EXCESS LANDS

1. Under section 46 of the act of MIay 25, 1926 (44 Stat. 640, 650; 43
1U.S.0. 423e), the Secretary may allow purchasers of lands which
are excess or which become excess upon the purchase to execute
recordable contracts for the breakup of such lands after' the
execution of a water service or :repayment contract, but only with
respect to lands which are excess before the initial delivery of
water to the irrigation block in which the excess land lies- 245
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1. Under section 46 of the act of May 25;'1926 (44 Stat. 649, 650; 43
U.'S.C. 423e), the Secretary may allow purchasers of lands which
are excess or which become excess upon the purchase to execute
reeordable contracts for the breakup. of such lands aftbr the
execution of a water service or repayment contract, but only with. -

respect to lands which are excess before- the initial delivery of.
water to the irrigation block in which the excess land lies…------ 245

COAL LEASESi AND PERMITS
LEASES

1. It is proper to include a surface restoration clause in a coal lease ieven
though the surfaee 'of the leased lands is: not bwned by the UnitedStates__------------ _518

2. A surface restoration clause which has been incorporated in all: coal :
leases since 1951 will be 'included in a coalilease uponits renewal
for a 20-year term where there are no extraordiflry reasons

;:0 justiying a departure from the regular policy-__ _ f;518
ROYALTIES

1. An increase in royalty ratesfor an additional 20-year extended period
*9: 4 ;of a coal lease is properly priided when it has been determined

that these rates are in line with, those required of other coal
lessees in the area and the lessee's claim for more favorable treat-
ment rests on a desire to better its competitive position with other
sources of power and. to overcome in part a state tax …__ … 518

COLOR OR CLAIM OF:TITLE
GENERALLY-

1. Fede al withdrawn landis not subject to the Color or Title Act '---: 409
APPLICATIONS

1. Land attaching to Federal withdrawn land by accretion itself becomes
withdrawn and is not public land subject to color of title applica-
tions even when later separated from the withdrawn land by arti-
iecial avulsion… …409:

CONFIDENTIAL INFORMATION:

1. Reports of examinations of mining claims by Government examiners
are generally considered as conflidential intra-departmental com-
munications and will not be made available to mining claimants; 
however, in an exceptional case where the Government flooded the
land in a claim before initiation of a contest challenging the
:: mineral character of the flooded land and there appears no obvious
detriment to the public interest, tbe reports will be made available:
to the mining claimants …- __ 7 248

CONTESTS AND PROTESTS:
GENERALLY

1. A private contest against a trade and manufacturing site claim cannot
.'be instituted by a person seeking a preference right of entry pur-
suant to the acts of May 14,1880, or March 3, 1891, since those
aets relate only to contests against hoiestead and desert
land entries- - _-__----242
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2. A private contest against a trade and manufacturing site claim cannot 
be instituted by a soldiers' additional homestead applicant not:
claiming present title to or an interest in the land nvolved;
however, the defective contest may be considered to be a protest
and adjudicated accordingly- - ____________________________ 242

CONTRACTS-
CONSTRUCTION AND OPERATION

Action of Parties
1. Where a contract contains the clause entitled "Permits and Respon-

sibility. for Work, Etc.," of Standard Form 23A (March 1953),
the contractor is responsible for damages to all materials fur-.:
nished and work performed and for replacement or repair thereof
at his own expense, until completion and final acceptance, unless
it is established by a preponderance of the evidence that such'
damages are due solely to wrongful acts or omissions of the
Government--- --------- 49

2. Under a contract which provides that backfilling work shall be per-
formed in a prescribed manner and then only in the presence of;
a Government Inspector, after timely advance notice to the Gov-
ernment of the starting of such work, instructions issued 'by the

'Government Inspector, to a contractor's employee who was
performing improper backfilling in violation of the contract provi-
sions, that such improper backfilling be stopped, and that backfill-
ing be performed only in the presence of an' inspector, do not
constitute interference by the Government with the contract work
and do not create any liability on the part of the Government for
damage to transmission line towers occurring during a windstorm
a few days after the issuance of such instructions …-------49

Changed Conditions
1. A mutual mistake by the Government and-the contractor with respect

to a physical condition at the site of the work is within the scope
of the "Changed Conditions" clause of a standard-form Govern-
'ment contract if, and' only if, the mistake has as its subject either
a condition that is indicated in the contract or a condition that
is unusual and not to be'expected in work of the character pro-
vided.for in the contract- 1

2. The encountering of Aboulders and other forms of hard rock during
the drilling of test holes-and water supply wells under a contract
which describes the materials to: be drilled merely as clay, sand"
and gravel formations, located in alluvial and lake deposits along
a. 'mountain front, constitutes a changed condition to the :extent
that the percentages of rock and boulders encountered and the
drilling problems created by their presence are outside the range
of those which. the' contractor anticipated, and are also outside
the range of those which, in the light of the information avail -
able at the time of bidding, were of sufficient probability of oc-:
currence to be considered as normal for the work area … 8 ----- 39

3. Under the standard form of Changed Conditions clause, a theory that
the contractor was bound to assume the worst possible conditions
consistent with the information disclosed by the contract, is not
conmatible with the basic purposes of the clause …_-_-_---- 193
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4. Where the -subsurface conditions disclosed'by the contract and by
drill logs indicated the presence of water tables and of water in
sandy materials at levels above the' grades where the excavation

-* :S0work was to be performed, but did not contain any direct indica-
tion of hydrostatic pressure, the encountering of large quanti-
ties of water under hydrostatic pressure as exhibited by water
flowing upward through the subgrade o the excavation and
having a velocity sufficient to develop unstable conditions of
quicksand; and sand boils, is a changed condition of the='second
category, within the meaning of the standard form of Changed
Conditions. clauseL __ 193

5. Where the contract did not present any direct indications of subsur-
. . face conditions as to a specific work site because of the absence:

of logs of borings with respect to such specific; location,. and
there were no other direct indications of hydrostatic pressure
revealed by the logs of borings with respect to nearby similar
locations in the vicinity, and where there was no evidence of

* the presence of hydrostatic pressure at any other place in the.
general area of the project, the encountering at such work site ofI
conditions of hydrostatic pressure generating a flow of water from

: below the subgrade of the excavation and having sufficient veloc-
Se ity to develop unstable condition of quieksand and- sand boils,
is a changed condition of the second category within the. mean-

* ing of the standardlform of Changed Conditions clause -- 193
6. General references, in a construction contract to a requirement that

"suitable" earth material excavated from, cuts be used and com-
pacted in fills for road embankments, did not constitute a repre-
sentation that most of the earth removed from cut areas would
be of a type that could be handled efficiently by construction prac-
itices and equipment that the contractor had anticipated using,
and the encountering by the contractor of soils having a high

: . moisture content that became. acceptable for compacted embank-
ments after handling,,pursuant to other recognized practices and
with other types of equipment, did not constitute a changed con-

* dition of the first category within the meaning of the standard
form of the Changed Conditions clause-_ ----------- 449

* 7. Where a reasonably careful pre-bid investigation by a contractor
would have disclosed that some of the soils to be excavated and
moved on a road construction project contained a high proportion
of fine particles and very little plasticity, and the site of the proj-
ect was in an area of known heavy rainfall the existence of wet

. * . soils that were difficult to excavate and, move was not an "un-
known" condition within the meaning of the Changed Conditions
clause; further, the contractor failed to prove by a preponderance
of evidence that wet soils were an "unknown" condition within

* 'the meaning of that clause __ __ __ 449
.8. The standard "Changed Conditions" clause of a construction contract

provides no basis for relief with respect to a claim that summer-
time traffic in a park was heavier than that expected by acon-
tractor, since the situation complained of came into being after
the contract had been executed, and the contractor's equest for
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relief essentially is related ,to an allegation that the Govern-
ment breached its obligations- under. the contract rather than to
:the existence of conditions at the site of the, type desrcribed in
the first and second categories of the "Changed Conditions" clause- 450:

.Changes and Extras:
1. An agreenentfor the performance of extra excavation work which'.

provides that such 'extra:work will be performed at, the contract, 
unit price is: not in eonflict with, and does not supersede a clause
of the original contract providing for adjustment of contract unit
prices in the event. that the actually: performed quantities of
work related to such unit prides shall exceed the estimated quan-
tities thereof, as: set forth in the contract, by more than twenty-
five percenL.__ ------ ___ __ 113

2. Where delay on the part' of the Government in the issuance of a
change order causes an interruption of the work, the contractor
is entitled to an extension of time for-performance of the con-
tract, within the meaning of Clause 5 of Standard Form 23-A
(March 1953 edition)…8 -- ________ _ 395

3. Where a contractor is required to "perform.,extra work of! a;kind not
'provided for by the contract unit prices the contractor's actual
cost of such performance is the proper basis for an equitable
adjustment of the contract price -415

4. Where. the specifications of a road construction contract authorized
:: X . the contractor to take certain actions that, would interfere with

the flow of traffic on an existing road in a park, but also required
that the road be kept open to the public, the expense involved in
.coping with heavy tourist traffic, ih the summertime cannot be
recovered. under: the theory. that a' change in% the- contract had
been made, where it appears that the contractor could have ob-

:tamned information as to the number of summertime visitors that
would be expected to cometo the park, and the nlmber of visitors
who actually came was within the range of what should' have
been expected ------ ' '- 449

5. A contractor's claimthat it had been required to obtain material for
highway fills from' slopes that'previously had been brought 'sub-
stantially to grade, rather than from the areas specified in 'the
contract,: is not' allowable when there was no showing that the:,
contracting officer or' his authorized, representative had Ordered
the; work in question; the evidence showed contractorhad rre-

.- 'entered upon theslopes voluntarily, with no indication that such
re-entry was disadvantageous to its' operations or would. result
in excess costs ' ---- --- -- --------- 450

6. Under a contract for the constructions of dikes, requiring the use: of
material excavated from borrow areas,, where a substantial por-
tion of a borrow-area containing suitable material as staked by
the Government: is: withdrawn from use by Government instruc-
tions so that-the contractor's borrow operations are c.onfined to 

- reviously excavated borrow pit that, became filled with water,
: and was more difficult to excavate, such instructions: constitute a

constructive change for which the contractor is entitled to an
equitable adjustment --- -- -- ----_-----_---_ - 492
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7. Where the intent of the parties, clearly inferable from contract pro-
visions,. is that the contraetor's reasonable requests for access
roads will be granted subject to restoration of the natural land- :
scape and repair of damage thereto at the 'contractor's 'expense,
.the erroneous interpretation of the contract by the contracting
officer's representative, to the effect that the contractor's request
for more than one access road should be denied because of prob-
able damage to the natural landscape, constitutes a constructive
change for which; the, contractor is entitled. to an equitable,
adjustment-_____,__________________.---- 492

Conflicting Clauses

1. The provisions of the "Changed Conditions" clause prevail over the
specifications and drawings of the same contract to the extent
that such provisions are inconsistent with the specificktions and
drawings, unless the contract expresses a clear intent that the
latter are tprevail__ _

2. An agreement, for the perform'ahce of extra excavation work which.
provides that such extra work will be performed at the contract
unit price is not in conflict with, and, does not supersede a clause
of the original contract providing 'for adjustment:of contract unit
prices in the event that the actually performed quantities of work
related to such unit prices shall exceed the estimated quantities
thereof, as set forth in the contract, by more than twenty-five
percent… … _ _ _ _113

Construction Against Drafter -
1. Where a contract contains a clause delegating to the contracting

officer's representative broad authorityconcerning the administra-
tion of the contract, an interpretation by the contractor that such
ciause relieves him of responsibility for seeing to it that appro-
priate construction procedures are utilized by his subcontractors,
is not a reasonable constructioi'of the ontract, and hence, the
doctrine of contra proferente does not apply- --. ,26

-Contraeting Officer, -

1. Where a contraet'does not require Government approval concerning
the proportions ox method of mixing ingredients to be used for
plaster, a series of correspondence consisting of the submission
by the contractor to the Government of a proposed plaster formula,
the solicitation by. the Government of an opinion from a plaster
manufacturer, a reply from: the manufacturer and the transmittal
of the reply by the 'Gover-nment to the contractor, does not consti-
tute approval by the Government of such formula, even if modified
to conform to the manufacturer's recommendations …-26

2.: Under a contract incorporating provisions' for suspension of work
when ordered'by the Contracting Offlcer because of periods of
unsuitable weather, where work without doubt could not be per-
formed for a substantial period because, of such weather but the
Contracting. Officer failed to issue an order suspending the work
for that period, the contractor is entitled to. an extension of
time.: therefor - …- 301
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3. Where a prospective bidder relies upon erroneous- assurances given by
a subordinate of the contracting.officer not authorized to give them,
and as a consequence erroneously fails to include in its bid the
cost of performing certain work reqhired by the Invitation for
Bids, it is not entitled, after award, to an equitable adjustment
of its bid price for performing the work so required,. even though
not contemplated-by its bid… ------- 385

Drawings and Specifications.
1. Where a contract does not require Government approval concerning
: .' i the, proportions or method of mixing ingredients to be used for

plaster, a series of correspondence consisting of the submission by
the contractor to the Government. of a proposed plaster formula,.
the solicitation by the Government of.an opinion from a plaster
manufacturer, a reply from the, manufacturer and the transmittal
of the reply by the Government to the contractor, does not consti-
tute approval by the Government of such formula, even if modi-
fied to conform to the manufacturer's recommendations ------.- 26

Duration of Contract
1. Under: a contract for construction of facilities on the shores of an

'impounded river, where access to the. site of the work was to be
limited by the rising water level at an indeterminate time during
the year following the award, of the contract which provided that
work was not practicable in: winter and that the work should be
performed during the 1962 summer season, the failure of the Gov- :

ernment to furnish notice to; proceed within a reasonable time after
award, causing the major portions of the xvork and the duration of
the contract performance to be extefded into the 1963 work season
under conditions of severely restricted access, makes the ensuing
delay in completion of the contract excusable to the extent that it
was not foreseeable, and the contractor is entitled to 4 commen-
surate equitable extension of time for performance …- _ 475

Estimated Quantities
1. Under a contract which contains, an "approximate quantities" provi-

sion, estimates of quantities noted in the bidding schedule do not
constitute indications or representations within the 'meaning of
the 'Changed Conditions" clause -_ ----- _--------- I

2. An agreement for the performance of extra excavation work which
provides that such extra work will be performed at the contract
unit price is not in conflict; with, and does not supersede a clause
of the original contract providing for adjustment of'. contract
unit prices in the event that the actually performed quantities

:: of work related to such unit prices shall exceed the estimated
quantities thereof, as set' forth 'in the contract, by more than
twenty-five percent 113

Intent of- Parties
1. '"'here the terms of an agreement between the parties are integrated

into a written contract, prior or contemporaneous oral negbti-,
ations between the parties. cannot be referred to in order to
ascertain what constitutes the agreement-between them … … 113
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2. Where the intent of' the parties, clearly inferable from contract pro-

visions; is 'that the contractor's reasonable requests for access
roads will be granted'subject to restoration of the natural land-
scape and repair 'of damage thereto'at the contractor'si expense,
the erroneous interpretation of the; contract by the contracting

- officer's representative, to the effect that the contractor's request
for more than' one; success' road should be :denied because of
probable damage to the natural landscape, constitutes a construc-
tive change for which the contractor is entitled to' an equitable
adjustment - - '492

Labor Laws --

1. Under construction contracts incorporating the provisions. of the
Davis-Bacon Act covering minimum wage rates, where the princi-
pal disputes concern the question of whether or! not work was per-
formed "directly upon the site of the work" as provided in the Act,
and where current nteretations of the Department of Labor
and the : Comptroller General are in conflict, the Board will
decline 'to exercise jurisdiction over the appeal, "pursuant to the
doctrine of forum non 'onveniens, andithe appeal will be di-
misged… :_ _269

Notices
1. Under a contract for construction of facilities on the shores of an im-

pounded river,, where access to the site of the work was to be
limited by the rising water level at an indeterminate time during
the year following the award of the contract, which provided that
work was not practicable in winter and that the work should be
performed during the 962 summer season, the failure: of the

'Government to furnish notice to proceed within a reasonable time
after award, causing the. major portions of the work and the
duration of the contract performance to be extended into.the 1963
work season under conditions of severely restricted access, makes
the ensuing delay in completion of the contract excusable to the
extent that it was not foreseeable, and the contractor is entitled
to a commensurate equitable: extension of time for performance_ 475

'Payments
1. A claim for additional payment arising out of the extensive failure

and cracking of plaster and the repair thereof-by the contractor
will be denied where the weight of the evidence discloses that the
defective plaster was the result of noncompliance by the plastering
subcontractor with industry specifications and instructions that
were known or readily available to thercontractor … ____ _ 26

Subeontractors and Suppliers
1. Where a: contract 'contdins a:'clause delegating to the contracting offi-

cer's representativebroad authority concerning the administration
of the contract, an interpretation by the contractor that such
clause relieves him of responsibility for seeing to it that appro-
priate construction procedures are utilized by his subcontractors,
is not a reasonable construction of the contract, and hence, the
doctrine of contra proferentem does not apply 26
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2. A claim for additional payment arising out of, the extensive failure

and cracking of plaster and the repair thereof by the contractor
will be denied. where the wveight of the evidence discloses that the
defective plastrvwas the result of noncompliance by the plastering
subcontractor with industry 'speciflications and instructions, that
were known or readily available to the. contractor… … I-__- 26

3. In order to be entitled to an extension of time for excusable delay
* under Clause5 of Standard Form 23A (April 1961), the contractor

must,,establish by a preponderance of evidence that the failure of:
its subcontractor to complete thecontract within the time required
was due to causes that were unforeseeable by, beyond the control.
of, and without the fault or negligence of the contractor and its:Sd -
subcontractor, __ - - __ _: - __ - :386

Third Persons
1. Under a standard "Suspension of Work" clause a contractor is not

entitled toa price adjustment on account of delah by another Gov-
ernment contractor in preparing thesite for the job, if the claima-
ant Contractor fails to sustain the burden of proving that the dura-
tion of any part of the job was necessarily protracted for an un-
reasonable period by such delay, or fails to sustain the burden of
proving that the Government itself had caused the delay by an

* * : . unexpected and unauthorized act taken in its contractual capac-
ity, or had expressly or impliedly represented or promised that the
delay would not occur. Entitlement to a price adjustment under
such a clause is not established merely by showing that an exten-

*tts: .i-0 sion of timie on account of the delay was obtained by the claimant
contractor . 0-- - - - - 69

2. Where the specifications of a road construction coftract authorized
the contractor to take certain actionsthat would interfere'with
the flow of traffic on an existing road in a park, but also rqulred
that the road be kept open to the public, the'expense involved in
coping with heavy tourist traffic in the smnertime cannot be
recovered under the theory that a change in thecontract had been
made, where it appears that the contractor could have obtained-
infornaation as to the n'umber'-of summertime visitors that would
be expected to come to the park, and the number of visitors who
actually came ,was -within the range of what should have: been 0

* expected -- _-_,-__ ---------- --- 449
fWaiver and Estoppel .

1. Acontractor whobids on aGovernmentcontractunqualifiedlyrepre-
sents that' it has the skill and ability to do the work; consequently,

- neither the absence f the .requisite "know-how"'nor the lack of :
the proper equiplnent and qualified personnel to do the. job,,-are
excusable causes of delay under the standard form of .construction, :.: : , contract… ---------------- ------- …4…0

Warranties- 7 .

1. T-he legal principle of: cumulation of -warranties enunciated in the
: Uniform Sales, Act and' the Uniform Commercial Code .forms

part of the general Federal.. common law- applicable to Gov-
ernment. contracts _ __ __ 278:
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:2. The expiration of an express guaranty period in a Guarantee clause

* does.:Pot-preelude the Government from exercising the remedies,0
specified in the standard form of Inspection clause, which
ePxcepts, latent defects from the conclusive effect of acceptance
and payment-27___ -____________ _ 279

DISPUTES AND REXIEDIES

Appeals:

1. Procedural requests looking towards the submission of a Government
counterclaim to the Board of Contract Appeals should be accom-
panied by a showing that the Board would have jurisdiction to
entertain the proposed counterclaim … I------…i

Burden of Proof .
t- Where a contract contains the clause entitled "Permits and Responsi-

bility for Work, Etc.," of Standard Form'23A (March 1953), the
contractor is responsible for damages to all materials furnished
and work performed and for replacement or repair thereof at his
own expense, until completion and final acceptance, unless it is
established by a preponderance of the evidence that such damages
are due solely to wrongful acts or omissiion of the Government 49

2. Under a standard "Suspension of Work" clause a contractor is not
entitled to a prce adjustment on account of delay by another
G.overnment conttactor in preparing the.site for the job, if the
claimant contractor fails to sustain the burden of proving that
the duration of any part of the job was necessarily protracted
for an unreasonable: period by' such delay,' or fails to sustain
:the burden of proving that the G overnment itself had caused the

-"delay by an unexpected -and unauthorized, act: taken in its con-
tractual :capacity, or had! expressly or impliedly represented or
--: .promised that the- delav would inot occuix Entitlement to a price
adjustment under. such a clause is notJ established merely by
-showing that anextension of time on account of the delay was
obtained by the laimant contractor _--.:--69

3. In order to be entitled to, an extension of time for excusable delay
under Clause. 5. of Standard Form 23A (April 1961), the con-

* tractor. must -establish. by a preponderance of evidence that the
failure of its, subcontractor to complete the contract within the
time required was due to causes that were -unforeseeable by, be-.
yond the control .of, and without the fault or negligeflce of the

icontractor; and its subcofntractorl_ … … … 386
4. A contractor who seeks an extension of time under a' standard form

of construction contract because of an alleged" excusable cause of
delay has, in general,' the burden of proving that the lleged
cause of delay actually existed, that it met the criteria of excus-
: ,ability prescribed bythe contract and that it delayed the ultimate'
completion of the contract as a whole __-_______-- 440

5. Where a reasonably careful. pre-bid investigation, by' a contractor
would have disclosed that somg of the'soils to be excavatedand
moved on a road construction project contained a high proportion
of fine particles and very little plasticity, and the site of the project
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was in an area of known heavy~ rainfall, the existence of wet -

soils that were difficult to excavate and move:was not an "un-
known" condition within the meaning of the Changed Conditions
clause; further, the contractor failed to prove by a preponderance
of evidence, that wet soils were an "unknown" condition within
the meaning of that clause-------------:_ ------- . .-:-----449

6. A contractor's claim that it had been required to obtain material for
highway fills from slopes that previously had been brought sub-
stantially to grade, ratherithan from the, areas specified in the
contract, is not allowable when there was no showing that the
contracting offider or his authorized representative had ordered
the work in question; the evidence showed contractor had re-
entered upon the slopes voluntarily, with no indication that such
re-entry was disadvantageous to its operations or would result'
in excess costs… … _ ___ _ _450

Damages
Actual Damages

1. Liquidated damages provisions fin contracts are valid and enforce-
able without regard to whether or not the Govetnment is in a posi-
tion to show the amount of actial damage sustained by reason of
the delayed petformance of a contract. The inability to prove the
amount of actual damages suffered because of the delayed per-
formance is not fatal to the Government's enforcement of. liqui-
dated damages and does not convert liquidated damages into
penalties -_-------- _------- -- - 440
Liquidated Damages

1. A contract has been substantially performed when the work remain-
ing to ibe performed is a. relatively minor quantity and is. of such
an inconsequential nature as to not impair the utility of the
project; liquidated damages may not be assessed for periods after 
that point has been reached ------------- 301

2. Liquidated damages. are properly assessed pursuant to contract pro-
visions therefor with respect to unexcused delay resulting from.
the removal of the contractor's personnel and equipient from the
project site during periods when substantial progress could other-
wise have been made in the performance of the contract- 395

S. Failure by a contractor to prosecute the work with the efficiency and
:expedition required for its completion within the contract time
does not, in and of itself, disentitle the contractor to extensions
'of time for such portions of the ultimate delay in completion as
are attributable to conditions, such as "unusually severe
weather," that are excusable under the terms of the contract-.- 440

4. Liquidated damages provisions in contracts are valid and enforceable
without regard to whether or not the Government is in a position
to show the amount of actual damage sustained by reason of the
delayed performance of. a contract. The inability -to prove the.
amount of actual damages suffered because of the delayed per-
formance is not fatal to the Government's enforcement of liqui-
dated damages and does not convert liquidated damages into
penalties 440
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1. Where a contractor is required to perform extra work of a kind not

provided for by the contract uni prices, the contractor's actual
cost of such performance is the proper basis for an equitable ad-
justment of the contract price…--------- _- _ … …415

Equitable Adjustments
1. The encountering of boulders and other forms of hard rock during the

drilling of test holes and water supply wells -under a contract
'which describes the materials to be drilled merely as clay, sand'
and gravel formations, located in alluvial and lake deposits along
a' mountain front, constitutes a changed condition to the extent
that the percentages of rock and boulders encountered and the
drilling problems created by their presence are outside the range of
those which the contractor anticipated, and are. also outside the

:- E ' range of those which, in the light of the information available at
the time of bidding, were of sufficient probability of occurrence to
be considered as normal for the work area… __ I .39

' 2. Where a bracket for a tap changer in an autotransformer fails more :
than four years from the date, of its activation,- and has performed
more than 14,000 operations of a guaranteed 50,000 operations,
a proportional adjustment will be made of the total cost of repair
to arrive at the amount properly chargeable to the contractor __ 279

* 3. Where a prospective bidder relies upon erroneous assurances given by
a subordinate of the contracting officer not authorized to give them,
and as *consequence erroneously fails to include in its bid the
cost of performing certain work required by the Invitation for
Bids, it is not entitled, after award, to an equitable adjustment of
its bid price for performing the work so required, even though
not'contemplated by its bid… _-_-___-_-_- 385

4. Where. a contractor is required to perform extra work of a kind not
provided for by the contract unit prices, the contractor's actual'
cost of such performance is the proper, basis for an equitable
adjustment of the contract price … …415

5. Under contract for the construction of dikes, requiring the use of
material excavated from borrow areas, where a substantial por-
tion of a borrow area containing suitable material as staked by

- the Government' is withdrawn from use by Government instruc-
tions so that the contractor's borrow operations are confined to a
previously excavated borrow pit that became filled: with water,

: -and was more difficult to excavate, such instructions constitute a
constructive change for which the contractor is entitled to an
dequitable adjustment-' _ __ ___492

6. Where the intent of the parties,'clearly inferable from contract pro-
visions, is that the the contractor's reasonable requests for access
roads' will be granted subject to restoration of the natural land-
scape and repair of damage thereto at the contractor's expense, :
the erroneousl interpretation of the contract by the: contracting
officer's representative, to the effect that the contractdrs request
for more than one access road should be denied because of probable
damage to the natural landscape, constitutes a constructive change:
for which the contractor is entitled to an equitable adjustment--- 492



552 : : 7 INDEX-DIGEST

CONTRACTS-Continued ;

DISPUTES AND REMEDIES-Continued

: S Jurisdiction . i . I ~Pae
1. Claims for extra csts of perforwanc alegedly aused by the Govern- :

ment's excessive delay in approving shop drawings required by it
pursuant t the terms of a construction contract, are claims for

breach of contract. Such claims are beyond the jurisdiction of
the Board of Contract appeals to decide, in the absence of an
appropriate Suspension of Work clause or other provision authdr-'

izinga price adjustment for such a delay…--- ---------- 134
2. Under construction contracts incorporating the provisions of the'

Davis-Baon Act covering inimum wage rates, where the rinci-

pal disputes concern the questionof whether or not work was per-
formed "directly upon the site of the work" as provided in the Act,
and where current interpretations of the Departmeht of Labor and

the Comptoller General are in. conflict, the Board will decline to
exercise jurisdiction over the appeal, pursuant to the doctrine: of
forum non. convenien.s, and the appeal will be dismissed -_ 269

`3. An appeal will be dismissed for lack of jurisdiction as to claims of the
contractor* for expenses of delays allegedly caused by the Gov-
ernment whre such, delays are not compnsable under the pro-
visions of the contract- - 415

FORMATION AND VALIDITY

Authority to Make.

1. Where a prospective bidder relies uton erroneous assurances given
by a subordinate of the contracting officer not authorized to give
them, and as a consequence erroneously fails to include in its bid

': : the cost of performing certain work required by the Invitation for
Bids, it is not entitled, after award, to an equitable adjustment
of its bid price for performing the work so required, even though
not contemplated by its bid - _ -- :385

Implied and Constructive Contracts:

* 1. Under a contract for the construction of dikes, requiring the use of
material excavated from borrow areas, where a substantial por-
tion of a borrow area containing suitable material as staked by

.. .;:; the Government is withdrawn from use by Government instruc-
tions so that the contractor's borrow operations are confined to a
previously excavated borrow pit that became filled with water,
and was more difficult t.excavate, such instructions constitute
a constructive change for which the contractor is entitled to an
equitable adjustment --------- - --- 492

2. Where the intent of the parties, clearly inferable from contract pro-
visions, is that the contractor's reasonable requests for access
roads will be granted subject to restoration of the natural land-
.scape and repair of damage thereto at the contractor's expense,.
the erroneous interpretation of the contract by, the contracting
officer's representative, to the effect that the contractor's request
for more than one access road should be denied because of probable
damage to the natural landscape, constitutes a constructive change
for which the contractor is entitled to an equitable adjustmen . 492
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Merger of Prelimiiary Agreements Page

1. Where the terms of ani agreement between the parties are integrated
into a written contract, prior or :contemporaneous oral negotia-

* tions between the parties cannot be referred to in order to ascer-
tain what constitutes the agreement between them- -------- 113

PERFORMANCE OR DEFAULT.

Generally
1. Where, a. contract contains a. clause delegating to the contracting

officer's. representative] broad authority concerning the admin-:
istrationof the contract, an interpretation by the contractor that
such clause relieves him, of responsibility for- seeing to it that
appropriate construction procedures are utilized by his subcon-
tractors, is nota reasonable construction of the contract, and

*, 0 :,;hence, the doctrine of contra profrentem does not apply __ :26
2.Liiquidated damages provisions in contracts are valid .and enforceable

without regard to whether or not the Government is in a position
to'show the. amount of actual damage sustained by reason of
the delayed performance of a contract. The inability to ,prove

: * f : the amount of actual damages suffered because of.the delayed
performance is not fatal to the Government's enforcement of
liquidated damages: and does not convert liquidated: damages'-
into penalties- .-----:---- - 440

Acceptance of.Performanfce

I: Where a contract contains the clause entitled "Permits and Respon-
sibility for Work, Etc.," of Standard Form 23A (March 1953), :
the contractor is .responsible for damages to all materials fur-
nished and work performed and for replacement or repairthereof
at his own expense, until completion and final acceptance, unless
it is established by a preponderane of the evidence that such

: :' ::damages are due solely to wrongful acts or omission of the
Government - _ __ - 49

2. The expiration of an express guaranty period in a Guarantee lause
does not preclude the Government from exercising the remedies

. : 0 : specified in the standard form of Inspection clause, which
excepts latent defects from the, onelusive effect of acceptance
and payment- _ 279

3. General references in a eonstruction contract to a requirement'that
"suitable" earth material excavated from cuts be used and com-
pacted in fills for road embankments, did not constitute a rep- 
resentation that most of the earth removed from cut areas would:
be of a type -that could be handled efficiently by construction
practices and equipment that the contractor had anticipated us-
ing, and the encountering by the contractor of soils having a high

* S D :moisture content that became acceptable for compacted embank-
ments: after handling pursuant to other recognized practices and
with other types of equipment, did not constitute a changed con-
dition of the first category within the meaning of the standard
form of the Changed Conditions clause-449
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Breach .age
1. Under a contract which provides that backfiling work shall be per-

formed in a prescribed manner and then only in the presence of a
Government Inspector, after: timely' advance notice to the: Gov-
ernment of the starting of such work, instructions issued by the
Government Inspector, to a contractor's employee who was per-
forming improper backfilling in violation of the contract pro- 
visions, that suck improper backfilling be stopped, and that
backfilling be performed' only in the presence of an inspector, do
not constitute interference by the Government with the contract
work and do not create any liability on the part of the Government
for damage to transmission line towers occurring during a wind-
storm a few days after the issuance of such instructions:…_----- 49

2. Claims for extra costs of performance allegedly caused by the Govern-
ment's excessive delay in approving shop drawings 'required by.
it pursuant to the terms of a construction contract are claims for
breach of contract. Such claims are beyond the jurisdiction of
the Board of Contract Appeals to decide, in the absence of' an
appropriate Suspension of Work clause or other provision author-
izing a price adjustment for such a delay__'__ 134

Compensable Delays;

1. An appeal will be dismissed for lack of jurisdiction as to claims of
the contractor for expenses of delays allegedly caused by the

* Government, where such delays are not compensable under the
provisions of the contract_ _-------__-_-____-_-_-__- _;---4151

Excusable Delays

1. In order to be entitled to an extension of time for excusable delav
: under Clause 5 of Standard Form 23A (April 1961), the contrac-

tor must establish by a preponderance of evidence that the failure
of its subcontractor to complete the contract within the time
required was due to causes that were unforeseeable by. beyond
the control of, and without the fault or negligence of the contrac-
tor and its subcontractor- __ -------------- 386:

2. Where delay on the part of the Government in the issuance of a
'change order causes an interruption of the work, the contractor is
entitled to an extension of time for performance of the contract,
within the meaning of Clause 5 of Standard Form 23-A (March
1953 edition) ---- -- -- -- -- - -- -- -- -- -- -- - 395

3. Liquidated damages are properly assessed pursuant to: contract pro-
:visions therefor with respect to unexcused delay resulting from
the removal of the contractor's personnel and equipment from the
project site during periods when substantial progress could other-
wise have been made in the performance of the contract - __ 395

4. A contractor who seeks an extension of time under a standard form
of construction contract because of- an alleged excusable cause of
delay has, in general, the burden of proving that the alleged cause

'of delay actually existed, that it met the criteria of excusability
prescribed by the contract and that it delayed the ultimate com-
pletion of the contract as a whole _*_- __ 440'
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5. Failure by a contractor to prosecute the work with-the efficiency and

- expedition required for. its completion within the contract time
. does not, in, and of itself, disentitle the contractor to extensions
- of time for such portiof -of the ultimate delay in completion-as

are attributable to conditions, such as "unusually severe weather,"
that are excusable under the terms of the contract - _ __ 440

6. A contractor who bids on a Government contract unqualifiedly rep-
- resents that it. has the skill and ability to do the work; conse-
quently, neither the absence of the requisite "know-how" nor the
lack of.the proper equipment and qualified personnel to do the job,
are excusable causes of delay, under the standard form of con-

. struction contract- _440
7. Under a contract for construction of facilities on the shores of an im-

pounded river, where access to:. the site.of the work was to be,
limited by the rising water level at an indeterminate time during
the year following the award of the contract, which provided that
work: was not: practicable in winter and that the work should be
performed during the 1962 summer season, the failure of the
Government to furnish notice to proceed within a reasonable time
after award, causing the major portions of the work and the. dura-
tion of the contract performance to be extended into the 1963
work season under conditions of severely restricted ccess, makes
the ensuing, delay in completion of the contract excusable to the
extent that it was not foreseeable, and the contractor is entitled.
to a commensurate equitable extension of time for performance __ 475

Inspection
1. Under a contract which provides that backihllingv work shall be per-

formed in a prescribed manner and then only in the presence
of a Government inspector, after timely advance notice to the
Government of the starting of such work,: istructidns issued by
the Government inspector, to a contractor's employee whq was per -

forming improper backfilling in violation of the contract provi-.
sions, that such improper backfilling be stopped, and that back-
filling be performed only in the presence of an inspector, do not
constitute interference by the Government with the contract work
and do not create any liability on the part of the Government for
damage to transmission line towers occurring during a wind-
storm a few days after the issuance of such instructions __-___- 49

2. A defect in the manufacture of a bracket for a tap changer in an
autotransformer-which at the time of acceptance was not known
to the Government and which could not have been discovered
through. reasonable methods of inspection-is a ldtent defect
within the meaning of the Inspection clause of a standard form
supply contract - __--------_---_-_---2 78

Substantial Performance
1. A contract has been substantially performed when the work remaining

to be performed is a relatively minor quantity and is of such an
inconsequential nature as to not impair the utility of the project;
liquidated damages may not be assessed for periods after that
point has been reached -8_--_--__--_------__-__-__- 301
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Suspension of Work

1. Under a standard "Suspension of Work" clause a contractor is not -
entitled to a price adjustment on account of delay by another Gov-

-: nernmebt contractor in preparing the site for the job, if the claim-
* ant contractor fails to: sustain the burden of proving that the

duration of any'part of the job was necessarily protracted for an
unreasonable period by such delay, or fails to sustain the burden
of Proving that'the Government itself had caused the delay by an
unexpected and unauthorized act taken in its contractual capacity,
or had expressly or impliedly represented'or promised'that'the
delay would not occur. Entitlement to a price adjustment under

-such a clause is not established merely by showing that an exten-
sion of time on account of the delay was obtained by the claim-
-'ant contractorz _:' _ 69

2. Under a contract incorporating provisions for Suspension of 'work
'-when ordered by the- Contracting Officer becaiase of. petiod§ of

unsuitable weather, where work without doubtlcduld hot be per-
Forned for a substantial period because' ofsuch.Weather- but the

' Contractiig Officer failed to issue an order suspending thework
for that period, the contractor is entitled to an extension of time
therefor- 301

DELEGATION OF AUTHRITY 
EXTENT OF.;i

1. Where a contract contains a clause delegating to the contracting
* officer's representative broad] authority concerning the administra-

tion of the contract, an interpretation by the contractor that such
clause relieves him of responsibility for seeing to it that appro--
priate construction procedures are utilized by his subcontractors,
is not a reasonable construction of the contract, and hence, the
doctrine of contra proferentem does not apply- - 26

DESERT LAND ENTRY
GENERALLY

1. Section 7 of the act of March 3, 1891, provides that no person or associ-
ation of persons shall hold by assignment or otherwise, prior to
the issue of pateht, more than;320 acres of arid or desert lands _ 156

2. The terms "assignment," "hold" and "otherwise" as used in section 7
of the act of March 3,-1891, are words of broad signification and
their precise meanings depend on the context in which they
are used… -- - --_--- ----------------- 16

3. A corporation which has acquired actual posession or the tight of
actual possession to mor e than 320 acres of desert land "holds"
such. acreage within the meaning of the prohibition of 'section 7
of the act of March 3,1 891… ' _156

4. Until patent issues, the Secretary of the Interior retains jurisdiction
to inquire, sun sponte, into the validity of' an entry, ompldted
6xcept for issuance of the patent, and to set it aside for defects or .

mistakes existing on the date the entryihan met 'the final require-
mdnts -__ = ---- 157
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APPLICANTS P-:-age

1. Section 1 of the act of March 3, 1877, requires a desert land applicant
to file a declaration under oath that he intends to reclaim the tract
of desert land for which he is making application for entry and

* 0:; this intent to reclaim is of the very essence of the condition upon
which the, entry is permitted- -- L _,-_____-____---156--

APPLICATIONS 
:

* 1. Section 1 of the act of March 3, 1877,, requires a desert land applicant
to file a declaration under oath that he intends to reclaim the tract
of desert land.for which he is making application for entry and.
this intent to reclaim is of the, very essence of the condition upon
which the entry is permitted…___…_0 _ __ _=- _ __ ____ - 156

ASSIGNMENT -

1. An agreement between 'a desert land entryman: and a corporation,
which gives that corporation the' exclusive right to possess the
entry 'and to grow and harvest crops thereon for a term of twenty
years; is an assignment to or for the benefit of a corporation
within the meaning of the prohibition in section -2 of 'the act of

March 28, 1908… … 156
2. The term "assignment" as usedin the act 'of March 28, 1908, applies

to a transfer to a Corporation of the rights of a desert land.entry-
man' to enter upon the lands and remain in exclusive possession
thereof and'to grow' and, harvest crops thereon for the primary
benefit of the corporation… __-----,_-_------156

3. Section 7 of the act of March 3, 1891, provides that no person or asso-:
ciation of persons shall hold by.:assignment or otherwise, prior,
to the issue of patent more than 320 acres of arid or desert lands : 1-56

4. The terms :"assignment," ,"hold" 'and "otherwise" as used in section
7 of the act of March 3, 1891,, are words of broad signification
and their precise meanings depend, on the context in which they

: are used - _ __ _ - -------- 156

CANCELLATION

1. A decision holcling.a desert land entry for cancellation will be vacated.
and the, case remanded for further proceedings where during
the pendency of a, petition for reconsideration the Department
adopts, a policy concerning similar .entries permi tting them to
,proceed to patent in certain circumstances under principles of
equitable adjudication _- _ -_- --------- 536

CLASSIFICATION .. -

1. It is proper to classify land in Imperial Valley, California, as not,
proper for'disposition under the' desert land law where a favor-
ableclassificationwould, contrary to the publie interest, increase

the pressure on the inadequate water supply available for use in
California from the Colorado liver-_ 11

CULTIVATION AND RECLAMATION

1. In order to comply with the requirements-of- section 2of the act.of:1, .:
March:3, 1891,'a desert land entryman must either expend his :
own money on the necessary irrigation, reclamati0n,. and culti-

vation, of the entry or ,incur a personal, liability for any money '

so expended- - __--------------.--------. - ------- 156



INDEX-DIGEST5.58 

DESERT LAND ENTRY-Continued
CULTIVATION-AND RECLAMATION-Continued : .:e

; :) : :: n: - .: S j : ::; : : : 0 0 ~~~~~Page,
2. Section:2 of the act of March 3, 1891, is satisfied where the desert land'

entryman hires others to do the necessary work of irrigation,
reclamation, and cultivation at the entryman's own charge and
expense - 7 --------- 156

3..3Section 1 of the act of March 3, 1877, requires a desert land appli-
cant to file a declaration under oath that he intends to reclaim the
tract of desert'land for which he'is making application for Pntry'
and this intent to reelaim is of the very essence of the condition
upon which the.entry is permitted _ _ ---------- 156

: N0000EXTENSIONy or TIME :0E:0t :07 0:?;2: ::: f:
1. Discretionary grants oftextensions of time under the desert land laws

* will not be made by the Secretary of the Interior where to do so
* would result in the agricultural reclamation of desert land in
California with water from the Colorado River since it is con-
trary to the public interest to increase the pressure on the inade-
quate water supply in that river presently available for use in
California --_ 7----------------- 138

FINAL PROOF
1. Until patent issues, the Secretaryl of the Interior: retains jurisdie-.

tion to inquire,. sua sponte, into the validity of an entry, completed
except for issuance of the patent, and to set it aside for defects
or mistakes.. existing on the date the entryman met: the final
requirements - _-_----- ---- 157

RELIEF ACTS
1. Where-a desert land entry has been assigned subsequent to March 4,

1929, the assignee is not entitled to the relief afforded by the act
of March 4, 1929, as amended, 43 U.S.C. (1958 Ed.)339 or the
act ofMareh 4, 1915, as amended,:43 U.S.C. (1958 Ed.) 338,:which
allow entrymn, under.certain prescribed eireumstances1 to pur-
chase the lands embraced within their entries 138

EQUITABLE ADJUDICATION

1. Adecision holding a desert land entry for cancellation willbe vacated.
and the case remanded for further prodee dings where during the
pendency of a petition for reconsideration the Department adopts
a policy concerning similar entries; permitting them to proceed
to patent in certain circumstances under principles of equitable
adjudication… …- __ _ 536

FISH AND WILDLIFE ACT OF 1956

0X000:; 1. The term "wildlife" as .used inthe act may be construed broadly to,
include all wild vertebrates, including endangered species thereof,
other than fish- --------------------------- 14

2. The act specificaily authorizes the Secretary of the Interior to acquire
refuge lands for all. forms of wildlife, including endangered

species thereof . 14
FISH3 AND WILDLIFE COORDINATION ACT

GENERALLY
1. The term "wildlife" as used in the act includes migratory birds- 14
2. The; act authorizes the acquisition of lands at water-resource proj-

ects for endangered species of fish' and wildlife, including migra-
tory birds: _ _ _ 14
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FISH AND WILDLIFE COORDINATION ACT-Continued

GENERALLY-Continued Page
S3. Lands acquired under this act need not be approved by the Migra-

tory Bird Conservation Commission, nor is tate consent needed_. 14

FUNDS 
GENERALLY

1. Acquisitions of lands, waters, or interests therein for the preser-
vation of species of fish or wildlife that are threatened with ex-

,tinction using funds made -available under the Land and Water
Conservationi Fund Act of: 1965 are limited to acquisitions that
are otherwise authorized by law…_ --- - - 13---

* GRAZING AND GRAZING LANDS

1. Section 1 of the Taylor Grazing Act provides that lands withdrawn
fora stock-driveway may be added to a gazing district and made
subJet to theTaylorGrazingAct- 352

GRAZING PERMITS. AND LICENSES

GENERALLY :

1. Nothing in the Taylor Grazing Act or the Federal Range Code re- -

-: quires that one who leases and not qualified a base property

must be accorded recognition on the Federal range because of his
control of that nonqualifyingland- - _ - - I------ ;100

2. A penalty.;for wilful trespass of a suspension of grazing privileges;
for* five years will be: reduced to a reduction of privileges by- 40
percent for ive yearswhere -the circumstances do not appear to
warrant imposition of the more stringit penalty 100

ADJUDICATION I
1. Where a grazing allotment has been accepted without appeal or :

protest for 17 years, an allottee.is preludedfrom seeking a -

reapportionment of a unit of the Federal range upon an allegation
that the range has never been equitably apportioned 274

APPEALS -

1. An appeal from 0 a .distrit grazing manager's decision reducing a
Federal range user's grazing privileges to conform with the carry-

:i A~i nlg capacity of his range. allotment isproperly dismissed where the
], user has acepted the same allotted area for 17 years without
;protest or appeal and does- not question the necessity for the
reduction but objects to the: apportionment of the range as
inequitable --------------------- 274

APPORTIONMENT OF FEDERAL RANGE
1. An appeal from a distrit grazing manager's decision reducinga -

Federal range user's grazing privileges to conform with the carry-
ing capacityof his range allotment is properly dismissed where

f' the- user has accepted the same allotted area for 17 years without
- protest or appeal and does not question the necessity for the reduc-

- - tion test or appeal and does not question the necessity for the
reduction but objects to the apportionment of lthe range as -

-inequitable -274
2. Where: a grazing allotment has been accepted without appeal or

protest for 17 years, aallottee is precluded from seeking a re-
apportionment of a unit of the Federal range upon an allegation
'that the range has never been equitably apportioned- 274

: D: -: D E 7- - ) X: - - f- - -: - t- - - - -- :~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~y ----
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GRAZING PERMITS AND LICENSES-Continued
CANCELLATION AND REDUCTIONS page

1. In cases of wilful trespasses on the Federal range a reduction or sus-
pension of grazing privileges may be imposed on the offenderf in
addition to the assessment of monetary damages,_________----____ .100

EXCHANGE OF USE
1. Dxchange-of-use is a method which permits livestock operators having

ownership or control of non-Federal land interspersed and nor-
mally grazed in eonjunction with the surrounding0 Federal'range
'. -:to agree with the grazing afficialsthat lie may graze on the sur-
rounding land to an extent not to exced' the grazing capacity of
his land 'in consideration of his granting to the Bureau of and
Management the management and control of his land for grazing :
purposes - _ ----------- 100--

2. Consummation of'an exchange of use proposed by a livestock oper-
ator is discretionary on the part of the grazing offilcials; such
an exchange may not be consummated unless -it:accoids with the.
principles of good range management _ __-=--- 100

S. The rejection of an. application for exchange of use based, on non-
qualifying land does not deny, the applicant any rights to which
he is entitled under the Taylor Grazing Act _ --------- 100:-

:: :-TRESPAS-5:0- :f i :, m v-; D 

1. In cases'of wilful trespasses on the Federal range a reduction 'or sus-
pension of grazing privileges miay be imposed on the offender in
addition to the assetsmeht:of monetary damages ------ : 100

i2. A penalty for wil iiftrespass of a suspension'of grazingf'privileges for'
five years will be reduced to a reduction of privileges by-t40-percent'
for five years where: the circumstances do not appear to warrant'
imposition of the more stringent penalty ' ' ' 100

'HOMESTEADS (ORDINARY)"

CONTESTS

1. A charge of failure to cultivate the required acreage within the second
year of aiaomestead entry is notasustained where' the evidence is
merely that persons 'who had:oecasion to view'and be on the-land
occasionally during the'crucial period did not see any cultivation.
and the entrywoman testifies positively that the necessarty eulti-
vation was accomplished ' _'_ 124

CULTIVATION

1. A charge of failure to cultivate the required acreage within the second :
year of a homestead entry is not'sustained where the evidence is
imerely that persons who had occasion to view and be on the land
occasionally during, the crucial period did not see any cultivation
and the entrywoman testifies positively that the necessary culti-
vation was accompllished -_- ___

REtINQUISHMENT
-1. A homestead entrywoman may relinquish a portion of her entry' and

receive a patent to the remaining portion of her entry, Which
: must include her house, if she shows that she has met the culti-
vation requirements on the portion retained and otherwise com-
plied with the homestead law- -_-_-_-_-___-_- __- _-_- 124
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INDIAN ALLOTMENTS ON PUBLIC DOMAIN

GENERALLY
1. An enrolled member of the Comanche Tribe of Indians of Oklahoma:

is not entitled to an Indian allotment in Alaska under the act of
MayT17, 1906, as amended, which authorizes the Secretary of the:
Interior to allot land to Indian Natives of Alaska___ ___-.-__

CLASSIFICATION -

1. Acquired lands under the administrative jurisdiction of a Federal
agency other than the Bureau of Land Management are not sub-'
ject to the land classification provisions of 43 CaR, Part 2410...

LANDS SUBJECT TO

1. Unappropriated public land in Alaska is subject to allotment under
the General Allotment Act to Indians who- are not natives of 
Alaska _ _ ------------

2. Public land which has been patented and has' passed into private
ownership does hot regain its status 'as public land upon being
acquired subsejueftly by the United States through purchase or
* condemnation, nor is it, in the absence of specific legislative au-
thoity, restored to the publie domain when no longer eeded for

-the purpose for- which it was acquired, and an application for
- 'such-landi filed under the Indian Allotment Act, is properly re-

jeted, because such land does not constitute public land within
-the meaning of the act_ ' --------

INDIAN: AiDS ':

GENERALLY'

1. Where the Navajo tribe of Indians has protested. against issuance
of a patent to the State of Utah under the act of June 21, 1934, to
numbered sections which the State claims as having vested in it
pursuant to the grant for school purposes under' its Enabling
Act and the; Tribe has requested a hearing alleging that the vest-
ing of title in the State under the grant was precluded by occu-
pancy of the sections by Navajo Indians and that title is now in

.the Tribe pursuant to acts of Congress, a hearing will be ordered
for the purpose of eceiving evidence as to the full extent and

-;nature of the occupancy alleged by the Tribe in order to make an
informed and definitive determination of the question as to when,
if ever, title did vest in the State _____ -______ -_-____-_

ALLOTMENTS
Alienation

:1. Were an approved lease of individually owned restricted Indian
land provides -for the direct payment of rentals to the owner or

- his. legal representative (guardian or conservator) the rental
paymentsr must be treated as unrestricted funds as of the time of

- payment, but future or anticipated rentals are classed as restricted
property over which the Secretary of the Interior may recapture
supervision over the collection,, care and disbursement. Any

-action of the legal representative (guardian or conservator) or of
the guardianship court to obligate such future or anticipated
i: rentals would be ineffective unless approved by the Secretary

- ofthe Interior-
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1. Where anapproved lease of individuaily owned restricted Indian land ;
provides for the direct payment of rentals to the owner or his
legal representative (guardian or conservator), the -rental pay-
ments must be treated as unrestricted funds as of the time of
payment,but future or:anticipated rentals are classed as restricted
property over which the Secretary of the Interior may recapture
supervisionoverthecollection,care anddisbursement. Anyaction
of the legal representative (guardian or conservator) or of the
guardianship court to obligate such future or anticipated rentals
:0would be ineffective unless approved by the Seeretar# of the
Interior… --- ---- - -- -- 83; -

DESCENT AND DISTRIBUTION

*WiIls

1. Proof of testamentary capacity by witnesses to an Indian testatrix's
will and by .others closely associated with herr remained unaffected

* by allegations that testatrix.was ill, infirm, and mentally incompe-
* tent, that she could not use the English language, had no business

capacity, and that she failed to show comprehension of her prop-.
erty interests and the objects of her bounty ------- 58-

2. The fact* that there may have been an opportunity to exert undue
influence on an Indian testatrix is insufficient to festablish the.
invalidity of a will where convincing proof has, not been furnished
that such undue influence was actually exerted or that testatrix's
free agency in the testamentary act was influenced improperlyb__- 58

LEASES AND PERMITS
Generally

1. Where an approved lease of individually owned restricted Indian land
provides for the direct payment of rentals to the owner or his legal
representative (guardian or conservator), the rental payments
:must be treated as unrestricted funds as of the time of payment,
but future or anticipated rentals are classed as restricted property
over which the Secretary of the Interior may recapture supervision
over the collection, are and disbursement. Any action ofthlegal 

'representative (guardian or conservator) or of the guardianship
: court to obligate such future or anticipated rentals would-be
ineffective unless approved by the Secretary of theInterior -- 83

INDIAN TRIBES
GENERALLY

1.l Where the Navajo tribe of Indians has protested against issuance of
'a patent to the State of Utah under the act of June 21, 1934, to
numbered sections which the State claims as having vested in
it pursuantito the grant for school purposes under its Enabling.,
Act and the Tribe has requested a hearing alleging that the vest-
ing of title in the State under the grant was precluded by

' occupancy of the sections by Navajo Indians and that title~ is
now in the Tribe pursuant to acts of Congress, a hearing will
be ordered for the purpose of receiving evidence as to the full
extent and nature of the occupancy alleged by the Tribe in order
'to make an infrmed and definitive determination of the question
as to when, if ever, title did vest in the State… ----- …38100 0:
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1. Where an approved lease of individually owned restricted Indian
land provides for the direct payment of rentalsto the owner or
'his legal representative (guardian or conservator), the: rental
payments must be treated as unrestricted funds as of the time of.
* payment, but: future or anticipated rentals are classed as re-
striated property over which the Secretary of the Interior may
recapture supervision over the collection, care and disbursement.
Any action of the legal representative (guardian or conservator)
:or of the guardianship court to obligate such future or anticipated
rentals would be ineffective unless approved by the Secretary
of the Interior…___- _----- ---------_7-_7__ 7-7777--__ 38

CONTRACTS
1. Where an approved lease of individually owned restricted Indian

land provides for the direct payment of rentals to the owner or
his legal representative (guardian or. conservator),- the rental
payments must be treated as unrestricted funds as of: the time of
payment, but future or anticipated rentals are classed as re-
.stricted property over which the Secretary of the Interior may:
recapture supervision over the collection, care and disbursement.
Any action of the legal representative (guardian or conservator)

Sor of the guardianship court to obligate such future or anticipated
rentals would be; ineffective unless approved by- the Secretary of-
the Interior -------.------ X i 83

PROBATE:

1. Proof of testamettary capacity by witnesses to an Indian testatrix's
will and by others closely associated with. her remained un-
affected by allegations that testatrix was ill, infirm, and mentally
incompetent, that she could not use the English language, hiad
no business capacity, and that she; failed to show comprehension
of her property interests and the-objects of her bounty- 58

2. The fact that there may have been an opportunity to exert undue
influence on an Indian testatrix isk insufficient to establish the
invalidity of a will where convincing proof has not been fur-
nished that such undue influence was actually exerted or that
testatrix's free agency in the testamentary act was influenced
improperly] --------- _-_-_-__-_- _--____-___ _ 58

MIGRATORY BIRD CONSERVATION ACT
ACQUISITION OF REFUGE LANDS

1. Plain language of the Act authorizes the Secretary of the Interior
to purchase or rent lands approved by. the Migratory Bird Con-
servationCommissionfor endangeredspecies of migratory "game": 
birds- ------------- ---------- 14

2. Acquisitions under the Act for endangered species of migratory
"game"birds could be f ianced through funds made available
from either the Land and Water Conservation ofund Act of 1965,-
or from the Migratory Bird Hunting Stamp Act, or from funds
authorizedby the Migratory Bird Conservation Act itselff ------ 14

3. The Migratory Bird Conservation Act when read as a whole and con-
sidered in the light of, its legislative history and purpose is mu-
clear in regard to the purchase of lands for "non-game" migra-
tory birds -_-_-_-_-_-_-_ 14 - --
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4. The Migratory Bird Treaty with Great Britain lists as protected
birds both "game" and "nonzgame" migratory birds_------------ 14

MINING CLAIMS
.GENERALLY

1. Although the alienage of a mining claimant may not provide a ground
for'collateral attack upon his possessory title by other claimants,
it is aground upon which the United States, as sovereign may re-
ject the alien's verified statement filed under' the act of July; 23,
1955, asserting surface-rights-to a mining claim, because the mining

"laws authorize the 6&upancy and purchase of public lands for
their minerals only by United States citizens or those! who have
declared their intent to become citizens… ___-_-_-_-_------233

2. When .two or: more persons, participate in the location of, a mining:
claim, a tenancy in common arises and each locator has the same
rights in respect to hisshare. as a tenant in severalty, but he holds
his-interest independently of the other and may transfer, devise-or
encumber it separately without the consent of the other co-

* tenants…- --__ _ _ _ _-7__ 314
: 3. conflict between a -lode.claimant and a placer .claimant is an ad-'

verse claim within the meaning of -Rev. Stat. sees. :2325 and
2326 and is properly resolved by the filing of an adverse claim
'.-and: the institution of judicial proceedings as provided therein- 404

CONTESTS --
1. Reports of examinations of mining claims by Government examiners -.

are. generally considered as onfidential intra-departmental com-
munications and will -not be made available to mining elaimants;

:however, in an exceptional case where the Government flooded the
land in a claim: before initiation ,of a contest challenging the
mineral character of the flooded land. and there appears no obvious
detriment to the public interest, the reports will be made available
to the mining claimants __ -------- - 248

2. In contest proceedings initiated under Circular No. 460 and the Rules
of Practice- ineffect-in the-early thirties, service of-notice of con-
test by registered mail was proper and effective and may be proved
by a post office return-receipt under the following circumstances:
(1) Where the signature of the person signing the post office
return reecipt is identical with the-name of the mining claimant;
(2) Where the signature of the addressee is consistent with the
surname and given names or initials of the Claimant; (3) Where -

the surname of the signature on the return receipt is different
than the name of the locator:'but the record shows that the
claimant has married and that she has signed svith-her married
name; and (4) Where the receipt is signed by an agent of the
addressee and there isf written evidence of the agent's authority
to sign for the addesseeu… …313

3. In contest prouee dings initiated under Circular No. 460 and the Rules
of Practice'in effect in the- early thirties, i post office return
receipt for letters bearing notices of contest is not sufficient proof
of serviceif it bears- a, signature clearly dif erent and inconsistent
with the name of the claimant and there is no evidence showing

'that the party signing the rceipt had written authority to sign:
:for the claim-an--… - 313
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4. Service oflnotice of contest by registered mail is a form,,of notice

reasonably calculated to give a party knowledge of administrative
proceedings, and. an opportunityto be heard and, consequently,
where authorized by statute and the rules of anladministrative
agency, it satisfies the tequirements of due-process 313

5. Where the name andiaddress of a mihing claimant are not of record
in the Department whenthe validity of a claim is questioned, the
Department- merely assumes the task of ascertaining the name
* -and address of. the. claimant from other sources. and' may thenserve the notice of contest by registered mail in accordance with

6. the applicable regulations…313
6. Unless it isaffirmatively shown to the contrary by the mining claim-

ant, the presumption of identity, between the claimant and the
recipient of a notice of contest in adverse proceedings before, the
Department is not overcome. by minor discrepancies in the use of
given names or initials of the parties in the notice of contest and

the post-offi ce return receipt …_ --- ___ _313
7. There is. nothing in. the law or the regulations requiring the posting

of an oil shale placer mining claim. as a condition,.precedent toservice of notice of contest …__-- --- _- ___----- - ,;-'__- __- X- 314
DETERMINATION OFVALIDITY

1. No hearing is necessaryy to invalidatef minig! clams located on land. ' 
previously included in small tracti applications and tibsequently
classified for small tract dispositioft…21__ i - _ 21

2 The Department of the Interior has been granted plenary power in
the administration of the public lands, and, untilthe' issuance, of'
a patent, legal title to a mining claim remains in the Government,
and the Departinent.'has power after proper notice and upon 

adequate hearing, to determine the validityi of the claim __ - 141 
3 In the exercise of his supervisory authority over the public lands,

the Secretary of the Interior may, without further notice and c

hearing, declare miining clais to be null' and void where, after
'adversary proceedings brought against the claims, a haring ex-
aminer' has found that there has been no discovery within the
limits of te claimas and has rjected patent aplicationss for the
claims… … --claims------------- 2134. A decision declaring lode mining claims null and voId fo 'lack o of
discovery is proper where evidence _at ahearing supports h e, con
clusion that there has not been a discovery of minerals of such
a character that a person. of ordinary prudence would bejustified
in the further expenditure of his labor and. means with a a reasoni-
able prospect of succes in. the development of the claim … 223

AnA allegation of surprise by, mining Claimants in a contest against
their claims, alleging that they t were unIrepared for the geo-
logical theories resented by the Government at the hearing, is

:properly i disregarded when the theoriespresented.relate-:d.y only
to the manner of formation of, mineral.'deposs in the claims
Involved and thecritic al question as to whether a discovery has
been made does not depend nppn consideration of the theories b
can be answered, on the basis of factual datai.presented at the
hearing- -- earin 224



566' INDEX-DIGEST

MINING CLAINS-Continued
fDETERMINATION OF VALIDITY-Continued- Page

6. In contest proceedings initiated under Circular No. 460 and the Rules
of Practice in effect in the early thirties, service of notice of con-
test by registered mail was proper and effective and may be proved

* by a post office-return receipt under the followng circumstances:
*D ff - 0 (1) Where the signature of' theperson signing the post office re-

* 0 0 turn receipt is identical with the name of the mining claimant;
: : : :a (2) Wher& the signature of the addressee is consistent with the

: 0 : 0 surname andgiven names or initials :of the claimant; (3) Where
the surnamne of the signature on the return receipt is different

than the name of the locator but the record shows that the claim-
ant has married and that she has signed with her married name;

* . : 0 t f 2and (4) Where the receipt is signed by an agent of the addressee
and there is written evidence of the. agent's authority to sign
for the addressee -… 313

7. In contest proceedings initiated under Circular No. 460 and the Rules
of Practice n effeet in the early thirties, a post office return
receipt for letters bearing notices of contest is not sufficient proof .
of service if it bears a signature clearly different and inconsistent
with the name of the claimant and there is no evidence showing
that the party signing the' receipt hard written authority to sign
for the claimant_-- _313

8. Where the name and address of a: mining claimant are not of record
in the Department when the validity of a claim is questioned, the
Department merely assumes the task of ascertaining the name
and address of the claimant from other sources and may then :

serve the'notice of contest:by registered mail in accordance with
the applicable regulations _-_-- - --.----- 313:

*0: 9. There is nothing in the law or the regulations requiring the posting of
an oil shale placer' mining elaim' as acondition precedent to service
of notice of contest …314

DISCOVERY :
LTo constitute a valid idiscovery upon a lode mining claim there must

be a discovery on the claim of a lode or vein bearing mineral
- which would warrant a prudent man in the expenditure of his

:*; i 3 labor and means, with a reasoniable prospect of success, in de-
veloping a valuable mine; it is not sufficient that there is only a
showing which would warrant further exploration in the hope of
inding a valuable deposit --- - 141

2. A Government mineral examiner investigating a mining claim:prior
to 'a proceeding under the act of July 23, 1955, has no duty to test
a claim for discovery beyond examining the discovery points made
available by the mining claimant -__ - - - - 141

3. When in a direct proceeding against a mining claim it is found that
' no discovery has been made, the claim cannot survive as a valid

claim even though the decision determining that no discovery
has been magde merely rejects the patent application … - … 212

4. A decision declaring lode mining claims null and void for lack of
'discovery is proper where evidence at a hearing supports the con-:
clusionithat there has not been a discovery of minerals of such a
character that a person of ordinary prudence would be justified
in the further expenditure of his labor and means with a' reason-
able prospect of success in the development of the claims … --223
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5. A mining claimant has the burden of proving, in a contest against his,"
claim, that a discovery has been made after the Government has
made a a pafacie case that the claim is invalid for want of a
discovery of a valuable mineral deposit… _ ___- ___-________-224-

6. An allegation of surprise by mining claimants in a contest against
their claims, alleging that they were unprepared for the geological
theories presented by the Government at the hearing, is properly
disregarded when the theories presented related only to the man-
ner of formation of mineral deposits in the claims involved and
the critical question as to whether a discovery has been made

: - .:t does not depend upon consideration of the theories but can be
'answered on the basis of factual data presented at the hearing.__ 224

7., When a mining location is made and the workings on the claim con-
sist only of surface explorations, the land in -the claim is then
withdrawn from mineral entry, and subsequent to the withdrawal
there is substantial mineral discovery at depth on the claim, the
,claim is properly declared null and void for lack of discovery
when it cannot be shown that there was any physical or geological
relationship between the. surface deposits which are of a low
mineral value not constituting a discovery and the subsequent
substratum showings ------------ _ ___ 224

8. To consti ute a valid discovery upon a mining claim there must bea:
*9; . discovery of such a valuable deposit of mineral within the limits

of the claim as would warrant a prudent man in the expenditure
of his labor and means, with the reasonable prospect of success, in
developing a valuable mine- - _-__-_'-_---307

9. The finding of high mineral values by a mining claimant is properly
denied: substantial weight when the samples from which these
values are obtained are shown to be in areas of high concentration
not representative of the claims… _ . 307

10. In a proceeding under section 5(c) of the act ofJuly 23,1955, to deter-
mine the rights of a mining claimant to the surface resources of his
claims in order to prevent the claim from being held subjected to
the terms and limitations of section 4 of that act, it must be found
that there was a discovery of valuable mineral deposits within the

* * a claims: at the date of the act and that the claim is still valuable
for the mineral deposits; after the Government presents-evidence
to show prima faci that there has been no discovery, the burden
of proof shifts to the claimant to show by a preponderance of the

- evidence that there has been a discovery, and that the claims are,
valuable for their mineral deposits3_ _-_-_-__-_--_-367

11. Not only must a mining claimant properly mark mining claims on the
ground to have a valid location, but the claimant also bears the
responsibility of maintaining markings for mining claims and dis-
c2overy points within them so that when the Government raises a
question affecting title tothe claims, its examiners may be able to.
inspect and examine the claims and discovery points * 367

12. When in a proceeding under section 5(c) of the act of July 23, 1955,
the Government establishes a prima facie right to the surface re-
sources of mining claims located for cinnabar by evidence that



568- INDEX-DIGEST

MINING CLAIMS-Continued
* 3DISOOVERY-Continued Pg

Government. examiners: found no cin-nabar in'ayo hewrig
that could be examined and sampled so far as the examiners could
ascertain from advice by the miin clian' representative

andfro teirinpection f the claims hamperebyisfcet
markings of the claims, evidence by the claimant was insufficient
to sustain its burden of proving with a preponderance of the evi-

dec ,discovery on each claim where' tsml hwdta
conditions might be favorable for the formatioo cinbaad
that some cinnabar ore; was found in'the past, but which primarily
shows that furthe exploratin nd developmeht of the claims to
establish the locus of ore-carrying veins has' beeni recommended
'by claimant's minin'g eneer conisultants, and therie is no( proba-
tive evidence establishing the existence. of' ore bodies of suffcien
,value that would justify an' expectation 'that a profitable mine
might be developed ' 68

18. A placer mihing dlahha is' properly declared null and'void and a hatent
apiainreJected whefl there hare not been found'on. the claim

minerals of such quantity and qality that a persOn of ordinary
prudence would be justified n thie fur her expenditure of bin labor.
and means with a reasonable prospec of success in eveloping a
~valuable mifte, the only mineral found being fine gold of very little
value -- - - - - - - - - - - - - - - - - - - - - 522

14. Labor costs re propefly a factor to be considered- in deter mininig
whether a discovery has; been made pursuant to the prudent man
rule…- - - - - -- - - - - - -- - - - - - - - - - - - - - - 522

HEARINGS
1. A request, to reopen a hearing proceeding in a contest against amning

claimi to produce further evidence will be denied where. there is
no showing that further evidence of a disco-very will be produced.~ 224,

2. There is-no 'basis for ruling that a hearing examiner in aproceeding 7 ~
to determine surface rights .to mining claims under the act of July
23, 1955, wa esnly prejudiced against the mining claimant
and that the claimant was denied any righs hr mtio o
a change of examiner filed, under section 7. of the Administrative
Procedure Act was not timely filed and the accompanying affidavit
alleging~ bihs simply asserted that the examiner had never decided
a case, in favor of* mining claimants in Oregon, since such an as-
sertion Is insufficient to show bias byr the-examiner against the
particular, claimant, and further, where there is nothing, in the.
record showing any evidence of bias or prejudice by the examlnemr. 867:

LAND~S SB3JEC'T To
1. When a small tract application is filed, a mining claim is subsequently

located on the same land, and the andisteclsfedachfy
valuable ft smiall traict purposes, the cssification rates~ back
to the time of the fling of the smhall'tract application and the'sub-
sequent mineral location~ becomes invalid uponi ailowahlee o te
application - - - - - - - -- - - - - -2

2. The Secretary is uder no obiguation to issue regulations providing for
mineral location of m ineral deposits eserved from diispdsitn
under the Small Tract Act-21---------
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1. When two or more persons participate in the location of a mining
claim, a tenancy in common.arises and each locator has the same
rights in respect to his share as a tenant in severalty, but he holds
his interest independently of the other and may transfer, devise
or encumber it separately without the consent of the other co-
tenants& ___-_-"-' 314

2. Not only must a mining claimant properly mark minfing claims on
the ground to have a valid location, but the claimant also bears the
responsibility of maintaining markings for mining claims and
discovery points within them so that when the Government raises
a question affecting title to the claim, its-examiners. may be able to
inspect and examine the claims and discovery points.- 867

PATENT
1. When-' in a direct proceeding against a mining claim it is found that

no discovery has been made, the claim cannot survive as a valid:
c claim even though the decision determining that no. discovery

Ihas been made merely rejects the patent application 212
2. The 60-day period of publication .required by section 2325 of the

Revised Statutes on applieation for mineral patent is complete
when the notice has been inserted in nine successive issues of a
' :: weekly newspaper and the full statutory-period has elapsed- 404

8. Failure to file an adverse claim against an application for a patent
a mon amining claim within the 60-day.publication period required

by section 2325 of the Revised Statutes amounts to a waiver of
the adverse claim, and to the extent that a protest against issuance
of a.patent on a mineral entry is an adverse claim it will not be.
; considered unless filed within the required time 404

-- 4. An advere claim filedd out of time, andI subsequent judicial proceed-
ings based thereon but not begun within the period prescribed
by Rev. Stat. secs. 2325 and 2326, do not preclude the allowance
of a mineral entry, nor does the pendency of suck proceedings bar -

the issuance of a patent on such entry-__ -404
5. A protest against allowance of an application for-patent to a placer

* ining claim is properly dismissed where the protestant fails to
show that the placer applicant has not complied with the require-
mengts of the law for obtaining a patent- 405

6. A placer mining claim is properly declared null and void and a patent
application rejected when there have'hot been found on the claim
minerals of sueh quantity and quality that a person of otdinary
prudence would be justified in the further expenditure'of his labor
and means with a teasonable prospect .Sf sicess in developing a
valuable' mine, the only ''mineral found being fine gold of very
little value…- 522

POSSESSORY RIGHTi -;

1. Failure to file andverse claim against an application for a patent on
a mining;'elaim within the 60-day publication period required by

. seetion. 2325 qf the Revised Statutes amounts to a waiver of the
adverse elaim, and-to the extent that a protest against issuance
of a patent on a mineral entry is an adverse claim it will not be
considered unless filed within the 'required time… …404
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2. An adverse claim filed out of time, and subsequent judicial proceedings
based thereon but not begun within the period prescribed by Rev.
Stat. secs. 2325 and 2326, do not preclude the allowance of a min-
eral entry, nor does the pendency of such proceedings bar the issu-
ance of a patent on such entry- - 404

POWER SITE LANDS

1. It is proper under the Mining Claims Rights Restorationf Act of 1955
to prohibit placer mining operations on mining claims located
on a segment of a: river in a State park which has high recreational
value for fishing where such operations have the potential for
destroying or severely damaging the fish habitat and population
although the limited operations presently contemplated by the 
claimants might not have an appreciable deleterious effect --- :183

SPECIAL ACTS.

1. In a proceeding under seetion 5(c) of the act of July 23, 1955, to
determine the rights of:a mineral claimant to the surface resources
of his rmining claim, the'claim is properly subjected to the. terms
and limitations of section 4-of that act unless it is shown that there
was a valid discovery within the meaning of the mining laws,
made withinthelimits of the claimprior tothedate oftheact 142

i2.It is proper under the Mining Claims Rights Restoration Act of 1955
to prohibitpiacermiffing operations on mining claims located on
a segment of a river in a State park which has high recreational
value for fishing where such operations have the potential for
destroying or severely damaging the fish habitat; and population -
although the limited operations presently contemplated by the
claimants might not have an appreciable deleteriousfeioct,- 183

SURFACE USES
.:: 1. In a proceeding under section 5 () of the act of July 23,. 1955, to de-

termine the rights. of a mineral claimant to the surface resources
of his mining.claim, the claim is properly subjected to the terms
and limitations of section 4 of that act unless it is shown that there
was a valid discovery within the meaning of the mining laws made:

*; within the limits of the laim prior to the date of the act- -------… 142
2. It is proper under the Mining Claims Rights Restoration Act of 1955

to prohibit placer mining operations on mining claims located on
: X 0 . 0 a segment of a river in a State park which has high recreational

value for fishing where such operations have the potential for
*0 $0 000 :destroying or severely damaging the fish habitat and population

'*-: .:; falthough the:limited operations presently contemplated by the
* 0.09 $ 0 claimants might not have an appreciable deleterious effect __-- 183

3. Although the alienage of a mining claimant may not provide a
groundfor, collateral attack upon his possessory title by other
claimants, it is a ground upon which the United States, as sver-
eign,, may reject the alien's verified statement flied. under the
act of July 23, 1955, asserting surface rightsto ,a mining claim,
because the mining laws authorize the occupaney and purchase

.; * ' . ; :of public lands for their minerals aony by United States citizens
or those who have declared their intent to become citizens … :;233
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4. In a proceeding under section.5(c) of the act of July 23,. 1955, to de-
termine the rights of a mining claimant to the surface resources
of his claims in order to prevent the claims:frdm being held sub-
jected to the terms and limitations of section 4 of that act, it must
*be found that there was a discovery of valuable mineral deposits
within the claims at the date of the act and that the claim is still
valuable for: the mineral deposits; after the Government presents
evidence to show prina facie that there has been no discovery,

* the burden of proof shifts to the claimant to show by a preponder--
ance of the evidence that there has been a discovery, and. that:

* the claims are valuable for their mineral 'deposits__ _ 367
5. When in a proceeding under section 5(c) of the act of July 23, 1955,

the Government establishes a prima fdoe right to the surface'
resources of mining claims located for cinnabar by evidence that
Government examiners found no cinnabar in any of the workings :
that could be examined .and sampled so far as the examiners
could ascertain from advice by the mining claimant's representa-
tives and from their inspection of the claims 'hampered by in-
sufficient markings of the claims, evidence by the claimant was
insufficient to sustain its burden of proving with a prepond6rance

1 of the evidence a discovery on each claim where it simply showed
that conditions might be favorable for theformation of cinnabar

* and that some cinnabar ore was found in the past,: but which
primarily shows that further exploration and development of the
claims to establish the locus of ore-carrying veins has been recom-
mended by claimant's mining engineer consultants, and their is no
probative evidence establishing the existence of orebodies of suf-
ficient value that would justify an expectation that a profitable
mine might be developed-3 --- 68

MVINING OCCUPANCY ACT;

GENERALLY
1. The act of October:23, 1962, does not apply to occupants of mining

d blaims which were invalidated or relinquished prior to the date
of enactment of that act- _ 436

PRINCIPAL PLACE OF RESIDENCE.
1. A cabin which is used only intermittently for vacatiohs and other

leisure peiiods, even though used at frequent intervals during
most of the year, does not constitute "a principal place of resi-
dence' within the meaning of section 2 of the act of October 23, 0
1962, and an application for the conveyance of land based upon
such use is properly rejected … .-431

QUALIFIED APPLICANT

1. A qualified applicant for conveyance of land.under the act of Octo-
her 23, 1962, must have been, on that date, a residential oceupantT:
owner of valuable improvements in an unpatented mining claim
which constituted for him a principal place of residence, and
an application is propery rejected where practically no informa-
tion is furnished with respect to residential occupancy prior to*
October 123, 962 -- - - - - - - - 432
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2. The act of October 23, 1962, does not apply to occupants of mining
claims :which were invalidated or relinquished prior to the date
of enactment of that act------------------------------------- 436

NAVIGABLE WATERS
1. Although a hearing is not required prior to a determination that a

lake is nonnavigable and its bed public lands, a State which has
0 heretofore not been informed of, the factual basis for such a
determination will be allowed to present such information as it
* desires supporting its view that the lake is. navigable and. the Di-

: 0 S : rector will then decide whether a hearing would be. usefuL_------ 527

NOTICE
.1. The; 6Odayperiod of publication required by-section 2325 of the Re-

vised. Statutes :on application for mineral patent is -complete
when the notice has been inserted in nine successive issues of a
weekly newspaper and the full statutory period has elapsed 404

OIL AND GAS
1. The Secretary of the Interior has authority under the act of May

21, 1930, to dispose of deposfti of oil and-gas underlying the right-
ofway granted to the Union Pacific Railroad Company pur-
suant tothe acts of July 1, 1862, and July 2, 1864, even though
the lands traversed by: the right-of-way were later granted to a
State as school lands 76

OIL AND GAS LEASES

APPLICA1IONS.
Description.

1. Where a -metes and bounds description in an oil and. gas offer refers
to land applied for as being in a river bed, but the tract described
as plotted on an aerial photograph made part of the offer, the
acreage applied for and the rental paid mak'es it plai7n- that the'- 
land applied for covers some land formerly in the river bed :

--but now fast land as the result, of accretion, a lease issued pur-
suant to the offer, covers the described. accreted land as well as
the land still remaining in the river bed _-______-_-_-_-_-:-251

2. A metes and bounds description of a tract-of land in an oil and gas
lease offer must be, connected to an official corner. of the, public
land surveys, which term includes township corners, section
corners, quarter-section corners and meander corners and ex-
chides qjuarter-quarter section corners and lot eornersestablished
by protra-ction, but an offer is not to be rejected for failure to
tie the description to an official coiner where the point of be-
ginning'for the description is a lot corner which is also a

meander cornet - 527

;. 1. irest which an oil and gas, lease applicant has in the offer of
another appllcant for the sam aiind in a drawing of simultaneously
filed noncompetitive lease offers which gives, the first applicant,
in ect, '1%: chances of success in the drawing is inherently
unfair whether or not there has been collusion or'intent to deeive

the Depaitment, and the applicaft': offer' is properly disqualified
from participation in the drawing -_- _-___-_ - '486



INDEX-DIGEST 573

OIL AND GAS LEASES-Continued Page

APPLICATIONS-Continued
Drawings-Continued

2. Where two offers for the same tract of land are filed, during a simul-
taneous filing, period by two corporations one of which owns 29
percent of the stock of the other,. the offer of the first corporation
is properly rejected because by reason of its stockholding its
chances of success at the drawing are enhanced over those of other
offerors; the offer of the second corporation is also properly re-
jected where it appears that officers of the first corporation are
also officers of the second corporation and as officers are authorized
to file offers and execute leases for the respective corporations-'--- 486

640-Acre Limitation
1. It is proper to reject an offer for an oil and gas lease embracing less

than 640 acres-where the oil and gasdepositsin contiguous land
were;.reserved to theUnited States in a patent of the contiguous
land.and remain available for leasing under the. Mineral Leasing
Act, despite inclusion; of the land in .a reservoir right-of-way---- 153

Bona ride Purchaser-
1. An assignee of 'a lease, who ma& himself be a bonn fide purchaser,

loses the protection of the bona fide purchaser provisions of the
Mineral Leasing Act if his agent who acts for him in procuring the
assignment -has knowledge which would disqualify the agent as a
bona fide purchaser -____ 287

2. The :subassignee of an assignee of an oil and gas lease whose assign-
'meat has not been approved holds only an equitable interest in
the lease and cannot -be a bona fide purchaser- 287

CANCELLATION

1. The Secretary has authority to cancel any lease erroneously issued
.whether the error was fraudulently induced or resulted from

inadvertence by his own subordinates and. whether, or not there
is a proceeding timely, instituted by: a competing applicant - 287

2. The Departmental policy of sometimes not canceling a lease issued
in violation of a provision of the oil and gas regulation where
there are no intervening rights will not be applied to a lease issued
to one who was involved ina.-plan .'designed. to give others asso-

: 4, ciated with him an unfair advantage in the drawing. held to
determine priority of filing… __ ,- _ __-__- :287:

DESCRIPTION OF LAND

1. Where a metes and bounds description in an oil and gas offer refers
-.. to land appliedfor as being in a river bed,but the tract described
as plotted on an aerial photograph., made part of the offer, the
acreage applied for. and the rental paid- makesit 'plain that the
land applied for covers some land formerly.in the river bed but 
not fast land as theresult of accretion, a lease issued pursuant
to the. offer covers the described accreted land as well as the
hand stll'remaiflingin the river bed ' _ 251

DISCRETION TO LEASE . . .

1. Whether small areas of public lands are to be leased for oil and gas
> - 0 development is to be determined according to, th ,circumstances

of each case … … _266
''- 0 79-511-6---S 0 S:: 
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* 1. Where a noncompetitive oil and gas lease is segregated during its
primary term into separate leases by commitment of a portidnof
'the original lease to a unit agreement the holder of the non-
unitized lease may elect to have his lease extended for a period

* of five years upon the expiration of its primary term rather than
to accept the two-year extension granted tothe segregated non-
unitized lease, but once the election is made and the five-year ex-

* : ; tension is granted the lessee cannot rescind the election 217
LANDS SUBJECT TO

1. Where land is added by accretion to a surveyed lot of public land
riparian to a nonnavigable body of water in which the United
States has title to the bed to its medial line, an oil and' gas lease
of the upland lot described according to the plat of survey covers
only the land in the original lot to the meander line 251

2. Where a surveyed lot of public land riparian to a nonnavigable body
of water is leased according to the plat of survey, 'the area covered
by the original lot remains in the lease even though. part of the

: lot is later covered by water ------------------------ I 251
3. Where a surveyed lot of public land riparian to a nonnavigable body

of water is leased according to the plat of survey, the area covered
by .the original lot remains in the lease even though part of the
lot is thereafter covered by water…_ __-_____-_-_-_…_---266

PATENTED OR ENTERED LAND. :
: : 0 1. Land patented witha 'reservation of the oil and gas deposits tothe

United States which is subsequently included within the outer
limits of the boundary of a reservoir right-of-way thereafter
granted is not affected by the right-of-way so as to make the oil
and gas subject to disposal under the act of May 21, 1930, and the
reserved deposits 'are subject to leasing only under the Mineral

I Leasing Act… _153

RIGHTS-OF-WAY-LEASES'
1. Land patented with a reservation of the oil and gas: deposits to the

United' States which is subsequently included within the outer
limits of the boundary of a reservoir right-of-way thereafter,
granted is: not 'affected by the right-of-way so as to make the oil
and gas subject to disposal under the act of May 21, 1930, and the
reserved deposits are subject to leasing only underi'the Mineral
Leasing Actz… 5f u d : Leasing Act __ _ -_ ~~~-- ------------------------ 153

ROYALTIES
1. A noncompetitive oil and gas lease in Alaska issued prior to July

3, 1958, and extended thereafter for a fiveyear term must pay
royalty, when due, tthe rate of 12½ 2percent the rate for leases
covering similar lands in the other States of the United States--- 217

PATENTS ' PUBLIC LANDS'

EFFECT

- 1. Until patent issues, the Secretary of the Interior. retains jurisdiction
to inquire, sa sponte, into the validity of an entry, completed.
except for issuance of the patent, and to set it aside for defects
or rmistakesa existing on the date the entryman met the final

'requiremients 157
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1. An application for a phosphate prospecting permit is properly re-

jected when the application is not accompanied by payment of the
first year's rental as required by regulation… … _ -__-189

RENTALS

1. An application for a phosphate prospecting permit is properly rejected
when the application is not accompanied by payment of the first
year's rental as required by. regulation _-_-_-___-___-__: 189

PUBLIC LANDS:
CLASSIFICATION

1. Acquired lands under the administrative jurisdiction of a Federal
agency other than the Bureau of Land Management are not
subject to the land classification provisions of 43 CFR, Part 2410. 505

JURISDICTION OVER

1. The question whether the Department of the Interior may perform
soil and moisture conservation operations pursuant to the Soil
Conservation and Domestic Allotment Act of 1935 (49 Stat. 163,
as amended; 16 U.S.C. secs. 590a-590e, 590f, 590g, 590h, 590i,
590j-590q. (1958) ), on a particular tract of land is answered by

deterining whether the Department has administra ve juris-
diction over the tract. If the tract is under the Depa'rtment's
administrative jurisdiction, the Department may perform such
soil and moisture operations on the tract, even :though the bene-.
fits of such operations accrue in whole or in part to other lands not
under the jurisdiction of the Depanrtrhet. Accordingly, the De-
partment may coadnet soiliand moisture conservation operations
on lands under its jurisdiction where the primary benefits from
such operations accrue to lands in private ownership or to feder-
ally owned improvements which are under the jurisdiction of
other Federal agencies. In addition, the Department of the In-,
terior may perform soil and moisture conservation operations on .
lands not under the jurisdiction of the Department, provided that
the operations have as their primary purpose the protection and
benefit of lands which are under the jurisdiction of the Depart-
ment- 92

PUBLIC RECORDS

1; Reports of examinations of mining claims by Government examiners
7*, are generally considered as confidential intra-departmental com-

munications and will not he made available to mining claimants;
however, in an exceptional case where the Government flooded the
l land in a claim before initiation of a contest challenging the
mineral character of the flooded land and there appears no obvi-
ous detriment to the public interest, the reports will be made
available to the mining claimants * 248

2. Where -the request of an appellant for a copy of the record is not
answered by inadvertenct but the appellant makes not attempt to

- inspect the record in accordance -with Departmental procedure,
- asks for no extension-of time within whichto file a statement of

- reasonsfor the appeal onthe ground-that the record has not been



.576 "INDEX-DIGEST

PUBLIC RECORDS-Continued Page

made available to him, and his attorney has been fully apprised in
; a Departmental decision in which he was counsel of a document

in the record which he desires to have copies of, the failure to
respond to his request for copies of the record is not prejudicial__ 287

PUBLIC SALES

PREFERENCE RIGHTS

1. Where a preference-right claimant in a public sale, in compliance
with the current departmental regulation, submitted with his
preference-right bid an amount equal to the purchase price of the
offered land plus the cost of publication of notice of the sale. It
was necessary that he comply with the then-superseded procedure
set forth in the regulation in effect at the date of the sale as neither
the interests of the United States nor the rights of other parties
were thereby adversely affected… - _ - 514

RAILROAD GRANT LANDS

1. The Secretary of the Interior has authority under the act of May 21,
.1930, to dispose of deposits of oil and gas underlying the- right-of-
way granted to the Union Pacific Railroad Company pursuant to

* the acts of uly 1, 1862, and July 2, 1864, even though the lands
traversed bathe right-of-way were later granted to a State as
school lands-___- 7_

RECLAMATION HOMESTEADS.

GENERALLY
1. Under the act of August 13, 1953, a reclaiation homestead entryman

: whose farm unit isfound to be insufficient to support a family is
entitled to relinquish his entry and to make a lieu entry on the
same or another reclamation project or to obtain an amendment
of his entry by the addition of sufficient adjacent irrigable land to
constitute a farm unit which will support a family, and he may
have his residence, improvements, and cultivation o the original
entry credited as performance of the requireients of the home-
stead and reclamation law on the lieu or amended entry -- ST

2. Where a reclamatioff houestead entryman relinquishes his entry and
subsequently contracts to sell the improvements but reserves the
right to farm the entry during the folowing crop season, he is
not disqualified from making an exchange entry under the act of
August. 13, 1953-- -S----------------- --- - 8T

3. An entryman who first makes a proper entry in one reclamation proj-
ect and then acquires another entry in: a different, project, both of
which entries together have more than 160 irrigable acres, can
dispel any: possible objection to his first entry under the excess

;:acreage provisions of the reclamation law by disposing of the
second. entry - 77… _ - -… 7_7 --- -------- 87

Cancellation

1. Where' a reclamation homestead entryman has met all the residence,
improvement, and cultivation requirements under the homestead
laws and: thenfirelinquishes his entry and makes an exchange
entry under the act of August 13, 1953, it is erroneous to 'cancel
the lieu entry on the ground that he is not: living, on the entry
and does not have a bona fide intent to make the entry his home--- ST
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1. An entryman who first makes a proper entry in one reclamation proj-
ect and then acquires another entry in a different project, both of
which entries together have more than 160 irrigable acres, can
dispel any possible .objection to his first entry under the excess
acreage provisions of the reclamation law bydisposing of the
second entry ------ -------------- --------_ __ 7_= 87

EXCHANGE
1. Under the act of August 13,'1953, a reclamation homestead entryman

whose farm unit is found to be insufficient to support a family is
entitled to relinquish his entry and to make a lieu entry on the
same or another reclamation project or to obtain an amendment
of his entry by the addition of sufficient adjacent irrigable land to
constitute a farm unit which will support a family, and' he may
have his residence, improvements, and cultivation on the originalV:':
entry credited as performance of the requirements of the home- -

stead and reclamation law on the lieu or amended entry …__… 87
2. Where a reclamation homestead entryman relinquishes his; entry and

subsequently contracts to sell the improvements but reserves the
right to farm the entry during the following crop season, he is not

* disqualified from making an exchange entry under the act of
August 13, 1953… ______ _87

3. Where a reclamation homestead entryman has met all the residence,
improvement,. and cultivation requirements under the homestead
laws and then relinquishes his.entry and makes an exchange entry
under the act of August 13, 1953, it is erroneous to cancel the lieu
entry on the ground that he is not living on the entry and does not
have a bona fide intent to make the entry his home-----S 87.

REGULATIONS

APPLICABILITY -

1. Where a preferance-right claimant in a public sale, in compliance with
the current departmental regulation, submitted with his; prefer-
ence-right bid an amount equal to the purchase price of the offered
land plus the cost of publication of notice of the sale, it was not
necessary that he comply with the then-superseded: procedure set
forth in the regulation in effect at the date of the sale as neither
the interests of the United States nor the rights of other parties
were thereby adversely affected- 514

REORGANIZATION PLANS

1. SectionS of Reorganization Plan No. 4, effective June 30, 1940,'(5 1.R..
* 2421; 54 Stat. 1234, 1235;.note following. 5U.S.0. sec. 133t(1958)), 
transferred to the Department of the Interior the full power which
was formerly vested in the Department of Agriculture, pursuant
to the Soil Conservation and Domestic Allotment' Actoof 1935 (49
Stat. 163, as amended 16 U.S.C. secs. 590a-590e, 590f, 590g, 590h,
5901, 590j'90q (1958) ), with respect to lands 'otherwise: under the
jurisdiction of the 'epaftment o' 'the. Interior.' The question
whether the Department of the Interior may perform soil and
moisture conservationoperations *pursuant'to the Soil Coziserva-
tion and Domestic Allotment Act off '1935 (49 Stat. 163, as
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amended; 16 U.S.C. secs. 590a-590e, 590f, 590g, 590h, 590i, 590j-:
590q (1958) ), on a particular tract of land is answered by deter-
mining whether the Department has administrative jurisdiction
over the .tract. If the tract is under the Department's adminis-
trative jurisdiction, the Department may perform such soil and
moisture operations on the tract, even though the benefits of such
operations accrue in whole or in part to other lands not under the
jurisdiction of the Department. Accordingly, the Department
may conduct soil and moisture conservation operations on lands
under its jurisdiction where the primary benefits from such opera-
tions accrue to lands in private ownership or to federally owned
improvements which are under the jurisdiction of other Federal.
ageneies__------------ ---------- ------------------------ 92

RIGHTS-Or-WAY

ACT OF MARCH 3, 1891:
1. The grant of a right-of-way under the act of March 3, 1891, is a grant

through the public lands of the United 'States and does not attach
to the oil and gas deposits reserved to the United States in land
patented prior to the grant of the right-of-way_ __-_a_-_ 153.

NATURE OF INTEREST GRANTED

1. The Secretary of the Interior has authority under the act of May 21,
1930, to dispose of deposits of oil and gas underlying the right-
of-way granted to the Union Pacific Railroad Company pursuant
to the acts of July 1, 1862, and July 2, 1864, even though the lands
traversed by the right-of-way were later granted to a State as
school lands -_------_--____ 76

RULES O PRACTICE
GENERALLY

1. Where the request of an appellant for a copy of the record is not
answered by inadvertence 'but the appellant makes no attempt to
inspect the, record in accordance with Departmental procedure,
asks for no extension of time within which to file a statement of
reasons for the appeal on the ground that the record has not been
made available to him, and his attorney has. been fully apprised
in a Departuiental decision in which he was counsel of a docu-
ment in the record which he desires to have copies of, the
failure to respond to his request for copies of the record is not
prejudicial ------ _-_-_-_-__:-- 287

APPEALS
Generally

1. A motion for reconsideration will be denied where representations
presented are not persuasive of error by the Board, and the other
matters advanced were fully considered by the Board in its
original decision ___-_- __-_-____-- __ 533

2. A decision holding a desert land entry for cancellation will be.
vacated and the case remanded for further proceedings where.
during the pendency of a petition for reconsideration the Depart-
ment adopts a policy concerning similar, entries permitting them

.:to proceed to patent in certain circumstances under principles
of equitable adjudication __-_-_- __- __-- . 536
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1. Under construction contracts incorporating the provisions of the

Davis-Bacon Act covering mini mum wage rates, where the princi-
pal disputes concern the question of whether or not work was

* performed "directly upon the site of the work" as provided in the
Act, and where current interpretations of the Department of
L Labor and the Comptroller General are in conflict, the Board will
decline to exercise jurisdiction over the appeal, pursuant to the
doctrine 'of forum non cdneniens, and the appeal will be dis-
missed --------------- __ ___ --- 269

2. An appeal will be dismissed for lack of jurisdiction as to claims of the
contractor for expenses of delays allegedly caused by the Gov-
erliment,; where such delays are not compensable under the pro-
:visions of the contract___= ________ -------------…-:415

Serviee on Adverse Party

:1. In contest proceedings initiated under Circular No. 460 and the Rules
of Practice in effect in the early thirties, service of notice of con-
test by registered mail was proper and effective and may be-
proved by a post office return receipt under the following circum-
stances,: (1) Where the signature of the person signing the post
office return receipt is identical with the name of the mining
claimant; (2) Where:the signature of the addressee is consistent
with the surname and given names or initials of the claimant;
(3) Where the surname of the signature on the return receipt is
different than the name of the locator but the record shows that
the claimant has married: and that she has signed with her

- married name:; and (4) Where the receipt is signed by an agent
of the addressee and there is written evidence of the agent's
authority tosign for the addressee… ___ ______ _ 313

2. In contest proceedings initiated under Circular No. 460 and the Rules
of Practice in effect in the early thirties, a post office return
receipt for letters bearing notices of contest is not sufficient proof
'of service if it bears a signature clearly different and inconsistent
with the name of the claimant and there is no evidence showing
that the party signing' the receipt had written authority to sign
for the claimant --------------- 312 :

3. Service of notice of contest-by registered mail is a form of notice
reasonably calculated to give a party knowledge of administrative
proceedings and an opportunity to be heard and, consequently
where authorized by statute. and the rules of an administrative

* agency, it satisfies the requirements of due process ---------- B13
4. Unless it is'affirmatively shown to the contrary by the mining claim-

ant, the presumption of identity between the; claimant 'and the
recipient of a' notice of contest in adverse proceedings before the

':Department is :not overcome by minor discrepancies in the use
of given names or initials of the parties in; the notice of contest
and the post ofie return receipt ' _ 813'

: . i ;D - -- : 2tT: Ad 0 A: i: :--: -:-: V -i: -: : X 
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1.,,A claim for additional payment arising out of the extensive failure
and cracking of plaster and the repair thereof by the contractor
will be denied where the weight of the evidence discloses that
the defective plaster was, the result of noncompliance by the
plastering ,subcontractor withindustry specifications and instruc-
tions that were known or readily available to, the contractor:…____: 26

2. Where,. under the. terms, of a pre-hearing agreement-limiting the
number of witnesses, the parties to acontract appeal proceeding
exchanged lists of names of proposed witnesses and where one
party having had opportunity to do so failed to notify timely the
opposing party of its intent.to call an additional witness whose
name had not been submitted, the testimony aof suchadditional
witness will be disregarded by the Board-_____- 449

GOVERNMENT CONTESTS.

1. Where a stipulated record in a government contest filed against desert,
land entrymen raises more questions concerning the possible
maia fides of the entrymen than it answers, the contest should not'
be dismissed _ ----------- 156

HEARINGS, . ' - ;
1. A hearing officer is not-disqualified nor will his findings be set aside in

:a mining contest upon a charge of 'prejudice and prejudgment of
the case in the absence, of a showing'of biast …141

2. Where an applicant to purchase an 8o-acreAtrade and manufacturing
site claim asserts' that .he has' occupied and used all the acreage in
meeting the requirements of section 10 of the- act of May 14', 1898,
and requests: a hearing to prove the extent of the acreage so
'claimed after' the Bureau has required him to! amend his applica-
tion by filing a .new description to include no more than: 10 acres,
the case will be, remanded for a hearing to 'resolve,the factual
issues raised relevant to the issue of whether the requirements of
the act have,,been satisfied and, so,: what acreage the applicant

'.maybe entitled to purchase - _ -_____ ---_-_ 239
3. Where an appellant has never requested a hearing .and has been given i

every opportunity to submit whatever evidence on his behalf he
desired, he. cannot. rightfully, complain that he has been denied an
opportunity to be heard --- --------------- ------ -- 287

4. No formal evidentiary type hearing is required by statute prior to a
reduction in the, size of a stock-driveway, but if a formal orin-
formal hearing is held, the Secretary, in whom. the final author-
ity rests, may make such use of it as. he desires _- __---'- 352

'5; Where the Navajo jTribe of Indians has, protested against issuance
of a patent tothe State of Utah. underthe act of June 21, 1984,
to numbered sections which the State claims as having vested in
it pursuant to the-.grant. for school; putposes under its; Enabling
Act and the Tribe has requested a hearing alleging that. thevest-
ing of titlein the State under the grant.was-precluded by occu-
pancy of the sections by Navajo:Indians ran that title is, now in
the Tribe pursuant to acts of Congress, a hearing will be ordered
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for the purpose of receiving evidence as to the full extent and
nature of 'the occupancy alleged by the Tribe in order to make

an informed and definitive determination of the question as to
when, if ever, title did vest in the State--

6. There is no basis for ruling that a hearing examiner in a proceeding
to determine surface rights to mining claims under the- act of -:

- July 23, 1955, was personally prejudiced against the mining claim-
- - ant and that the claimant was denied any rights, where a-motion

:,for a change of- examiner:-filed under section 7 of the Adminis-
trative Procedure Act was not timelyfiled and the accompanying
affidavit alleging bias simply asserted that the examiner. had

;.,never ecided a ase in favor of mining claimants in Oregon,
- since such an assertion is insufficient to show bias by the examiner

against the particular claimant, and further where there is
nothing in the record showing-any evidence of bias or prejudiced
by. the examiner. __ -----------

7. Although: a hearing, is not required prior-to a determination that a
lake is nonnavigable and its bed public lands, aState which has
heretofore notbeen informed of the factual.basis for such a deter-
mination will be- allowed to present such information as it de-

;sires supporting its view that. the lake is navigable and -the
- Director will then decide whether a hearing would be useful-_

PRIVATE CONTESTS -

1. A private iontest against a trade and manufacturing site claim can-
not be instituted by- a person: seeking a preference right of entry
pursuant to the acts 'of May 14, 1880, or March 3, 1891, since
those acts- relate only to contests against honestead and desert
land- entriesz ------

2. A private contest against a trade and manufacturing site claim.cant
not be instituted by a soldiers' additional homestead applicant- not

- claiming present title to or an interest in- the land involved; how-
ever,-the defective contest may be considered to be a protest and
adjudicated accordingly -__

PROTESTS - i

1. A protest against allowance of an- application for patent to a placer
mining claim is properly dismissed where the protestant fails
to show ;that the placer applicant has- not complied with the. re-
quirements-of the law, for obtaining a patent- _ _

SUPERVISORY-; AUTHORITY OF SECRETARY - -

1. Until patent issues; the- Secretary of the Interior retains jurisdiction
- to inquire, sua sponte, into the validity: of an entry, completed

except for issuance of the patent, and tozset it aside for defects
or mistakes existing on the date the entryman met the, final
requirements-- - _ --------------------- --------------

2. In the exercise of his supervisory authority over the public lands,
the Secretary of the Interior may, without further notice and
hearing,' declare mining claims to be null and void where, after 'ad-
versary proceedings brought against the claims, a hearing ex-
aminer has found that there has been -no discovery within the
limits of the claims and has rejected patent applications for the
claims ____-__-_____ -__-_-_- _- __- _-_
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RULES OF PRACTICE-Continued
.SUPERVISORY AUTHORITY OF SECRETARY-aContinued Page
3. In the exercise of his supervisory- authority over the public lands,

the Secretary of the Interior may, after a hearing examiner's
decision has become the.decision of the Department, issue. :a
clarifying decision when it becomes apparent that, the parties
affected do not understand the import of the earlier decision- _ ___213

WITNESSES

1. Where, under the terms of a pre-hearing agreement limiting the num-
ber of witnesses, the parties to a contract appeal proceeding. ex-:
'changed lists of names of proposed witnesses and where one party
having had opportunity to do so failed to notifytimely the oppos-
ing party of its intent to call an additional Witness whose name
had not been submitted, the testimony of such additional witness
will be disregarded by the Board- -_ ---- 449

SCHOOL LANDS

GRANTS OF LAND :
1. Where the Navajo Tribe of Indiansthas protested-against issuance of-'

a patent to the State of Utah under the act oflJune 21, 1934, to
numbered sections which the State claims as having vested in it
pursuant to the. grant for school purposes under its Enabling
Act and the Tribe has requested a hearing alleging that the vest-
ing:of title in the State under the grant was precluded by occu-
pancy of the sections by Navajo Indians and that title is. now: in
the Tribe pursuant to acts of Congress, a hearing will be ordered
for the purpose of receiving evidence as to the full extent' and
nature of the occupancy alleged by the Tribe in order to make an
informed and definitive determination of the question as to whet,
if ever, title did vest in the:State _ -__ _-_-__:-361

MINERAL LANDS
1. The Secretary of the Interior has authority under, the act of May

21, 1930, to dispose'of deposits of oil and gas underlying the right-
* of-way granted to the Union Pacific Railroad Company pursuant
to the acts of July 1, 1862, and July 2,' 1864, even though the
lands traversed by the right-ofwway were later granted to a State
as school lands ' ------------------ T6

PARTICULAR STATES
L Where the Navajo Tribe of In'dians has protested against issuance

of a patent to the State of Utah under'the act of June 21, i934, 'to
numbered sections which the State claims'as having vested in it
-pursuant to the grant for school purposes: under its Enabling Act:-
and the Tribe has requested a hearing alleging that the vesting
of title in the 'State under the grant was precluded by occupancy
of the sections by Navajo Indians and that title is now in the
Tribe pursuant to acts of Congress, a hearing will be ordeted for
:the purpose of receiving evidence as to the full extent' and nature
of the occupancy alleged by the Tribe in order to make an in-
formed and definitive determination of the question as to when,
if ever, title did vest in the State …8 _ _____ _ ----___ - 361
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SECRETARY OF TE INTERIOR

1. Where an approved lease of individually owned restricted Indian land
provides for the direct payment of rentals to the owner or. his
legal representative (guardian or conservator), the rental pay-
ments must be treated as unrestricted funds as of the time of
p payment, but future or anticipated rentals. are classed as re-
stricted property over which the Secretary of the Interior may re-
capture supervision over the collection, care and disbursement.

* Any action of the legal representative (guardian or conserva-
* tor) or of the gu rdianship court to obligate such future or anti-

cipated rentals would be ineffective unless approved by the Secre-
tary of the Intetior…

2. In the exercise of his supervisory authority over the public lands, the
Secretary of the Interior may, without further notice and hearing, '
declare mining claims to be null and, void where, after adversary
proceedings brought against the claims, a hearing examiner has
'found that-there has been no discovery within the limits of the

* claims and has rejected patent applications for the claims _
S. In the exercise of his supervisory authority over the public lands, the

Secretary of the Interior may, after a hearing examiner's de-
cision has become the decision of the Department, issue a clarify-
ing decision when it becomes apparent that the parties affected
do not understand the: import of the earlier decision ____

SMALL TRACT ACT
GENERALLY

1. When la small tract application is filed, a mining claim is subsequently
located on the same land, and the land is then classified as chiefly
valuable for small tract purposes, the classification relates back
to the time of the filing of the small tract application and-the'sub-
sequent mineral location becomes invalid upon allowance of the
application- _-_-=:-___-_-_-_-___ _

2. The Secretary is under no obligation to issue regulations providing
for mineral location of mineral deposits reserved from disposition
under the Small Tract Act…-------

::~ ~ ~~~~~~~~~~~- .:77 ---- :~- ----------- 0 ,

SOIL AND MOISTURE CONSERVATION

1. The question whether the Department of the Interior may perform
soil and moisture conservation operations pursuant to the Soil
Conservation and Domestic Allotment Act of' 1935 (49 Sbat. 163,
as amended; 16 U.S.C. sees. 590a-590e, 590f, 5909, 590h, 590i,
?590j-590q (1958)), on a particular tract of land is answered by
determining whether the Department has administrative juris-
diction over the tract. If the tract is under the Department's
administrative jurisdiction, the Department may perform such
soil and moisture operations on the tract, even though the bene-
fits of such operations accrue in whole orin part to other lands
not under the jurisdiction of the Department. Accordingly, the
'Department'may conduct soil and moisture conservation opera-
'tons 'on lands under its jurisdiction where the. primary benefits
from such operations accrue to lands ini private ownership or to
federally owned improvements which are'under the jurisdiction
of other Federal agencies. In addition, the Department of the
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SOIL AND MOISTURE CONSERVATION-Continued page

Interior may perform soil and moisture conservation operations
on lands not'under the jurisdiction of the Department, provided

- that the operations have as their primary purpose the protection
* and ben'efit of lands which are under the jurisdiction of the

Department____-__ - ___ _- ----------

SOLDIERS' ADDITIONAi HOMESTEADS
GENERALLY

1. A private contest against a trade and manufacturing site claim cannot
be instituted by' a person seeking a preference right of entry pur-
suant to the acts of May 14, 1880, or March 3,1891, sincethose acts
relate only to contests against homestead and desert land entries_ , 242

2. A private contest against a trade and manufacturing site claim cCnnot
-be instituted by a- soldiers' additional homestead applicant- not
claiming present title to or an interest in the land involved; how:
ever, the defective contest may be considered to be a protest and

* adjudicated accordingly- ------------ ------ -246
LANDS SUBJEGT TO

1. When notice of location of a trade and manufacturing site claim has
been filed and subsequent thereto a soldiors' additional homestead
:application is filed for the land, and the trade site applicant ad-
mits that he has made no improvements on the land or done any-
thing else in furtherance of establishing a trade, and manufac-
turing site beyond.filing a notice of location, no right tthe land
has been acquired by the trade and manufacturing site applicant, .
and the land is-properly subj6ct to the filing of the soldiers' addi-
tional homestead application - __-____,-_-_-_-__-243

SUBMERGED LANDS .:

1. Where a surveyed lot of public land riparian to a nonnavigable body
of water is leased according to the-plat of survey, the area covered

: by the original lot remains in the lease even though part of the lot -

is later covered by water _ _-__ -_-_-_-____ 251
2. Where a surveyed lot of public land riparian to a nonnavigable body

of water is leased according to the plat-of survey, the area covered
by the original lot remains in the lease even though part of the lot
is thereafter covered by water -__ 266

SURFACE RESOURCES ACT

GENERALLY
1. A;Government mineral examiner investigating a mining claim prior

. to a proceeding under the act of July 23, 1955, has no duty to test
a claim for discovery beyond examining the discovery points made
available by the mining claimant - _ I- ____ 141

2. Inaproceeding under:sectionZ (c) of the.act of July 23, 1955, to deter-
.*mine the rights of: :a.mineral claimant to the surface resources of
-his mining claim, the claim is properly subjected to the, terms and

-'limitations of section 4 of that act unless it is shown that there was
a valid discovery within the meaning of the mining laws made
within the limits of the claim prior to the date of the act …_ 142
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SURFACE RESOURCES ACT-Continued
GENERALLY-Continued Page

3. Although the alienage of a mining claimant may not provide a ground
for collateral attack upon his possessory title by other claimants, -

it is a ground upon which the United States, as sovereign, may
reject the alien's verifiedstatement filed under the act of July 23, :
1955, asserting surface rights to a mining claim, because the min-
ing laws authorize the occupancy and purchase of public lands for
their minerals only by United States citizens or those who have
declared their intent to become citizensi…------ L --____ 233

4. In a proceeding under section 5(c) of the aet of July 23, 1955, to deter-
mine the rights of a mining claimant to the surface resources of his.E-
claims in order to prevent the claims from being held subjected to
the terms and limitations of section 4 of that act, it must be found
that there was a discovery of valuable mineral depositsjwithin'the''
claims at the date of 'the act and that the claim is still valuable
for the mineral deposits; after the Government presents evidence
to show prima f acie that Ithere has been no discovery, the' burden
of proof shifts to the claimant to. show by a preponderance of the
evidence that there: has been a disizovery, and that the claims are
valuable for their mineral deposits…_ … _367

5. When in a proceeding under' section 5(e) of the act of July 23, 1955,
the Government establishes a pr a fcie right to the surface
resources of mining claims located for cinnabar by evidence that
Government examiners found no cinnabar in any of the workings
'that could be examined and sampled so far as the examiners could
ascertain from advie by the mining claimant's xepresentatives and
-from their inspection 'of the claims hampered by insufficient mark-
ings of the claims, evidence by the claimant was insufficient to _
sustain its burden of proving with a preponderance of the evidence
a discovery on each claim where it simply showed that conditions

,.might be favorable for the formation, of cinnabar and that some
cinnabar ore was foundin-lthe past, but which primarily shows
that further exploration and development of the claims to estab-
lish the locus of ore-carrying veins has' been recommended by
claimant's mining engineer'consultants, and there is no probative
evidence establishing the existenCe of 'ore bodies of suffiizient value

,that would justify ani expectation that a profitable mine might
be developed… _______ _368

HEARINGS
1. There is no basis for ruling that a hearing examiner in a proceeding

to determine surface rights to mining claims under the act of
July 23, 1955, was personally prejudiced. against the mining-
claimant and that the claimant was denied any rights, where a
motion for a change of examiner filed under section 7 of the

: Administrative Procedure At was not timely filed and the
accompanying affidavit alleging bias simply asserted that the ex-
aminer had never decided a case in favor of mining claimants in
Oregon, since such an assertion is insufficient to show.: bias:by .
-the examiner against the particular claimant, and further where
there is nothing4in the recordifshowing any evidence of bias or
prejudice by the examiner 367
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SURFACE RESOURCES ACT-Continued' Page.

VERIFIED STATEMENT
1. Although the alienage of a mining claimant may not provide a ground

for collateral attack upon his possessory title by other claimants,
it is a ground upon which the UnitedStates, as sovereign, may
reject the alien's verified statement filed under the act of July 23,
1955, asserting surface rights to a mining claim, because the
mining laws authorize the occupancy and purchase of public
lands for their minerals only by United. States citizens or those
who have declared their intent to become citizens_________…___- … 233

SURVEYS OF PUBLIC LANDS

GENERALLY
1. A metes and bounds description of a tract of land in an oil and gas

lease offer must be connected to an official corner of the public
land surveys, which term. includes township corners, section
corners, quarter-section corners and meander corners and ex-
cludes quarter-quarter section corners and lot corners established
by protraction, but an offer is not to be rjected for failure to tie
the description to an official corner where the point of beginning

* for the description is a lot corner which is also a meander corner . .527

TAYLOR GRAZING ACT

GENERALLY

1. Section of the.Taylor Grazing Act provides. that lands withdrawn
for a stock-driveway may be added toa, grazing, district and made
subject to the Taylor Grazing Act c- - - - - -352.

TORTS.
CONTRIBUTORY NEGLIGENCE

1. From the mere fact that a claimant was hurrying at the time of the
* accident, it cannot be concluded' that the claimant was contribu-

torily negligent, and not reasonably'careful - ' 348
LICENSEES AND INVITEES

*: 1. In the District of Columbia, those using the public: parks and adjoin-
ing sidewalks which are under the jurisdiction :of the United
States. are doing so at the invitation of the Government, and there-

*f;, fore, are licensees by invitation. The duty owed to licensees by
*:: 0 : invitation by the Government is to use reasonable and ordinary

* * l: care for their safety and to provide reasonably safe premises, and
;' :2-; to protect them or warn them against any danger known to the'

Government whieh a careful person might not discover - 348
. 2. The duty owed by the Government to a licensed by invitation in the

District of Columbia includes the duty to warn of obstructions
on sidewalks adjoining public parks on United States'Reserva-- -- '-":'-tions-_ --------------- 348

WITHDRAWALS AND RESERVATIONS

STOCK-DRIVEWAY WITHDRAWALS .

1. The Secretar y of .the Interior may revoke a stoek' driveway With-
drawal or reduce its dimensions when the conditions which: justi-
fled its establishment cease to exist- __'_ --- 352
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WITHDRAWALS AND RESERVATIONS-Continued Page

STOCK-DRIVEWAY WITHDRAWALS-Continued

2. Section 1. of the Taylor Grazing Act provides that lands withdrawn
for a stock-driveway may be added to agrazing district'and made
subject to the Taylor Grazing Act_--- I _ ___ 352

3. No formal evidentiary type hearing is required by statute prior to a
reduction in the size of a stock-driveway, but if a formal or in-
formal hearing is held, the Secretary, in whom the final authority
rests, may make such use of it as he desires - 352

4. A stock-driveway is to be reduced in length and width where the use
of it for trailing purposes has decreased so substantially that only.
7 percent of the available forage is used for that purpose and 48
percent for a type . of winter grazing under a local practice; a
driveway which allows 4 times the forage consumed in trailing
and which provides adequate width for the current use is suffi-
cient even though it is greatly reduced in length and width - 8 352

WORDS AND PHRASES

1. The term "assignment" as used in the act of March 28, 1908, applies
to a transfer to a coiporation of the rights of a desert land entry-0
man to enter upon the lands and remain in exclusive possession
thereof and to grow and harvest crops thereon for the primary
benefit. of the corporation-_ 156

2. The terms "assignment," "hold" and. "otherwise" as used in section
7 of the act of March 3, 1891, are words of broad signification and
their precise.meanings depend on the context in which they are
used - ---------------- 156

3. A corporation which has acquired actual possession; or the right of
actual possession to more than 320 acres of desert land "holds"
such acreage within the meaning of the prohibition of section 7 of
the, act of March 3, 1891 … -156
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