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PREFACE
This volume of Decisions of the Department of the Interior covers
the period from January 1, 1964, to December 31, 1964. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.
The Honorable Stewart L. Udall served as Secretary of the Interior
during the period covered by this volume; Mr. James K. Carr served
as Under Secretary; Messrs. Frank P. Briggs, John A. Carver, Kenneth Holum, and John M. Kelly served as Assistant Secretaries of the
Interior; Mr. D. Otis Beasley served as Administrative Assistant
Secretary; Mr. Frank J. Barry served as Solicitor of the Department
of the Interior. Mr. Edward Weinberg served as Deputy Solicitor.
This volume will be cited within the Department of the Interior
as "71 I.D."

Secretary of the Interior.
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ERRATA

Page 2-Line 9, delete the word for and add was.
Page 2-Paragraph 4, line 5-existanoe should read eistence.
Page 10-Footnote 3, line 2-Jack Carmen v. United States, 143 Ct. Cl. 747
(1958) should read Jack Carman.
Page 147-United States v. G. C. (Tom) Mulkern, A-27746 (January 19,
1962), should read (January 19, 1959).
Page 289-Paragraph 5-8 point, line 18-43 CFR, 1964 Supp. 123.d(l)
should read 43 CFR, 1964 Supp. 3123.2 (d) (1).
Page 346-Footnote 14, line 5-32 Stat. 744 (1903) should read 32 Stat.
744 (1902).
Page 367-Footnote 3, line 3-Anthony P. Miller, Inc. v. U.S. 111 St. (Y. 252,
330 (1948) should read 111 Ct. CZ. 252,330 (1948).
Page 396-Footnote 3, line 6-Robison, Transferee, 48 L.D. 384, should read
Robinson, Transferee, 48 L.D. 384.
Page 443-Paragraph 2, line 2-Irrigation District filed a Contest Na 5740,
should read Contest No. 5740.
Page 447-Odd Page Nos. 449, 451, 453, 455 and 457, U.S. v. E. V. Pressentin
and Devisees of the H. A. Martin Estate, should read H. S. Martin Estate.
Page 536-Line 13-Columbia Basin Project Act of Mar. 10, 1943 (47 Stat.
14,16) should read (57 Stat. 14,16).
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF
Di;PARTVIE1{TAL. DECISIONS PUBLISHED IN INTERIOR DECISIONS
The table below sets out in alphabetical order, arranged according to. the last name of the first party named in the Department's
decision, all the departmental decisions published'in' the -Interior
Decisions, -beginning with volume 61; judicial reView of which was
sought by one of the parties concerned. The name of the action is
listed as it appears on the court docket in each court., Where the
decision of the court has been published, the eitatioii is given; if not;-the docket: number and date of final action taken. by the court is
set out. If the court issued' an opinion in a nonreported case, that
fact is indicated; otherwise no opinion was written. Unless otherwise indicated, all suits were commenced in the United States 'District :ourt for the. District of Columbia; and, if appealed, were
appealed to the United States Court of Appeals for the District of
Columbia Circuit. Finally, if judicial review resulted in a further
departmental decision, the departmental decision is cited. Actions
shown are those taken prior to the end of the, year covered by thisvolume.

Adler Constmction' Co.. 67: I.D. :21 (1960): (Reconsideration)
*

Adler Constrtwtion o.,1v. United States, Cong. 10-60. Suit pending.:

Allied Contractors,Inc., 68 I.D. 145 (1961)
Allied Contractors, Inc., v.' United States, Court of Claims No. 163-63.
Suit pending.

Max BahraThe
eTeas C'ompan,;63 I.D. 51 (1956)
Max Barash v. Douglas McKayi, Civil Action No. 939-56. Judgment for
defendant, June 13, 1957; reversed and remanded, 256 F. 2d,714 (1958);
judgment for plaintiff, December 18,1958, U.S. District Court D.C., 66 I.D. 11
(1959). -No petition.

Banard-CrtissCO., 64I.D. 312(1957), 65 I.D 49 (1958)
Barnard-CirtissCo.-v. United States, Court of Claims No. 491-50.

Judg

8mentfor plaintiff, 301F 2d 909 (1962).

Euenia Bate, 69 I.D).230 (1962)-

-

:

-

'

Katherine S. Foster Brook E. Duncan, II v. Stewart L. Udall, Civ:i
Action No. 5258, United States District Court for the District of New
Mexico.

Reversed'335 Y.
0 S

f\9 Wf
' S

2d828.(1th Cir. 1964).
XSD'

1t;00~

:E

f

Na petition.,
luS-f

X. X

.
-,

'

0

XX
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Sam Bergesen, 62 I.D. 295
Reconsideration denied, IBCA-11 (December 19,1955)
San Bergesen v. United States, Civil No. 2044, in the United States District Court for the Western Division of Washington. Complaint dismissed,.
March 11, 1958. No appeal..

BLM-A-045569,70 I.TD. 231 (1963)
New York State Natural Gas Corp., 'o. Stewart L. Udal, Civil Action No..
2109-63. Suit pending.

MelvinA. Brown, 69 I.D. 131 (1962)
Melvin A. Bron v. Stewart L. Udall, Civil Action. No. 3352-62. Judgment:
for defendant, September 17, 1963. Judgment reversed, 335 F. 2d 706 (1964).
No petition.

The CaliforniaCompany, 66 I.D. 54 (1959)
The California Company v. Stewart L. Udall, Civil Action No. 980-59.Judgment for defendant, October 24, 1960 (opinion). Affirmed, 296 F. 2d
384 (1961).

Carson Construction Co.,62-I.D. 422 (1955)
Carson Construction Co. v. United States, Court of Claims No. 487-59.Judgment for plaintiff, December 14, 1961.. No appeal.

Mrs. HannahCohen, 70 I.D. 188 (1963)
Hannah and Abram Cohen v. United States, Civil Action No. 3158, United'
States District Court for the District of Rhode Island. Compromised.

BarneyB. Colson, 70I.D. 409 (1963)
Barney B.. Colson et a., v. Stewart . Udall, Civil Action No. 63-26-Civ.-Oc, United.States Distriet Court for the Middle District of lorida.
Suit pending.

Coltmban Carbon Company, Merwin E. Liss, 63 I.D. 166 (1956)
Merwin B. Liss v. Fred A. Seaton, Civil Action No. 3233-56. Judgment fordefendant, January 9, 1958. Appeal dismissed for want of prosecution, Sep-tember 18, 1958, D.C. Cir. No. 14,647.

Auice C. Copeiand,69 I.D. 1 (February 27,

1962)

-Autrice Copeland Freemen v. Stewart L. Udall, Civil No. 1578 Tucson, in
the United States District Court for the District of Arizona. Judgment fordefendant, September 3, 1963 (opinion). Affirmed, 336 F. 2d706 (1964).,

John C. deArmnas, Jr., P. A. McKenna, 63 I.D. 82 (1956)
PatrickA. McKenna v. ClarenceA. Davis, Civil Action No. 2125-56. Judg-ment for defendant, June 20, 1957; affirmed, 259 F. 2d 780 (1958); cert.
denied, 358 U.S. 835 (1958).

Terg

orpoaton, 64 .D. 368 (1957), 65DI.D: 336 (958)

The Dredge Corporationvc.,J. Russell Peny, Civil: Action No. 475, in the.
United States District Court for the District of Nevada. Judgment for defendant, September 9, 1964. Appeal filed 9th Cir., November 25, 1964.
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JohInJ. Farrellyet al.62 ID. (1955)
John J. Farrelly and The Fifty-One Oil. Co. . Douglas. fMcKay, Civil
Action No. 3037-55. Judgment for plaintiff, October 11, 1955. No appeal-

Franco Western Oil Conpany et al., 65-I.D. 316, 427 (1958)
Raymond J. Hansen 'v. Fred A. Seaton, Civil Action No. 2810-59.- Judgmentforplaintiff,August 2,1960 (opinion). Noappealtaken.

GabbsErplorationCo.,67I.D. 160 (1960)

-

Gabbs Eeploration Company v. Stewart L. Uda??, Civil Action No. 219-61.1
Judgment for defendant, December 1, 1961. Affirmed, 315 F. 2d 3 (1963),
cert. den., 375 U.S.822(1963).

Stanley GarthofnerDuvalBrothers,670I. 4 (1960)
Stanley Garthofner.v. Stewart L. Udall, Civil Action No. 4194-60.
ment for plaintiff, November 27, 1961. No appeal.-

Judg-

CeneralEecavating Co., 67 I.D. 344 (1960)
Genera? Eoiceavating Co. v. United States, Court of Claims No. 170-62.
Dismissed with prejudice December 16,1963.

NelsonA. Certtula,64I.A

it (:iO57)

Nelson A. Gerttula v. Stewart L. Udall, Civil Action No. 685-60. Judgment for defendant, June 20, 1961; motion for rehearing denied, August 3,
1961. Affirmed, 309 P. 2d 653 (1962). No petition.

Charles B. Gonsales, et al., Western Oil Fields, Inc., et al., 69 ID.D 236
(1962)
*

Pan American PetroZem Corp. t Charles B. GonsaZes v. Stewart L., Udal,:
Civil Action No. 5246, United States District Court for the District of New
Mexico. Judgment fox defendant, May 13,;1964. Appeal filed.

Cuf Oil Corporation,69I.D. 30 (1962).
Southwestern PetroZ mn Corp. v. . Stewart L. Udall, Civil Action No.
2209-62. Judgment for defendant, October 19, 1962. Affirmed, 325 F. 2d 633
(1963). No petition.

Guthrie lectrical Constrution,-62
(Supp.) (March 30, 1956)

I.D. 280

(1955); IBCA-22

Guthrie Electrical Construction Co. 'V. -nited States, Coutt of Claims
No. 129-58. Stipulation of settlement filed September 11, 1958. Compromise offer accepted and case closed October 10, 1958.

L. N. Hagood et al., 65I.D.405 (1958)
Edwin Still et al., . United States, Civil Action No. 7897, United States
District Court for the District of Colorado. Compromise accepted.
-

RaymondJ.Hansen et al., 67I.D. 362 (1960)
Raymond J. Hansen et al. 'a. Steiwart L. Udall, Civil Action No. 3902-60.
Judgment for defendant, June 23, 1961. Affirmed, 304 F. 2a 944 (1962),
cert. den., 371 U.S. 901.
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Robert Sohuleim v. Stewart L. Udall, CiviltAction No. 4131-60. Judgment
for defendant, June 23, 1961. Affirmed, 304 T. 2d 944 (1962). No petition.

Ke neth Holt, an ind'idual, etc., 6,8 I.D. 148 (1961)
Kenneth Holt, etc., v. United States, Court of Claims No. 162-62.

Suit:

pending.

Hope Aatal Gas Com'pany, 70 LD. 228 (1963)
Hope Natural Gas Co. v. Stewart L. Udall; Civil Action No. .2132-63.
Suit pending.-

Boyd L.

se v. William H. Griggs, 67 I.D. 212 (1960),

'William H. Griggs v. Michael T. Solan., Civil Action No. 3741, in the United
States District Court for, the District of Idaho. Stipulation for dismissal
filed May 15,1962.

Interpretationof the Submrged Lands Act, 71. I.D. 20 (1964)
* Floyd; A. Wallis v. Stewart L. Udall, Civil Action No. 3089-63.

Suit

pending.

I.;A. 2Terteling&bsons, Inc., 64I.D. 466 (1957)
J. A. Tertelingd Sons,' Inc., v. UnltedWS

*

sCourt of Claims No. 114-59.

Suit pending.

J.D. Armstrong Co.; Inc., 63 I.D. 289 (1956)

'

J. D.} Armstrong, Inc. v. United States, Court of Claims No. 490-56.
Plaintiff 's motion to dismiss petition allowed, June 26, 1959.

Mao, L. Krueger, Vauqhan B. Connely, 65 .D. 185; (1958)
Maoa L. Krueger v. Fred A. Seaton, Civil Action No. 3106-58.

Complaint

dismissed byplaintiff, June 22,1959.:
W. Dalton LaRe,

Sr., 69 I.D. 120 (1962)

W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil Action No. 2784-62.
Judgment for defendant, March 6, 1963.. Affirmed, 324 F. 2d 428 .(1963),
ccert.denied, 376 U.S.907 (1964).

CharlesLewellen, 70 I.D. 475 (1963)
Bernard E. Darling v. Stewart LUdall, Civil Action No. 47464.

Judg.

ment for defendant, October 5,1964. Appeal taken.

Milton H. Lichtenw'alneret al., 69 LD. 71 (1962)
A-21-63, United
I.
Kenneth MoGahan v. Stewart L. Udall,
Civil Action Noie
States District Court for the. District of Alaska. Dismissed on merits,
April 24, 1964. Stipulated dismissal of appeal with prejudice, October 5,
1964...
A. G. McKinnon, 62I.D. 164 (1955)
A. J. McKinnon v. United States, Civil Action No. 9833, United States District Court for the District of Oregon. Judgment for plaintiff, December 12,
1959 (opinion) ; reversed, 289 F. 2d908 (9thCir. 1961).
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Wade McNeil'et al., 64 I.D. 423 (1957)
Wade McNeil v. Fred A..Seaton, Civil Actdion No. 648-58. Judgment for
June 5, 1959 (opinion);:, reversed, 281 F. 2d 931 (1960). No
opinion.
Wae McNeil v. AZbert K. Leonard et al., Civil Action No. 2226, United
States District Court for the District of Montana. Dismissed, November 24,
1961 (opinion). Order, April 16, 1962.
Wade McNeil v. Stewart L. Udall, Civil Action No. 678-62. Judgment for
defendant, December 13, 1963 (opinion). Affirmed, December 24,1964.
defendant,
;0

Salvatore,Megna, Guardian,Philip T. Garigan,65 I.D. 33 (1958)

:

Salvatore Megna, Guardianetc. v. Fred A. Seaton, Civil Action No. 468-58.
Judgment for plaintiff, November 16, 1959; motion for reconsideration
denied, December2,1959. NoappeaL.

Philip T. darigan v. Stewart . Udall, Civil Action No. 15T7 Tue., in the
United States District Court for the District of Arizona. Action suspended.
pending issuance of Dir's. Dec.,

Duncan Miller, Louise Cuecia, 66 I.D. 388 (1959)
Louise Cuccia and Shell Oil Company v. Stewart l.. Udall, Civil Action
No. 562-60. Judgment for defendant, June 27, 1961; no appeal taken.
Duncan Miller, A-28008 (August 10, 1959), A-28093 et al. (October30, 1959), A-28133 (December 22, 1959), A-28378 (August 5, 1960),
A-28258 et al. (February 10, 1960)
Raymond J. Hansen et al., 67 I.D. 362 (1960),
*:

Duncan Miller v. Stewart L. Udall, Civil Action No. 3470-60. Judgment
for defendant, .June 23, 1961. Affirmed, 304 F. 2d 944 (1962). No petition..

DuncanMiller, 70I.D. 1 (1963)
DuncanMiller v. Stewart L. Udall, Civil Action No.931-68. Suit-pending.
- DuncanMiller,sanuez W. McIntosh, 71 I.D. 12l (1964)
Samuel W. McI tosl4 v. Stewart L. Udall,- Civil Aetion No. 1522-64.

Suit

pending.

Henry S. Morgan et al., 65 I.D. 369 (1958)
Henry S. Morgan . Stewart 1. Udall, Civil Action No. 3248-59. Judgment for defendant, ebruary. 20 1961 (opinion). Amirmed, 306 F. 2d 799
(1962) ; cert. den., 371 U.S. 941 (1962).

Morrison-Knudsen,Inc., 64 I.D. 185 (1957)
Morrison-Knulsen Co., Inc., v. United States, Court of Claims No. 23941..
Suit pending.
RichardL. Oelschlaeger,67 I.D. 237 (1960)

R,--~ichrd 1.. Oelschaeger v. Stewart L. Udall, Civil Action No. 4181-60
Dismissed, November 15, 1963;. Case reinstated, February 19, 1964..

XXIV
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(Oil and Gas Leasing on Lands Withdrawun 7$y Executive Orders for
IndianPurposesinAlaska,70I.D.166 (1963)
Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. 760-63, United
States District Court for the District of Alaska at Anchorage. Withdrawn,
April 18, 1963.
Superior Oil Co., v. Robert L. Bennett, Civil Action No. A-17-63, United
States District Court for the District of Alaska at: Anchorage. Dismissed,
April 23, 1963.:
Native Village of Tyonek . Robert L. Bennett, Civil Action No. A-15-63,
United States District Court for the District of Alaska at Anchorage. Dismissed, October,11, 1963.
*
Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. A-20-63. United
* States DistrCt Court for the District of Alaska at Anchorage. Dismissed,
October 29, 1963 (Oral opinion). AMirmed, 332 P. 2d 62 (1964). No petition.
George L. Gacker v. Stewart L. Udall, Civil Action No. A-39-63, United
,States District Court for the District of Alaska at Anchorage. Dismissed
without prejudice, March 2,1964. No appeal.

PaulJarvis,Inc., 64I.D.285 (1957)
:Paul Jarvis, Inc. v. United States, Court of Claims No. 40-58.
judgment for plaintiff, December19, 1958.

Stipulated

XIarold Ladd Pierce, 69 I.D. 14 (1962)
Duncan Miller v. Stewart L. Udall, Civil Action No. 1351-62. Judgment
for defendant, August 2, 1962. Affirmed, 317 F. 2d 573 (1963). No petition.

PortBlakeely Mill Company, 71 I.D. 217 (1964)
Port Blakely Mill Company v. United States, Civil Action No. 6205, in the
United States District Court for the Western District for Washington.

R0h~feld Oil Corporation,62 I.D. 269 (1955)
ohfield
Oil Corporation . Fred A. Seaton, Civil Action No. 3820-55.
Dismissed without prejudice, March 6, 1958. No appeal.

San CarlosMineralStrip,69 I.D. 195 (1962),
James Houston Bowman v. Stewa~rt L. Udall, Civil Action No. 105-63.
Suit pending.

Seal and Company, 68 I.D. 94 (1961)
-Seal and Company, Inc. v. United States, Court of Claims No. 27462.
Judgment for plaintiff, January 31, 1964. No. appeal.

SoutIwestern Petroleum Corporation et al., 71 I.D. 206 (1964)
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. 5773,
in the District Court for the District of New Mexico. Suit pending.

StandardOil Company of Teivas, 71 I.D. 257 (1964)
California.OilCompany v. Secretarg of theInterior,Civil Action No. 5729,
United States District Court for the District of New Mexico.-
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JamesK. Tallman, 68 I.D. 256 (1961)James K.0 Talman et al. v. Stewart L. Udall, Civil Action No. 1852-42.
Judgment for defendant, November 1, 1962 (opinion). Reversed, 324 F. 2d
411 (1963). Petition for rehearing denied, October 16, 1963. Cert. granted,.
376 U.S. 961 (1964).

TewasConstruetionCo, 64I.D. 97 (1957)
Reconsideration denied, IBCA-73 (June 18,19 7)
Tewas Construction Co. v.- United States, Court of Claims No. 224-58.
Stipulated judgment for plaintiff, December 14, 1961.

Estate of John Thomas, Deceased Cayuse Ailottee No. 23 and Estate
of Joseph Thomas, Deceased Umatilla Allottee No. 877, 64 I.D. 401 :

(1957)

Vt

f

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil Action No.
-859-581. On September 18, 1958, the court entered an order granting defendant's motion for udgment on the pleadings or for summary judgment.
The plaintiffs appealed and on July 9, 1959, the decision of the District
Court was affirmed, and on October 5,1959, petition for rehearing en bane
was denied, 270 F. 2d 319. A petition for a writ of certiorari was filed
January 28, 1960, in the Supreme Court. The petition was denied on October 10, 1960, rehearing denied, November 21, 1960.

Thor-WestcliffeDevelopment,Inc.,701.D.134 (1963)
Thor-Westcliffe Development, Ino., v. Stewart L. Udall, Civil Action No.
5343, United States District Court for the District of New. Mexico. Dismissed with prejudice June 25, 1963.

See also:
Thor-Westcliffe Development, Inc., v. Stewart L. UdaZI, et al., Civil Action
No. 2406-61. Judgment for defendant, March 22, 1962. Affirmed, 314 F. 2d
257, cert. den. 373 U.Si 951.

Union Oil Company of. California, Ramon P. Cobvert, 65 I.D. 245
(1958)Union Oil Company of California . Stewart L. Tdal, Civil Action No.
3042-58. Judgment for defendant, May 2, 1960 (opinion). Affirmed, 289
F. 2d 790 (1961).

Union Oil Co. of California et al., 11 I.D. 169 (1964)
Barnette T. Napier et al. v. Secretary of the Interior, Civil Action No.
8691, in the JDistrict Court for the District of Colorado.

Union Oil Company of Californiaet al., 71 J.D. 169 (1964):
The Oil Shale Corporation et al. vo.Secretary of the Interior, Civil Action
No. 8680, in the United States District Court for the District of Colorado.

Union Oil Company of Califoruiaet al., 71 I.D. 169 (1964)
Joseph B. Umpleby et al. v. Stewart L. Udall, Civil Action No. 8685, Unitedi
States District Court for the District of Colorado.

:XXVIf
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inion Oil.Company of Califorma,7lI.D. 288 (1964)
0- 0 \

Union Oit Ctomrpanyof

-4.

0~~~~
' ; ''

.

;

1;:f;i:^.C

lifornia v.iSteuiarft .- Udall, Civil Action No.

.-. 3h'0.
t U.i..tf
2595-64.-Suit pending .:w
::. ted Stttes Zv. Alonzo A. Addms et al.,64 I.D. 221 (1957)

:-

Alonzo A. Adams et al.-v. Paul B. Witmer et a., United States District
l
alifornia, Civil Action No.'1222-57-Y..
Court for the Southern Distriet of
Complaint dismissed, November' 21, 1957 (opinion) xeversed and remanded,
... 271 F..2d:29 (9th]Cir.-1958) ; on.rehearing,,appeal dismissed asto Witmer;
.:
petition for rehearing by Berriman denied, 271 F. 2d 37 (1959).
United States v. Alonzo A Adams, United States District Court for the
Southern District of C(alifornia, Civil ActionNo. 1S7-60-LWM. Judgment for
plaintiff, January 29, 1962 -(opinion). Judgment modified, 318&F. 2d 861

(1963). No petition.

UnitedStates v.Alvis F.Denisonetal.,,71J.)D.144 (1964)
Marie W. enmson, indindually and as erecubtrix of the Estate of Alvis F.
-:
Denison; deceased-v. Stewart L. Udall, Civil Action No. 963, in the United
States District Court for the District of Arizona. Suit pending.
t 0

lited
Un

States v. EvereU Fosteret al, 65 ID. 1(1958)

;; ;0

0;0

Everett Foster et al. v. Fired A. Seaton, Civil Action No. 344-58. Judgment for defendants, December 5, 1958 (opinion).; affirmed,- 271: . 2d 836:
(1959). No petition.

United States q. Charles H. Hen-riikson et al. 70 I.D. 212 (1963)
CsharlesEU. Henrilcson et al, v. Stewart L. Udall et al:, Civil Action No.
41749, United States District Court for the Northern lDistrict of California,
Southern Division. Judgment for defendant, May 28, 1964. Appeal taken.

E. A. Vaughey, 63 I.D. 85 (1956)
B. A. Vaughey v. Fred A. Seaton, Civil Action No. 1744-56.
stipulation, April18, 1957. No appeal.

Dismissed by

TWeardoo ConstructionCorp., 64 I.D. 376 (1957)
Weardco Construction Corp. v. United States, Civil Action No. 278-59-PH,.
in the United States District Court for the Southern District of California.
Judgment for plaintiff, October 26, 1959. Satisfaction of judgment entered

F ebruar'y 9,1960-

Estate of Wookc-KaAi-Nah, Comanche Allottee No. 19,0,

65 I.D. 436

(1958)
Thomas J. Huff, dm. with w0ill annewed of the Ectate of Wook-Kah-Nah,
Deceased, Comanche Enrolled Restricted Indiian No. 1927 v. Jane Asenap,
Wifred Tabbytite, J. R. Graves, Exaiminer of Inheritance, Bureau of Indian
Affairs, Department of the Interior of the United States of America, and
e, Civi' Action No.
EarZ P?. Wiseman, District Director of Internal Reve
8281, in the United-StatesIDistrict Court for'the Western' District of Oklahoma. The court dismissed the suit as to the Examiner of Inheritance, and
the plaintiff dismissed the suit without prejudice as to the other defendants
.
in the case;
'
Thomas J. Huff, Adm with iltl anneed bf the E.tabte of Wook-Kah-Nah
v. Stewart L. Udall, Civil Action No. 2595-60. Judgment for defendant,
June 5,1962. Remanded, 312 F. 2d 358 (1962).
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* dGowdy et of.e v., Kismet Gold Mining
Co. (22 L.D. '624) '; modified,' 24. L.D.
191.
overGrampian Lode (1 L.D. 544)
''ruled, 25 L.B. 495.
Gregg et a. v. State of Colorado (15
L.D. 151) ; modified, 30 L.D. 310.
Grinnell v. Southern' Pacific R.R. Co.
(22 -L.D. 438); vacated, 23 L. 489.
.Ground Hog Lode v. Parole and Morning Star Ldes (8 L.D. 430); overruled, 34 L.D. 568. (See R.R. Rousseau, 47 L.. 590.)

Halvorson, Halvor K. (39 LD. 456);
overruled, 41 L.D. 505.
enry C. (5 L.D. 155);
Hansbrough,
overruled, 29 L.D. 59..
Hardee, D. C. (7 L.D. 1) overruled so
far as in conflict, 29 L.D. 698.
Hardee v. United States (8 L.D. 391;
.16 L.D. 499) ; overruled so far as in
conflict, 29 L.D. 689.
Hardin, James A. (10 LB.D. 313); revoked, 14 L.D. 233.
Harris, James G. (28 L.D. 90); overt.
ruled, 39 L.D. 93.
Harrison, Luther (4 L.D. 179); overruled, 17 L.D. 216.Harrison, W. R. (19 L.D. 299) ; overruled, 33 L.D. 539.
Hart v.. Cox (42 L.D. 592) ; vacated,
260 U.S. 427. (See 49 L.D. 413.)
Hastings and Dakota Ry. Co. v.
Christenson et at. (22 .L.D. 257)
overruled, 28 L.D. 572.
Hausman,' Peter A. C. (37 L.D. 352) ;
modified 48 L.D. 629.
Hayden v. Jamison (24 L.D. 403); vacated, 26 L.D. 373.
Haynes v. :Smith (50 L.D. 208); over'ruled so 'far as in conflict, 54 I.D.
:
i150.g
Heilman v. Syverson (15 L.D. 184);
overruled, 23 L.D. 119.
Heinzman et al. v. Letroadec's Heirs et
I e4. (28 L.D. 497) overruled, 38 L.D.
253.
Heirs of Davis.(40, L.D. 573); overruled, 46 L.D. 110.
Heirsof:Philip;Mulnix (33 L.D. 331)
overruled, 43 L.D. 532. - - '
*Heirs of Stevenson v. 'Cunningham
(32 L.D. 650) ; overruled so far as in
conflict, 41 L.D. 119. (See 43 L.D.
196.)
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Heirs of Talkington v. Hempfing (2
L.D. 46); overruled, 14 L.D. 200.-Heirs of Vradenberg et a. v.,Orr eti al.
(25 L.D. 232); overruled -38 LiD.
253.
Helmer, Inkerman (34:L.D. 341)_; modified, 42 L.D. 472.
Helphrey v. Coil (49 L.D; 624).; overruled, Dennis v. Jean'(A-20899), July
24, 1937, unreported.
:
Henderson, John: W. (40 L.D. 518);
vacated, 43- L.D. 106. (See 44 L.D.
112 and 49L.D. 484.)
Hennig, Nellie J. (38 L.D. 443, 445);
recalled and, vacated, 39 L.D. 211.
Hensel, Ohmer V.- (45 L.D. 557);; dis-tinguished, 66 I.D. 275.
Henry D. Mikesell,: A-24112 (Mar. 11,
- 1946);
rehearing dened (June 20,
1946), overruled to extent inconsist-

ent, 70;I.D. 149.

Herman v. Chase et al. (37 L.Di 590);
overruled, 43 L.D. 246.
-Herrick,
Wallace H. (24 L.D. 23);
overruled, 25 L.D. 113. Hess, Hoy,
[
Assignee (46 L.D.- 421);
overruled, 51 L.D. 287.
Hickey, M. A., et al. -(3 L.D. 83); modified, 5 L.D. 256.
Hildreth, Henry (45 L.D. 464); vacated, 46 LD. 17.
Hindman,' Ada I. (42 L.D. 327) vacated in part, 43 L.D. 191. Hoglund, San (42 L.D. 405); vacated,
43 L.D. 538.
Holden, Thomas A. -(16
L.D. 493);
overruled, 29 L.D. 166.
Holland, G. W. (6 L.D. 20); overruled,
6 L.D. 639; 12'L.D. 436.
Holland, William C. (M-27696), decided
April 26, 1934; overruled in part, 55
ID. 221.
Hollensteiner, Walter' (38 L.D. 319)
overruled, 47 L.D. 260.
6
Holman v. Central Montana Mines Co.
(34 L.D. 568); overruled so far ae
-in
conflict, 47 L.D. 590. Hon v. Martinas (41 L.D.- 119); modified, 43 L.D. 197.
:
Hooper, Henry (6 L.D. 624); modified,
9 L.D. 86. 284.

Howard, Thomas (3 L.D. 409).
(.See
39 L.D. 162, 225.) Howard . Northern Pacific R.R. Co.
(23 L.33.'.:6 ) ; overruled, 28. LD.> 126..
Howell, John H. (24,-.D. 85); overruledi 28-L.D. 204.
r
.
Howell, L. C. (39 L.i.-92). :(See 89
L.D. 411.)
Hoy; Assignee 'of Hesg (46 L.D. 421)
overruled, 51 L.D. 287.
Hughes s.- Greathead (43 L.D. 497);
overruled, 49:L.. 413. (See 260 U.S.
427.)
Hull- et. aI. v. Ingle (24 L.D. 214 ); over-ruled, 30 L.D. 258.
Huls, Clara (9 .D. 401) modified, 21
L.D. 377.
Humble Oil &Refining Co. (64 .D. 5);
distinguished, 65 I.D. 316.
Hunter, Charles H. (60 I.D. 395)'; distinguished, 63 I.D. 65.
H urley, Bertha C.E (TA-66 (Ir.)),
March 21, 1952, unreported;: overruled, 62 I.D. 12.
Hyde, F. A. (27 L.D. 472) ;'vacated, 28
L.D. 284.:
HydejlF. A.t ci-at. (40 L.D. 284); overruled, 43LD.381.'
Hyde et a. v. Warren iet a.' (14 L.D.
576; 15 L.D. 415).
(See 19 L.D.'64.)
Ingram, John D. (37 L.D. 475). (See
43 L.D. 544.)
:
Inman, v. Northern Pacific R.R. Co.
](24 L.D. 318) ; overruled, .28 L.D.- 95.
Interstate Oil Corp. and Frank O. Chittenden (50 L.D. 262); overruled soa
far as in conflict, 53 I.D. 228.
Instructions (32 L.D. 604); overruled
so far as in conflict,0 50 L.D. 628; 53
I.D. 365; Lillian M. Peterson.et al.
(A-20411), August 5, 1937, unreported. (See 59I.D.L
282, 286.)
Instructions (51 L.D. 51); overruled so
far as in conflict, 54 I.D. 36.
Iowa Railroad Land Co. (23 L.D. 79;
24 L.D. 125); vacated, 29 L.D. 79.
Jacks v. Belard et at. (29 L.D. 369);
vacated, 30 L.D. 345.
Jackson Oil Co. . Southern Pacific Ry.'
CaO. (40 .D. 528); overruled, 42 L.D.
317.:
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Johnson v. South Dakoia (17 L.D. 411); Lamb v.0 Ullery (10 L.D. 528); overruled, 32 L.D. 331
overruled so far as in conflict, 41 L.D.
22.

Largent,; Edward B., et a.

(13 L.D.

397) ; overruled so far as in confliet
Jones,$ James A. (3 L.D. 176); over42 LD. 321.
ruled, 8L.D. 448.
Jones v. Kennett (6' LD. 688); over- Larson, Syvert (40 L.D. 69); overruled,
43 L.D. 242.
ruled, 14 L.D. 429.
Lasselle ii. Missouri, Kansas and Texas

Kackmann, Peter (1 L.D. 86); over-Ry Co. (3 C.L.O. 10); overruled, 14
ruled, 16 LD. 464.
L.D. 278.
Kanawha Oil and Gas Co., Assignee (50 Las Vegas Grant (13 L. .646; 15 L.D.
L.D. 639) ; overruled so far as in co58) revoked, 27 L.D. 683.:
flict, 54 I.D. 371.

Laughlin, Allen (31' L.D. 256); over-

Kemp, Frank A. (47 L.D. 560) ; overruled,41L.D.361.
ruled so far as in conflict, 60I.D. 417, Laughlin v. Martin (18 L.D. 112)
'
modified, 21 L.D. 40.;
:
419.
Kemper sv. St. Paul and Pacifie R.R. Co. Law v. State of Utah (29 L.D. 623)
:(2 C.L.L. 805)'; overruled, 18 L.D.
overruled, 47 L.D. 359.
101.

Lemmons,- Lawson H.

(19 L.D. 37)

Kilner, Harold E. et l. (A -21845)
overruled, 26 L.D. 398.
'
February 1, 1939, unreported; over- Leonard, Sarah (1 L.D. 41); overruled,
:ruled so far as in conflict, 59JI.D.
16 L.D. 464.;
258, 260.

Lindberg, Anna C. (3 L.D. 95); modi-

King v. Eastern Oregon Land Co. (23
fled, 4 L.D. 299.
L.D. 579); modified, 30 L.D. 19.
Linderman v. Wait (6 L.D. 689) overKinney, E. C. (44 L.D. 580); overruled

ruled, 13 L.D. 459.

so far as in conflict, 53 I.D. 228.
*'Linhart v. Santa Fe Pacifie R.R. Co.
Kinsinger v. Peck (11 L.D. 202). (See
(36 L.D. 41):; overruled, 41 L.D. 284.
39 L.D. 162, 225.)

(See 43 L.D. 536.)

Kiser v. Keech (7 L.D. 25) ; overruled, Little Pet Lode (4 L.D. 17) ;'overruled,
23 L.D. 119.
25 L.D. 550.
Knight, Albert B., et a. (30 L.D. 227) Lock Lode (6 L.D. 105) ; overruled so
overruled, 31 L.D. 64.
far as in conflict, 26 L.D. 123.
Knight v. Heirs of Knight (39 L.D. 362, Lockwood, Francis A. (20 L.D. 361);
491; 40 L.D. 461); overruled, 43 EL.D.
modified, 21 L.D. 200.
242.-

Lonergran v. Shockley. (33 L.D. 238);
overruled so far as in conflict, 34 L.D.
314; 36 L.D. 199.
362.
Louisiana, State of (8 L.D. 126) ; modifled, 9 L.D. 157.
Kolberg, Peter F. (37 L.D. 453); overLouisiana, State of (24 L.D. 231), varuled, 43 L.D. 181.
Krigbaum, James T. (12 L.D. 617); 'cated, 26 L.D. 5.
Louisiana, State of (47 L.D. 366) ; overoverruled, 26 L.D. 448.
ruled so far as in conflict; 51 L.D. 291.
Krushnic, Emil L. (52 L.D. 282. 295)
vacated, 53 I.D. 42, 45. (See 280: Louisiana,' State of (48 L.D. 201) ; overruled so far as in conflict, 1. L.D.
U.S. 306.)

Kniskern v. Hastings and Dakota R.R.
Co. (6 C.L.O. 50) ; overruled, 1 L.D.

291.'f

Lackawanna Placer Claim (36 L.D. 36)

Q f:

f

:

Lucy B. Hussey Lode (5 L.D, 93) ; overruled, 25 L.D. 495.
overruled, 37 L.D. 715.
La Follette, Harvey M. (26 L.D. 453); Luse, Jeanette L., et al. '(61 I.D. 103)
distinguished by Richfield Oil Corp.
overruled so far as in confliet, 59
71 I.D. 243.
I.D. 416, 422.
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Luton, James W. (34 L.D 468)-; over- McDonald, Roy (34 L.D. 21) ; overruled so faras in conflict, 35 L.D. 102.
ruled, 37 L.D. 285.
5
Lyman, Mary O (24 L.D. 493); over
V
Mcfonogh School Fund. (.114 L.D.
.ruled so far as in conflict, 43 L.D. 221.
378) ; overruled, 30 L.D. 616.- (See
Lynch, Patrick (7 L.D. 33) ; overruled
35 L.D. 399.)
so far as in conflict, 13 L.D. 718.
McFadden et. al. .v. Mountain View Mining and Milling Co. (26 L.DB 530);
,Madigan, Thomas (8 L.D. 188); overvacated, 27 L.D. 358.
ruled, 27 L.D. 448.
McGee, Edward D. (17 L.D. 285); overMaginnis, Charles P. (31 L.D. 222);
ruled,. 29L.D. 166.
-overruled, 85 L.D. 399.
McGrann, Owen (5 L.B) 10), overruled,
Maginnis, John S. (32 L.D. 14); modi24L.D. 502.
. fied, 42 L.D. 472.
McGregor, Carl (37 LiD. 693) ; overMaher, John M. (34 L.D. 342); modiruled, 38 L.. 148.
fied, 42 L.D. 472.
McHarry v. Stewart (9:L.D. 344); critMahoney, Timothy (41 L.D 129); overicized and distinguished, 56 I.D. 340.
ruled, 42 L.D. 313.
mcKernan v. Bailey (16 L.D. 368);
Makela, Charles- (46 L.D. 509); exoverruled, 17 LBD. 494.
. tended, 49 L.D. 244.
*McKittrick Oil Co. v. Southern Pacific
Makemson v. Snider's Heirs (22 L.D.
R.R. Co. (7 L.B. 243) ; overruled so
511); overruled, 32 L.D. 650.
far as in conflict, 40 t.D. 528. (See
Malone Land and Water Co. (41 L.D.
42 L.D. 317.)
138); overruled in part, 43 L.D. 110. McMicken, Herbert, et a. (10 L.D. 97;
Maney, John J. (35 L.D. 250); modi11 LD. 96) ; distinguished 58 I.D.
fied, 48 L.D. 153.
257, 260.
Maple, Frank (37 L.D. 107) ; overruled,
McNamara et al v. State of California
43 L.D. 18L.
(17 L.D. 296) ; overruled, 22 L.D. 666.
Martin v. Patrick (41 L.1. 284); overMcPeek v. Sullivan et at (25 L.D. 281);
ruled. 43 L.D. 536.
overruled, 36 L.D. 26.
Mason v. Cronwell (24 L.D. 248)'; va*Mee v. Hughart et at. (23 L.D. 455);
cated, 26 L.D. 369.
vacated, 28 L.D. 209. In effect reinMasten, E. C. (22 L.D. 337); overruled.
stated, 44 L.D. 414, 487; 46 L.D. 434 ;
25 L.D. 111.
48 L.b. 195, 346, 348; 49 LBD. 660.
Mather et a. v. Hackley's Heirs (15
*Meeboer
v. Heirs, of Schut (35 L.B
L.D. 487) ; vacated, 19 L.D. 48.
335); overruled so far as in confiict,
Maughan, George W. (1 L.D. 25); over41 L.D. 119. (See 43 L.D. 196.)
ruled, 7 L.D. 94.
.Mercer
v. Buford Townsite (35 L.D.
M
Maxwell and Sangre de Cristo Land
119); overruled, 35 L.D. 649.
Grants (46 L.D. 301); modified, 48
Meyer, Peter (6 L.D. 639); modified,
L.D. 8&.
12 L.D. 436.
McBride v. Secretary of the Interior
Meyer
v. Brown (15 L.D. 307).
(See
(8 C.L.O. 10); modified, 52 L.D. 33.
39 t.D. 162, 225.)
McCalla v. Acker (29 L.I. 203):; vaMidland Oilfields Co. (50 L.D. 620);
cated, 30 L.D.:277.
overruled so far as in conflict, 54 I.D.
McCord, W. E. (23 L.D. 137) ; overruled to extent of any possible in371;
consistency, 56 I.B. 73.
Mikesell, Henry D. A-24112 (Mar. 11,
McCornick,' William S. (41 L.D. 661,
.1946):; rehearing .denied (June 20,
666) ; vacated, 43 L.D. 429.
1946), overruled to extent inconsist*McCraney v. Hehrs of Hayes' (33 L.D.
ent, 70 I.D. 149.
- 21) ;
overruled- so far as in conflict Miller, D. (60 I.D. 161) ;,overruled in
* 41. L.D. 119. (See 43 L.D. 196.)
part, 62 I.B.t210.
-.77
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-Miller, Edwin J. (35 LD. 411) :,over- Nebraska;'- State of v.
orrington (2
ruled, 43 L.D. 181.C.L.L. 647); overruled; 26 L.D. 123.
Miller v. Sebastian (19 L.D. 288); over- Neilsen v. Central Pacific R.. Co. et
ruled, 26 L.D. 448.
H
sal. (26 L.L. 252) ; modified, 30 L.D.
Milner and North Side RR. Co. (36 L..
* 216.
488); overruled, 40 L.D. 187.
Newbanks-vi Thompson (22 L.D. 490);
Milton et aL. v. Lamb (22 L.D. 339)
overruled, 29 L.D. 108.
overruled, 25 L.C). 550.
Newlon, Robert C. (41 L.D. 421) ; overMilwaukee,. Lake Shore and Western
ruled so far as in conflict, 43 L.D.
By. Co. (12 L.D .79); overruled, 29
364.
i.. : ..
:.R.
.L.D). 112. :;
New Mexico, State of (46 L.B. 217)
Miner v. Mariott et at. (2 L.D. 709)
overruled, 48 L.D. 98.
modified, 28L.D._224.,;.:.
New Mexico, State of (49 L.D. 314);
Minnesota and Ontario Bridge Com:overruled, 54 I.D. 159.pany (30 L.I. ' 7); no longer fol- Newton, Walter. (22 -L.-322); modi: lowed, 50 L.D. 359..:
fied, 25 L;D: 188.
Mitchell v. Brown (3 L.D: 65) ; over- New York Lode and Mill Site (5 L.D.
ruled, 41 L.D: 396.-. (See. 43 L.D.
513); overruled, 27 L.D. 373..
4
:
.- .: .,
..520.). :: :.
Nickel, John R. (9 L.D. 388); overMouitor Lode (18 LD. 358) ;. overruled,
ruled, 41 L.D. 129.
('See 42 L.D.
25 L.. 495.
313.)
Monster Lode (35 L.D. 493) overruled Northern Pacific ' R.R. Co. (20 L.D.
so far as in confiict, 55 ID. 348..
191); modified, 22 L.D 224; overMoore, Charles H. (-16 L.D 204); overr*ruled so far as; in conflict, 29 L.D.
ruled, 27 L.D. 482.
550.
Morgan, Henry S. et al. (65 I.D. 369); Northerfi Pacific R.R. Co. (21 L.D. 412;
overruled to extent incoinsistent, 71
23 L.D. 204; 25 L.D. 501)'; overruled,
53 I.D. 242. (See 26 L.D. 265; 33
Morgan v. Craig_(10 C.L.0. 234); overL.D. 426; 44 L.D. 218; 177 U.S. 435.)
ruled, 5 L.D. 303.
Northern Pacific By. Co. (48 L.D.' 573);
Morgans. Rowland (37 L;D. 90); overoverruled so far as in eonfiibt, 51
l.ruled, 37 L.D. 618.
: '
'L.D. 196. (See 52' L.:D. 58. )
Moritz xV. Hinz (36 L.b. 450) ;vacated,
Northern Pacific R.R. Co. v. Bowman
37 L.D. 382..
(7 L.D. :238); modified, 18 L.D. 224.
Morrison, Charles S. (36 LD. 126)
Northern
Pacific R.. Co. v. Burns (6
modified, 36 L. 319.
L.D. 21); overruled, 20 L.D. 191.
Morrow et a. v. S tate of Oreigon et al.
(32 LD.J54); 'modified, 33 LbD. 191. Northern Pacific BR. Co. v. Loomis (21
L.D. 395) ; overruled, 27 L.D. 464.
Moses; Zelmer'R. (36 L.B. 473):;'overruled, 44 LD. 570.
Northern Pacific R.R. Co. 'v. Marshall
Mountain Chief Nos. 8; and 9 Lode
act; at.- (17 L.D. 545) ; overruled, 28
C';laims (36 -L.D. 100) ; overrul'ed in
L.B. 1-74.
part, 36 L.D. 551.'
Northern Pacific R.. C. v. Miller (7.
ViThitney Military Reserx ation (40
:YlMt.
L.D. 100) overruled so far as in conL.
I.315)(Se43 L.D. 33)'
fiict, 16 L.D. 229.
Muller, Ernest (46 L.D. 243) over- Northern Pacific R.R. Co. v. Sherivood
':
ruled. 48 L.D. 163.
(28 L.B3. 126) ; overruled so far as in
Muller, Esberne K. (39 L.D 72) modiconflict, 29-LB.D 550.
*it -fled; 39 L.fl.:360.
Mulnix, Philip, Heirs of (33 L.D. 331) Northern Pacific R.R. Co. v. Symons
(22 LD. 686) overruled,28 L.D. 95.
overruled, 43 L.D. 532.
Nebraska, State of (18-:L.D. 124):; over- Northern Pacific: R.R. Co. v. Urquhart
(8 L.B. 365) ;overruled, -28 L.B.'126.
ruled, 28 L.D. 358.
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Northern. Pacific R. R. Co.' v. Walters et
al. (13 L.D. 230) overruled so far as
in conflict 49 L.D. 391.:
Northern'Pacific R.R.' Co. v. Yantis (8
L.D. 58) ; overruled, 12 L.D. -127.
Nunez, Roman 'C.' and Serapio (56 I.D.
* 363) ; overiuled so far as in conflict,
57 I.13. 213.
-Nyman v. St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L.D. 396); overruled, 6 .D. 750.O'Donnell, Thomas S. (28 L.D. 214);
overruled, 35 LD. 411.
Olson v. Traver et a. (26 LD. 350,
628); overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382. .
Opinion A.A.G. (35 L.D. 277); vacated
36 L.D. 342.
Opinion of Chief Counsel, July 1, 1914
-(43 L.D. 339) ;explained, 68 I.D. 372:
Opinions of Solicitor,; September 15,
1914, and February .2, 1915; ;overruled, Septeimber 9, 1919 (-43035;
May Caramony).
(See 58 .D. 149,
154-156.)
:
.--- :.
Opinion of Solicitor, October 31,.1917
(D-40462):; overruled so far as inconsistent, 58 I.D. 85, 92, 96..
Opinion. of, Solicitor, February 7, 1919
(13-44083); overruled, 'November 4,
1921 (M-6397). (See 58 I.D. 158,
160.)
Opinion of Solicitor, August 81933 (M27499); overruledso far as in conflict, 54 I.D. 402.
Opinion: of Solicitor, June 15, 1934 (54
I.D. 517).; .overruled in part, February.11, 1957 (136410. )..-Opinion of Solicitor, May .8, 1940 (57
I.D. 124); overruled in part, 58 I.D.
562,. 567. Opinion of Acting :-Solicitor, June' 6,
1941; overruled so.far'as inconsistent,
601.D 333
-g
Opinion of; Acting. Solieitor, July 30,
1942; overruled so far as in conflict,
58 11. 331. ( See 59 1.1. 346, 350.)
Opinion of Solicitor, August 31, 1943
(1-33183) distinguished 581.13. 726,
729.
Opinion of Solicitof' May 2, 1944 (58
I.D. 680); distinguished, :64- 1.1. 141.

Opinion of Solicitor, Oct. 22; :1947 (M34999); distinguished, 68I.D.433. Opinion of Solicitor, March 28, 1949
(M-35093); overruled in part, 64 1.D.

70. -
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:

Opinion of' Solicitor, Jan. 19, 1956 (M36378)t'' overruled 'to extent' inconsistent, 64 I.D. 58. '
Opinion of Solicitor, June 4, 1957 (M36443); ;overruled in part, 65 1.
316.
Opinion of 'Solicitor, July 9, 1957 (M36442); withdrawn and- siperseded,
65 I.D. 386, 388
Opinion of Solicitor, 64 I.D. 393 (1957)';
no louger followed, 671.13. 366.,
Opinioni of.'Solicitor,Oct. 27, 1958 (M36531) ; overruled, 69.1.1. 110.
Opinion'of Solicitor, July 2% 1959 (M36531, Supp.); overruled'69 1.13. 110.
'Oregon and California R.R Co. v. Puckett (39 L.D. 169); modified, 531I.D.
264.
Oregon Central Military Wagon Road
Co. v. art' (17 L.D. 480) overruled,
18 LD. 543.; '6
'
;'
Owens et al. v. State of California (22
L.D. 369); overruled, 38 L.D. 253.'
Pace v. Carstarphen et ai. (50 L.3.
369) ; distinguished, 6i I.D. 459.
Pacifid Slope Code (2'i.D. 686); overruled so far as in conflict, 25 L.D. 518.
Papina v. Alderson (1 B.L.P. 91) ; modified, 5 I;1. 256.
Patterson, Charles E. (3 L.D. 260)
..modifidd, 6 L.D. 284 624.
Paul Jones Loide , L.D. 12;0);, mndified, 31 LB. 3
d59
Paul v. Wiseman (21 L.D. 12). over,ruled, 27 L.D. 522.
-Pecos Irrigation and .Improvement. Co.
(15 L.D. 470) overruled, 18 L.D. 168,
;268.,, "
1; ,
, : -- . Sl :
Pennock, Belle L. (42 ELD. 315); vacated 3~L.. 66.
Perry v. Central Pacific R.R.. Co. (39
L.D. 5) ; overruled so far as in conflict, 47 L.D. 304.
Phebus, Clayton (48 L.D. 128); overruled so far as: in: conflict, 50 L.D.
.i-281;:overruled to-extent.inconsistent,
70 .D 159.
:
"
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Phelps, ;W.: L. (8 C.L.O. 139) ; over
ruled, 2 L.D. 854.
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Decided January 27, 1964

Oil and Gas Leases: Cancellation-Alaska: Land Grants and SelectionsAlaska: University of Alaska Grant
Where an oil and. gas lease offer was filed prior to enactment of the Alaska
i Statehood Act on July 7, 1958, a selection for the land was filed thereafter
by the Territory of :ilaska pursuant to the grant for.th6 University of Alaska,
and a lease was subsequently issued in'response to the offer and prior to
the:admission ofe the State of Alaska on January 3, 1959, it is error to cancel
the, lease because of the filing of the, selection and -it is immaterial that
subsequent to the admission of the State the land was patented to the State
pursuant to the selection.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Standard Oil Company of California has appealed to the Secretary
of the Interior from adecision dated September 18, 1961, of the Divi*sion of Appeals of the Bureau of Land Management which affirmed
a decision of the land office at Anchorage, Alaska, canceling its noncompetitive oil and gas lease because the land had been selected by
the State of Alaska.X
The oil and gas lease offer in question was filed by Jack V. Walker in
the Anchorage land office on May- 8, 195T,' when the Territory of
Alaska was authorized to file elections on behalf of the University of
Alaska for nonmineral land. On July 7, 1958, subsections 6(i) and
6(k) of the Alaska Statehood Act (72 Stat. 339, 342, 343) made provision for confirmation and transfer to the State of Alaska of the
grant of 100,000 acres of lonmineral land to the University of Alaska
lnade on January 21, 1929 (48 U.S.C., 1958 ed., sec. 354a), and, to the
'The; offer superseded an: earlier offer ineluding the same land which was filed by
Walker on August 15, 1955.; Walker elected to file a new offer rather than to have the
lease Issued on the earlier offer amended to include the land in question.

71 I.D. Nos. 1 &2
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extent that the full acreage had not been selected on behalf of the
University, made mineral land available for selection. These provisions became effective on January 3, 1959, when Alaska became a
State. Associate Solicitor's opinion M-36567 (June 10, 1959). Meanwhile, the Territory of Alaska had filed an application, Anchorage
046163, on October 15, 1958, to select all of the land then covered by
Walker's offer. Following the filing of the selection, a lease was issued to Walker, effective December 1, 1958. Thereafter the selected
land for patented to the State on April 27, 1961, and later the land
office on May 5 1961, canceled the Walker lease, which had since been
assigned to Standard.
The land office noted that the selection application filed by the Territory of Alaska on behalf of the University was confirmed and transferred to the State of Alaska pursuant to the'Statehood Act and that
the original grant was enlarged to include mineral land effective as of
the date when statehood:was achieved on January 3, 1959. It then
concluded that oil and gas lease offers pending when the Statehood Act
was adopted and conflicting with State or Territorial selections should
be rejected to the extent of conflicts and that its failure to reject the
Walker offer should be corrected by cancellation of the lease.
The Division of Appeals affirmed for the same reason.
The Bureau decisions -were based on the assumption that if no action
had been taken on the offer prior to January 3, 1959, when the State
selection was broadened to include mineral lands, the offer would have
had to be rejected. Associate Solicitor's opinion M-36567, supra.
The Bureau therefore concluded that the lease was invalid and subject
to cancellation.
This reasoning is faulty because it does not consider whether there
was any bar to issuing the lease at the time when it was actually issued.
The Walker offer was converted into a lease at a time when the selection
application of the Territory was unacceptable because it included
mineral land. The existence of an unacceptable selection application
could not invalidate the offer. Therefore,-at the time when the lease
was issued, there was no bar to leasing the land.2 Accordingly, it was
erroneous to cancel the lease on the ground that it was issued when a
selection for the land was pending. It follows that when a patent
a On June 3, 1959, revised regulations governing grants to Alaska were issued which
in effect provided that offers for oil and gas- leases filed prior to a: State selection for the
University of Alaska would be rejected upon approval of the selection. 43 CFR 76.12(b)
J. L. lfoCarre, Jr., et al., A-28436 (November 14, 1960). The regulations were adopted
well after the issuance of appellant's lease, and, in any event, no opinion is expressed
as to whether a lease issued in violation of the regulation would be invalid for that
reason alone.
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was subsequently issued to the State of Alaska for the land which had
already been leased, the patent was necessarily subject to the lease.
It could not destroy the rights represented by the lease. Accordingly,
issuance of the patent furnishes no ground for canceling the lease.
Because the five-year term of the lease has now expired, the Bureau
should determine the current status of the lease and take whatever
action may be necessary in this case in view of this decision.
Therefore, pursuant to the authority delegated to the Solicitor by
-the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is reversed and the
case remanded for-such further action as may be necessary in light of
this decision.
ERNEST F. HOM,
Assistant Solicitor.

UNITED STATES DEPARTMENT OF AGRICULTURE
UTAH CONSTRUCTION AND MINING 0.
A-29722

Decided January 28,1964

Mining Claims: Special Acts-Surface Resources Act: Verified Statement
The purchaser under a contract of sale of an. undivided two-thirds interest in
a mining claim may file the verified statement required of a mining claimant
by section 5(a) of the act of July 23,1955.
APPEAL FROM THE BUREAU OF LARD MANAGEMENT

The Forest Service, United States Department of Agriculture, has
appealed to the Secretary of the Interior from a decision of the
Division of Appeals, Bureau of Land Management, dated July 13,
1962, which reversed a decision of the Anchorage land office, dated
February 13, 1962. The land office decision rejected a verified statement submitted by the Prince of Wales Mining Company, now the
Utah Construction and Mining Co., in connection with the Iron King
No. 3 lode mining claim, situated on the Kasaan Peninsula, Alaska.
The land office decision held that the verified statement, which was
executed and filed in the name of the mining company, was not acceptable because the company was only a lessee of the claim. The decision
held that a verified statement must -be filed by the locator or purchaser of the claim in accordance with the requirements of section
5(a) of the act of July 23, 1955 (30 U.S.C., 1958 ed., sec. 613(a)),
and regulation 43 CFR 185.126. The decision allowed a 30-day
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period for the filing of a verified statement executed by one of
the purchasers of the claim. The Forest Service appealed this decision on the ground that more than 150 days had elapsed since the
date of the first publication of the notice to mining claimants published
pursuant to section 5(a) of the 1955 act and that "the law does not
permit an extension of time in which to file a verified statement."
The Bureau's decision of July 13, 1962, held that the language of
section 5 (a), which provides for the filing of a verified. statement by
any person claiming or asserting under, or by virtue of, any unpatented
mining claim heretofore located, rights as to such lands or any Dart thereof, * *

is sufficiently broad to include filing by the mining company, which then
asserted that it was the lessee of a one-third working interest and purchaser of the remaining two-thirds working interest in the claim, and
reversed the land office decision. Thus, no further verified statement was required to be filed and the Bureau remanded the case to
the land office for reinstatement of the original verified statement. The
Bureau did not clearly indicate whether its decision was based upon
an acceptance of the contention of the appellee that it was qualified to
file the verified statement as a purchaser of a two-thirds working
interest in the claim or whether it thought that a lessee was qualified
to file the statement, or both.
The Forest Service has taken this appeal from the Bureau decision
contending that the verified statement filed by the mining company
showed that the company was the lessee of the claim. The verified
statement, filed on August 21, 1959, provided in part thatE. the present owners of record are Brick Lindemen, Albert t. Howard, of
Seattle, Washington, and the State of Alaska, Commission of Minerals, Tuneau,
Alaska;
i:*

*

*

*

*

*

0G. the above described unpatented lode mining claim is now held under valid

existing agreement from the above lessors to the Prince of Wales Mining Company, 100 Bush Street, San Francisco 4, California;

The appellant contends that a proper construction of the 1955 act
indicates that a lessee may not file a verified statement. It also takes
exception to a letter from the appellee to the Bureau, received March
12,1962, in which the appellee stated,
* * * in addition to being the lessee of a one-third working interest from the
State of Alaska, [the company] is the purchaser of the remaining two-thirds
working interest from the respective owners under agreement dated October 14,
1958, thereby, in our opinion, placing the Utah Construction & Mining Co. in the
position of being the purchaser of a two-thirds working interest and lessee only

as to a one-third interest. * * *

The appellant asserts that-
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* This statement is completely unsupported by any evidence and is in comlplete contradiction to the information provided in the verified statement filed by
them *
on August 18, 1959. Inasmuch as the verified statement asserts
that * * [the company] is the lessee it is urged in the absence of additional
evidence that they be considered only as lessees.

At the request of this office the appellee has submitted a copy of the
October 14, 1958, "Agreement of Purchase and Sale." This agreement provides for the purchase by the appellee of a two-thirds interest
in the claim held by Albert Leighton Howard, Marguerite C. Howard,
Erick Lindeman, and Sally Ann Lindeman. The agreement provides
that the mining company shall complete payment of the purchase
price of $1,000,000 by September 15, 1972, and that it may from the
commencement of the agreement explore, mine, and remove all minerals in accordance with a royalty schedule set forth in the agreement.
The execution of the agreement resulted in the passage of equitable
title to a two-thirds interest in the claim to the appellee, and this
equitable ownership of the appellee was fully in effect at the time of
the filing of the verified statement, August 21, 1959.
Section 5 (a) of the 1955 act provides for the filing of a verified state-

nent byany person claiming or asserting under, or by virtue of, any unpatented mining
claim heretofore located, rights as to such lands or any part thereof * *

The statute provides no indication whether the interest of an equitable
owner is such as to permit the filing of a verified statement by it.. Nor
does the legislative history of the 1955 act provide any indication of
the Congressional intent. I can, however, see no reason why the
owner of equitable title to an interest in the claim would not hold a
sufficient interest so as to qualify it to file a verified statement. Indeed,
section 5 (a) of the 1955 act provides that the verified notice to be filed
by a mining claimant shall set forth "whether such claimant is a locator or purchaser under such location." Since the appellee here does
hold equitable title to a two-thirds interest in the claim under a purchase agreement, the filing by it of the statement fulfills the requirement of the 1955 act.
Since the appellee has qualified to file as an equitable owner, the
question of whether a lessee may properly file a verified statement need
not be decided. To the extent that the Bureau decision may be inconsistent with this holding, it is hereby modified.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
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Manual; 24 F.R. 1348), the decision appealed from is affirmed as
modified.
ERNEST F. HonH,

Assistant Solicitor.
APPEAL OF CHARLES T. PARKER CONSTRUCTION CO.
IBCA-335

Decided January 9, 1964

Contracts: Acts of Government-Contracts: Additional CompensationContracts: Interpretation-Contracts: Performance
Under a contract for the construction of a transmission line containing the
"Permits and Responsibility for Wor k, etc.," Clause of Standard Form 23A
(March 1953), as implemented by a provision that "final acceptance is to
be in writing at the time all work is completed to the satisfaction of the
contracting officer," the contractor is responsible for repairing at his own
expense a tower erected under the contract that before final acceptance of
the line is damaged, without the fault of either party, by logs and debris
thrown against the tower by forces of nature.

Contracts: Acts of Government-Contracts: Additional CompensationContracts: Interpretation-Contracts: Performance
The allegation that the logs and debris may have belonged to the Government is not sufficient to shift liability for the tower repairs to it. Final
acceptance may be deferred until after the contracting officer has had a
reasonable opportunity to satisfy himself that the work fully conforms to
all requirements of the contract. Assumption by the Government of responsibility for removal of the logs and debris is not an assumption of
liability for repairs to the tower which are made by the contractor with
knowledge that the Government disclaims responsibility for such repairs.
BOARD OF CONTRACT APPEALS

This is a timely appeal from the contracting officer's denial of
contractor-appellant's claim in the amount of $2,540.13 representing
the cost of repairing a steel tower damaged by an extensive mud
flow, containing logs and debris, which was precipitated from a glacier
following a rainstorm.
The principal issue involved herein is whether the Government
accepted the work prior to the mud flow and resulting damage to
the tower.
1 Although: appellant erected 75 other steel towers during construction of 15 miles of
power transmission line, only this one tower designated as AA 156 (36/2) was damaged.
The concomitant mud flow caused considerable damage to other Government property
which is under the jurisdiction of the United States Forest Service.

APPEAL OF CAS. T. PARKER CONST.
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The claim is premised on the theory I(1) that actual construction
work had been completed and verbally accepted by the Government two weeks prior to the loss; (2) that the Government accepted
responsibility for removal of the logs and debris which the mud flow
had deposited about the damaged tower, and should therefore be
responsible for the cost of repairing that tower; and (3) that the
logs and debris belonged to the Government, not a third party, and
by reason thereof the costs of repair should be borne by the
Government.
The appeal arises from the above-identified contract which was
awarded appellant on June.28, 1960, by the Bonneville Power Administration. It called for the construction of a power transmission
line, 15.4 miles in length, including installation of footings, erection
of steel towers and stringing of ACSR "Chuker" conductors, located
in Hood River and Clackamas Counties, Oregon.
Under a schedule of unit prices for diverse phases of work, the
contract price of $408,272.50 was increased to $421,490.23 as the result
of the issuance of three change orders.
The contract was executed on Standard Form 23 (Revised March
1953) and incorporated the General Provisions of Standard Form 23A
(March 1953), which included a pertinent clause relating to appellant's responsibility for the work. It is quoted as follows:
11. PERMITS AND RESPONSIBILITY FOR WORK, ETC.
The Contractor shall, without additional expense to the Government, obtain
all licenses and permits required for the prosecution of the work. He' shall

be responsible for all damages to persons or property that occur as a result of
his fault or negligence in connection with the prosecution of the work. He
shall also be responsible for all materials delivered and work performed until
completion and final acceptance, except for any completed unit thereof which
theretofore may have been finally accepted. (Italics supplied.)

Part II of the contract, entitled "Supplementary General Provisions," contained two clauses germane to the issues involved herein,
which are quoted as follows:
2-108. Liabiiities of the Contractor.
*:

X

*

,

*

*

>

*

C. The contractor shall have sole responsibility for all work until it is accepted
in writing by the contracting officer. Materials or work damaged, lost, stolen,

or destroyed prior to said acceptance by reason of any cause whatsoever, whether
within or beyond the control of the contractor, shall be repaired or replaced
in their entirety, as required by the contracting officer, by the contractor solely

at his own expense.
*

*

(Italics supplied.)
:

*

*

*
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2-122. Final Acceptance. Final acceptance by the contracting officer will be
in writing at the time all work is completed to the satisfaction of the contracting
officer; provided, however, that the contracting officer may at his discretion
and in the interest of the Government accept individual completed divisions
of work.

The contract was completed within the time required Final acceptance thereof by the Government in writing was made ol October
18, 1961.
The matter was submitted by the parties-on the record without an
oral hearing.
The evidence discloses that a huge mud flow from a glacier on Mount
Hood occurred sometime between the afternoon of August 31 and
noon the next day, September 1, 1961. The deluge of mud and water
flowed through forest land and in its descent picked up logs, large
rocks and other debris and piled them to a height of 9 feet against the
steel tower erected by appellant, causing damage thereto to a substantial extent. Appellant was directed by the contracting officer to make
the necessary repairs and replacements, and claims the sum of $2,540.13
as compensation for doing this work. The cost of removing the logs
and debris deposited about the tower by the mud flow was, however,
borne by the Government and paid for by the issuance of a change
order in- the amount of $1,371.06. This latter work was ordered for
the purpose of preventing further damage to the tower.
Appellant's contention that the cost of repairing the damaged tower
should be borne by the Government is predicated on the theory that
for all practical purposes all construction work had been completed
and verbally accepted by Government inspectors two weeks prior to
the mud flow, that is, on August 18, 1961. Appellant, however, has
failed to adduce any proof in substantiation of such allegations, which
are unequivocally denied by the Government.
The contracting officer found, and appellant does not deny, that
while all construction work specified in the contract was completed
on August 18, 1961, cleanup was not completed until August 31, 1961.
Clause 1-107 of the contract required cleanup to be completed within
30 days after completion of construction. Clause 3-106 specified in
detail what was to be done in the way if cleanup, and then went on
to provide that if appellant failed to perform any of the required
cleanup, the Government would perform it at the expense of appellant
or its sureties. It is clear from these provisions that cleanup was
a material part of the work to be done by appellant, and that until
it had been performed a finding that "all work is completed," within
the meaning of Clause 2122, could not properly be made. Hence,

6]j
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completion did not occur until August 31, 1961, the very day on which
the mud flow began.
Appellant's allegation that there was a verbal acceptance by Government inspectors is unsupported by any showing of who the inspectors were, what they said, and whether they had any authority to give
the final acceptance provided for in Clauses 2-108 and 2-122. Even
if there were such a showing, a mere verbal acceptance would not
suffice, since the clauses just cited provide that final acceptance is to
be "in writing." The record contains no intimation of any eircumstances, such as waiver or ratification, that conceivably might validate
a verbal acceptance. Moreover, the assertion that the work had been
accepted by August 18, 1961, is inconsistent with the fact that it was
not completed until August 31, 1961
The statement in IClause 2-122 that final acceptance is to be made at
the time all work is completed "to the satisfaction" of the contracting
officer clearly imports that the contracting officer is to have a reasonable opportunity to satisfy himself that the work fully conforms to all
requirements of the contract. Obviously, the brief interval that
elapsed between the completion of cleanup on August 31, 1961, and
the discovery the next day that the tower had been damaged did not
afford such an opporny. The record, moreover, contains evidence
to the effect that it is a standard practice of the Bonneville Power
Administration not to accept a newly-constructed transmission line
until an energization test has been made for the purpose o'f ascertaining whether the line is free from potential grounds, and that 'appellant
was aware of this practice at the time when it entered into the contract
here 'at issue. Appellant has proffered no proof that the Bonneville
Power Administration could and should have made the energization
test prior to the time when the mud flow occurred.
Tile reasonableness of the Government's conduct in not accepting
the work before the tower was damaged is also supported by the fact
that appellant's letter requesting final acceptance bears the date of
September , 1961, which was four days after the damage was discovered. While appellant alleges that written notice of completion
was given by it on August 18, 1961, proof for this assertion is entirely
lacking.
Appellant's second contention that payment by the Government for
the cost of removal of logs and debris from around the tower warrants
Government responsibility for 'the exense of repairing damage to the
tower is also untenable. A change order was issued by the contracting fficer subsequent' to the mud flow, authorizing payment for such
723-875-64-2

10

DECISIONS OF THE DEPARTMENT

OF THE INTERIOR

[71 ID.

removal, which had been directed-in order to prevent further damage
to the tower. The correspondence between appellant and the Government shows that when appellant made the repairs to the tower it was
fully aware that the Government, while willing to pay for the removal
of logs and debris, disclaimed any responsibility for, the expense of
repairing damage to the tower. These circumstances negate, rather
than support, any assumption of liability by the Government for the
tower repairs.
Appellant further avers that the logs and debris which caused damage to the tower were the property of the Government and not of a.
third party, and that by reason thereof the cost of repairing the tower
should be borne by the Government..
We do not find the question of ownership of the logs and debris to
be of particular legal significance. The evidence discloses that the
mud flow which was of deluge proportion, was triggered bya heavy
rainstorm that fell upon a glacier, the lower portions of which had
been made unstable by exceptionally high melting induced by exceptionally 'hot weather.2 The cause .of the damage must therefore be
attributable to an Act of God or to other forces of nature. We find
that neither the appellant nor the Government was at fault.
This appeal falls within the application of the general rule of contract law that 'a contractor must bear the risk of increases in the cost
of contract work caused by the forces'of nature, without the fault of
either party, unless there is, as there is not here, a contract provision
shifting this responsibility to the Government.
This rule is carried over into subject contract by the incorporation
of Clause 11 and Clause 2-108 (both of them are quoted above), which
specifically placed upon appellant the responsibility for all work until
it was accepted in writing by the contracting officer.
It is well settled by the courts and by opinions'of this Board 4
that where work is damaged before completion and acceptance: by
an Act of God or by other forces of nature, without the fault of either
party, and in the absence of a contract provision shifting the risk of
such a loss to the Government, the contractor is obligated to repair the
damage at its own expense.
e Report of Bonneville Power Administration geologist, dated October 9, 1961.
5 Day v. United States, 245 U.S. 159 (1917)
W . Mamawell v. United States, Ct. Cl.
No. 392-58 (January 12, 1962) ; Jack Carmen V. United States, 143 Ct. Cl. 747 (195S)
DeArmas v. United States, 108 Ct. Cl. 436 (1947),.
4 Montgomery-Macri Company and Western. Line Construction Company, Inc., ICA-59
and IBCA-72 (June 28, 1963), 70 I.D. 242, 279, 1963 BCA par. 3819, 5 Gov. Contr. par.
419; Barnard-Curtiss Company, IBCA-82 (August 9, 1957), 57-2 BCA par. 1373; MeWaters and Bartlett, IBCA-56 (Oetober. 31, 1956), 56-2 CA par. 1140; Osberg Construction Company, IBCA-32 (June 19, 1956), 3 I.D. 10.
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Under the circumstances of this case, the Board is of the opinion

that appellant is not entitled under the contract to payment for the
costs of repairing damage to the tower. The unforeseen results caused
by the melting of the glacier, the rainstorm, and the concomitant mud
flow with its burden of logs and debris was, in our opinion, a happening of which the Government was not the cause and for which it is
not liable to pay.
CONCLUSION

For reasons set forth above, the appeal is denied.
JOHN J. HYNES,

I CONCUR:

I CONCUR:
PArm H. GANTT,

Melber.

Chairman.

HERBERT J. SLAUGHTER, Member.

APPEAL OF PROMACS, INC.
IECA-317

Decided January31, 1964

Contracts: Interpretation-Contracts: Specifications
Where a duly issued modification of specifications incorporated in the contract
eliminates provisions for adjustment of price for excavation in the event that
rocks of a certain size and extent are encountered, and substitutes a provision that all excavation shall be paid for at the stipulated contract price
without any adjustment, an interpretation by the contractor of such modification, as constituting a representation by the Government that no rock
would be encountered in the excavation work, is so strained as to be unreasonable. The unreasonableness of the interpretation precludes applica-

tion of the doctrine of contra proferentem.

Contracts:, Changed Conditions-Contracts: Additional Compensation
A contractor is not entitled to additional compensation on the theory of a
changed condition, where the only basis for the claim is the absence of
contract warnings as to possible rock and permafrost, if the contractor had
the same opportunity before bidding, as did the Government, to ascertain
that rock and permafrost were being encountered at nearby excavation
work, and should have known that they probably would be found at the job
site also.
BOARD OF CONTRACT APPEAIS

This timely appeal, involving a claim of $20,511.41, was heretofore
the subject of a motion by the Government to dismiss for failure to
comply with the notice requirement of Clause 4, "Changed Conditions," of Standard Form 23A (March 1953). The motion was
denied by the Board on the round that in addition to the issue of
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timely notice under the Changed Conditions clause, there is also in
issue the interpretation of Clause 1-04 of the specifications, entitled
"Excavation." 1
The contract, dated September 17, 1959, contains Standard Form
23A (March 1953) and a number of additional General Provisions,
Special Provisions and Specifications, including, in particular, a Modification of Section 1, entitled "Clearing, Excavating and Grading," of
the specifications.
The project covered by the contract included "Utilidor, Utilities,
Boiler House and Steamheating of Buildings, Headquarters Area,
McKinley National Park, Alaska." The completion date required by
the contract, as extended, was June 26, 1961. Final inspection took
place during the period of June 26 to June 30, 1961, and the work was
accepted subject to correction of a number of minor deficiencies. The
last of these deficiencies was finally corrected early in 1962.
The contract price of $385,981.26 was made up of several lump sum
bids for items such as the construction of a boiler house and the conversion to steam heating in several existing buildings, together with
a iumber of unit bid prices based on estimated quantities such as Item
1, Reinforced Concrete Utilidor (estimated quantity 2000 lineal feet)
and Item 10, Over-Excavation and compacted gravel backfill for
Utilidor (estimated quantity 1000 cubic feet).
In a letter dated July 25,1961, the contractor notified the contracting
officer that it had encountered "quantities of boulders and in some
places, permafrost * * * during the excavation of the trench for the
boiler house and Utilidor, and furnished a tentative estimate of the
additional cost of excavation caused by those conditions as "exceeding
$15,000." The contracting officer replied by letter of August 1, 1961,
acknowledging receipt of the contractor's letter, and confirming a
conversation with Mr. Guy McGee, Project Manager of the contractor,
on August 1, 1961. That conversation was to the effect that the letter
of July 25, 1961 could not be construed as a formal claimh; that it would
be considered as a notice of intent to file a formal claim; and that the
letter of July 25, 1961 "* * * was the first notification you have tendered us regarding a claim for additional payments. *'
"
No further claim was filed until the contractor's letter of February
27, 1962. That letter included a detailed tabulation of work hours
and costs for the additional work alleged to have been performed,
during the period of June 11 through August 10, 1960, as to the excavation for the boiler house, drain pipe, and Utilidor. The tabulation
1 Promnacs, Inc.,

IBCA-317 (May 29, 1962), 4 Gov. Contr. 291 (g).
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Plovers the time and hourly rental rates for various types of equipment,
as well asthe time and hourly rates for foreman and common labor
involved.
Presumably it was not feasible for the contractor at that late date to
make any distinction between those additional costs of excavation
which were attributable to removal of rock and removal of permafrost, compared with what it would have cost if no rock or permafrost had been encountered. Moreover, there is no information in the
contractor's claim or appeal instruments or elsewhere in the appeal file
as to the total actual costs incurred by the contractor in excavating the
areas involved, nor as to the quantities or sizes of rock or boulders
excavated, nor as to the basis on which the contractor determined to
assign to the additional work the particular amounts of work-hours
stated in its letter. The submission of proof concerning such matters
would be vital in order to arrive at any equitable adjustment of the
claim.
The contractor does not assert that there was any- misrepresentation by the Government concerning the presence or absence of permafrost, apart from the fact that the possibility of its presence was not
mentioned in the contract. Nor does the contractor claim that the
presence of rock or permafrost was unusual in the vicinity of the site.
Likewise, it is not stated that the existence of rock or of permafrost in
the region of the work site was unknown to the contractor, prior to
submission of its bid.
The contracting officer denied the claim in his letter decision of
March 9, 1962, on the ground that the specifications, as modified prior
to receipt of any bids, provided as follows:
1-04 Excavation. Any reference in the specifications to the definition of
rock excavation shall be disregarded; all excavation required to be performed
under the contract shall be considered to be paid for under the ump sum contract price and no adjustment will be made in the contract for excavation of
any nature. (Italics added.)

Prior to such modification, the specifications provided in pertinent
part as follows concerning rock excavation:
1-04 Excavation:
All material shall be removed by the Contractor without additional cost
except for material herein defined as rock. If rock is encountered the contract
price shall be adjusted.
a. Rock Excavation. Rock is defined as (1) boulders over 1/2 cubic yards in
volume and (2) any other material in such condition as to require the use of
explosives or systematic drilling for removal.
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The contracting officer denied the claim on the additional ground
thatat no time during the process of excavating this material was any
claim, made by you, either formal or informal, to the Contracting Officer, for
additional payment. * *

The, contractor appealed timely by letter of April 9, 1962.
Although. the contractorts claim and appeal papers do not identify
the claim as being presented under the Changed Conditions clause
(Clause 4 of Standard Form 23A) of the contract, that clause is the
only possible source of relief in the contract for claims based on subsurface conditions.2
If, however, the, contractor did not intend to base its claim on the
Changed Conditions clause, but instead claims that the alleged acts
or omissions of the Government amounted to an actionable misrepresentation, entitling the contractor to additional compensation over and
above the contract price, then the Board would not have jurisdiction
to consider such a claim3 That type of claim is one for which recourse, if any, would have to be sought from either the Comptroller
General or the Courts.4 Only in a case where the alleged misrepresentation forms the basis of a claim for which relief is specifically
provided in the contract, as in the Changed Conditions clause, does
the Board have jurisdiction concerning a claim of misrepresentation!
The Board's capacity to, grant relief must be found within the "four
corners" of the contract.6
In substance, the contractor's claim is based on. alleged misrepresentation by the. Government concerning the presence of subsurface
a It reads as follows: "The Contractor shall promptly, and before such conditions are
disturbed, notify the Contracting Officer in writing of: (1) subsurface or latest physical
conditions at the site differing materially from those indicated in this contract, or (2)
unknown physical conditions at the site, of an unusual nature, differing materially
from those ordinarily encountered and generally recognized as inhering in work of the
character provided for in this contract. The Contracting Officer shall promptly investigate the conditions, and if he finds that such conditions do so materially differ and cause
an increase or decrease in the cost of, or the time required for, performance of this contract, an equitable adjustment shall be made and the contract modified in writing
accordingly. Any' claim of the Contractor for adjustment hereunder shall not be allowed
unless he has given notice as above required; provided that the Contracting Officer may,
if he determines the facts so justify, consider and adjust any such claim asserted before
the date of final settlement of the contract. If the parties fail to agree upon the adjustment to be made, the dispute shall be determined as provided in Clause 6 hereof."
3Cf. Martin K. Eby Construction Co., Inc., IBCA-355 (March 8, 1963), 1963 BCA par.
3672, 5 Goy. Contr. 183(e), and cases cited therein.
4
Jensen-Reasaussen and Co. and B-B-C-K Corp., IBCA-363 (March 14, 1963), 1963 BCA
par. 687, 5 Gov. Contr. 183(e), and cases cited therein.
1 C. Morgen
Oswood Construction Co., Inc., IBCA-389 (November 21, 1963), 70
I.D.
495, 1963 BCA par. 3945.
5
Martin K. Eby Construction Co., Inc., note 3, spra. Accord: Joseph F. Monsini, Jr.,
ASBCA No. 6928 (October 23, 1961). 61-2 BCA par. 3197, 4 Gov. Contr. 127(e).
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rock and permafrost at te site of the work. The particular form
of the misrepresentation as to rock is claimed to be contained in the
modification of the specifications, quoted supra, to the effect that ally
reference to the definition of rock excavation shall be disregarded;
that all excavation performed should be paid for under the lump sum
bid price ;and that no adjustment would be made for any kind of
excavation. Basically, it is the contractor's theory that the Governnment indicated by the foregoing modification that no rock would be
encountered in the excavations.
The 'contractor is correct in stating that the existence of rock,
boulders and permafrost is not mentioned in the specifications as modified, and the Government does not contend that any of these conditions
are shown on the contract drawings. The contractor also states that
the Government "was aware of the presence of rock and permafrost" by reason of "the fact that shortly before the letting of the
referenced contract, the Park Service built'an apartment house close
to the work covered by this contract, and boulders and frost were
encountered in the excavation and footings for the structure. The
owner [presumably the Government] had ample opportunity to observe these conditions and to evaluate the added cost to the contractor
for this referenced contract. * * * Hence, the alleged misrepresentation as to permafrost consists merely of its non-mention by the
Government.,
The basic concept underlying the Changed Conditions clause is
that the long-term interest of the Government, in attempting to eliminate excessive contingency allowances from bid prices, justifies the
Government in assuming a portion of the risk concerning subsurface
conditions. The portion of the undertaking as to which the Government assumes-the risk is that the subsurface conditions will conform
to those described in the contract, or, if not there described, to normal
conditions for the area involved.'
The risk thus assumed by the Government with respect to conditions not described by the contract is the risk that such conditions
may turn out to be abnormally bad; the Government does not guarantee by this clause, that conditions will prove to be abnormally
good.8 Hence, the contractor's bid price should not reflect assumptions that the subsurface conditions will be either better or worse
7
Ruff v. United States, 96 Ct. Cl. 148, 164 (1942).
8 Brhardt DahZ Andersen, IBCA-229 (July 17, 1961), 68 I.D. 201, 61-1 BCA par. 3082,

3 Gov. Contr. 505, and cases cited therein. We quote the elegant formula stated therein:
"The risk thus assumed by. the' Government with respect to [changed] conditions not
described in the contract is, however, the risk that they will turn out to be abnormally
bad; not the risk that they will fall short of being abnormally good."
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than those conditions "ordinarily encountered and generally recognized as inhering in work of the character provided for in this
contract," unless he knows or should know that unusual conditions
do actually exist at the site.9
In such a case, where the bidder is aware or should have been aware
of conditions at or near the site, his bid price should reflect the
anticipated cost of performing the contract under such conditions.
As the Board has previously said:
The purpose of article 4, is, however, to protect prudent contractors against
unforeseen abnormalities, and a contractor who ignores the warnings in the
specification and all warning signs that would have been revealed by a
reasonably thorough investigation is not entitled to the benefit of the article.' 0

Similar considerations are expressed in Standard Form 22,; "Instructions to Bidders," attached to the Invitation for Bids. Article
1 states that explanations will be furnished to bidders as to the
meaning or interpretation of 'drawings and specifications. Article 2
provides for visiting the site of the work. These two articles read as
follows:
1. Eccplanation to Bidders. Any explanation desired by bidders regarding
the meaning or interpretation of the drawings and specifications must be
requested in writing and with sufficient time allowed for a reply to reach
them before the submission of their bids. Oral explanations or instructions
given before the award of the contract will not be binding. Any interpretation
made will be in the form of an addendum to the specifications or drawings
and will be furnished to all bidders and its receipt by the bidder shall be
acknowledged.
2. Conditions at Site of Work. Bidders should visit the site to ascertain
pertinent local conditions readily determined by inspection and inquiry, such
as the location, accessibility and general character of the site, labor conditions,
the character and extent of existing work within or- adjacent thereto, and
any other work being performed thereon.

While Standard Form 22 provides that the- instructions contained
therein "are not to be incorporated in the contract," Article 2 is
expressly excepted from this general language by Clause 30, entitled
"Site Visitation," of the instant contract. That clause reads as
follows:
Failure to visit the site (as provided in Article 2 of Standard Form 22,
Instructions to Bidders) will in no way relieve the Contractor from the
necessity of furnishing all equipment and materials and -performing all work
required for the completion of the contract in conformity with the specifications.
9cf. Otis Williams and Co., ICA-824 (September 5, 1962)
par. 3487, 4 Gov. Contr. 471.

"J. A. Terteling d Sons, Inc., IBCA-27 (December
BCA par. 1539.

69 I.D. 135, 1962 BCA

1, 1957),: 64 ID. 466, 484, 57-2
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In a letter dated September 3, 1959, from the contractor to Mr.
D. D. Jacobs, Superintendent, Mt. McKinley Park, the -first paragraph thereof indicates that the writer of the letter; Mr. McGee,
had visited the site:
(a): In connection with the storage of construction materials, we would like
to use the warehouse at the railway station that we surveyed when I visited
the site.

Thus, it would appear that the contractor had availed itself of the
opportunity to investigate the conditions at the site. The contractor
nowhere alleges that the subsurface conditions at the apartment house
nearby could not, during this investigation, have been "readily determined by inspection and inquiry," within the meaning of Standard
Form 22. In fact, the contractor does not even allege that at the time
of bidding it lacked actual knowledge of the rock and permafrost conditions which, it asserts, had been found at the apartment house. The
burden of the contractor's complaint and the basis of its claim is that
the possibility of encountering rock and permafrost were not specifically set out in the contract specifications or drawings. Yet the contractor does not assert that it was actually misled by that omission."

The contractor's main argument, set forth in its letter of July 25, 1961,
is that
* C * There is a well known and authenticated' rule of specification writing

that states that if the owner has knowledge of sub-surface conditions that
change the progress of the Cotractor's work, or affects his cost, it must be

set out fully in the specifications. * * *

The contractor's statement of the rule is incorrect. There is no
duty on the part of the Government to describe subsurface conditions
about which the contractor knew, or should have known from the
available information, before bidding. 2
Here, there is no evidence that any test borings or similar investigations were performed by the Government. Likewise, there is no-showing that the subsurface conditions at the job site and in the nearby
apartment area were unknown to the contractor or unascertainable
through. an investigation of the type contemplated by Standard
Form 22.
It is also the opinion of the Board that the elimination by- the! Government of the contract provisions for price adjustment for rock excavation did not constitute a representation that no rock would be
encountered in the excavation work under this contract. It was
aSee Ivy. H. SWntk Company v. ?hfted States, Ct. Cl.
-Leal v. United States, 149 Ct. Cl. 461, 469-62 (1960).

723-875-64

3

No. 27358 (June 7, 1961)..
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clearly stated that one price would be paid for all excavation, irrespective of its nature. The interpretation, by the contractor, of such
modification as a representation that no rocks would be encountered
is so strained as to be unreasonable. Neither the original nor the
substituted provision purports to be a statement of fact as to whether
rock will or will not be encountered. On the contrary, each purports
to be a statement of how much will be paid for excavating rock if it is
enountered. The modification could be of little value to the Government unless rock were encountered, and, hence, the fact that the.
Government chose to make such a modification would offer a prudent
bidder more reason to believe rock was anticipated than to believe it
*was not anticipated.
Giving the most favorable consideration to the contractor's view of
the contract provisions in controversy, the'best that can be said for
that view is that the contractor was faced with an uncertainty as to
what was intended, and undertook to resolve that uncertainty on its
own by adopting an unreasonable interpretation of the contract. The
contractor could have protected itself by seeking to have the matter
clarified by the contracting officer before the bid opening.3 'This was
not done by the contractor, and, therefore, the Governmen had no
opportunity to resolve any supposed inconsistencies. Accordingly,
the contractor is not entitled to the application of the rule of contra
proferentem--that an ambiguity in a contract provision will be interpreted in favor of the party who did not draft the contract-since this
rule is applied only where that party's interpretation has a reasonable
basis.14 Hence, the requirements for establishing a changed condition of the first category (on the basis of contract representation) have
not been met by the contractor.
Additionally, it must not be supposed that the contractor is entitled
to relief under the Changed Conditions clause for a changed condition
of the second category merely because some rocks or boulders were
encountered. As previously indicated, the contractor has not stated
the quantities or sizes of rock involved. The requirements of the
Changed Conditions clause concerning "unusual nature" must be met.
If Clause 1-04 had not been modified, the contractor would have been
entitled to a price adjustment only in the case of boulders exceeding
1/2 cubic yards in volume, and in the case of rock requiring blasting
or systematic drilling. -However, the contractor's claim seems to be
predicated on the proposition that a price adjustment should be made
1.3E-W Construction Company, IBCA-297 (October 23, 1963), 1968 BCA par. 8922, 5
Gov.
Contr. 565(d). See also "Instructions to Bidders", quoted intext, 8upr.
4
E-W
B
Construction Cempany, note is, supra.
-
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for all rock encountered. It seems significant: that there is no assertion as to the volme of any boulders found in the excavations or as to
any need for blasting or systematic drilling (no costs are specifically
claimed for either).'
That part of the claim related to permafrost is not as worthy of
consideration as the rock claim. The contract provisions did not at
any time contain any statements concerning permafrost or price adjustment therefor. It is common knowledge that permafrost is prevalent throughout much of the State of Alaska, and the Board takes
official notice to that effect. Moreover, the contractor had visited the
site before bidding and had the same opportunities for inquiry and
for examination of nearby excavations as was the case with rock and
boulders. Accordingly, the contractor has failed to show the existence
of a changed condition of the second category.
Concerning the question of notice, there appears to be no statement
or evidence submitted by the Government to the effect that the Government was prejudiced by the delay of the contractor in giving notice of
the supposed changed condition. However, the contractor's appeal
letter of April 9, 1962, says without equivocation:
The Contractor states further that no notice of these adverse conditions was
given Contracting Officer during the progress of the work.

Without deciding this issue, there is reason to assume that the rights
of the Government must necessarily have been injured or prejudiced
by such a long delay.'5 It was given no opportunity to verify the
contractor's claim or the extent thereof while the work was going on,
as required by the Changed Conditions clause.
In any event, the contractor's appeal must perforce be denied for
the several reasons discussed elsewhere in this opinion.
CONCLUSIONS

The appeal is denied in its entirety.
TnoMAs M. DRSTON, Member.
I

CONCUR:

*

PAUL H. GANT, Chairman.
16 C.

I

CONCUR:

HBET J. SnAnHxonER Member.

Korshoj Construction Company, IBCA-321

3848, 6 Gov. Contr. 501.-

(August 27, 1963), 1963 BCA: par.
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INTERPRETATION OF TE SUBMERGED ANDS ACT
Submerged Lands Act: Generally-Oil and Gas Leases: Applications
The Departmental decision in
enry S. Morgan, Floyd A. Wallis, et al.,
BLM-A-036376 (1956), affirmed by the Secretary of the Interior, 6'5 I.D.
369 (1958), is overruled to the extent that it is inconsistent or in conflict
with the conclusion reached in the opinion of the Solicitor: General issued
December 20, 1963.

Submerged Lands Act: Generally
The Submerged Lands Act of May 22, 1953, 67 Stat. 29, 43 U.S.O., sec. 1301
et seq., released to the States ay former title of the United States to lands
which were formerly beneath navigable waters as defined in section 2(a)
of the Act, but which emerged as islands through natural processes within
the boundaries of the States before the effective date of the Act.

Submerged Lands Act: Generally-Words and Phrases
Lands which are "made" as that term is used in section 2(a) (3) of the
Submerged Lands Act of May. 22, 1953, 67 Stat. 29, 43 U.S.C., see. 1301
et seq., include lands which are formed as islands by natural processes as
well as those which are man made.

See Solicitor General's Opinion December 20, 1963, p. 22.
M-36665

January 31, 1964

To: TEE SECRETARY OF THE INTERIOR
SUBJECT: INTERPRETATION OF THE SUBMERGED LANDS ACT.

On December 20, 1963, the Attorney General approved and transmitted to you an opinion prepared by the Solicitor General dealing
with the question of title, under the Submerged Lands Act of May 22,
1953, 6 Stat. 29, 43 U.S.C., sec. 1301 et seq., to certain lands which
formed as islands in the marginal sea within the boundaries of a
State after such State was admitted to the Union but before the effective date of the Submerged Lands Act. That opinion, together with
the Attorney General's letter of transmittal, is attached hereto.
The opinion approved by the Attorney General establishes the legal
principle under which the Department of the Interior will now operate. However, the opinion contemplates further administrative action
on the part of this Department as outlined below.
First, the Solicitor General has expressly- advised that the Departmental decision in Henry S. Morgan, Floyd A. W li&, et-al., -BLMA-036376 (1956), affirmed by the Secretary, 65 I.D. 369 (1958), is
in conflict with his conclusion that the Submerged Lands Act released
to the States any former title of the United States to lands which were
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formerly beneath navigable waters as defined in Section 2 (a) of the
Submerged Lands Act, but which emerged as islands through natural
processes. To the extent that the WdaZis decision is inconsistent or
in conflict with the conclusion of the Attorney General, that decision
must be and is hereby disapproved and overruled.
Second, several matters resently pending before the Department
are materially affected by the opinion approved by the Attorney General and should be disposed of in 'accordance therewith. Among the
matters awaiting Departmental action are the applications received
by the Bureau of Land Management for the issuance of oil and gas
leases on lands which were formed as islands by natural processes
prior to the effective date of the Submerged Lands Act and which
may, therefore, be affected by the Solicitor General's opinion.
Also pending before the Department are the protests filed by the
States of Louisiana and Florida to the granting of the lease applications. The pending lease applications Which are the subject of the protests presently before me 2 are hereby denied. Such other lease applications covering lands in areas which may be affected by the Solicitor
General's ruling, as may be pending before the Bureau of Land Management, should be denied by the Bureau as soon as possible.
The State of Florida has also filed 'a formal protest to the action of
the Bureau of Land Management in ordering the Florida islands
opened for leasing as public lands (25 Fed. Reg. 10954 (1960)). The
Bureau is, therefore, instructed to take appropriate action to amend
'and modify the order opening the lands to public domain oil and gas
leasing to conform to the opinion of the Solicitor General.
FRANIt

J.

BARRY,

Solicitor.
APPROVED:

(Sgd.) STEwAit L. UDALL,
Secretary of the Interior.
applications
Louisiana:
'BLM
BLM-A
BLM
BLM-A
BLM-A
BLM

1Lease

2

Ibid.

protested in this proceeding are as follows:
Florida:
040338
BLM
053264
040389
BLM
05414?
.042672
BLM
054142
042673
BLM
054442
042778
BLM
054465
042776
BLM
054466
BLM
054510
,BLM
054823
BLM
054845
BLM
056495
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December 20, 1963.
THE HONORABLE
THE SECRETARY OF THE INTERIOR

My DEAR IR. SECRETARY:
I enclose an opinion prepared by the Solicitor General at the request
of the President dealing with title under the Submerged Lands Act to
certain lands originally formed as islands in the marginal sea.
I am in full accord with the opinion expressed by the Solicitor
General.
Please let me know whether you have any objection to the publication of this opinion in accordance with 5 U.S.C. 305.
Sincerely,
(Sgd.)

ROBERT

F.

KENNEDY,

Attorney General.
OPrNION OF THE ATTORNEY GENERAL OF THE
UNITED STATES

TITLE TO NATURALLY-MADE LANDS UNDER THE SUBMERGED
LANDS ACT
The Submerged Lands Act (act of May 22, 1953, c. 65, 67 Stat. 29, 43 U.S.C.
1301-1315) relinquished any former title of the United States to lands
naturally-made as islands, which formerly were "lands beneath navigable
waters," as that phrase is defined in the act. -Title to accretions to public
lands of the United States was not affected by the act.
The ruling of the Bureau of Land Management of the Department of the
Interior in the case of Floyd A. Wallis (BLM-A 036376), as affirmed by the
Secretary of the Interior (65 I.D. 369 (1958) ), to the contrary is erroneous
and should be revoked.

December 20, 1963.
THE SECRETARY OF THE INTERIOR.

MY DEAR M. SECRETARY: I have the honor to submit for your guidance, pursuant to a request from the President on October 30, 1963,
an opinion formally embodying the advice which I gave him on January 30,1963, concerning the title, if any, of the United States to lands
which formed as islands in the marginal sea within the boundaries of
a State after the State was admitted to the Union but before May 22,
1953, the effective date of the Submerged Lands Act, c. 65,67 Stat. 29
(43 U.S.C. 1301 et seq.). The most important of the disputed areas
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lie along the Florida, coast and in Louisiana at the mouth of the
Mississippi.
A brief description of the factual and legal background is necessary
to clarify the issue. Off the Florida coast the tides and ocean currents
sometimes form shoals that become tiny islands. The islands may
grow quite rapidly, especially if a mangrove seed is dropped by a
passing bird and takes root, for the roots hold the shifting earth. Although the exact chronology is uncertain because of the incompleteness
of the early charts, many such islands were formed within the past
century. Since their formation they have sometimes been incorporated as part of the mainland or other offshore islands. The lands
were formed within the political boundaries of Florida and for many
years were commonly believed to belong to the State of Florida as the
owner of the bed of the marginal sea. In some cases the State transferred title to private owners. The lands have been used for camps
and cottages, and even real estate developments. Considerable investments appear to have been made on the strength of the State's
supposed title.
The situation along Louisiana's coast is quite different, although the
legal question is the same. The Mississippi River carries enormous
quantities of silt into the Gulf of Mexico. As the river reaches the
Gulf it makes its own channel through the growing delta, building
up natural levees on either hand which have been enhanced by dredging to keep the passes (channels) open to navigation. A glance at
any large-scale chart reveals the extraordinary length of these arms
reaching out into the Gulf. A break in one of the levees, made by
natural forces or by man, would permit the current to flow through
and, as it slackened, to deposit silt on the other side building up fast
land. Some land might attach itself to the levee as accretion. Other
land might be formed as islands. The islands might be joined either
to each other, to the levee or to the mainland. The whole area is low
and wet. The foregoing process is remarkably complex. The comparison between early and current charts makes it plain that many
acres of fast land have been formed in this fashion, some as islands,
some as islands which by accretion have been joined to the mainland,
and some, perhaps, as direct accretion to the mainland.
Other islands in the delta area were formed as a result of the geological structure of the bed of the sea. As the Mississippi deposits
its tons of silt, their weight sometimes causes the immediate area to
sink and the pressure of the sinking mass then raises the bed of the
sea in other spots into new islands, often called mudlumps, thatnmay
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later be incorporated into other new land in the delta area or may,
indeed, sink back beneath the sea.,
These processes have been taking place contintiously for many years.
As in Florida the general assumption was that Louisiana owned the
bed of the sea within its political boundaries and therefore became the
owner of any newly formed islands within the marginal sea. The
area is valuable for oil fields and possibly other natural resources.
The controversy over title arises in the following manner. Under
the common law the sovereign is the owner of the bed of all navigable
streams and of navigable inland waters. In Pollard's Lessee v.
Hagan, 3 How. 212 (1845), the Supreme 'Court held that newly admitted States became the owners of the lands beneath navigable
waters within their political boundaries, except as a prior sovereign
might have granted the land to another owner. Although the case
involved land in Mobile Bay, which is inland waters, throughout the
rest of the nineteenth century and during the early decades of the
twentieth century it was generally assumed that the same role applied
to lands beneath the marginal sea. It is also a settled rule that new
islands formed in a body of water by natural forces became the property of the owner of the bed. City of St. Louis v. Rutz, 138 U.S. 226,
247 (1891). The States therefore administered both the submerged
lands and the new islands as their own, and made both grants and
leases.
During the 19 30's and 1940's, after the discovery of vast natural
resources under the marginal sea, the Federal Government began to
challenge the States' claims of title to submerged lands. In United
States v. CaZifornia, 332 U.S. 19 (1947), the Supreme Court overturned the widespread prior assumption; limited the rule of Pollard's
Lessee v. Hagan to tidelands and inland waters; and held that the
United States had paramount rights in the lands under the marginal
sea. Although the opinion spoke only of paramount rights, the decision sustained the claim of the United States to all the oil, natural
gas, sulphur and other minerals so that we can say, for all practical
purposes, that the United States was held to have title to the bed of
the marginal sea. For present purposes it is also proper to assume
that title to the islands formed by natural forces within the political
boundaries of a State after the State was admitted to the Union was
vested in the United States as the owner of the bed of the marginal
sea. City of St. Louis v. Ruto, supra.1
1 The issue is actually disputed, but the dispute is irrelevant to the issue considered in
this opinion.
-:
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In subsequent rulings the decision in United States v. California
was extended to Louisiana and 'Texas; 2 obviously it applied to all
other States. The rationale cast doubt upon private titles on the
strength of which investments had been made.
The decisions gave rise to a national controversy which was resolved
on May 22, 1953, when Congress enacted and President Eisenhower
signed the Submerged Lands Act, 67 Stat. 29 (43 U.S.C. 1301 et seq.).
Generally speaking, the effect of the Submerged Lands Act is to
release and relinquish to the States title to and ownership of "the lands
beneath navigable waters" within State boundaries, including all the
natural resources therein. Lands beneath navigable waters are defined in section 2(a) in three parts. Subdivision (1) includes lands
covered' by nontidal waters "up to the ordinary high water mark as
heretofore or hereafter modified by accretion, erosion and reliction
* * *."~ Subdivision (2) covers "all lands permanently- or periodically covered by tidal waters up to but not 'above the line of mean high
tide and seaward to a line three geographical miles distant from the
coastline of each such State * * * 3 Subdivision (3) brings within
the definition:
"(3) all filled in, made or reclaimed lands which formerly were
lands beneath navigable waters, as hereinabove defined."
The Submerged Lands Act conveys to the State whatever title the
United States had to lands within the foregoing limits. It is equally
plain that the act conveyed to the States whatever claim the United
States might have to islands in the same area filled in or reclaimed
by man (except as they might fall under one of the exceptions in section 5).
Sovereignty over islands existing when a State was admitted to the
Union passed to the State. Title to some of those islands might have
already passed into private hands and thenceforth be governed by
State law.: Title to others might have remained in the United 'States,
just as other public lands on the mainland, but some of the latter may
later have passed into private hands in the same mamier as other public
lands. In any event the status of the islands formed before statehood
would not be different from that of other land under the 'Stats's
jurisdiction.
2 United

States v. Louisiaza, 389 U.S. 699 (1950); United States v. Texas, 339 U.S. 707

(1950).
The omitted words put the line farther seaward n certain instances. Since that issue
Is not involved in the present controversy. I shall seak as if the limit were three miles.

723-875-64---4
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Islands in the marginal sea formed after May 22, 1953, belong to
the State as the owner of the bed. City of St. Louis v. Rutz, 138 U.S.
226, 247 (1891).
Thus, the only question raised by the pending controversy is
whether the lands naturally formed as islands in the marginal sea
within the boundaries of an admitted State but before the enactment
of the Submerged Lands Act belong to the States (and their grantees)
or to the United States.
This question has once already been the subject of formal consideration. On June 7, 1956, the Director of the Bureau of Land Management of the Department of the Interior in the so-called Floyd A.
Wallis case (BLM-A 036376 et al.), ruled that certain lands formed
as mud-lumps in the Louisiana delta region 'belonged to the United
States in its sovereign capacity and had not been transferred to
Louisiana under the Submerged Lands Act. This decision was
affirmed by the Secretary of the Interior, 65 I.D. 369 (1958) .4
In my opinion, this ruling was erroneous and the title to the
naturally formed lands in dispute belongs to the States and their
grantees.

I
The words of the Submerged Lands Act do not resolve the
issue. Although they can be read, standing alone, to mean that
only man-made lands passed to the States, they lend themselves
as readily to an interpretation covering both man-made and
naturally-made islands.
The critical provision is section 2(a) (3) which includes among the
lands conveyed:
"all filled in, made, or reclaimed lands which formerly were lands
beneath navigable-waters * *
The words "filled in" and "reclaimed" suggest the works of man,
and since the word "made" is used in close association with "filled in"
and "reclaimed"-indeed, it comes between them-they tend to color
its meaning. Moreover, "made" is defined by many dictionaries to
distinguish what is artificial from what is natural. E.g., Dictionaryof
American English. The University of Chicago, 1942; Oxford English Dictionary (10 vol.), Clarendon Press, 1908; Webster's New
InternationalDictionary,2ded.,'G.
&C.MerriamCo.,1957.-He
4 Although the Decision of the Secretary was sustained in'subsequent court proceedings,
Mlorgan V. dallj 306 3F. 2d 79 (C.A.D.C.) (1962)', certioraridenied, 371 U.S. 941 (1962);
the question under review was not in issue and not determined. See the Memorandum
for Stewart L. Udall, Secretary of the Interior, in Opposition.
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It is said that some significance must be attached to the fact that
"made" was inserted into some of the bills dealing with submerged
lands well along in the controversy, and that the only possible purpose was to add "naturally-made" land. However, "made" can be
given significance without going so far; for some purposes an island
formed by artificially altering the course of a stream so as to cause
the deposit of silt might well be described as "made by man," although
it might be neither "filled in" nor "reclaimed." 5
It does no violence to the words of section 2 (a) (3), however, to read
"made" as including both man-made and naturally-made islands.
Lawyers have often used the word "made" to describe lands newly
formed by nature. E.g., Jefferis v. East Omaha Land Co., 134 U.S.
178 (1890); County of St. Clairv. Lovingston, 23 Wall. 46, 59 (1874);
Linthicum v. Coan, 64 Md. 439, 451 (1885), 2 Atl. 826, 828; Trustees
of Hopkins Academy v. Dickinson, 63 Mass. 544, 545 (1852) (Shaw,
C. J.); Union Depot, Street By. & Transfer Co., v. Brunswick, 31
Minn. 297, 303 (1883), 17 N.W. 626, 629; C7ark, A Treatise on the Law
of Surveying and Boundaries, § 259, 269 (2d ed.); id., § 598 (3d.).
The word "made" was applied to lands formed by natural forces on
several occasions during the debates on the Submerged Lands Act.6
For example, Senator Paul H. Douglas, of Illinois, said (99 Cong.
Rec. 2936):
"It is primarily in this delta region of made land that oil and gas
have been found in Louisiana." He was describing land made long
before the white man came to America.'
In sum, the words of section 2(a) (3) as a matter of etymology alone,
may fairly be read, either (1) as covering both man-made and natuG Strictly speaking, "filled in" applies to areas into which man has trucked or pumped
earth and other solid filu
"Reclaimed" describes land from which the waters have been
excluded.
eVery slight support for this reading of "made" in section 2 (a) (35) can be drawn from
the fact that the word is omitted from section 5(a) which excepts lands "filled in, built
up, or otherwise reclaimed by the United States for its own use." The contrast is probably fortuitous, but it may be significant that "made" was not used in the final version
where the reference is plainly confined to the works of man.
' "Made" was used in the same way by Senator Clinton P. Anderson, of New Mexico,.
in the course of hearings before the Senate Committee on Interior and Insular Affairs on
the submerged lands bills; In discussing the location of the coastline from which the
marginal sea would be measured he said (Hearings in Executive Sessions, 83d Cong., 1st
sess., p. 1356 (March 16, 1953))X:
"I am sitting here looking at a map showing where the leases have been granted in
Texas and Louisiana, both prior to and subsequent to June 23, 1947; and if I am not
mistaken, a good deal of the land that lies south and east of New Orleans is made land.
If Louisiana wants to have the advantage of all that made land around which there has
been a great deal of leasing activity, then naturally it has to be limited by whatever has
happened to this other land. If it wants to take its original boundaries and include them,
it has that right."
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rally-made lands, in which event the naturally-made islands were
released to the States, or (2) as covering only man-made lands, in
which event these naturally-made lands still belong to the United
States. For their meaning as a matter of law, one must look to other
evidences of congressional intent.
II
The legislative history contains no reliable evidence that Congress had any conscious and specific intent either to retain or to
release the naturally-made islands.
Despite the lengthy hearings, the floor debates in several Congresses,
and the exhaustive character of the debates, the legislative history of
the Submerged Landis Act shows that neither Congress nor any committee ever directed its attention to naturally-made islands formed
after statehood in the marginal sea. A ortiorithere is no explicit evidence showing whether Congress intended to retain or convey them,
and none showing its understanding of the meaning of "made" in that
respect. Out of the mass of legislative history only three relevant
conclusions can fairly be drawn.
1. The occasional expressions of understanding or intent that nay
be thought relevant are unpersuasive because they point sometimes to
one conclusion and sometimes to another, and were uttered under circumstances that strongly suggest that the speaker was not aware of
their possible bearing upon the present issue.
Thus, when Senator Guy Cordon, of Oregon, who presided at the
hearings on the submerged lands bill and who was its floor manager,
was describing the proposed legislation, he referred to the words "all
filled in, made, or reclaimed lands," and said (99 Cong. IRec. 2633)
"That would appear to be perfectly clear. It provides that the
joint resolution shall apply to areas that are now above water, but
which were under navigable waters at some time in the past." Senator Cordon's statement, read literally, applies to lands Which rose
above navigable waters because of natural forces as well as to those that
were filled in or reclaimed by man.
On the other hand, the House Committee on the Judiciary, which
'handled the submerged lands bills, made a similar statement that cuts
in the opposite direction. Earlier bills, including the joint resolutions vetoed by President Truman, relinquished the claim of the
United States to "all lands formerly beneath navigable waters, as
herein defined, which have been filled. or reclaimed." Only a forced
construction would bring natural islands within the words:"filled or
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reclaimed."

The word "made" was first inserted in a bill introduced

by Congressman Francis E. Walter, of Pennsylvania, that was favorably reported by the Committee on the Judiciary (H. Rept. 2078, p.3,
81st Cong., 2d sss.) and ultimately became the Submerged Lands
Act. The report states that the title containing the words in question
"is, in substance, the same as" the bills that omitted the word "made."
If we read this report literally the uddition of "made" did not change
the substantive meaning, and since the words "filled in or reclaimed"
do not cover naturally-made islands, the addition of "made" did not
cover them.
The arguments based upon such general expressions clutch at straws.
It requires an extraordinary stretch of the imagination to believe that
any of the speakers had in mind the application of their remarks to
naturally-made islands, a problem with respect to which they were
otherwise utterly silent, as were all other Senators and Representatives.
2. The words filled in, made, or reclaimed land" were used in the
Anderson bill (. 107, 83d Cong., 1st sess.) in a manner which plainly
confined theme to land made by man. The Anderson Bill was introduced by the opponents of legislation giving the submerged lands to
the States. One of the arguments advanced by the proponents of
such legislation had been that in a number of coastal States vast investments had been made in building up real estate developments,
as in Florida, and recreational facilities, as at Rockaway Beach in
New York, on filled-in lands in the marginal sea and in inland waters.
The proponents had carried the argument to extreme length, maintaining that the Supreme Court's 'decisions 'had placed in jeopardy
all filled-in and reclaimed lands such as the Back Bay area in Boston
and the shores of the Great Lakes on which important parts of major
cities now stand. The argument of the proponents, while of some
pertinence to developients in the marginal sea, was utterly absurd
as applied to situations like Boston's Back Bay area, for the Supreme
Court decisions obviously did not apply to inland waters. In an
effort to demolish the argument as a basis for giving away the submergedlands Senator Anderson and others proposed to recognize and
confirm any right derived from a State or political subdivision "to
the surface of filled in, made, or reclaimed land in- such areas."
There was no doubt that the. words "filled in, made, or reclaimed
land," in this ontext, meant-"made' by man." The basic theory of
the Anderson Bill was that the States and their citizens were entitled
to the surface rights of land that was the product of their investment
of labor and resources, but that the Nation, as a whole was entitled to
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the resources under the sea that were placed there by God. The
Anderson Bill was debated at length and defeated before the same
words were adopted as part of the Submerged Lands Act, hence it
is argued that the words came to have an understood meaning that was
carried over into the Submerged Lands Act. The weakness in the
argument is that the meaning of all words depends in some degree
upon their context; they take color not only from their verbal surroundings but from the purpose and understanding of their authors.
It is not unusual to find the term "made * * * land" being understood to have one meaning when spoken by a man who thought that
all natural resources belonged to the Nation while all investments
built up by human effort should belong to the States (or those claiming under a State), and to find the same words-"made * * * land'being used in a much broader sense by one who believed that the States
should be given title to all the submerged or surface lands they had
previously been supposed to have owned. In other words, the words
"filled in, made, or reclaimed" did not become terms of art with a
special meaning that would survive a radical change in context and
purpose 8
3. The only "filled in, made, or reclaimed" lands mentioned in the
long congressional debates were lands made by man. They were
mentioned frequently and with great emphasis by numerous Senators,
but especially by Senator Spessard L. Holland of Florida. There was
no mention during the debates of naturally-made islands.9
8The use of "made" in the Anderson Bill to mean only lands made by man is inconsistent with Senator Anderson's and Senator Douglas' use of the same word at-least once

in the debate when speaking of naturally-made lands.

See Note 7 and the accompanying

text. The only significance of the inconsistency would seem to be its tendency to prove
thatthe word "made" was not used as a term of art with precise meaning but takes its
color from the purpose and context. It is not suggested that the usage in debate proves

that the word is used in the Submerged Lands Act in the broader sense.
Specific recognition of the existence of naturally-made islands does appear in the testimony of two witnesses from the. State of Louisiana given in the course of the 1948 joint
hearings on various sumberged lands bills before the Committees on the Judiciary. These
bills (e.g., S. 1958), which were essentially similar to the act ultimately adopted, proposed
that the United States "confirm and establish titles of the States to lands, and resources
In and beneath navigable waters * * *." "Lands beneath navigable waters" were defined
to include "all lands formerly beneath navigable waters, as herein defined, which have
been filled or reclaimed * * *"
Discussing the difficulties in determining the location of the Louisiana shoreline due to
the presence of bays, inlets and islands'stretched along the coast, Mr. B. A.,Hardey, Chairman of the State Mineral Board of Louisiana, stated as follows in answer to questions
of Mr. Guy Woodwardi Administrative Assistant to Senator B. H. Moore of Oklahoma
-(Joint Hearings. on S. 1988 and similar nouse Bills, 80th Cong., 2d sess., pp. 111-112
(February 23 1948) )
"Mr. WooDwARD. Is the land on these islands lying offshore Louisiana, which you mentioned;. owned individually ? Has that been patented or- sold to individual owners ?
"Air. HEAaDMY. Some of them are owned individually. Some of the islands disappear
and-bob up somewhere else sometimes. -We have -some litigation- with landowners about
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Any one of three conclusions is consistent with the course of the
congressional discussion:
(a) The Senators and the Congressmen believed that section 2(a)
(3) conveyed man-made land formerly under navigable waters, and
that alone. That is why they never spoke of naturally-made islands.
(b) The man-made land was used as an illustration during the
debate only because these were the dramatically appealing instances
of the "fairness" of the legislation, but the Senators and Congressmen
consciously believed that naturally-made islands were also being
conveyed..
(c) The Senators and Congressmen were conscious only of the manmade lands and they were either ignorant of, or wholly forgot, any
naturally-made islands.
There is nothing in the legislative history to indicate that one explanation is more plausible than the others. Whether the bill has
one meaning or the other must therefore be derived from an understanding of the general purpose of the legislation and the tenor of
the debate concerning its larger justifications.
ownership of land bodies. Land ordinarily is owned by individuals, and of course the
water bottoms are owned by the State.
"Mr. WOODWARD. Are any of these islands of such permanent character that they are
populated by residents?
"Mr. HarD.
Oh, yes; some of them are. *4"
Again, with respect to the difficulties of establishing a coastal boundary line, John L.
Madden, Special Assistant Attorney General of the State of Louisiana, appearing for
Fred S. LeBlanc, the State Attorney General, testified (id. at pp. 84-385):
-"These indentations follow the outline of numerous lakes and bays, some of which
not only extend inland for great distances but expand far to the south in a gulfward
direction. Over broad and far-reaching spaces offcoast, our marginal- waters are astoundingly shallow-so shallow, in fact, that islands therein appear to move in some mysterious
manner, emerging here and sinking there, and being lost until they are discovered as
forming a part of the coast or other islands of greater permanence.
"Obviously the lands beneath such shallow waters, extending gulfward over an extensive area, are well adapted for utilization and, by nature, are more closely related to the
coastal region than they are to the ocean's bottom or the soils underlying the open sea.
This is all the more true when we consider the fact that our coastal region is still in a
state of constant change. What is land today may be water tomorrow, and the reverse
is equally true.
`Upon reaching coastal outlets, an expansive confluence of waters joins with wind and
"
tide to create physical curiosities of land and water. Water courses change from time
to time, leaving great deposits of natural accretion. But largely inexplicable is the recession of our coast line, particularly on the west where about 1
miles of dry land has
fallen into the Gulf since Louisiana was admitted to statehood."
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IIIThe general intention of Congress in passing the Submerged
Lands Act called for including naturally-made islands, in the
grant to the States. The legal theory on which Congress proceeded, if consistently applied, also required a relinquishment of
naturally-made islands.

The general purpose of the Submerged Lands Act was "to restore"
to the States and persons claiming under the States what was "taken
away from them" by the decision in United States v. Calornia,
332 U.S. 19 (1947). In Pollard's Lessee v. Hagan, 3 How. 212
(1845), the Supreme Court held that the States owned the lands
beneath navigable waters within their political boundaries (except
as either a prior sovereign or the State might haven granted land
to a private owner). The case involved land in Mobile Bay which
may .have been naturally made; in any event the Court made it
clear. that the same rule would apply to land naturally made. Although Mobile Bay is inland waters, it was assumed, throughout the
rest of the nineteenth century and in the early decades of.the twentieth
century that the same rule applied to lands. beneath the: marginal
sea, iee. to the strip three miles in width between the coastline and
international waters. When an island is formed, it belongs to the
owner of the bed of the waters. City of St. Louis v. RIute, 138 U.S.
226, 247 (1891). For many years, therefore, the States assumed
that they were the owners of all lands within their boundaries under
the marginal sea and of all islands formed therein by natural forces.
They dministered the lands as theirs and made both grants and
leases. Many sizable investments were made'in reliance upon the
validity of the States' title.
As pointed out above, the decision in United States v. California,
332 U.S. 19 (1947), undercut the assumptions and defeated the
expectations -of many people and business concerns ill coastal areas.
The rationale invalidated the private titles on the strength of, which
large investments had been made.
The 'general purpose of the Submerged Lands Act was to undo the
effect of the Supreme Court decisions and "restore"' to the States
and to those claiming under the States, what they supposed that they
already owned.
In legal terms, the "restoration" was to be accomplished by making
the rule of Pollard'sLessee v. Hagan applicable to the marginal sea
in accordance with the previous supposition. The Supreme Court
recognized that this was the basic theory of the Submerged Lands Act,
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in United states v. Losisiana,363 U.S. 1 (1960) .'° After referring to
the rule laid down in Pollard's Lessee v. Hagan, the Court said
(363 U.S. at 35): "Were that rule applicable also to the marginal
sea-the premise on which Congress proceeded in enacting the Submerged Lands Act-it is'clear that such a boundary would be similarly
effective to circumscribe that extent of submerged lands beyond lowwater mark, and within the limits of the Continental Shelf, owned by
the State.:

*

*

"We conclude that, consonant with the purpose of Congress to grant
to the States, subject to the three-league limitation, the lands they
would have owned had the Pollard rule been held applicable to the
marginal sea

*2.

It is plain that the general purposes and the legal theory are at least
as applicable to naturally-made islands as they are to submerged lands.
There was at least as inudh if not more reason to- suppose that the
naturally-made islands belonged to the States or their grantees. There
was at least as much reason to wish to put the titles to rest. The rule
of Pollard'sLessee v. Hagan was at least as applicable to the naturallymade islands; possibly more applicable because the Pollard case apparently involved naturally-made land. One asks, therefore, how
can anyone suppose that Congress did not convey those islands along
with the submerged lands.
The answer is offered that Congress did not adhere rigidly to the
thesis that the rule of Pollard's Lessee v. Hagan should be extended
to the marginal sea. Some of the exceptions set forth in section 5
reserve to the United States property which probably would have
passed to the States under a strict retroactive application of the rule.
fIt is argued that since the Congress made these exceptions-to the
fulfillment of its general thesis, it may also have intended to except
the naturally-made islands.
Granting the possibility, there is not the slightest reason to suppose
that Congress followed such an utterly irrational course. Each of
the departures from the principle of extending Pollard's Lessee -v.
Hagan to the marginal sea rests upon a foundation of policy or commonsense practicality. There was no reason for making an exception
of the naturally-made islands. The extent of such naturally-made
land is small-almost insignificant-in comparison with the submerged
lands and the man-made lands in the marginal sea. Congress was
not in a niggardly mood, holding out every bit of land that it could
"OA wealth of legislative material i cited in the opinion and will not be repeated here.
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find an excuse to retain. Not only is every consideration applicable
to the submerged lands equally applicable to islands risen above the
sea, but no one has ever suggested any rational ,reason for making a
distinction.- Viewing the probleii in terms of' the g'nerIal'purposes
and policy of the statute, and of tie practical situation confronting'
oiigiess, one: is driven to conclude that the general purpose ofCongress and the theory of it legislation apply no less to the conparatively insignificant problem of title to naturally-made islands'thaai
to other portions of the grant.
To construe the Submerged Lands Act as retaining naturallymade islands would create arbitrary and impractical distinctions
giving rise to years of complicated litigation.
As indicated above, the same considerations that persuaded Congress
to release to the State submerged lands and new mrann-made islands in
the.marginal sea are equally applicable to new naturally-made'islands.
No reason. for reserving the naturally-made islands has ever beeR sug,
g sted., In additioqi, there are very strong reasons for eschewilg that
distinction,.which would have been apparent to anyone who studed
the problem. Fr although the concept of "naturally-made islands",
appears on the surface to be simple and easy. of adniiitration, ay
interpretation of the words '.'fi-led. in, made, o9,, reclaimed 1and" that
incorporated such a distinction would in: fact givei rise .to expensive
and ,enormously time-consuming litigation ipairing the-value of the
lanqs affected. C onverselythe problems are m innrnzed or entirely
avoided by reading the critical. phrase to include naturally-maap
islands.,
1. The apparently simple distinction between naturally-jmade islands
and man-made islands is, in truth, hazy and perhaps unworkable.
Of the Florida coast the line can be drawn without, too much difficulty
because the islands: are quite plainly the
Isult
of natural forces working alone. In the Mississippi delta, the probleuis almost. defy so ution
because the changes are the result of varying comb inations of human
and, natural forces. Even in theory there is, no way -of telling which
combinations deserve the label " man-made" .and which are to be described as 'naturally-made.".
For the past 150 years..mans. works have substantially modified the
naturalregime of the deltaregion. .. Manis resp onsiblefor,the extensive construction of jetties and spur dikes along the major passes.,
The creation of artificial; levees that :narrow.
passes in order to
increase the river's velocity; the dredging of canals; the artificial
opening of natural levees; the damming of natural openings between
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islands to form continuous
p
riverbanks,-are.qoy a few .general ex-

amples. IUpriver from the delta, the artificial. levee system, flanking
nearly the entire length of the river has precluded normal sedimentary
aliviation of the river banks, thereby, iodifying depositional processes Within the, delta. WVhatever their effect, upon the total quantity
of deltaic sediment, man's activities have, without question, altered
the depositional sites and rates. As a consequenc6, the present deltaic
landscape is in great.part a product of artificial. forces.
- A specific illustration willdemonstrate the difficulty of making the
distinction, both conceptually and practically.. In 1862 a minor artificial cut. was made across the narrow east bank. levees ,of, the. Mississippi River*.a few, miles above Head, of Passes. -This cut, reportedly made by the two daughters of a fisherman named Cubit, enlarged
rapidly and formed a network of alluviating distri1butary 'channels.
Through this outlet, subsequently known as Cubits Gap,.poured a
volume of. sediment calculated to exceed 1200,000,000 cubic yards.
About, 8, miles farther north a smaller artificial crevasse was made
sometime prior to 184reportedly by an oyster fisherman named
Baptiste Collette. Sedimentary deposits through Baptiste Collette
Bayou and, its distributaries have coalesced with those from Cubits
Gap to. form a subdelta covering an area in excess of 100 square miles,
most of which had formierly been shallow.water. In.the process, however, these sediments have enveloped a, number of islands which were
present in the 1870's, for example, .the islands composing Robinson's
andParry O'Neil's Reef, and the central and southern members of the
Bird Island group.

..

,

The foregoing example, suggests several questions. Did Cubit's
daughters apnd Baptiste Collette, "make" the, subdelta covering an area
in excess of 100 square miles? Perhaps the answer is yes; the subdelta
would not have, been formed if they had not cut the east bank levees.
Perhapsnot; it might be .said, that neither Cubit's daughters. nor
Collette intended to cause the land formation o er.e sufficiently intelligent to know what would follow from cutting the levee. Is the
ownership- of land formed in this; manner to depend upon proof of
the state of mind' of someone who acted a century ago? If not, what
,is it to dependon? 1
"in County of St. Aair v. Lovisglton, 23 Wall. 46, 66 (l874), the Supreme Court
indicated that an accretion to the: bank of a river becomes part of the riparian parcel
even though the deposit 'was the result of upstream obstructions placed by man. This
bolding 'may give some support to the view that an island is aturally-made and belongs
to the owner of the bed even though some other person has caused its formation. The
conclusion Is by no means inevitable because of the difference between accretion and
Islands.., :'urthermore, the intent, of the individual. who built the obstruction might still
be relevant, for it is plain that in the Lovingston case the persons who .built the obstructions had no intention to cause accretion to land downstream.
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This is only one of many possible examples. In other cases the
origin of breaks through the levee may be unknown; perhaps they
were made by man, perhaps by nature. And quite different combinations of human and natural forces were working in other places.
2. Even when a clear theoretical distinction between naturally-made
and man-made was developed, there would be virtually insuperable
difficulties in applying the definitions to the delta area. The continuous deposit of sediment, coupled with the geological changes resulting from the pressure of the deposits, has often resulted in accre-tion to both islands and mainland, in the oining of islands, and in
the envelopment of both old and new islands in what now appears to be mainland. If the proposed distinctions were made it
would be necessary to mark off on the land (or on a detailed map)
parcels having the following characteristics:
(a) Islands existing at the time of admission to statehood, with
their accretions.
(b) Islands formed within the State- after statehood but before the
enactment of the Submerged Lands Act, with their accretions.
(c) Man-made islands, with their accretions.
i (d) Accretions to the upland.
In each instance one would have to be ready to distinguish a true
island from a shoal washed by high tide. Also, a rule would have
to be developed for dividing accretions to the fast land after the "federal islands" had been enveloped. The difficulties of marking out
these distinctions upon the 100-square-mile subdelta started by Cubit's
daughters and Baptiste Collette will again serve as an illustration.
The tracing of lands throughout this process of envelopment in
order to identify those to which the Federal Government would have
title-even assuming that adequate charts may be found-would be
exceedingly complicated. Historical and geological investigation
stretching back for more than a century would be necessary. A costly
core drilling program might succeed in making some differentiations
of the now combined land masses. However, it appears that even this
might not be possible where the fast land, the islands and the accretions thereto were produced from deltaic deposits of the same
sedimentary characteristics. According to Dr. James P. Morgan,
Professor of Geology and Managing Director of the Coastal Studies
Institute of Louisiana State University, in many cases delineation of
the-former islands from their incorporating sediment "would necessitate the development of new scientific techniques beyond' the scope
of our present knowledge." 1 2
12 Letter from Dr. Morgan dated September 21, 1962, to Mr. Austin Lewis, Special 'Counsel
for the State of Louisiana.
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Undoubtedly there will be some litigation between private parties,
and between Louisiana and private parties, even if the Submerged
Lands Act is interpreted to release the naturally-made islands. The
Federal Government will have an interest wherever land was added
to public or acquired lands by accretion. It seems plain, however,
that to read into the Submerged Lands Act a distinction'based upon
the way in which new lands were formed would increase the litigation
many hundredfold, both in volume' and in difficulty. Any construction of "made" that retained some parcels as naturally-made would
require extensive litigation to, answer a most complex series of historical and geological questions in order to identify the lands belonging to
the Federal Government. No one could establish good title to land in
the delta area without an acre-by-acre investigation eventually covering thousands of parcels of offshore islands and mainland. Titles
would turn not upon existing plat books and transfers but upon dimly
charted land movements in the past.
3. In the Louisiana areas affected by the instant question it is almost impossible to distinguish between the lands under water, which
were indisputably relinquished to the States, and the area above the
line of mean high tide, which is the most that could be claimed by the

United States as fast lands formed as naturally-made islands. The
whole area is low, swampy, interlaced by waterways, and flooded during the higher stages of the Mississippi River. Even a shift in the
wind may bring land out of water or submerge it. The areas now
above mean high tide cannot be identified without an enormously
costly survey, but the most likely areas are narrow levees on either
side of the numerous channels. The sole distinguishing feature is
that the levees, and sometimes the land for a short distance back of
them, are a few inches or a few feet higher than the surrounding areas.
It would have been utterly capricious for Congress to retain such winding tentacles while relinquishing all claim to the areas through which
the tentacles run.

If there were any reason for Congress to give the States the tidelands, the lands under water and any man-made land in the marginal
sea while retaining lands naturally formed as islands, then the seeming
capriciousness of the distinction as- applied to the Mississippi delta
could be explained as the inevitable result of the necessity of drawing
a sharp line on a finely graduated scale. In this instance, however,
there was no reason for Congress to make the basic distinction. As
pointed out above, every reason for giving the States the submerged
lands and tidelands applied equally to lands formed as naturally-made
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islands in the marginal sea. Furthermore, the absurdities of the fine
distinction are the typical case, not the marg;riiial extreme ecause the
whole problem is more important in the delta area than elsewhere.
Congress cannot be supposed to have intended a distinction so provocative of litigation, especially where there was no affirmative reason
-for drawing such a line.

V
To interpret section 2(a) (3) as covering naturally-made islands
creates; no difficulties in the interpretation and administration of
other provisions of the Submerged Lands Act.
The considerations thus far discussed are either neutral-as in the
case of- the words and. legislative debates-or argue strongly for the
conclusion that naturally-made islands were relinquished to the States.
The principal opposing argument is 'that to interpret "made" as including naturally-made would cast doubt upon the title .of the United
States to lands added by accretion to islands or upland owned by the
United States as part of the public lands retained when the States
were admitted to the Union. The argument runs as follows:
Section 3 grants lands beneath navigable waters. Section 2(a) (3)
defines lands beneath navigable waters to include "all filled in, made
or reclaimed lands which formerly were lands beneath navigable waters
as hereinabove defined." If "made" covers naturally-made islands,
the word must also cover lands added to the mainland by accretion;
indeed, the cases cited to show :that "made" includes naturally-made
land are all cases of accretion. Under this reading then, the United
States has surrendered to the States all its claim to accretions to upland
held as part of the public lands. This would upset settled rules of
land law. Everyone knows that the Submerged Lands Act was not
intended to convey parts of the public lands-which were never in
*dispute. The only way to avoid this conclusion is to limit "iade" to
man-made, in which event sections 2 and 3 would not grant accretions.
Furthermore, the argument runs, even if this is not a necessary conclusion from the proposed interpretation of "made," the United States
should not adopt an interpretation of "made" which might cast doubt
on the title to accretions to public lands..
X
It is undoubtedly true that the act was not intended to gran to
the States land added by accretion to upland owned by the- United
States. One must also agree that if the word "made' includes naturally-made islands and former- islands, the word made," standing
alone, might also cover naturally-made mainland resulting from acecre-
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tion.

In my Judgment however, the argument breaks down for.three

reasons,:

1. Lands added by. accretion to upland owned by the United States
are in every relevant sense utterly unlike newly-formed islands in
the marginal sea. The law has always awarded natural accretions to
the littoral or, riparian owner. Cownty of St. Clair v. Lovingston, 23
Wall. 46, 48 (1874); Shively v. Bowiby, 15S U.S. 1, 35 (1894). The
decision i.Unted States v. Ccdifornc had no effect upon this rule.
The case did not throw doubt upon the title to such accretions;, indeed,
the accretions were always regarded as part of the upland and not
as land formerly beneath tidal or nontidal waters. This was not the
case with naturally-formed islands which apparently were regarded as
part of the bed of the sea even when they "rose" above the surface
of the water, for the recognized., rule is that they belong to the. owner
of the bed; in other words, the rising above the sea did not affect
the title. Cty of St. Louis v. Butz, 138 U.S. 226, 247 (1891). On
this poit, United States v. California did upset the expectations of
the States, for had the States been the owners. of, the bed, as most
people assumed before that decision, they would also have held title
to the naturally-made islands. The claim of' the United States to
tle, islands; and formeri slands rests upon its ownership of the bed
as established ,by UnitedStates v. California. The Submerged Lands
Act deals with the problems resulting from. that decision-not with
lalds and doctrines not, involved in that controversy. The act is
whollyinapplicable to accretions to what had long been upland,
whether mainland ,or an established island. No. one. ever supposed
tIite v 6Caaeifomia affected those areas. There is. every
reason, therefore, to,,,suppose that the act will be construed in such
a way-as to leave the ownership of aceretiops-untouched.
2. The words of the act, when read with any inagination of the
purposes that, lie behind them, aptly express the foregoing distinction. Congress was dealing with the title to. lands in two. areas:
(a) the sbmerged land and formerly submerged land on the water
side of the high water mark on nontidal .waters and (b) the areas
bewen the "lne of mean. high tide". and the. outer limit of the mar-.
ginal sea, in the case of tidal waters, treating the. "igh water mark"
and "the line of 4nean high.tide" in; each instance, asa boundary line,
in accordance with established real estate law..'3 Noione familiar with
th 9 proAblem could doubt that' this isthe sense of the statute. It is
also the natural meaning of the words.
P.The. foregoing deferences to 'high water' mark" and "the -line of mean high tide"
gefer tojlines on the mainland or islands established before statehod, as; the case may be.:
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Thus, it is extremely unlikely that Congress believed that the words
"all filled in, made, or reclaimed lands which were formerly lands
beneath navigable waters" would cover accretions to upland parcels.
Congress was concerned with what might be claimed under United
States v. California,i.e., the bed of the waters and land which might
be claimed to go with the bed. Conceptually, accretions are not considered formerly beneath the water, but an expansion or enlargement
of the upland parcel. They do not raise land above the water; they
move the boundary line. Title does not go to the owner of the bed
or of the waters but to the owner of the shore as part of his original
holding.
Section 2(a) (1) plainly confirms this interpretation as applied to
inland waters, for in conjunction with section 3 it grants the States
land up to the ordinary high water mark "as heretofore or hereafter
modified by accretion, erosion and reliction." Obviously, this contemplates a shifting line with titles changing with accretion and
erosion or reliction.
Obviously, -section 2(a) (3) is not intended to undo the limitation
imposed upon the grant by the quoted words of subdivision 1. Its
evident purpose is to embrace not accretions but lands which, when
they became fast lands, were within the area with which Congress
was concerned-lands which would be under the water but for the
fact that they had been "raised" by human or natural forces and which
might be claimed as part of the bed.
Parallel reasoning applies to section 2 (a) (2). The terms "the line
of mean high tide" and "the coast line" connote 'a boundary line constantly changing as a result of accretion, erosion and reliction. One
may fairly ask why Congress did not make this meaning clear in subdivision 2 as it had done in subdivision by speaking of the line "as
heretofore or hereafter modified* *." lThe answer is twofold.
First, the connotation of the phrases "line of mean high tide" and "coast
line" was thought too clear to require the additional explanation.
Second, the prior words of subdivision 2 did not give rise to the same
need for negativing the idea of unvarying limits that might have been
supposed to have been created by subdivision if the reference to
changes by accretion, erosion and reliction were omitted. Subdivision
1 refers to two dates, one for the purpose of testing navigabilityt and
the other, submergence. From this reference it might have been inferred that the line wvas also fixed as of the latter date. In subdivision
2 no dates, past or present, were necessary; hence there was no comparable inference to dispeL
3. Any remaining danger that reading "filled in, made, or reclaimed
lands" to cover naturally-made land would endanger the title of the
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United States to accretions to public lands is met by section 5 which
excepts from the grant to the States:'

"(a) all tracts or parcels of land together with all accretions thereto,
resources therein, or improvementstlhereon, title to which has bean
lawfully and expressly acquired by the United States from any State
or from any person in whom: title had vested under the law of the
State or of the United States 'and all lands which the United States
lawfully holds under the law of the State.; all. lands expressly' retained
by or. ceded to the United States when. the State entered the Union

(otherwise than by a general retention or- cession of lands underlying

,the marginal sea); all lands acquired by the United States by: eminent
domain ceedings, purchase, cession, gift, or otherwise in a proprietary, capacity; all lands filled in, built up, or otherwise reclaimed by
the United 'State's Tfor its own1 use; and'any rights the United States
hasin lands pjresently and 'actually occupied by the United States under
claim of right.; * *" [Italics added.]:ftThe'italicized- words'are more thlan sufficient to reserve public lands
along the coast and all accretions thereto.. Thie acts authorizing admission of. all the coastal States in which public lands 'are located-Florida, Alabama, fississippi, Louisiana, California, Oregon, and Washin oton-all contain language retaining the public lands., The acts
authorizing admission of the States of Louisiana (2 Stat. 641, sec. 3),
Alabama ( 3 "Stat. 489, sec.- 6), 'and Mississippi (3 Stat. 348, sec. 4),
contain identioal lang uage whic provides: "That the said convention
shall prcideI, by an'ordinance, irrevocable without the consent of the
United States, that the people inhabiting the said territory do .agree
and deciare tha they forever disclaim all right or title to the waste or
unappropr ated lans, lying within the said territory; and that the
same shallbe and remain at the sole 'and entire disposition of the United'
'States * *."
A comparable: proivision in the California Admission
Act (9. Stat, 452, sec. 3) reads: "[The State of Californiaj shall never
interfere with' the, primary disposal of the public land's within its
limits. 'and shall passno law or do no act whereby the title of the
United States to, and the
to dispose of, the same shall be impaired or; questioned;: * *0
See als6o section 7 of the Florida and
Iowa Admission Act, Stat. 742; 'section 4 of the Oregon Admission
Act, '11 Stat. 383; andsection 4 of theWashington Enabling Act,
25 Stat. 676.
These
proisnons of the Adrnission Acts of the. coastal public lands
Stiates '~are sucientl "express" reservations to except such public
lands'fromthe, grant made by the Submerged:Lands Act. To suggest
that the foregoing provisions are not express reservations either because
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specific parcels are not identified, or because the word "reserve" is not
used, would be a hypertechnical construction The legislative history
requires no such reading. Early in the 153 debate upon the proposed Joint Resolution, Senator Holland voiced the fear that some of
the general reservations of public lands might be held to be implied
reservations of offshore areas and sea bottoms, and that therefore the
proposed exception would defeat the general purpose. At this stage
the exception did not include the parenthetical phrase " (otherwise than
by a general retention of lands underlying the marginal sea) ." It is
a fair inference that the phrase was inserted to meet Senator Holland's
point. Certainly there is nothing to suggest that he was opposed to
the United States retaining what had always been regarded as public
lands and the accretions thereto. The first sentence of Senator Cordon's explanation gives rise to some difficulty for he said that it applies
to "those facilities and those areas which are used by the Government
in its governmental capacity for one or more of its governmental purposes." 99 Cong. Rec. 2619. One can argue about whether public
lands fall within this description, but the Senator immediately returned
to the main point saying that the provision reserved property "concerning which there has never been, in the history of this country, a question
astotheFederalGovermnent'srightof ownership."
i
There can be no doubt that Congress intended each of the various
categories of lands excepted by section 5(a) to include accretions.
The terms of secton 5(a) make this clear. The customary rights of
landowners are set forth in full in the first of the several exceptions
listed in section 5(a). Thusjit speaks of "all tracts or parcels of land
'together with all accretions thereto, resources therein,'or improvements thereon * * * Each of the other' exceptions speaks simply
of "all lands." Obviously, themore comprehensive word "lands" was
instead of "tracts or parcels of land": and the explicit reference
to accretions; resources and improvements was omitted in order to
'avoid repetition. There is no reasonable basis for any other conclusion. Congress would not have limited: its exceptions of "all accretions thereto, resources therei, or improvements thereon" to lands
"lawfully and expressly acquired by the United States" from any
-State or its grantees' and then denied them' where the lands-were
"expressly retained"'or "acquired by the United States by eminent
domain proceedings, purchase, cession, gift, or othiiwise in-a proprietary capacity
**f
'It may'be said that even if the exception in section 5(a) ffor lands
"expressly retained" takes car' of the acc'retionsto public-lands in the
coastal States, it does not ieet this probl'om in the case of certain nonIused
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coastal States whose Admission Acts contain no express reservations
of public lands. The answer is that one need not look to section 5 (a)
for a reservation of the accretions to public lands along nontidal
waters-the only waters in these noncoastal States. The definition of
the lands beneath nontidal waters granted to the States in section
2(a) (1) of the act includes only those lands "up. to the ordinary high
water mark as heretofore or hereafter modified by accretion, erosion,
and reliction * * *." Thus, the act specifically reserves from the
grant any lands formed by accretion along such nontidal waters. Accordingly, the interpretation of "made" to include naturally-made
islands presents no problem as to the accretions to public lands along
nontidal waters in the coastal and noncoastal States. 14
In sum, the legislative history makes it clear that Congress did not
intend to affect the titles to upland accretions. Even if one supposes
there to be danger of an extension of the act to the upland including
accretions, section 5(a) reserves to the United States the accretions
along all public lands located on the shore of navigable waters and
section 2(a) (1) reserves the accretions on all lands bordering on nontidal waters. In either case, the interpretation of the act to provide
for the grant of the naturally-made islands will not cause difficulty
in the administration of the public lands of the United States.
VI
In summary the essential, and hardly debatable, elements of the
problem are these:
1. When Congress conveyed to the States the lands under the marginal sea and at least the lands therein which were filled in or reclaimed
by man. Congress omitted any specific, unmistakable reference to
naturally-made islands. Congress conveyed "filled in, made, or reclaimed land"-a phrase whose literal meaning may, but does not
necessarily, include naturally-made islands.
2. The only specific application which any Congressman or Senator
ever consciously gave the words in debate, was to lands made by man.
The words were applied, over and over again, to lands made by man.
It is also possible to argue that, although accretions to public lands on nontidal
waters are expressly omitted from the grant by section 2(a) (1), they would nonetheless
be included by section 2 (a) () if "made" is interpreted to mean naturally-made. It may
be questioned whether this interpretation, if it were ever adopted by any court, would
affect any appreciable amount of land. However,-to the extentlit may have any practical
effect, it is ruled out by. the express omission in section 2(a) (1) and the obvious congressional intent not to change the rule that accretions belong to the littoral or riparian
owners
Certainly this limited; problem is not reason enough to restrict the reach of the
act to man-made as against naturally-made lands.
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No one ever said that they were or were not applicable to naturallymade lands.
3., Every consideration justifying the grant of submerged land was
applicable a fortiori to the naturally-made islands in the marginal
sea.

The legal theory expounded in Pollard'sLessee v. Hagan, which

Congress intended to "restore," would have given the States title to
these lands. There is no conceivable explanation for an exception for
naturally-made islands. Thus, the general purpose and legal theory
called for including the naturally-made lands in the grant.
4. There were strong reasons for not excluding the areas in question.

In the Louisiana delta region it would often. be extraordinarily difficult to determine, both as a matter of legal definition and as a matter
of fact, just what lands were naturally-made and what lands were
man-made. These practical considerations strongly confirm the application of the general purpose to the words.
5. No serious collateral difficulties result from either interpretation.
Thus, the ultimate question is whether the words "filled in, made, or
reclaimed" should be interpreted so as to carry out the general purpose
of the statute and give effect to its legal theory as applied to the
specific problem of naturally-made islands, .or should be confined to
the narrower segment expressly mentioned in the debates.
The customary course is to construe Federal grants very strictly in
favor of the Government. United States v. Grand River Dam
Authority, 363 U.S. 229 (1960); United States v. Union Pacific R. Co.,
353 U.S. 112, 116 (1957) ; CaldwelZ v. United States, 250 U.S. 14
(1919); Slidell v. Grandjean, I11 U.S. 412 (1884); Leavenworth,
Lartoence, and Galveston Railroad Co. v. United States, 92 U.S. 733
(1875).. The rule of strict construction, however, is not to be used to
defeat the intent of Congress when it unambiguously appears. As
a matter of ordinary usage the word "made" is plainly broad enough
to cover the lands in question. The, reasons for enacting the Submerged Lands Act are as applicable to them as they are to any other
lands covered by the act. The legal theory that permeates the act is
as applicable to them as it is to the other lands covered by the act.
The proposed distinction between man-made islands and naturallymade islands is not only irrelevant to any purpose or legal theory
found in the statute but it would give rise to years of expensive litigation. Bearing in mind the character of this legislation it is not
inconsistent with the rule of strict cnstruction to give effect to the
manifest intent of Congress as applied to a specific, included although
unmemloned, nstance well within anormal meaning of the statutory

words.

CAROLYN C. STOCOMEYER, EXECUTRIX
FebruarV 7, 1964
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Accordingly, it is my opinion that the Submerged Lands Act releases any former title of the United States to the lands naturallymade as islands which formerly were lands beneath navigable waters
as defined in section 2(a) of the Submerged Lands Act. The Wallis
ruling, so far as inconsistent with this conclusion, should be disapproved.
Sincerely,
ARCHIBALD COX,

Soltcitor General.
Approved: ROBERT F. KENNEDY.
CAROLYN C. STOCKZELYER, EXECUTRIX
A-29737

Decided February 7, 1964

Oil and Gas Leases: Acquired Lands Leases-Oil and Gas Leases: Description of Land
An acquired lands lease offer for a tract of land consisting of portions of several

irregularly shaped surveyed tracts of land no part of the boundaries of
which coincide with any part of the boundary' of the tract applied for need
not, in addition to giving a complete metes and bounds description of the
tract tied to a corner of the public land surveys, give the section numbers
of the surveyed tracts portions of which are included in the tract applied for.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Carolyn C. Stocklneyer, Executrix for the Succession of Edwin W.
Stockmeyer. deceased, has appealed to the' Secretary of the Interior
from a decision dated July 13, 1962, by the Division ofAppeals of the
Bureau of Land Management which affirmed a decision of the Eastern
States land office dismissing the protest of Edwin W. Stockmeyer
against the award of a lease in response to S. R. Cain, Jr.'s, oil and gas
lease offer, BLM-A 055740, which was filed simultaneously with
Stockmeyer's offer, BLM-Ak 055744, and was awarded first priority in
a public drawing of all the simultaneously filed offers.
The protest alleged that Cain's description of the land sought for
leasing does not conply with the requirements of departmental regulation 43 CFR 200.5 (a), which provides. in pertinent part thatIf the lands have been surveyed under the rectangular system of public
land surveys, and the description can be conformed to such survey system, the'
lands must be described by legal subdivision, section, township, and range.
Where the description cannot be conformed to the public land survey, any
boundaries which do not so conform must be described by metes and bounds,
giving courses and distances between successive angle points with appropriate
ties to established survey corners. * *
* * e
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Cain's offer describes by metes and bounds a long, narrow, irregularly shaped tract of acquired land comprising 505.24 acres which extends northeasterly through the northern part of one township (T. 8
N., R. W., Wash. Mer.) and northward into the adjoining township
(T. 9 N., R. 1 W., Wash. Mer.). The land is in the Natchez Trace
Parkway in Mississippi. The metes and bounds description is tied
to the township corner common to the two townships in which the land
sought is located and the two adjoining townships on the east. It
designates the townships in which the tract applied for is situated but
does not give any section numbers or other reference to other subdivisions of the townships.
The appellant does not challenge the description on the grounds that
it is not a proper metes and bounds description because it fails to
include the proper courses and distances between the successive angle
points or that it is not tied to an established survey corner or that it
fails. to close. She contends only that the description is inadequate
because it fails to designate the sections of land in which the tract
sought for leasing is located and thus does not comply with the plain
requirement of the applicable regulation.
An examination of the official plats of the townships in which the
land sought for leasing is located discloses that, although the townships are bounded by 4 lines, each 6 miles in length, which meet at
right angles and enclose 36 square miles, there are no sections 1 square
mile in area within these townships arranged in the regular manner
and numbered continuously from 1 to 36 in the ordinary, east-west,
west-east progression of the public land surveys. The township boundaries are merely superimposed upon surveys of private land holdings
of various shapes and sizes with few, if any, boundary lines which run
in cardinal directions. The private holdings, referred to as sections,
are designated by the names of the owners and also by numbers, probably assigned in the order in which the surveys were made, so that the
number assigned to any tract affords no clue as to its location within
the township. Furthermore, in some instances, a township boundary
bisects a section. Thus, it is obvious that the interiors of the two townships in question were not surveyed in the manner of normal, rectangular township surveys. See 43 U.S.C., 1958 ed., sees 751, 752.
In view of the manner in which the interiors of the two townships in
question were surveyed, a question is presented whether the quoted
portion of 43 CFR 200.5 (a) is applicable to this case. That portion
of the regulation applies only to situations where the lands applied
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for have been surveyed "under the rectangular system of public land
surveys." It may be questioned whether the lands applied for by
Cain were so surveyed.
It is not necessary, however, to determine that questions for, assuming the quoted portion of the regulation to be applicable, Cain's description literally complied with the requirements set forth. A
plotting of the tract, as Cain described it in his offer, in the proper
location upon the township plats discloses that, while it includes portions of two sections in one township and seven in the other, the
boundaries of the tract do not, in a single instance, coincide with the
boundaries of the sections shown ol the plats. The boundary lines
merely cut across section boundaries two, three, or four times in each
section and, except for these crossings, run entirely within the sections.
Since no part of Cain's boundary conforms to any surveyed lines, the
first sentence of the regulation quoted above is not applicable and only
the second sentence applies. Cain's description clearly complies with
the second sentence.
Appellant argues that nonetheless the description must also comply
with the first sentence and give the numbers of the sections in which
the tract applied for lies. This interpretation is sanctioned neither
by the express language of the regulation nor by necessary implication.
Appellant seems to be confusing the situation here with a situation
where parts of the boundaries of a tract applied for coincide and are
coextensive with the boundaries of a surveyed subdivision or section
and part does not coincide and is not coextensive. In the case here no
portion of the boundary of Cain's tract coincides with any boundary
of the surveyed sections within the two townships in question.
Accordingly, the protest against Cain's offer was properly dismissed.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
F. Hom,
Assistant Solicitor.

ERNEST

' If it were determined that the portion of the regulation quoted is not applicable, the
sufficiency of Cainis description would have to be measured against the following portion
of the regulation:
"If [the lands applied for are] not so surveyed [under the rectangular system] *.
the lands must be described by metes and bounds, giving courses and distances between. the successive angle points on the boundary of the tract and connected with
an official corner of those surveys by courses and distances." 43 CRE 200.5 (a).
Cain's description learly complies with this provision of the regulation.
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CLAIM OF MICHAEL J. DOLAN, JR.

T-1176 (Supp.)

Decided Febbruary 10, 964

Torts: Amount of Damages
Upon the presentation of proper proof, an award of damages to one injured
through the negligence of another may include an allowance for loss of
wages and for; pain and suffering.

Torts: Amount of Damages
As a general rule, any payment to an injured party from a collateral source
is not deductible from an award made to the injured party against one who
negligently caused the injury.
SUPPLEMENTAL ADMINISTRATIVE DETERMINATION

Our original administrative determination concerning the claim of
Michael J. Dolan, Jr.- stated the details which gave rise to this claim.
We found that the operator of the Government vehicle, an employee
of the Geological Survey, was negligent, and that his negligence was
the proximate cause of the accident.
Mr. Dolan had presented a claim in the amount of $392.20 for personal injury and for damage to his automobile. An award was made
to the claimant in the amount of $186.50 ($139.50 for property damage;
$47 for personal injury). An item of $135.20 for loss of wages was
not allowed because, "nlo verification of loss of wages has been submnitted.''"
Mr. Dolan, by and through his attorney, Ar. Jomi H. O'Neil, of Fall
River. Massachusetts, has submitted a statement from Dolan's employer, Plymouth Rubber 'Company, Inc., and asked that the item be
considered. Th e satement from the employer verifies that Mr. Dolan
was absent from work for two weeks due to the accident, and that his
salary amounted to $67.60 per week. 2 This statement, when read
together with the statement of Dr. Donald S. Winter, M.D., that Mr.
Dolan was disabled during the period of "12-3-62 to 12-18-62," forms
sufficient basis for allowing $135.20 for loss of wages.
The two statements also establish that the claimant underwent some
pain and suffering as a result of the accident. Mr. Dolan is entitled
to compensation for this pain and sufferings Ai; award of $50 for
pain and suffering is hereby made.
'T-1176 (June 3,1963), 70 I.D. 208.
XDuring that period Mr. Dolan received $35 per week insurance payments

These payments from a collateral source are not deductible from any award made to Mr. Dolan.
15 Am. Jur. Damages see. 198.
Rofgers v. Boynton, 315 Mass. 279, 52 N.E. 2d 576 (1,943).
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Therefore, the award to Mr.:Michael J. Dolan, Jr. is increased from
$186.50 to $371.70.
EDWARD WEINBERG,

Acting Solicitor.
STATE OF ARIZOINTA
A-28752;

DecidedFebrua 13,1964

School Lands: Indemnity Selections-School Lands: Mineral Lands
Since sections 2275 and 2276 of the Revised Statutes, as amended, permit a
State to select mineral lands as indemnity for numbered school sections
if the land for which indemnity is being sought was:mineral in character,
Arizona may select school indemnity land which is mineral in character
if such land is selected as indemnity for mineral sections lost to the State
prior to survey.`

School Lands: Indemnity Selections-School lands Mineral Lands
Where the Geological Survey classifies both selected and base lands in an
indemnity selection as mineral, the State is entitled to the indemnity land
without a reservation in the United States under the act of July 17, 1914,
of minerals designated in the act.!

Mineral Lands: Determination of Character of-Mineral Lands: Mineral
*Reservation-Mineral Lands:: Nonmineral Entries
Lands which are reported by the Geological Survey to be prospectively valuable
for minerals subject to leasing under the Mineral Leasing Act are not subjeet to entry or selection uder the nonmineral land laws without a mineral
reservation to the United Statesin accordance with the act of July 17, 1914.

Mineral Lands: Mineral Reservation-Mineral Lands: Nonmineral Entries-school Lands: Indemnity Selections-School
ands: Mineral
Lands-Regulations: Applicability
Where a State has appealed to the Secretary from a requirement that it file
a minerai waiver for selected school indemnity land reported to be prospectively valuable for oil and gas and the regulation requiring such waiver
is amended to eliminate the requirement, the case will be remanded for
further processing. under:the amended regulation.
APPEAL FROM THE; BUREAU OF LAND MANAGEMENT

The State of Arizona has appealed to. the Secretary of the Interior
from decisions of November 22, 1960, by the Director of the Bureau
of Land Management affirming decisions by the manager and the
acting manager of the Phoenix land office conditionally rejecting 18

50

DECISIONS OF THE DEPARTMENT

OF THE INTERIOR

[71 I.D.

school land indemnity selections a ufhorized by sections 2275 and 2276
of the Revised Statutes, as amended (43 U.S.c., 1958 ed., secs. 851,
852; id., Supp. IV, sec. 852). Under these sectionsStates may make
indemnity selections of lands granted for the State's schools by enabling acts if, prior to survey, the numbered sections granted, which
were designated by statute, 'had been appropriated under the public
land laws, thus defeating the grant to the State. Four sections of
land in each township were granted to Arizona in aid of the common
schools of the State by the Enabling Act of June 20, 1910 (36 Stat.
557, 572). The applications here involved are lieu selections for all
or parts of numbered school sections which did not vest in Arizona
because the land was appropriated under the public land-laws prior
to survey. The numbered sections for which indemniity'is sought,
referred to hereafter as base lands, are identified in eachof the selection applications along with the land selected as indemity.
The Director's decisions affirmed requirements that Arizona file
mineral waivers in accordance with the act of July 17, 1914 (30 U.S.C.,
1958 ed., sec. 121 et seq.), which permits surface entries under the
onmnineral laws on lands containing certain valuable minerals, ineluding oil and gas, only if such minerals 'are reserved to the United
States. In some instances, the decisions appealed from permitted the
State to file mineral base to support mineral indemnity selections..
After the issuance of. the Director's decisions and whik this appeal
was pending, a material change was made in the departmental regulation applicable to this case. 43 CFR 102.22. The effect of the
change is to eliminate the necessity for the filing of a mineral waiver

but to provide for a mineral reservation upon final approval and certification of a State selection where the circumstances require. See
Milton H. Lichtenwaker et al., 69 I.D. 71 (1962). However, the
change in the regulation does not affect the substantive issues of law
raised by the State's appeal. Accordingly, the case will first be discussed on the basis of the law and regulations in effect at the time the
appeal was taken. Then consideration will be given to the effect of
the change in the pertinent regulation.
Until recently, only nonmineral land could be selected as indemnity
school land except as provided in the act of July 17, 1914, supra.
However, sections 2275 and 2276 of the Revised Statutes were
amended by the acts of August 27, 1958 and September 14, 1960 (43
&Arizona 011895, 011897, 013295, 016923, 016934, 016935, 015942, 016945, 016947,
017497, 0191036, 019139, 019140, 010143, 019144, 019145, 019147, 019806.:
Subsequent to the filing of the appeal, the State filed on August 5, 1963, a withdrawal
of selection Arizona 016923 as to 200 acres of land.
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U.S.C., 1958 ed., sees. 851, 852; id., Supp. IV, sec. 852), to provide
generally that a State may select mineral land as indemnity for numbered school sections if the land for which indemnity is being sought
was mineral in character. Thus, before mineral land may be granted
to a State as indemnity for numbered school sections without a mineral reservation to the United States, it must appear that the base
lands for which indemnity is sought are mineral in character.
All but one of the applications involved in this appeal were filed
before the 1958 amendments to sections 2275 and 2276 of the Revised
Statutes. However, the Geological survey reported on the mineral
values of both the selected and the base lands in most of the applications, since administrative action had not been completed on them
when the provisions of the act of August 27, 1958, became effective.
But according to the records submitted with this appeal, Survey
reports have been made only as to the selected lands and not as to
the base lands included in at least five of the applications.2 Almost
all of the selected lands in these five applications are classified as
prospectively valuable for oil and gas, and the Director's and the land
office decisions required the State to file a mineral waiver of oil and
gas deposits in the lands included in these five applications. This
requirement was correct at the time only if the base lands were found
to be nonmineral in character. State of Arizona, A-27743 (August
16, 1961). As the records do not show that the base in these five applications is nonmineral, the Director's decision was erroneous to the
extent that it required a mineral waiver as to the selected lands which
are prospectively valuable for oil and gas without a showing that the
corresponding base is nonmineral.
In a number of other instances, the Director's affirmance of the
land office requirement that the State file mineral waivers appears to
have been incorrect. Specifically, Arizona 019136 includes selected
and base lands, both of -which were apparently reported by the Geological Survey to be valuable prospectively for oil and gas. If that
is so, the application for the selected lands should have been allowed
without a requirement of mineral waiver in accordance with the acts
of August 27, 1958, and September 14, 1960 (State of Arizona, supra).
Unless the Bureau had information not appearing in the appeal record showing that the base land listed in the application is nonmineral,
the Director's decision affirming the land office requirement of a mineral waiver as to these selected lands was erroneous..
* Similarly, the Geological Survey report on both the selected and
the base lands included in Arizona 011897 indicates that all of the
lands are valuable prospectively for oil and gas. Consequently, the
2

These are Arizona 013295, 016935, 016942, 016947, 017497;

;
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selected lands listed in this application may be granted to the State
without mineral waiver, and the Director's decision to the contrary is
set aside as to this application, all else being regular.
The Geological Survey report on the base and selected lands in Arizona 019139 indicates that all of the selected land is valuable prospectively for oil and gas as is one-half of the base land. If this is
correct, the State is entitled to choose one-half of the selected land
without a mineral reservation since one-half of the base land listed is
mineral in character. Likewise, the Geological Survey report on the
lands listed in Arizona 019806 classified the NW/ 4 of a section of
selected land as valuable prospectively for oil and gas and the remaining portion of the section as nonmineral (only one section is included
in this application). All of the base land listed in the application is
nonlmineral. All else being regular, the application should have been
allowed as to three-fourths of the selected land without a requirement
of mineral waiver, that part of the selected land being nonmineral.
The Director's decision as to these two applications should be set
aside to permit partial allowance of the selections in the absence of
an objection not appearing in this record.
The Director's decisions affirming the requirement that the State file
mineral waivers or substitute new mineral base appear to have been
proper as to the rest of the applications involved, in this appeal,
since in each of them mineral lands were selected and the corresponding base listed is classified by the Geological Survey as nonmineral.
The mineral reservations were properly required at the time because
the lands had been classified by the Geological Survey as prospectively
valuable for oil and gas.
On this appeal, the State asserts that a mineral reservation under
the act of July 17, 1914, is not authorized on the basis of a finding
that land is "prospectively valuable" for oil and gas. In effect, the
State argues that a mineral reservation under the act of July 17, 1914,
is authorized only as to land which is withdrawn, is classified, or is
valuable for one of the minerals designated in the act, and that the
requirement is improper as to land which is classified only as "prospectively" valuable for one of the named minerals. 3 The Department
2 Sections

and 2 of the act of July 17, 191A, provide in pertinent part as follows:
"That lands withdrawn or classified as phosphate, nitrate, potash, oil, gas, or asphaltic
minerals, or which are valuable for those deposits, shall be subject to appropriation,
location, selection, entry, or purchase, if otherwise available, under the nonmineral land
laws of the United States, whenever such location, selection, entry,, or purchase shall be
made with a view of obtaining or passing title with a reservation to the United States
of the deposits on account of which the lands were withdrawn or classified or reported as
valuable, together with the right to prospect for, mine, and remove the same * *
"Sec. 2. That upon satisfactory proof of full compliance with the provisions of the laws
under which the location, selection, entry, or purchase is made, the locator, selector,
entryman, or purchaser shall be entitled to a patent to the land located, selected, entered,
or purchased, which patent shall contain a reservation to the United States of the

49]

STATE OF ARIZONA
February 18, 1964:

53

has held for many years that mineral reservations to the United States
under the act of July 17, 1914, apply not only to lands known to be
valuable for a leasable mineral, but also to lands reported by the Geological Survey to be prospectively valuable for one of the named minerals. Solicitor's opinion, 65 I.D. 39, 41-42 (1958), and cases cited
therein; State of New Mexico, 52 L.D. 741 (1929). None of the
matters asserted on appeal provides a basis for modifying the rule.
It has already been pointed out that the aets of August 27, 1958, and
September 14, 1960, allowing selection of mineral land as indemnity
only if the base is mineral, require that both base and selected lands
be classified as to their mineral character before an indemnity selection can be allowed. Arizona objects to the determination under
these provisions that selected indemnity is mineral when it is classified
by the Geological Survey merely as "prospectively" valuable for oil
and gas. However, the same standard is applied in determining
whether base lands are mineral in character. That is, they are classified as mineral upon a finding that they are prospectively valuable
for oil and gas. State of Arizona, supra.
The appeals to the Director in these cases included reports by a
consulting geologist for the State of Arizona which concluded that
the classification of the selected and base lands as prospectively valuable for oil and gas was not reasonable. After consideration of these
reports, the Geological Survey concluded that they presented no new
geologic information or findings warranting a change in the classification of the lands as prospectively valuable for oil and gas.
Arizona objects primarily to the inexactness of the term "prospectively valuable" as used by the Geological Survey, to the breadth of
the criteria used in determining what lands are within that category, and asserts, additionally, that the classification is almost impossible to prove or disprove even when the possibility of oil and
gas in the land is scientifically remote. The appeal asserts further,
in effect, that the records show situations where classification by the
Geological Survey of selected and base lands are inconsistent although
the lands are identical inlmown geology.
deposits on account of which the, lands .so patented were withdrawn or classified or
reported as valuable, together with the right to prospect for, mine, and.remove the same,
such deposits to be subject to disposal by the United States only as shall beIexpressly
directed by law. Any person: qualified to acquire the' reserved deposits may enter upon
said lands with a view of prospecting for the same * * * Provifed, That nothing herein
contained shall be held to deny or abridge the right to present and have prompt consideration of applications to locate, select, enter,: or purchase; under the landqlaws of the United
States, lands which have been withdrawn or classified as phosphate, nitrate, potash, oil,
gas, or asphaltic mineral lands, witha view 'of' disproving such-classification'and securing
patent without reservation *. *
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Without specific instances of inconsistent classification, and the
State has identified none, it is not possible to answer the last assertion except to say that, as a matter of course, the same criteria used
in determining whether one section of land is prospectively valuable
for oil and gas are presumably used in determining whether any other
section is so valuable.
Arizona's remaining objections are directed against the classification policy of the Geological Survey. Arizona's opposition to the
Survey's classification policy seems to be based on the incorrect assumption that the Survey's practice of classifying lands as prospectively valuable for oil and gas, if there is any possibiilty that the
lands contain oil and gas, will almost preclude the patenting of
indemnity lands to the State except with a reservation of minerals
in the United States.
Arizona's assumption is mistaken because a reservation of minerals
is required only if selected mineral land is indemnity for a numbered
section (base) which is not mineral. Since the use by the Survey
of a broad definition will also presumably increase the proportion
of base which is classified as mineral, there should be no undue limitation in the amount of mineral lands which may be selected without
a requirement for a mineral waiver.
A memorandum of November 16, 1960, from the Director of the
Geological Survey to. the Director of the Bureau of Land Management
relating to these appeals, indicates that approximately tworthirds of
Arizona may be regarded as prospectively valuable for oil and gas.
It was pointed out in this memorandiun that although Arizona might,
when filing indemnity selections, have a problem anticipating what
the Survey's classification of base and selected lands will be, the State
may make adjustments fter the Survey reports are made and attempt
to match mineral base with mineral selections. If the selected and
offered lands in a fairly large number of indemnity applications are
considered at the same time, the State should be able to approximately
balance mineral base lands with mineral selected lands so that reservations will not be required as to the selected lands. The memorandum of November 16, 1960, noted that in 78 recent Arizona indemnity
selection applications, covering 37,000 acres of selected and base lands,
2,000 acres of the selected lands were classified as prospectively valuable for oil and gas, whereas 6,000 acres of the base lands were classified as prospectively valuable for oil'and gas. Since the base included
more mineral lands than did the selected lands, the State could substitute nomnmineral base for all nommineral selected lands and use the
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excess mineral base only as base for selections classified as mineral.
The practice of considering at one time a substantial number of indemnity selections after the selected, and base lands have been classified
by Survey should make it possible to match mineral base -with mineral
selections in a large proportion of 'applications.
For the reasons discussed herein, Arizona's objections to the classification of indemnity selections as mineral on the .basis of a determination by the Geological Survey that the land is prospectively valuable
for oil and gas' do not appear to be substantial. Arizona may amend
any of its selection applications and avoid the-imposition of a mineral
reservation by substituting mineral for nonmineral base to correspond
to selected lands which are classified as mineral. For this reason, there
appears at this time to be no reason to engage in an evaluation of the
criteria employed by the Geological Survey to determine when lands
are prospectively valuable 'for oil or gas.
As was said earlier, the foregoing discussion has been of the issues
raised at the time of the Director's decisions and the filing of the
appeal, and, except in the instances noted, it has been concluded that
the Director properly required the State to file a mineral waiver at
the time he issued his decisions. The requirement was imposed under
the departmental regulation then in effect, 43 CFR, 1954 rev., 102.22.
This regulation provided that Where the Geological Survey reported
that land embraced in a nomnineral entry or claim which had not been
perfected was, in effect, prospectively valuable for oil or gas, the entryman or. claimant would be allowed 30 days from notice (1) to furnish
consent to a mineral reservation (mineral waiver) under the 1914 act,
(2) to apply for reclassification of the land as nomnineral and for a
hearing if reclassification were denied, or (3) to appeal. The regulation further provided that if 'he did not take one of the actions indicated,' his entry or claim would be canceled.
This regulation was amended on December 12, 1961 (26 F.R. 12128),
to eliminate alternative (1), the, requirement for a mineral waiver.
The regulation now provides that an entryman or claimant will be
notified of the Geological Survey's determination and allowed a reason-able time to take steps (2) or (3) .and that if he does not "his entry
or claim and any patent issued pursuant thereto will be impressed with
a reservation of oil 'and gas to the United States."
The amended regulation is deemed 'applicable to the State's selections in this case and the case will be processed as though the State
had appealed from a notification under the amended regulation and
the propriety of the notification had been 'affirmed. The State will
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not be required to furnish mineral waivers in those oases in which it,
has selected lands determined to be prospectively valuable for oil and
gas but has not 'offered mineral lands as base. However, if the State
desires to maintain such selectionsand they are processed to approval,
the certification or clear listing of the selections will be with a reservation to the United States of the oil and gas in the selected lands. See

Milton H.Lichtenwaineretal.,supra.
Therefore, pursuant to the auffiority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental Manual; 24 F.R. 1348) , the decisions of the Director are set aside and the
case isremanded for further proceedings consistent herewith.
EDWARD WEINBERG,

Acting Solicitor.

'OTTO AND DELENA DELMOE
;CHARLES ANDREAS

A-29939

Decided Febrary18,1964I

Public Sales:: Preference Rights
One who fails to submit satisfactory evidence of his ownership of contiguous
land within 30 days after the date of a public sale loses his preference right
to purchase the land.

Public Sales: Preference Rights
Where the owner of land contiguous to an isolated tract of public land offered
for sale properly asserts a preference right to purchase the land, and then
disposes of the contiguous land after the close of the period allowed for the
assertion of preference-right claims and before he receives a cash certificate
or patent for the isolated tract, he does not thereby lose his preferenee right
to buy the isolated tract nor does his, successor; in title succeed to that
preference right.

*

Public Sales: Preference Rights
Where preference-right claimants fail to reimburse the applicant for a public
sale for the costs of publication within the.10-day period after they are
declared the purchasers or to file statements oficitizenship, as provided by
the Department's regulations, their bid is properly rejected and the land
is properly awarded to the applidant.

Rules of Practice: Appeals: Standing to

ppeal

A person who is not a party ,to.a decision by a land office has no standing to
appeal to the Director of the Bureau of LandManagemdnt from that dedision,
and such an appeal is properly dismissed.

OTTO AND DELENA DELMOE, CHARLES ANDREAS
February 18, 1964
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Otto and Delena Delmoe and Charles Andreas have appealed to the
Secretary of the Interior from a decision dated January 10, 1963,
whereby the Division of Appeals, Bureau of Land Management, dismissed the appeal of Andreas from a decision of the Montana land
office awarding a tract of land, offered at public sale pursuant to section 2455 of the Revised Statutes, as amended (43 U.S.C., 1958 ed., sec.
1171), to Pauline Graff Redmond and affirmed that decision.
On May 1, 1957, lots 10, 11, 12, 13, and 14, sec. 28, E/NE/ 4 sec. 32,
NW1/4NE1A and N½W1/4 sec. 33, T. 3 N., R. 8 W., M. P.M., Montana,
were offered for public sale pursuant to an application filed by Pauline
Graff, now Pauline Graff Redmond. By a decision dated May 2,1957,.
Mrs. Redmond was declared the high bidder at the sale. Within 30
days, Charles Andreas submitted a preference-right bid on the lands
in behalf of Otto and Delena Delmoe and the Butte Ski Club. The
preference-right clailn was timely supported by certificates of ownership which showed that as of May 28, 1957, Otto and Delena. Delmoe
and the Butte Ski Club were'the respective owners in fee simple of
tracts of land contiguous to the offered lands. Final action on the
public sale was thereafter suspended until determination could be
made of the validity of a number of unpatented mining claims of
Agnes Osenbrug, which were thereafter held invalid (United States
v. Agns Osenbrug et a., Contest No. 121 (Montana) (October 20,
1961)).
On June 11, 1962, Otto and Delena Delmoe and the Butte Ski Club
were declared to be preference-right purchasers of the offered lands,
subject to their meeting the additional requirements set forth in 43
CFR 250.12(a) and (b) (1).1 No evidence of compliance with those
requirements was filed within the prescribed time, and on August 7
1962, the decision of Jume 11, 1962, was reversed, and Mrs. Redmond
was declared the purchaser.
In affirming the land office decision of August 7, 1962, the Bureau
held that the Delmnoes had not shown or attempted to show in what
143 CFR 250.12 provides in part that:
"(a) * * * If the applicant for the sale is an unsuccessful bidder, the person awarded
the land must reimburse and pay directly to him the amount expended for publication of
notice and file evidence thereof in the district land office within 10 days from the date he
is declared the purchaser. If the evidence is not furnished, the manager will reject the bid
and will accept the bid next in order, subject to the same conditions. * * *
"(b) (1) Unless he has previously done so, the purchaser must, within 10 days after
he has been so declared, file with the manager a statement of his citizenship, or if a
partnership, a statement of the citizenship of its members. If the purchaser is an unincorporated association, a statement must be filed showing the citizenship of each
member. * *
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way the decision appealed from was in error, or that their preferenceright claim should not be rejected for failure to comply with the requirements of the application regulations, 43 CFR 250.12 (a) and (b)
(1). The appeal of Andreas was dismissed because he was not a party
in interest and had no standing to appeal. The Butte Ski Club did
not appeal from the land office decision.
Mrs. Redmond has filed a protest against the appellants' appeal to
the Secretary on the grounds that it was not filed within the time allowed by the Department's rules of practice. The charge is without
merit. The Bureau's decision was received by the appellants' attorney
on January 21, 1963, as evidenced by a registry receipt card contained
in the record. The appellants' notice of appeal was transmitted on
February 18, 1963, and was received by the Department on February
20, 1963, within the time allowed for filing an appeal. The appellants
have submitted evidence that a copy of their notice of appeal was
served on Mrs. Redmond on February 19, 1963. The appellants' statement of reasons, required to be filed within 30 days after filing of their
notice of appeal, was received by the Department on March 11, 1963,
and a copy was served on Mrs. Redmond on March 12, 1963, as eidenced by a registry receipt card contained in the record. The appeal,
therefore, will be considered on its merits.
The appellants contend, in substance, that Andreas succeeded to
the interest of the Delmoes and is entitled to assert the rights of his
predecessors in title, that, through his attorney, Andreas wrote to the
land office on April 26, 1961, and, in effect, asserted the rights of, his
predecessors in interest and asserted his rights as a preference-right
claimant, and that Mrs. Redmond did not qualify as an applicant for
the land in question, and the Department is without authority to award
the land to her.
Answering the last allegation first, the appellants apparently are
contending that since Mrs. Redmond was not the owner of contiguous
land, she was not qualified, under the provisions of 43 CFR 250.7(b),
to apply to have the land sold. However, the record shows that the
land in question is entirely surrounded by land held in non-Federal
ownership and is, therefore, subject to sale under the provisions of 43
CFR 250.6 without regard to whether the public sale applicant owns
contiguous land.
Considering now Andreas' claim to a preference right, the statute
and the regulations provide that the owners of contiguous lands have
a preference right, for a period of 30 days after the highest bid has
been received at a public sale, to purchase the land offered for sale at
the highest bid price. A preference right must be supported by proof
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of the claimant's ownership of the whole title to the contiguous land,
and the failure to submit satisfactory proof to the land office during
the 30-day period after the highest bid has been received will cause
the preference right to be lost as to the particular public sale. 43
U.S.C., 1958 ed., sec. 1171; 43 CFI 250.11 (b).
In this instance, it was necessary that any preference-right claimant
assert his claim within 30 days after May 1, 1957, and, within the same
period, submit satisfactory proof of his ownership of contiguous land.
During that period, the only claims asserted were those of the Delmoes
and the Butte Ski Club, submitted by Andreas as their agent. Similarly, the proof of ownership of contiguous land was limited to the
same parties.
In his appeal to the Director, Bureau of Land Management, Andreas
submitted evidence that the Delmoes conveyed to him a part of the
land upon which their preference-right claim was based on June 11,
1956, and that they conveyed the balance of that land to him on Septemaber 2, 1958. On April 26, 1961, Andreas advised the land office
that he was the successor in interest to Otto and Delena Delmoe.
It appears that Andreas may. have been entitled to assert a preference-right claim in his own right on May 31, 1957, when he asserted
the claims of the Delmoes and the Butte Ski Club.2 However, he did
not attempt to do so, and no such claim could be considered on April 26,
1961.
As stated by the Bureau, the Department has held that where the
owner of land contiguous to an isolated tract of public land offered for
sale properly asserts a preference right to purchase the land, and
then disposes of the contiguous land after the close of the period allowed for the assertion of preference-right claims and before he receives a cash certificate or patent for the isolated tract, he does not
thereby lose his preference right to buy the isolated tract. MartinJ.
Plutt et a., 61 I.D. 185 (1953). Thus, the Delmoes maintained their
preference right to purchase the offered land notwithstanding their
conveyance of the land upon which the preference right was based
after the period for asserting the claim. Since Andreas has submitted no evidence that the Delmoes intended or attempted to assign
'-Although part of the contiguous land was conveyed by the Delmoes to Andreas on
June 11, 1956, the deed was not recorded until September 18, 1958. This is why the
certificate of ownership of adjoining land submitted on May 31, 1957, in support of the
Delmoes' preference-right claim stated that the county records showed the Delmoes to be
the owners when in fact they were not. No explanation appears as to why Andreas did
not record the conveyance of June 11, 1956, and assert a preference-right claim on his
own behalf within the 30-day period following the sale.
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to him their preference right and since he did not assert one on his
own behalf, there is no basis for holding that he had one.3
The appellants have cited the Department's decision in Charles
H. Hunter, 60 I.D. 395 (1950), as authority for the proposition that
once a right is asserted, though done informally and not in strict
compliance with the provisions of the applicable statute, it will be
recognized and the party asserting the right will be given notice
of what need be done to comply with the provisions of the statute.
That decision held that a preference-right claim for an isolated
tract offered at public sale may be asserted by a person who acquires
the ownership of contiguous land after the date of the sale but during
the period of time allowed for the assertion of preference-right claims
and that a preference-right claimant is not necessarily required to
submit, prior to the expiration of that period, proof, that he is the
owner of contiguous land but may submit such proof within a reasonable time thereafter. The holding of that decision was subsequently
modified by the amendment of the regulations to require that proof
of ownership of contiguous land be submitted within the same 30-day
period allowed for the assertion of preference-right claims. See
Fred and Mildred M. Bohen et al., 63 .D. 65 (1956).
Aside from the change in the regulations, the holding in the
Hunter case, supra, is not applicable to this case. Hunter asserted
a preference-right claim within 30 days after the high bid but failed
to submit proof of his ownership of contiguous land within that
time. Andreas did not assert any claim in his own right until four
years after the bidding was completed. At that time, the assertion of
a claim could gain him no rights, and he was, therefore, not deprived
of the opportunity to perfect the rights he asserted in his letter of
April 26, 1961, as he had no rights to perfect. Inasmuch as he did not
assert a claim during the period: allowed for that purpose, he was
properly not included as a party to the decision awarding the land
as between claimants. As Andreas was not a party to that decision,
he had no standing to appeal from it, and the dismissal of his appeal
by the Bureau was proper. See 43 CFR 221.1.
With respect to the appeal as it concerns the Delmoes, in their
appeal to the Secretary, as in their appeal to the Director, Bureau
of Land Management, they have not attempted to show any error in
the decision appealed from nor have they submitted any evidence
of compliance with the regulations.
2This is not to be nterpreted as a ruling that the preference right of an owner of contiguous land is a right that can be assigned, even to a purchaser of the contiguous land.
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
F. Hom,
Assistant Solicitor.
uERNEST

APPEAL OF COSXO CONSTRUCTION COMPANY
IBCA-412

Decided Februry 0, 1964

Contracts: Appeals-Rules of Practice: Appeals: Generally
The Board of Contract Appeals has authority to apply equitable

principles
in determining matters over which it has jurisdiction. It has-authority to
direct contract administration action by the contracting officer if the contractor has a substantive right to such action, and if such action pertains
to a matter over which the Board has jurisdiction. Its powers and those
of the Office of the Survey and Review complement each other.

Contracts: Appeals-Rules of Practice: Appeals: Timely Tling
The Board of Contract Appeals does not have jurisdiction to entertain an
appeal with respect to a claim which the contracting officer has neither
determined, nor refused to determine, por delayed unreasonably in determining.
BOARD OF CONTRACT APPEALS

Department Counsel transmitted the appeal file and simultaneously
moved the Board to dismiss the appeal on the grounds (1) that the
Board lacks jurisdiction since the contracting officer has not rendered
a final decision as yet; (2) that the Board cannot direct a contract administration action; and. (3) that the Board does not possess general
equity powers. He contends that, since the appeal is premature, and
does not set forth a cause of action upon which. the Board may grant
relief, it should be dismissed.
Appellant, through its President, opposed the motion and stated:
The purpose of filing a Notice of Appeal was to obtain relief as provided for
under the terms of the contract. The ultimate end sought by the Appellant
is an "Equitable Adjustment." In Appellant's prayer for relief, any reference
to "equity" is not intended to imply that the Board of Contract Appeal is a
Court of Equity, but rather the enforcer of the terms of the contract to the
extent that the administrative action provided for therein be adhered to by the
Contracting Officer. * *
* Contracting
C
Officer was repeatedly requested by written communications
to take the administrative action required to relieve the Appellant of the burden
imposed upon it as a result of the changed conditions. The Contracting Officer's
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failure in this regard constituted a proper basis on which the Appellant was
entitled to file its Notice of Appeal, and vested in the Board of Contract Appeal
the necessary jurisdiction to grant the relief prayed for.

Jurisdictionof the Board and "Equity"
We agree with appellant's interpretation concerning the authority
of the Board to apply equitable principles in determining matters over
which it has jurisdiction. In Eastern Maintenance Company,' the
Board emphasized that two Court of Claims decisions 2 would provide
the basic guidelines for the proper exercise of the functions of the
Board. These-and other-Court of Claims decisions enjoin contracting officers, boards of contract appeals, and the heads of departments
"to prevent unjust and inequitable results."
In Globe Indemnity Company v. United States,4 Judge Whitaker
stated:;
From this case two lessons are to be drawn.: (1)

contracting officers and

heads of departiments should eercise the great powers conferred on them by,
these contracts to do equity; they should not feel under obligation to take
advantage of technicalities,where to do so would defeat justice; (2) contractors
must study their contracts and insist on compliance with their terms; before
relying on any promise they should ascertain that it is made by a person having
authority to make it. (Italics supplied.)

Judge Madden construed the authority and jurisdiction of the
Armed Services Board of Contract Appeals broadly in McWilliams v.
United States:
It is evident that the Secretary was authorizing the Board to act for him in
the way that any owner would act if a contractor was dissatified with the way
he was treated by the owner's representative in charge. He would listen to the
contractor's story, and if he thought that his representative had been unfair, he
would reverse him. He would do this, not because the contract gave him any
authority to make a final decision which would bar the contractor from relief
in the courts for breach of contract, but because it would be the natural and
fair way for an owner to act. * * *

The authority given to the Interior Board of Contract Appeals is
broader than the authority given to the Armed Services Board of Contract Appeals. But-even in absence of any difference-Judge
Madden's counsel would equally apply to either Board.
'IBCA-275 (November 29, 1962), 69 I.D. 215, 1962 BCA par. 583.
X Glo-be Indemnity Company v. United States, 102 Ct. Ci. 21 (1944), cert. den. 324 U.S.
852 (1945); McWilliams Dredging Company v. United States, 118 Ct. C1. 1 (1950).
O'H. B. Fowler di Company, Inc., IBCA-294 (October 23, 1961), 61-2 BCA par. 3168,
3 Gov. Contr. 551(c), and decisions of the Court of Claims cited therein.
Fn. 2 supra, at 38.
Fn. 2 spra, at 16-17.
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After citing Globe and McWilliagns, the Board stated in Eastern
Maintenance Gompany,r that it iscognizant of the limitations on its porwers "to do equity" outside of the four
corners of the contract. That lack of jurisdiction does not, however, restrict the
Board's power to act equitably within the four corners and to make an equitable
adjustment promised to the contractor by the explicit terms of the contract.
Accordingly, what the contracting officer, through inadvertence or error, has
failed to do by way of completing such an equitable adjustment, the Board will
do.

Directions to Contracting Officers
Department Counsel asserts that the Board "has no authority to
direct a contract administration action by a Contracting Officer."
This statement, like almost any generality, is half right, and half
wrong.
But Department Counsel seems to misunderstand the basis
why in certain situations the Board will decline jurisdiction.
Hence,
a discussion of this side issue seems necessary. In John Martin Company, In., 7 the Board mentioned that there were certain disputes concerning which Boards will not take jurisdiction. Examples are:
1. Request for the immediate preparation and payment of partial
or final estimates."
2. Request for prompt payments.'
3. Request for remission of liquidated damages pursuant to 41
U.S.C., 1958 ed., 256a.10
4. Request that a claim be compromised instead of adjudicated. 1
5. Request for reinstatement of a terminated contract.' 2
6. Request for cancellation of a contract.'3
Analysis of the foregoing rulings discloses that, in general, the
reasons for their holdings were that the matter in issue either was one
as to Which the contracting officer had made no decision whatsoever,
or was one for which no relief was expressly or impliedly authorized
by the contract, or was ole as to which the contractor had no substantive right to relief.
This declination of jurisdiction by the Board, which is basically
appellate in character, and which must act within the framework of
contract provisions and legal rules, does not mean that an aggrieved
contractor is without a remedy in the Department of the Interior.
t

FD. 1 supraj at 220.
7IRCA-316 (September 21, 1962), 1962 BCA par. 3486, 4 Gov. Contr. par. 520(d).
8
John Martin Company, IBc., fn. 7 supra.
s Ibid.
0
' Monarch Lumber Company, IBCA-217 (May 1, 1960), 67 I.D. 198, 60-2 BCA par.
2674, 2 Gov. Contr. par. 290; Samuel N. Zarpas, Ine., IBCA-24 (January 4, 1956), 63
I.D. 1, 6-7, 6 CCF' par. 61,756.
e'M.
Hoard, IBCA-6 (May 11, 1955), 6 CCF'par. 61,665.
12
Adams Manufacturing Company, ASBCA No. 2555 (May 1, 1955).
IMissoar Paper Stock Company, ASBCA No. 2198 (August 25, 1954).
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The above enumerated instances are typical of situations in which
relief may be obtained by review from the superiors of the contracting
officer, from the head of a bureau or agency, or, on the secretarial
level, from the Office of Survey and Review. 4 The just released 1963
Annual Report of the Secretary of the Interior, Stewart L. Udall,
states:
The Office of Survey and Review was established during the year to strengthen
management processes in the Department with special emphasis upon financial
policies and methods, procedural modernization, auditing policies, contract review, and other potentially sensitive subjects. Creation of this Office was one
of the most significant management improvements during the year. (Italics
supplied.)

The powers of that office do not conflict with the jurisdiction of the
Board but the respective powers rather complement each other. An
example may suffice to illustrate. The Office of Survey and Review
has a broad administrative jurisdiction over the correcting of mistakes in bids asserted prior to award." That office may also reform
contracts because of mistakes discovered after award in specifically
stated situations. 8 On the other hand, the limitations upon the jurisdiction of the Board inherent in its charter 9 and in the forms of contract "Disputes" clauses now standard 20 are such that matters which
call for application of the legal rules relating to mistakes or reformation rarely come within the cognizance of the Board. 2 1
Prematwre Appeals
The appeal file contains a letter to appellant from the "Project
Construction Engineer," 22 Charles H. Clark, of January 16, 1964,23
which, in its pertinent part, reads as follows:

"1

These statements do not apply to liquidated damages that have been validly assessed.
Authority to remit them is vested in the Comptroller General, 41 U.S.C., 1958 ed., 256a.
'The function of making recommendations to him for their remission has been delegated to
the Solicitor, 24 F.R. 1348, 210 DM 2.2B(2).
'5 Annual Report 1963, The Secretary
of the Interior, Stewart L. Udall, Government
Printing Office (1963).
1e

At p. 466.

"406

DM 62A(1).
DM 6.2A(2).
1943 CFR 4.4; 211 DM 2.1.
20 Clause 6 of Standard Form 23A (April 1961 Edition) for construction contracts;
'Clause 12 of Standard Form 32 (September 1961 Edition) for supply contracts.
21 Decisions involving situations of this latter type are Clifford W.
artzka,. IBCA-399
(January 22, 1964); Framlaus Corporation, IBCA-228 (August 18, 1961), 61-2 BCA par.
3116, 3 Gov. Contr. par. 472; United Concrete Pipe Corporation, IBCA-42 (May 31,
1956), 63 I.D. 153, 6 CCF par. 61,870.
22 The Board has not been favored by either party with a description of the functions of
the "Project Construction Engineer" that is sufficiently definite and detailed to show the
extent of his authority as an "authorized representative" of the contracting officer, as
defined in Clause 1 of Standard Form 23A (April 1961 Edition). The contract does not
contain any reference to him.
23 The appeal was docketed on December 18, 1963, roughly one month before the date
18405

of this letter.
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In order that a final decision as to an equitable adjustment may be made at
an early date, it is suggested that you submit your claim as soon as possible
and that you provide for the contracting officer's consideration any pertinent
factual detail data which you have available in support of your claim. If you
desire to have a conference to discuss the final adjustment, such a conference
can be arranged at a mutually agreeable date in the near future. It is recommended, however, that you submit your claim in sufficient time to allow us at
least 10 days to review the claim prior to such a conference.
If it is still your intention to not submit cost data in support of your claim,
please advise promptly so that the Government may proceed without this
information.

Appellant included in the appeal file its reply of February 3, 1964,

which in its pertinent part, reads as follows:
Your suggestion that our Claim be filed on the basis of our actual cost and
that further discussion of this matter be held at an early date are acceptable to
this firm. We will proceed in the near future to file our detailed request utilizing actual cost figures, where possible; but keeping in mind that a portion of
the effects of the Changed Condition have not yet been completed.

We will at

the time of such filing suggest a date for further discussion. When our detailed
request is submitted, you will be advised concerning the use of actual cost figures
and the necessary qualifications that will be placed upon the use of such figures
in any negotiations that are of a preliminary nature. (Italics supplied.)

These instruments, and other evidence contained in the appeal file,
establish beyond any doubt that whatever controversies exist between
the Contracting Officer and the appellant, they are still in the claims
stage, and that no findings of fact or decision has been rendered by the
Contracting Officer or his authorized representative. Hence, the appeal is premature. 2 4
The contracting officer has not refused to make an equitable adjustment, nor does he appear to have unreasonably delayed a determination of its amount. On the contrary, he has already made a tentative
adjustment on the basis of the data then available and, as the foregoing quotations indicate, is engaged in the process of obtaining and
evaluating such additional data as may be needed for a final decision.
Nothing has been presented to the Board which would authorize or
require it to take the drastic action, urged by the contractor-appellant,
of assuming jurisdiction pending the conduct of negotiations and
54

* McLinn Construction Company, IBcA-869 (July 24, 1963), 1963 BA par. 3798;
John Martin Cornpany, Inc., fn. 7 supra; Barkley Pipeline Construction, Inc., ICA-264
(April 6, 1961), 68 I.D. 103, 61-1 BCA par. 3006, 3 Gov. Contr. par. 271;. Westinghouse
Electric Supply Company, IcA-107 (July 0, 1957), 57-2 BCA par. 165; Urban Plumb-

ing and Heating ompany, IBCA-43 (November 21, 1956), 63 I.D. 381, 56-2 BCA par.
1102; Gila Construction Conpany, Inc., IBCA-79 (September 21, 1956), 6 I.D. 87S,
56-2 BCA par. 1074.
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pending the issuance of a decision or findings of fact by the Contracting Officer25
Appellant has submitted motions to hold the proceeding in temporary abeyance and to require completion of the appeal file. These
motions necessarily are rendered moot by reason of our determination
that jurisdiction is lacking over the appeal.
CONCLUSION

1. All motions of the Department Counsel and of the Appellant
are denied.
2. The appeal is dismissed as premature.
PAUL H. GANTT, Cltairm n.
I CONCUR:

I CONCUR:

HERBERT J. SLAUGHTER, Member. THOMAS M.

DRSTON,

Member.

JOHN E. BALMER ET AL.

A-29418

Decided February04, 1964

Indian Allotments on Public Domain: Classification
An Indian allotment application for nonirrigable grazing land is properly
rejected on the ground that the land applied for is not proper for acquisition as an Indian allotment because it contains insufficient forage to comprise
an economic grazing unit.
APPEAL FROM THE BUREAU OP LAD MANAGEMENT

John E. Balmer and James W Balmer have appealed to the Secretary of the Interior from a decision of the Division of Appeals
of the Bureau of Land Management dated December 21, 1961, affirming a decision -of the land office at Phoenix, Arizona, which rejected
their applications for Indian allotments of 160 acres and 120 acres,
respectively, of public land under section 4 of the act of February 8,
1887, as amended (25 U.S.C., 1958 ed., sec. 336).
25 The authorities
upon which appellant chiefly relies are Sheriden-Murray, ASBCA
No. 7615 (November 26, 1962), 1962 BCA par. 3604; Leader Manufacturing Coinanyi
No. 4416 (July 31, 1958), 58-2 BCA par. 1877; and A. C. Clothing Manufacturing

ASBCA

Company, ASBECA
the propositions
decision,

and

(2)

No. 4065 (June 21, 1957), 57-1

that
a

(1)

BCA

dispute will not be remanded for the

the contracting officer if the record already shows what
however,

par. 1321.

an express or implied refusal to

decide is

These cases stand
itself

for

an appealable

making of a formal decision by
that

decision would hold.

the contracting officer has not refused to decide, and the record does not

what will be the amount of the equitable adjustment allowed by his final decision.

Here,
reveal
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The land office rejected the. applications on the ground that the land
described in each application is nonirrigable grazing land which does
not constitute an economic grazing unit. The appellants contend
that, once having found that they are Indians entitled to allotments of
the public domain and that the land applied for is onirrigable
grazing land, the Bureau of Land Management has no authority to
reject their applications because it is of the opinion that the land
does not comprise economic units.
The statute upon which the appellants rely provides for Indian
allotments of public land not otherwise appropriated, not to. exceed
40 acres of irrigable land, 80 acres of nonirrigable agricultural land,
or 160 acres of nonirrigable grazing land to any one Indian.
Since the land is in Arizona, it was withdrawn by Executive Order
6910 on November 26, 1934, from settlement, location, sale, or entry
and reserved for classification pending the determination of the most
useful purpose for which it might be used. Under section 7 of the
Taylor Grazing Act, as amended (43 U.S.C., 1958 d., sec. 31Sf), the
Secretary of the Interior is authorized, in his discretion, to examine
and classify land which is more valuable or suitable for the production of agricultural crops than for the production of native grasses
and forage plants or more valuable or suitable for any other use
than for grazing purposes or proper for acquisition in satisfaction
of any outstanding lien, exchange, scrip rights, or land grant and to
open it for disposal in accordance with the classification made under
an applicable public land law.
The land described in the two applications is grazing land and is
presently leased under the Taylor Grazing Act for grazing purposes. Since, however, the forage is so scanty, the land is grazed
as a part of a large acreage during the portions of the year which
follow the spring and fall rainy seasons and cannot be relied upon
to furnish during these periods of seasonal use more than the equivalent of the needs of from two to three cows per section on a yearlong basis. The two tracts applied for aggregate less than half a
section.
Since the intent of the Indian Allotment Act is to provide, in effect,
a homestead which will constitute the source of a livelihood for an
Indian family, as indicated by the language of the act which allows
the different acreages of land suitable for different purposes, it is within
the authority of the Secretary of the Interior to determine that 160
acres of grazing land that is incapable of supporting a ranch family
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is not proper for acquisition in satisfaction of rights acquired by Indians under the Indian Allotment Act.
The case is substantially indentical with that of Amos A. Hopkins.
(Dukes), Colorado 0112669, decided by the Secretary on December 20,
1963. In that case an Indian allotment application for 160 acres was
rejected for the reason that the tract would support only two units of
livestock on a year-round basis, 'although grazing was not possible during the entire year, Whereas in the area an economic ranch unit would
require enough land to support in excess of 100 units of livestock. For
this reason it was concluded that the land could not be properly classified for an Indian allotment.
An Indian applicant is not, of course, deprived of his right to an
allotment when his application is rejected. He is merely required to
apply for other land that is suitable for acquisition under the Allotment Act.
Therefore, the decision appealed from is affirmed.
JOHN A. CARVER, JR.

Assistant Secretary of the Ienteror

APPEAL OF EDISTO CONSTRUCTION COMPANY
IBCA-409

Decided February 28, 1964

Contracts: Contracting Officer-Contracts: Delays of Contractor,
Where a claim for a time extension is presented to the contracting officer, it is
the duty of the latter to make an impartial and objective determination of
all questions that are directly relevant to the extent of the delays upon which.
such claim is founded.

Contracts: Appeals-Rules of Practice: Appeals: Timely Filing
The timeliness of an appeal is governed by the period of time elapsed between
the date when the findings of fact and decision were received by the contractor and the date when the notice of appeal was mailed or otherwise
furnished to the contracting officer. The day on which the findings of fact
and decision were received by the contractor is not included in thecomputation.

Contracts: Contractor-Rules of Practice: Appeals: Standing to Appeal
An appeal will not be dismissed for technical defects consisting of the inadvertent omission of the corporate name of the contractor in the notice of
appeal and the substitution therefor of the name of the contractor's representative or officer.

Contracts: Appeals-Rules of Practice: Appeals: Standing to Appeal
An appeal will be remanded to the contracting officer for issuance of new
or supplemental findings of fact and decision where it appears that the eon-
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tractor was in receivership prior to the filing of the notice of appeal and no
information is contained in the appeal file concerning the present status of
the receivership or as to the identity of the legal owners and representatives
of the contractor.
BOARD OF CONTRACT APPEALS

The Government has moved to dismiss this appeal on the following
grounds:
"1. The letter of October 31, 1963, received November 7, 1963, does
not use proper words or disclose an intention to appeal the decision
of the Contracting Officer by the Contractor, the Edisto Construction
Company, under its Contract No. 14-16-0004-2171.
"2. That E. J. Ayers, Jr., does not show capacity to appeal from
the Findings and Decision of the Contracting Officer. le neither
signs his letter of October 31, 1963, in an official capacity nor does the
name of the Corporation Contractor appear.
"3. This Appeal is docketed as 'Appeal of E. J. Ayers, Jr.,' IBCA409, whereas the Edisto Construction Company is a Corporation of
the State of South Carolina a legal entity and the Contractor, and
distinct under the law from E. J. Ayers, Jr., an individual and not
a party to the said contract.
"4. The 'so-called' appeal letter from E. J. Ayers, Jr., was not sent
to the Contracting Officer as directed under the contract but mailed
directly to the Secretary of the Interior where it was received 31 days
after the time the Findings and Decision was received by the Corpo-.
ration, at its place of business."
Concerning the alleged defects specified in paragraphs 1 through 3
above, the language used in the letter is not as precise as one could
wish, but we conclude that it shows an intent to appeal on behalf of
the Edisto Construction Company from the decision of the contracting officer, dated October 2, 1963. The pertinent portion of the letter
is as follows:
This letter may reach you one day late since I was not told by Mr. Barrineau
I certainly
or anyone else that I had theright to appeal my case to you. *
cannot give you all of the details in this letter, but am sure that Mr. Barrineau,
Contracting Officer at the Bureau of Sport Fisheries and Wildlife in Atlanta can
forward them to you. * e e Mr. Barrineau stated in his report of 2 October
1963 that there was less than one month total of bad weather throughout the
duration of this job. * * * (Italics supplied.)

It is true, as Department Counsel points out that the correct name
of the contractor is the Edisto Construction Company, and that that
in the purported notice of appeal.
I
name does not appear any place
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However, the contract is identified correctly by number in the heading
of the letter, with the name and location of the project, as follows:
"Re: Contract No. 14-16-0004-2171
Orangeburg Fish Hatchery
Orangeburg, S. C."
Mr.- E. J. Ayers, Jr., who signed the notice of appeal, also signed the
contract as President of the Edisto Construction Company. Other
letters in the appeal file from the Edisto Construction Company are
on the company's letterhead, bearing the name "Edisto Construction
Co." Some of those letters are signed simply "E. J. Ayers, Jr." The
notice of appeal was not on the company letterhead. However, the
original claim letter of July 29, 1963, bore the company letterhead
and was also signed merely E. J. Ayers, Jr., without giving his official
title.

The Board will not dismiss an appeal for technical defects consisting
of the inadvertent omission of the official capacity of the person signing the notice of appeal or of the corporate name of the contractors
The defect of misdirection of the notice'of appeal, described in
paragraph 4 above, is not a fatal one, as we have held ol several
occasions.2

The Government's Statement of Positioi also states that the notice
of appeal letter was received in the Office of the Solicitor, Department
of the Interior, "on the 31st day after receipt of Findings and Decision, i.e., November 7, 1963." The Findings and Decision were received
by Edisto Construction Company on October 8, 1963, according to the
Post Office Return Receipt in the file. The day of receipt is not included in the' reckoning of the period of 30 days in which the contractor may appeal. Hence, October 9 was the date the period began
to run, and November 7 was the 30th day after receipt of the Findings
and Decision. Therefore, the time for taking an appeal expired at the
end of that day, that is, at midnight on November 7, 1963.9
'Barkey Pipeline Construction, Inc., ICA-264 (April 6, 1961), 68 I.D. 103, 61-1
BCA par. 3006, 3 Gov. Contr. 621(g).
2Bushman Construction Company, IBCA-193 (April 23, 1959), 66 I.D. 156, 59-1 CA
par. 2148, 1 Gov. ontr. 312 (mailing of notice of appeal to Board instead of' to constracting officer not "jurisdictional" defect); Larsen-Meyer Construction Company, IBCA-85
(November 24, 1958), 65 I.D. 463, 58-2 BA par. 1987 (mailing of notice of appeal to
Department Counsel instead of to contracting officer not fatal). Accord: Vitro Corporation of America, IBCA-376 (November 7, 1963), 70 I.D. 479, 1963 BCA par. 3923, 5 Gov.
Contr. 565 (i) (mailing of supporting brief to the Board instead of to the contracting
officer not fatal).
3Lewis Construction Company, Inc. and S. L. Boutelle, IBCA-340 (July 3, 11968), 70
I.D. 352, 1963 BA par. 3779, 5 Gov. Contr. 363(e), and cases cited therein. :Accord:
The CardelI Company, IBCA-384 (September 3, 1963), 70 I.D. 405, 1963 BCA par. 3847,
5'Gov. Contr. 515(e).-
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Accordingly, the appeal is timely.
Moreover, the Findings and Decision of the Contracting Officer
dated October 2, 1963, do not identify the decision as a final decision,
and do not call to the attention of the contractor his right to appeal
therefrom within 30 days.4 It is not sufficient that a separate transmittal letter, describing the decision as a "Findings of Fact," contains
a statement that:
The Findings have been prepared in accordance with Clause 5 of Standard
Form 23-A, General Provisions (Construction Contracts).

The language of the decision must in substance fairly and reasonably
inform the contractor that a final decision is intended and that pursuant to Clause 6, Disputes, of the contract, he may appeal within 30
days from the receipt of the decision. 5
Two other matters are of concern to the Board. First, the notice of
appeal states in effect that it is based on the disallowance by the contracting officer of a claim of excusable delay because of "inclement
weather conditions," from January 1962 until March 1963, when it is
alleged there were 181 days of precipitation and temperatures below
freezing on 87 days. These data are not sufficient. The contractor
*mustidentify all of the specific dates on which he alleges it was not
possible to perform work under the contract because of "unusually
severe weather" (not merely inclement weather) based on the contractor's daily logs or similar records, in order to comply with the
requirements of Clause 5, and to enable the contracting officer to make
findings of fact with respect to such dates, as required by the clause.
The findings of fact of the contracting officer should include climatological data from official records of the Weather Bureau, Department
of Commerce, as to the dates involved, and for about ten years prior
thereto, as well as excerpts from daily logs of the Government Inspector or other documents concerning the days not worked and the reasons
therefor. The findings should also include a tabulation comparing
the "reasons for loss of time as advanced by the contractor and the
reasons as ascertained by the contracting officer," 6 and should state
those reasons.
4

J7art B. Bates Nursery, IBCA-368 (May 13, 1963), 70 I.D.
5 Gov. Contr. 2891(a); Production Tool Corporation, IBCA-262
109, 61-1 BA par. 3007, 3 Gov. Contr. 324, and cases cited
Barkley Pipeline Construction, Ino., note 1 supra, and cases
0
Paul A. Teegarden, ICA-382 (September 27, 1963), 70
3876, 5 Gov. Contr. 515(a).

163 1963 BAC par. 3738,
(April 17, 1961), 68 ID.
therein.
cited in note 4 supra.
I.D. 436, 1963 BCA par.
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The second matter of concern is the status of the receivership of the
Edisto Construction Company. On page 9 of the contracting officer's
findings and decision, the following statement appears:
The Contracting Officer also received a letter dated May 6, 1963, from Mr. 0.
Harry Bozardt, Jr., Attorney, pertaining to the Edisto Construction Company.
Mr. Bozardt stated that:
As you are no doubt aware Edisto Construction Company was placed in
receivership on the 20th day of February, 1963, and by proper Court Order
I was duly appointed receiver of said company. During the process of marshalling the assets of Edisto Construction Company I find that the United States is
indebted to the said Edisto Construction Company for some $20,000 for buildings
which:were erected at the U.S. Fish Hatchery here in Orangeburg.
This letter is to notify you that payment of this balance will be made to me as
receiver for said Construction Company to be disbursed according to law.

No further information as to the receivership is provided in the
findings of fact or in appeal file, nor is the letter from the receiver
included in the appeal file.

Cbnclusion
The appeal is remanded to the contracting officer to proceed in accordance with these directives.
1. The Contracting Officer should present an opportunity to the
Edisto Construction Company or its legal representatives to present
data or other documents as to the specific dates when it is alleged that
work could not be performed under the contract because of unusually
severe weather.
2. Based on this data, or on the failure to submit data within a
reasonable time, the Contracting Officer should issue a new or supplemental findings of fact and decision with respect to the days allegedly
lost by reason of unusually severe weather, in accordance with the foregoing opinion and as amplified in the Teegarden decision, note 6supra.
3. The new or supplemental findings of fact and decision should
dispose of all matters concerning the receivership, its present status
and the identity of the present legal-owners and legal representative of
the Edisto Construction Company.
THOMAS

I cONcuR:
PAuL H. GANTr, Chairman.
0

M.

DuRSTON, Mkember.
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Decided March 9 1964

Contracts: Delays of Contractor-Contracts: Unforeseeable Causes
Where official records of water levels and rates of flow in a river over
a period of 9 years show that high water occurred on 195 occasions, the
occurrence of such high water on several occasions during more than
a year of contract performance is not an unforeseeable cause of delay
within the meaning of Clause 5 of Standard Form 23A.

Contracts: Performance-Contracts: Changes and Extras-Contracts: Additional Compensation
Where the contractor's chosen method of performance of a contract for
construction of a bridge was the building of a dike across the river for'
accommodating contractor's equipment, and the impounding of the river
during high water due'to insufficient openings in the dike caused erosion
damage to the river bank, the work of restoring the bank at the Government's direction pursuant to contract provisions requiring the contractor
at his own expense to restore landscape features damaged by the contractor's operations, is not extra work. No additional compensation is
due the contractor.

Contracts: Waiver and Estoppel-Contracts: Payment-Contracts: Interpretation-Rules of Practice: Appeals: Dismissal
An appeal will not be dismissed where a waiver and exception provision in
a payment voucher omitted mention of one of the contractor's claims,
but did not provide for release of all claims not excepted, where it appears that the voucher was prepared prior to the original submission of
the omitted claim and the conduct of both parties at all times until the
hearing of the appeal indicated an intent to reserve the claim. The
presentation of such a motion to dismiss during the hearing is untimely.
BOARD OF CONTRACT APPEALS

Two claims are involved in this timely appeal, one in the amount
of $4,5003 for remission of liquidated damages, and the other for
additional compensation of $17,303.41,. representing the cost of restoring an eroded river bank.
The; contract, dated February 24, 1958, was in the. total sun of
$678,014.10. It provided for the construction: of a. bridge: across the
James River in Vir'ginia, with approaches and other: works, as part
of the Blue Ridge Parkway. The. contract contained Standard Form
23A (March 1953), together with certain Special Provisions,.Special
Requirements, and it incorporated by reference "Standard Specifications for. Construction of Roads and Bridges on Federal Highway
Projects" dated January 1957.
728-:70---64-1
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Under an arrangement of several years' standing, the contract was
executed and funded by the Department-of the-Interior, while the
administration of the contract was performed by the Bureau of Public
Roads, Department of Commerce.
A hearing was held on January 10 and 11, 1963, in Washington,
D.C. At the hearing (to outline the pincipal issues briefly),, appellant sought to show that the delay in completion of the contract
was excusable, being' due principally to floods; that such floods
eroded the bank of the river, and that such floods and damage were
unforeseeable and without the contractor's fault or negligence.
The Government attempted to prove that the occasions of high
water (rather than floods) in the river were not unusual and should
have been anticipated by appellant; that the delays in performance
were caused by appellant's use of a dike to assist in the construction of the bridge -with insufficient openings in the dike for passage
of water, which caused overflow and washouts in the dike. The
Government also introduced evidence to the effect that the improper
construction and maintenance of the dike was the cause of the
erosion of the river bank.
At the outset of the hearing it was stipulated by the parties that,
if the Board should find that appellant was entitled to additional
compensation for restoration of the river bank, the amount of such
compensation should be, as claimed by appellant, $17,303.41.
- The contract required the completion of the work within 375 days.
With extensions of time granted for winter shutdown, less a charge
of 14 days for work accomplished during the shutdown, the contract
should have been completed on November 10, 1959. It was actually
completed on December 10, 1959, resulting in the assessment of
liquidated damages of $4,500 for 30 days' delay.
Cdlaim No. 1-Restorationof River Bank-417,30341
In its' letter of June530, 1958, the contractor advised the Bureau of
Public Roads (hereinafter called the Bureau) that it: was preparing
to construct a temporary rock and earth fill across: the river immediately upstream from the bridge site, to be used as a 'road for
hauling equipment and material used in construction of the: bridge.
The letter' further stated that a study of the flow characteristics of
the river-indicated a normal' discharge rate :of less than 2000 cubic
feet per second (hereinafter designated gas cfs) for- the 'mon..of
July through October. The letter .alsb' escribed plans for placing
pipe culverts in the temporary road fill t"'ccommodate the expected
flow of 2000 cfs.
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Any discharge in excess of this amount (the letter went on to say) will result
in cresting over the temporary road. In, the event of an impending storm we'
plan to restrictdamage to the temporary road1 by removing the upper' portion
of the fill at a point where the discharge will cause least damage to the bridge'
itself or any false work, etc in place.
Upon completion the temporary road fill, culverts, etc., will be removed.
Your approval of the above is respectfully requested.

Although the contract did not require approval by the Government,
of the method of construction used by the contractor,. the Bureau
replied to the contractor's letter on July 8, 1958, by stating that
,* * * it is agreeable with.the Bureau of Public Roads. for you.lto proceed
with the construction of a tnporary rock and earth fll -* *
As agreed, it is the obligation of the Tri angle C onstruction Company i * * to
perform Suoh post construction removal -and: cleanup as required for- satisfac,
tory restoration of the area.

On August 6, 1958; when the dike. was only partially (about 60%)
completed, not as -yet having been extended entirely across the
river, high awater crested o er the dike and washed away the top 2
feet of earth. At this time, there 'were, 3 steel culvert pipes, each
6 feet in diameter, in-the lower portion of the dike. Two more such
pipes were added to the dike by the time the open portion of the
dike was closed at the south bank of the river about Algust 22-23,
1958. The James River is about 400 feet in width at the site of the
work.
Further high water broke t hrough the south end of the dike on
August 26, 1958, and washed out 12 feet of the south bank com-.
pletely ..where the dike joined the south bank. Here the dike was,
somewhat lower than itwas.elsewhere.
Mr. Tore M. -Hiult, President of the contractor, testified as follows
concerning the planning of the dike, at Tr. 80:
A. Tiat was mainly handledlthe details in the contract'that were made by
Harold Hanson who, is no Blonder with thefirm, hut asfor a geueral:.way I
know that we considered .the flow of water in there. We knew; of course. that at
times one would expect the water to go over the dyke. I remember we decided on this. Harold 'Hanson used to be a highway man, He said the same
way as a 'highway is designed there. You don't design a highway to' carry
'The terms temporary road, work road, roadway,, dyke and dike were. used nterchangeably throughout 'the hearing and in the transcript. Henceforth, in the interest of
uniformity, the term "dike" will be used in this opinion except where direct quotation'
requires the use of other terms meaning "dike."
2 Government's fxhibit B. ,4,sketches ,ofcross sectons of ,the 'dike showing its ondition
on August 6, 0, 22-25, And 26, '1948.
..
.
£
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traffic at Labor Day and days like that. You design It for a normal condition
there and we considered this. There would [be] times when water would flow
over the dyke and we picked the figure, rather he did, of whatever that was
designed for.

Mr. Hult testified further as to the planning of the dike at Tr. 81:
Q. Now in connection with the so-called normal factor that it was to meet,
was it also contemplated in constructing the dike that sometimes abnormal
conditions would come about?

A. Well, yes, of course.
Q. You were aware that that could happen?.
A. Yes.
- Q. In connection with that, what provision was made insofar as the construction was concerned that any emergency steps could be taken?
A Well we had certain areas lower and the idea was that when water flows
out if you have limited flood there that water would break through the lower
areas and then in rebuilding it you would go from sort of island to island.

It is apparent from the testimony of Mr. Hult that is was 'anticipated that there would be a limited flood condition where the dike was
low, as it was at the south bank. After the damage of August 26,
1958, when the dike and the south bank had been repaired, further
high water did minor damage to the south bank on October 25,
1958.3 On November 6, 1958, a channel was cut through the dike
near the north bank. Mr. Hult testified on cross-examination (Tr.
97) that originall 8 openings' (or pipe culverts) were planned 'for
the dike. Actually, no more than 5 culverts were placed. These
culverts were frequently clogged up with river debris and with material from the dike itself, because'the' pipes were not quite long
enough to extend beyond the dike. Moreover, the culvert pipes
were; "squashed" somewhat by the weight of the dike above them,
so tat it was occasionally necessary to remove the pipes, straighten
them, clear the debris, and re-lay them in the dike. 4
During the period of December 28-30, 1958, the river rose several
feet and broke through and around the south end of the dike, flood-,
ing: the south bank and undermining a number of trees and shrubs
which had lined the banks for many years. Some trees and shrubs
had been- cleared at the site to permit operations, but no more than
was necessary. The bank was eroded for a distance of about 150
to'200 yards downstream, and for a`distance of about 0 feet inland
at its deepest penetration5
'~ overnment's
xhibit e, 5 skehes of cross-sections othe. dii showing ts condition
on September 13, October 25, November 6, December 2s5 1958, and January 23, 1959.
4 Testimony of Mr. Fred P. Jaeger, Government Project Engineer, at Tr. 145-146.
Testimony of Mr. Edward Howard Burton, job superintendent for the contractor, at
Tr. 1.
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The next occasion of high water was on January 23, 1959, when the
south bank was further eroded to a point about 8 feet short of Pier
No. 6, which was about 100 feet inland from the original shoreline.
Pier No. 5 was erected at the original waterline of the south bank,
and these piers were 100 feet apart. 6 Just prior to this time, two
channels had been cut through the dike in an effort to accommodate
the flow of the river. After the January 23d flood, a discussion took
place between Mr. Jaeger,' the Government Project Engineer, and
a Mr. Dennis, who was employed by the contractor as a consultant.
Mr. Jaeger states' that he recommended to Mr. Dennis that an opening or channel 100 feet wide be cut in the dike. However, a channel
of only about 50 feet was cut through the dike, with a bridge supported by cribbing filled with rock.' This measure proved to be insufficient.. 'Mr. Jaeger testified that on February 13, 1959, high
water washed out the concrete slab which covered the southerly
portion of the dike, and there was further erosion of the south bank
(Tr. 153-154).
Additional occasions of high water took place on April 1 and
June 3, 1959, when the river reached inland as far as Pier No. 6.
This was the ultimate extent of the erosion damage 'to the south
bank."
Upon instructions from the Govermuent, the contractor repaired
the damage to the south bank, using, for the most'part, the material
from the dike, which it had agreed to remove on completion of the
contract.
The contractor sought to show that the erosion of the south bank was
caused by extensive clearing and grubbing in the area of work.
However, examination of the photographs submitted by the parties
(in. particular the folder of photographs comprising Government's
Exhibit J)' do not bear out the contractor's contention. The eroded

area was much more extensive' than the cleared area. Also, according to the Government witness, Mr. Jaeger, there was no grubbing
(removal of roots of trees) performed even at Pier No. 5 Mr. Hult
testified on rebuttal that it would have been necessary to remove
roots in the area of the: cofferdam for Pier No. 5, in order to drive
the steel piling for'the cofferdam. He admitted, however,'that he
did not actually see the roots removed at that point, and he did not
Jaeger, Tr. 150.
XGovernment's 1xhibt 1:, a sketch map showing successive high water marks and erosion

'made by floods on August 26 and December 30, 1958, and. on January 5, April 16, and
June 3, 1959.
s Tr. 250.
'
i
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.,contradict the Government's evidence as to the nonremoval of roots
in the adjacent work areas (Tr..279)..

:,,According to-the Government's Exhibit H, entitled "Work Progress," work on Pier No. 5 was commenced in November 1958, and
some erosion had already taken place in- the high water of August
.26 and October. 28, 1958. Photographs of the vicinity, taken before
any great amount of erosion had occurred, show large numbers of
trees. of considerable size, indicating that, previous high water or
floods had not damaged the banks of the river for many years except
for the recent erosion of the south bank at the point of its junction
with the dike, and for a distance of about 150 to 200 yards downstream from that point; Once the river had flooded the south bank
,so that it lowed around and behind the trees and shrubs, it was able,
through the violence of its flow, to undermine the root systems which
had hitherto protected the bank from erosion. The trees and shrubs
then toppled into the. river, leaving the bank vulnerable to more
extensive erosion.
In the opinion of the Board,. the principal cause of the flooding
(and consequent erosion)Bwas the manner of construction of the
dike by the contractor. It is plain to see that there 'was insufficient
provision for passage of water through the dike, in the light of pre'vious records of high water (which will be discussed infra). The
'build-up of the water behind the dike was sometimes as much as 2
feet above the level of the river on the downstream side of the
dike. This condition, coupled with the low height of the dike at its
junction with the south bank, served' to create a "mill-race" when
.the water. flowed over and broke through the south end of the dike.
The violence and' turbulence of the water flow at that point is
clearly visible in the photograplis.
Although the contractor maintained that his construction of the
dike was the only feasible method of building the bridge, Government witnesses testified to the contrary. The contractor had considered, but rejected the possibility of using pontoon barges because
.of uncertainty: as to navigability of the James River downstream
from the bridge site. The river was about 10 feet deep at the site.
However, as Mr. Edward Stuart Burch testified (Tr. 211) it would
have been possible to transport barges by highway. Also, it should
have been possible to use a series of piers (consisting of cribbing
filled with rocks) connected by several bridges. Mr. Hult testified
'that cribbing was not adopted because of the :rocky bottom of the
D Mr.

Burch was the Assistant Project Engineer on the project.
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However, cribbing was eventually used

'for the supporting piers of the. one bridge-in the dike..

Moreover, it is apparent that the period of use of the dike as anticipated by; the- contractor was much too brief. The contractor's
letter of June 30, 1958, requesting approval, of, the construction of a
dike, describes the period studied for flow, characteristics, of the river
as being from July through October. Mr. Hulttestified concerning
thatperiod as follows (Tr. 99):
A. We probably had anticipated a length of use [of the dike] which of course
was then too short.,

The contractor continued to use the dike until the contract- was
virtually completed.

It is also apparent that the. assumption by the contractor of a
rate of flow normally "substantially less than 2,000 cfs" was too
optimistic, even for the comparatively dry season of July through
October. Bulletins No. 17 and 25,"' of the State of Virginia, entitled
"Surface Water Supply of Virginia, James River Basin," cover respectively the years of 1951 to 1955 and 1956 to 1960. The Board
has held that a period, of- 10 years is acceptable for establishing a
pattern of weather behavior

The contracting officer's decision dated July 17, 1961, analyzes the
data for the months of July through October in the Bulletins to
show that the average maximum rate. of discharge (at Holcombs
Rock, the gaging station nearest. the work site). for the period of

October 1950 to September 1959, varied from 2,836 cfs: for July to
6,576 cfs for October. During July 1958, when the dike was started,
there was a maximum flow of- 3681 cfs. On the occasion of the
first erosion, August 26, 1958, the rate was 6,360 cfs. On December
28-30, 1958, when the first major erosion occurred, the maximum
flow was 9,440 cfs on December 30, when the gage height reached
8.95 feet. (On April 16, 1959; the, discharge rate was. 13,000 cfs
and. the river level rose, to 10.52 fTet.' On June 3, 1959,: the rate
of discharge was 23,900 cfs with a river level of 14.14 feet. During
the period of 1950-59, the river rose to- a stage .of'9.5 feet on a total
of 195 occasions, or an average of once every, 17 days. If- appellant
had, anticipated. the, possibility that the. use. of the dike would be
prolonged; only as long as through November and December of 1958
10Bulletin No. 25 was introduced by appellant as Appellants Exhibit No. 5. BulletinNo. 17 is Government's Exhibit I;
"'Allied Contractors, nc., IBCA-265 (September 26; 1962), 69 I.D. 147, 1962'BCA par.
3501, 4 Gov. ontr. 512; Triangle Construction Comnpany, IBCA-232 (March. 14, 1962)
69 LD. 7, 1962 BA par. 3317, 4 Gov. Contr. 316(c).
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a study of the data in the bulletins described above would have revealed that the river rose to a stage of 9.5 feet no less than 18
times during those months in the eight-year period just prior to 1958.
The specifications in the last paragraph of Article 7.8 "Protection
and Restoration of Property," of FP-57, provide, in substance, that
in the event of damage to public or private property due to the: contractor's fault; he shall restore the property at his. own expense to
its condition before the damage

2

Appellant's brief cites Article 7.11 of FP-57 as being a modification of the liability imposed on the contractor by Article 7.8.'3 We
cannot agree with that contention. Article 7.11 clearly deals with
the contractor's responsibility for the work. performed under the contract (in this case, the bridge), while Article 7.8 is just as clearly
concerned with the preservation of property in the vicinity of the
contract work. We perceive no ambiguity between these distinctly
separate provisions. It has been held that where no ambiguity
exists, there is no need to construe the contract

4

Moreover, even if we accept appellant's argument that the damage
to the river bank was caused by an act of God or by action of the
elements, Article 7.11 would not excuse the contractor from responsibility, under the facts of this case. The excusability clause in
Article 7.11 also provides that such causes shall be unforeseeable and,
without the fault or negligence of the contractor. We consider that
the conclusion is unescapable that the contractor did not construct
3aThe paragraph referred to reads as follows: "When or where any direct or indirect
damage or injury is done to public or private property by or on account of any act,
omission, neglect, or misconduct in the execution of the work, or in consequence of the
nonexecution thereof on the part of the contractor, he shall restore or have restored, at
his expense, such property to a condition similar or equal to that existing before such
damage or injury was done, by repairing, rebuilding, or otherwise restoring same, or he
shall make' good such damage or injury in some other acceptable manner."
1 "7.11 Contractor's Responsibility for Work. Until notified by the engineer of the
satisfactory completion of the work, in accordance with article 5.6, the contractor shall
have the charge and care thereof and shall take every precaution against injury or damage
to any part. thereof by the action of the elements, or from any other cause, whether
arising from the execution or from the nonexecution of the work. The contractor, at his
own expense, shall repair, restore, and make good all damages to any portion of the contract work except those damages due to unforeseeable causes beyond the control of and
without the fault or negligence of the contractor. Such unforeseeable causes shall include
but shall not be restricted to acts of God or of the public enemy, acts of the Governmeht,
extraordinary action of the elements, unavoidable slides, and ordinary wear and tear on
any section of the road opened to traffic by order of the engineer.
"In case of suspension of work for any cause whatever, the contractor shall be responsible for all materials, and shall properly store them, if necessary, and shall provide
suitable drainage of the roadway and erect necessary temporary structures at his expense.
He shall properly and continuously maintain all living material in newly established
plantings, seedings, and soddings furnished under his contract, and. shall take adequate
precautions to establish and protect against injury new tree growth and other important
vegetative growth."
14Hongkong Whampoa DOk Co., Ltd. v. United States, 50 Ct. Cl. 213 (1915).
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the dike in a proper manner, and, that it did not plan the dike so
as to accommodate the flow of the river at rates of discharge which
it should have anticipated. Hence, the causes were neither unforeseeable nor without the fault or negligence of the contractor."
The cases cited in appellant's brief (such as, Chesapeake & Ohio
B. Co. v. Heriwether, 120 Va. 55, and Crawford v. Rambo, 44 Ohio
St. 279) are not relevant to the issues in this appeal, since they do
not apply the law of contracts, but are based principally on the respective riparian rights of owners of land bordering a common
stream.
During the hearing, Government Counsel moved for the first time
to dismiss appellant's appeal as to all claims. except the claim for
setting aside the assessment of liquidated damages, on the ground
that a "pre-trial" payment voucher signed by appellant had omitted
reservation of the claim for restoration costs. The voucher had
been prepared prior to the submission of the omitted claim; hence,
a -reservation as to that claim could not have been included in the
voucher when it was prepared by the Government. Moreover, the
conduct of both parties at all times until the hearing, including full
consideration by the contracting officer of the restoration claim on
the merits, indicated an intent to. recognize and preserve the claim.
The hearing official denied the motion on the ground that it was not
timely, and for the further reason that the basis of the motion was
insufficient.
In any event, we hold that the contractor is responsible for
restoration of the river bank under the clear requirements of Article
7.8 of FP-57, the erosion damage having been caused by the acts,
omission or neglect of the contractor in the construction and maintenance of the dike.
Accordingly, the appeal is denied as to Claim No. 1 for cost of
restoration of the riverbank.

Claim No. 2-LiguidatedDamages-$4,500
The contractor's claim for setting aside the assessment of liquidated damages for 30 days' delay in completion of the contract has
its principal basis in the same set of facts as to floods, which, it was
alleged, excused the contractor from responsibility for the erosion
damage to the river bank. However, the contractor also claims that
16

See Carmain v. United States, 143 Ct. C. 747 (1958).
,728-379-64-2
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the Government was responsible for delay in approval of redesign of
the bridge.
Prior to the construction'of the dike, certain administrative delays on the part of the contractor were already accumulating. The
contracting officer's findings and decision contains an analysis of
'these delays. The contract had been awarded on February 24, 1958.
On April 1, 1958, the contractor received notice to proceed. On
May 12, 1958, the contractor requested authority to redesign the
superstructure of the bridge, in order to permit the use of more
readily available stock sizes of steel forms and pre-stressing steel.
The contract provided for consideration of alternate designs, but did
not provide for additional' time for redesign. On May 29, 1958,
'the contractor received Bureau instructions to proceed with the redesign. On July 23, 1958, the contractor submitted design drawings
for approval. The Bureau approved the drawings, subject to minor
corrections on August 1, 1958. There followed further requests for
approval of final designs, corrections, resubmissions, final approval
and, ultimately, delivery of redesigned steel to the site on September 19, 1958. The contracting officer's analysis shows that -out of
a total of 207 days of elapsed time from the award of the contract
to the delivery of steel on September 19, 1958, the Bureau used 33
days for its work. Te remainder of 174 days (except for a stop
order of 14 days duration) was used by the contractor, or by its
design consultant and suppliers. We consider that the time taken
by the Bureau for its work in this activity was reasonable. The
contractor has not furnished any evidence to the contrary.
Under paragraph (c) of Clause 5, "Termination for Default-Damages for Delay-Time Extensions" of Standard Form 23A, it is provided that the contractor shall not be charged with liquidated
damages because of any delays in the completion of the work:
* * * due to unforeseeable causes beyond the control and without the
fault or negligence of the contractor, including, but not restricted to, * * *
floods * * *

Appellant's argument is, in substance, that the occurrence of a
flood, ipso facto, precludes the imposition of liquidated damages.
This was originally the view (with one dissent) taken by the Court
of Claims in Brooks-Callaway Co. v. United States.1 6 This view, however, violates the grammatical sense of the proviso by holding that
floods and other events listed in the clause are always unforeseeable.
That decision was reversed by the Supreme Court 17 in a land mark
'e97 Ct. Cl. 689, 698 (1942).
17

United States v. Brooka-Callauay Co., 818 U.S. 120 (1943).
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case wiich is particularly dispositive of this appeal. The Court said:
Rather, the adjective "unforeseeable" must modify each event bet out in
the "including" phrase. Otherwise, absurd results are produced, * * *

The Court also quoted, with approval, a portion of the dissenting
opinion of'Judge Madden in the Court of Claims decision. Judge
MAadden stated in part:
The same is true of high water or "floods." The normally expected high
water in a stream over the course of a year, being foreseeable, is not an,
"unforeseeable" cause. of delay. Here plaintiff's vice-president testified
that in making its bid plaintiff took into consideration the fact that there
would be high water and that when there was, work on the levee would
stop * *

The Supreme Court stated further:
Whether high water or flood, the sense of the proviso requires it to be unforeseeable before remission of liquidated damages for delay- is warranted.

Government's Exhibit F is a compilation of the days spent by
appellant in repairs to the. dike and in temporary repairs to the adjacent shore line in order to render the dike usable by the contractor's equipment. A total of 86 days was so spent, and although not
all of these days represent total loss in the progress of the work,
the major portion of the time involves work stoppage.
The remaining aspect of the claim of excusable delay has to do
with the partial suspension of work during the winter months, from
December 19, 1958, to Mach
a
19, 1959. The contracting officer
charged the contractor with 14 days of contract time by reason of
useful work performed during the suspension period. Appellant
claims that no charge should be made, and that it is entitled to fullcredit for the entire suspension period.
Government's Exhibit H includes a Progress Analysis-Paympnt
Chart, indicating that appellant eanmed the um of $25,004.81 in
pay estimates during the suspension period, equivalent to 15 days
of contract schedule progress. However, since the contracting officer found that only 14 days .of progress should becharged, we see'
no reason to disturb his decision.
The Board holds that appellant has failed to show, by preponderance of evidence, that the delays which were encountered in the
performance of the contract were excusable within the meaning
of the contract clause.
On the other hand, on the basis of the entire record before us, we
consider that the delays complained of were avoidable on the part of
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appellant. These delays include the administrative delays in connection with redesign of the bridge superstructure, discussed supra,
as well as the failure to anticipate and provide sufficiently against.
the occurrence of high water greatly in excess of the 2,000 fs estimated by appellant.
Accordingly, the appeal is denied as to Claim No. 2 and the contracting officer's assessment of liquidated damages of $4,500 for
30 days' delay in performance of the contract is affirmed.
CONCIOUSION

The appeal is denied in its entirety.

THOMAS M. DUrxsTos, Member.,
I CONCUR:
PAUL H. GANr, Chairman.
CLAIMS OF ED BREWER, MYRON J. THOMPSON, DARRELL C. COOK,
HAROLD E. COOK, W. I. AND VIOLET DENISON, FORREST W.
MARTIN, AND COY BOWEN
TA-253 (Ir.)

Decided Marh 2, 1964

Irrigation Claims: Generally
..Under

the current Public Works Appropriation Act, and its predecessors,
awards may be made only upon a finding that the damage was a direct
result of non-tortious activities of employees of the Bureau of Reclamation.

Irrigation Claims: Generally
In determining what proof a claimant must supply in support of his claim,
due consideration must be given to the availability of the proof to the
claimant on the one hand and to the Government on the other. All evidence in the administrative record must be given proper consideration
regardless of its source, that is, whether it was presented by the claimant
or by the Government.

Irrigation Claims: Water and Water Rights: Generally
In dealing with subterranean water, it is rare that conclusions can be
drawn with mathematical precision. Such precision is not necessary.
Reasonable and logical conclusions can and must be drawn from the evidence presented, and a decision will then be rendered consistent with the
preponderance of the evidence.

Irrigation Claims: Generally
When the administrative record establishes a prima facie case in favor of
the claimant, and there is nothing in the administrative record which
adequately rebuts this prima facie case, the claimant is entitled to a
determination in his favor.
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APPEAL PROM ADMINISTRATIVE DETERMINATION

E

Ed Brewer, Myron J. Thompson, Darrell C. Cook, Harold E. Cook,
W. J. and Violet Denison, Forrest W. Martin, and Coy Bowen, all
of Prineville, Oregon, by and through their attorneys, Mr. James B.
,Minturn of Prineville, Oregon, and Cake, Jaureguy, Hardy, Buttler
and McEwen of Portland, Oregon, have timely appealed from an
Administrative determination (T-P-227(Ir.)) of December,4, 1962.
By that determination, the Regional Solicitor, Portland Region,
denied their claims in the following amounts:
Ed Brewer…
Myron

_____-- __---- __-- ___--__________-$432. 12

. Thompson -_--_----

___-_-___-_-___473.-26

Darrell C. Cook --------------------_
567. 85
Harold E. Cook -_----______--____----__-_-__-_
513. 66
W. . and Violet Denison -_---_-_-_-_-__-___
418.35
Forrest W. Martin---------------____--__
471.00
Coy Bowen _
---------_---_-1,593. 75

ll claimants allege that their water wells went dry as a result of
*the construction of a drainage ditch by the Bureau of Reclamation.
It is alleged that the wells went dry within a few days after the
ditch construction passed the respective properties during June and
July of 1961.

In the original determination, the Regional Solicitor denied the
claims under the Federal Tort Claims Act' because none of the
claimants alleged any negligence on the part of the Government,
and the administrative record contained no evidence of negligence.
on the part of the Government. The claims were denied under the
Public Works Appropriation Act, 1963,2 because:
It is incumbent upon a claimant to supply proof in support of his claims.
A review of the various claims submitted indicates that the claimants have
merely alleged the facts that their domestic wells went dry and have pointed
out that shortly prior to that time the United States, through the Bureau of
Reclamation, constructed a drain ditch. The Government, nevertheless, investigated the claims filed, but nowhere is there any evidence uncovered from
which to conclude that the act of the Government in constructing the drain
ditch was a cause without which the injury would not have occurred, and
which by. itself is a self-sufficient cause of the injury, the injury in this case
being the drying up of the domestic wells.. To the contrary, the investigation
indicates that other wells similarly situated did not dry up. Further, as the
investigating officer observes, the wells went dry during a summer when a
severe drought condition existed in the area. Considering all the evidence
28 U.S.C., 1958 ed., sec. 2671 et seq.

2 76 Stat. 1216.

.

This appeal will be decided under the Public Wbrks Appropriation
Act, 1964, 77 Stat. 844, which is the current Act.
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submitted, it does not appear that the activities of the Bureau of Rteclamation resulted in the injuries claimed and, therefore, these claims cannot be
settled under the Public Works Appropriation Act, 1963, suprd.

The claimants through their attorneys contend that the original
deterfiination erred in concluding that:

1. The ijuries to the claimants were not directly caused by the
activities of the Bureau of Reclamation.
2. There was no causal connection between the constructioft of
the drainage ditch add the drying up of the claimants' wells.
3. The claimants were not entitled to relief under the Public
Works Act.
It is clear from the notice of appeal that the appellants do not
seek to have the original deternination reversed on any theory
of negligence on the part of the Government. The appellants do
not allege negligence, nor does the investigation reveal any negligence., Therefore, the denial of the claims under the Federal Tort
Claims Act in the original determination is sustained..
Under the current Public Works Appropriation Act, and its predecessors, awards may be made only upon a finding that the damage
was-a direct -result of non-tortious.activities of employees of the
Bureau of Reclamation. 3
Th determining what proof a claimant must supply in support of
*his claim, due consideration must be given to the availability of the
proof to the claimant on the one hand and to the Government on the
-other. In a determination 4 which discusses the principles of proof
of claims presented to the Department of the Interior for adcministrative determination, it was stated:
It is usually difficult, and often impossible, for the claimant in an accident
such as this to secure such information. However, in order to be able to
render a determination that is fair and equitable to all parties the Departnent of the. Interior in the assembly and consideration of the evidence resembles more an impartial judicial body than a party litigant. Further,
*since theDepartment is usually in a better position to secure the evidence,
it has. assumed the burden of investigating claims and of obtaining all available material evidence.

The instant case ivolves water wells and their water 'supply.
'The probkisof sfbterranean water are prtsent.

Therefore it is well

to, remember that:
aWitbir
B. Casear9, TA-23b (Ir.)} (November 7, 1962), 69 I.D. 193, and authorities
cited therein.
'Elannah Cohen, TA-247 (May 22, 1963), 70 I.D. 188.
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In dealing with subterranean water, it is. rare that conclusions can be drawn
with mathematical precision. Such precision is not necessary. Reasonable
and logical conclusions can and must be drawn from the evidence presented,
and a decision will then be rendered consistent with the preponderance of
the evidence. 5

As' the two foregoing quotations show, all evidence in the administrative record must be considered regardless of its source, and
reasonable and logical conclusions must be drawn, even though this
cannot be done with mathematical precision.
The administrative record relating to the instant claims contains
evidence establishing the following:
1. The claimants'* wells went dry within a matter of days after
drainage ditch passed the claimants' properties.
2. The wells had supplied necessary water to the claimants for
several years prior to the construction of the ditch.
3. While the excavation for the ditch. progressed north to the highway near the properties in question, very little water was encountered. However, when the excavation turned east parallel to
this highway and began to pass the claimants' properties, a substantial flow of water was intercepted..
4. The water table at. the ditch is now seven to eight feet lower
than it was before the ditch was constructed.
5. The ditch has had no noticeable affect on some, at least, of the
other wells in the area.
6. There was a drought in the area at the time in question.
T. The drainage ditch was constructed because "With the prospect of additional lands to be irrigated at higher elevations within
the district it is estimated the present water table would rise in
certain areas. In order to prevent this water table'from rising and
to remove excess surface water Drain D'-2 [drainage ditch in question] was constructed to keep the adjacent lands in production."
The most reasonable and logical conclusion to be drawn from the
first four circumstances is that the construction of the drainage ditch
caused the wells to go dry.
The fifth circumstance appears to oppose this conclusion. However, a review of the information in the administrative record concerning the wells which went dry and those which did not reveals
that the unaffected wells had depths of seventy to seventy-two feet,
while the wells which went dry had depths of fourteen. to sixty-five
feet with only one of them deeper than forty-six feet. 'The unaffected
wells penetrated, moreover, to elevations that were from nine to
eleven feet below the average elevation, and from one to three feet
'Harold D. Jensen, TA-227 (Ir.) (March 14, 1963), 70 LD. 97.
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below the lowest elevation, reached at the bottom of the affected
wells. They are also farther from the drainage ditch than the wells
which went dry.
The sixth circumstance raises a question as to what effect the
drought had in the drying up of the wells. This question would be
more serious if the wells were new and had not been furnishing
necessary water to the claimants for several years. The drought
experienced could hardly be the first drought experienced by this
area in the lifetime of the wells; nor would a drought explain why
the wells went dry in the order of their proximity to the then excavated portions of the ditch.
The seventh circumstance shows that the Bureau of Reclamation
expected the ditch to affect the water table on adjacent lands, and,
hence lends support to the conclusion that a causal relationship
existed between the construction of the ditch and the drying up of the
wells.
All in all, the administrative record establishes at least a Prima
fjcie case in favor of the claimants' contention that the construction of the drainage ditch caused their wells to go dry. There is
nothing in the Iadministrative record which adequately rebuts the
prima facie case. Therefore, it is determined that the damages of
which the claimants complain were the direct result of activities
of employees of the Bureau of Reclamation. There remains to be
determined how much damage was suffered by each claimant.
A Bureau of Reclamation engineer visited the sites of the wells in
question to assess the cost of deepening or replacing the wells as
necessary. He: found that in all instances, the claimants who had
completed the necessary work now had wells superior to the old
wells, and the claimants who had not done so had submitted estimates for work which would give them wells superior to the old
wells. Since the measure of damages is the cost necessary to
furnish the claimants with wells of the same quality as the old ones,
but deep enough to supply water to the claimants notwithstanding
the presence of the drainage ditch, the amounts claimed are
excessive.
The engineer's estimate of the reasonable and necessary costs
of obtaining proper wells is:
Ed Brewer____________
---------------------…$313.
37
Myron J. Thompson---------------- _=----------- 224.53
Darrell C. Cook -8
---------------------- 387.60
Harold E. Cok-306-------------W

J.

and Violet Denison--

Forrest W. Martin __
Coy Bowen-_----------

-----

300.33
207.72

_

- - - - - - -304.60

_----

_____--

675.25

89} 0 0 -. j-;.
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It is determined: that the engineer's appraisal of the amount of
damages sustained by each claimant is reasonable, fair and equitable.
Accordingly, the original determination is hereby reversed, and
the following sums are awarded to the claimants:
Awards
Ed Brewer-_______ _-.-__
$313.37
Myron J. Thompson ---- _-____-_-___224..53
387. 60
Darrell C. CookI------_-_
Harold E. Cook---------------------- 306. 33
- __
207. 72
W. J. and Violet Denison _--._---304.60
Forrest W. Martin
675.25
Coy Bowen --------------------------

OriginalClaims
$432. 12
473. 26

567.85
513.66
418.35
471.00.
1, 593. 75

EDWARD WiINBERG,

Deputy Solicitor.
HUGH E. PIPKIN ET AL.
A-30021

Decided March4,1964

Oil and GasLeases: Cancellation-Oil and Gas Leases: Six-Mile Square Rue.
An oil and gas lease offer which describes land within an area over six
miles in width and within an area covering five *hole' sections and parts
of two end sections in width does not comply with the regulation requiring that land sought. for leasing must be within an area six' miles square
or. within an area not exceeding six surveyed sections, in length or width,
and a lease issued in response to such offer is improperly issued and
subject to cancellation if proper junior offers have been filed for the land.
APPEALS FROM THE BUREAU OF LAND MANAGEMENT

Hugh E. Piphin and Raymond J. Stipek have appealed separately
to the Secretary of the Interior from a decision of the Division of
Appeals of the Bureau of Land Management which affirmed decisions of the, Sacramento land office rejecting their noncompetitive
oil and gas lease offers for certain public land in Kern County, California, on the ground that the land had been leased to Mrs. Verna
I. Clancy in response to her simultaneously filed offer, which included the land covered by both of their offers.
Mrs. Clancy's offer, Sacramento 072582, described the land. to be
leased as:
T. 30 S., R. 20 E., M.D. Meridian
Sec. 2: SW,/4NW'/4,.
Sec. 3: SEl/4NE1/4, NE V4SE/4
728-379-64

3
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T. 30 S., R. 21 E., M.D. Meridian
Sec.3:lots3 4,S½,/NW/4,1Ts/2SWl/4
Sec. 4: lots 3, 4 S/ 2NE/4, Nl/ 2 SEl/4
'Sec.
lot
Sec. 8: lots 1, 2, 3
Pipkin's oer, Sacramento 072766, described the same and in secs.
3 and 4of T. 30 S., R. 21 E., M.D. Meridian. Stipek's offer, Sacramento 72809, described the same land as Mrs. Clancy's in secs.
2 and 3, T. '30 S., R. 20 E., M.D. Meridian. Mrs. Clancy's offer was
awarded first priority as the result of a ptrblic drawing and she was
awarded a lease for the land described in her offer, and the second priority offers of Pipkin and Stipek were rejected in their
entirety.
Pipkin and'Stipek base their appeals upon the contention that
each of them was the first qualified applicant for the land described
in his offer because Mrs. Clancy's offer, which was the only one
with a higher priority, did not comply with either of the alternative
requirements of departmental regulation 43 CFR 192.42(d) which
Xstates that:
The lands in the offer must be entirely within an area of six miles
square or within an area not exceeding six surveyed sections in length or
width. * *

An examination of the official plats of the two townships in which
-the land described 'in the Clancy offer is located, discloses that 'this
land comprises four noncontitous tracts and that the east boundary
of the most easterly tract is located in the sixth section east of, andl
exclusive of, the' section in which the western portion of the most
westerly tract is located. If these seven sections were each one
mile square, the distance from the west boundary to the east boundary, of an area encompassing all of the tracts sought for leasing
would be 53/4 Miles. However, none of these sections is of normal size
with the consequence that the western limit 'of the area encompassing
all the tracts is more than six miles from the eastern limit of thit
area. Although the extension of te entire area from north to south
is less than two miles, it is clear that the land cannot be contained
within an area six miles square.
D
It is, therefore, necessary to consider whether the Clancy offer
meets the alternative requirement that the land sought for leasing
be within an area not exceeding six surveyed sections" in length
or width. Because this requirement' is stated as: an alternative,
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it is obvious that it cannot be construed to mean that the land.. is
merely limited to the extent of six normal sections, for this, obviously, would be saying, in part, the same thing as the first requirement., A6cordingly, it can mean only that.an area described in a
lease offer must be within an area six miles square or within an
area not longer or wider than six of the surveyed sections shown
by the official plats of the land described in the offer. Thus, an
area not extending beyond six contiguous sections -in length or width
is acceptable, even though, because some of these sections are oversize, one dimension of the area encompassing the land sought exceeds six miles.
As we have seen, however, the tracts described in the Clancy offer
cannot be encompassed; in an area- comprising six whole sections
running in an east-west 'direction. The question then is whether
"six surveyed sections" means only six whole sections'or whether it
includes, as well, fivelsections plus parts Pf each of the-two:sections
abutting on the ends of the five sections so long as the whole is
equivalent -to six sections. For example, does it apply to a description covering the W1/2' sec. 1, secs. 2, 3, 4, 5, 6, and the E1/2 se 1 of
the 'next township west where' the; lineal distance is more than'six
miles?
'The answer seems clearly to be in the negative. The' regulation
'speaks of-an "area not exceeding six surveyed sections.in length
or width'.". It does not say an "area eqbivalent to six surveyed sections.in.length or width." To interpret it in this fashion would be
to create difficultiesof administration, for it would require--n each
case taking the fractions of. the two end sections covered by the
'trhcts applied for and'adding them together to determine whether
they total one section, so that added to the five intervening sections
.they make an area six sections in length or width. There is nothing whatever in the language of the regulation to suggest that such
a mathematical exercise Iwa"' contemplated to determine compliance with the regulation.. -- In view of the plain language of the regulation limiting the exception to six "surveyed" sections, it is our
opinion that its coverage cannot be extended to ands lying in seven
surveyed sections. Because Mrs. Clancy's lease offer did not meet either of the two
requirements imposed by 43 CFR -192.42 (d), it did not qualify her
for the award of a lease, and the lease was improperly issued to
her in response to her offer. Because the lease was improperly is-
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sued, it must he canceled (see Boesehe v. Udcdl, 373 U.S. 472 (1903))
if there is another applicant or applicants qualified to hold a lease.'
Therefore, pursuant to the authority.delegated to the Solicitor
by the Secretary of the Interior (210 1DM 2.2A (4) (a); 24 F.R. 1348),
the decision appealed from is reversed, and the case is remanded for
further proceedings consistent herewith.

ERzXST F. Hom,
Assistant Solicitr.
EXPIRE STATE OIL COMPANY
TACK .. GIlYNBERG
A-29761

Decided hfarch 6, 1964

Oil and Gas Leases: Cancellation
An oil and gas lease is properly canceled where it was issued pursuant
to an application which described less than 640 acres which. were available for leasing at the time the application was filed and did not include
adjoining lands which were available for leasing.

Oil and Gas Leases: Known Geological. Structure-Oil and Gas Leases:
Lands Subject to-Oil and Gas Leases: 640-Acre Limitation
:A determination that land. is within the undefined known, geologic struc-:
ture of a producing oil or gas field is, in effect, a withdrawal of thatland from noncompetitive leasing, and where that determination is reflected by the records of the, Bureau of Land Management, the land is
unavailable for noncompetitive leasing; and, must be excluded in determining whether a lease offer complies; with the requirements of 43 FOR
192.42(d).

Oil and Gas Leases: Lands Subject to-Oil and 'Gas Leases: 640-Acre Limi* tation-Words and Phrases
"Available for leasing," as used in 43 CFR 192.42(d) and decisions interpreting that regulation, means lands which are availabe for noncompetitive leasing nder the Mineral Leasing Act.
:APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Empire State Oil Company has appealed to the Secretary of the
Interior from a decision of the Division of Appeals, Bureau of Land
Management, dated July 27, 1962, which directed the Colorado land
Iln her appeal Mrs. Clancy alleged that each of the appellants was part of a separate
group that may have sought to obtain an unfair advantage in the drawing by which priorities were determined. This matter is-to be investigated before Mfrs. Clan'cy'e lease is can. celed, for if the appellants are disqualified her lease.may remain in effect, in the absence of
other offerors who have maintained their rights. D.Mier, 63 I.D. 257, 258 (1956).

:921-
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office to cancel the appellant's noncompetitive oil' and gas lease,
Colorado 064794, and to issue a lease to Jack J. Grynberg, if he
is otherwise qualified to receivea lease.

'

-The appellant filed its offer on May 22, 1961, to lease 640 acres
pursuant to section 17 of the Mineral Leasing Act, as amended, 74
Stat. 782 (1960); 30 U.SC. § 226 (Supp. IV, 1963). A lease was
issued, 'eective January 1,' 1962, for the N/2SW/4 and the SE1/4

SWI-A sec. 20, T. 1 N., B. 101 W., 6th P.M., Colorado, containing 120'
acres.
The Division of Appeals found that another 120 acres of the 640
acres described in the appellant's offer were included in the undefined limits of the known geologic structure of the South Rangely
Field and were, therefore, not available for noncompetitive leasing.
It further found that there was other adjacent land available for
leasing and that the' offer did not meet the requirement' of the oil
and gas regulation that an offer must describe not less than 640
acres unless the land described is surrounded by lands not available
for leasing. 43 FIR 192.42(d). o
The 'appellant contends that

its offer met the requirements of that

regulation and that, even if the offer did not satisfy the require-,
ments of the regulation, the Department has no authority to cancel
a lease administratively for noncompliance with a regulation prior
to issuance of the lease.:
The latter contention has been settled'by the Supreme Court in the
case of Boesohe v. UdaZI, 373 U.S. 472 (1963), which upheld the authority of the Secretary to cancel an oil and .gas lease issued in violation of the Mineral Leasing Act, 41 Stat. 437, as amended, 30 U.S.C.
§ 181 e seq. (1958), and the regulations promulgated thereunder.
Since that case involved a lease issued. in violation of the 640-acre reg-,
ulation, the Bureau had authority, in this instance, to cancel the appellant's lease i it was initially issued in error.
'
'The appellant's rincipal argument depends upon the interpretation placed upon 43 CFR 192.42 (d), which provides in pertinent part
that:
No offer may be made for less than 640 acres except * * * where the
land is surrounded by lands not available for leasing under the act.

The appellant contends that the 120 acres within the known geologic structure although not available for noncompetitive leasing,
1 Grynberg filed lease offer Colorado 064795 on the same date that the appellants offer
was filed. His' offer included; among other lands,: the land covered by the appellant's
lease. Grynberg appealed to the Director of the Bureau of Land Management from the
rejection of his offer:by the land office and the issuance of the appellant's lease.

-
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are, nevertheless, available for competitive leasing under the Mineral Leasing Act and should be included in the acreage necessary
to satisfy the regulation. It further contends that there is a possilbility that land within an undefined area of a known geologic structure' may, at anytime, be determined not to be in the structure and
may become subject to noncompetitive leasing without notice to
any prospective applicants. Since such land might, 'in fact, be
available for leasing, the appellant argues, it should not' be deducted
from the leasable acreage contained in the offer.
The rule is well established that in determining whether or not an
offer describes 640 acres of land, as required by 43 CFR 192.42(d),
only those lands which are available for leasing on the date that the'
offer s filed may be considered.' R. S. Prows, 66 I.D. 19 (1959)';
Janis H21.'os6iosky, 66 I.D. 384 (1959); J. Penrod Toles, 68 I.D.285
(1961). That "available for leasing" means "available for noncompetitive leasing" is clear from the usage of the term in innumerable
departmental decisions as well as from its use in regulation 43 CFR
1:92.42, which pertains solely to noncompetitive leasing. 'There is
no rational or conceivable reason why the Department would have
intended in the regulation to have the phrase "available for leasing"
mean; "available for leasing on a noncompetitive or competitive
basis." The clear intent of the regulation is that an offeror is to
be excused from having to include 640 acres in his offer only when
the land applied for is surrounded by other land not available ,for
noncompetitive leasing. Accordingly, the appellant's contention that
lands which may be leased competitively only are available for leasing within the meaning of 43 GFCFR 192.42 (d) is without merit.
The appellant contends, however, that land' shown on the records
of the land office to be within a known geologic structure may nonetheless be subject to noncompetitive leasing.
Section 17 of the Mineral Leasing Act, spra, permits the leasing
'of lands within a known geological structure of 'a producing oil or
gas field only after competitive bidding. Therefore, a noncompetitive
oil and gas lease offer which includes lands that are found to be
within a known structure must be rejected as to those lands. Inthis
respect, lands in a known geological structure are similar'to lands
whichi are 'already under lease or lands that are withdrawn from
mineral entry.
The Department has held that a definition of the known geologic
structure of a producing' oil or gas field is, in effect, a withdrawal'
of the lands included within the boundaries of such structure
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from noncompetitive leasing, and while the lands remain so defined,
they. may be leased only by competitive bidding. H. A. Hopkins, 50
L.D. 213 (1923); Lincoln-Idaho Oil Company, 51 L.D. 235 (1925);
George C. Vournas, 56 I.D. 390 (1938); TF. Nelson Shell, A-26623.
(June I,' 1953).2

In the Shell case the Department said:
A definition of the known geologic structure of a producing oil or gas field
is, in effect, a withdrawal of the lands included within the boundaries of such
structure from noncompetitive leasing. Lincoln-Ida.ho Oil Company, 51 L.D.
235 (1925). While the lands remain so defined, they may be leased only by
competitive bidding. George C. Vournas, 56 I.D. 390. (1938). Mr.. Shell's
application, having been filed at a time when the land was still defined to be

within the structure was, therefore, properly rejectect
Furthermore, it is well settled than an application for land filed while the

land is withdrawn from entry is invalid; that the revocation of a withdrawal
during the pendency of an applicant's appeal from the rejection of his application does not validate the application; and, that an application relating to
withdrawn land may not be suspended to await the lifting of the withdrawal

sand then considered as if filed at the instant that the land is restored to
entry. 1D. Miller, 60 I.D. 161 (A-24692, April 15, 1948): Charles TV. Trounson,
60 1.D.. 182 (A-24583, May 27, 1948). Hence, where an application for a non-

competitive oil and gas lease is filed covering lands which are at the time
of the filing of the application within the known geologic structure of a pro-

ducing oil or gas field, it may not be suspended to await action by the Department on the redefinition of the boundaries of the structure.
This well established rule makes it plain that

the land in

Empire's.

application which was within the known geologic structure of a producing oil and gas field was not available for leasing and cannot be
counted i
In

determining whether it

other decisions in

complied with the 640-acre rule.

which the 640-acre rule was involved the De-

partment has reached a similar conclusion.: Lands embraced within
an outstanding oil and gas lease and lands withdrawn from all forms
'of appropriation; under the public land laws, including the mining
and mineral leasing laws, are not available for leasing under the
Mineral Leasing Act and cannot be counted toward the 640. acres

necessary to satisfy the regulation.

. Penrod Toles spra; Janis

A. Koslosky, supra.
'On the other hand, lands which are covered by outstanding lease
offers, but for which a lease has not been issued, are available for
leasing,
acres.

and such lands may be counted toward the required
Boesehe v.

Udall, spra;

640

Natalie Z. Shell, 62 I.D. 417 (1955);.

2 See also Max Barash, The Texas- Go., 63 I.D. 51, 63 (1956), reversed on other grounds,
Barash v. McKay, 256 F. 2d 714 (D.C. Cir. 1958) but cf. Uda1Z v. King, 308 F. 3d 650
(D.C' Cir. 1962).
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Land which is included within a homestead entry for which acceptable final proof has been filed and for which the entryman has met
-all otherrequirements is to be considered as available for oil and
gas leasing within the meaning of the 640-acre rule: even though a:
patent may be issued subsequent to the filing of a lease offer without reservation of oil and gas, thus requiring rejection of the offer
as to that land. Standard Oil Company of California, 70, I.D. 422
X1963).
;
0
:
In all of the foregoing situations, the information upon which a
determination is made as to whether or not the lands are available
for leasing is a matter of record in the Bureau' of. Land ManageIment and is discernible to any prospective lease offeror. This is
not necessarily so with respect to lands within a known geologic
structure. 'As to such lands, the pertinent regulation provides that:
' t * if the producing 'character of a structure underlying a tract of land
is actually known prior to the date of the Department's official pronouncement on that subject, it is the date of the ascertainment of the 'fact, and not
'the-date of the pronouncement, that is determinative of rights which depend
upon whether the land is or is not situated within a known geologic structure of a producing oil or gas field. Ernest A. Hanson, A-26375 (May 29,
1952), and cases cited therein. All determinations are subject to change at
any time upon receipt of further information through the drilling of wells and
other: sources. Accdrdingly, lessees or applicants for leases should not rely
upon the mnaps, diagrams,, determinations or 'notices thereof, as currently
controlling documents. 43 CFR 192.6(c).

* Before any noncompetitive oil and gas lease is issued, a report is
requested from the Geological Survey as to whether any of the lands
described in the lease offer are within a known geologic structure.
If any of the lands are reported to be within a structure, the availability of those lands for noncompetitive leasing will depend not upon
the date that the determination was made that they were in such a
structure but upon the date on which facts became known upon which
a determination was subsequently made. If those facts were known
prior to the date on which, the lease offer was filed, the offer will be
rejected as to such lands even though there was no information in
the land office records which indicated that the lands were within a
known geologic structure, and no report to that effect had been made
by the Geological Survey. If the facts became known after the
filing of 'the lease offer, the lands may still be leased noncompetitively. John P. Dever, 67 I.D. 367 (1960); John J;.King, A-28543
(October 13, 1960) 3 Columbian Carbon Company, A-28706 (ctober 10, 1962).
S

Afflirmed by the Unaited States Court of Appeals for the District of Columbia Circuit in

Udall v. King, supra, note 2.
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It is, also, possible that lands which have previously been reported
to be. within the limits. of a known geologic structure, and are so
shown by the Bureau's records, may subsequently be determined to,
lie outside of that structure. Upon a Iproper showing that lands
presently included in a known geologic structure should be excluded,
those: lands may be leased noncompetitively. However,:only after.
the lands have been- restored from a defined structure may -a noncompetitive lease offer be accepted for those lands. As we have
seen, a noncompetitive offer filed while. the lands are included. in
a defined structure may, not be suspended to await action by the
Department. on the redefinition of the boundaries of the structure but
must be rejected without affording .the offeror any priority of filing.
H. A. Hopkin8, sprq, W. Nelson Shell, supr.

The distinction.

drawn by the regulation (43 CFR 192.6,(b)) between "structures de-,
fined" and "structures. undefined" is ,for administrative. purposes,
and the regulation sets forth the manner in which notice, will be
given' of each class of structure but does not differentiate the terms
by which each may be leased.
It is apparent, therefore, that when the regulation states thatlessees or applicants for leases should not rely upon the maps,; diagrams,
determinations or notices thereof, as currently controlling documents,'

it is not saying that a determination that land is within a known geologic structure is ineffective to withdraw the land from noncompetitive leasing until a redetermination is made of the facts thay may be
currently controlling, nor is the Departmefit inviting prospective
, offerors to file noncompetive offers for lands 'ithin known geologic
structures upon the possibility that redefinition of the structures will
exclude.those particular lands. Rather, the offeror is put on notice by
the regulation that even though the Bureau's records may show that
lands are available for noncompetitive leasing, there is a possibility
that geological informatioii, not yet reflected by any Bureau records,
may necessitate the rejection of the offer.
From the foregoing, I conclude that a determination that lands are
within a known geologic structure, whether defined or undefined, if
it, is reflected by the Bureau's records, makes. those lands unavailable for leasing within the meaning of 43 CFR 192.42(d). Where
the Bureau's records indicate that lands are available for noncompetitive leasing at the time a lease offer is filed, a subsequent determination that the lands were, in fact, known to be in a producing structure at that time will .not prevent the inclusion of those lands in
determining whether or not the 640-acre requirement has been met,
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even though the offer must thereafter be rejected as to those lands.
In effect, then, the question of the availability of lands for noncompetitive leasing within the meaning of 43 CFR 192.42(d), under the
circumstances presented here, is determined by the facts which are;
reflected by the Bureau's records at the time an offer is filed. The
question of whether a lease will be issued to a particular offeror, of
course, must be determinedupton the basis of all factors which may
affect the issuance of a lease at the time action is taken on the offer
as well as those of record at the time of filing of the offer.
In the present case, the record shows that the S1/ 2 SE1/4 sec. 19 and
the NW/4NW1/4 sec. 29, T. 1 N., R. 101 W., 6th P.M., described in the
-appellant's lease offer, were in the undefined kn-own geologic structure of the South Rangely Field effective July 26, 1956. This information was reported by the Director, Geological Survey, by memorandum dated August 23, 1956.
The appellant does not deny that it knew, at the time of filing its
lease offer, that'part of the lands described were in a known geologic structure, nor has it suggested that this fact was not reflected
by the land office records at that time. The appellee, Grynberg, has
stated affirmatively that he and other parties "did check the: records
and did note that the 120 acres were within the undefined known
structure.'? Accordingly, the Bureau was correct in finding that the
appellant's offer did not comply with the Department's regulation
and in directing the cancellation of the appellant's lease.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.
ERNEST F. Hom,
Asistant Solicitor
ESTATE OF STELLA CONGER
IA-1292

Decided Mrah 10, 1964

Indian Lands: Descent and Distribution: Wills
An napproved alleged contract to make a will devising restricted Idian
land is inappropriate for approval and a claim for: specific performance
thereof against a restricted Indian estate must be denied.
APPEAL FROM AN EXAMINEP. OF INHERITANCE

This is an appeal from an order of the. Examiner of Inheritance
denying appellants' petition for rehearing in the estate of Stella
Conger, Salt River Allottee No. 178, and denying their claim for
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specific performance of an alleged contract to devise certain prop-erties included in this estate.
'Stella Conger died August 7, 1960, at about the age of 90 years,
leaving no surviving spouse or issue. Four documents purporting tobe. her wills are of record. The first three, in point of time, aredated respectively May 5, 1950, June 23, 1950, and March 23, 1951.
Each is similar in that it gives her own allotment to her nieces and
nephews and further provides that in the event she is found to be the
sole heir of her deceased husband, Charles Juan Conger, whose estate:
then awaited probate action, all the property inherited from him is to
go to her husband's brother and sisters, William Gonger, Suzie Whiteand Mary Conger Sampson. The fourth document, dated April 2,
1953, which. the Examiner approved as Stella's will in his order of
December 22, 1961, gives all of her property, including that which sheinherited from her husband, to her nephews and the only niece who
survived on the date the will was executed.,
If Stella' died intestate the Examiner determined-in his order of
December 22, 1961, that her property would be inherited by her neph:ews, all nieces having predeceased her leaving no surviving, issue.
Appellants. herein are Suzie White, the sister of Charles Juan
Conger who predeceased. his wife Stella, and Theresa Conger on
behalf of the heirs and next of kin of William Conger, the deceased
brother of Charles. The appellants contend that they are entitled to'
receive the property which Stella inherited from her husband because
of a contract which they allege she made with them to devise such
property to her husband's brother and sisters.
In support of their claim, the appellants state that Charles Juan
Conger, Salt River Allottee No. 177, died in 1950 survived'by his
wife and sole heir Stella Conger. Charles Juan Conger 'left three
documents purporting to be last wills and testaments in which' Suzie
Gonger and William Conger were named beneficiaries. Stella is not
named in the will dated September 26, 1947, but is devised and bequeathed certain property interests, including life estates, by the
Wills of October 1, 1947 and October 24, 1947.
Appellants say that during the course of the probate of Charles'
estate, Suzie and William. Conger entered into a contract with Stella
to the effect that, they would request disapproval of all three instruments: so that Stella would take the entire estate as sole heir.
They also allege that Stella promised that she would in turn devise
and bequeath all property inherited from Charles to William Conger,
Suzie White and Mary Conger Sampson, 'another sister of Charles.
The three instruments purporting to be the last wills and testaments of Charles Juan Gonger were disapproved and on March 29,
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.1951, the Examiner of Inheritance entered an.order finding Stella to
be the sole heir and entitled to the estate of her husband.,. Estdte of
Charles Juan Conger, Salt River Allottee No.177,.G-54-51, probate'
5258-51.
Appellants contend the three wills dated May 5, 1950; June 23,
1950 ; and March 23, 1951, were executed by Stella pursuant to the
alleged agreement.
In their statement of clfim, appellants asked the Examiner to enforce the alleged contract and to disapprove the April 2,' 1953 Will
insofar as it purports tot dispose of property inherited'byr Stella from
her husband Charles.
D
On September 8, 1961, the Examiner entered an order denying the
claim on the ground that he lacked jurisdiction to decree specific
performance of the alleged contract. Appellants' petition for rehearing was denied Decenrber 22, 1961, on the same ground.
A response and an amended response to the statement of claim:
and a response to the petition for rehearing were filed on behalf
of: James, John and Peter Shelde, beneficiaries under the April 2,
1953 will of Stella Conger. The responses deny the leged contract, raise certain affirmative defenses, including lack of approval
by the Secretary of the Interior of the alleged contract, and assert;
the Department lacks jurisdiction to. grant the relief requested.:
At the outset, we note that due to the nature of the Examiner's..
ruling in respect to the claim for specific performance of the alleged
contract, no hearing has been held on whether in fact there was an
agreement and we express no opinion thereon. We therefore cnfine our inquiry to the legal question of whether the Examiner of
Inheritance was correct in refusing the relief requested, and for this:.
limited purpose, we take appellants' allegations concerning the existence of such an agreement -astrue.
:
In addition to the three earlier alleged wills executed. by Stella
Conger, appellants in support of their claim also refer to the three
documents purporting to be wills of Charles Juan Conger, affidavits
purportedly executed by Suzie White and William Conger and filed
in the probate proceedings of Charles Juan Conger, portions of the
transcript of those proceedings, and the Examiner's order disapproving the wills and finding Stella the sole heir, which order, appellants
say, was entered pursuant to the alleged agreement. They also
rely on a letter dated November 1, 1954 from the Examiner of\ Inheritance to the administrative officer of the Pima Area Field Office
withholding approval as to forn, of Stella's April 2, 1953 will,' which.
was approved in this proceeding.
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Appellants ask the following questions in their brief on appeal:
1. Assuming that STELLA CONGER breached a valid contract to deviseand bequeath inherited allotment lands, does the Examiner of Inheritance,
in the{ course of probating her estate, have jurisdiction to entertain, hear,
pass upon and adjudicate the merits of a claim for specific performance
of said contract?
IF HE DID HAVE JURISDICTION, DOES THIS APPELLANT TRIBUNAL HAVE JURISDICTION TO DETERMINE THE CONTROVERSY ON
ITS MERITS AT THIS JUNCTURE?
2. The Will of STELLA CONGER, dated April 2, 1953, not having been approved by the Ekaminer of Inheritance (at that time MR. J. LEE RAWHAUSER) as required by Title 25, Sub Chapter (c) Section 15.1 Code of Federal Regulations, does the Examiner of Inheritance now have the jurisdiction
to probate same?
3. From the record it appears that two different Examiners of Inheritance
either participated in: the alleged contract, or recognized same, thus is not
the Secretary of the 'Interior estopped from taking a different position?
4. From the record it appears that there was virtually no evidence before
the Examiner, E. S. STEWART, sufficient to compel him or permit him to
disapprove the, Last Will and Testament of CHARLES JUAN CONGER.
Thus, did he have jurisdiction to enter the Order disapproving same, and if
not, is it not true that as a matter of law the Last Will and Testament of
'CHARLES JUAN CONGER is still susceptible of probate, the terms' of
same'hereby compelling a distribution to Appellants herein?

Questions 2, 3, and 4 are simply set out in the brief, and are not
answered' by argument or with authorities and do not raise meritorious issues.
Insofar as cuestion 2 is concerned, appellants are in error' in referring to 25 CFR 15.1, which provides for approval of wills of deceased Indians only. ' Section 15.28 and its predecessor 25 OFR 81.28
(1949 ed.) provide for approval only as to the form of a will during
the life of the testator. 'Examiner Rahauser's refusal to approve
the will as to form six years prior to Stella's death was not and could
not be a disapproval pursuant to Section 15.1. Action on the will'
under Section 15.1 was not taken until the order approving it was
entered on December 22, 1961.
in question 4, 'appellants ask whether the Examiner had jurisdiction'to approve the last wills and testaments of Charles Juan Conger.
Even if the' Examiner entered an erroneous order, appellants have
pointed'to no reason why the Examiner was without jurisdiction to
act, and we see nothing to indicate that the Examiner lacked juris''diction under the Act of June 25, 1910, 36 Stat. 855, as amended,' 25

'U.S.C. §§ 372 and 373 (1958).
As for question 3, even assuming that appellants could sustain the
burden'of proving that two Examiners recognized or participated- in
the alleged'agreement, this would not estop the Secretary from tak-
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ing a different position now. Federal Crop Insurance v. Merrill,
332 U.S. 380 (1947); Utah Power & Light Co. v. United States,
.243 U.S. 389 (1917); United States v. West, 232 F. 2d 694 (9th Cir.
1956), cert. denied, 352 U.S. 834 (1956).
But regardless of any such alleged participation or recognition,
*without the Departmental approval required by section 5 of the Act.
--of February 8, 1887, 24 Stat. 388, 389-390'; 25 U.S.C. § 348. (1958),
the alleged agreement which affects restricted' Indian property, is
void and appellants' claim based upon it is not enforceable by this
:Department or the courts. "Validity of UnapprovedSide Agree-ments Between Indians and Lessees of Restricted Lands,", Ml-36549.
(Feb. 3, 1959); Estate of Ortego Lopeo, IA-860 (Apr. 14, 1958);
Estate of Johnnie 0.
oodluck, Probate 46871-45; Spector v. Pete,
157 Cal. App. 2d 432, 321 P. 2d 59 (1958), cert, denied, 358 U.S. 822
(1958), rehearing denied, 358 U.S. 938 (1959); Wah-Hrah-Lum-Pah
*v. To-Wah-E-He, 77 Okla. 295, 188 Pac. 106 (1920).
Regarding approval of the alleged contract, Examiner Stewart,
-who conducted the probate of the Charles Juan' Conger Estate, in
-his final order neither recites an alleged agreement nor alludes to
one. On the contrary, the Examiner merely stated in his order that'
the wills of Charles Juan Conger were not proper instruments for
approval and that the devisees had requested disapproval so that
Stella Conger could be found sole'heir. Such action doesznot amount
to the express approval required.
The. references to an agreement and the comment that. Stella
should not be allowed to rescind it, contained in Examiner Rawhauser's November 1, 1954 letter, also do not constitute the required

approval of the alleged contract.
Finally and conclusively, even assuming either. or both of the
Examiners actually did attempt to approve the purported arrangeminent, neither had the authority to approve a contract touching restricted Indian land as required by 25 U.S.C. § 348, supra, which
authority has never been delegated to them.
As to whether this alleged agreement should. now be approved, no
instance has been cited by the appellants and our research has revealed none in which Departmental approval' has been accorded
contracts to make wills. Whenever the problem has,:been considered,
relief has been denied. Bisnarek Mosier, 63 I.D. 205, (1956); Estate
.of Petints or Louise Yunisunkin probate No. 32423-39. Approval of
the alleged contract' in question here pears particularly inappropriate since it was not reduced to writing. Certainly there is nothing
in the statutes pertaining to restricted Indian property' or in the
:regulations to indicate that this type of transaction is approvable.
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In view of the foregoing, appellants' first question as to whether
their claim, for specific: performance of the alleged contract may
be granted must. be. answered in the.i negative, and their claim is
accordingly denled.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Iterior 210. DM: 2A(3) (a), 24 F.R2. 1348, the
; order of the Examiner of Inheritance denying the petition for rehearingis affirmed and theappeal ishereby. dismissed..
EDWARD: WEINBERG,

Deputy Solicitor.
ESTATE- OF FRANK SIMPSON
PAWNEE ALOTTEE NO. 645

DecdedMarch11, 964

IA-1270

Indian Lands: Descent and Distribution Wills.
Where the sole devisee of restricted Indian property dies prior to the death
of the testat&r, in approving the will under the Act of February 14, 1913,
37 Stat. 678; 25 U.S.C. § 373, this Department, unless contrary to the intent of the testator. applies, the rule that the devise does, not lapse but that
the lineal descendants of the devisee take by substitution under the will.
APPEAL

FROM AN oEXAMINER

0.
INHERITANCE,
AFFAIRS

BUREAU

OF: INDIAN

-. ois Morris ICiife:hief, Anna -Audrey Morris Mulder, Rowena
Kate Morris Salmon, Georgia May Morris Adson and Francis E.
Morris have appealed to the Secretary of: the Interior from a decision of an Examiner of Inheritance dated September 15, 1961, affirming the original order disapproving wills and deterlnining the heirs
of Frank. Simpson, deceased Pawnee Allottee No. 645. The decedent
died on May 18, 1959, at the age of 83, a resident of Oklahoma, leaving no survivwig spouse or issue.
Frank Simpson made a will dated June 2, 1939, which was unrevoked when he died, by which he devised and bequeathed all of his
property to his sister, Alice Simpson Morris, who predeceased him.
The appeliants are all the children of Alice Simpson Morris.
This appeal is from the order of the Examiner disapproving tthe
will and from his order determining the. heirs of Frank Simpson to
be Fred James Long, Margaret:Claudine Long, and Grover Long,.
Jr., who were determined by the Exainer to be the adopted children of the decedent undera court decree of July 22, 1938.
0

.
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Appellants contend that the Act of February 14, 1913, 3 Stat.

'68; 25 U.S.& § 373,' gave the decedent the' right to make a will and

gave the Secretary of the Interior or his representative 'the6 broad
discretionary power to approve or disapprove it; that it was the
testamentary desire of the decedent that his property should go to
his' sister, Alice Simpson Morris, and that none of his property
should go to the three children named in the 'adoption decree of
July. 22, 1938; and that appellants, the children of Alice Simpson
Morris, are entitled to the property under the klahoma anti-lapse
statute.' In the alternative, appellants contend that decedent did not
know what was transpiring on July 22, 1938, when they allege he was
overreached by his then wife and others into adoptingthree of her
children by a former marriage. On this ground the appellants ask
that the adoption not be recognized and that the children of Alice
Simpson Morris be determined the heirs of the decedent.
Frank Simpson divorced Palma Simpson, the mother of, Fred
James Long, Margaret Claudine Long, and Grover Long, Jr., on
February 6, 1939. According to the record in case No. 1900 i the
County Court of Pawnee- County, Oklahoma, the three children, then
of ages 19j 13, and 4, respedtively- were adopted by Frank Simpson
on July 22, 1938. Appellants attack the validity of the adoption
decree principally because Frank Simpson could not read or readily

understand and speak the English language and thus allegedly did
not understand-what -was occurring in said proceedings.
In the original order, dated April 8, 1960, disapproving wills by
Frank Simpson and determining heirs, 'the Examiner disapproved
the last will, dated June 2, 1939, because, "By virtue of the lapse
'of all devises, legacies and bequests under this- will, it becomes
totally inoperative and ineffective upon the death of the said Alice'
Simpson Morris."
In his order affirming the original order which disapproved the
will of Frank Simpson, the Examiner held that appellants should
not take as lineal descendants-, of the sole beneficiary of the decedent's will under the provision of the. Oklahoma anti-lapse statute
because (1) the will was not executed pursuant to the laws of Oklahoma but pursuant: to the federal law; (2) the state law is inappli-'
cable and the Secretary: of the Interior is without authority to change
or modify the terms of the will; and (3) the application of state statu: 84 O. S. (1951) 142. The Oklahoma "amti-Iapse statute is as follows:
"When' any estate: is devised oi bequeathed to any child or other relative of the testator,
and the devisee or legatee dies, before the testator leaving lineal descendants, such descendhnts take the estate so given: by the will in the same manner as the 'devisee or
legatee would have done hadihe survived-the testator."
2 See note 1, spra.
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'tory provisions would, be impractical and would lead to utter
confusion as to the status of any such will.
An examination of the will, dated June 2, 1939, shows that it was
witnessed by two attesting witnesses, signed by Frank Simpson and
that by its terms he left "all of my property which consists of the
following allotments * * *" to his sister, Alice., Simpson Morris,
Pawnee Indian. The will provides that the residue of the estate also
goes to Mrs. Morris. The will further states "I have adopted the
following children of my former wife: Fred- James Long, Margaret
Claudine Long, and Grover Long, Jr., but do not desire that they
have any part of my estate." The testator made a similar statement in an affidavit which is attached to the will and which was executed on the same date that the will was executed. The foregoing
definitely shows that Frank Simpson did not intend that his property
should go to the three adopted children.
The purpose of the Act of February 14, 1913, supra, giving Indians
the right to make wills, was to allow them' to change the. normal
course of descent of their property, and to permit them to execute
wills disposing of their trust or restricted property in the manner of
their choice, subject, however, to the approval of the Secretary of
the Interior. A cardinal principle in all jurisdictions and adhered
to by the Secretary is that the intent of the testator must be carried
out if the law permits.
We agree with the Examiner that with respect to Indian wills falling within the purview of the Act of February 14, 1913, 'supra the
state law of Oklahoma is inapplicable. The Secretary of the Interior is not bound to apply the state law but on the other hand he
may apply such rules as he finds proper for application to Indian
wills.3

However, it has long been the Department's policy to apply a rule
similar to the statutory law of Oklahoma. in approving wills under
the 1913 act in order to prevent lapses of devises in Indian wills. 4
Accordingly, the determination of the Examiner that the 1939
will is not susceptible of approval as a matter of law is in error because it thwarts the expressed intention of the testator and fails to
properly consider and apply the Departmental anti-lapse rule. HowHIWomovich v. Chapman, 191 P. 2 761 (D.C. Cir. 1951) Hanson v. Hoffman, 113 F. 2d
780 (10th Cir. 1940).
454 I.D. 584, 585 (1934)
Estate of Osotewin (Smoky Woman or Mrs. White Tallow)
IA-845 (January 16, 1959) Estate of: Lawrence Bull Bear (January 0, 1933, modified
July 19, 1933), Indian Bureau file Nos. 9437-33 and 71377-33; Estate of Big Plume
kOctober 19, 1915), Indian Bureau file No. 76725-15.
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ever, because of insufficient evidence in the record on the factum, of
the 1939 will, there is no present basis upon which to determine
whether the will has been properly executed and is otherwise approvable.
Until the Examiner can conduct further proceedings to decide
these matters, we think it inadvisable to consider the other point
raised by the appellants, which becomes moot if the will is approved.
Pursuant to the authority delegated to the Solicitor by the Secretary of the Interior (Sec. 210 DM 2.2A(3) (a), 24 F.R. 1348), the
Order of the Examiner of Inheritance, dated September 15, 1961, is
reversed, and this case is remanded to the Examiner for further proceedings in conformity with this decision.
EDWARD WEINBERG,

Deputy Solicitor.
APPEAL OF COMMONWEALTH ELECTRIC COMPANf

IBCA-347

Decided March 1•2,1964.

Contracts: Additional Compensation-Contracts: Changed Conditions-Contracts: Delays of Government
Under the "Changed Conditions" clause of a contract for the stringing of
electrical conductor on towers to be provided by the Government, where
the contractor knows when, bidding the job that some of the towers
have not yet been completed, and where the Government fails to have
these towers completed by the time when they are reasonably needed
for stringing, an equitable adjustment is not allowable for the extra
expense incurred by the contractor in moving crews back to these towers
after they have become available for stringing, since such events do
not amount to a changed condition, and since, if they did, such expense
would be in the nature of consequential damages flowing from delay.

Contracts: Breach-Contracts: Delays of Government
A claim for additional compensation on account of delay by the Government in performing its own obligations inder al contract is not a claim
for relief under the contract that the contracting officer or a board of
contract appeals would have. authority to adjudicate' by virtue of a
standard-form "Disputes"' clause, since it is a claim for breach of
contract.
BOARD OF CONTRACT APPEALS

Commonwealth Electric Company has taken a timely appeal from
a decisions of- the contracting officer in which the latter declined to
consider claims for additional compensat presented by appellant,
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on the ground that "they are for unliquidated damages which I, as
contracting officer, have .no authority to entertain or settle under the
terms of the contract."
The claims in question spring from a contract of the Bureau of
Reclamation for the addition of a second circuit to three existing
transmission lines in the States of South Dakota and Iowa. The
conductors for the second circuit were to be strung by appellant on
towers erected for the Government by other contractors. The contract, which was dated February 6, 1961, and designated No. 1406-D-3754, was on Standard Form 23 (Revised March 1953) and
incorporated the General Provisions of Standard Form 23A (March
1953) for construction contracts.
Appellant alleges that at three substations or switchyards, erection
of the towers had not been completed by the time when its stringing
crews reached these locations. Accordingly, they were by-passed
and when the towers did become available at each of them, a crew
was sent back to finish the stringing work at that substation or
switchyard. Appellant concedes that at the time of bidding the job
it knew the towers in question had not been completed, but contends
that the terms of the contract were such as to justify an assumption
that the towers would be available by the tine when the stringing
crews could reasonably be expected to arrive at their sites. So
reasoning, appellant filed claims for additional compensation on
account of the expense of moving its men and equipment to and from
the previously by-passed locations in order to'finish the stringing
work at them. It is these claims that the contracting officer declined
to consider because he believed them to be claims for "unliquidated
damages," a term which, when used with reference to claims under
Government contracts, is essentially synonymous with. the more apt
term "breach of contract."'
T he correctness of the- contracting officer's. action is challenged
by appellant on the ground that its claims are within the scope of
Clause 4, entitled "Changed Cdnditions," of the General Provisions
of the contract. That clause authorizes the making of an equitable
adjustment in the event the contractor encounters either one of two
categories of changed conditions, namely, "(1) subsurface or latent
physical conditions at the site differing materially, from those in-'
dicated in this contract, or (2). unknown physical conditions at the
site, of an unisuai'nlature, differing materially from those ordinarily
encountered 'and generally recognized as inhering in work of the
'1. P. Shea OofiaIy, IBCA-37
61, 738.

(November 30, 1955), 62 I.D. 456, 463, 6 CF par.
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character provided for in this contract." 2 The natural sense of the
language used imports that both categories are limited to physical
conditions which exist when the contract is made and that neither
comprehends physical conditions which come into being only after
the contract has been executed. 3
The circumstances of which appellant complains plainly do not
amount to a changed condition within the meaning of Clause 4. The
incompleteness of the towers at the time when the contract was
made did not amount to a changed condition since such incompleteness was neither latent, as required for conditions of the first category, nor Iunknown, as required for those of the second. The subsequent delay in completing the towers did not amount to a changed
condition since delay is not a physical condition at the site, as required for conditions of both categories. The physical difference between the incomplete and the complete towers likewise did not
amount to a changed condition since such difference was not a condition that existed when the contract was formed, but was a condition that arose only after the contract had been made.
For like
reasons, it has been held in other appeals that Clause 4 is inapplicable, to work dislocations brought about through the failure of the
Government to take timely or adequate measures for clearing the
site,4 erecting structures, 5 furnishing materials, 6 or otherwise discharging its own obligations under the contract.7
2 The full text of the clause reads as follows:

"4. CHANGED CONDITIONS. The contractor shall promptly, and before such conditions are disturbed, notify the contracting officer in writing of: () subsurface or latent.
physical conditions at the site differing materially from those Indicated In this contract,
or (2) unknown physical conditions at the site, of an unusual nature, differing materially
from those ordinarily encountered and generally recognized as inhering in work of the
character provided for in this contract. The contracting officer shall promptly investigate
-the conditions, and if he finds that such conditions do so materially differ and cause an
increase or decrease in the cost of, or the time required for, performance of this contract,
an equitable adjustment shall be made and the contract modified in writing accordingly.
Any claim of the contractor for adjustment hereunder shall not be allowed unless he has
given notice as above required; provided that the contracting officer may, if he determines
the facts so justify, consider and adjust any such claim asserted before the date of final
settlement of the contract. If the parties fall to agree upon the adjustment to be made,
the dispute shall be determined as provided in Clause 6 hereof."
3 Montgomaery-Macri Company and Western Line Construction Company, Inc., IBCA-59
and IBCA-72 (June 28, 1963), 70 I.D. 242, 253-55, 1963 BCA par. 3819, pp. 19,010-11,
5 Gov. Contr. 419, and authorities cited therein.
4 Montgomery-Macri Company and Western Line Construction Company,
nc., supra,
'note 8.
5
iPora Construction Company, IBCA-l01 (September 4, 1959), 66 I.D. 315, 322-25,
328-30, 59-2 BCA par. 2312, 1 Gov. Contr. 647-50.
6
Hagerman Construction, IBCA-183 (January 21, 1959), 59-1 BCA par. 2065, 1 Gov.
Contr. 97; Weardeoe Construction Corporation, IBCA-48 (September 30, 1957), 64 I.D.
376, 378-82, 57-2 BCA par. 1440; Tucker McClure, ASECA No. 193 (August 31, 1950).
Seat ands Company, IBCA-181 (December 23, 1960), 67 I.D. 435, 440-43, 61-1 BCA
par. 2887, 3 Gov. Contr. 39; Nolan Bros., Inc., ASBCA No. 4846 (June 18, 1958), 58-2
BCA par. 1843; Condon-Cunningham Company and Paul B. Reis, W. D. BCA No. 1355
(April 23, 1946).
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Appellant argues that the delay in completion of the towers was
due to no fault or negligence on its part, and that the extra moving
in and out expense could not have been reasonably foreseen when
its bid was prepared. These circumstances, as the authorities previously cited show, would be pertinent in establishing a claim for a
-changed condition only if the delay in completing the towers or the
extra moving in and out expense had been caused by a physical
condition at the site that existed when the contract was formed; and
then only if appellant had been reasonably unaware of the existence of such condition, either because of what was said about the
site in the contract, or because of the hidden and exceptional nature of
the condition itself. Here, however, it .is conceded that the incompleteness of the towers-the only relevant physical condition at the
site-was known to appellant when its bid was prepared.
Furthermore, even if it could be. said that a changed condition had
been- encountered, appellant would not be entitled to additional compensation for the extra moving in and out expense alleged to have
been sustained. Equitable. adjustment provisions such as those of
Clause 4 have been interpreted by the Supreme Court as meaning
that where a changed condition (or a change under Clause 3) has the
effect merely of delaying the performance of work not otherwise
altered, the contractor is only entitled to an extension of time, but
not to an increase in monetary compensation. In the instant case the
alleged failure of the Government to have the towers ready when appellant needed them had the effect of postponing the time when the
conductor could be strung at those towers, but did not alter either the
result which the contract required appellant to achieve or the methods of stringing requisite for its accomplishment. Thus, the claim
here put forward is one' for consequential damages flowing from delay, for, which additional compensation would not in any event
be allowable under Clause 4 (or Clause 3) .9
The conclusions stated in the foregoing -discussion dispose of
the only reasons which appellant has' advanced for reversal of the
contracting officer's decision. The situation, hence, appears to call
for application of the widely rebognized principle that a claim for
United States v. Rice, 317 U.S. 61 (1942).
Sea and Company (reconsideration), IBCA-1S (March 28, 1961), 68 D. 94. 96,
98-99, 61-1 BCA par. 2988, 3 Gov. Contr. 298(j) Utah- Construotion Company, IBCA133 and IBCA-140 (June 10, 1960), 67 D. 248, 253-54, 60-1 BA par. 2649, 2 Gov.
Contr. 397; Weardoo Construction Corporation, supra note 6; see Weldfab, ncorporated,
IBCA-265 (August 11, 1961), 68 1.D. 241, 245-48i 61-2 BCA par. 3121, 3 Gov. Conti. 500.
8

9
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additional compensation on aecaunt nof delay by the Government in
performing its own obligations under acontract which contains a
standard-form "Disputes" clause-such as Clause 6 of the instant
contract-is not a claim for relief under the contract that the contracting officer or a board of contract appeals would have authority,
to 'adjudicate by virtue: of the "Disputes" clause. In the absence
of provisions specifically authorizing administrative payment for'
delay by the Government it is a claim for breach of contract over
which the Board of Contract Appeals does not have jurisdiction.'
HERBERT

I

J.

SLAUGHTER,

Member.

CONCUR:

PAUL

H. GANTT, Chtirnan.
CHARLES3J. BABINGTON

A-29688.

Decided farch W2,1964

Oil and Gas Leases: Description of Land-Surveys of' Public Lands: Generally
A description in an oil and gas lease offer for acquired land of land in a
right-of-way which is excluded from the land applied for is insufficient
where the right-of-way is described only by giving the course and distance of the center line and the width of the right of-way and by tieiug:
the description to a quarter-quarter section corner.

Oil and Gas Leases: Description of Land
Where an oil .and gas offer for land described as the S'/2S1/2 of a section is
deficient -because it improperly describes land in the SY2SI/2 which is
to be excluded from the offer, the offer cannot be accepted for the
S1/2SE 4 because it is ascertained that the excluded land lies in the
S/2SWY4 of the section.
APPEAL FROM THE BUREAU !OF LAND NANAGEENT

Charles J. Babington has appealed to the Secretary of the Interior
from a decision dated June 5, 1962, by which the Division of Ap10 Jensen-Rasmussen and C pany and B-B-C-K Corporation, IBCA-363 (March 14,
1963), 1963 BCA par. 3687, 5 Gov. Contr. 183(e); Martin K. Bby Construction Company,
Inc., IBCA-355 (March 8, 1963), 1963 BCA par. 3672, 5 Gov. Contr. 183(e) ; 2ortholt
Etectric Companyiand William Collins & Sons, Ine., IBCA-279 (May,26, 1961), 68 I.D.
148, 61-1 BCA par. 3060, 3 Gov. Contr. 358(d) 4lied Contractors,Inzc., IBOA-265 (May
16, 1961), .68 I.D. 145, 61-1 BCA par. 3047, 3 Gov. Contr. 348; ,MCready Refarestation
Company, IBCA-167 (June 23, 1959), .59-1 BQA par. 2239 1 Gov. Contr. 471.
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peals, Bureau of Land Management, affirmed a decision of the Division of Field Services, dismissing his protest against the prospective
issuance of an oil and gas lease to Clyde E. Moss on the S'/2 SEV 4
sec. 28, T. 1 S., R. 12 W., St. Stephens Meridian, in Forrest
County, Mississippi.
Responding to a posted notice in the land office, announcing .the
availability for leasing of certain land designated by legal subdivisions of the public land 'survey with an exception comprising a
transmission line right-of-way, Moss filed his noncompetitive' oil
and gas lease offer describing, with other acquired land, the following land:
Section 28: S/2S 2 less 3.05 acres for right-of-way Mississippi Power Co.,
transmission line as now located and more particularly described: being
a strip of land 100 feet in width, 50 feet on each side of centerline of said
right-of-way, said centerline being described as: Beginning at a point in the
North line of SW'4SW'4, Section 28, 19.60 chains East of NW corner of
SW'4SW'4, thence . 6 deg. 53 min. E., 18.32 chains; thence S. 9 deg. 35 min.

E., 1.79 chains to a point in the South line of Section 28, 22.09 chains E.
of SW corner.

Moss' offer received first priority in a public drawing.
Babington protested the award of a lease covering the SSY/2 of
section 28 on the ground that the description of land in the Moss offer
is not in accordance with departmental regulation 43 CFR 200.5 (a),
which provides in pertinent part as follows:
* * * If the lands have been surveyed under the rectangular system of
public land surveys, and the description can be conformed to such survey
system, the lands must be described by legal subdivision, section, township,
and range. Where the description cannot be conformed to the public land
survey, any boundaries which do not so conform must be described by metes
and bounds, giving courses and distances between successive angle points
with appropriate ties to established survey corners. * * *

The land office held that the description of the right-of-way to be
excluded from the lease should have consisted of a complete metes
and bounds description of the-outside boundaries of the right-of-way
in order to comply with 43 CFR 200.5 (a). It concluded, however,
that, because the right-of-way traverses only the SW1/4SW1/4 and the
SE/4SW'/4 of section 28, and the SWV 4 SE1/4 and the SE/4SE1 /4 were
included in their entirety in the lease offer under the designation of
the S/ 2 S/2, the description of these subdivisions conformed to the
public land survey system and met the requirements of the applicable regulation. It sustained the protest as to the.SY2SWI/4 and
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dismissed it as to the S/2SE/ 4 of section 28 and the Division of Appeals affirmed on Babington's appeal. While this appeal was pending, Moss withdraw his. offer as to the S/ 2 SW/ 4 of section 28 less
the right-of-way land.
In his appeal to the Secretary, Babington contends that when an
offeror inserts an unacceptable description in his offer to lease a
portion of a public land survey section properly designated as the
S/2S1/2 of that section, the land office cannot alter the description
by subdividing it to make .it acceptable for a portion of the land.
I believe there is merit in the appellant's contention. It is clear
that the description of the land to be excepted from the lease did
not comply with the requirements of the regulation. First, it was
tied to a quarter-quarter section corner, not to an established survey corner, which includes township corners, section corners, quarter-section corners and meander corners, as the regulation requires.
Jack S. Stanley, A-29148 (January 24, 1963). Second, it did not constitute a metes and bounds description delineating the boundaries
by giving courses and distances between successive angle points.
The boundaries would have to be computed from the description
given of the center line of the right-of-way and the width of the
right-of-way. Moss apparently agrees that the description of the
land in the right-of-way is not in accord with the regulation since he
has withdrawn the S½2SW1/4, containing the right-of-way, from his
offer.
The only issue presented on this appeal .is whether Moss' offer
can be accepted as a proper offer for the Sl/ 2 SE/ 4 of section' 28. I
do not think so. Moss applied for the "S/2S/2" of section 28. He
did not apply for the "S1/2 SWl/4" and the "S1/2 SE1/4" of section 28 or
for the "'SWl/4 SW1/4 , SE/4SW/4, SW/ 4 SE1/ 4 , and SE'/ 4 SE'/4" of
section 28. Nor did he apply for the St/ 2 SW/ 4 and the SW/ 4 SE1/4
and SEl/4 SE/ 4 " of section 28 or the "S/2SEl/4 and the SWl/ 4 SW/ 4
and SEl/ 4 SWl/ 4 " of section 28. These descriptions represent al the
possible, ways of describing the four smallest legal subdivisions
making up the S/ 2S½ sec. 28.
At first glance there appears to be logic in saying that, since a
description of the S'/2SI is a composite description of the four legal
subdivisions therein, if there is a flaw in the description of one or
more of the legal subdivisions, the offer should be acceptable as
to the legal subdivisions that are not affected. This, however, overlooks the purpose of the regulatory requirements for describing the
land applied for. The purpose of the regulation is to require an
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offeror to give a description which is at least sufficient on its face
to delimit the land applied for. If the description is not sufficient,
on its face, the offer is defective. It is not for the Department
to salvage from the description some land that may be considered
properly described. Joe Bart Moore, A-29361 (July 1, 1963);
Lendal R. Smith, Sr., A-28868 (August 10, 1962); Duncan Miller,
A-28767 (July 23, 1962); Daniel H. Cruz, A-28524 (February 28,
1961); W. H. urnett, William Weinberg, A-28037 (August 20,
1959).
Specifically, in this case, for the Bureau to determine that -the
offer was acceptable for the S 2 SE1/4 it was necessary- for the
Bureau to determine that the defective description of the right-ofway affected both the SW'/4 SW/4 and the SE1/4SWI/4. This did not
appear from the face of the description.: The offer gave the center
line of the- right-of-way as- beginning at a point in the north line
of the SW1/4SW/ 4 but gave the ending point only as a "point in the
South line of Section 28." Only by computing the course of the,
center line on a plat could it be determined that the right-of-way
invaded also the SE1/4SW/ 4 but did not invade any. part of the
S½/2SE1/4.: In other words, Moss' description was not sufficient on its
face to show what part of the S1/2S/2 was affected by the description of the right-of-way.
It is no answer to say that the angle of the course given for the
center line was such that it was obvious that the right-of-way did
not extend into the S1/ 2SE1/4 and that the right-of-way was not confined to the SW1/4SWi,4 but extended also into the SEi/ 4 SW/ 4 . This
is so assuming that section 28 -is a regular section with regularly
sized and shaped legal subdivisions. Even so, a computation had
to be made; simple though it may have been in this case. This
is not within the contemplation of the regulation or permitted by
its terms.
In the case of irregular sections, which are oversized or undersized with portions which are surveyed as lots, it would be impossible without plotting out a description such as that given here to
determine what legal subdivisions might not be affected by the
error in description.
It is true in this case that Moss could have avoided the problem
of how to describe the right-of-way by simply describing the S½/2SI/2
of section 28 without any exception. Any lease issued to him would
have excluded the right-of-way. However, he would have had to
-
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pay for this method of description by remitting rental. for the entire
S2S2 without any diminution for. the land in the right-of way and
his offer would have been. chargeable with the full acreage in the
St/2/.:

Therefore, pursuant to, the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A(4) (a):; 24 FR 1348),
the decision appeakd from is reversed and the case is 'remanded
for further proceedings in conformity with this decision.ERNEST

F. Hom,

Assistant Solicitor.
RUSSEL A. BEAVER
. F., BEAVER
'A-29847

DecidedMarch23, 1964

Color or Claim of Title: Generally-Color or Claim of Title: Applications
A color of title application is properly rejected when a sale for taxes to a
governmental agency' has' interrupted the statutory period, of a. 20-year
holding in good faith adverse-possession under claim or color of title within
the meaning of the Color of Title Act and an action. to obtain possession by
the United States, the true owner, has been instituted prior to the. end of
20 years from the date of the tax sale.
APPEAL FROM THE BUREAU OF LAND

ANAGEMENT

Russell A. and J. F. Beaver have appealed to the- Secretary of
the Interior from a decision of the Division of Appeals, Bureau of
tand Management, dated November 1, 1962, which affirmed as
modified a Phoenix, Arizona, land office decision, dated April 11,
1961, rejecting their color of title application, Arizona 030521. The
land office decision concluded that the land described in the appellants' application, the SE'/4NE1/4 sec. 20, T. 1 N., R. 23 W., G.&
S.R.B.M., Arizona, was patented to Cherry S. E. Carlin on January
30, 1914, under homestead Phoenix 017132, and was thus not under
the jurisdiction of the office. The Bureau decision agreed that
the land was patented (Patent No. 381486), as stated, but concluded
that the land had subsequently eroded away and is no longer in
existence and that the appellants have presented no evidence purporting to convey the land to them.'
' The decision points out that the land in question has accreted, to sec. 4, T. 9
n., S.B.M., and is now considered part of California.

, R. 22
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.The appellants contend that their deed "precisely describes
the subject land and .that the land does exist. and can. be located
"either on the fade of- the earth or upon plats."
Prior to' the time the appellants filed their application, the United
States instituted an action to. condemn the landi applied for. By
decision dated December 31, 1963, the- United States District Court
for the Southern District of California, Southern Division, in United
States of 'Amrerida: v. 11.8 acres of land, more or less, in the County
of Inp'erial, State of California, et al., Civil No. 2468-SD-K, decided that the appellants' contention that they hold a vested interest
in the subject land under color of title cannot be sustained. The
court determined that, although a patent was issued in 1914, the
appellants have not maintained uninterrupted possession; for the
necessary 20 years to qualify under the Color of Title Act, as
amended, 67 Stat. 227 (1953); 43 U.S.C. §1068 et seq. (1958), since
in. 1940. the land, was taken by. Arizona for delinquent taxes and on
February 18, 1942, the State sold the property to the predecessors
in interest of the appellants.
The court stated:
$ ' *' The time muft be, held' to 'commence from the date of' the Arizona
tax' deed to dfendants' predecessors which- was dated February 18, 1942,
rather than from 191'4, the dte of the Government patent to Carlin, for
the reason that a sale for ta'xes- to a gvernmental agency interrupts the
statutory period. 3 Am; Jur. 2d, Adverse Possession § 75. Here there was
no showing that during: the; period the- State of Arizona claimed the property
for taxes between 1940 and 1942, that any of defendants' predecessors in interest or the' State, of Arizona' were in possession of the parcel. Defendants
contend that although it be' true that the twenty-year period did not commence until February 18,1 1942; the twenty-year period elapsed for the reason
that; the Government was not granted possession in this' action until June 14,
1962. However, it is uniformly held that an action to obtain possession by the
true owner interrupts the statutory period and that possession obtained
through such action by the true owner relates back to the date of the bringing
of the action. 3 Am. Jur. 2d, Adverse Possession § 91; Weber v. Conimissioners, 18 Wall 57, 21 L.Ed. 798 (1873). The complaint in the instant action
contains allegations that the- Government claimed title to the land involved
and that it was only seeking to cndemn' the adverse interest of the defendants. Furthermote, a declaration of taking. was filed together with a nminal deposit on the same day that the action was commenced on October 10,
'1960,. pursuant to the Declaration of Taking Act,. §258, Title 49' U.S.C.A.
This Act' provides that where a declaration of taking is filed pursuant to the
Act, title to the property vests in the United States as of the date of the filig
of declaration. See United States v. Dow, 357 U.S. 17 (1958).
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We concur in these conclusions and find that the appellants are not
qualified to assert a color of title claim against the United States.2
Thus, the contentions made by the appellants, set forth above, need
not be discussed. 3
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is affirmed as modified.
ERNEST F. Hom,
Assistant Solicitor.
CLAIM OF F. W. MATTSON,
T-1294-3-64 (Ir.)

Decided MarOh 24, 1964

Irrigation Claims: Generally
Under Public Works Appropriation Acts, an award may be made only upon
a showing that the damage was the direct result of nontortious activities of
employees of the Bureau of Reclamation.

Irrigation Claims: Water and Water Rights: Seepage
Under Public Works Appropriation Acts, with respect to seepage claims,
the liability of the Bureau of Reclamation is limited to water arising
from its own irrigation structures. A claim cannot be allowed in the
event the damage is caused by private irrigation.
ADMINISTRATIVE DETERMINATION

F. W. Mattson of Moses Lake, Washington, has filed a claim
against the United States in the sum of $14,820' for crop losses in
1962 on Farm Unit 38, Irrigation Block 83, Columbia Basin Project,
Washington. It is alleged that 114 acres of beans were destroyed
by seepage of water from.the RB5Jl lateral, an irrigation canal of
the Bureau of Reclamation.
2The case record indicates that the public land to which the accretion attached has
been at all times material subject to a reclamation withdrawal. If this is so; the land
added by accretion fell within the withdrawal and was never open to the establishment
of a color of title claim. Ae Ursin, A-28310 (August 4, 1960).
3 As to whether the court was the proper tribunal for the appellants to assert their
color of title claim in, see Best v. Humboldt Placer Mining Co., 371 1U.S. 334, 838-340
(1963)1 An initial claim was submitted -by Mr. Mattson's attorneys, Messrs. Ries and Kenison,
,by Mr. Charles T. Schillberg of Moses Lake, Washington, for $10,350. By letter dated
December 10, 1962, the amount of the claim was increased to $14,820 by claimant's
attorneys.
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The claim has been submitted to us for determination under the
Public Works Appropriation Act, 1964 (77 Stat. 844) .2 That Act
authorizes the payment of claims for damage to' or loss of property
arising out of activities of the Bureau of Reclamation. However,
this authority is applicable: only with respect to claims which are the
direct result of som-e nontortious action by Bureau of Reclamation

personnel. 39 Op. Atty. Gen. 425, 428 (1940); Harold D. Jensen,
TA-227 (Ir) (March 14, 1963), 70 I.D. 97; Northern Pacific Railway
Co., T-560 (Ir.) (May 10, 1954).
i
A direct cause has been defined as a cause without which the injury would not have occurred, and which by itself is a self-sufficient
cause of the injury.3 As applied to seepage claims, the liability of
the Bureau of Reclamation is limited to water arising from its own
irrigation structures. It cannot be extended to damage caused
by private irrigation The requirement of direct cause has been
stated as follows:
Consequently, the record must show -that seepage water from project fa-

cilities alone, without contribution from other sources, was sufficient to cause
the damage complained of.

If, however, water from sources other than such

facilities was sufficient alone to cause the damage, any seepage contribution
from canals or laterals must be considered as an indirect cause thereof.

Farm Unit 38 was operated by claimant in. 1962 under lease from
Phil Anderson of Grandview, Washington. The unit is very hilly.

The land slopes generally from the north and south to a low are&
in the center of the farm. The southern and highest portion of the
farm is bounded by the RB5J1 lateral which delivers irrigation
water to the unit.
In 1962 claimant Mattson planted approximately 12- acres of
beans.e The crop was sprinkler irrigated from a farm reservoir' which
claimant built below the RB5J1. lateral. By June 15, 1962, after
about thirty days' irrigation, a wet area formed near the center
of the farm. As the season progressed, the wet area increased to
99The claim cannot be considered administratively under the Federal Tort Claims Act
(28 U.S.C., 1958 ed., Supp. I, sec. 2671 et seq.), since it is in excess of that act's $2,500
jurisdictional limitation for 'administrative.determination.
?Sanguinetti v. United States 264 0.S. 146 (1924).
IsabeZle S. Gorrel, T-616 (Ir.) (March 4, 1954)..
:-. Chicago, ,filhauke ,. St.. Paul, and Pacific Railroatd Co. T-1001 (Ir.) (May p8, 1960)
Howard D.. allentine, T-950 (Ir.): (May 5, 1960),- 67 I.D. 191; Ralph E. Osborne, T-832
(Ir.)
(September 17, 1559).
t
'.
_
.
6
Farm Unit 38 has.65 acres of Class 6 nonigrigable land interspersed with the irrigabie.
land. In planting the bean crop, Mattson ignored the classification and put under cultivation approximately 40 acres of this Class 6 land.
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approximately 60 acres, and a pond of standing water formed. AdJacent areas of the-"farm'also became too soft to support harvesting
equipment. On August 20, Mattson ceased irrigating andby Sep-;
tember 25, the pond of water had disappeared. From the 152 acres"
planted, the claimant was only 'able to harvest 38.5 acres of' beans;
in the northeast corner of the unit-the remaining 114 acres being'
either unharvestable or unproductive.
The investigating officer in -his report7 found that the wetness;
on this unit was 'not directly caused by leakage from the IRB5J1
lateral, but rather was the result of farm irrigation runoff.
This-finding is supported by tests made-by the-Bureau of Reclamation in 1962 and 1963. These tests show an extremely small leakage
rate-in this reach of the lateral.: Coupled with this is the fact that'
the farm was wet only in 1962 when claimant irrigated. In- 1961'
and 1963, when no irrigation was practiced, the farm was dry although the lateral in those years was operated and maintained in
the same manner as in 1962.
There is in addition very substantial evidence that the wetness
on 'the unit was caused by claimant's own irrigation water. Underlying the unit is an impervious bedrock much like.a saucer which'
severely restricts..sub-surface drainag& In 1962, claimant applied
2,5 acre feet of -water, to the bean crop over a 90-day period. Beans,
being a shallow rooted crop, would consume only a small portion
of this applied water.8 In addition, the claimant's spinkler pond was
unlined and constructed by merely excavating the top, soil to caliche,
which is highly porons. Water from these sources would readily
drain toward the center of the 'farm and there'be retained by the
underlying bedrock and cause the damage.
Based on this evidence, we fiAnd that the claimed crop loss was
not caused by,theBureau of Reclamation's canal.
The amount of water contributed by the lateral is almost negligible in comparison to the r unoff-from'farm irrigation, which is vagtly'

'greater.

In' ddition, the' fact that no wet lands appeared in 1961

and 1963, when' the unit "was not irrigated eliminates' the RB5J1
7 On January 9, 1964, the findings of the investigating officer were submitted by the
Field Solicitor; Ephrata, Washington, to the claimant and his attorneys for comment or
additional evidence. No reply was received.'
iEeans have an approximate eonsumptive use of only 13 inches of water as compared
to alfalfa, a deep rooted crop, which has a consumptive use of about 33 inches. It is
interesting to note that Farm Unit 71, which adjoins on the east and' is geologically
similar to Farm' Unit 38, raised an alfalfa cr&pthereon without seepage problems.
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lateral, as a -factor of direct cause. It is therefore my conclusion
that the findings of the investigating officer are sound and based
on the evidence appearing in therecord.
Accordingly, the claim of F. W. Mattson is denied under the
Public-Works Appropriation Act, 1964.
'EDWARD WEINBERG,

Deputy Solicitor.

ROBERT VERNIE LaBELLE.
IA-1355

:

Decded March30,1964

Indian Lands: Descent and Distribution-Rules of Practice: Appeals:
Standing to Appeal
Where regulations (25 GE ' 15.19) provide an appeal to the Secretary of
the Interior by a party aggrieved by a decision of the Examiner of
*Inheritance on a petition for rehearing, an appeal which is based on
matters which were not before the: Examiner on the: petition for rehearing will be dismissed.
APPEAL

ROM A DECISION BY AN EXAMINER OF INHERITANCE

This is an appeal from an order of an Examiner of Inheritance
which denied a petition. for rehearing in, the matter of determining
the heirs of Robert Vernie LaBelle, deceased enrollee No. .5164 of
the Fort Peck Indian Reservation in Montana.
Robert Vernie LaBelle died intestate August 8, 1960, and as a
result of a hearing held on June 13, 1961, at Poplar, Montana, for
the purpose of determining heirs, Roberta Ann LaBelle was determined to be the decedent's issue and sole heir. The Examiner of
Inheritance entered an order to that effect on March 14, 1963. The
determination of heirship was based largely on the testimony of the
appellant, Mrs. Leona Crispino, mother of the decedent, given at,
the June 13 hearing.
On April 19, 1963, appellant petitioned the Examiner of Inheritance to "reopen" the matter on the ground that there, existed claims
against the estate in the amount of $3,500 all of which had not been
presented during the June 13, 1963, hearing. While the petition
failed to meet the requirements of Part 15 of Title 25 of the Code of
Federal Regulations which governs petitions for rehearing and re-
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opening, it was treated as a valid petition insofar as the Examiner
of Inheritance passed upon the sufficiency of the grounds therein
alleged. He ruled that even if a rehearing were ordered the claims
would have to be disallowed on grounds of waiver and on grounds
of their being claims of a general creditor against an estate valued
at less than $1,500, the payment of which is prohibited by 25 CFR
15.25 (b) when the decedent is survived by a minor child. Thereafter this appeal was filed solely on the ground that there is new
evidence bearing on the question of identity of the decedent's heirs.
The appeal provisions, 25 CFIR 15.19, which govern this case allow
an appeal by a person aggrieved by an Examiner's action on a petition for rehearing. The grievance must arise from the Examiner's
action on the petition, and the right of appeal does not accrue until
the Examiner has acted. See Estate of John Naranjo, LA-95 (April
30, 1953). The petition for rehearing in this case dealt only with
claims against the estate. It raised no question on heirship, which
is the only question raised on appeal.
Because the appeal, as presented in the Notice of Appeal filed
September 30, 1963, (the time for submitting written arguments to
the Secretary having expired on November 29, 1963) does not relate
to the subject matter upon which the Hearing Examiner acted in
denying appellant's petition for rehearing, the appellant was not aggrieved by that decision and her appeal is dismissed pursuant to the
authority delegated to the Solicitor by the Secretary of the Interior
(210 ODM2.A(3)'(a), 25 F.R. 1348).
EDWARD WEINBERG,

Deputy Solicitor.

121

DUNCAN MILLER, SAMUEL W. McINTOSH

IDUNCAN MILLER
SAMUEL W. McINTOSH
A-30071
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Decided April 2,1964

Oil and Gas Leases: Applications
Oil and gas lease offers which do not draw first priority in a drawing of simultaneously filed offers may be conditionally rejected, subject to reinstatement
in the event offers with higher priorities do not ripen into leases.

Oil and Gas Leases: First Qualified Applicant-Oil and Gas Leases: Generally-State Laws
A protest by a junior offerer in a drawing of simultaneously filed oil and gas
lease offers which charges disqualification of a senior offeror because the
senior offeror is married to another offeror so that neither was actually the
sole party in interest in the separate offers filed is properly dismissed in
the absence of any proof. that either of the two offerors in question was not
acting in his own behalf and that under the law of. the State in which the
land applied for lies a married person cannot hold or acquire property for
his sole benefit without the other spouse's consent.
APPEALS

PROx THE BUREAU OF LAND MANAGEM

T

Duncan Miller and Samuel W. McIntosh have separately appealed

to the Secretary of the Interior from decisions of the Division of Appeals, Bureau of Land Management, dated May 22, 1963, June 10,
1963, and July 8, 1963, respectively, which affirmed two decisions of the
land office at Sacramento, California, dismissing Miller's protests
against the issuance of oil and gas leases to offerors whose offers drew
higher priority than his own in drawings of simultaneously filed offers
and affirmed a decision of the Division of Field Services land office
conditionally rejecting McIntosh's lease offer and dismissed his protest against inclusion of two offers which drew higher priorities than
his own.
The appeals involve noncompetitive lease offers filed pursuant to section 17 of the Mineral Leasing Act, as amended, 74 Stat. 82; 30
U.S.C. § 226 (Supp. IV, 1963), or the Mineral Leasing Act for Acquired Lands, 61 Stat. 913 (1947) ; 30 U.S.C. § 351 et seq. (1958), and
the regulations contained in 43 CFR, 1963 rev., 192.43, 200.4, and
295.8. Inasmuch as all of the appeals involve essentially the same
issue, they are consolidated in this decision.
Miller has protested the issuance of oil and gas leases Sacramento
065932 to Joan Witmer and Sacramento 068302 to Harold M. Bosworth
in preference to his own offers Sacramento 065912 and 068348, respectively, and the determination that five lease offers had priority higher
than his offer 073844 for the same lands. McIntosh has protested the
inclusion in a drawing of offers BLM-A 068123, filed by Phil Rodsky,
71 I.D. No. 4
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and BLM-A 068128, filed by Rita Wasserman, both of which drew
higher priorities than his offer BLM-A 068120.
Although some of Miller's allegations are not explicit, the substance
of all of the protests is that the husband or wife of each of the offerors
drawing higher priority also filed an offer for the same land at the
same time. Such filings, it is alleged, constitute a scheme for increasing the numerical chances of those offerors for success in the drawing
and result in an unfair advantage over other off erors.
The Department has previously, considered similar charges that
filing of simultaneous lease offers for the same land by husband and
wife is collusive and contrary to the Department's regulations, and
it has held that the relationship of husband and wife does not prevent
the filing of competing oil and gas lease offers. Duncan illZer, A29735 (September 17,. 1963). McIntosh admits his familiarity with
the Department's ruling but contends that the'Department has directed its attention oilly to the qualifications of husband and wife as
leaseholders and has failed to distinguish between qualified leaseholders and qualified applicants.
This contention is without merit. The Department has held that
a husband and wife may each hold, in his or her own right, the maximum acreage in oil and gas leases authorized for an individual or
association in any one State, regardless of State laws pertaining to
property rights of husbands and wives. Solicitor's Opinion, '64 I.D.
44 (1957). It must necessarily follow that if each may hold the maximum acreage independently of the other each is qualified to apply for
a lease of the same tract of land in competition with the other or any
other interested applicant, the offerors being qualified in all other
respects. In short, nothing in the statutes or the regulations precludes
a husband and wife from engaging in separate and independent oil
and gas leasing operations.
The Department is fully aware that husbands and wives may take advantage of the opportunities afforded them by the law and may engage
in the filing of offers that are, in fact, collusive. It is equally possible
that collusive filing may be practiced by other offerors whose relationship is not so readily identified as that of husband and wife. However, in the absence of any evidence that a husband and wife actually
represent a common business interest and that the statement made by
each with respect to his offer that he is the sole party in interest is not
true, the filings are not found to be collusive, and the parties are qualified lease offerors. The appellants have alleged no more than that
some of the competing offerors are married to other offerers; this
affords no basis for rejecting their offers.
McIntosh also alleges that it is inherently unfair for a husband and
wife to participate in a drawing because, as a matter of law, each has
an interest in the offer of the other. He, however, offers nothing in
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support of his premise, and, aside from the contingent interests of
curtesy and dower, which are not pertinent for our purposes, there
seems to be no basis for so sweeping an assertion. However, it is
unnecessary to treat the contention in general because the laws of the
States in which the lands involved in these appeals lie, California and
West Virginia, permit a husband and wife to own and convey property
and to contract without the other's consent and for each's sole interest
even though, in the case of California, it is a community property
State. 2 W. Va. Code ch. 48, § 4731 et seq.; 10 Cal. Jur. 2d Comrunity Property §§ 43, 21; 26 id., Husband and Wife §§ 6, 40, 41.
Thus, so far as the present appeals are concerned, a claim of unfairness
cannot rest solely upon the existence of a marital relationship between
two of the offerors.
Appellants' protests were, therefore, properly dismissed.
In addition to the issue raised by the protests, McIntosh has appealed from the conditional rejection of his offer upon the determination that it did not receive first priority in the drawing. His principal contention is that the Bureau's procedure in conditionally rejecting
offers, subject to; a right of reinstatement if offers having a higher
priority are disqualified, is inconsistent with the Department's regulations. In substance, he contends that the Bureau's procedure is not
authorized by the Department's rules of practice and there is a possibility that an offeror may be deprived of his rights by failure to appeal
from a conditional rejection of his offer if the Bureau's procedure
should be changed in the meantime.
The same contentions as those now urged upon the Department have
previously been considered at length, and, while flaws in the Bureau's
procedure have been acknowledged, the procedure has not been shown
to be inherently unfair to any off eror, nor has it been found incompatible with other practices or regulations of the Department, nor has any
complainant been found to be deprived of any right by the conditional
rejection of his lease offer. Robert B. Nation, Theodore R. Barker,
A-29071, A-29523 (December 5, 1962); Katherine H. Barker, A29566 (November 26, 1963) ; Robert B. Nation, A-29822 (February 18,
1964). The appellant's arguments are not persuasive that a different
conclusion should be reached here.
It may be noted that the Department has recently adopted new regulations which eliminate the procedure complained of by- McIntosh.
See 43 CFR 3123.9, 29 F.R. 4519. They will not, of course, affect this
decision.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Iterior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decisions appealed from are affirmed.
ERNEST

F. Oivi,

Assistant Solicitor.
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WILLIAM B. COLLISTER
A-30116

Decided April 15, 1964

Oil and Gas Leases: Description of Land
Under regulation 43 CFR 3123.8, which requires that oil and gas lease offers
for lands shown on protracted surveys include only entire sections of land
or describe all of the lands available for leasing in each section by legal
subdivisional parts, where only a portion of a section is available, it is not
proper to reject an offer for such land which describes all of the land in
the section with a statement that the offer is to be deemed to include all
of the land in the described section which is available for lease if the offer
is accompanied by the first year's rental payment for the entire section.
APPEAL

ROM THE BUREAU OF LAND MANAGEMENT

William B. Collister has appealed to the Secretary of the Interior
from a decision dated August 2, 1963, whereby the Division of Appeals, Bureau of Land Management, modified and affirmed a decision
of the Colorado land office rejecting his noncompetitive oil and gas
lease offer filed pursuant to section 17 of the Mineral Leasing Act, as
amended, 74 Stat. 782 (1960), 30 U.S.C. § 226 (Supp. IV, 1963).
On November 15, 1962, Collister filed lease offer Colorado 096913 for
all of the land available for leasing in sec. 6, T. 2 N., R. 89 W., and
sec. 1, T. 2 N., R. 90 W., 6th P.M., Colorado. The land office rejected
the offer because the lands were embraced in prior oil and gas leases
Colorado 012761, 014367, 016342 and 021078, and any of the lands
which might have been available had not been posted for filing in
accordance with 43 GFR, 1964 rev., 192.43, now 43 OFR 3123.9, 29
F.R. 4519.
The Division of Appeals found that there was no indication that
any of the lands which might be available for leasing were included
in canceled, relinquished or terminated leases, thus requiring posting
as provided in the cited regulation. It further found that the SE1/4
sec. 6, T. 2 N., R. 89 W., and the Sl/2 SE/ 4 see 1, T. 2 N., R. 90 W.,
appeared to be available for leasing, but that the appellant's lease
offer was properly rejected since it did not describe the available lands
by subdivisional parts as required by 43 CFR, 1964 rev., 192.42a (c) (1),
now 43 OFR 3123.8 (c) (1), 29 F.R. 4519.
The appellant contends that he did comply with the regulation, since
the regulation provides that if it is not feasible to describe land by
subdivisional parts, the offer must describe the entire section and
contain a statement that it shall be deemed to include all of the land
in the section which is available for leasing.
All of the lands embraced by the appellant's offer are in unsurveyed townships in the Routt National Forest. The four leases cited
in the land office decision described, by metes and bounds, lands which
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included all of what would, supposedly, when surveyed, be sec. 6, T.
2 N., R. 89 W., and sec. 1, T. 2 N., R. 90 W. Upon the approval,
subsequent to the issuance of those leases, of protracted surveys of
the two townships in question, tracts of land approximating the SE1/4
sec. 6, T. 2 N., R. 89 W., and the S1/2SE¼/4 sec. 1, T. 2 N., R. 90 W.,
were found to be not included in the description of any existing lease.
Thus, it appears that the Division of Appeals was correct in its conclusion that those tracts had not been under lease, and posting in the
land office was not a prerequisite to the leasing of the tracts.
However, the decision would appear to place an unduly narrow
construction upon regulation 43 CFR 3123.8 (c), which provides that:
When protracted surveys have been approved and the effective date thereof
published in the Federal Register, all offers to lease lands shown on such protracted surveys, filed on or after such effective date, must, except as provided
below, include only entire sections described according to the section, township,
and range shown on the approved protracted surveys.
(1) An offer may include less than an entire protracted section where only
a portion of such a section is available for lease. In such case the offer must
describe all the available lands by subdivisional parts in the same manner as
provided in paragraph (a) of this section for officially surveyed lands. If this
is not feasible, as e.g., in the case of an irregular section, the offer must describe
the entire section and contain a statement that it shall be deemed to include al]
of the land in the described section which is available for lease.

The clear intent of the regulation is to facilitate the leasing of lands
in protracted surveys by entire sections and to eliminate small unleased tracts surrounded by leased areas.1 Thus, an offeror is required
to apply for all of a section, or, if only part of the section is available
for leasing, he may apply only for that part but must describe all of the
available land in the section in the same manner as in describing
surveyed land. However, the language is permissive as to the manner
for describing the land when only a portion of a section is available,
i.e., the offeror is not precluded from describing the entire section if
only part of it is available for leasing. The ofIeror may, in that event,
describe the entire section, remitting with his offer the first year's
rental for the entire acreage as required by 43 CFR 3123.2 (b), 29 F.R.
4517, or he may describe only the subdivisions that are available for
leasing, remitting the correspondingly smaller rental for that acreage.
The Department has never required the rejection of a lease offer
merely because it described land that was not available for leasing.
On the contrary, if an offer describes an entire section of land and only
one quarter of that section is available for leasing, a lease is issued for
that quarter and the offer is rejected as to the balance of the section.
i See former provisions of the regulation (24
.R. 4141) and Departmental decision
interpreting the effect of those provisions (Jaok V. Walker, A-29402 etc. (July 22, 1963)).
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See Charles J. Babington, 1 I.D. 110 (A-29688, March 20, 1964).
Had the appellant omitted his reference to "all of the land in the described sections which are available for lease," his description would
have been clearly acceptable. I am unable to see any reason for a different result in the present situation.
The appellant's lease offer was accompanied by the rental payment
for 1,348 acres, the total acreage of the two sections applied for. No
additional burden was imposed upon the land office by the appellant's
statement that his offer was deemed to include all of the land available
for lease. Whether the offer had described all of the sections without
qualification or had described the particular subdivisions thought to
be available, it would have been incumbent upon the land office to make
a determination as to the exact land available for leasing. Had the
appellant described only the subdivisions, and the land office found
other adjacent land available, the offer would have been subject to
rejection. 43 CFR 3123.1 (d), 29 F.R. 4517. Moreover, the unleased
tracts may not correspond exactly with the respective legal subdivisions. It was, therefore, quite natural that, in view of some uncertainty
as to what was the exact description of the available lands, the appellant chose what appeared to be the safest description. The purpose of
the regulations is to insure the orderly leasing of the public lands, not
to impose unnecessarily burdensome technical requirements upon applicants for the use of those lands. Accordingly, the rejection of the
appellant's lease offer for the failure to describe each subdivision was
improper.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348), the
decision appealed from is reversed, and the case is remanded to the
Bureau of Land Management for further action consistent with this
decision.
ERNEST

F. HOM,

Assistant Solicitor.
ATHERTON SIIWLAIR BURLINGHAM ET AL.

A-30118

\

Decided April 16, 1964

Public Lands: Classification-Taylor Grazing Act: Classification-State
Selections
State selections in satisfaction of a legislative grant of public land are preferred over conflicting private applications even though the State application
may have been filed subsequent to the private application if the interval
between the two filings is not so great as. to indicate that the State failed
to exercise reasonable diligence in exercising its selection right.
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Classification-State

Selections

The filing of a State selection application within six weeks after the filing of
public sale applications for the same land evidences reasonable diligence by
the State in the exercise of its selection right so that the State application
merits consideration with the public sale applications and allowance unless
such allowance would serve the public interest less effectively than allowance
of the public sale applications.
Public Lands: Disposals of-State

Selections

The statutory grant of a 6-month preference period for the filing of State
selection applications after every revocation of. a withdrawal of public land
within 10 years after August 27, 1958, is entirely consistent with the existent
departmental policy of permitting the public interest in the satisfaction of
a legislative grant, of public land to a State to tip the scales in favor of the
State in the Department's consideration of a State selection application
and a conflicting application for the initiation of private rights in the land.
State Selections

The period of delay in the filing of a State selection application by which the
diligence of a State in exercising its selection right is measured runs from
the time an application for the acquisition of private rights in'public land is
filed until the State selection application is flied..
APPEAL PROM THE BUREAU OF LAND MANAGENENT
Atherton Sinclair Burlingham.and Hilda S. Burlingham have appealed to the Secretary of the Interior from a decision dated June 5,
1963, of the Division of Appeals of the Bureau of Land Management
which vacated a land office decision dis issing their protests to Suspension of their public sale applications covering certain public land in
New Mexico on the ground that the State of New Mexico had filed an
application to select some of the same land, New Mexico 0321650, and
that, because the -State had exercised reasonable diligence in the attempted exercise of its right to select, its application was entitled under
Bureau policy to priority over the private applications.
The Division of Appeals vacated the land office deci'sion on the
grounds that the validity of the State selection application had not
been considered and that a determination had not been made as to the
applicable: law under which the lands are subject to disposal. The
decision directed that the case files be returnied to the land office for
further appropriate action without, however, giving any ditective as
to what further action would be appropriatqin the present posture of
the conflicting applications.
In this state of affairs, the Burlinghans insist that further action in
the land office would: be prejudicial to their rights since, in the absence
of instruction' from the Bureau, the land office would persist in its
announced purpose to afford the State'sapplication priority over their
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applications and they have prosecuted their appeal, from what they
regard as a decision only ostensibly in their favor, in order to obtain
the exercise of the Secretary's supervisory jurisdiction in the matter.
To understand fully the basis for the protests and the situation
as it existed when the public sales applications were suspended, certain
facts must be recited.
All of the land now covered by the State's application and most of
the land covered by the Burlingham applications was withdrawn for
reclamation purposes in 1914. While the land was in that status, it
was, of course, not available for disposition under the provisions of
the public sale law, Rev. Stat. § 2455 (1875), as amended, 43 U.S.C.
§ 1171 (1958),1 or in satisfaction of the lieu selection rights granted
to the States 'under Rev. Stat. §§ 2275 and 2276 (1875), as amended,
43 U.S.C. §§ 851, 852 (1958), amended, 43 U.S.C. § 852 (Supp. IV,
1963).
The act of August 27, 1958, 72 Stat. 928, 43 U.S.C. §§ 851, 852
(1958), generally amended the provisions of the Revised Statutes relating to the selection of lands by the States in satisfaction of deficiencies in their school grants and provided, in subsection (c) of
§ 2276, that upon the revocation, not later: than 10 years after the date
of approval of that act, of any order of withdrawal, in whole or in
part, the order taking such action
* * * shall provide for a period of not less than six months before the date
on which it otherwisebecomes effective in which the State or Territory in
which the lands are situated shall, have a preferred right of application for
selection under this section * * *

According to the present record, the State of New Mexico was notifiled on December 16, 1960, of-the proposed restoration of certain lands
in the 1914 withdrawal and the State indicated that
intended to
exercise its selection right under the 1958 act. Thereafter, and prior
to the actual revocation of the withdrawal, the State,. on June 26,
1961, filed an application (New Mexico 0164248) to select some of the
landtoberestored.
Thereafter, on September 25, 1961, by Public Land Order No. 2509,
26 F.R. 9228, the revocation was made. Under the terms of that
order, the lands affected thereby were restored to the operation of
the public land laws with the proviso that:
* * * until 10: 00 a.m., on March 27, 1962, the State. of New Mexico shall have
a preferred right to apply to select the lands in accordance with subsection (c)
of section 2 of the act of August 27, 1958 * *

On September 18, 1962, the State was notified that its application
for selection filed on June 26, 1961, was premature, having been filed
1 The Burliughams attempted to acquire the land covered by their present applications
while a part thereof was in a withdrawn status. The rejection of their applications insofar
as it covered the withdrawn land was affirmed in Atherton S. Burlingham: and Hilda S.
.Burlingham,A-29029 (August 6, 19.62).-
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while the land was still in a withdrawn status, and on September 20,
1962, the State withdrew its application and notified the land office
that a new selection application W-ould be filed. The State filed its
new application, New Mexico 0321650, on October 16, 1962.
Meantime, however, the Burlinghams had filed their public sale
applications. Those applications were filed on September 4, 1962,
the first day on which applications for the sale of public lands could
have been filed following the end of the moratorium on the filing of
such applications announced by the Secretary of the Interior on
February 14, 1961.
Tile notices of suspension of the Burlingham applications, out of
which lthe protests grew, followed on January 10, 1963.
In their appeal to the Secretary, the appellants contend that, because
the State failed to file an application to select within the preference
period, it lost the statutory preference and any application that it
filed after the end of the preference period is junior to any application that was filed earlier. They conclude that, because the State had
no right of priority, it is iunaterial whether or not it acted with reasonable diligence but, in any event, it clearly failed to act with diligence since its application was not filed until more than a year after
the land became available for its selection.
These views seem to reflect a misconception of the situation. It is
clear that the State failed to file within the preference period and
thereby lost all of the advantages that inhere in the statutory grant of
an absolute preference. Its application, filed almost six weeks after
the public sale applications were filed, is therefore a nonpreferenceright application so:far as the statute is concerned. It is, however, an
application filed by a State in the exercise 'of its statutory right to

receive a specified acreage in full satisfaction of a legislative' grant
of public land. As such, it is entitled to consideration with other
applications for the same land and to allowance, if it is allowable, even
though a conflicting application might be allowed but for the existence
of the State selection application. 0 Zaf H. Iverson et a., A-28810
(July 12, 1962).
In NeZson A. Gerttula,64 I.D. 225, 229 (1957), the Department stated
that a selection application proftered by a State in the exercise of-a
lieu selection right should, as a matter of principle, be honored over
competing applications for the initiation of private rights in the same
land even though the applications for private rights may more nearly
conform to the characteristics of the land. The decision indicated
that both kinds of applications are to be considered together and the
public interest in the fll satisfactioi of legislative grants of public
land to the States will be allowed to tip the scales in favor of a State
even though the land may be equally well adapted to the different
730-483-64-- 9
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purposes indicated by the conflicting applications. And in the application of this principle, consideration will be afforded to the State
application whether it was filed earlier, contemporaneously, or within
a period following the filing of the conflicting application or applications which is sufficiently restricted to indicate that the State acted
with reasonable diligence in preparing and filing its application.
It is true that the Congress has made explicit provision in favor of
States for a preference period of 6 months' duration to be operative
throughout an interval of 10 years from August 27, 1958, in every instance of the revocation of a withdrawal of public land., Thus, it
appears that the effect of the statute establishing the preference is to
encourage the States to make selections in satisfaction of their public
land grants as rapidly as possible (H.R. Rep. No. 2347, '85th Cong.,
2d Sess. 5 (1958)) ,.but it does not, of course, compel them to do so.
Hence, one must suppose ,that States selection applications will continue to be filed after the preference right to file has terminated. Sinee
the State selection preference it temporary in nature, I am unable to
accept the- appellants' argument that the statutory provision for the
State preference constitutes a Congressional preemption of the entire
area of State selection which amends existing administrative policy
to conform thereto so that the Secretary of .the: nterior'no longer has
any discretion in the consideration of State selection applications and
conflicting applications for private_ rights.. The appellants have
furnished, no; evidence. of a legislative intent to that effect.
On the contrary, before the. Congress granted a State selection the
preference right described, .the Department had recognized that a
State selection application proffered pursuant to a legislative grant
of public land evidences a claim rising from, a higher source than the
application of a person who seeks to avail himself of the privilege of
acquiring a portion of the public domain. The Congress did inot inelude in the preference provision of the 1958 act any inconsistent provision which casts any doubt upon the validity of the. Department's
previous evaluation of State lieu selection rights. or the procedures
which reflect such evaluation. Hence, I am persuaded that thestatutory 10-year periodaffording an absolute preference right for the filing
of State selection applications is entirely consistent with the Department's established conception of the nature of a legislative grant of
public land and with the, Department's established procedures for the
consideration of selection applications and conflicting applications for
the initiation of private rights in public lands. Cf. Union Oil
Company of California,A-2905 (March 30,1964).:

This does not mean, however, that a nonpreference-right State selection application is entitled to priority of consideration; only that such
application and applications for the initiation of private rights in
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the same public land are to be considered at the same time and -a
decision reached as to the suitability of the land for the different purposes indicated in the two applications. Thus, in this instance, the
land office is now called upon to determine whether the land described
in the conflicting applications is proper for acquisition by the State
of New Mexico in satisfaction of the deficiency in its school grant or
whether it would be proper to order the land into market to be sold.
If the State selection application is in proper form, if the records
indicate that the State is entitled to indemnity for the land for which
indemnity is sought, and if the land is suitable for State acquisition
and need not be retained for some public purpose, the State's application should be granted, even though, in the absence of the State application, the land could be classified as suitable for public sale. If
the State application is not in proper form, if the State is not entitled
to indemnification for the land which is the basis of its request for
this land, or if the land cannot properly be classified as suitable for
disposition in satisfaction of a State grant, the State's application
should be rejected. If there are no defects in the public sale applications, in the event of rejection of the State application, these applications can be allowed if it is determined that the land is suitable for
public sale and if any reason that may have precluded a favorable
classification for State selection is not also a bar to public sale.
Consideration of the applications in this manner is proper, however, only if the State application is entitled to consideration because
the State exercised reasonable diligence in presenting it following the
filing of the Burlingham applications. In previous decisions, the Department has held that 11 months' delay after the filing of an application seeking private rights does not constitute reasonable diligence on
the part of a State (Nelson A. Gerttult, supra), but that a delay of 6
months (Gerald Kolterman et al., A-27735 (November 20, 1958)) or
of 8 months (George E. Fahey, A-27606 (November 4, 1958)) is
within the limits of reasonable diligence. Accordingly, it is apparent
that a delay of six weeks need not require a conclusion that the State
failed to proceed with reasonable diligence. The appellants' contention that the period of delay by which the diligence of the State is
measured commenced when the land became available for selection by
the State cannot be accepted in lieu of the date of the conflicting
application from which the diligence of a State has previously been
measured since the problem thus presented is whether the applicant
for private rights will be measurably affected by possible changes in
conditions during a period between the filing of his application and
that of the State selection application. Obviously, the applicant cannot suffer detriment because of a lapse of time which occurs before
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his application is filed. Therefore, the period by which the reasonableness of the diligence exhibited by a State is measured runs from
the time that the application for private rights is filed.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348), the
case is remanded for consideration of the State selection application
and the public sale applications in accordance with the views set forth
in this decision.

ERNsT F. Hom,
Assistant Solicitor.
APPEAL OF R &
IBCA-325
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Decided April 21,1964

Contracts: Changes and Extras-Contracts: Additional Compensation-Contracts: Contracting Officer
A contractor is not entitled to additional compensation where the extra work
on which the claim is founded was performed outside of the paylines established by the contracting officer pursuant to his contract authority. Under
such circumstances the work was unnecessary and the contractor was a
mere "volunteer" with respect thereto.

Contracts: Interpretation-Contracts: Specifications-Contracts: Drawings
Where the contract specifications and drawings are not ambiguous, there is
no need to construe the contract. The contractor's interpretation being
unreasonable, the doctrine of contra proferentem does not apply.

Contracts: Delays of Contractor-Conracts: Changes and Extras-Contracts:
Performance
A contractor is entitled to an extension of time pursuant to the Clause .5 of
Standard Form 23-A (April 1961 edition) where unforeseeable overruns
of estimated quantities delayed the performance of the contract.
BOARD OF CONTRACT APPEALS

The contractor has appealed timely from the Findings of Fact and
Decision of the contracting officer dated March 30, 1962, which denied
the contractor's claims concerning measurement and payment for services and materials, and as to excusable delay. The aggregate value of
the claims is $8,150.
On August 9, 1961, the contractor was awarded a contract in the
total estimated amount of $90,788 for 18 items of work and supplies,
based (with one exception) on estimated quantities and unit bid
prices. Standard Form 23-A (April 1961 edition) was included in
the contract, as well as certain other provisions and specifications.
Liquidated damages of $50 per calendar day were specified for delay

132]

APPEAL OF R. & M. CONTRACTORS, INC.

133

April 21, 1964

in completion of the work, which was required to be completed within
50 days after receipt of notice to proceed.
The contract describes the principal components of the work to be
performed near Yuma, Arizona, as follows:
a. Earthwork for and construction of approximately 2.5 miles of unreinforcedconcrete lined channel, having a bottom width of 2 feet.
b. Earthwork for and construction of structures, including siphons, siphon
with metering structure outlet, and pipe drop outlet.
c. Furnishing and installing metal bridge railings and open flowmeter.

Claim No. 1-lfeasu'reiment and Payment for Embankements-$7,500

Contract Drawing No. 6 (423-300-158) is entitled "South Gila
Valley Pump Outlet Chamel No. 2. Typical Sections and Linmig
Details." It is conceded by the Government that the drawing prescribed minimum dimensions for embankments, and this can readily
be seen by examination of the "Typical Section" portion of Drawing
No. 423-300-158. The left side of the section shows an embanlunent
"In Cut" area while the right embankment is "In Fill." Thetop width
of each embankment is shown as "3'0" Min.," while the height of each
is shown as "1'0" Min."
The contract provides, in substance, that the actual (or maximum)
dimensions will be determined by the contracting officer. Subparagraph (b) of Paragraph 86-Drawings, of the Specifications, sets
forth the authority of the contracting officer in the following terms:
b. General-Some of the drawings are typical designs only and the dimensions
of each structure will be fixed by the contracting officer to adapt the structure to
the existing conditions at the structure location. * * *

Similar provisions are found in the first sentence of Paragraph 18
of the Specifications, which states as follows:
18. Staking Out Work

a. Lines and Grades. The contracting officer will establish lines and grades
required for proper execution of the work. * * *

From the foregoing, it is clear that the contract permitted the contracting officer to establish maximum dimensions in the performance
of the work. These maximums could be the same as, but not less than
the minimum dimensions prescribed by the drawings (except, of
course, that a change order could have been issued to reduce further
the minimum dimensions).
During the pre-construction conference the contractor was instructed by representatives of the contracting officer that the 3-foot
width and 1-foot height described on the drawings would be sufficient,
except for an operating road on the south side of the east branch.
The contractor, although he voiced no dissent at that time, apparently regarded the instructions at the pre-construction conference (and
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also during performance at the site when similar directions and warnings were given) as being the result of misinterpretation by the contracting officer of the contract drawings. It is the position of the contractor that the contracting officer mistakenly considered the drawing
dimensions to be maximum requirements, whereas such dimensions
were actually minimum requirements. In taking this position, the
contractor seems to have ignored the plain provisions of the Specifications quoted 3upra. In the performance of the work, he persisted in
ignoring the directions and advice of the contracting officer's representatives, to the effect that the 3-foot top width and 1-foot height requirements should be adhered to, and that no payment would be made
for quantities outside these lines. The contractor's theory, concerning
the dimensions which should govern the quantities of material and
volume of work, was that since no maximum dimensions were specified
by the contract, the maximum dimensions should be those determined
by the contractor from his experience and knowledge as being (according to his brief) "reasonably necessary to effect a proper embankment,"
which "would fully insure protection for the canal lining * *
It was stipulated by the parties under date of October 8, 1962, that
the quantity of material covered by Claim No. 1 is 7,408.4 cubic yards.
This represents the volume of material placed in embankments, outside the paylines and in excess of the instructions of the Government.
It is also stipulated that the quantity of 7,408.4 cubic yards "includes
an appropriate shrinkage factor, to compensate for the fact that the
material was compacted when placed in the embankments."
The stipulation that the shrinkage factor is an appropriate one leads
us to assume that appellant is not now pressing the argument advanced
in his brief dated May 10, 1962, to the effect that the shrinkage factor
was not properly computed by the Government because of the fact that
a large proportion of the borrow material was placed in muddy areas
where a greater volume of the material was necessarily used. The total
quantity of borrow, measured in excavation, was used in the Government's calculation of compaction. Actually the taking into consideration of such additional quantities of borrow material would result in
a higher ratio of borrow to embankment for the shinkage factor, and
thus would be more favorable to the contractor rather than otherwise.
In any event, we conclude that the method of computation used by the
Government was proper.
The principal remaining argument advanced by appellent involves
invocation of the doctrine of contra preferetem. We have applied
that doctrine, where properly applicable, on numerous occasions.
Here, however, there was no ambiguity. The authority of the contracting officer to "fix the dimensions of each structure" and to "establish lines and grades for proper execution of the work" was clearly
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spelled out by the contract. It has' been held that where no ambiguity
exists there is no need to construe the contract.'
Also, if the contractor, in computing his bid price, relied, as claimed,
on his alleged assumption: that the minimum dimensions on the drawing could be reasonably exceeded, the absence of specific maximum
dimensions in the contract should have prompted an inquiry by him,
since such absence of maximum dimensions is the alleged ambiguity
complained of by appellant.
Here the contractor remained silent as to the supposed ambiguity,
not only during the bidding period but in the preconstruction conference, where he appeared to acquiesce in the instructions concerning the
limitation of pay lines for embankments. The contractor offers an
interpretation of the contract, which is based mainly on the presence
of minimum dimensions in the drawing and the absence of explicit
maximum dimensions for embankments. This construction of the contract would make the contractor, rather than the contracting officer,
the arbiter concerning the maximum quantities and volume of work to
be performed.
Such an interpretation is so strained as to be unreasonable. The
unreasonableness of the interpretation precludes the application of the
doctrine of contraproferentem.?
In Consolidated Engineering Co., Inc. v. United States,8 the Court
said:
* * * We think that plaintiff, aware of an ambiguity, perhaps inadvertent, in
the defendant's invitation to a contract, could not accept the contract and then
claim that the ambiguity should be resolved favorably to itself.

- Accordingly, the Board concludes that, as to the work performed
and materials used in the construction of embankmnents outside of the
pay lines established by the representatives of the contracting officer,
the contractor was a mere "volunteer" and may not recover additional
compensation. 4
Claim No. §-Concrete Encasement of Mitered Pipe Bends-$800.00
The contractor claims that it is entitled to additional compensation
for work of encasing in concrete 9 mitered pipe bends. A total of
11 such pipe bends were involved, the encasing of 2 of them having
been paid for by the Government. The contracting officer found that
'Hongkong
Whampoa Dock ompany, Limited v. United States, 50 Ct. CL 213, 222
(1915); Triangle Construction Comrany, IBCA-296 (March 2, 1964) Northwest Marine
Iron Works, IBCA-213 (October 26, 1960), 60-2 BCA par. 2837, 2 Gov. Contr. 568(i).
2
Promacs, Inc., IBCA-317 (January 31, 1964), 71 I.D. 11, 1964 BCA par. 4016, 6 Gov.
Contr. 116(a); B. W. Construction Company, IBCA-297 (October 23, 1963), 1963 BCA

par. 3922, 5 Gov. Contr. 565(d),, and cases cited therein.
98 Ct. Cl. 256, 280 (943).
4

Breymann Dredging Co. v. United States, 105 Ct. C. 400 (1946) citing Great Lakes
Dredge &Dock Company v. United States, 104 Ct. C. 818 (1946)
Carson Construction
ComPany, IBCA-21, IBCA-25, IBCA-28, IBCA-34 (November 22, 1955), 62 I.D. 422, 428,
6 CCP par. 61, 736.
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only these 2 pipe bends were ordered by the Government to be encased
in concrete, pursuant to the contract provisions and drawings which
make the performance of any such encasement work dependent on
specific instructions therefor by the contracting officer. The contractor contends that the contract provisions and drawings direct that
all mitered pipe bends be encased in concrete.
The pertinent portion of Paragraph 59 of the Specifications entitled
"Bends," is as follows:
59. B ends. Bends at changes in alinement or grade of pipelines may be
made by the use of precast elbows or mitered bends, or where indicated on the
drawings or where approved, bends may be made by opening the joints on one
side of the pipeline a maximum:of 1/2 inch. Where shown n the drawings or
where directed, pipelines shall be laid on long-radius curves in lieu of constructing bends.
The contractor shall furnish precast 22 degree elbows, containing not less
than the prescribed reinforcement for the adjacent pipe, sufficient in number
to provide the required bend in the pipeline; or mitered bends may be fabricated
as shown on Drawing No. 10 (423-300-152).

Methods of constructing mitered pipe bends are shown on Drawing No. 10
(423-00-i52),. The contractor shall construct concrete encasements where
shown on the drawings or directed, and in accordance with the details shown
on Drawing No. 10 (428-300-152). The pneumatically applied mortar used for
encasing mitered pipe bends shall conform to the requirements specified below
for mitered bends. (Italics supplied.)

Drawing No. 10 (423-300-152), as stated in Paragraph 59 quoted
above, merely shows methods of constructing mitered bends, and details of constructing concrete encasements therefor as one of the
methods of reinforcement. It does not purport to show where mitered
pipe bends are to be installed in the pipelines, nor does it purport to
show which mitered pipe bends are to be encased in concrete. None
of the other drawings attached to the contract show where concrete
encasements shall be constructed.
Accordingly, since none of the drawings show where concrete encasements shall be constructed, such work is to be performed where

directed.
The contractor had an option, under Paragraph 59, either of furnishing precast elbows for bends in the pipelines, or of fabricating
mitered pipe bends. It chose the latter method; however, that option
did not include the encasing any of the mitered pipe bends in concrete.
Encasement in concrete was only one of several methods shown on
Drawing No. 10 for constructing and reinforcing mitered pipe bends.
Another method shown was that of bending the mitered pipe bends,
which was the method the contractor was directed to use for the 9 pipe
bends now in dispute. That method he failed to employ. Ve see no
ambiguity in the drawing or in the specifications. Hence, there is no
need to construe them.5
5 Note 1 sipra.
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The contractor apparently chose to rely on its interpretation of
th6specifications and drawings, in lieu;of following the correct explanation and directions of the contracting officer. In taking this
course of action the contractor assumed the character of a "volunteer"
c oncerning the additional work involved in the use of concrete encasement; 6 and hence, is not entitled-to additional compensation therefor.
Claim No. 2 is denied.
CAin' 'O$ S- ECusable Delay-$850
Notice to proceed was received by the contractor on August 19, 1961,
thus establshing November 17, 1961, as the required date for completion of the work. It was actually completed and accepted on
December 13, 1961., In paragraph 6on page 3 of the contracting
officer's Findigs, and Decision, it is stated that as a result of Change
Order No. 2, "November 27, 1961 was considered the new contract
,completion,dite." The Board computes the delay period as consisting
of the 3 days rmaining in November plus the first 13 days of December, oraatotal of 16.aays. Nevertheless, the contractor was charged
with 17 days and $85000 liquidated. damages. This, obviously, is
incorrect.
Moreover, the, Board differs from the position taken by the Governmient in dnymg extensions of time for overruns of estimated quantities., It is true, as stated by Department Counsel, that in the absene
of ,appropriate contract provisions, there can be no adjustment of the
bstablished contract unit brices, wihere the actual quantities vary.from
the original estim ated; tantitesJ However, that' is not the issue
before us.In order for a delay in performance of a contract to be excusable
(as provided insubparagraph (d) (1) of Clause 5 of Standard Form
23-A),, such delay must arise from "* * * unforeseeable causes. beyond the ontrol and without the fault or negligence of the Contractor * *
,.The Board considers that these criteria have been
atisfied, as will be discused infra'
The Government relies (mistakenly) on the so-called "Approximate
;Quantities" clause ii paragraph 4 of the Specifications of the contract,
which reads as follows:
4. Quantities and Unit Prices The quantities noted in the schedule are
approximations for, comparing bids, and no claim shall be made against the

Government for excess or deficiency therein, actual or relative.
G

Payment at the

Note 4 spra.
Otis Wiliamis and

par. 3487, 4
(1956).

omnpany, 'IBcA-324 (September 5, 1962), 69 LD. 135, 1962 BCA
ov.Contt.: 471; J. D. Armstrong ompanj, Inc., IBcA-40, 63 LD. 289, 305

730-AS-6-

::'
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unit prices agreed upon will be in full for the completed work and will cover
materials, supplies, labor, tools, machinery, and all other, expenditures incident
to satisfactory. compliance with the contract,: unless otherwise specifically
provided.

The. foregoing clearly applies to claims for increased compensation.
Extensions of time are not mentioned.
We consider that.the foregoing provisions do not in any way modify
subparagraph (d) (1) of Clause , quoted in part, supra, and cannot

be said to deprive the contractor of his right under Clause 5 to an
extension of time for; completing the work.- This Board, as well as
the Armed Services Board of Contract Appeals, has held that overruns of estimated quantities constitute a proper basis for granting
extensions of time. 8

The Government's principal argument concerning'this claim seems to
be that the "approximate quantities" provision has the effect of cans-

ing the dimensions and' specifications, set forth; elsewhere in the contract, to prevail over the estimated quntities din the schedule.
We are in agreement, with this reasoning only in so far as it concerns
the effect of the overrun or underrun on the unit prices. If 'the actual
qua'ntities, as determined by the drawing dimensions and specifica'tions, exceed -the estimated quantities, the contractor has a measure
of protection as to price and cost. In such an event he receives an
'automatic and commensurate inctease in total payments based on
unit prices for the increasedvolunme of ok.
However, this type' of protection does not'shield the'contractor
against the imposition of' liquidated damages, where the increases in
quantities have prolonged the' perforance period. Although it may
be said that 'the contractor should make an independent calculation' of
the real quantities involved, from a study of the drawings
-specifications, logs of expioration and exaiinmtion of 'e site,such ai indepoudent estimate can be only an approximation t est.. Hence, it may
'not aford adequate protection against liquldated damages in the'event
'of delay due to. overruns For example,' in 't1 e i
case
pst no agreement 'was made between the' partibs'at anytiiie concerning the shrinkage ratio for determining compaction quantities. Hence, the actual
quantities'could not be. determined ntil completion. Also, excessive
moisture'in portions of the work site made it necessary to use larger
quantities of fill than would have been necessary 'under normal conditions. This was'without any fault on the contractor's part.'
Moreover, it is possible for an overrun of a comparatively moderate
extent to delay the work by a matter of one or more days. Where
SB. G. Brown, Jr., and Company, IBCA-356' (July 26, 1963),, 1963 BCA par. 3799, 5
Gov. Contr. 406(k)
B. G. Brown, Jr., and ompany, IBCA-241 (December 12, 1961),

61-2 BCA par. 3230, 4 Gov. Contr., par. 39; Aahton-Merdien. Company, ASBCA No. 7912
(July 26. 1963),, 1963 BCA par. 3836, 5 Gov. Contr., 523; B. . Foter & ompany,
ASBCA No. 6459 (February 24, 1961), 61-1 BCA par. 2957, 3 Gov. Contr. 298(g).
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such minor variations occur as to several contract items, a considerable
delay may result, subjecting the contractor to assessment of a substantial amount in liquidated damages. Sueh -small overruns (and underruns) are not susceptible of being anticipated, and we consider them to
be unforeseeable within the meaning of Clause 5, as well as being without the fault or negligence of the contractor.
These difficulties are recognized by the Bureau of Public Roads,
which includes an express provision in its contracts. 9 Such an express
provision is, of course, merely the product of what we consider to be
the applicable law with respect to delays caused by overruns.
Appellant sets forth, in its letter of' February 2, 1962, several instances of overruns in the performance of the contract, with requests
for extensions of time. That letter revises the claims in the contractor's letter of November 13, 1961, and states that the actual quantities
listed are exclusive of those quantities which are in dispute with
respect to alleged over-building of embankments, described in Claim
No. 1. The details are shown in the following tabulation:
item
No.

Description

NumEstiher of
mated Actual Excess. days'
quan- quantity
extentity .
sionrequested

.unit

1
3
4
7

Excavation for channeln.
Overhaul ------Excavation for structures
Trimming earth foundations for concrete

9
10
ii

Unreinforced concrete in channel lining.
Furnishing and handling cement Furnishing and placing reinforcement
hars.
Total number of days' extension
requested.: .

u.ydMile cu. yd
Cu. ydSq. yd-18,115

24 000
8, 000
1,750

lining..

26,946
8,945
2,100
19,586

1,946
945
350
1,471

2
1
1
1

..-

Cn. yd Bbl-1
Lb -4;260

I

1,020
1, 400
_

_

_

1,090
1, 713.49
7,821
_

_

70
313.49
3,561

1
.1
2

_

9
17

Under paragraph (d) of Clause 5 of the contract, it is the respona "Standard Specifications for Construction of Roads and Bridges on Federal Highway
Projects" (January 1961 edition). Siilar
provisions are found in Section .6 of the
1957 edition.
..
Section 8.6 Contract Time, of the 1961 Specifications Incorporated by reference In a
number of contracts of the National Park Service- and administered by the Bureau of
Public Roads, meets the problem as follows, in paragraph (2)
(2) If the satisfactory performance of the contract with changes, extensions, or Increases ordered or authorized by-the engineer results In the final amount earned, exclusive
of the cost of all changes covered under paragraph (1) above, being greater than the original contract amount, the contract time shall be increased in the same ratio that the
total amount earned, exclusive of the cost of all changes covered under paragraph (1)
above, bears to the original contract amount, except that in exceptional cases where this
procedure is inadequate to provide an equitable adjustment in time, some other basis for
time adjustment may be authorized.
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sibility of the contracting officer to
* * * ascertain the facts and the extent of the delay and extend the time for
completing the work, when, in his judgment, the findings of fact justify such an
extension * * *

The contracting officer has not made specific findings concerning the
extent of the delays claimed to be excusable, presumably for, the reason
that, in his judgment, an extension was not justified. However, the
Board finds that the facts justify an extension of time for the number
of days claimed. As we said in Eastern Maintenance Company 10
Accordingly, what the, contracting officer, through inadvertence or error, has
failed to do * * * the Board will do.

Additionally, considering the lapse of time which has occurred since
the contractor's last claim letter of February 2, 1962, the Board concludes that no useful purpose will be served by remanding this portion
of the appeal to the contracting officer for the preparation of new or
supplemental findings as to the extent of the excusable delay."
We conclude that the contractor is reasonably entitled to an extension of time of nine days, from November 27, 1961, to December 6,
1961. The unexcused portion of the delay is therefore reduced to 7
days, from December 6 to 13, 1961. The unexcused period of 7 days
is presumably related to the additional work involved in the quantity
of 7,408.4 cubic yards placed in embankment outside of pay lines, as
described under Claim No. 1, supra.
Conclusion
A. The appeal is sustained in part, as to Claim No. 3, and an extension of time of nine days is granted, to December 6, 1961.12
B. The appeal is denied as to Claims Nos. I and 2 in their entirety.
THOMAS M. DURSTON, Member.
I Concur:
PAUIL H. GANTT,

Chairman.

REX N. AND MItDRED B. ANDERSON

A-29881

Decidedi Apri 24, 964

Withdrawals and Reservations: Reclamation Withdrawals-Mining Claims:
Mill Sites-mining Claims: Withdrawn Land
Land withdrawn for reclamation purposes can be opened to location under
the mining laws only where the land is known or believed to be valuable for
minerals; consequently, nonmineral land in a reclamation withdrawal cane IBCA-275 (November 29*, 1962), 69 I.D. 215, 1962 BCA par. 3583, 5 Gov. Contr. 44(h).
Idem.

1

'-The remaining 7 days of delay, to December 13, 1961, are not excused.
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not, in the absence of other considerations, be opened for location of a mill
site, which is locatable only on nonmineral land.

Withdrawals and Reservations: Reclamation Withdrawals-Mining Claims:
Mill Sites-Mining Claims: Withdrawn Land
In opening reclamation withdrawn land to mining location it is necessary that
each 10-acre subdivision be mineral in character but it is not required that
every acre of the 10-acre tract be mineral in character; consequently where
a tract of land is opened to mining location and part of the land is nonmineral in character, that part of the land can be included in a mill site.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Rex N. and Mildred B. Anderson have appealed. to the Secretary of
the Interior from a decision dated November 23, 1962, in which the
Acting Assistant Director of the Bureau of Land Management affirmed
a decision of the land office at Boise, Idaho, rejecting their application
for opening to mineral entry of certain land in the vicinity of a
reservoir area under reclamation withdrawal. The rejection was
predicated upon the conclusion that a mill site can be located only on
land nonmineral in character (Rev. Stat. § 2337 (1875), 30 U.S.C. § 42
(1958)) while land under reclamation withdrawal which may be
opened to mineral entry must be known or believed to contain valuable
deposits of minerals (act of April 23, 1932, 47 Stat. 136, 43 U.S.C.
§§ 154, 155 (1958).
The appellants hold a number of mining claims located in October
1912, referred to as the Daley claims, and one known as the Daley Mill
Site, located in June 1919, in lots 1 and 3, sec. 14, T. 1 S., R. 8 E., B.M.,
Idaho. These lots, with others, were withdrawn for reclamation purposes on February 10, 1942, and the Anderson Ranch Dam was built
about two and one-half miles above on the South Fork of the Boise
River. On August 14, 1959, the claimants located the Rex Mill Site
on an area of 4.952 acres, partly within the existing Daley Nos. 1 and
36 claims and partly on land not included in any mining claim but
included in the reclamation withdrawal. Subsequently, they filed an
application for patent for the King B lode claim and the Rex Mill Site.
The Rex Mill Site was declared null and void and the application
rejected as to it because the location was made on* withdrawn land.
This decision was affirmed by the Director of the Bureau of Land
Management on September 11, 1961. Subsequently, the claimants filed
an application for opening lots 1 and 3, totaling 57.50 acres, to mineral
location.
The land office rejected the application to open the withdrawn land
to mineral location on the ground that, although the applicable statute
could be interpreted to permit the location of a mill site on reclamation
withdrawn land, such interpretation might be in conflict with the departmental regulation which requires that land to be opened to mineral
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location be "known or believed to contain valuable deposits of minerals." 43 CFR 3400.4, 29 F.R. 4569.. On appeal, the Director held
that there is no conflict between the statute and the regulation because
the statute also requires that withdrawn land which may be opened to
mineral location must be known or believed to be valuable for minerals.
On appeal to the Secretary of the Interior, the appellants request
that the Department allow them to obtain use of the requested area
by whatever legal or equitable procedure is available.
Section 1 of the act of April 23, 1932, supra, provides in pertinent
part:
That where public lands of the United States have been withdrawn for possible
use for construction purposes under the Federal reclamation laws, and are
known or believed to be valuable for minerals and would, if not so withdrawn,
be subject to location and patent under the general mining laws, the Secretary

of the Interior, when in his opinion the rights of the United States will not: be
prejudiced thereby, may, in his discretion, open the land to location, entry, and
patent sder

the general mining laws

*

*.

(Italics added.)

The appellants' basic position seems to be that locations for mill
sites come under the general mining laws and that therefore, since the
statute authorizes the Secretary to open reclamation withdrawn lands
to "location, entry, and patent under the general mining laws," he can
do so even though the withdrawn land sought for a mill site is nonmineral in character. This argument cannot be accepted since to do
so would be to read out of the statute the specific qualifications that
only land "known or believed to be valuable for minerals" can be
opened to location. The appellants have submitted no plausible basis
for reading the statute in this fashion even. though it may be conceded
that the disposition of lands for mill sites comes under the general
mining laws. I agree, therefore, with the decisions below that the
Department cannot open to disposition under the mining laws land
which is not known or believed to be valuable for minerals.
This does not, however, mean that appellants' application must be
rejected in its entirety. The appellants have applied for the opening
of two lots comprising a total of 57.70 acres (lot 1, 18.80 acres; lot
3, 38.90 acres). This appears to be in accordance with the regulation
governing the filing of such applications, which provides that the land
the applicant desires to locate must be described by legal subdivision,
if surveyed. 43 CFR 3400.4,29 F.R. 4569. This, in turn, is consonant
with the long-standing administrative practice of disposing of public
lands in the terms of smallest legal subdivisions, i.e., a quarter-quarter
section or a lot.
In the case of the mining laws, however, it is provided with respect
to placer claims that legal subdivisions of 40 acres may be subdivided
into 10-acre tracts. Rev. Stat. § 2330, as amended, 30 U.S.C. § 36
(1958). Because of this, the Department has required that each 10-
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acre tract included in a placer claim be shown to be mineral in character. United States v. Charles H. and Oliver M. Henrikson, 70 I.D.
212 (1963); Crystal Marble Quarries Co. v. Dantiee et al., 41 L.D.
642 (1913). Accordingly, in opening reclamation withdrawn land to
location under the mining laws, it would seem essential that each 10acre subdivision be shown to be mineral in character.'.
In determining:the character of each 10-acre subdivision, it does not
appear to-be essential that each acre be found to be mineral in character before the 10-acre tract can be opened to mining location. See
the Henrikson case, supra. Thus it may be that a portion of a 10acre -tract which- is-opened to mining location will be nonmineral land.
According to appellants' statements on appeal, only 3 acres of the
7.5.0 acres. applied for-are not included in existingnmining claims. If
the 10-acre subdivision or subdivisions including the 3 acres are known
or believed to be valuable for minerals, there would seem to be no question that the subdivisionior subdivisions could be opened to location
under the mining laws despite the fact that.3 acres contained therein
are nonmineral land. Once the subdivision or subdivisions are opened
to location, there would appear to be no legal bar to including the nonmineral land in-amill site.
It may be objected that this conclusion:circumvents the plain language-of the 1932 act. However, the public land laws are, of necessity, based.upon practical considerations.. They do not require that
the character of each acre or of each square foot of land must be
determined in making disposals under the mineral and nonmineral
land laws. The. practice of dealing with land in terms of smallest
legal subdivisions of 40 acres or 10 acres or even 2½1/ acres 2 reflects
this.
Accordingly the case should be reconsidered to determine whether
all of lots 1 and 3 or parts thereof including the three acres: in question may be opened, to mining.location under the 1932 act in accordance with the rinciples discussed in this decisions
Therefore, pursuant to the authority delegated to the, Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R 1348),
the decision appealed from is set aside, and the case remanded for
further consideration. in accordance with this decision.,
ERNEST

F. HoTA

'AssistantSolicitor.
1

As for lode claims, which are not located In conformity with the public land surveys,
it would still seem proper to -require that each 10-acre subdivision part of which is to be
located be shown to be mineral in character.
2 See Jobn Mc-Payden et ah, 51 L.D. 436 (1926).
3This assumes that. no other, withdrawal or: reservation would bar 'a mill site location
even if lots 1 and 3 are opened under the 1932 act.
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Mining Claims: Discovery-Mining Claims: Determination of Validity
Although a mining claim may have been valid in the past because of a dis:covery on the clain of a valuable deposit of mineral, the mining claim will
lose its validity if the mineral deposit ceases to be valuable because of a
change in economic conditions.

Mining Claims: Discovery-Mining Claims: Determination of Validity
Mining claims located for manganese must be declared null and void for lack
of a discovery where, although manganese was sold from some of the claims
and other claims in the vicinity during World War II and the post-war
period when a Government buying program was in existence, the evidence
shows that since the end of the buying program in: 1959 the price of manganese has dropped 50 percent and sales of domestic manganese have ceased
and there is no reasonable prospect of a future market, the need for manganese being supplied by higher grade imported manganese.
APPEALS

PROM THE BUREAU O

LAND MANAGEMENT

Separate contest proceedings' initiated by the United States Forest
Service, Department of Agriculture, were brought against certain lode
mining claims located in Coconino County, Arizona, within either the
Coconino or Sitgreaves National Forests, following the filing of
mineral patent applications for the claims b the locators or their
successors in interest. In all the proceedings, the Forest Service
charged basically that the claims were invalid because no valid discovery, within the meaning of the mining laws, 2 existed on the claims,
and because the lands were nonmineral in character. I the proceedings against Leo E. Shoup's mining claims, a third charge was made
that patent was not sought in good faith' because the applicant seeks
ownership of the land for purposes other than mining. Sparate hearings were held on the charges in each case.
In two of the proceedings, those involving claimants Reid Smith;
and the Estate of Robert F. Beecroft, the hearing examiners dismissed
the contests on the ground that the claims were' valid. The Assistant
Director, Bureau of Land Management, affirmed those actions, finding
1 The contest numbers, mineral patent application numbers, and the names of the claims
Involved are set forth in the appendix by the claimant's name and the appeal numbers
listed above, together with a general description of the sections where the' clalmhs are
located. Also listed in the appendix are the dates of the hearing examiners' decisions,
with the action taken therein, and the dates of the decisions of the Assistant Director
Bureau of Land Management, with the action taken on the appeals from the hearing
examiners' decisions.
.
.
2 Rev, Stat. §§ 2319, 2320, 2325 (1875) 30 U.S.C. §§ 2a, 23, and 29,(1958).
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that there was a discovery as required by the mining laws on each
claim. The Forest Service has appealed to the Secretary of the Interior from the Assistant Director's decisions.
In the proceeding involving Leo E. Shoup's mining claims, the
hearing examiner found that there was not a valid discovery of a vein
or lode in rock in place bearing a valuable mineral deposit and declared the claims to be null and void. On the charge that there was
not good faith-he ruled thatttlere was no showing that the claimant
had not located the claims in good faith and therefore evidence which
was produced at the hearing showing his intent to sell the claims after
patent was obtained was not sufficient ground for invalidating the
claims. The Assistant Director affirmed the decision on the first
ground but held that it was unnecessary, therefore, to make a ruling
on the good faith question. Shoup has appealed to the Secretary from
that decision, requesting a reversal or a rehearing.
In the proceeding involving Alvis F. Denison's mining claims, the
hearing examiner found that none of the claims had mineralization
of value or extent as lodes in rock in place, rather than as placers,
sufficient to constitute lode discoveries, and rejected Denison's mineral
patent applications. The Assistant Director in effect reversed that
decision as to the question whether the claims may be considered as
lodes or whether they are actually placers and vacated the decision
as to four of the sixteen claims involved, finding that there was a valid
lode discovery on those claims. However, he affirmed the action-of
the hearing examiner in declaring the other claims to be null and void
for lack of discovery by finding that there was no discovery on them.
Both the Forest Service and Denison have appealed from that decision.
All of the claims in these proceedings were located for, and the
claimants allege them all to be valuable for, manganese. The Shoup,
Smith, aid Beecroft claims lie in adjoining townships and the Denison
claims are about 40 miles distant. In all of these cases, the Forest
Service has raised a central issue as to what criteria should be applied
to determine whether there has been a valid discovery. It contends
that the Bureau improperly failed to consider present economic conditions in determininlg whether the mineral deposits on the claims are
"valuable" within the mealling of the miniiig laws and-that the Bureau
improperly relied only on past economic conditions and hypothetical
possibilities in the future. It contends that there is-no general market
in this country for manganese of the quality and quantity that may
be found on these claims, that market conditions are depressed due
to the availability of imported manganese of a much higher quality
at cheaper prices and the termination of the United States Government's stockpiling program in manganese, with manganese currently
being declared in excess quantities in the stockpiles.
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The mining claimants object to these contentions. Generally, the
claimants allege that manganese is a mineral having intrinsic value
and that therefore marketability need not be shown, citing a Solicitor's
opinion of September 20, 1962 (69 I.D. 14.5), and that the test of discovery as enunciated in the leading case of Castle v., Womle,. 19 L.D.
455, 457 (1894), requires only' that a prudent man .have a reasonable
prospect of success in developing a, "valuable" mine and not a "profitable" mine, as contended by the Forest Service.
:
Although in these cases: there does appear to be a diversity in the
quality and quantity of manganese present on the claims, which may
to a certain extent account for the differences in the rulings of the hearing examiners and the Assistant Director in these bases, there also- appears to be some inconsistency in the application of the prudent man
test to these cases. Because of the"importance of the central issue
raised by the Forest Service and similarities in' these cases as to the nature of the minerals involved, their dispositini and their commercial
usage and marketability, and because several 'of the'witnesses testified
in two or more of the hearings,3 these cases have been consolidated for
consideration of the appeals.
The prudent man test, as originally stated in Castle v. Worzble,
supra, is:
e * * where minerals have been found and the evidence is of such a character
that a person of ordinary prudence would be justified in the further expenditure of
his labor and means, with a reasonable prospect of success, in developing a
valuable mine, the requirements of the statute have been met. (P. 457.)

This test has been quoted or cited with approval by the United States
Supreme Court in Chrisman v. Miller, 197 U.S. 313, 322 (1905), and
other cases, most recently in Best v. Humboldt PlacerMining Co., 371
U.S. 334,335 (1963).
After establishment of the basic rule on discovery, the Department
was confronted with situations in which applications for mineral
patent were filed for claims which might previously have been valuable
for gold but which were not shown to be valuable for gold at the time
of the applications for patent. In. United States.v. MargheritaLogonareini, 60 I.D. 371 (1949), the Department held that before a patent
can be issued it must be shown as a.present fact that the claim is valuable for minerals. The Department held to the same effect in United
States v. Lemr A. and ElizabethD. Houston, 66 I.D. 161 (1959), pointing out that although a mining claimant need not apply for a patent to
his claim he exposes himself to the chance that at some time the conditions on his claim will no longer support the issuance of a patent.
a Alvis Denison testified for the claimants in all four cases, John Beecroft for the claimants in all but the Denison case, and H. J. Vander Veer for the claimants in the Smith and
Beecroft cases. Joseph H. Morgan and Donald S. Morgan were counsel for the claimants
in all the cases.
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Both the Logomarini and the Houston decisions were cited for these
propositions by the Supreme Court in Best v. HumboZdt Mining Co.,
supra at 336.
In the Houston case, the Department cited as precedent not only the
Logomarcini case but also the cases of United,States v. Pumice Sales
Corporation,A-27578 (July 28, 1958), and United States v. Alonzo A.

Adams, A-27364 (July 1, 1957). The Pumice case, unlike the others,
involved mining claims located for a mineral of widespread occurrence,;
pumice. The validity of such claims depends upon an affirmative
showing of a present demand or market for the mineral. Foster v.
Seaton, 271 F. 2d 836 (D.C. Cir. 1959). In the Pumice case it was
shown that pumice from one of the claims had been sold and-used for
commercial purposes in the past but that operations were then shut
down and no present demand 'existed for the pumice. The Department held that although the claims may have been. valid in the.past
they; had' become invalid for lack of a discovery. The Pumice case
did notinvolve applicationsforpatent.
X
The Adams case involved applications for 'patent to gold placer
claims. The Department held the claims 'to be null and void for the
reason that the evid'ence showed that the gold values on the claims were
so low in comparison to the 'cost of operations, required to recover the
gold that a prudent man would not be justified in the further expenditure of labor and 'means with a reasonable prospect of 'developing 'a
valuable' mine. The Department rejected the claimant's contention
that more weight should have been given to the evidence of values recovered in the past, saying that it was not sufficient that a valuable
discovery may have been made in the past, citing the Logomarcinicase.
'The Adams decision was challenged in court but sustained in AZonzo
A. Adans v. United States, 318 F. 2d 861. (9th Cir. 1963). The court
expressly affirmed the ruling in'the logoma'roinicase.
More recently the same court has rendered another decision which
appears to, be decisive of. the central issue presented in the appeals
under consideration. In MuUlkern v. Hammitt, 326 F. 2d 896 (1964)',
the court sustained a decision of the Departmnet holding two mining
claims null 'and void for lack of a valid discovery of gypsum or silica.
United States v. G. C. (Tom) Mublkern, A-27746 (January 19, 1962).
The claims, which were located on December 23, 1922, were contested in
1944 and a hearing was held in 1957. The issue was whether during
the period from December23, 1922, to May 15, 1926, or between August
31, 1928, and May 3, 1929, there had been a valid discovery on the
claims. The two periods of time were the only times in which the land
in the claims was open to mining location. The evidence at the hearing was largely t 6 the effect that at the time of the hearing there was no
;

n

5

;

~~~~~~~~
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market for the minerals in the claims. There was only slight evidence
as to marketability prior to May 3, 1929. The Department held the
claims to be null and void for lack of a showing of marketability
during the two periods of time when the land was open to location.
In the ensuing litigation, the claimant contended that conditions in
the 1957 period, when the hearing was held, had no bearing on the issue
of discovery; that the testimony as to such conditions was irrelevant;
and that the only question was whether, in 1922 and the years immediately thereafter, the situation satisfied the Castle v. Womble test.
The court rejected the contention, sayingThe appellant's contention is erroneous. This court, in the recent case of
Adams v. United States, 818 P. 2d 861, dealt with this very question, and held that
even though the mining claim there in litigation would, at one time, have satisfied
the test, nevertheless the Government rightfully denied a patent to the claimant
since, because of chtanged economic conditions, the claim did not presently satisfy
the test. The fact that in Adams the attack was upon the Government's refusal
to issue a patent, while in the instant case the Government was seeking to nullify
the appellant's claim as to which he had never requested or received a patent,
does not. distinguish the Adams case from the instant one. The problem in both
cases is whether the public lands of the United States should be perpetually incumbered and occupied by a private occupant just because, at one time, he had
there a valuable mine which has now been completely worked out; or because he
had on his location a mineral which, in the then practice of the building industry,
had a market, but which, on account of a change in building practice, no, longer
has a market or a reasonable prospect of a future market; or because, at the time
of his discovery, transportation facilities were available which made exploitation
feasible, which facilities are no longer available. (P. 898; italics added.)

The Mulkern case, then, is clear authority for the proposition that
although a mining claim may once have been valid because it contained
a valuable deposit of mineral the claim will become invalid if the
mineral deposit loses its value because of. changes in economic conditions, such as the loss of a market or transportation facilities. That
the ruling is not confined to instances involving minerals of common
occurrence, such as pumice, is plain from the court's statement that the
Adams case decided the same question. That case, of course, dealt with
gold.
In the A dams case, also, the court ruled that in applying the prudent
man rule "evidence as to the cost of extracting the mineral is relevant"
and that the Department properly considered evidence on that point
with respect to the Adams claims. 318 F. 2d at 870. And, years
earlier, the Supreme Court had indicated that "the cost of mining,
transportation and reduction" was relevant to determining whether a
valid discovery had been made. Cole v. Ralph, 252 U.S. 286, 299
(1920). That case, too, concerned claims located for gold.
Thus, the economic conditions which may be considered in determining whether a valuable mineral deposit has been discovered include
sucb factors as the cost of mining, transporting, and processing the
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mineral and the existence of a market for the mineral, whether it be
deemed one of intrinsic value, such as gold, or one of common occurrence, such as pumice.
In this connection, note should be taken of references by the parties
to the Solicitor's opinion of September 20, 1962, supra,on the "Marketability Rule" as applied to the law of discovery. The claimants purport to find comfort in the statement in the opinion that
An intrinsically valuable mineral by its very nature is deemed marketable, 'and
therefore merely showing the nature of the mineral usually meets the test of
marketability. 69 I.D. at 146.

Claimants state that manganese is an intrinsically valuable mineral
and therefore is marketable. This overlooks the fact, however, that
the opinion carefully states that showing the mineral discovered to
be an intrinsically valuable one only "usually meets the test of marketability" (italics added).
The opinion otherwise makes it amply
clear that the marketability test
* is
in reality applied to all minerals, although it is often mistakenly
said to be applied solely to nonmetallic minerals of wide occurrence. Id.

Thus, it is entirely proper to require the holder of a claim containing
a low grade of an intrinsically valuable mineral to show that there is
a market or demand for the mineral in the claim.
What does the application of these rules to the four cases under
consideration show?
First, the evidence developed at the respective hearings seemas to
show that deposits of manganese exist on the claims in question and
that some of the manganese is of a grade that was mined and sold in
the past from patented manganese claims'in the same area and from
some of the contested claims themselves. The quantity of such manga~nese in each claim is not clearly established and it is questionable to
what extent minable deposits exist on the claims.
Second, the evidence establishes that, except possibly in the case of
the Beecroft claim, all sales of manganese were made during World
War II and the post-war period to August 5,1959, when a Government
carlot buying program was in effect. Upon termination of the Government'program on August 5, 1959, sales of manganese in the area of
the claims, and, indeed, of practically all domestically produced manganese, ceased. This apparently was caused by a break in the price of
manganese from around $90 per ton to $40-50 per tol.
Third, up to the time of the respective hearings (the last one being
held on March 1, 1963, in the Beecroft case), no further sales of domestic manganese had been made, except'possibly in the case of some
captive mines owned by steel companies, because no profit could be
realized from sales. The market for manganese has been supplied by
imported manganese of the same or higher grade.
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Fourth, the claims are beihg held in reserve with the hope and expectation that some day the market will return. However, little basis
has been given for this hope or expectation.4
In the hearing on the Beecroft claim, it was asserted by the claimant
that manganese was sold from the claim up to August 5, 1960, but there
-is at least a question whether the proper date was not August 5, 1959
(Beecroft Tr. 60).
Considering the evidence as a whole, it seems inescapable that what
sales of manganese have been made from some of the claims and from
other patented claims in the area were made during a period of national
emergency and of a Government price support program which ended
on August 5, 1959, and that the manganese on the claims has had no
market since that date because of a 50 percent reduction in the market
price which makes it unprofitable to mine and sell domestic manganese
today. Outside of some speculation about development of new processes for utilizing low grade manganese economically, there is no
evidentiary basis for any reasonable expectation that in the reasonably
near future high price levels will return which will make it economic
to mine the claims. The fact is that manganese has not been sold from
-the area in recent years and there is no evidence that sales may reasoniably be expected in the future.
In the circumstances, the ruling in the AHdkern case is clearly ap.plicable and it must be concluded that the contested claims are null
and void for lack of a present discovery of valuable mineral deposits
due to changed economic conditions.5
This makes it unnecessary to consider other issues raised in the
appeals, such as whether the claims were, properly located. as lode
claims instead of as placer claims and: whether the Shoup claims are
invalid because of bad faith on the.part of the claimant.
Therefore, pursuant to the. authority delegated to the ,Solicitor, by
the Secretary of the Interior (210 1IM 2.2A (4) (a), ; 24 F.R. 1348), the
*decisions of the Assistant Director are armed. to the extent. that they
held that some.of the contestedclaims are null.and void and reversed
,to the extent that they held the remaining claims to be valid.
EDWARD WEINBERG,

E

eputy Socitor.
The evidence referred to up to this point may be found in the transcripts of the various
hearings as follows: Denison Tr. 294, 355, 357, 360, 362, 386, 388, 391, 439-441, 455, 456;
Shoup Tr. I (first hearing) 137, 139, 177, 210, 212, 213; Shoup Tr. II (second hearing)
79, 113-116, 128, 130, 181, 170, 211; Smith Tr. 105, 111, 112, 124, 187, 232-233, 237,
243, 257, 263; Beecroft Tr. 33-87, 51, 57, 60, 61, 75-78, 89-91, 97.
w The burden is on a mining claimant to show by a preponderance of the evidence that
he has a valid mining claim. Foster v. Seaton, sapra. Thus, the claimants had the
burden of showing that their manganese deposits were still valuable under current eco,
nomic conditions. They clearly did not sustain the burden.
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APPENDIX
Claimant and
Appeal No.

Alvis F. Denison, A-29884.

Arizona Contest No.
Names of Lode
and Patent Applica- Claims and General
tion No.
Description of Area
of Claims

Date of Hearing
Examiner Decision
and Action Taken

Date of Assistant
Director's Decision
and Action Taken

Contest No. 10'406.
Mineral Patent
Application
023529, filed Oct.
1, 1959.

Aug. 23,1961.
Found claims invalid as no valuable mineralization in lodes, rejected patent
applications.

Oct. 30, 1962. Vacated decision as
to 4 claims (Miss
Lottie Nos. 5 &6,
B. V.D. No. 3,
Little Pine No.

Contest No. 10407.
Mineral Patent
Application
021383, flied June
4, 1959.

Contest No. 10408.'
Mineral Patent
Application
021390, filed June

B.V.D. Nos. 1 &2,
Hillerest No. 22.
Within sec. 19, T.
11 N., R. 15 E.,
G. &S.R.M.,'
Arizona.
Miss Lottie Nos. 4,
5, &6, D &W
Nos. 3, 4, &5.
Within sec. 14, T.
I1 N., R.14 B.,
G. &S.R.M.,
Arizona.
Little Pine Nos. 7,
8, &9, B.V.D.
Nos. 3, 4, &5,
Hillcrest No. 23,
Within sees. 18 &

9), found them

valid as lodes,
affirmed as to
other claims on
ground no discovery.

19, T. 11 N., R.

Leo E.. Shoup
A-299.

Contest.No. 10426.
Mineral Patent'
Applicationl
024012, ied: Dec.
4, 1959

Contest No.
Mineral Patent
Application
024013, filed Dec.
4,
.

Reid Smith
A-30190.

Contest No. 10107.
Mineral Patent
Application
03049, fIed Mar.
0, 1991

15 E., G.&
S.R.M., Arizona.
All within Coconino
County and the
Sitgreaves
' I
National Forest.
Manganese Nos. 3,
Fe. 28, 1962.
4, &5,Black DiaFound claims Xmorid Nos. 1*'&i
validafdr lack of
2 (No. I was
discovery of valurelinquished by
able mineral in
the claimant on
lodes, rejected.
May 15,1962, and
patent applesis not involved in:
tions. ,
the appeal.)
Within sees. 19, 20,
29, &30, T. 14 N.,
1. 10 E.,G.&
i KRM., Arizona.'
Manganese Nos. 9
& 10.; Within.
sec. 20, T. 14 N.,
R. 10 E., G.& S'.R.M;.-Arizon'a.
All within Coconino
'Cdounty and the -.
Coconino - r ,
NationalForest.
Sunset Nos. 1-t6,
Feb. 20, 1963.
inc.
Found claims Within sees. 13 &
valid, dismissed
24, T. 14 N., R.
contest.
9 E., and sees. 18
&19, T. 14 N., R.
10I., G. &
S.R.M., Arizona.
All within Coconino
County and
Coconino
National Forest.

Feb. 19, 1963.

Affirmed.

Oct. 23, 1963.
Affirmed.
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APPENDIX-Continued
Claimant and
Appeal No.

Estate of
Robert F.
Beecroft
A-30210.

Arizona Contest No.
and Patent Application No.

- Names of Lode
Claims and General
Description of Area
of Claims

Date of Hearing
Examiner Decision
and Action Taken

Date of Assistant
Director's Decision
and Action Taken

Contest No. 1506.
Mineral Patent
Application
030188, filed Jan.
26, 1961.

Rough Hill #1Lode.
Within sec. 30, T.
14 N., R. 10 E.,
G. &S.R.M.,
Arizona.
Coeonino County,
Coconino
National Forest.

June 7, 1963.
Found claims
valid, dismissed
contest.

Nov. 6, 1963.
Affirmed.

APPEAL OF KORSHOY CONSTRUCTION COMPANY
IBCA-321

Decided April 29, 1964

Contracts: Appeals
Questions of law may be determined by the Board of Contract Appeals under
a standard-form Government contract, as well as questions of fact.

Contracts: Appeals-Contracts: Contracting Officer-Contracts: Interpretation
A provision in a standard-form Government contract which specifically grants
the contracting officer authority to decide particular matters does not exempt
his decisions upon such matters from review under the "Disputes" clause of
the contract, even though the provision is written in terms that call for the
exercise of judgment and discretion by him, unless the provision affirmatively discloses an intent that decisions by the contracting officer with
respect to such matters shall be finaL

Contracts: Appeals-Contracts: Contracting Officer-Contracts: Waiver
and Estoppel
Decisions by a contracting officer not to waive the defense that a claim is
.untimely are subject to review under a standard-form "Disputes" clause,
irrespective of whether the waiver authority of the contracting officer is
express, as under the "Changes"' clause, or is implied, as under some
provisions of "Protests" clauses.

Contracts: Appeals-Contracts: Comptroller General
Decisions upon questions of law made by the Comptroller General are without binding effect in "Disputes" clause proceedings that have as their subject
claims which, although they involve the same problems, are not the same
claims, as were the subject of his rulings. In such situations the decisions
of the Comptroller: General constitute significant and valuable precedents,
but should not be followed if outweighed by other precedents.
BOARD OF CONTRACT APPEALS

In an interlocutory decision, dated August 27, 1963,1 and a supplemental decision, dated September 27, 1963,2 the Board denied motions
2

70 ID. 400, 1963 BCA par. 3848, 5 Gov. Contr. 501.
70 I.D. 434, 1963 BCA par. 3865.
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for the dismissal of th is appeal and for summary judgment thereon
in favor of the Govermnent. The ground for those motions was that
appellant had not submitted to the contracting officer timely notices of
its claims, or timely protests against the administrative action that
allegedly gave rise to such claims. The Board's reasons for denial of
the motions were that the notice and protest requirements of the contract could be waived by the contracting officer, that the correctness of
his determination not to waive them could be reviewed by the Board,
and that pertinent -factual issues had been joined which could not
properly be resolved without according appellant al opportunity for
a hearing pursuant to the "Disputes" clause (Clause 6) of the
contracts
A motion for reconsideration of the decisions just mentioned has
been filed with the Board by the Department Counsel. The motion,
which is dated February 7, 1964, asserts that those decisions are in
conflict with a decision of the Comptroller General, which was rendered
after our decisions had been issued. The decision thus invoked is
Dec. Comp. Gen. B-152346 (November 22, 1963).
The decision of the Comptroller General, in so far as here relevant,
dealt with a claim for an equitable adjustment on account of an alleged
change in the specifications. The claim arose under a Coast Guard
contract which contained a "Changes" clause identical with Clause 3
of the contract here involved.4.
'That clause-Clause 6 of Standard Form 28A (March 1953) as amended to conform
to the Wunderlich Act-ireads as follows:
"DISPUTES-Except as otherwise provided in this contract any dispute concerning a
question of fact arising under this contract which is not disposed of by agreement shall be
decided by the contracting officer, who shall furnish to the contractor a written copy of his
decision. Such decision shall be final and conclusive unless within 10 days from the date
of receipt thereof, the contractor appeals therefrom by mailing or otherwise furnishing to
the contracting officer a written appeal addressed to the Secretary. The decision of the
Secretary or his duly authorized representatives upon such appeal shall be final and conclusive unless the decision is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by substantial evidence. In connection with any appeal proceeding under the 'Disputes' clause, the contractor shall be afforded
an opportunity to be heard and to offer evidence in support of its appeal. Pending final
decision of a dispute hereunder, the contractor shall proceed diligently with the performance of the contract and in accordance with the contracting officer's decision."
That clause-Clause 3 of Standard Form 23A (March 1953)-reads as follows:
"cHANGES-The Contracting Officer may at any time, by a written order, and without
notice to the sureties, make changes in the drawings and/or specifications of this contract
and within the general scope thereof. If such changes cause an increase or decrease in
the amount due under this contract, or in the time required for its performance, an
equitable adjustment shall be made and the contract shall be modified, in writing accordingly. Any claim of the Contractor for adjustment under this clause must be asserted in
writing within 30 days from the date of receipt by the Contractor of the notification of
change: Provided, however, That the Contracting Officer, if he determines that the facts
justify such action, may receive and consider, and adjust any such claim asserted at any
time prior to:the date of final settlement of the contract. If the parties fail to agree upon
the adjustment to be made the dispute shall be determined as provided in Clause 6 hereof.
But nothing provided in this clause shall excuse the Contractor from proceeding with the
prosecution of the work as changed. Except as otherwise herein provided, no charge for
any extra work or material will be allowed."
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The contracting officer denied the claim upon the ground that
there had been no change in the substance' of the specifications, and
also on the ground that the claim had not been presented within the
30 days allowed by; the "Changes" clause. An appeal was taken to
a Coast Guard Board of Contract Appeals that had recommendatory
authority only. The Board recommended that the claim be denied
upon the ground that there had been no change, seemingly without
discussing the question of whether consideration of the claim was
barred by the lateness of its presentation. This recommendation
was adopted by the head of the Department, whereupon the contractor submitted the claim to the General Accounting Office. The Comptroller General rejected the- claim on the ground that it was untimely,
saying:
The Board proceeded to hear, consider and, upon request, recommend denial
of the contractor's claim on the merits. Irrespective of the merits of the
claim, the record shows no dispute as to the fact that the contractor did not
present its claim for adjustment within the period required by the contract,
i.e., 30 days of the issuance of the change in the specifications. The question
of whether a claim is timely and in conformity with the contract provisions is
one of law. Poloron Products, Inc. v. United States, 126 Ct. Cl. 816- 116 F.
Supp. 588 (1953). Therefore, it may be decided by this office. See 42 Comp.
Gen. 357, B-150173, dated January 11, 1963.
It is clear under the language of the Changes clause of the contract that an
untimely claim is barred unless the contracting officer chooses to waive the
defense of untimeliness. The ArundeZ Corporation v. United States, 96 Ct. M.
77 (1942), and cases cited therein. The Board itself cannot waive the defense.
See P.L.S. Coat Suit Corp. v. United States, 148 Ct. Cl. 296, 300-301; 180 F.
Supp. 400, 403 (1960). In the instant case, the contracting officer has not
only not waived the defense, but has consistently relied upon it. Accordingly,
since claim No. 1 for $13,605.30 was not presented in accordance with the
provisions of the contract to which the contractor had agreed, we find no
legal basis on which the claim might be allowed. See 18 Comp. Gen. 232,
citing Plumley v. United States, 226 U.S. 545 (1913), and B-140907, dated
November 6, 1960, citing Yuhasr v. United States, 109 Fi. 2d 467 (7th Cir. 1940).

The asserted conflict in decisions springs, of course, from the state-

ment in the foregoing quotation that "The Board itself cannot waive
the defense." The Government's concept of the applicability of this
statement to the two claims involved in the instant appeal is explained
by Department Counsel in the following words:
As to Claim No. 1, the first notice that the Government received was in
the letter of October 26, 1961 which was received almost 4 months after completion of all work under the contract (July 3, 1961). As to Claim No. 2 the
first indication of claim was a vague reference in a letter dated July 31, 1961.
The details were not supplied until February 17, 1962. In the Findings of
Fact of February 28, 1962, the contracting officer specifically invoked the
provisions of Paragraph 9 Protests, and denied Claim No. 1 on that basis.
Similarly, as to Claim No. 2, the contracting officer denied the claim on the
same basis in the letter decision of March 27, 1962. The contractor has
never controverted these facts. In all pertinent respects, the facts in this
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appeal are identical with those in B-152346 except that the contracting officer
here relied upon Paragraph 9, Protests, rather than Clause 3, Changes. These
provisions are identical in meaning and substance as to the necessity for the
filing of written protests within 30 days of any action by an officer of the
Government which he considers requires him to do work outside the scope
of the contract or which he considers unfair. No such protests were made.
The rule of B-152346 is equally applicable to Paragraph 9, Protests. 5

These contentions necessitate an exploration of the foundations for
the statement that "The Board itself cannot waive the defense." The
reasons-whether logical or practical-for the adoption of such a
rule are not specified in the decision of the Comptroller General.
If we look at the language of the "Disputes" clause (Clause 6),
we see it says that "any dispute concerning a question of fact arising
under this contract" (Italics supplied) shall be decided, in the first
instance, by the contracting officer and, on appeal, by the Secretary
or his duly authorized representatives. If we then look at the language of the "Changes" clause, we see it says that when the parties
fail to agree upon the adjustment to be made for an alleged change,
"the dispute shall be determined as provided in Clause 6 hereof."
The meaning naturally to be drawn from these provisions is that
any dispute which the contracting officer has authority to decide
under the "Disputes" clause may be made the subject of an appeal
to the Secretary or his duly authorized representatives, and that the
disputes which the contracting officer has authority to decide under
that clause include disputes over matters that have to do with equi-.
table adjustments under the "Changes" clause.
Furthermore, the "Changes" clause also says that the contracting
officer may consider late claims "if he determines that the fact8
justify such action" (Italics supplied). The natural meaning of this
phrase is that the contracting officer shall be guided by "the facts"
whenever he decides the question of whether to waive the defense of
untimeliness, and, consequently, that the contracting officer makes a
determination "concerning a question of fact arising under this. conFThat paragraph-Paragraph 9 of the General Conditions of the contract-reads as
follows:
"Protests. If the contractor considers any work demanded of him to be outside of the
requirements of the contract, or considers any record or ruling of the contracting officer
or of the inspectors to be unfair, he shall immediately upon such work being demanded or
such record or ruling being made, ask, in writing, for written instructions or decision,
whereupon he shall proceed without delay to perform the work or to conform to the record
or ruling, and, within thirty (30) calendar days after date of receipt of the written instructions or decision (unless the contracting officer shall grant a further period of time
prior to commencement of the work aected) he shall file a written protest with the contracting officer, stating clearly and in detail the basis of his protest. EDixcept for such.
protests as are made of record in the manner herein specified and within the time limit
stated, the records, rulings, instructions, or decisions of the contracting officer shall be final
and conclusive. Instructions and/or decisions of the contracting officer contained in letters
transmitting drawings to the contractor shall be considered as written instructions or
decisions subject to protest as herein provided."
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tract," within the meaning of the "Disputes" clause, whenever he
decides that question.
The "Protests" paragraph provides for two distinct types of action
by a contractor who believes that extra work is being required of
him or that he is being treated unfairly. The first is the submission
of a request for written instructions. This is to be done "immediately" upon the making of the demand or ruling to which the contractor objects. The second is the submission of a protest to the
written instructions. This is to be done within 30 days after their
receipt "unless the contracting officer shall grant a further period
of time prior to commencement of the work affected." The language
just quoted has no counterpart in the provision which enjoins the
contractor to ask for written instructions "immediately." Authority
to waive lack of compliance with that provision is neither expressly
conferred no expressly withheld by the terms of the "Protests"
paragraph.
The decisions relating to "Protests" provisions consistently hold,
however, that a failure to comply with their terms may be waived,
notwithstanding the absence of an express authorization for so doing. 6
These holdings may be explained on the ground that the requirements
imposed by "Protests" provisions are procedural, rather than substantive, in nature and, not being prescribed by law, may be waived by the
agents of the party intended to be benefited thereby, that is, the Government. Thus, it has been said that "The provision requiring protest
within ten days was a provision inserted for the benefit of the defendant and, of course, could be waived by it.' Nor has the presence
of an express authorization been deemed a necessary prerequisite for
the waiver of other forms of contract notices. 8
With respect to the "Protests" paragraph, then, we see that waiver
of a failure to request written instructions is impliedly authorized, and
that waiver of a failure to protest written instructions is expressly
authorized. The contracting officer is mentioned only in connection
with situations of the second type, and the wording used-"unless the
contracting officer shall grant a further period of time prior to coinmencement of the work affected"- 9 is not materially different from
6 Grier-Lowrance Construction Company, Inc. v. United States, 98 Ct. Cl. 434, 461-62
(1943); J. D. Armstrong Company, Inc., IBCA-40 (August 17, 1956), 63 I.D. 289, 316-17
56-2 BCA par. 1043; Jack Witlson, IBCA-7 (June 14, 1955), 62 I.D. 225, 228, 6 CCF par.
61,675; see MoWaters and Bartlett, IBCA-56 (October 31, 1956), 56-2 BCA par.. 1140;
Korsisoj Construction Company, IBCA-9 (May 2, 1956), 63 I.D. 129, 134, 6 CCF par.
61j867.
7 ArundeZ Corporationv. Unisted States, 96 Ct. Cl. 77, 110 (1942).
a Palumbo v. United States, 125 Ct. C. 678, 687-89 (1953) (notices of delays).
9 The Board expresses no opinion upon the question whether the presence of this phrase
negates the existence of an implied authority whereby a failure to protest written instructions could be waived after commencement of the work affected.
Cf. P.L,.S. Coat d- Suit
Corporation, 148 Ct. C. 296, 298-301 (1960).
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the wording used throughout the contract to confer authority upon
that official over matters within the scope of the "Disputes" clause.
It must be concluded that the terminology of the "Changes" and
"Protests" provisions of the instant contract offers no valid reason
for a holding that waiver determinations by the contracting officer
constitute a class of determinations to which the appeal provisions of
the "Disputes" clause do not apply.
Department Counsel seems to find a reason for such a holding in
the statement, which appears in the foregoing quotation from Dec.
Comp. Gen. B-152346, that "The question of whether a claim is timely
and in conformity with the contract provisions is one of law." But
the question with which we are confronted, when a contractor appeals
to us from a failure or refusal of the contracting officer to waive the
defense of untimeliness, is not whether the claim is timely and in conformity with the contract provisions. It is the entirely different question of whether, as a matter of fact, the Government has or will be
prejudiced by reason of the lateness of the assertion of the claim and
whether, as matter of fact, consideration of the claim is justified, notwithstanding its lateness.
The Court of Claims has, upon occasion, distinguished between determinations as to whether particular circumstances do or do not exist,
which it regards as determinations upon questions of fact, and determinations as to whether the contract does or does not attach particular
consequences to given sets of circumstances, which it regards as determinations upon questions of law.
The leading case of Shepherd v. United States 10 illustrates the
application of this distinction to the subject of timeliness. One issue
there raised was whether the contractor had complied with the notice
provisions of articles 3 and 4 of the contract, relating, respectively,
to "Changes" and "Changed Conditions." '1 With respect to that
issue, the decision states:
* R * the contracting officer held that plaintiff was not entitled to maintain
his claim because it had not been filed until after all the work had been com-

pleted. His finding that the claim was not filed until after all the work had
been completed, unreversed on appeal, is binding on its, but his conclusion that
for this reason plaintiff is not entitled to recover is not binding.
Also, the finding of the [War Department] Board [of Contract Appeals] that
plaintiff did not tell the Chief of Operations and the resident engineer that he
intended to make a claim for extra compensation under article 4 is binding on
us; but its conclusion that for that reason plaintiff cannot recover is not binding,
'l25 Ct. Cl. 724 (1958).
The contract was a Corps of Engineers contract that included the same "Changes"
and "Changed Conditions" clauses as Standard Form 23 (Revised April 3, 1942), except
that the provision requiring approval by the head of the department for changes exceeding
$500 was omitted.
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(Italics

Another noteworthy example is provided by Poloron Products,
Inc. v. United States. 3 This case is cited in Dec. Comp. Gen.
B-152346 as authority for the statement that "The question of whether
a claim-is timely and in conformity with the contract provisions is
one of law." A major point of controversy was whether a determination of the contracting officer had been communicated to the contractor
in a manner that was sufficient to start the running of the appeal
period- of 30 days allowed by the "Disputes" clause. Concerning
this point, the decision states:
The [War Department] Board of Contract Appeals granted plaintiff a full

hearing on the merits of its claims because it deemed a consideration on the
merits necessary to a decision on the jurisdictional question presented, that is,

whether a timely appeal had been made. The Board then, in addition to dismissing the appeal for failure to perfect it within the required time, made and

incorporated as part of its decision, detailed findings of fact which were adverse
to plaintiff on all its claims. While the decision of the head of the department
as to the facts is binding on this court under United States v. Wunderlich, 342
U.S. 98, its decision as to whether a timely appeal has been perfected within the

meaning of the contract, being a question of law, is not one to which the limitation of Wunderlich attaches. . C. Shepherd v. United States, 125 C. Cls. 724
729; See. Callahan Construction Co. v. United States, 91 0. Cis. 538, 16.
Thus, we have in effect a two fold decision by the Board, part of which is

binding here and part which is not. (Italics supplied.)

These decisions, together with such contract provisions as the waiver
authorization of the "Changes" clause, clearly show that the process
of reviewing determinations by a contracting officer with respect to
the subject of timeliness, and, in particular, the process of; reviewing
determinations as to whether lack of timely notices or protests should
be waived, is largely a process of determining matters of fact.
It is true, of course, that the question of what ultimate conclusions
should be drawn from the facts found is, as the foregoing decisions
indicate, a question which the Court of Claims sometimes regards
as a question of law, even where the applicable standards of decision
are contractual provisions rather than rules of statutory or common
law. This, however, does not mean that the Court regards the drawing of such legal conclusions, much less the making of the findings
of fact from which they are drawn, as beyond the jurisdiction conferred by the "Disputes" clause or by such documents as the Charter
of this Board.15 It merely means that the Court regards such legal
conclusions as not possessing the degree of finality prescribed by the
"Disputes" clause or by section of the so-called Wunderlich Act,'6
125 Ct. . at 729.
x 12.6 Ct. Cl. 816 (1953).
14 Id. at 824.
as 43 CPR 4.4.
1041 U.S.C. sec.. 321.
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and as open to 'the wider type of judicial review permitted byv section
2 of that Act.'7
The previously cited Shepherd case is a good example. There the
Court disagreed with, and refused to abide by, the conclusions of the
contracting officer and the War Department Board of Contract Appeals with respect: to certain subjects. But iti specifically held that
the factual determinations made by those officials with respect to the
same subjects were binding. Nor did it. so much as suggest that -the
jurisdiction conferred upon those officials had been exceeded when they
drew the conclusions' which were later overruled by the Court, or when
they issued the decisions which gaveeffect to such conclusions.
A 'striking llustration 'of the proposition that the existence of jurisdiction to decide- does, not depend upon the finality of the decisions
rendered. is afforded by, XqWilliams Dredging ompany v. United
States.18 That, casel involved a question of contract interpretation
which- had beeni decided by 'the Army Board' of' Contract Appeals
pursuant to a memorandum of 'the Secretary of War' that authorized
the Board, in certain circumstances,to "consider and administratively
pass on appeals not specifically or impliedly authorized by the contract.." The Court of Claims held, that the decision of the Board was
without binding effect, ince te question decided- related to contract
interpretation'and thus was. a question of law, and since 'neither the
"Disputes" clause nor the memorandum of the Secretary of War gave
finality to decisions uponquestions of law. The effect of the memorandumiwas described by the Court in the following words:
It is evident that the:Secretarywas authorizing the Board to act for him in
the. way that any owner would act if a contractor was dissatisfied with the way
he was treated by the owner's representative in charge. le would listen to
the contractor's story, and if he thought that his representative had been unfair,
he would reverse him. He would'do this, not because the contract gave him
any authority to make a final decision which would bar the contractor from
relief in the courts for breach of contract, but because it would be the natural and
fair way for an owner to act. And just as the contractor in the supposed
case could sue for' breachof contract if his appeal to the owner did not give
him satisfactory relief, so can the contractor with the Government, if he has not
contracted away his right to do0'so.' 9

A more recent illustration is to be found in William:A. Smith ContratigCmpany, In. v. United States.2 0 There the Court of Claims
was called upon to review a decision of the Interior Board. 2 ' That
41 U.S.C. sec. 322.
is 118 Ct C; 1 (1950).
-d. at 16-17. The significance of this passage as a guideline-for the determination of
contract disputes is stressed. in Casino. Construction Caomeny, IBCA-412 (February 20,
1964), 71 I.D. 61, 62, 1964 BCA par. 4059, and Bastern Meaintenance Company, IBCA-275
(November'29, 1962), 69 I.D 215, 220, 1962 BCA par. 3583, 5 Gov. Contr. 44(h).
°292 P. 2d 847 (1961).
IL William A. Smith Contracting Company, Inc., IBCA-8
(une 16, 1959), 66 I.D. 233,
59-1 BCA par. 2223, 1 Gov. Contr. 481, 482.
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decision had allowed one claim of the contractor, but had disallowed
two others. Each of the disallowed claims turned upon an issue which
the Court regarded as an issue of contract interpretation, and, therefore, as an issue of law. The Court, accordingly, held thatthe decision
of the Board upon these claims was 'subject to review under section 2,
rather than section 1, of the Wunderlich Act. It then turned its attention to the merits of the disallowed claims, held that the interpretation which the Board had placed upon the relevant contract provisions
was the correct one, and gave judgment against the contractor. The
Court, however, nowhere suggested that the Board erred in venturing to hear and decide claims which turned primarily, if not wholly.
on what were, in the eyes of the Court, questions of law.
V
The Charter of the Interior Board expressly adopts the concept of
jurisdiction we have been discussing. 43-CFR 4.4 states:
The Board exercises the authority of the Secretary in deciding appeals from

findings of fact or decisions by contracting officers of any bureau or office of the
Department of the Interior, wherever situated, or any field instauation thereof.
Decisions of the Board on such appeals are final for the Department. The Board
may, in its discretion, decide questions which are deemed necessary for the
complete decision on the issue or issues volvedin: the appeal, includng questions of law (Italics supplied).

Pursuant to this provision the Board has held that its jurisdiction
comprehends the determination of questions of law, whether presented in the form of pure questions of law or in the form of ined
questions of law and fact.2 2
When all of these considerations are taken into account, it is evident
that the principles governing the determination of questions of law,
in disputes pertaining to contracts offer no support for a conclusion
that the defense of untimeliness can be waived by the contracting
officer alone.:
A second ground which has been advanced as support for such a
conclusion is that the authority to waive is conferred in terms which
mention only the contracting officer and, hence, may be exercised only
by him. This argument is necessarily inapplicable to situations
where, as in the case of a failure to ask for written instructions, the
authority to waive is conferred by legal implication, rather than by
express provision, since the reasons for implying such an authority
are no less valid when the persons who will exercise it include the head
of the Department and his authorized representatives than they. are
when such persons consist of the contracting officer and his authorized
22 Robert J. Gordon onstruction Company, IBCA-216 (April 21, 1960),, 60-1 BCA Dar.
2594, 2 Gov. Contr. 2S6; fonmercial Metals Company, IBCA-99 (August 27, 1959), 66
LD. 298, 305, 59-2 BCA par. 2298, 1 Gov. Contr. 600, 601.
.-
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representatives. Thus, the argument that the waiver authority of
the contracting officer is intended to be exclusive could, in any event,
be applicable only to situations where such authority is expressly
granted to the contracting officer, as in the case of the provision of
the "Changes" clause that "the Contracting Officer, if he determines
that the facts justify such action, may receive and consider" late
claims.
With respect to situations of the latter type, the argument in question lacks force because it is inconsistent with a' well-established
principle of Government contract law. This principle is to the effect
that a contract provision which grants the contracting officer authority
to decide particular matters does not exempt his decisions upon such
matters from review under the "Disputes" clause, unless the provision
affirmatively discloses an intent that the decisions made by the contracting officer with respect to such matters are to be final.
A notable discussion. of the principle just mentioned appears in
Fred R. CombCo. v. United States.2 3 The Bureau of Indian Affairs
had made a contract which contained a "'Disputes" clause (Article 15)
applicable to "disputes concerning questions arising under-this contract," and which also contained a clause (Paragraph 4) providing
that the Com issioner.of Indian Affairs-who was the contracting
officer-"shall be the interpreter? of "the true: intent and meaning
of the drawings and specifications." 24 A dispute arose over the interpretation of one of the specifications, the Conmnissioner decided the
dispute against the contractor, an appeal was taken, and the Secretary
of the Interior reversed, the CommissionerY 0 The Comptroller Gen2a100 Ct. Cl. 259 (1943).
24 The contract was on a form, designed for use in connection with W.P.A. projects,
that included the same "Disputes" clause as Standard Form 23 (Revised September 9,
1935), with modifications which made special provision for the determination of certain
types of labor disputes and which, inthe phrase first above quoted, substituted "questions"
for "questions of fact."
u Prior to World War II, appellate decisions under "Disputes" clauses were usually made
by the head, or an assistant head, of the department concerned. This arrangement had
various drawbacks; for example, the officials concerned rarely had time to conduct formal
hearings, give personal consideration to the record, or observe other quasi-judicial safeguards. As a result, most major: contracting agencies now utilize boards of contract
appeals, who serve, on behalf of'the head of the department, as the "duly authorized representatives" mentioned in the "Disputes" clause. In the Department of the Interior; the
first step away from, the earlier arrangement was the vesting of jurisdiction to decide
contract appeals In the Solicitor' of the Department: This was accomplished by Order No.
2392 (12 F.R. 8423), dated December 9, 1947. The second step was the creation of the
Interior Board of Contract Appeals, the vesting in it of jurisdiction over contract appeals,
and the establishment of quasi-judicial rules of procedure to govern the presentation and
consideration of such appeals. This was accomplished by Order No. 2509, Amendment
No. 22 (19 .R. 9428) and by 43 CFR, Part 4 (19 F.R. 9389), both of which became
effective on December 31, 1954.
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eral, however, refused to give effect to the determination of the Secretary, and the contractor brought suit' for the amount allowed: by the
latter. The Court of' Claims held for the contraddtor, saying:Many times in this court the Government has defended a suit on the ground
that the claimant, had failed to pursue his contructual remedy of appealing
to the head of the department from an adverse ruling of the contracting officer,
but this is the first case that has been presented to us in which -the Government
has taken the position that the contractor has not even this remedy and that, the
contracting officer's decision is final and subject to review not even by his
superior in the department.
*

.ee

*

*

*

*

*

In justice to Government counsel it should be said that this position is but
halfheartedly advanced. It was the position taken by the Comptroller General
when he denied the claim. It is patently unsound.
Paragraph 4 of the general conditions of the specifications did make the Commissioner of Indian Affairs, who was the contracting officer, the interpreter of
the intent and meaning of the drawings and specifications, but it did not say
that his interpretation thereof should be final and subject to review neither by
the courts nor by his superior. It must be read in connection with another
provision of the contract, of which it is a part, to wit, article 15 of the contract,
which provides for an appeal to the head. of the department from the decisions
of the contracting officer on disputes concerning questions arising under the
contract. Effect must be given, of course, to all parts of the contract; no provision should be construed as being in conflict with another one unless no other
reasonable interpretation is possible. 'This is axiomatic. Paragraph 4 of the
general conditions' of' the specifications is not' in conflict with article 15 of the
contract. Paragraph 4 makes the Commissioner of Indian Affairs the interpreter
of the meaning of the specifications, but it does not make his interpretation final
and conclusive; it does not say that there shall be no appeal therefrom to the
head of the department.
The provisions of article 15 of the contract apply to such disputes as well
as others. It is clear that the contractor in this case did have a right to appeal
to the head of the department t '

In United States v. Joseph A. go U.A
27 the'Supreme Court
was presented with a problem which turned upon contractual provisions similar to those involved in the Comb case, 8upra, except that
the function of interpreting the'drawings and specificatidus was vested
in a subordinate of the contracting officer. This subordinatehad made
a ruling upon a quiestion of interpretation, from which the contractor
had made no attempt to take an appeal either'tt the contracting officer
or to the head of the department. The question presented was whether
this failure barred the contractor from maintaining a suit to contest
20100 Ct. Cl. at 26466.;
X 328 U.S. 234 (1946).
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the ruling. The Supreme Court held against the contractor, saying
that the decision of the subordinate was "clearly appealable" under the
"Disputes" clause, and that "no justifiable excuse is apparent for respondent's failure to exhaust the appeal provisions" of that clause.2 8
The principle affirmed by these decisions has, moreover, been recognized as extending to decisions upon the question of whether the defense
of untimeliness should be waived. In the appeal of Burton-Rodgers,
Ino.,29 counsel for the Government sought to have the Armed Services
Board of Contract Appeals dismiss a claim which the contracting officer had denied on the specific ground of untimeliness. The. claim was
asserted under a "Changes" clause which provided that claims must be
asserted within 30 days from receipt of the notification of change, but
that "the. Contracting Officer, if he decides that the facts justify such
action, may receive and act upon any such claim asserted at any time
prior to final payment under this contract." so The Board refused to
dismiss, saying:
:
Counsel contends that the power to receive and act upon late claims is within
the sole discretion of the Contracting Officer and that his decision in this respect
is not appealable to the Secretary of the Navy, or this Board as his authorized
representative for the purpose of deciding disputes on appeals.
::

*

*

.

*

-.

*X:

*

:

*

8*I

Clearly, the question of whether Appellant's claim should be received and acted
upon was a matter about which the parties could, and did dispute. The Contracting Officer rendered a decision adverse to Appellant in this respect. However, in
the absence of any language giving finality to this particular determination, the
case falls within the provision of the disputes clause, article 6. * * * In the
absence of language giving finality to decisions called for by separate clauses,
such as the one in the changes clause regarding temporal circumstances, such
decisions are not exceptions to the; disputes clause. This interpretation was
established by the Comb case and its application extends as far back as to include
the view taken by the predecessors of this Board. See Leo Sanders, BCA No.
955, dated 15 June 1945, 3 COF 862;' Everett Marine Ways, Inc., NBCA No. 203,
dated 14 March 1947. In the instant case, we hold that the Contracting Officer's
decision as to whether the facts justify receiving and acting upon Appellant's
claim is appealable to the Secretary of the Navy under the terms of the disputes
clause of the contract. Hence, as the authorized representative of the Secretary
Id, at 239-40.

ASBCA No. 5438 (March 7, 1960), 60-1 BCA par. 2558.
8 The contract was a Navy Department contract that included the same "Changes"

0

clause and, so far as pertinent to the decision, the same "Disputes" clause as Standard
Form 32 (November 1949 edition).
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for such purpose, there is no lack of jurisdiction on the part of the Board to
consider the matter.'

The position that determinations of the contracting officer with
respect to waiver of the defense of untimeliness are subject to review
under the "Disputes" clause has been upheld by us in a long line of
decisions.32 It has been upheld by the Armed Services Board of
Contract Appeals and its predecessors, not only in Burton-Rodgers,
Inc. and the appeals there cited, but in other decisions as well. 3 3 It
has also been upheld by the Corps of Engineers Board of Contract
Appeals.34
Further support for this position is to be found in the decision of
the Court of Claims in Guyler v. United States.3 ' There the contracting officer had rejected, under a "Changes" clause which contained the
same temporal provisions as the clause here involved, a claim that had
been presented more than 30 days after receipt of the notification of
change.3 61 The Court began its discussion of the subject by quoting
the proviso in the "Changes" clause which permitted the contracting
officer to consider late claims, and then went on to hold:
The contracting officer was hundreds of miles away.

As soon as plaintiff

learned that the contracting officer intended to require the plaintiff to paint the

interior masonry walls, he immediately filed a claim for pay for the extra work.
These facts clearly called for the contracting officer to make an adjustment under
the plain terms of the proviso. The ends of justice required that he do so. If
the facts of this case do not justify the use of the quoted proviso, it is difficult
to conceive a set of circmustances that would.
260-1
2Morgan

BCA at pp. 12, 416-17.
Construction Company, IBCA-299 (September 6, 1968), 1963 BCA par. 3855,

5 Gov. Contr. 489(g) (notices of changed conditions and delays)i; C. C. Terry, IBCA-330
(July 30, 1963), 1963 BCA par. 3805, 5 Gov. Contr. 405 (protests); Montgomery-Macri
Company and Western Line Construction Company, Inc., ICA-59 and IBCA-72 (June 28,

1963), 70 I.D.. 242, 253-59, 1963 BCA par. 3819, 5 Gov. Contr. 419 (notices of changes,
changed conditions, and delays); Monarch Lumber Company, IBCA-217 (May 18, 1960),

67 I.D. 198, 200-03, 60-2 BOA par. 2674 2 Gov. Contr. 290 (notices of changed conditions
and delays); Utility Construction!Company, IBCA-149 and IBCAA161 (June 19, 1958),
65 I.D. 278, 58-1 BCA par. 1804 (notices of delays),; see Flora Construction Company,

IBCA-101 (September 4, 1959), 66 I.D. 315, 322, 326, 59-2 BCA par. 2312, 1 Gov. Contr.
647-50 (protests and notices of changes) ; MoWaters and Bartlett, supra note 6 (protests)
J. D. Armstrong Company, Inc., supra note 6 (protests).
as Todd Shipyards Corporation, ASBCA Wos. 2911 and 2912
January 25, 1957), 57-1
BCA par. 1185 (notices of changes) ; Baylaine Worsteds, Inc., ASBCA No. 1842 (Janu-

ary 21, 1955) (notices of delays).
a4 See J. A. Jones Construction Company, Eng. C & A No. 1082 (May 20, 1957) (notices
of changed conditions).
8 314 . 2d 506 (1963).
36 The contract was a Corps of Engineers contract that included the same "Changes"
clause and,- so far as pertinent to the decision, the same "Disputes" clause as Standard
Form 23A (March 1953).
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In the light of the entire record, we find that plaintiff is entitled to recover
on his claim for the additional painting *

These statements reveal that the Court of Claims is unwilling to attach finality to an arbitrary or capricious failure or refusal of the
contracting officer to waive the defense of untimeliness. The appeal
taken by the contractor under the "Disputes" clause had resulted in
the contracting officer's rejection of the claim being sustained, and,
hence, there was no occasion for the Court to make an explicit ruling
that the defense of untimeliness could have been waived by the appeals
board. Nevertheless, the holding of the Court that the contracting
officer's determination was not conclusive leads naturally to an inference that his determination was open to review under the general
appellate procedures established by the "Disputes" clause.
The only authority cited in Dec. Comp. Gen. B-152346 as support
for the statement that "The Board itself cannot waive the defense"
is P.L.S. Coat & Suit Corporationv. United States."' The claim involved in that case arose under a "Changes" clause which contained
temporal provisions identical with those interpreted in BurtonRodgers
words:

n.'

The Court summarized its ruling in the following

Deliveries under this contract were completed May 15, 1953, and final payment
was made June 18, 1953. Plaintiff's claim directed to the contracting officer
was made on January 12, 1954, some seven months after final payment. It was
rejected on the very same grounds which we find applicable here, i.e., that it
was untimely under the contract provisions. The ASBCA, despite the Government's assertion of untimeliness, rendered a decision against plaintiff on the
merits of the claim. However, the question as to whether plaintiff's claim was
timely and in conformity with the contract provisions is one of law which may
be decided here. Poloran Products, Inc. v. United States, 126 C. Cls. 816, 824.
We hold it was not, and plaintiff's petition with regard to its claim under this
contract must be dismissed. Adherence must be had to those provisions of
Government contracts which provide the mechanics for settling disputes on the
administrative level.

United States v. Holpuch Co., 328 U.S. 234; United States

v. Blair, 321 U.S. 730, 735

This passage reveals that the Court of Claims rejected the claim
because it was filed after final payment and, therefore, was not within
7 314 F. 2d at 810.
68 Supra note 9.
39 Supre note 29.
AD Supra note 9, at 300-01.
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the scope of the waiver authority expressly granted the contracting
officer by the "Changes" clause. There is no intimation that if the
claim had been filed before final payment, the Court would still have
rejected it, on the quite different ground, nowhere mentioned in the
opinion, that the ASBCA lacked authority to review the contracting
officer's determination not to waive. On the contrary, the last sentence
of the quoted passage with its citation of the Holpuch case, spra 4
in which the Supreme Court applied the "Disputes" clause to a decision upon a matter that another provision of the contract' specifically
authorized a particular official to decide, is an intimation that determinations with respect to waiver are not exempt from review under
that clause.
A provision which states, as does the "Changes" clause, that the
contracting officer "if he determines that the facts justify such action,
may" (Italics supplied) consider a late claim, necessarily reposes a
considerable measure of judgment and discretion in the contracting
officer. The exercise of judgment and discretion, however, is something which is often required of contracting officers, and which is quite
capable of being reviewed in an appropriate manner under the "Disputes" clause. The appeal of Conn Structors,"' contains an apt illustration. One of the matters there in controversy was the propriety
of a ruling by the contracting officer that concrete forms should not
be stripped from the lower floors of a building before the concrete
pouring operations for the upper floors had been completed, unless
secondary shoring was placed to support the upper floors. The contract provided that "Forms shall be removed only with approval of
Contracting Officer." The decision of theASEBCA states:
* *
~Having agreed to be bound by the discretionary decision of the contracting officer, appellant can prevail in its claim for additional compensation under
the "Changes and Extras" article of the contract only by establishing that the
discretion was abused and the decision was arbitrary or unreasonable.
*

*

*

*

*

*:

*

The contracting officer here was obligated [by a contract provision] to prohibit the removal of supporting forms and shoring "until members have acquired
sufficient strength to support safely their weight and the load thereon.
He was compelled to consider the "complete safety of the structure" requirements
of the contract provision. In making his decision he had also to consider the
safety of appellant's employees and Government personnel who were required to
note 27.
ASBCA Nos. s162, 5195 and 5245 (April 28, 1960), 60-1 BCA par. 2627.

aSupra
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be in and about the buildings being constructed. To permit early stripping of
forms, desired by appellant, the contracting officer decided complete safety of
the structure 'and personnel required secondary shores as prescribed in his
directives. The testimony of some of the experts indicates that secondary shoring was necessary. In these circumstances, that is, where qualified experts
differ, a decision made and requirements imposed which are inaccord with the
opinions of some of the experts cannot be said to be arbitrary or unreasonable.
Where the safety of property and personnel is involved, we believe it reasonable
to expect the decision to be in accord with that opinion which assured the desired
result. We find the decision to be reasonable and that the requirements imposed
were not "Changes or Extras.' '
'

It follows that the presence in a contract of language explicitly authorizing the contracting officer to determine whether the defense of
untimeliness should be waived, and in so doing to exercise the judgment and discretion inherent in such expressions as "justify" and
"may," offers no valid reason for a holding that the exercise of such
judgment and discretion is exempt from review under the "Disputes"
clause.
We are forced to conclude that the statement "The Board itself cannot waive the defense" is inconsistent with sound principles that are
supported by the weight of authority.
There remains the question of whether this statement, by virtue of
its inclusion in Dec. Comp. Gen. B-152346, has binding effect with
respect to the instant appeal. As Department Counsel points out, we
have ruled that decisions by the Comptroller General on specific questions of law are binding upon the Board.44 In making these rulings
we had regard to the policy expressed in the Dockery Act of July 31,
1894, as amended by the Budget and Accounting Act of June 10, 1921,
that "Balances certified by the General Accounting Office, upon the
settlement of public accounts, shall be final and conclusive upon the
Executive Branch of the Government * * .4
The situation presented by the instant appeal, however, does not
fall within the statutory policy. The cases mentioned in the preceding
s 60-1 BA at p. 12,988.
4Merritt-Chapman
Scott orporation, IBCA-240 (November 9, 1961), 68 I.D. 863,
364, 61-2 BA par. 3194, 4 Gov. Contr. 83; Reid Contracting Company, Inc., IBCA-74
(December 19, 1958), 65 I.D. 500, 516-19, 58-2 BA par. 2037, 1 Gov. Contr. 50-52.
Accord: Gainesvslle Scrap erond; Metal ompany, ASBCA No. 3460 (May 28, 1957), 57-1
BCA par. 1274.
a July 31, 1894, see. 8, 28 Stat. 207; June 10, 1921, title III, sec. 304, 42 Stat. 24;
81 U.S.C. sec. 74. See Broolcs-Calloway
mpapy v. United States (on remand by the
Supreme Court)i 97 Ct. 1. 702, 704-05 (1943),; Econorn Pumps, Inc., IBCA-94 (ebruary 1, 1957), 57-1 BCA par. 1178.
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paragraph were cases where the claim appealed to the Board was the
selfsame claim upon which the Comptroller General had passed. In
such circumstances the relitigation before the Board of a question of
law which had been decided by the Comptroller General in the due
exercise of authority conferred upon him l law would hardly seem to
be consistent with the principle of "res judicata," as expressed in the
statutory phrase "final and conclusive." 4 6 On the other hand, the
claims now before the Board are ones upon which, so far as the record
shows, the Comptroller General has never had occasion to pass. The
holding in Dec. Comp. Gen. B-152346 was not rendered with respect to
those claims and, hence, the claims are not "res judicata" and, as applied to them, the holding is not a "final and conclusive" determination,
but merely a precedent.-7 Decisions of the Comptroller General are
significant and valuable precedents in the field of Government contracts, and have been repeatedly followed by this Board. Here,
however, the precedent is so outweighed by other precedents that it
should not be followed.

The motion for reconsideration, therefore, is denied.
A review of the appeal file has convinced the Board that it was on
sound ground when in the decision of August 27, 1963, it concluded
"that the holding of a conference for the purposes stated in 43 CFR
4.9 would simplify procedures and may provide for a speedier disposition of the appeals." The matters that would be considered at
such a conference include, among others, the definition of the precise
content of the issues, the need for further findings of fact by the contracting officer, the scope of the issues to be covered at the hearing,
the identity of the witnesses and documents to be presented, and the
extent to which testimony relevant to issues of timeliness would also be
relevant to other issues. The Board will, at an early date, set an
appropriate time and place for the conference.
IIERBEr J. SLAUGHTER, Member.

WE CONCUR:

THOxAS M. DUERSTON, Member.
PAUL H. GANTT, Chairman.
4f
. Magnolia Petroleum Company v. Hunt, 320 U.S. 430 (1943) B. G. Browns,Jr., and
Company, IBCA-356 (July 26, 1963), 1963 BCA par. 3799, 5 Gov. Contr. 406(k).
41 This is also true of Dec. Comp. Gen. B-153672 (April 1, 1964) which, as reported in
6 Gov. Contr. 189, appears to parallel in some respects Dec. Comip. Gen. B-152346.
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Decided April 17, 1964*

Mining Claims: Patent-Administrative Practice
The proceedings leading to the cancellation of a mining claim will not
be reopened many years after the decision has become final in the absence
of a compelling legal or equitable basis warranting reconsideration and
an application' for patent on a mining claim is properly rejected where,
more than sixteen years before the patent application was filed, the claim
had been declared null and void and thereafter canceled.

Mining Claims: Determination of Validity-Mining Claims:
Contests-Rules of Practice: Appeals: Failure to Appeal
'

decision declaring a mining claim null and void is conclusive,. and will
not be reopened and vacated in the absence of a strong legal or equitable
- basis warranting reconsideration even though the basis for the cancellation
hasibeen found, in other proceedings,:to be-erroneous, where the claimant,
who received notice of adverse charges against his claim, fails to answer
the charges as required and falls to appeal or otherwise attack the decision
'declaring his claim invalid and takes no action with respect to the claim
'for many years.

Administrative PracticeMining Claims: Hearings
A hearing is not required by departmental practice or by the requirements of due -process on the rejection of an application for a patent on
mining claims which,: over 25 years before the patent application was
filed, were. declared null and void in adverse proceedings or by a default
decision' after notice of charges against the claims and an opportunity for
a hearing thereon were given the record title owner of the claims.

iRules of Practice: Appeals: Failure to Appeal
One who fails to appeal from the cancellation of a mining claim is not
entitied to a patent for which 'application is filed more than 25 years after
such cancellation, even though the cancellation was erroneous.

Res Judicata
The doctrine of re& judicata or its administrative law counterpart, the
doctrine of finality of administrative action, has been recognized and
applied in appropriate cases before the Department of the Interior since
1883. This doctrine is designed to achieve orderliness in -the administration of the public lands as well as finality of decisions which have been
closed finally and.have not been appealed or otherwise attacked.

les Judicata

'

When an administrative officer 'has; acted within his jurisdiction and
a judicial review of such action has not been sought on a timely basis,
the principles of estoppel, laches and res judicata are merged in the doctrine
of finality of administrative action and are operative to bar a claim for
relief.
*Not in chronologial order.

71 I.D. No. 5
788-42-64----1
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Administrative Practice
Administrative practice, no matter how long standing, is not controlling
when it is clearly erroneous.
APPEAL FROM LAND OFFICE DECISIONS

The Union Oil Company of California and others' have each
appealed to the Director of the Bureau of Land Management from
decisions of the Manager of the Colorado Land Office issued on
February 16 and 23, 1962. These decisions rejected mineral patent
applications for oil shale placer mining claims on lands in Garfield
and Rio Blanco Counties, Colorado. The Secretary assumed supervisory jurisdiction because of the importance of the issues involved
and assigned the case to the Solicitor for final decision.2 Since the
facts out of which these appeals arise are, identical or similar and,
since all of the claims involve identical issues and common questions
of law, the appeals will be considered together.,
* The Manager rejected each of the patent applications under consideration on the ground that appellant's mining claims had been
.declared null and void in adverse proceedings brought by the Government between 1930 and 1933 on the charge of failure toperform annual
assessment work. In 1935, in a case not involved in this appeal, the
Supreme Court held that failure to perform annual assessment work
was not a ground for cancellation of oil shale placer claims by the
Government. Ikes v. Virginia-CoZorado DeveZoprent.Corporation,
295 U.S. 639 (1935). The basis of the Manager's decisions in the
present cases was not that the original cancellations were correct as
a' matter of law at the time; they were made, but rather, that
"-under * * * principles of finality of administrative action, Iestoppel
by adjudication, and res judicata * *," they cannot now be challenged.
As a preliminary matter, the appellants have joined in a motion to
vacate the Colorado Land Office Manager's decisions or, in the.'alternative, to remand these cases for full hearing, after notice, of matters
of fact and law relied upon by the Manager in rendering his decisions.
The motion is based on assertions which, for the most part, raise the
same issues involved in the appeal. The issues raised in the motion
will, therefore, be disposed of in this opinion together with the issues
raised by the appellants on the appeal.
' The decisions of the Land Office Manager are first attacked on the
ground that the Department was required by law and regulation to
provide a hearing on the questions of fact and law decided by the
l The appeal numbers, the names of the appellants, the serial numbers of their patent
applications, and the dates of the decisions appealed from are set forth in Appendix A.
2 Memorandum of the Secretary, May 8, 1962.

169]

UNION OIL COMPANY OF CALIFORNIA ET AL.

171

A:pri 17, 1964

Manager. It is further asserted that. the Manager exceeded his authority in that the decisions rendered by him were tantamount to an
adjudication of the validity of the appellant's mining claims, no
hearing having been held. This, appellants contend, operates to,
deprive them of due process of law.
The assertion is then made that the cancellations upon which the
Manager based his decisions were of no effect since the Department
never obtained personal jurisdiction over the contestees in the original
proceedings 'and, in fact, never actually canceled some of the claims
upon-which the present appellants base their applications.
Assuming, arguendo, that the Land Office Manager had the au-thority to decide these cases without providing a de novo hearing in,
each case, the appellants assert that the principles upon which the
Manager based his decision are not, controlling here. They contend
that, so long as he retains Jurisdiction over the lands in question,
the Secretary may, in the exercise of his supervisory authority,
vacate any decision subsequently found to be in error even though
the time within which an appeal could be prosecuted has expired.
This, the appellants contend, is what occurred: when the Secretary
-decided The Siale Oil Copany, 55 LBD. 287 (1935), which "over-.
ruled" prior departmental decisions canceling oil shale placer claims
for failure to perform annual assessment work.
Next, the appellants contend that the doctrine of ye judicata is,
not applicable to administrative decisions.
The appellants further assert that the principles of finality of adminstrative action, estoppel by adjudicationand res udicata areinapplicable in the present case since the Supreme Court, in Iokes v=:
Virginia-Colorado Devel opent (Jorporation, supra, held that thecancellation of a mining claim. upon the ground of failure to perform
annual assessment work was beyond the jurisdiction and power con-ferred by law upon the Secretary and that such cancellation is nowsubject to collateral attack.
Finally, the appellants contend that since Ickes v. Virgiania-Colorado:
,supra, and The Shale Oil Company, supra,
Development Corpration
the Department has consistently treated the early decisions of the
Land Commissioner as being void and of no legal effect and has at all
times prior to February 1962, recognized the validity of the appellants'
claims.
Early DepartmentalDecisions and Policy
Before considering the appellants' contentions, the early decisions
and departmental policy regarding oil shale placer claims will be
examined briefly.
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Prior to 1920, the Department of the Interior held that failure to
perform annual assessment work on mining claims3 rendered the
land subject to relocation by others but did not constitute grounds for
the Goverinmeit to cancel such claims. P. Wolenberg, 29 L.D. 302
(1899). Thereafter, all oil shale lands were withdrawn from location
by the Mineral Leasing Act of February 25, 1920 (41 Stat. 451, 30
IJ.S.C., sec. 193), subject to the rights of owners of valid mining
,claims "thereafter maintained in compliance with the laws under
-which initiated.";
fInO Emil Krshnio, 52 L.D. 282 (1927), the Department held that
failure to perform annual assessment work was a failure to maintain
a claim under the law and automatically subjected the claim to cancellation by the Government. The Supreme Court rejected this theory
in, Wilbur v. Krwdhni, 280 U.S. 306 (1930), and held that a failure
So do assessment work could not be challenged by' the Government
f ollowing the resumptionof work on the olatm.
Following Wib ur v. Krshni, s8qpra, the Department took the
position that the United States could make a lawful challenge to the
validity of an oil shale claim for failure to perform annual assessment labor if such challenge was made before assessment work was
resmed on the claim.4 : Accordingly, the Land- Commissioner ordered that new adverse proceedings be commenced on each claim on
which there was an actual default and no resumption of the annual
labor required by the statute.However, in lkes v. VTirginia-ColoradoDevelopment Corporation,
supra, the Supreme Courtdelined to acdept the Department's theory
that oil shale claims ould be canceled where assessment work was
delinquent and' had not been resiumed. The Court: said that the decision of the Department in canceling these clainis " * * went beyond
the authority conferredby law." 295 U.S. at 647.
Shortly thereafter, the Department issued its decision in The Shale
Oil Company, 55 I.D. 287 (935), which recalled and vacated the
departmental decision in Virginia-Colorado Development Corporation, 53 I.D. 666 (1932) i and held that all other departmental decisions
and instructions which were inconsistent with the decision of the
Supreme( Court were "overruled." The early decisions canceling the
claims now being considered were never reopened, recalled or vacated
in proceedings following The Shale Oil Company, supra.5
As required by the Mining Law of May 10, 1872 (Rev. Stat., secs. 2324, 2325; 30
U.S.C., sees. 28, 29).
4Inastrctios8
53 I.D. 131 (1930).
I With one exception, no appeals were taken from the decisions of the Land Commissioner which canceled the claims in issue here. In one case, the cancellation of the
Oyler Nos. 1-4 oil shale placer claims was appealed tothe Secretary of the Interior. The
cancellation was upheld by the Secretary (The Index Shale Oil Compan, A-16465 (Mar.
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ProceduralRequirements of DepartmentaZRegu7ations, the Admrinistrative ProcedureAct, and the Fifti Amendment
As stated above, the appellants have joined in a motion to vacate
the Land Manager's decisions and/or to remand the case for full
hearing on issues of fact and law. The motion is based, in part, jon
the assertion that the Manager was required to refer. the matter to a
hearing examiner for a full hearing and that his failure to do so is
tantamount to an attempt to invalidate the claims without a hearing
of any kind. However, hearings were in, fact held in the contest proceedings involving many of the claims included in this appeal 6 and
the then-owners of those claims participated ill the hearings, and preserved their right of ppeal.7 The reapplication for a patent by a
claimant after-bis claim has been contested successfully or, after. his>
patent application has been denied does not. require the Department:'
to grant a new hearing. (Cabbs ExplorationCo.,. 67 I.D. 160 (1960).
The assertion that a de novo hearing is now requr ed is without merit
where such cancellations were made in default proceedings in the
manner prescribed by applicable departmental regulations,8 the owners
having been:properly served with notice of contest and provided an
opportunity to challenge. the cancellation of the claim. This same
contention was raised and rejected by the Department in Oabbs Ewploration Co., spra. The latter case was upheld on review by the
United States Distr t Court for the District of Columbia and affirmed
on appeal to the United States Court of Appeals for the District of
Columbia Circuit.Y The opinion by the court contains.the following pertinent discussion concerning the adequacy of notice:
10, 1932)), and the final Departmental decision was not challenged by subsequent court
action. The Oyler Nos. 1-4 claims form the basis for an: application filed by Pacific Oil
Company which was rejected. by the Manager in February 1962, and which is included
among the rejections on appeal herein.
6

The folilowing claims were canceled in contest proceedings in which the owners of the

claims participated:

.

.

-

L

Carbon Nos. 1-4 (Colo. No. 030979), canceled In Contest No. 12029
Elizabeth Nos. 1, 2and 4-12 (Colo. No. 030979), canceled in Contest No. 12029
02875
Southeast (Colo. No.
1)(, canceled in Contest No. 12972
Northeast (Colo. No. 028751), canceled in Contest No. 12972
Northwest (Colo. No. 028751),, canceled ln Contest No. 12972;
Oyler 1-4 (Colo. No. 12327), canceled in Contest No. 12039
Jack Pot Nos. 4-11 (Colo. No. 045092), canceled in Contest No. 13038
v The applicable Rules of Practice provided as follows:
No person who has failed to answer the contest affidavit, or having answered, has
failed to appeal at the hearing, shall be allowed to appeal from the final action or
decision of the Manager * * * 43 C.F.R., sec. 221.49, 19 F.R. 9056 (1954).
Circular No. 460, entitled "Manner of Proceeding in Contests Initiated Upon a Report
by a Representative of the Generalw Land Office," is reproduced in full and attached
hereto as Appendix B. . Sections 4, 5 and's thereof set forth the form and manner of
Issuing the notice of contest to the claimant In this class of cases. This Circular was
effective at all times relevant here,
5 Gabbs Bwploration. Go. V. Udall, 315 F. 2d 37 (1963).
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The owners of the * * * claims were not denied due process in the original
contests, for it is clear that they had adequate notice of the contest against them,
they were offered a hearing, and they were informed of the cancellation of their
claims. In view of what we have previously stated, there was no jurisdictional
defect in the 1929 contests. * 9 * 315 F. 2d at 39-40.

As recognized in the Gabbs Exploration Co. decision, supra, the

essential elements of due process are notice and an opportunity to defend against the charges asserted. (Simon v. Craft, 182 U.S. 427
(1901); Cameronv. United States, 252 U.S. 450 (1920)). The failure
of the owners of these claims to participate in the contest proceedings
of which they had adequate notice and in which they had an opportunity to defend the validity of the claims at a hearing does not entitle
such owners or their su&cessors in interest to another opportunity for
a hearing on the same question. The fact that an opportunity for a
hearing was forfeited by the default of the owners of these claims does
not furnish the basis for a claim that due process of law has been
denied. (See Arnmerica Surety Co. v. Baldwin, 287 U.S. 156, 169
'(1932); Opp Cotton Mills Inc. v. Administrator of the Wage and
-HourDivision of the Departmentof Labor, 312 U.S. 126,152 (1941)).
Appellants' assertion that failure to order a new hearing deprived
them of due process is, therefore, rejected insofar as notice of contest
is found to have been adequate in the original contest proceedings.
In those cases in which the requirements of notice were definitely
'met prior to the cancellation of the claim, the- then owners of the
claim having participated in the contest proceedings, the order affirming the decision of the Land Manager will, for reasons set out herein,
become effective immediately.
In the remaining cases, the appellants will be granted 60 days
within which to submitmaterials relating solely to their contention
that their claims were canceled without compliance with the requirements of notice. Thereupon,'a determination regarding the sufficiency
of notice will be made. If necessary, hearings will be ordered to
resolve any factual questions which remain unresolved on the record.
If no such materials are received from these appellants within the
60-day: period, they will be considered to have conceded that the
Departmental records accurately reflect the facts regarding the issuance of notice. in the, early contest' proceedings and the determination
will be made on the basis of the present record.
Effect of the Shale Oil Company Case

Upon the authority of the decision of the Supreme Court in Ikes
v. Virginia-ColoradoDevelopment Corporation, supra, the decision

of the Commissioner declaring oil shale placer claims forfeited in
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The Shale Oil Company, spra, was reversed by the Department.10
It was stated in the Department's decision that:
* * * The above-mentioned decision of the Department in the Virgina-Colorado Development Corporation case and the instructions of June 17, 1930, are
hereby recalled and vacated. The above-mentioned decisions in the cases of

'FrancisD. Weaver and Federal Oil Shale Company and other Departmental

decisions in conflict with this decision are hereby overruled. The Commissioner's
decision is reversed and the record in the case remanded with instructions to
reinstate the application and entry in toto and dispose of the same unaffected by
the default in the performance of assessment labor, and if all else is found
regular, to clear list the application for patent. (Italics supplied.) 55 I.D. at
290.

The appellants contend that, by overruling all departmental decisions in conflict with The Shale Oil Company, supra, the Secretary
exercised his supervisory authority to nullify all conflicting decisions
of the Land Commissioner including those involved in the present
'appeal. In other words, it is argued that while the earlier decisions
purported to cancel appellants' claims, The Shale Oil Company, supra,
reinstated or corrected them in accordance with the decision of the
Supreme Court in Ickes v. Virginia-ColoradoDevelopment Corporation. We do not agree. This is not what the decision either said
or accomplished.
The language in The Shale Oil Company case distinguishes those
cases actually before the Secretary from those which were not. As
to the former, the Commissioner's decisions canceling the claims were
expressly recalled and vacated. The latter were merely "overruled."
The Department of the Interior has often "overruled" former
holdings without in any way nullifying the action taken thereunder.' 2
.To nullify action previously taken by giving retroactive effect to a
change in administrative practice or legal ruling does violence to the
settled principle of finality of administrative action. In this regard,
the following statement set forth in Franco Western Oil Company,
I The Shale Oil Company, 55 I.D. 287 (1935).

The Shale Oil Company decision had

been held up to await the Ickes. v. Virginia-Colorado Development, Corporationdecision
then pending in the Supreme Court.
R See e.g., Francis D. Weaver, 53 I.D. 175 (1930), and The Federal Shale Oil Corpanty, 53 I.D. 213 (1930), both of which were cited in The Shale Oil Company and merely
"overruled." They have been treated as simply "overruled" ever since. See the cumulative Table of Modifted and Overruled Cases in the frontispiece of Interior Department
Decisions.

See ItructionsJ 35 L.D. 549 (1907).

*12

And see Franco Western Oil

osnpany, 65

I.D. 427 (1958); Anna B. Paul, A-24350 (1947) (upheld by the District Court for the
District of Columbia in Anna R. Paul v. Marion Clauson, Civil No. 330948 (unreported) )S;
Solicitor's Op., 58 I.D. 319 (1943); Timothy Sullivan, Guardian of Juanita Blsenpeter,
46 L.D. 110 (1917), overruling Heirs of Susan A. Davis, 40 L.D. 573 (1912) Bertha M.

Birkland, 45 L.D. 104 (1916)'; Lillie F. Stirling, 39 L.D. 346 (1910).

The rule of prospec-

tive operation of administrative rulings has been, followed by other Governmental agencies. See generally, Davis, Adsvenistrative Law- Treatise, secs. 5.09 and 17.07.
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65 I.D. 427 (1958), adequately summarizes the Department's longstanding practice:
* * * the rule applied by the Department on those occasions when it has
specifically considered the question as to whether, because of a change in the
interpretation of a statute, its holding should have retroactive effect, has been
to deny such effect to its decisions. 65 I.D. at 429.

In Safarile v. Udall, 304 F. 2d 944 (D.C. Cir. 1962), the: Court. of
Appeals for the District of Columbia Circuit upheld the long-standing practice of the Department of the Interior to 'give prospective
application to its decisions The Court therein stated:
* * * the Secretary of the Interior * * should have and does have authority,
when he promulgates an interpretive regulation, or hands down a decision
placing a different construction on a statute or regulation, from that laid
down in an earlier decision or regulation, to give prospective operation only
to the later regulation or decision. (Italics supplied.) 304 F. 2d at 950.

It is therefore concluded that' the departdental decision in The
Shale Oil Company, supra, merely recalled and vacated the earlier
decision in that particular case " * * thereby depriving the earlier
opinion of all authority as as precedent." 3 It is further concluded
that the decision in The Shale Oil Company, supra, had no effect
onthe casespresently before us in this appeal.
Application of the Doctrine of Finality of Administrative Action
The contention made by appellants that the doctrine of res judicata
has no application to decisions of administrative agencies is er-

roneous. 4 The contention that the doctrine of reg judicata (or its
administrative-law counterpart-the doctrine of finality of admin-

istrative action) has not been recognized and applied before the
Department of the Interior is similarly unsupportable. Since 1883 1
the Department has consistently held that the doctrine of res judicata
is applicable to departinental decisions. 6 In 1886, Secretary tamar
stated, in Rancho San Rafael De La Zanja, 4 L.D. 482, that:
* * * Unless the principle of res judicata is ecognized administrative action
may become involved in chaos; the labors of the Department would become too
cunbrous to admit of their intelligent discharge; uncertainty would cloud
every inchoate title and, in many instances, vested rights would be endangered.
4 L.D. at 482.
Is Black, Law Dictionary (4th ed. 1951).
14See generally, 50 C.J.S., Jvdgments-Publia Officersi and Boards, sec. 606; 2 Davis,
AdministrativeLawn Treatise, sec. 18.10 and authority cited therein.
it See Meredith v. The Atlantic and Pacific Railroad Corpeany, 2 L.D. 499 (1883).
1 See,, e.g., Edward Christman, 62 I.D. 127 (1955); H. W. Rowley, 58 I.D. 550 (1943).;
Henshao v. B71maker, 56 I.D. 241 (1937).; Charles Perkins,; 50 L.D. 172 (1923) ; JLillie
T.. Kelly,. 49 L.D., 659 (1923) ; Fdiok v. Shackleford, 47 L.D. 558 (1920); Lacey.v.
Grondor7, 38 L.D. 553 (1910); Gammon v. Weaver, 26 L.D. 383 (1898) ; Mee v. Hughart,
23 L.D. 455 (1896); Mary C. Stephenson, 11 L.D. 232 (1890) ; A. T. Lamphere, 8 .D.
134 (1889) ; Higginsv. Wells, 3 L.D. 21 (1884).
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I 'addition to the numerous departrnental'deitions recognizing
the doctrine of administrative action, it has been implemented: in the
rules of practice before the Department.""
The doctrime of ires
wjudicata, as applied in administrative decisions
by this Deparhint, is designed to achieve orderliness in the adcinistration of the public lands as well as finality of decisions which
have been closed finally and have not been appealed or otherwise
attacked. Every reason of policy which supports the doctrine in
the Ad~ts is' applicable here. There must be an end to administrative litigation also. Public rights as well as private cannot be
indefinitely suspended because further litigation may someday be
initiatedI
In applying the doctrine here, we are aware of the principle, urged
so strongly by the appellants, that since the Secretary has a continuing
jurisdiction with respect to public lands until a patent issues, he is
not estopped byT the principles of res judicata and finality of administrative action, from correcting or reversing an erroneous decision
by his subordinates or his predecessor in office. However, where, as
'here, the claim has been declared null and void in regular proceedings
and the mining claimant acquiesces in such decision for many years,
the. decision nullifying the claim will be treated as. conclusive and
will not be reopened in the absence of a legal or equitable basis
warranting reconsideration. (Gabbs Exploration Co., 67 I.D. 160
(1960); Gabbs Exploration Co., A-28213 (May 24, 1960) and A28213 (Supp.) (July 11, 1960); Garfleld County Exploration Co.,
A-28351 (August 30, 1960); Langdon H. Larwill, A-28697 (May 16,
1963). Nor does the fact that the legal basis for the decision has later
been held by the court of appeals or the Supreme Court to be erroneous
require a reconsideration and reversal of cases finally decided before
the change in the interpretation or application of the law. (See e.g.,
Edward Christman, 62 I.D. '127 (1955); Lillie Mt. Kelly, 49 L.D. 659
(1923) 'aindteev. Hughart,23L.D.455 (1896))..
In Lillie M. kelly, supra, the Department of the Interior had
canceled homestead entries after the issuance' of the receiver's receipt.
Kelly did not appeal from the decision and acquiesced therein for
five years or more. In similar proceedings in another case (Thomas J.
Stoekley, 44 L.D. 178 (1915)), the decision of the Secretary was
Prior to revision in 1956, 43 C.F.R. sec. 221, provided as follows:
No appeal shall be had from action of Director affirming the decision of the manager
in any case where the. party adversely affected shall have failed to appeal from the
decision of said manager. 43 C.F.R. sec. 221.74.
The pertinent portion of the revised regulations provides:
Bffeot of Failure to ppeal. When any party fails to appeal from an adverse decision of the Directors that decision shall as to such party be final and will not be
disturbed except for fraud or for gross irregularity. 4 C.F.R. sec. 221.10, as
revised in Circular 1950, 21 F.R. 186.0, March 27, 1956.
733-462-64--2

IT
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challenged in a suit in equity and appealed eventually to the Supreme
Court. The Court, in Stockley v. United States, 260 U.S. 532 (1923),
held that:
The action of the Commissioner of the General Land Office, therefore, in
directing a contest against Stockley's entry three years after the issuance to
him of the receiver's receipt, was unauthorized and void. (Italics supplied.)
260 U.S. at 544.

Following the Supreme Court's decision in the Stockley caseMrs.
Kelly 'applied for an unrestricted patent claiming the earlierecontest
against her entry was "unauthorized and void." The Department's
decision contains the following pertinent statement:
* * * The Department has held that a decision made in accordance with
the practice prevailing at the time it was rendered, if accepted by the parties
affected as final, will not be reopened for the reason that the practice then
prevailing has subsequently been held erroneous by the Supreme Court. (Italics
supplied.) 49 L.D. at 662.

The principle upon which the Department relied in canceling
numerous oil shale placer claims was declared by the Supreme Court
to be erroneous and beyond' the authority: conferred by applicable
statutes. Ickes v. Virginia-Colorado Development Corporation,
supra. The early decisions in the cases presently before the Secretary were not appealed and the Department has not vacated them.
They were acquiesced in by those adversely affected for over 25 years.
"The fact that * * *" the principle on which these earlier decisions
are based is "* * * now held bythe Supreme Court to be erroneous
is not deemed a sufficient reason for reversing and annulling decisions
which have become final." Mee v. Hughart,supra.
Jurisdictionof the Land Commissioner and Effect of Ickes v. Virginia-ColoradoDevelopment Corporation
The appellants contend that the Supreme Court, in Ickes v.
irgn'a-Colorado Development Corporation, supra, held that the
Department of the Interior was without jurisdiction to cancel claims
for failure to do assessment work. Of course, no adjudication can be
said to be res judicata if it was rendered by a tribunal not having
jurisdiction."' But the Court did not hold that the Department lacked
jurisdiction. To the contrary, it was held that:
There was authority in the Secretary of the Interior, by appropriate proceedings, to determine that a claim was invalid for lack of discovery, fraud,
sCompare, Best . Polk, 85 .S. (18 Wan.) 112 (1873), with, Minter v. Urommelin,
59 U.S. (18 low.) S7 (1855). And compare, Doolan v. Oarr, 125 U.S. 618 (1887), with,
Quinbp v. onlan6 104 U.S. 420 (1882), And see, American School of Magnetio Healing
v. McAnnulty, 187 U.S. 94 (1902).
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or other defect, or that is was subject to cancellation by reason of abandonment.19 295 U.S. at 645.

And on the question of the Secretary's authority to cancel for failure
to perform assessment work, the Court stated:
We think that the Department's challenge, its adverse proceedings, and the
decision set forth in the bill went beyond the authority conferred by law.

295

U.S. at 647.

It is on the basis of this language that appellants contend that the
Secretary was without jurisdiction to challenge these claims. A
close examination of that language, the history of the litigation and
related decisions require the rejection of appellants' contention.
Earlier, in Wilbur v. Krusknio, 280 U.S. 306 (1930), the Court had
concluded that the Department could not cancel claims upon the
ground of failure to do assessment work following the resumption
of work. The Court did not deny the Secretary's jurisdiction. In
fact, it affirmed his full authority to consider the case but found that;
he had " * * interpreted and applied a statute in a way contrary
to its explicit terms * * *. 20 In explaining the effect of the Secretary's error in construing the statute 2' Roberts v. United States, 176
U.S. 221 (1900), was quoted as follows:
*

8Every
*

statute to some extent requires construction by the public officer

whose duties may be defined therein. Such officer must read the law, and he
must therefore, in a certain sense, construe it, in order to form a judgment
from its language what duty he is directed by the statute to perform. l' * * 176
U.S. at 231.V

A clear analogy exists in the principles applicable to the public
lands. Cameron v. United States, 252 U.S. 450 (1920). Tn the
Cameroncase the Court stated:
By general statutory provisions the execution of the laws regulating the
acquisition of rights in the public lands and the general care of these lands
is confided to the Land Department, as a special tribunal; and the Secretary
of the Interior, as the head of the Department, is charged with seeing that this
authority is rightly exercised to the end that valid claims may be recognized,
invalid ones eliminated, and the rights of the public-preserved. 252 U.S. at
45960 .
19 Citing Cameron v. United States, 252 U.S. 450, 460 (1920); Cole v. Ralph, 252 U.S-i
286 (1920)
Black v. Elkhorn Mining Co., 163 U.S. 445, 450 (1896); Brown:v. Gurney,
201 U.S. 184, 19 193 (1906) ; Farrell v. Lockhart, 210 U.S. 142, 147 (1908).
20280 U.S. at 319.
21
The Mineral Leasing Act of 1920, 41 Stat. 451, 30 U.S.C., see. 193
22 See also, United State e rel. Hess. v. Fisher, 223 U.S. 683 (1912)
and Decatur v.
Pauling, 39 U.S., (14 Pet.) 497 (1840).
23 Citing Rev. Stat., sees. 441, 453, 2476; United States v. Schurz, 102 U.S. 378, 395
(1880) ; Lee v. Johnson, 116 U.S. 48, 52 (1885),; Knight v. United States Land Ass'n.
142 U.S. 161, 177, 181 (1891) ; Riverside Oil Co. v. Hitchcock, 190 U.S. 16 (1903).
The nature and extent of the Department's jurisdiction over the disposition of public
lands, and particularly under the mining laws, was more recently discussed in Duguid v.
Best, 291 P. 2d 235 (9th Cir. 1961), in the following terms:
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And further:
True, the Mineral Land Law does not itself confer such authority on the land
department. Neither does. it place the authority elsewhere. But this does not
mean that the authority- does not exist anywhere, for, in the absence of some
direction to the contrary, the general statutory provisions before mentioned
vest it in the land department. .252 U.S. at 46 1 n

These' principles were. most recently reiterated by: the Supreme Court
in Best v. Humboldt Mining Co., 371 U.S. 334, 337 (1963).
In United States v. Vinona & St. P.B. Co., 67 Fed. 848 (8th G ir.
1895), wff'd., 165 U.S. 463 (1897), the Court of' Appeals set forth
the following test for determining whether the Land Department has
jurisdiction over the subject matter with which it purports to deal:
* * * Jurisdiction of the subject-matter is the power to deal with the general
abstract question, to hear the particular facts in any case relating to this question, and determine whether or not they. are sufficient to invoke the exercise

of that power. The, test of jurisdiction is whether the tribunal has power to
enter upon the inquiry, not whether its conclusion in the course of it is right
or wrony.!
(Italics supplied.) 67 Fed. 959-60.

Having concluded that the Secretary or the Land Commissioner had
jurisdiction over the subject matter of the claims presently in dispute,
and that they had the necessary authority to enter upon the inquiry as
to the validity of the claim, we have only to determine the ultimate
affect of an error of law committed by these officials in the exercise
,of this authority.' In this regard, we do not question that the appellants or their predecessors in interest could have invoked judicial review of the Department's decisions under applicable precedent, 2s even
It is undisputed that the Congress has granted to the Secretary of the Interior
general supervisory authority over public business relating to public lands, including
mines.
*a * * there can be no question as to the power and authority of the Secretary
of the Interior, under' the grant of authority to supervise public business on public
lands, including mines, to initiate through the subordinate Bureau of Land Management a contest in order to see "that valid claims on public land may be recognized,
invalid ones eliminated, and the rights of the public preserved." 291 P. 2d at 241.
See also Cole v. Ralph, spra, fn. 19; Farrell v. Lockhart, spra, f. 19; Brown v.
Gurney, supra, fn. 19; and Black v. Elkhorn Mining Go., supra, fn. 19. And see generally,
Standard Oil Co. of California v. United States, 107 F. 2d 402 (9th Cir. 1940).
25See also, United States v. Northern Pao. R. Co., 95 Fed. 864 (8th Cir. 1899), affI'd.,
177 U.S. 435 (1900) ; and Poltz v. St. Louis ci S.R. By. Co, 60 Fed. 316 (8th Cir. 1894).
And see King v. McAndrews, 111 Fed. 860 (8th Cir. 1901), wherein the court stated the
principle as follows:
"The test of jurisdiction is not right decision, but the right to enter upon the
inquiry and to make some decision. [Citations]
ence a patent evidehcing an
erroneous decision of a question of law or a mistaken determination of an issue of
fact, which the department was vested with the power, and charged with the duty,
to decide, is as impervious to collateral attack as one which is the result of correct
conclusions." 111 Fed. at 864.
a See e.g., El Paso Brick Co. v. McKnight, 233 U.S. 250 (1914), wherein the court held
that an order erroneously issued by the Department refusing a patent for a mining claim
could not deprive the claimant of vested rights " e ef E I or while the General Land
Office had power of supervision over the acts of the local officers, and could annul entries
obtained by fraud or made without authority of law, yet if the Department's cancellation
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though the timne within which the claimants could have appealed to the
Secretary had expired. The claimants, following the decision in Ickes
V. Vifrgiiia-CaoradoDevpelopment Corporation, s

.pra,
had at least

two alternatives open to them to protect their claiis. They could
have petitioned the Secretary to exercise his supervisory authorityto
recall and vacate the Land Commissioner's cancellation of the claim
as he had done in The Shale Oil Company, supra, or they could have

sought relief in the courts in proper proceedings instituted for that
purpose.27 The claimants did neither.
Since the judicial relief which was available to the claimants was
equitable in nature, it was incumbent upon them to seek judicial relief
within a reasonable time after the Supreme Court, in the TFirginiaColorado Development Corporation case, had determined that the

cancellations by the Department were erroneous. Otherwise, the
claimants' judicial remedy would be subject to the equitable defenses
of estoppel and laches unless it were clearly shown that the decision
of the Department was void ab initio.

When, as here, the administrative officer has acted within his jurisdiction and a judicial review of such action has not been sought on a
timely basis, the principles -of estoppel, laches and res judicata are
merged in the doctrine of finality of administrative action and are
operative to bar appellants' claim for relief.. This conclusion is in
accord with the principles set forth in the several recent cases discussed
above, all of which involved oil shale placer claims. 2 8 -The following
was based upon a mistake of law, its ruling was subject to judicial review when properly
drawn in question in judicial proceedings, inasmuch as the power of the land office is notunlimited, nor can it be arbitrarly exercised so as to deprive any person of land lawfullyentered and paid for." 233 U.S. at 257-58. (Italics supplied.).
27 See e.g., Sanford v. Sanford, 139 U.S. 642 (1891); Shepley v. Cowan, 91 U.S. 330'
(1873) ;.Silver v.'Ladd, 74 U.S. (7 Wal1) 219 (1868).

In Sanford v. Sanford, supra, the court said:
"* * * where the matters determined are not properly before the department, or'
its conclusions have been reached from a misconstruction, by its officers, of the law
applicable to the cases before it, and it has-thus denied to parties rights which, upon!
a correct construction, would have been conceded to them, or where misrepresentations
and fraud have been practiced, necessarily affecting its judgment, then the courts, ean'
in a proper proceding, interfere and control its determination so as to secure the just
rights of parties injuriously affected."
(139 U.S. at 647. (Italics supplied.)

See also, Mof[fat V. United States, 112 U.S. 24 (1884) ; Bernier v. Bernier, 147 U.S. 242
(1893) ; Moore v. Bobbins, 96 U.S. 538 (1877); Johnson v. Powsley, So U.S. (13 Wall.)
72 (1871) ; Lindsey v. Hawes, 67 U.S. (2 Black) 554 (1S62 )L; Lytle v. Arkansas, 63 U.S.
(22 How.) 193 (1859')i; Garland v. Wynn, 61 U.S. (20 How.) 6 (1857) ; Barnard's Heirs
v. Ashley's Heirs, 59 U.S. (8 How.) 43 (1855) ; Cunningham v. Ashley, 55 U.S. (14 How:)
377 (1852)i.
I IE
.
I
-28 See Langdon H. Larwill, A-28697 (May 16, 1963) ;-Gabbs Exploration Co., 67 .D.
160 (1960) ; aff'd. Gabbs Exploration Co. V. Udall, 315 F. 2d 37 (D.C. Cir. 1960) Garfield
County Exploration Co., A-28351 (August 30, 1960) ; J. C. Nelson, 64 ID. 103 (1957),
See also, Charles D. Edmonson, 61 .D. 355 (1954), and cases cited therein.
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language, used by the court in Gabbs Exploration Co. v. Udallksupra,
in rejecting similar claims, is particularly pertinent here:
Here neither plaintiff nor its predecessors in interest took timely action to have
the wrong righted, and plaintiff cannot complain of the Secretary's failure to
reopen the case. It is significant also that in all the cases cited to us in which a
prior decision was reopened the longest period elapsing before reconsideration
was three years. Here twenty-seven years have elapsed between the alleged
wrong (1929) and plaintiffs attempt to have it corrected (1956). There might
be some reason to impel the Secretary to reopen a prior decision in order to purge
X an incorrect determination, but the passage of time might prevent or greatly
hinder a proper determination of the initial question, in which case it would be
inappropriatef or him to reopen the case even though he retains jurisdiction over
the land in dispute
*e * 315 F. 2d at 41.29.

It is evident that the Secretary or the Land Commissioner, in the
.KniWOnic case, in the Virginia-ColoradoDenelopment Corporation

'case, and in the cases before us in this appeal, had the duty, the responsibility and, necessarily then, the jurisdiction to construe the statute.
7 nie
The construction placed upon the statute was appealed in Krus
and in Virginia-ColoradoDevelopment Corporation,and the contention of the appellant that the Secretary erred was upheld. However,
in the cases before us, appellants cannot complain after nearly 30 years
of silence, inaction, and acquiescence. Neither they nor their " * *
predecessors in interest took timely action to have the wrong righted
* * *')
GabbsExplorationCo.v.Udal,315F.2dat41.
Past Administrative Practice
Finally, the appellants contend that, following the decision in -okes
v. Virginia-ColoradoDevelopment Corporation,supra, and until the
Manager's decision in February, 1962, rejecting their applications, the
United States has consistently recognized the validity of the subject
mining claims. They contend that there has been a long-standing,
continuous and consistent administrative interpretation and application of the Virginia-ColoradoDevelopment case beginning with the
) epartment's decision in The Shale Oil Company, spra. In this
regard, the appellants rely upon certain letters written by officers of
the Land Department which expressed the view that the previous
: MThe court also observed that:
The Department of the Interior, which has recognized the right of the Secretary to
reconsider certain prior decisions, has also recognized that there must be some time limit
on such reconsideration. As Assistant Attorney General Van Devanter said in Aspen
Consolidated Mining Co. v. William&, 27 L.D. 1, at 11*
"The parties remain the same and the one complaining of the former decision has
taken timely and decisive action to have the alleged wrong corrected." 315 . 2d
at 40-4L
:
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decisions of the Land Commissioner canceling oil shale placer claims
were void and had no effect on the claim.80
The argument advanced by the appellants is not based on the facts.
While some officials of the Department may have expressed the view
that the original cancellations were void and of no effect, at the
same time, action was taken with respect to the subject land which
was entirely inconsistent with the recognition of valid and subsisting
claims.
1On
April 15, 1930, pursuant to Executive Order No. 5327, all oil
shale deposits owned by the United States were withdrawn, subject
to valid existing rights, from lease or other disposal, except for
application for patent under the mining laws for metalliferous mining
claims or application based on claims initiated prior to the date of
the withdrawal. The withdrawn lands were reserved for purposes
of investigation, examination and classification. See Instruotions,
Circular No. 1220, 53 I.D. 127 (1930). Among the lands included
in the withdrawal are those here under consideration as indicated in
the instructions dated April 22, 1931, from the ommissioner of
the General Land Office to the Register, Denver, Colorado, which
listed among the subdivisions in Colorado covered by Executive
Order No. 5327 all of secs. 7 to 36, T. 4 S., R. 99 W., 6th P.M.
Executive Order No. 5327, above-mentioned, attached to the lands
here under consideration 'as a secondary claim land operated to withdraw, them from the public domain when the determination that
the mining claims were null and void for failure to do assessment
work became final, since, on the termination of the mining locations,
possessory title to the lands reverted to the United States. See
Cameron v. United States, 252 U.S. 450 (1920) ; Gabbs Emploration
Company, 67 I.D. 160, 169 (1960); and Solicitor's Opinion, 55 I.D.
205, 208 (1935). And see, Vanadium Corporation of America, et al.,
A-26914 (September 8, 1954). As a result of the decisions of the
Land Commissioner in 1930 and 1931 declaring these claims null and
void for failure to do assessment work, Executive Order No. 5327
, The following documents were submitted by the appellants as evidence of the Departofent's position:
1. Letter of July 29, 1935, from the Commissioner of the General Land Office to the
Register, Denver, Colorado (attached as Appendix C-1)1.
2. Letter of April 22, 1936, from Ida Dere, Grand Valley, Colorado (then owner of the
Lucy Agnes Nos. 1-2 oil shale placer claims)i, to the Commissioner, General Land Office
(attached as Appendix C-2).
3. Letter of May 4, 1936, from the Commissioner, General Land Office, to Ida Dere,
Grand Valley, Colorado (attached as Appendix C-3).
4. Letter of July 4, 1944, from the Commissioner, General Land Office, to Mr. W.
Porter Nelson, Denver, Colorado (attached as Appendix C-4).
5. Letter from the Commissioner, General Land Office, to Mr. Edward Altenbern,
DeBeque, Colorado (attached as Appendix C-5).
6. Letter of October 31, 19&5, from the Acting Secretary of the Interior to the Secretary
of the Navy (attached as Appendix C-6).
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was operative to exclude all subsequent entries thereon, except as
permitted by the order.
On February 6, 1933, Executive Order No. 6016 authorized the
issuance of oil- and gas leases under the Mineral Leasing Act on lands
withdrawn by Executive Order No. 5327.
Pursuant to the later Executive Order, the Department has issued
numerous oil and gas leases and the rights of the third party lessees
have intervened. Some of the bil and gas leases are still outstanding
and proceedings have been instituted under the Multiple Mineral
Development 'Act (Act of August 3, 1954, as amended (30 U.S.C.,
sec. 527)), to determine the rights as between oil shale placer claimants and lessees under oil and gas leases issued by the United States.
Such proceedings have been suspended pending the outcome of the

subject appeals.

'

'

The important p oint here is that, on' many of the tracts in question,
the United States, acting largely by and'through this Department,
has, for some 25 years since the cancellation of the oil shale placer
claims, exercised exclusive control over the land and has permitted
third parties-to acquire rights therein. In view of these facts, the
assertion on appeal that the United States or the Secretary of the
Interior has recognized the validity of these mining claims and has
not taken action which is inconsistent therewith, is without support.
But even assuming, arguendo, that a long-standing continuous and
consistent departmental recognition of these claims is shown, such a
showing would not entitle the appellants to patents on these claims.
For reasons heretofore stated, the validity of these claims was not
established by the decision of the Department in The Shale Oil Company case, supra, nor by any subsequent administrative or judicial
action, and any administrative practice to the contrary would have
been clearly erroneous. Administrative practice, however long-standing and consistent, is not controlling when it is clearly erroneous.
County of arin v. United States, 356 U.S. 412 (1958) ; Fishgold v.
Sullivan Drydock c Repair Corp., 328 U.S. 275 (1946); Burnet
v. Chicago Portrait Co., 285 U.S. 1 (1932); Webster v. Luther, 163
U.S. 331 (1896) ; Merritt v. Cameron, 137 U.S. 542 (1890);' United
States v. Graham, 110 U.S. 219 (1884) ; Swift Company. v. United
States, 105 U.S. 691 (1881). And see Solicitor's Opinion, 6.8 I.D. 372
(1961), and cases cited herein.
Furthermore, the application of doctrine of administrative practice
or construction is "* * * restricted to cases in which the construction
involved is really one of doubt and where those to be affected ave
relied on the practical construction, and rights have accrued by reason
of such reliance." Studebaker v. Perry, 184 U.S. 258, 269 (1902).'1
3:'

ee generally, Annot., 73 L. Ed. 322 (1928), and, Annot., 84 L. Ed. 28. (1939)i.
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,(Italics supplied.) Here the appellants have, attempted to demonstrate the existence of a long-continued practice .by this Department
in recognizing the validity of their claims. In support thereof, they
have submitted the documentation above-mentioned. 3 2 Yet there is
no clear showing that any of the appellants knew of or relied upon
any of these documents at the time they acquired an interest in their
claims. Indeed, it appears that the existence of such documents became known to the appellants only after their claims were challenged
and their patent applications rejected by the Land Manager in 1962.
Under these circumstances, no rights have accrued to the appellants
by reason of the alleged departmental pradice.
In summary, we have .found (1). that the Secretary and his duly.
authorized agent, the Land Commissioner, had jurisdiction to enter
upon inquiry as to the validity of oil shale placer claims under the applicable statutes; (2) that they had the jurisdiction to construe such.
statutes in defining their authority; (3) that in the exercise of this
function they may have erred in canceling claims including some of
the claims upon which the patent applications in the present case are
based; (4) that these cancellations were not appealed from by the appellants or their predecessors in interest; () that neither the appellants nor their predecessors in interest sought to attack these decisions
for over 25 years. We conclude that, on the principles of re8 jUdicata,
finality of administrative action, and laches, the said decisions of the
Land Commissioner and the Secretary of the Interior are binding on
the parties thereto and their successors in interest insofar as these
claims were actually canceled in the original contest proceedings in:
which the then-owners of the claims were properly served with notice
of contest and provided an opportunity for a hearing respecting the
validity of the claim.
As heretofore mentioned, the following claims were canceled in contest proceedings in which the then-owners of the claims participated,
thus eliminating any question concerning the sufficiency of or defects
in the issuance of notice:
Claim

Patent Application

Carbon Nos. 1-4 -Colo.
Elizabeth Nos. 1 2, 4-12 -Colo.
Southeast Colo.
NortheastColo.
Northwest I
Colo.
Oyler Nos. .1-4 -Colo.
Jack Pot Nos. 4-11 Colo.
a2See footnote 30, supra.
7V3-462-64
3

No.
No.
No.
No.
No.
No.
No.

030979
030979
028751
028751
028751
012327
045092

Contest

No.
No.
No.
No.
No.
No.
No.

12029
12029
12972
12972
12972
12039
13038
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As to these claims, the decisions of the Land Manager rejecting applications for patents are hereby affirmed.
As to all other claims involved in this appeal, the final order affirming or reversing the decision of the Land Manager will be held in
abeyance pending a determination of the suffieiency of notice of contest in the contest proceedings in which the claims were canceled.
The appellants holding such claims who wish to pursue the contention
that their claims were canceled without compliance with the requirements of notice, are hereby granted 60 days within which to submit
materials relating solely to such contention. Thereupon, a determunation regarding the sufficiency of notice will be made and a final order entered on the appeal. If necessary,,hearings will be ordered to
resolve any factual questions which remain unresolved on the record..
Appellants who do not submit such materials shall be considered to
have conceded that the departmental records accurately reflect the
facts regarding the issuance of notice in the contest proceedings and
the determination will be made on the basisjof the present record..
'This decision is rendered and the action herein set forth is taken
pursuant to the zauthority delegated to the .Solicitor by the Secretary
,ofthe Interior (210DM 2.2A(4) (a); 24 P.R.1348).
FPANK J.
JBARRY,

~0 oitxor.:
I APPENDIX A
.D

A-29560

: Colorado

Appellant

Appeal No.
-- 7

Manager'3

Serial No.

.

ecision

7

Union Oil (Co. of California

076.67 Feb. 16,
:-: 09072
Feb. 16,
012327 Feb. 16,
Feb.;16,
016334 Feb. 16,
Feb. 16,
;
-

-

- Pacific Oil Company Weber Oil Company -014671
.
Tell ErtliTell Ertl -016671
Henry L. Price -Silmon Smith
CharlesHolmes
.
Gabbs Exploration Company-.
Dwight S. YoungJohn'W. Savage .
Charles-H. TPhen
Barnette T. Napier -

.

018673 Feb. 2.3,
022459 Feb. 16,
022460 . Feb. 16,
0-22461 Feb. 16,
02.87.51 Feb. 16,

Grace A. SavageMaude B. Farnum

-

,:

.

:

1962.
1962.
1962.
1962.
1962.
1962.
:
:
.1962.
1962.
1962.
19.62.
19.62.

19]
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APPENDIX A-Continued
Appellaawt

Appeal No.

A-29560

John W. Savage
John R. Farnuml Jr _ _ St. Clair Napier Catlin
William H. Farnum Jr
Joan L. Savage
Neil . Mincer
Resources TechEnergy
nology Land, Inc.,

Colorado

Manager's

Serial No.

Decision

-

029427
029428

Feb. 16, 1962.
Feb. 16, 1962.

E031342

Feb. 16, 1962.

030979

Feb.
Feb.
Feb.,
Feb.

Wasatch Development Corn-pany.

Joseph B. UmblebyJohn W. Savage -

-034270
034271
045092

Harlan H. Hugg-

DorothyD. Hugg

16,
16,
16,
16,

1962.
.1962.
1962.
1962.

---

APPENDIX B
[Ciriular No. 460]MANNER OF PROCEEDING IN CONTESTS INITIATED UPON A REPORT BY, A
REPRESENTATIVE OF THE GENERAL LAND OFFICE

WASHINGTON,

D.C., February26,1916.

To Speciat Agents, and Registers and Receivers, United States Land
O ffices:
The following rules are prescribed for proceedings in contests initiated upon a report by a representative of the General Land Office.
All existing instructions in conflict herewith are superseded:
1. The purpose hereof is to secure speedy action upon claims to the
public lands, and to allow claimant, entryman, or other claimant of
record, opportunity to file a denial- of -the charges against the entry or
claim, and to be heard thereon if he so desires.;
2. Upon receipt of 'a report this office will consider the same and
determine therefrom whether the facts stated, if true, would warrant
the rejection or cancellation of the entry or claimn.-
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3. Should the charges, if not disputed, justify the rejection or cancellation of the entry or claim the local officers will be duly notified
thereof and directed to issue notice of such charges in the manner and
form hereinafter provided for, which notice must be served upon the
entrymen and other parties in interest shown to be entitled to notice.
4. The notice must be written or printed and must refer to the letter
from this office by initial and date, as authority: for issuing the notice,
and must state fully the charges as contained in said letter; also the
number of the entry or claim, subdivision of land involved, name of
entryman or claimant or other known parties in interest.
5. The notice must also state that the. charges will be accepted as
true, (a) unless the entryman or claimantfiles in the local office within
thirty days from receipt of notice a written denial, under oath, of said
charges, with an application for a hearing, (b) or submits a statement
of facts rendering the charges immaterial, (a) or if he fails to appear
at any hearing that may be ordered in the case.
6. Notice of the charges may in all cases be served personally upon
the proper party by any officer or person or by registered letter mailed
to the last address of the party to be notified, as shown by the record,
and to the post office nearest to the land. When it is necessary to serve
notice on the unknown heirs of- a person in-interest, the'same must be
addressed to that person at his address of record and also at the post
office nearest the land. Proof of personal service shall be the written
acknowledgement of the person served or the affidavit of the person who
served the notice, attached thereto, stating the time, place, and manner
of service. Proof of service of notice by registered letter shall consist
of- the report of the register and receiver who mailed the notices, acecompanied by the post office registry return receipts, or the returned
unclaimed registered letters.
7. If a hearing is asked for, the local officers will consider same and
confer with the Chief of Field Division relative thereto and fix a date
for the hearing, due notice of which must be given entryman or claimant. The above notice may be served by registered mail. By ordinary
mail,, aelike notice will' be sent to the Chief of Field Division.
8. The Chief of. Field Division will duly submit, upon the form
provided therefor, to this office, an estimate of the probable expense
required on behalf of the Government.: He will also cause to be served
subpoenas upon the Government witnesses and take such other steps
as are necessary to-prepare the case for prosecution.
:
9. The Government must appear with: its witnesses on the date and
at the place fixed for said' hearing, unless-there is reason to believe that
no appearance: on behalf of the Government will be required., The
officer in charge of hearings must, therefore, keep advised, as far as:

-
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possible, as to whether the defendant intends to appear at the hearing.
The Chief of Field Division may, when present, conduct the hearing
on behalf of the Government.
10. If the entryman or claimant fails to deny the charges under oath
and apply for a hearing, or to submit a statement of facts rendering
the charges immaterial, or fails to appear at the hearing ordered
without showing good cause therefor, such failure will be taken as an
admission of the truth of the charges and will obviate the necessity
for the Government submitting evidence in support thereof, and the
register and receiver will forthwith forward the case with recommendation thereon to the General Land Office and notify the parties by
registered mail of the action taken. In cases -finally closed upon
defaultof claimant if application to reopenany case is filed with the
register and receiver they will forthwith forward same with recommendations to the General'Land Office.
11. Upon the day set for the hearing and the day to which it may
be continued the testimony of the witnesses for either party may be
submitted, and both parties, if present, may examine and cross-examine
the witnesses, under the rules, the Government to assume the burden of
proving the charges, unless otherwise ordered.
12. If a hearing is had, as provided in paragraph 11, the local
officers will render their decision upon the record, giving due notice
thereof, in the usual manner. When decision is adverse to the Government, notice thereof must be sent to the Chief of Field Division.
13. Appeals or briefs, if filed, must be in accordance with the rules,
but need not be served upon the Chief of Field Division or Government
representative in charge of the hearing.
014. 'The above proceedings will be governed by the rules of practice.
All notices served on claimants or entrymen must likewise be served
upon transferees or mortgagees.
Very respectfully,
CLAY TALLMAN,
Oonmissioner.

Approved:
AXDR1mrs A. JoNsE

FirstAssistant Secretary.

:
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1X
July 29, 1935

REGISTER

Denrver, Colorado.

July 10, 1930,. adverse proceedings were directed against the validity
-of the Liberty No. 1, Oil Shale Placer, SE., See. 22, T. 2 S., R. 95
W., 6th P.M. on the charge that annual assessment work was not performed on the claim for the year ending July 1, 1930, and that work
has not been since resumed.
After notice issued and answer denying the charges was duly filed,
hearing was duly before a'United States Commissioner at Glenwood
Springs, Colorado, on June 11, 1932, at which the Government appeared by attorney and no other appearances were noted. April 12,
1933, you transmitted the record to this office without decision.
On June 3,1935, the Supreme Court decided in the case of Ickes vs.
Virginia-Colorado Development Corporation, that the United States
has no right to declare oil' shale placers null and void because of
failure on the part of the claimants to perform annual assessment
work thereon, and on June 24, 1935, the Department in the case of
the Shale Oil Company, Denver, nlineral application 042552, recalled
and vacated its decision in the Virginia-Colorado Development Corporation case, and overruled its previous decisions in conflict with the
Supreme Court's decision.
From the foregoing it is clear that the adverse proceedings in this
case are invalid for any purpose. Accordingly, contest No. 11823
is dismissed and the case is closed.. Advise the parties hereof.'
Several contest cases involving oil shale' placers are now pending
in your office. In view of the decisions referred to hereinabove, you
are instructed to close out on your records and transmit to this office
all contest cases involving solely the question of a failure to perform
annual assessment work, and failure to resume work on oil shale
placers prior to the date of a challenge by the United States to the
valid existence of the claim, where no answer has been filed by the
claimants. In all cases involving only the question of annual assessment work where answer has been filed by any of the contestees
you will transmit the records to this office without action.You will retain in your files, subject to further instructions from
this office all contest cases involving oil shale placers wherein charges
have been made involving other questions than that above stated, even;
if a charge has also been made in that regard.

CALIFORNIA
UNION OIL COMPANY O
April 17, 1964
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In your response hereto refer to this letter by date and number.
Very respectfully,

(Sgd.)

FRED W.. JOHNSON,
Commnissoner.,

APPENDIX C-2;

Box 477, GRAND VALLEY COLORADO,

April 22, 1936.
CoMMIssIoNER GENERAL LAND Otnt,;
Washington, D.C.
Please advise the undersigned, Ida Dere, why Lucy Agness Oil
Shale Claims Nos. 1 and 2 (being N1/2 , N'' 2 , and S/2N1/ 2 , Sec. 4,
South. R 95 West) should not be clear listed from the
Township
charge of failure to do and perform annual assessment work. Being
contest No. 11750, in keeping with and per tenor of your letter dated

7/29/35, which ordered the clear listing of Liberty Oil Shale Claim

No. 1, being contest No. 11823 addressed to Register of Denver Land
Office. These two claims were valid existing claims on 2/25/20, with
several years assessment work having since been done. The field
Division Inspectors convinced me on or about the year 1927 or 28,. that
it would be useless to go to the expense of answering the Government
contest, but the Supreme Court Decision of 6/3/35,. seemingly has set
at naught all of these former challenges, where the only question was
lack of assessment work. Please clear list my said claims. or advise
me what must be done to get them clear listed.
Yours respectfully,
(Sgd.)

IDA DEmE..

A2PPENfIX C--

- May 4, 1936
IDA DERE,

Box 477, GrandValley, Colorado.
MADAM:

Replying to your, letter of- April 22, 1936, you are advised the
records of this office show that the Lucy Anes- Nos.: 1 and 2 oil shale
placers were declared null and void by this office on August. 18, 933,
because of failure of the owners of the claims to file answer denying
the charge that annual assessment work had not been performed on
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the claims for the year ending July 1, 1929, and that work had not
been since resumed.
On June 3, 1935, the Supreme Court of the United States held in
the case of Ickes vs. Virginia-Colorado Development Corporation,
that the oil shale placer claimant, a party in that case, lost no rights by
failure to do annual assessment work on its claims and that such
failure gave the Government no right to declare the claims null and
void. It further held that proceedings brought by the Government
based solely on such a charge went beyond the authority conferred
by law and did not affect the validity of the claims. In view of this
holding of the Supreme Court, this office considers that it would be
unnecessary to revoke its previous decision holding the Lucy Agnes
claims to be null and void. That decision being without authority
of law is without any effect on the title arising from the location of
the claims.
Very respectfully,
(Sgd.) FRED W. JHiNSON,
Cornni8sioner.
APPENDIX C4

"

July 4, 1944
Mr. W. PORTER NELSON,
607 CaliforniaBuilding, Denver 2, Colorado.
MY DEAR MR. NELSON:
I have your letter of June 15 asking for the present status of the
contest No. 12478 directed against the Sid Nos. 1 to 22 oil shale placer
locations.by our letter No. 1069641 of July 16, 1930.
The letter referred to directed new adverse proceedings against the
locations mentioned on the charge "That annual assessment work to
the value of $100 was not performed upon each or any one of the Sid
Nos. 1 to 22 inclusive, oil shale placers for the year ending July 1,
1930, and that work has not been since resumed." The letter also
directed service of notice of the charge on E. B. McNair and George
W. Habberset, the record title holders of the locations.
On September 16, 1930, answer was filed in the Denver Land Office
by E. B. MeNair in which no denial is made of the allegations contained in the charge, ibut ontestee contended that the Sid Nos. 1 to
22 claims having been located prior to the leasing act of February 25,
1920, constituted valid claims. existent February 25, 1920, and
maintained in compliance with the laws under which they were
initiated, etc.
By our letter of June 24, 1931, to the Register it was stated that as
the answer merely objected to the charge without, denying the allega-
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-tions therein, the contestees were allowed 30 days from notice in which
to file a proper answer or appeal to the Secretary of the Interior and
that if no action was taken within the time allowed the locations would
be declared'null and void without further notice. On August 2,
1931, the Register reported no action taken and transmitted evidence
of service consisting of registry return receipt signed by E. B. McNair
July 24, 1931. Accordingly, by our letter of October 12, 1931, to the
iRegister, the 'locations were declared null and void' as to the interest
therein of E. B. McNair and the Register was directed to serve new
notice of the decision of July 16, 1930, on George W. Habberset. The
records show that such notice was served October 24, 1931, and in his
letter of December 1, 1931, the Register reported that no answer was
filed by abberset within the time allowed. Accordingly. by our
letter of January 7, 1932, to the Register it was held that "The failure
of the contestee to file answer denying the charge is taken as an admission by him of the truth thereof, in view of which the Sid Nos. 1 to
22, inclusive, oil shale placer locations are declared null and void in
their entirety and the United States has taken possession of the land
within the claims for its own uses and purposes." The case was also
closed by that letter.
However, in the, case of the Shale Oil Company (55 I.D. 287) the
Department held, in view of the decision of the Supreme Court in the
case of The Virginia-Colorado Development Corporation (295 U.S.
639) that the adverse proceedings in that case, based on charges of
failure to do annual assessment work must be held as without authority of law and void.
Very truly yours,
(Sgd.)

FRED

W. JoHNSON,
c.ommissioner.

APPENDIX C-5
JUIYy17, 1935
Mr. EDWARD ATEXBERDe Beqe Colo'fado.
MY DEAR SIR:

Replying to your letter of June 25, 1935, addressed to the Register of
the United States land office, Denver, Colorado, and referred here
for reply,. yon are advised that on June 3, 1935, the Supreme Court
of the United States held in the case of Ickes, Secretary of the Interior,
vs. Virginia-Colorado Development Corporation that the oil shale
claimant lost no rights by failure to do the- annual- assessment work
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on its claims, that such failure gave the Government no right to
declare the claims null and void, and that the proceedings brought by
the Government against the claims, based solely on that ground, went
beyond the authority conferred by law and did not affect the validity
of the claims.
In view of that decision the Department, on June 24, 1935, in the
case of the Shale Oil Company, Denver mineral application 042552,
recalled and. vacated its decision in the Virginia-Colorado Development, Corporation case and overruled all its previous decisions in
conflict with the decision of the Supreme Court.
You are, therefore, advised that so far as the jurisdiction of this
office is concerned, any declaration by it- that an oil shale placer claim
is null and void based solely on a charge that the claimant failed
to perform annual assessment work or resume work on the claim
is void and does not affect the right of the owner of the claim to maintain his possession thereof under the mining laws.
However, so far as this office is able to determine from its records
it has never declared null and void any oil shale placers covering the
land embraced in your homestead entry, as to such entry which is now
pending, should you make satisfactory final proof thereon you will
be entitled to a patent if all be found regular, in the absence of any
contest or protest by any other parties making claim of a right to the
land superior to yours. Your entry is the only claim of record on the
tract books of the land office and if any other persons claim the land it
is incumbent on them to contest the entry, and should they do so the
burden of proof that they have valid claims which have not been
abandoned would be upon them.
In the event your homestead entry should be canceled after contest and hearing because of conflict with prior valid mining claims,
you would have the right to apply for repayment of all fees and commissions paid by you in connection with your entry but no reimbursement will be made by the United States for any expenditures on
improvements made for any purposes on the entry. So far as this
office is concerned, no objection would be made by it to the removal of
any such improvements by a homestead entryman after cancellation
of his entry, but this should not be taken as authority for the removal
of structures which are part of the realty in violation of state laws and
of the rights of other parties.
Very respectfully,
(Sgd)

FED- W. JOHNSON,

aomnS:Sioner.
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APPENDIX 0-6
October 31, 1935

The Honorable The SECRETARY OF THE NAvy.
MY DEAR MR. SECRETARY:
Reference is made to the letter of November 1, 1933, of Secretary
Ickes, containing a list of oil shale placer mining claims, with descriptions of the land involved, situated within Naval Oil Shale Reserves
Nos. 1 and 3 in Colorado and No. 2 in Utah, involved in adverse proceedings, and the status of each case.
The adverse proceedings involving all of the said claims were based
upon a charge that annual assessment work had not been performed
upon the claim or claims involved for a stated assessment year and that
work had not been resumed thereon. You were informed in the abovementioned letter that certain claims had been declared null and void
in their entirety and others had been declared null and void to the
extent of the interests of the parties served with notice, and that further action in all pending cases involving the question of assessment
work on oil shale placers was suspended in this office pending a final
decision in the courts upon the matter of the authority of this Department to attack the validity of oil shale placer claims upon the ground
stated.
On June 3, 1935, the Supreme Court, in the case of Ickes vs. Virginia-ColoradoDevelopment Corporation,held that the United States

is without authority to challenge the validity of an oil shale placer
claim on account of failure to perform the annual assessment work, or
to resume work, thereon. All previous action taken upon such
charges in the cases referred to therefore is without effect and void.
The status of the claims so far as this Department is concerned is that
they are subsisting claims which, if located on valid discoveries of
mineral by qualified locators, segregate the land against its subsequent
withdrawal for Naval Oil Shale Reserves unless the claims have been
abandoned.
Sincerely yours,
CHARES WEST,

Acting Secretary of the Intelior.

196

DECISIONS OF THE DEPARTMENT

OF TE

INTERIOR

[71 I.D.

CLAIM OF LAWRENCE M. MONTGOMERY AND, PACIFIC INDEMNITY
COMPANY
TA-266

Decided MAay 14,1964E

Torts: Generally
The United States can be held liable under the Federal Tort Claims Act only
if the individual whose alleged act or omission led to a claim against the
Government is an employee of the United States. Hence, any question concerning that individual's employment is a threshold issue and must be
considered at the outset.

Torts: Conflicts -of Law-Torts: Scope of Employment
The fact of whether an individual is or is not an employee of the United
States is a Federal question to be determined under Federal law. The
scope of the individual's employment is a question to be determined under
the law of the pertinent State.

Torts: Generally
The fact that the United States supplies materials, personnel, and funds
for a project, carried out in cooperation with other organizations, does
not make the project a joint adventure, unless there was either an express
or implied contract by which the United States undertook to bind itself
-to the consequences of a joint adventure.
-

HV:APPEAL FROM ADMINISTRATIVE DETERMINATION

Dr. Lawrence M. Montgomery, 20 Clarendon Avenue, San Francisco,
California, and Pacific Indemnity Company, his subrogee-insurer,
.by and- through their attorneys, Messrs. Richards, Haga & Eberle of
Boise, Idaho have timely appealed from the administrative determination (T-P-B-29) dated March 22, 1963, of the Field Solicitor,
Boise, Idaho, denying their claims in the amount of $100 and $617.05,
respectively. The claims arose out of damage sustained by an automobile owned by Dr. Lawrence M. Montgomery in an accident with
a Government-owned vehicle on April 25, 1962.
At the time of the accident the Govermuent-owned vehicle.was
being operated by an employee of the University of Idaho, on work
incident to a gopher control project, which had been undertaken
by the Gopher Control Board of Ada County, Idaho, in cooperation
-with the Bureau of Sport Fisheries and Wildlife of this Department.
The administrative determination denied these claims under the
Federal Tort Claims Act 1 because "contributory negligence on the
part of the claimant's driver was the proximate cause of the accident * * *.:

The claimants except to the determination, in summary, for the
following reasons:
128 U.S.C., 1958 ed., sec. 2671 et seq.
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1. The accident was proximately caused by the negligence of the
driver of the Government-owned vehicle.
2. The driver of the claimant's car was not negligent in any
manner.
The Federal Tort Claims Act states: 2
The head of each federal agency, or his designee for the purpose,. acting on
behalf of the United States, may consider, ascertain, adjust, determine, and
settle any claim for money damages of $2,500 or less against the United States
accruing on and after January 1, 1945, for injury or loss of property or personal
injury or death caused by the negligent or wrongful act or omission of ay
employee of the government while acting within, the: scope of his office 'or
employment, under circumstances where the United.States, if a private person,
would be liable to the claimant in accordance with the law of the place where
the act or omission occurred. (Italics added.)

The driver of the Government-owned vehicle was not an employee
of the United States Government in the ordinary sense. Whether
or not he could be considered an employee of the Government for
purposes of the Federal Tort Claims Act was not decided in the
original determination. In that determination the Field Solicitor
stated:
The file accompanying the claim indicates that Mr. William R. Sproat, driver
of. the Government vehicle, was an employee of the University of Idaho who
was engaged on a Cooperative Gopher Control Project with the Bureau of
Sport Fisheries and Wildlife. In view of our determination of this. claim
on other grounds we do not comment further on the status of Mr. Sprdat in
relation to the Federal Tort Claims Act, but merely note this situation for the
records.

Since the Government can be held liable, in any event, only if Mr.
Sproat was, at the time of the accident, an employee of the Government for purposes of the Federal Tort Claims Act, the question of
whether he was such an employee is a threshold question that should,
and will, be considered at the outset of this determination. Moreover
it is a question that must be determined in accordance with Federal;
law.3
Mr. Sproat was, as has been stated, an employee of the University
of- Idaho, and not an employee of the United States in the ordinary
sense. The particular job for which he' had been employed by the
University was that of crew leader for the' gopher control project.
While the Government furnished the automobile to transport the crew
leader and his crew, this circumstance would not by itself be sufficient.
to make Mr. Sproat an employee of the Government.
228 U.S.C., 1958 ed., Supp. I, sec. 2672.
8

Pattno v. United States, 311 F. 2d 604 (oth Cir. 1962). This case distinguishes i-etween the "fact of employment" which is a "federal" law question, and the "scope of
employment" which is a "state" law question.
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Hence, we have to examine whether there was a contract between
the United States and Mr. Sproat's actual employer, the University,
which contained provisions constituting the project a joint adventure
in the legal sense. In Glasgow v. United States,4 the Court stated:
Not every person who accepts or is eligible to receive its bounty is an employee
of the Government. In an era of subsidies and grants in aid, such a conclusion
would be a complete non sequitur.

In Fries v. United States,5 the Court of Appeals for the Sixth Circuit
refused to accept the contention that the negligence of the operator of
a vehicle could be imputed to the United States, on the theory that a
joint adventure existed, in a case where the vehicle, the operator, and
some of the funds for the project had been furnished by the Government. The Court said:
We have cited to no authority Lolding the United States of America liable on

a joint adventure. Certainly there was no express contract in the instant case
by which the United States undertook to bind itself to the consequences of a joint
venture
* . The United States can be bound only by acts of an agent which
are within the limitation of his authority; and this is true with respect, not only
to express contracts, but to implied conracts as well. Farm Security Administration v. Herren, 8 Cir., 165 F. 2d 554, 564. An express or implied contract binding
the United States can be created only if some officer of the government, with
express or implied power to cammit the government to the contract, must have
intended that. result. Eastern Extension Tel. Co. v. United States, 251 U.S.
355, 363,866, 40S. Ct. 168, 64 L. Ed. 305.X

The fact that the United States supplied materials, personnel, and
funds for the gopher control project does not make an undertaking
a joint adventure. There was neither an express nor implied contract
"by which the United States undertook to bind itself to the consequences of a joint venture," 6 between it and either the Ada County
Gopher Control Board or the University of Idaho.
Accordingly, we find that the operator of the Government vehicle
was an employee of the University of Idaho, and not an employee of
the United States. For these reasons it is not necessary to determine
the proximate cause of the accident.
Therefore, the determination (T-P-B-29) of the Field Solicitor,
Boise, Idaho, dated March 22, 1963, denying the claims of Dr.
Lawrence M. Montgomery and Pacific Indemnity Company, his subrogee-insurer, is sustained.
EDWARD WEINBERG,

Deputy Solicitor.
'95 P. Snpp. 213, 214 (N.D. Ala. S.D. 1951).

170 F. 2d 726, 730 (6th Cir. 1948).
f Ibid.
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STATE OF CALIFORNIA
A-29030

Decided May 14,1964

Small Tract Act: Classification
Land embraced in unpatented mining claims which display no indications
of abandonment is properly classified as not suitable for small tract
purposes.

State Exchanges: Generally-4ining Claims: Generally-DMining Claims.:
Contests
Where after an application for a State exchange is filed it appears that
the selected lands are covered by apparently valid mining claims, the
State, if it denies the validity of the claims, is to be allowed a hearing
on the issue of whether or not the claims are valid.
APPEALS FROMI THE BUREAU OF LAND MANAGEMENT

Mansell 0. La Fox and 10 others '*have appealed to the- Secretary
of the Interior from a decision dated April 4, 1961, by which the Appeals Officer of the Bureau of Land Management affirmed a decision
of the land office at Los Angeles, California, rejecting their small
tract applications, for certain land in San Bernardino County, California. The State of California has also appealed from the same
decision because of the rejection of its conflicting exchange application. The rejection of all the applications was predicated upon the
existence of mining claims found by the Bureau to be valid and a
classification of the land as mineral in character. The Bureau found
the land to contain valuable deposits of limestone. The rejection of
the State application was based upon the additional ground that the
value of the land selected by the State is far in excess of that of the
offered land.
On appeal, the appellants contend that the land is nonmineral and
is not embraced in any valid mining claims. They complain that
they have improperly been denied an opportunity to present evidence
in support of their contention in a hearing afforded by the Bureau of
Land Management. The State has submitted the affidavit of a geologist expressing doubts as to the commercial value of the deposits of
limestone, from the standpoint of quantity and quality, and as to the
feasibility of attempting to remove the alluvial overburden to reach
the limestone preparatory to extraction of the limestone from the
land.
'The names of the small tract applicants and the serial numbers of their applications

are listed in the.attached appendix.-

.
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The act of June 1, 1938, as amended (43 U.S.C., 1958 ed., sec. 682a
et seg.), under which the small tract applications were filed, author-

izes the Secretary of the Interior, in his discretion, to sell or lease
small tracts of public land "which the Secretary may classify as
chiefly valuable for residence, recreation, business, or community site
purposes," and section 7 of the Taylor Grazing Act, as amended (43
U.S.C., 1958 ed., sec. 315f), authorizes the Secretary', in his discretion,
to examine and classify land withdrawn by Executive Order No. 6910
(the land in question was so withdrawn) which is more valuable or
suitable for some purpose other than grazing and to open it for disposal in accordance with such classification under the applicable publie land law. Thus, as to the small tract applicants, the Secretary's&
delegate had ample authority to consider the purposes for which the
land is suitable and to determine its relative suitability for different
purposes. The existence of mining claims with no indications of
abandonment was sufficient to support a determination that the land
is not suitable for small tract purposes. See Lawrenace C. Roberts,
A-28167 (February 2, 1960); Edward J. Rowley, A-28146 (May 24,
1960) . Therefore, the small tract applications were properly rejected.
The 'State filed its exchange application under section 8 of the
Taylor Grazing Act, as amended (43 U.S.C., 1958 ed., sec. 315g(c)):,
offering surveyed school sections within the Twentynine Palms
Artillery and Anti-Aircraft Weapons Training Area of the Marine
Corps in exchange for selected land which it alleged to be of equal,
value and nonmineral. The language of the statute governing ex-changes requires the Secretary to proceed with an exchange upon.
application of a' State without the exercise of the classification au-

thority bestowed upon him by section 7 of the Taylor Grazing Act,
as amended, so that a rejection of the application may not rest upon
suitability of the land for some other purpose but only upon the
existence of prior rights in the land.

Solicitor's opinion, 61 I.D.

270 (1954), as supplemented, 61 I.D. 277 (1954). The land office
and the Appeals Officer found private rights in the land in the holders
of valid mining claims.
- The land office rejected the State's application as to 320 of the
2,169.70 acres of selected land on the ground that' this land was;
covered by valid mining claims and was mineral in character, andheld the application for rejection for the remaining lands because of a.
discrepancy in the value of the offered and selected lands. On appeal
to the Director, the State confined itself to the contention that the
mining claims were invalid and that none. of the selected land was.

mineral in character and requested a hearing to:present evidence on-
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the questions of fact raised by the appeal. The Appeals Officer
stated that an intensive field examination had established the fact
that the lands covered by the mining claims were more valuable for
minerals and mineral development and that in the circumstances a
hearing was unnecessary. The State again on this appeal insists that
there should be a hearing on this issue.
In letters dated September 23 and November 14, 1960, the State
asked that the requirement that it equalize values be suspended until
the question of the proper valuation of similar lands offered by the
State in other exchange applications was settled. The Director on
December 20, 1960, responded that the pendency of the appeal in
this case suspended the requirement that the State equalize values
until its appeal was disposed of.
The valuation problem was considered by the Department in State
of California,70 I.D. 234 (1963), in which it was held:
Where land offered by a State in exchange for public land pursuant to section 8
of the Taylor Grazing Act, as amended, has been used by the Department of the
Navy for several years under leaseholds acquired through condemnation proceedings and the Navy's usage has depressed the value of the State's land, the
value of the land for the purpose of determining whether the offered and selected
lands are of equal value is to be the amount that would have to be paid for the
land by the United States in proceedings brought to condemn the fee. (Syllabus.)

Because the offered lands here are in the same situation as those
under consideration in the case just cited, their value for exchange
purposes is to be determined in the same way.
There remains the issue towhich the State's appeal is specifically
directed, that is, the determination that the mining claims are valid,
that these lands are mineral in character, and that the State was not
entitled to a hearing on the validity of the mining claims and the
mineral character of the lands they cover.
In view of the mandatory nature of the Secretary's obligation to
carry out a State exchange, the State is not in the same position as an
ordinary applicant for an interest in public lands. While the State
does not have a vested right to the selected land prior to its compliance
with all the requirements of the law and regulations, the filing and
maintenance of its application does give it a "valid claim." State of
California,60 I.D. 322 (1949). The Department has held that in cases
of conflict between an entry or a lease and a conflicting mining claim,
the entry or lease cannot be canceled without a hearing if the entryman
or lessee desires one, even though the Department may consider the
mining claim valid. Union Oil Company et al., 65 I.D. 245 (1958);
Union Oil Company v. Seaton, 289 F. 2d 790 (D.C. Cir. 1960) ; Walter
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G. Bryant, 53 I.D. 39 (1931); cf. State of Louisiana, Thomas
Connel, A-27817 (January 30, 1959).
The State under its application for a section 8 exchange stands somewhere between an ordinary applicant for an interest in public land and
an entryman or lessee who has a vested right in public land. In view
of the statute's mandatory requirement directing the Secretary to
carry out the exchange and the lack of any authority in the Secretary
to classify the selected land as a prerequisite to allowing the exchange,
the fact that the Secretary considers the land mineral in character or
within a valid mining claim is not sufficient justification for rejecting
the application if the State does not accept the Secretary's conclusion.
The difference in opinion must be resolved on what is at least initially
a matter of fact by holding a hearing.
Accordingly, a hearing will be directed at which the State will have
the burden of establishing a prima facie case that the mining claims
are invalid. If it does so, the mineral claimants will then be required
to submit evidence to overcome the State's case and establish the
validity of their claims.
Therefore, the decision of the Appeals: Officer is affirmed as to the
small tract applicants and vacated as to the State and the case is remanded for further proceedings consistent herewith.
JoHN A. CARVER, Jr.,
Assistant Secretary of the Iterior.

APPENDIX
Applicants

Serial Numbers

Mansell 0. La Fox -Los
Angeles 0126547
William A. Spencer 0127619
Charles W. Mosier---- _------_----_----___0127655
William C. Leonard _-__-_
-_-_-__-__
-_-0127895
Rile Henry Flinn… _
_--_ ___
--___-__
__
0127896
Louise T. Denton-_--_----_------_--__
- 0128377
Richard E. Shelton 0128731
Clarence E. Moore-__-------_-__ _ __
_ __ 0129121
Vance A. Hibbard _
I -_-_ -_-0131216
Connie A. Burridge.;__ ___
0131870
Virginia M. Hodde-0131874

ESTATE OF JACK FIGHTER

203

ESTATE OF JACK FIGHTER
FORT PECK ALtLOTTEE NO. 1309

IA-1346

Decided May 26, 1964

Indian Lands: Descent and Distribution: Wills-Rules of Practice: Gen-

erally
A petition for rehearing was properly denied for untimeliness under 25 CPR
15.17 by an Examiner of Inheritance when it was mailed by the petitioner's
attorney on the last day of the 60-day period provided by the regulation but
was not received by the Superintendent until after the expiration date.
APPEAL FROM AN ORDER BY AN EXAMINER OF INHERITANCE

This is an appeal by Rose Archdale from an order of an Examiner
of Inheritance denying appellant's petition for rehearing for lack of
timeliness.
On April 26, 1963, the Examiner entered an order approving the
last will and testament of Jack Fighter, deceased Fort Peck allottee
No. 1309. He also found that Rose Archdale, the decedent's halfsister, who contests the approval of the will, would have been entitled
to all the estate, appraised at $34,700.96, if Jack Fighter had died
intestate.
The appellee is Emma Squires Beauchman, mother and guardian of
Myrtle Margie Squires, whom decedent describes in his will as his
daughter and who is the principal beneficiary and proponent of the
will which was approved by the Examiner of Inheritance.
In the order denying appellant's petition for rehearing, the Examiner found that copies of the order approving the will were mailed to
the various interested parties and' their attorneys on April 26, 1963.
He also determined that appellant's petition for rehearing was received
by the Superintendent on June 26, 1963, and that the 60-day period
allowed by 25 CFR 15.17 for filing a petition for rehearing expired at
midnight June 25, 1963. Inasmuch as the petition for rehearing was
not received by the Superintendent until after the 60-day period had
expired, the Examiner held that it was not timely filed and therefore
denied the petition.
The order denying the petition for rehearing recites as follows the
advice which the Examiner gave appellant's attorney concerning the
filing of a petition for rehearing:
On Friday, June 21, 1963, Mr. Hubert Massman, Attorney for the petitioner
herein, contacted the examiner by long distance telephone with a request that he
be allowed additional time in which to prepare and file a petition for rehearing.
He had a copy of Part 15, Title 25, Code of Federal Regulations before him, and
in conference by telephone the examiner and the attorney, each following the
copy of said regulations at sec. 15.17 read together the following:
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"REHEARING. (a) Any person aggrieved by the decision of the examiner
of inheritance may, within 60 days after the date on which notice of the decision is mailed to the interested parties (or within such additional period
as the Secretary, for good cause, may allow in any case), file with the Superintendent a written petition for rehearing."
At that time, Mr. Massman was advised by the eoaminer that the last day for
filing such a petition was June 25, 1963, and that the filing must be made with the
Superintendent of the appropriate Indian agency; that in the opinion of the ex-

aminer, no authority existed by which he might extend the time for filing. The
attorney was instructed to make the filing on or before the end of the 60-day
period, and, even though an amendment to perfect the same might later be submitted, it would be liberally considered providing the opposing counsel agreed.
A space of two weeks was considered. as a reasonable time for the filing, and Mr.
Gallagher, attorney for the guardian ad litem did call by long distance telephone
and did confirm the arrangement. (Italics added.)

On appeal, it is earnestly contended that because the petition for rehearing was mailed prior to the expiration of the 60-day period, it is
timely filed within the meaning of 25 CFR 15.17 and "that facts exist
showing justifiable excuse for the circumstances under which the Petition was filed."
In an affidavit in support of the appeal, appellant's attorney states
that he placed the petition for rehearing in the mail prior to 5:00 p.m.
on June 25, 1963, and that constitutes a timely filing under the applicable procedural statutes in both state and federal courts in
Montana.

In so contending, appellant relies on certain filing provisions of the
Montana Code and Montana decisions thereunder. These authorities
have no applicability to the Department's procedural requirements for
the determination of heirs and approval of wills under 25 CFR, Part
15. Likewise, the authorities cited by the appellant on Rule 5 (b) of
the Federal Rules of Civil Procedure concerning service by mail do not
apply here. The procedure for determining the decedent's heirs or
approving his will with respect to his restricted Indian property is
governed by the regulations of the Secretary of the Interior made pursuant to sections 1 and 2 of the Act of June 25, 1910, 36 Stat. 855, 856,
as amended, 25 U.S.C. §§ 372 and 373.
Although the precise problem of whether the filing specified in 25
CFR 15.17 is satisfied by mere mailing was not directly in issue in
our earlier decisions on timeliness under that regulation, discussions
in them clearly indicate that the filing date was considered to be the
date the petition was received 1 The direction "file with the superintendent" contained in 25 CFR 15.17. in our view means quite simply
'E.g., Estate of Sam Pierre Alewander,, IA-9l8 (December 9, .1960)'; Estate of Henry
Arnanty, IA-879 (July 17, 1959).
f., Uranium Eploration Company of California, 65
I.D. 365 (1958); Estates of Alex (oney) Dixon and Kenneth A, Dixon, IA-1148 (April
28, 1961).
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what it says, and there is nothing ins the regiation to even suggest that
this filing is accomplished until a petition has been actually delivered
to the Superintendent. That mailing a petition does not constitute
filing it under 25 CFR 15.17 is further illustrated by the provision for
the distribution of estates in 25 CFR 15.16.
Under the latter regulation (25 FR 15.16) the distribution of
an estate may be made by the Superintendent after 60 days *have
elapsed from the date upon which notice of the-decision is mailed to
the interested parties, unless within that period a petition for rehearing
is filed. Obviously a petition which has been mailed within the required period but which for some reason does not reach the Superintendent within the required period would be ineffective to stay the
distribution authorized by the regulation. Therefore, it must follow
that filing a petition for rehearing with the Superintendent means its
actual delivery to his office rather than the mere mailing of the petition
to him. This is in accord with the clear import of the regulation's
language -itself, our previous opinions on timeliness, and the related
regulation concerning distribution of an estate.
We therefore conclude that the Examiner of Inheritance was correct in his determination that the petition was untimely and, consequently, subject to dismissal. He was also correct in his statement
to the appellant's attorney and in his order denying the petition for
rehearing, that he has no authority to grant extensions of time in
which to file a petition for rehearing. 2
And this brings us to appellant's contention that justifiable excuse
exists and to the question whether good cause exists for relief from the
untimely filing.
At the outset we note that the appellant's attorney was fully and
accurately advised by the Examiner of Inheritance that he could not
grant the extension of time requested by the attorney, and of the consequent need for the attorney to make a timely filing. In the latter
regard, appellant's attorney states in an affidavit that after the order
approving the will was entered, his clients informed him for the first
time of the possibility that former officials of the Fort Peck Agency
might be used as witnesses. He then states that difficulty in contacting one of these witnesses and securing his affidavit was the reason
for delaying the mailing of the petition for rehearing. However, in
his own affidavit, the attorney concedes what the Examiner recites in
the portions of his order quoted above-namely, that the attorney was
advised to file his petition in some form prior to June 25, 1963, with
an opportunity to perfect it later when the witnesses had been reached
Estate of Sam Pierre AZewander
(May 5, 1954).

spra note 1; Estate of Jeanette Halfmoon, IA-120
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and their affidavits obtained. This the attorney failed to do, and we
therefore find that good cause does not exist for relief.
Inasmuch as the petition for rehearing was not timely, and good
cause does not exist to excuse its late filing, under the authority delegated to the Solicitor by the Secretary of the Interior (Sec.
210DM2.2A (3) (a), 24 F.R. 1348) and redelegated to the Associate
Solicitor by the Solicitor (Solicitor's Regulation 19, 29 F.R. 6449),
the appeal. is hereby dismissed and the order of the Examiner of
Inheritance denying the petition for rehearing is affirmed.
H. E. HYDEN,
Associate Solicitor.
SOUTHWESTERN PETROLEUM CORPORATION
A-29834

Decided May 26,1964

Oil and Gas Leases: Generally-Oil and Gas Leases Assignments or Transfers-Oil and Gas Leases: First Qualified Applicant
Although a junior offeror may have been the first qualified applicant for an
oil and gas lease, if a lease was mistakenly issued to the senior offeror and
it is assigned to a bona fide purchaser and the assignment is filed before the
land office records show any action taken against the lease, the interests of
the bona fide purchaser will be protected in accordance with the 1959 and
1960 amendments of the Mineral Leasing Act and the junior offeror's offer
must be rejected.

Notice-'Oil and Gas Leases: Generally-Oil and Gas Leases: Assignments
or Transfers-Oil and Gas Leases: Cancellation
In considering whether an assignee of an oil and gas lease was a bona fide
purchaser and entitled to protection in accordance with the bona fide purchaser provisions of the Mineral Leasing Act, as amended, the basic question
is whether he in good faith and for value acquired his interest without notice
of a superior right to the lease; he will not be considered as having constructive-or Imputed notice that an offeror whose offer was junior to that
for which the lease issued had a right to the lease superior to the lessee, if
he acted prudently, even though an extremely cautious person might have
ascertained that the junior offeror might have a right to have the voidable
lease canceled.

Oil and Gas Leases: Generally-Oil and Gas Leases: Assignments or.Trans-

fers

0:

An assignee of an oil and gas lease, if the assignment is otherwise valid,
is entitled to protection in accordance with the bona fide purchaser provisions of the Mineral Leasing Act if his assignment is filed before any adverse action or protest has been made against the lease even though the
assignment had not been approved before such action or protest is made.
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APPEAL

ROM THE BUREAU OF LAND

ANAGEMENT

The Southwestern Petroleum Corporation has appealed to the Secretary of the Interior from a decision by the Division of Appeals,
Bureau of Land Management, affirming a New Mexico land office de-

cision rejecting its oil and gas lease offer New Mexico 048299 for the
reason that the lands applied for were not available for leasing as they
are within oil and gas lease New Mexico 048273.
Appellant's lease offer was pending at the time the lease was issued
to J. Penrod Toles. After the lease was issued to Toles, an assignment
of the lease to Ralph Lowe was executed and filed for approval. The
conflict between appellant's offer and Toles' lease was discussed in a
previous decision in this matter, J. Penrod Toles, 68 I.D. 285 (1961),
wherein it was held that Toles' oier was in violation of departmental

regulation 43 CFR, 1964 rev., 192.42(d), now 43 CFR 3123.1(d), 29
F.R. 4517, because it described less than 640 acres which were available
for leasing when the offer was filed and that the lease was subject to
cancellation since appellant rather than Toles was the first qualified
applicant. However, the cancellation of Toles' lease was declared to
be premature in view of the provision relating to bona fide purchasers
added by the act of September 21, 1959, 73 Stat. 571, to section 27 of
the Mineral Leasing Act, 41 Stat. 448, as amended,1 and amended by
the act of September 2, 1960, 74 Stat. 785 788; 30 U.S.C.
§ 184(h) (2) (i) (Supp. IV, 1963),2 and the regulation promulgated
pursuant to these amendatory acts, 43 OFR, 1961 Supp., 191.15(a).
The decision noted that the regulation required notice of a proposed
cancellation to the holder of a lease or an interest in a lease and that
1

The September 21, 1959, act provided as pertinent here as follows:
"The right of cancellation or forfeiture for violation of the provisions of this Act
shall not apply so as to affect adversely the title or interest of a bona fide purchaser
in any lease, option for a lease, or interest in a lease acquired in conformity with
the acreage limitations of this Act from any other person, association or corporation
whose holdings, or the holdings of a predecessor in title, including the original lessee
of the United States. may have been canceled or forfeited, or may be subject to
cancellation or forfeiture for any such violation."
2
2 The September , 1960, act provided in pertinent part as follows:
"The right to cancel or forfeit for violation of any of the provisions of this Act
shall not apply so as to affect adversely the title or interest of a bona fide purchaser
of any lease, interest in a lease, option to acquire a lease or an interest therein, or
permit which lease, interest option, or permit was acquired and is held by a qualified
person, association, or corporation in conformity with those provisions, even though
the holdings of the person, association, or corporation from which the lease, interest,
option, or permit was acquired, or of his predecessor in title (including the original
lessee of the United States) may have been canceled or forfeited or may be or'may
have been subject to cancellation or forfeiture for any such violation. If, in any
such proceeding, an underlying lease, interest, option, or permit is canceled or forfeited to the Government and there are valid interests therein or valid options to
acquire the lease or an interest therein which are not subject to cancellation, forfeiture, or compulsory disposition, the underlying lease, interest, option, or permit
shall be sold by the Secretary to the highest responsible qualified bidder by com
petitive bidding under general regulations subject to all outstanding valid interests
therein and valid options pertaining thereto."
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he be given an opportunity to avail himself of the benefits of the
statute. Therefore, it held that until the validity of the assignment
had been. determined and notice, if necessary, given to the assignee,
the cancellation of the lease was premature. The case was remanded
for appropriate action.
Upon reconsideration, the land office reviewed an affidavit. and certain documents submitted byLowe, the assignee, and held that he was
a bona fide purchaser within the meaning of the act and that consequently the leasehold interest assigned to him need not be canceled.
Accordingly, the land office approved the assignment. Because the
lease needed not be canceled as to the assignee's interest, the land office
rejected appellant's offer on the ground that the lands were not available for leasing, being within the continuing lease. The Division of
Appeals affirmed that action.
'Appellant objects to this action by the Bureau, contending first that
the original cancellation of the Toles' lease was correct because as a
matter of law the bona fide purchaser provision is not applicable in
these circumstances. Its rationale for this contention is that the 1960
act, the regulations thereunder, and the legislative history all refer
to the bona fide purchaser rule, in effect, as applying only where there
is a violation of a provision of the "Act," and nothing refers to a violation of a regulation. Therefore, since Toles' lease was subject to cancellation for violation of a regulation rather than any provision of the
Mineral Leasing Act the bona fide purchaser provision is inapplicable.
It admits that a valid regulation has the effect of law, but contends
that this does not elevate a regulation to being a statutory provision
:and that there is definitely a distinction between a regulation and a
provision of an act, citing United States v. Mersiky et at., 361 U.S. 431,
437 (1960).
The Toles decision, however, pointed out that as the lease was issued
to Toles in violation of the departmental regulation, Toles was not the
first qualified applicant and the lease was subject to cancellation under
the statutory mandate imposed by section 17 of the Mineral Leasing
Act, 41 Stat. 443 (1920), as amended, 30 U.S.C. § 226(c) (Supp. IV,
1963), that if a lease is to issue it must be issued to the first qualified
applicant. Therefore, appellant's claimed right to a lease here for the
lands in conflict is based upon a provision of the "Act" and a violation
of the "Act." The arguments appellant has made with respect to this
first contention cannot be accepted and we find that the Toles decision
is controlling insofar as the applicability of the bona fide purchaser
provision in these circumstances is concerned. See also GuZf Oil Corporation et a., 69 I.D. 30 (1962), af'd as to another issue sb nom.
Southwestern Petroeum Corp. v. Udall, 325 F. 2d 633 (D.C. Cir.
1963) ; Boesche v. Udall, 373 U.S. 472, 484 (1963), where the Court in
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upholding the Secretary's right to cancel a lease issued in violation of
the 640-acre rule said:
In addition, exercise of the administrative power [to cancel] in cases of this.

type safeguards the statutory rights of conflicting claimants.

(Italics added.)

Appellant contends that the Bureau was wrong in assuming that the
statements by Lowe that he was a bona fide purchaser should be accepted without granting it, the adverse party, the right to advance its
arguments. Its objects to the Bureau's citing the following provision
of section 27 of the Mineral Leasing Act, as amended, spra,relating
to the bona fide purchaser in support of its decision:
Efeetive September 21, 1959, any person, association, or corporation who is a
party to any proceeding with respect to a violation of any provision of this Act,
whether initiated prior to said date or thereafter, shall have the right to be dismissed promptly as such a party upon showing that he holds and acquired as a
bona fide purchaser the interest involving him as such a party without violating
any provisions of this Aet. No hearing upon any such showing shall be required
unless the Secretary presents prima facie evidence indicating a possible violation
of the Mineral Leasing Act on the part of the alleged bona fide purchaser. 74
Stat. 789,130 U.S.C. § 184(i) (Supp. IV, 1963).

This provision manifests the strong desire of Congress to protect
the rights of bona fide purchasers. It is evident from reviewing the
legislative history of the bona fide purchaser provisions that the immediate interest of Congress related to proceedings where the Government alone was contesting various leases because of infractions of the
acreage limitations of the act by various lessees. See the Toles decision, supra. The result of that decision was that as Congress used
comprehensive language and included "any violation" of the provisions of the act and as there was no evidence of statutory intent otherwise, the bona fide purchaser provision is applicable in situations, such
as the present case, where a third adverse party is involved. We agree
with appellant to the extent of its argument that the above-quoted
provision does not deny it the right to challenge Lowe's assertion that
he was a bona fide purchaser. The provision limits action taken by
this Department alone against the interest of a bona fide purchaser,.
but it does not prevent this Department from ascertaining whether he
is or is not a bona fide purchaser especially when another party who.
has an adverse interest claims that he is not. Although the appellant
has had ample opportunity to submit whatever it desired to contradict
Lowe's assertions that he was a bona fide purchaser, it has offered no
countervailing evidence.
The appellant contends in the alternative-that the bona fide purchaser provision, is inapplicable here as the assignment to Lowe was
not considered for approval until after action had been taken to cancel
the lease and -that the provision applies only to. assignments whick-
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have been approved. It refers to the statutory language regarding the
right to "cancel or forfeit" as necessarily excluding unapproved interests by virtue of the meaning of those terms. It also states that the
only type of "title" or "interest" in an oil and gas lease which is binding on the Bureau of Land Management is one that has been approved.
Although this last statement is true, we do not find in the statutory
language or in the legislative history the limitation which appellant
would make. Indeed, the statute provides that the holdings of the person, association, or corporation from which the lease, interest, option,
or permit was acquired "may have been canceled or forfeited or may
be or may have been subject to cancellation or forfeiture" (italics
added). The inclusion of the phrase "or may be" connotes a situation
where the title or interest is still recognized as being held by the lessee.
This is precisely the situation where an assignment of a lease has been
made by a lessee and has been filed, but the Department still holds the
assignor to the lease obligations and recognizes him as the lessee until
approval of the assignment has been given. See 43 CFR 3128.2 (e), 29
F.R. 4523. The Toles decision, spra, did not expressly rule on this
point as it was not raised at that time, although it was implied by the
holding that the action in canceling the lease was premature until
there is a determination as to whether the assignment is valid and
whether the assignee is a bona fide purchaser. Note also that the
Supreme Court has held in the case of patents under timber entries
that a bona fide purchaser would be protected even where his interests
were acquired before the patent issued for the entry. United States v.
DetroitLumber Co., 200 U.S. 321 (1906); United States v. Clark, 200
U.S. 601 (1906).
\ Appellant also. raises other questions on this point which will be
considered with its contentions that Lowe is not a bona fide purchaser.
It objects to the Bureau's finding that as Lowe paid value for the
assignment he was a bona fide purchaser, by claiming that Lowe
cannot be a bona fide purchaser because he had either actual or constructive notice or both of appellant's prior right.
With respect to the term "bona fide purchaser," appellant states
that in the absence of any limiting language it is to be presumed that
Congress adopted the usual, settled and well-defined legal and equitable 'meaning of the term. We have no quarrel with this statement
nor with its statement, insofar as it goes, that the bona fide purchaser
rule requires that the purchaser
not only in good faith pay value for the thing purchased bt that such be done
that some third person has a right or interest or
claim.

without notice in fact or law

In making its contention it has cited a number of cases and also a discussion by Thomas J. Files, entitled "Recording of Instruments Affect-
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ing Oil and Gas Interests in Federal Lands," in the Rocky Mountain
MineralLaw Institute, Third Annuol, at page 553 et seg. None of the
authorities cited by appellant involved factual circumstances which
can be considered as comparable to those involved here, although they
are informative of principles considered in other situations involving
bona fide purchasers and also of several instances where parties have
been held to have actual, implied, or constructive notice of land office
records.

Each case to be considered under the bona fide purchaser provisions
applicable here must, of course, be decided on its own merits. We do
agree with a statement of appellant that in applying the bona fide
purchaser provisions they must be viewed in their context with the
entire system of leasing under the Mineral Leasing Act. It urges,
in this connection, that unless there is held to be constructive notice of
land office records, "the lessor could defeat the appeal by the offeror
by making an assignment to a third person" and that the door would
also be open to "dummy" and "secret male fide assignments" which
could effectively destroy the right of appeal. This contention relates
also to arguments made by appellant relative to its assertion that the
assignment must be approved in order for the provision to be applicable as it raises the question as to what time the assignee should
be considered as being a bona fide purchaser.
Hypothetical situations mentioned by appellant do pose some of
the difficult problems which may arise in applying the bona fide purchaser rule. However, there are differences which suggest that a
determination in one case does not necessarily mean that the same
result must be attained in another case. Essentially the basic criterion
is whether the person alleging to be a bona fide purchaser and who has
shown that value has been paid for his interest has acted in good faith.
It is this element of good faith to which doctrines regarding notice
are relevant. This element was strongly lacking in the Supreme-Court
case which appellant cites, Krueger v. United States, 246 U.S. 69
(1918), where the alleged bona fide purchaser was the wife of the
wrongdoer. In that case she was held to have constructive notice of
another claimant's occupancy of a tract of land to which he had a statutory right to obtain title and also of certain facts shown on land
office records of the documents used to acquire a patent from the Government by which she should have been aware that the patent was
acquired fraudulently. With respect to constructive notice of land
office records as affecting alleged innocent purchasers without notice,
the Court at page 78 said:
* * * This doctrine, often asserted in this court, was summarized in Ochoa v.
Hernandez, 230 U.S. 139, 164, in which it was said: "It is a familiar doctrine,
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universally recognized where laws are in force for the registry or recording of
instruments of conveyance, that every purchaser takes his title subject to any
defects and infirmities that may be ascertained by reference to his chain of title
as spread forth upon the public records."

Appellant has referred to regulation 43 CFR, 1964 rev., 240.1 et seq.,
now 43 CFR 1813.1 et seq., 29 F.R. 4513, as providing for notations on
tract books and plats and serial registers of all applications and entries
of public lands in order that the status of a tract may be readily ascertained by the officer or person examining them. It contends that Lowe
knew of the existence of its pending offer because he received a title
opinion about the lease from his attorneys and also examined the
records, himself, and that the, land office records will show that Lowe
is- no "neophyte" in Federal oil and gas leasing. It contends that
Lowe knew or is charged with; knowledge that Toles' offer had been
rejected as to 400 acres leaving intact only 240 acres before the lease
issued, and that there were certain lands adjoining those remaining
lands applied for which were available for leasing when the offer was
filed. It contends further that Lowe is charged with notice and
knowledge of all the regulations, including the 640-acre rule, citing
FederalCrop Inswrance Corp. v. Herrilz, 332 U.S. 380 (1947). Therefore, it asserts than an "inquiry by Lowe reasonably pursued would
have revealed the land status and the defect in the application filed
by Toles." Lowe did not respond to appellant's appeal, but in his
statement to the land office stated in part as follows:
4. That a title report was prepared for the undersigned by. his Roswell, New
Mexico attorneys, Hervey, Dlow &Hinkle, and said attorneys pointed out that the
Toles Offer to Lease was filed on July 7, 1958, at 10:00 A.M. and that the Offer
to Lease NM 048299 was probably filed subsequent to this time and date, and if
so, "the matter. will probably be satisfactory." A check of the Land Office records
was made and it appeared that Offer to Lease NM 048299 was filed on July 7,
1958, at 10:16 A.M., and covered approximately 2560 acres. Upon learning that
the Offer NM 048299 was filed subsequent to the Toles Offer, NM 048273, the
undersigned instructed his office staff to pay the draft for the Lease. Neither the
Federal 'or the Eddy County,i New Mexico abstracts examined by the attorneys
reflected. any actual adverse claim, by Southwestern Petroleum Corporation, the
company that filed Offer NM 048299.
5. Statements by Len Mayer and J. Penrod Toles corroborating the above
facts are attached hereto ad made a part hereof, as is a copy of a letter addressed to the Bureau of Land Management, Land Office, Santa Fe, New Mexico
by Ralph Lowe's office, dated October 20, 1959, from which it appears that on
or about this date, the staff in Ralph. Lowe's office discovered that the Land
Office had issued a lease to Southwestern Petroleum Corporation. The undersigned states that he relied upon the fact that a lease had been issued by the
United States to J. Penrod Toles.

It is thus clear that Lowe did have actual knowledge of appellant's
pending lease offer before he made his agreement with Toles and filed
the assignment. However, whether or not such knowledge should be
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sufficient to impute a knowledge that appellant's right to a lease was

superior to Toles is another question. Appellant, of course, contends
that it should be, either because of imputed notice, a presumption of
fact, or of constructive notice, a presumption of law. See the discussion regarding the types of notice and general effect of them in Charles
v. Rooana Petroleun Corporation,282 Fed. 983, 987 (8th Cir. 1922),
eert. denied, 261 U.S. 614. We agree with appellant to the extent that
land office records may in some circumstances be held to give constructive or imputed notice of certain facts to which a party will be held
bound regardless of his actual notice. ..Generally, these will be facts
which may be easily ascertained from: those records available to the
public reflecting the status of an application or claim, such as the
serial register book and the plats, and,which will show a chain of title
or information apparent on the face of the instrument through which
the claimant is making his claim. See the Krueger case, supra; 'abbs
Exploration Co., 67 I.D. 160 (1960), aff'd Gabbs EVzporation Co. v.
UdalZ, 315 F. 2d 37 (D.C. Cir. 1963), cert. denied, 375 U.S. 822; also
see James C.ForsZing, 56 I.D. 281 (1938).
With respect to the hypothetical situations mentioned by appellant,
it would be appropriate to hold a purchaser bound by what he could
'easily have ascertained from, the land office records in those'instances
as any action by the land office against a lease or any protest by another
party would be recorded on the serial register book and would evidence
a cloud upon the title of the lease'clearly apparent to anyone checking
the land office records.3 It would be expected that; a prospective
purchaser of an oil and gas lease would check the land office records to
ascertain that the lease had in fact issued and in doing -so would
easily see such a notation. Thus, it would be appropriate to hold a
purchaser bound by what he could and should have ascertained from
those records. Cf. Gabbs ExpZoration Co., supra.
However, in the circumstances of the present case with respect to the
question of notice, the negligence of the purchaser is not so clearly
evident. Here the serial register and the plat at the 'time the assignment was filed showed the lease in apparently good standing without
'any adverse action against it. Therefore, although the plat would
show appellant's offer pending, the records would also show that it
was filed after the lessee's offer. The lease instrument itself would
show no defects. It would show that the lease issued for less acreage
than applied for. In order for the purchaser to gain any notice that
this made the lease defective, he would have to ascertain the land
It may be noted that a 1960 amendment of section 27 of the Mineral Leasing Act,
supra, specifically provides that the commencement and onclusion of every proceeding
(to cancel or forfeit a lease) "shall be promptly noted on the appropriate public records
of the Bureau of Land Management." 30 U.S.C. § 184(h) (3) (Supp. IV, 1963).
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status of adjoining lands from other records, including a master plat
which would show the status of adjoining lands at the time the offer
was filed, as the current plat would not reflect that. He would also
have to inspect the appellant's offer and analyze it to see if it was
defective in anyway.
Any constructive or imputed notice here would go far beyond that
in the Kzru6eger case where the situation implied bad faith. Here the
purchaser did request a title opinion from his attorneys who informed
him of appellant's pending offer but indicated that it was apparently
filed after the lessee's and that it would "probably be all right." The
court in Chlarle8 v. Roxana Petrozewni Corp., supra, at page 984, stated
that "action of parties in seeking legal opinion of reputable lawyers
on the question of title is strong evidence of good faith." Since there
was a reservation in the lawyer's opinion, the purchaser, himself,
checked the records and found that the lessee's offer was filed before
appellant's and, therefore, he states he ordered the completion of the
transaction. Perhaps an extremely cautious person might have taken
steps which appellant suggests in its appeal or might have made a
much more thorough check of the records, carefully analyzing all
possibilities, and might have decided not to take the assignment.
However, the test for imputing notice of a superior right, as appeB
lhnt's cited cases note also, is generally whether the facts are sufficient
to put an ordinarily prudent man upon inquiry, an inquiry which, if
followed with reasonable diligence, would lead to the discovery of
defects in the title or of equitable rights of others affecting the property. As stated in Charles v. Roxoana Pebroleurn Corp., suppa, at page
996, the test is "not what an extremely cautious person might do, but
what a prudent one should do."
If appellant's contentions were entirely accepted here as to the application of imputed or constructive notice, there could never be a situation involving a lease which is voidable where a transferee could be
considered a bona fide purchaser under the Mineral Leasing Act so
long as there are other offers for the land noted on the land office
records or, indeed, even if there were no, adverse party other than the
Government, where the defect in the lease could have been ascertained
if an extensive search of the records was made and all knowledge of
regulations and rulings was applied. We do not believe that a prospective assignee of an oil and gas lease which is shown on the serial
register pages and the plats as issued and in apparent good standing
is bound to presume that there was some irregularity in the issuance
of the lease and that a searching examination of all the land office
records must be made and an exhaustive legal opinion of all possible
attacks be received in order to ascertain whether the land office employees may have made some mistake. Cf. United States v. Detroit
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Lumber CO., supra, at page 332. Mistakes in issuing leases to the first
qualified applicant do occur, but they are the exception rather than
the rule. The normal assumption for anyone to make who looks at
land office records reflecting the status after a lease has issued is that
it was issued to the first qualified applicant and that the land office
did or will reject any conflicting offers which were filed subsequent to
the offer for which the lease issued.
While the appellant would hold the assignee to a strict accountability
for what an analysis of the land office records would have revealed, it
apparently made no such examination itself. At least it permitted
Toles's prior conflicting offer to remain on the record for over a half
year without protesting it for the defects it contends Lowe should
have uncovered. So far as the records show, the only obstacle to
Toles' offer was a junior offer. The issuance of a lease to Toles is at
least prima facie evidence that all preliminary requirements were
satisfied and that the lease was properly issued. Solicitor's opinion,
M-36539 (November 19, 1958).
The situation here is not comparable to that obtaining under State
recording acts. In those cases not only are the statutory requirements
for filing made clear but there are also specific statutory provisions
specifying the effects of recordation and establishing the rights of firstrecorded bona fide transferees or claimants. Also, the nature of the
interests of the persons being protected is generally vested or otherwise
different from that of an offeror under. the Mineral Leasing Act, whose
only right is that of a preference claimant.
The bona fide purchaser provisions have been considered in their
context in the Mineral Leasing Act. As previously mentioned, by the
broad terms of the provisions they preclude action by this Department
to cancel leases issued in violation of another's statutory preference
right where they have been assigned to a bona fide purchaser. Also,
Congress intended by them to give great protection to the rights of
bona fide purchasers. To apply an extremely strict rule of constructive or imputed notice in this case, where there has been no statutory
or regulatory provision making such provision, does not appear to be
warranted in the present circumstances. In the absence of any further
facts which would suggest bad faith on the part of the assignee, we
conclude that the Bureau's finding that Lowe was a bona fide purchaser
for value is correct and that, consequently, appellant's offer was
properly rejected.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.
ERNEST F. Hom,
AssistantSolicitor.
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CONTRACTORS, INC.

Decided May 8, 1964

IBCA-325

Contracts: Delays of Contractor
Where the date for completion of a contract falls on a Sunday or a
legal holiday, the next succeeding working day is considered to be the
required completion date, provided that the contract is completed on that
date. If, however, the contract is not completed until a subsequent date,
the Sunday or holiday on which the completion date falls, and succeeding
Sundays and holidays, are included in the computation of the period of delay
in completion, unless specifically excepted by the terms of the contract.
BOARD OF CONTRACT APPEALS

The Government has moved for partial reconsideration of the
Board's decision of April 21, 1964, but only in so far as it has the effect
of excluding a Sunday from the computation of the unexcused portion
of the delay in completion of the contract. The contracting officer's
decision stated that the date for completion, as a result of Change
Order No. 2, fell on a Sunday, November 26, 1961, hence "November 27,
1961 was considered the new contract completion date."
1-lowever, the contract was not completed on November 27, 1961, but
on December 13, 1961, and the contractor was charged with 17 days of
delay, including the Sunday (November 26, 1961) which had previously been excluded in arriving at the required completion date.
After allowing an extension of nine days for excusable delays, the
Board's decision stated that the remaining, or unexcused period of
delay, amounted to seven days. This computation did not include
the Sunday in question.
The computation of the unexcused portion should have included
Sunday, November 26, 1961, since the contract was not completed on
the next succeeding working day.1
Accordingly, the motion for reconsideration is granted as to the
period of unexcused delay, and our decision of April 21, 1964, is hereby
modified by establishing the unexcused period of delay as being eight
days, instead of seven days..
PAUL HI. GANTT, Chairman.

I CONCUR:
THOMAS M. DurosTor, Member.
19

ComD. Gen. 336 (1930).
U.S. GOVERNMENTPRINTING OFFICE,1964
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CLAIM OF PORT BLAKELY MILL COMPANY
T-P-320

:

Deied May 1,1964*

Bonneville Power Administration-Torts: Trespass
Electric transmission line easement which gives the grantee the right to
maintain and keep parcel of land "at all times free and clear of trees and
brush" includes right to spray small natural growth conifers which have
not reached such height as to threaten physical or electrical contact with
the conductor or which have not reached such density as to block maintenance access along the right-of-way.

Bonneville Power Administration-Torts: Trespass
aThe owner of an electric transmission line casement may fully use the right
granted by the easement, including rights necessarily implied or incidental
thereto.

Bonneville Power Administration-Torts: Trespais
, The owner of eleetric transmission line easement is not limited in maintenance of the easement to those methods known or generally practiced at the
time of acquisition but may use methods of maintenance reasonably necessary'under existing conditions.

Conveyances:- Interest Conveyed
In construing the scope of an easement acquired for electric transmission line
*the' interpretation placed upon the instrument by the parties for many years
is entitled to great weight.
ADMINISTRATIVE DETERMINATION.

On11 May 17, 1963, the Port Blakely Mill Company submitted a writtdn claim against the BonnevillelPower Administration in the amount
of $2,00. This -claim arises out of spraying activities performed by
employees of the Administration in 'the maintenance of the Government's Lonigview-Chehalis Line No. 1. Claimant alleges damages for
both present and future losses to 'Christmas trees which were growing
upon, the right-of-way. Cflaimant- estimates a ten-year loss of productivity from long-range effects-of tlie'chemicals used in spraying.
The Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680 (1958), as
amended,'28 U.S .C. §§ 2672, 2679 and' 2680 (n)l (Sup.! IV 1959-62),
and the authority delegated.to me by'the Solicitor of the Department
of the Interior (§ 1(a) Solicitor's Reg. 5, -Amendment 1, Mlarch 9,
1959, 24 F.R. 1877), athorize me: to settle claims' not over $2,bO0
against the United States for property damage caused by'a negligent
or wrongful act or omission of an employee of th& United'Stated
Department of the Interior while acting within the scope of 'his employment under circumstances where the United States, if a private
person, would be-liable under local law.'
.
*Not in chronological order.:
'The claim is in excess of that which may be considered under section 12(a)
Bonneville Project Act, 59 Stat. 547-548 (1945), 16 U.&C. § 832k(a-U) (1958).
7T37-975-61

I
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The land involved in this case is legally described as the SE1/ 4 N1T/4,
Section 6, El/2 W1/2 , Section 7, Township 12 North, Range 2 West,
W.M.,; Lewis County, Washington.2 The land was acquired by the
claimant in July 1961. The originaleasements were purchased by the
Administration from three separate owners in 1940. These tracts will
be designated from south to-north-by legal description, and hereafter,
as No. 1, No.2, rNo. 3 as follows:
Tract No. iL' The E/ 2 SW/4 'Sec. 7, T. 12 N., R. '2 W., W.M., Lewis
County, Wash. (Tract No. KR108)3
Tract No. 2-The E½NWI/4 ,'Sec. 7, T. 12 N., R. 2 W., W.M.,
Lewis County, Wash. (Tract No. IR-l10)
TractiNIo. 3' The SE'1/4NW/ 4 Sec. 6, T. 12 N., R. 2 W., W.M.,
Lewis County, Wash. (Tract No. KR-115).
'
Maintenance spraying on the transmission right-of-way which
crosses these tracts was first undertaken in the early 1950's by BPA.
These first sprays had little or no effect upon conifers; however, the
natural deciduous growth was almost entirely killed. This created
favorable growing conditions for the conifers, and the growth of these
trees quickly obliterated the initial boundaries of the right-of-way.
At points on these tracts dense stands with individual trees ranging in
height to 35.feet grew on the right-of-way. Prior to claimant's acquisition, these tracts were not used for growing Christmas trees. The
trees affected by the spraying were not planted by claimant but were
natural wild growth.
In February 1961 chemical' treatment was undertaken by the- Administration on the right-of-way to control the conifers.. An experimental compound "Dybar Fenuron" was used on a test plot which lies
within Tract No.2. Theright-of-way on the Longview-Chehalis Line
No. 1, from towers 31/3 to 31/4, and approximately one-half of the
span from towers 31/1 to 31/2 was treated. 4 Inspection of this plot
was made at 30-day intervals. A significant kill of the smaller growth 5
on the right-of-way was obtained but there was no lasting effect on

the larger growth.
In April1961 a much smaller area near the boundary between Tract
No. 1 and Tract No. 2 was treated with the same chemical with substantially the same results.
In August 1962 spraying with. 2,4-D, 2,4,5-T and TCA (Sodium
Trichloro Acetate) was undertaken on this transmissioni line right-ofway, including the right-ofway where it crosses above the described
three tracts. In conjunctiou witlhthis spray program, the Administration also undertook hand clearing, cutting, and limbing of the; dense
2 Claimant originally described the lands as T.; 12 N., R. 7-W., W.M.
This was corrected
by letter of October 23, 1963, which is attached to the original claim.
3 Parenthetical references are the official BPA tract designations.
Original tower designations. They havesubsequently been renumbered.
Trees up to approximately six to eight feet.
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stands. This was done to Minimize the fire hazards which would
result from allowing the dense stands to remain standing after spraying. It is the 1962 spraying which claimant alleges resulted il its
damages.
one of the damages complained of occurred'utside the
right-of-way boundaries.

Claimant has included in its claim the area upon which the 1961
chemical test was made. The 1961 chemical test covered 1,200 feet
of the overall distance of 2,640 linear feet on Tract No. 2 and a lesser
amount on Tract 'No. 1. Since this alleged damage occurred prior to
the date claimant acquired ownership of the property, the portion of
the claim attributable to this chemical treatment cannot be allowed.
See Caledonian Coal Co. v. Rocky Cliff Coal Mining Co., 16 N.M. 517,
120 Pac. 715, 718 (1911), where the court stated:
*: * If * * * the title to coal, before the plaintiff received a deed from the
railroad company, was in the railroad company, a right to action to recover for
the same was also in the, railroad.company, and such right did not pass by the
deed.

See also United States v. Loughrey, 172 U.S. 206 (1898), and W. T.
Smith Lumber Co. v. McKenzie, 256 Ala. 496, 55 So. 2d 919 (1952).
Claimant also has included as a part of its claim damages for loss of
future productivity of the land. This amount, $575, is predicated
upon an alleged sterilization of the soil. The chemicals used by the
Administration in the spraying on August 30, 1962, have little or no
lasting effect. Laboratory and field tests indicate the residual effects
are measured in months, not years. The estimate by claimant of a
ten-year loss of productivity of the land is unsubstantiated by any
evidence and this portion of the claim must be denied for this reason
(see Plant Growth Substances, A. J. Audus, Leonard Hill Books Ltd.,
London, England, 1959) as well as the reasons hereafter discussed.
As a general rule the fee owner may make any use of the land covered
by the easement Which is consistent with the easement, or does not
interfere with the exercise of the easement. Tiffany, Real Property,
§ 811, vol. 3 (3d ed. 1939). ~,As a corrollary to this rule, the owner of
the easement may make full use of the, easement, including, rights
necessarily implied or incidental thereto. Pitsenberger v. Northern
Natural Gas Co., 198 F.Supp. 665 (S.D., Iowa 1961) ; United States v.
3;08 Acres of Land, 209 F.Supp. 652 (D. Utah, N.D. 1962); City of
'
X
PortlandlV. Metzger, 158 Ore. '276, 114 Pac. 106 (.1911)
The methods of exercising the rights granted by the eas'ement are
not permanently limited to those which were known, used or contemplated at the time the easement was granted. 'This point is aptly illustrated 'in. United States v. 3.08 Acres of Land, supra. There the' court
held-that an easement for a canal included the'right to construct an
irrigation canal 100 feet wide and'operate a boom 50 feet high upon
the banks. Irrigation canals of this width with the need to maintain
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booms of this height were undoubtedly not contemplated at the time
of the original easement.; The court stated:

>But

*
if: we must limit construction or maintenance within the protection
of the easement to exactly what, was well known or practiced [at the time of the
reservation], the basically continuing purpose of the reservation would be
frustrated.
The right reasonably to maintain such a canal, including the right to operate
the fifty foot boom if reasonably necessary under existing conditions must be
considered to be-included in the reserved easement. The general rule is that
while an easement holder may not inerease the servitude upon the grantor's property by enlarging on the easement itself; it is entitled to do what is reasonably
necessary for full and proper enjoyment of the rights granted under the easement in the normal development of the use of the dominant tenement. 209 F.
Supp..at 659. [Italics added.]

Since the early 1950's the Admiinistration has been utilizing spray
as a means to control natural growth over the more than 8,000 miles
of transmission lines it operates. This practice is not confined to
the Administration but is a general practice within the industry. The
recent development of more effective spraying agents provides a better
means to exercise the originally granted rights.
In deterininihg whether spraying is "reasonably necessary under
existing conditions," it is proper to consider the costs of different
methods of controlling the natural growth: In terrain similar to
that of the claihant, the difference between the cost of hand clearing
and of spraying i approximately $450 per acre. The cost can be
more. Maintenance costs for hand clearing range from $300 to $1,000
per acre. This compares to a cost of appIroimately $40 to $50 per
acre for spraying. In view of the greatly increased cost of clearing
performed by hand, and the fact that spraying is the general practice
in the industry for controlling natural growth on rights-of-way, it
is my conclusion that spraying of the natLiral growth upon the easement
was "reasonably necessary under existing conditions."
Analtsis of the instruments by which these easements were obtained
does not require a different conclusion.
The original easements obtained by the Administration on Tracts
Nos. 1 and 3 provide in pertin6nt part:
-

f

* * The said grantee
'of land at all times free
materials which interfere
power transmission lines,
[Italics added.]

shall be entitled to maintain and keep the said parcel
and clear of trees and brush and of all structures or
or create a hazard in connection with the said electric
and wires and appurtenances convenient thereto. * * *

Under the easement granted for Tracts Nos. 1 and 3 the Administration obtained the right to keep the easement "free and clear" of all
trees and brush. Under this grant the Administration would not
[have been liable for cutting the trees upon which claimant bases his loss
:and it therefore can have no claim for the loss of the trees by spraying.
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Accordingly, as to these two tracts which comprise approximiately
two-thirds of the claim, it must be denied.
The deed by which the easement for Tract No. 2 was obtained differs
slightly in language from that which granted Nos. 1 and 3.o This
instrument states:
* * and to have, hold, keep, maintain, and clear said right of way at all
times free and clean of all trees, growth, structures, or materials which interfere with or create a hazard in connection with the construction, operation, or
maintenance of any of said lines * * *
*

*

*

*

. X:

*

The said grantee shall be entitled to maintain and keep the said parcel of land
at all times free and clear of trees and brush and of all structures or materials
which interfer [sic] or create a hazard in connection with the said electric power
transmission lines, and wires and appurtenances convenient thereto.

While easements are construed like deeds, the conuon law rule of
hewing strictly to the language of the grant has been modified by

modern authority. The shift is away fromfilimiting the estate created
to the exact words of the grant. Modernly, an attempt is made to
determine the intent of the parties and the instrument will be con1strued to give effect to such intention. Annot., 5 A.L.R. 2d 1380
(1958).. A deed will be construed to give effect to every part. In re
31l/ke's Estate, 198 Wash. 6, 86 P. Sd 763 (1939). It will be construed so that some meaning will be given to every word, if reasonably
possible. Fowler v. Tarbet, 45. Wash. 2d 342, 274 P. 2d 341 (1954).
The broadest statement of the rule is made in 16 Am. Jur. Deeds § 237
(1938), where it is stated that the intention of the parties, where apparent from the instrument, will be given effect although technical
rules of construction are violated.
Claimant interprets the easements as giving the Government the
right:
* ** to keep the easement free and clear of all such growth as interferes
with or creates a hazard in connection With the maintenance of the transmission
lines constructed within the easements. We fail to see how the young growth
which was destroyed * * * interfered with or created a hazard to the maintenance of the lines * *

Apparently the claimant would not permit the natural growth to
be cleared until it had reach such a height that it would threaten
physical or electrical contact with the conductor or was so dense as
to block access along the right-of-way. Under such a construction
atree 14' could be cut and removed but an adjacent tree 13'6" would
have to be left standing. It is not reasonable to construe the easements
in such a restrictive fashion. Such a construction would result in
extremely high maintenance costs and would be completely contrary
to prevailing practices for maintaining rights-of-way in the electric
utility industry and also in the maintenance of other types of rights-of O The

instrument conveying Tract No. 2 was prepared by the grantor.
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way. Spraying of young, natural growth is accepted practice on
railroad, telephone and ditch rights-of-way.
The experience upon this very right-of-way amply illustrates the
problem which the construction urged by the claimant would pose
to the Administration. During the interval between the first spraying in the early 1950's and that which gives rise to this claim, the
conifers quickly became an actual hazard to the line. Extensive and
expensive hand clearing, thinning and limbing was required.to prevent
the trees from coming into contact: with the transmission line, to
reestablish the location of the rights-of-way boundaries, and to reduce
the fire hazard. This extraordinary expense can now be avoided by
the use of new spraying agents when the natural growth is still young.
Moreover, if the construction which is urged by tbe claimant were
to prevail, the right to clear the right-of-way would be no greater
thah the right to cut danger trees which is often acquired from the
owners of property adjacent to a transmission line right-of-way.
This right, known throughout the industry, allows the owner of the
dominant estate to cut and remove trees adjacent to the right-of-way
which actually imperil the line. The right to remove is restricted
to'those which constitute an immediate danger to the line, and the
owner of the dominant estate who has acquired these additional rights
makes the selection of those trees to be removed at his peril. Cutting
or removing any tree or trees which are not then an actual danger
would give rise to a claim. Comparing the two rights illustrates
the striking difference. Within the right-of-way the easement owner
has the right to clear and keep clear the right-of-way of all natural
growth, trees or brush which, if uncontrolled, would interfere with
or would become a hazard to the construction, operation, or maintenance of the line. Adjacent to the transmission line right-of-way the
owner of danger tree rights may cut only those trees which are an
actual and immediate danger to the line.,
In my opinion it is not reasonable to construe the easements obtained
by the Administration as granting only danger tree rights. From the
very beginning the easements were construed as giving to the Administration the right to "clear and keep clear" the rights-of-way. At the
time the line was constructed in 1940 the right-of-way was cleared to
bare ground. No objections were interposed by the grantors of the
easement to such clearing. Nor were objections interposed to the
spraying of the right-of-way during the early 1950's, or the chemical
treatments during February and April 1961. This is evidence that
the original parties to the easement have construed the language of
the easement from the very beginning as giving the Administration
"the right to clear and keep clear" the right-of-way. This contemporary construction is entitled to great weight in determining the
intention of the parties to the easements. See Oneida Townhip v.
Allen, 137 Mich. 224, 100 N.W. 441, 442 (1904), where the court stated:
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In determining whether such use as defendant has made is or is not
inconsistent with the dedication, it would seem clear that the court should
consider what. such dedication was, and the limitations placed upon it by the
acts of the parties, as well as their interpretation of such dedication for these
*

J R

many years.

* *

See also 4 Williston, Contrabts § 623 (3 e. 961)
The cases cited by claimant's attorney are distinguishable on their
facts from the present situation. PattersonOrchard Co. v. Sout lawest
Arkc. Ut/i. Corp., 179 Ark. 1029, 18 S.W. 2d 1028 (1929), involved a
power line right-of-way through an existing orchard. The company
did not attempt to acquire the right to clear the orchard. It did not
need to since these trees would not be expected to grow to a height that
would interfere with 'the operation and' maintenance of the line.
And in 1929 chemical sprays were not the usual method for control
of vegetation on rights-of-way. Under those circumstances, contilluing the pre-existing use of a right-of-way for orchard cultivation is
not comparable to a subsequently commenced use of a right-of-way for
growing conifers which, unless subject to assured control, would in' a
few years become a very definite and costly interference to operation
of the line. DrakIer . Iowta Elee. Co., 191 Iowa 1376, 182 N.W. 896
(1921), and Collins v. Alabama Power CO., 214 Ala. 643; 108 So. 868
(1926), are likewise authority for no more than the proposition that the
servient owner may cultivate the right-of-way in a manner that will
not affect the right of the power company to full use of the easement for
the operation and maintenance of the line. None of the cases cited by
claimant involved the question of an easement holder's right to adopt
maintenance practices intended to remove natural growth which, while
not a hazard to the line at the time of removal, would in the natural
course of events become a hazard unless removed.
Under these circumstances I conclude that the Administration had
the right to clear and keep clear the right-of-way across these three
tracts. The Administration did not exceed this right when it sprayed
and killed the small conifers growing upon this right-of-way.
Accordingly, the claim of the Port Blakely Mill Company is denied.
Any claimant who is dissatisfied with this determination may appeal
to the Solicitor of the Department of the Interior within thirty (30)
days after receiving this determination by filing a written notice of
appeal with the undersigned. Such notice must set forth the basis
for the appeal.
Note: Subsequent to this administrative determination claimant withdrew the claim from consideration by the Department of the

Interior, 28 U.S.C.; 1958 ed., 2675 (b) and filed suit for the amount
of $2,500 in the United States District Court for the W.D. of Wash-
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ington, Civil No. 6205 on June 5, 1964.
Company v. United States.

171 I.

The Port Blakely Mill
JQHN L. BisnaorP

Regional Solicitor.
SOUTHERN PACIFIC COMPANY
A-29736 ET AL.

Decided May 7, 19641

Railroad Grant Lands-Mineral Lands: Determination of Character of
The period for determination by the Department of the Interior whether public
land included within the primary limits of a legislative grant-in-aid of the
construction of a railroad which excepts mineral land is mineral in character
extends to the time of issuance of patent to the railroad company.

Railroad Grant Lands.
Land known;to be mineral in character at the time of definite location of a
railroad are excluded from the grant of place lands to the railroad even
though the lands may later lose their mineral character.

Railroad Grant Lands
Pursuant to section 321(b) of the Transportation Act of 1940 patent may be
issued for railroad grant lands sold by the railroad if it is determined either
(1) that the land vas not mineral in character at the time of the sale and
the purchaser wasuan innocent purchaser for value, even though the land is
*subsequently determined to be minerAl'in character, or (2) that although
the land was mineral in character at the time of the sale the purchaser was
not chargeable with actual or constructive notice of that fact.

Railroad Grant Lands-Mineral Lands: Determination of Character ofRules of Practice: Hearings
When the' Department of the Interior finds that public land within the place
'limits of a legislative grant-in-aid of the construction 'of a railroad is mineral in 'eharacter and the railroad 'company challenges such finding, a hearing
should be granted at which the Department has the obligation of making a
prima facie case of mineral character whereupon the company has the
burden of establishing nonmineral character by a preponderance of the
evidence.

Railroad Grant Lands-Mineral Lands: Determination of Character of-L
Rules of Practice: Evidence
To establish the mineral character of railroad grant land it must be shown
that known conditions on the critical date are such as reasonably to engender the belief that' the land contains mineral of such quality and in such
quantity as to render its extraction profitable and justify expenditures to
that end.
APPEALS FROM THE BUREAU OF LAND MANAGEIENT

The Southen Pacific Company, as successor in interest to the Central Pacific Railroad Company of California and acting on behalf of
the successors in interest of the railroad company's vendees, has
*Not in chronological order.
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appealed to the Secretary of the Interior from five different decisions

of the Division of Appeals, Bureau- of Land Management, affirming

decisions of the land office at Sacramento, California, rejecting its six
applications for patent to certain tracts of public land in Nevada and
Placer Counties in California.,
The appeals all involve cbnstruction of the Railroad Land Grant
Act of July 1, 1862, 12 Stat. 489, as amended by the act of July 2, 1864,
13 Stat. 356, and of section 321 (b) of the Transportation Act of 1940,
54 Stat. 954, 49 U.S.C. § 65 (b) (1958). For these reasons the appeals
are being considered together.
The act of July 1, 1862, granted to appellant's predecessor, the Central Pacific Railroad Company, land described as follows in section 3
of the act:
:0 *0every

alternate section of public land, designated by

dd numbers,

to the amount of five alternate sections per mile on each side of said railroad,
on the line thereof, and within the limits of ten miles on each side of said road,
not sold, reserved, or otherwise disposed of by the United States *¶ * at the
time the line of said road is definitely fixed;: Provided, That all mineral lands
shall be excepted from the operation of this act
* 0* 12
1 Stat. 492.

Section 4 of the act of July 2, 1864, 13 Stat. 358, doubled the amount
of land granted and provided additionally that

I

* * any lands granted by this act, or the act to which this is an amendment,
shall not * 0 * include any government reservation or mineral lands
* * or
any lands returned and denominated as mineral lands 0i
0

After the line of the railroad was definitely located, appellant's
predecessor sold portions of the odd-numbered granted sections to purchasers who are the predecessors in interest of the real parties in interest in the pending appeals (see footnote 1). The lands have never
been patented to the railroad.
When the Transportation Act of 1940 was enacted, it was provided
in section 321 (b) that if any land grant railroad wished to take! advantage of charging higher rates for carrying Government traffic, it
must file a release of any claim it might have against the United States
to lands granted to the railroad. It was provided, however, that
nothing in section 321 (b) should be construed
.* 0* to prevent the issuance, of patents confirming the title to such lands as
the Secretary of the Interior shall find have been heretofore sold by any such
carrier to an innocent purchaser for value *
Southern Pacific and its predecessors filed releases which specifically
excepted lands sold to innocent purchasers for value prior to enactment
'The Company filed the applications and has prosecuted the appeals, calling at each step
of the process upon the real parties in interest to submit the fee and their reasons in
support of the appeal. However, some of the real parties in interest have their own attorneys who have filed statements in their behalf or are prosecuting the appeals on their behalf
and also on behalf of the Southern Pacific Company.
737-975-64=2
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of the Transportation Act of 1940. The releases were accompanied by
lists of lands said, to have been sold to innocent purchasers for value.
Thereafter, Southern Pacific filed the six applications for patent
involved in these appeals, stating that the applications were for lands
sold to innocent purchasers for value. The lands can be identified
on the lists filed with the releases. The land.-office rejected the-applications on the ground that the tracts of land applied for are or were
mineral in character' and thus excluded from the grant made by the
acts of Julyn 1; 1862, and July 2, 1864. The Division of Appeals
affirmed.
The salient facts in each case are as follows:
1. A-9736. Southern Pacific applied (Sac. 065031) for the El,!2
SE/4 sec.- 27, T.17 N.;.iR. 9 E.,. M.D.M., containing 80 acres. It
submitted an affidavit that an examination of the land on April 28,
1960, showed that at that time the land was nonmineral in character.
It also submitted. evidence that the land was sold by its predecessor,
the Central Pacific Railroad Company, to Delovico Rossa on March 11,
1887; for $1.25 per acre, and that the present claimants, William H.
Zanocco et aZ., acquired the land by deed 'dated August 15, 1941.
The land office rejected the application on the ground that an exainination of the land'disclosed that around 1900 an auriferous gravel
channel crossing the land was considered to ofer sufficient promise to
warrant a determination that! the land was mineral in character and,
therefore, since the land' was mineral at the time of the grant to the
railroad it was excluded froni the grant.- The Division of Appeals
affirmed on the same ground, observing that the land is not mineral
in character at the present time.
2.0 A-29748. Southern Pacific applied (Sac. 060314) for the NEl/ 4
sec. 21 and lot 1, sec. 31, T. 15 N.,; R. 14 E., M.D.M.,'containing 197.26
acres. It submitted an affidavit of nonmineral character as of July 25,
1959. It also submitted evidence of sale of the land by Central Pacific
to three joint purchasers on October 10, 1889, for $5 per acre and of
acquisition of the land by the present claimant, Frank V. Amaral, by
'
deeddatedApril9,1959.
The land office rejected the application on the ground that the tracts
contained known mineral deposits which were being actively explored
in 1889, that the tracts have been subjected to mining locations, and
that land formerly part of lot 1 was included in lode mining claims for
which patent issued in 1908. The land office concluded that the lands
were considered to have been mineral in character around 1900 and
therefore mineral in character at the time of the grant. The Division
of Appeals affirmed, saying that Southern Pacific had not proved that
the lands were not mineral at the time of the grant.
3. A-29753. Southern Pacific applied (Sac. 056150) for lot 6,
NE/ 4 see. 3, T. 17 N., R. 9 E., M.D.M., containing 38.20 acres. It sub.
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mitted an affidavit of nonmineral character as of October 30, 1957.
It also submitted evidence of the sale of the land by Central Pacific
to John Bony on April 19, 1895, for $122.19 and of the acquisition
of the land by Willis E. Dudley, the present claimant, by deed dated
March1:1, :1953.'
The land office rejected the application on the ground that the land
was mineral in character until 1883. and therefore mineral in character at the time of the grant. The Division of Appeals afrmed
on the ground that the land is covered by minhing claims, one of which
is. being worked, and that there is sufficient evidence that the land is
mineral in character.
4. A-29754. Southern Pacific applied (Sac. 060300) for the SElA,
sec. 21, T. 18 N.,IR. 9 E., M.D.M., containing 160acres. It submitted
an affidavit of nonmineral character as of August 7, 1959. It also
suhnmitted evidence ofthe original sale of the land on April 26, 1889,
to Fred Searl§ for $'2.50 per acre and.of the acquisition of the land by
Fred W. Anderson, the present claimant, by deed dated March 13,
1959.
The land office rejected the application on te' ground that the'land'
was mineralin character at the time of the grant,. althdugh some portions are nonminerai today. The Division of Appeals affirmed on the
same ground.
5. A-29888. Southern'Pacific filed t vo applications. One (Sac.
061438) was for portions of sec. 9, T. 17 N., R. 11 E., M.D.M., comprising 295.56 acres, and was supported by an affidavit of nonmineral
character as of June 24 and 25, 1959. Evidence was submitted of the
original sale of the land on July 16, 1888, and December 12, 1889, to
Washington Mining' Company for $2.50 per acre and f the acquisis
tion of the land by Frank V. and Gertrnde L. Amaral, the present
claimants, by deeds executed in 1958 and 1959.
The second application (Sac. 062964) was for lots 1, 2, and 3, sec.
7, T. 17 N., R. 8 E., M.D.M., containing 117.97 acres. It was supported
by an affidavit of .nonmineral character as of various dates in 1955
and 1957. Evidence was also submitted of the original sale of the land
ol November 4, 1891, to John Armstrong for $2.50 per acre and of
acquisition of the land by Arthur E. Connick, the present claimant,
by deed dated March 15, 1960.
fThe land office rejected the first application on the ground that the
land was mineral in character at the time of the grant, saying that this
was established by the patenting of mining claims over most of sec.
9. It rejected the second application on the ground that the land was
mineral in character during the placer mining era prior to 1900 and
again during the period of lode mining from 1900 to 1940.
The Division of Appeals affirmed on the ground that the evidence
shows that the lands "are" mineral in character and that Southern
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Pacific had not shown that the lands were nonnineral at the time
of the grant. It denied a request for a hearing on the ground that it
would not develop facts decisive of the issue.
Southern Pacific has ssi-oied various grounds of error in the decisions appealed from and requests a hearing in each case.'
From this summary of the cases, it appears that the Bureau decisions rested the rejection of the applications on the ground that the
lands applied for were mineral in character at the time of the gralit
to the railroad, i.e., the date on which the line of the railroad was
definitely located. Southern Pacific, on the other hand, seems to
assert that it is entitled to patents if the lands are determined to be
nonmineral today. It contends, and the Bureau denies, that it is entitled to a hearing to prove the nonmineral character of the lands.
The 1862 and 1864 acts specifically excepted mineral lands from
the operation of the grant to the railroad. The question early arose
as of what date the mineral or nonmineral character of land in the
primary limits of a railroad land grant was to be determined in order
to: ascertain whether the land passed under the grant. In Barden v.
Northern Pacific R.R., 154 U.S. 288 (1894), it was held that the determination could be made at any time prior to issuance of a patent to the
railroad and that if it were determined prior to the issuance of a patent
that the land was mineral in character the grant would fail as to that
land. This rule has become firmly established. Wyoming v. United
States, 255 U.S. 489, 507-508 (1921); Anderson v. 21cKay, 211 F. 2d
798, 807 (D.C. Cir. 1954), cert. denied, 348 U.S. 836 (1954), rehearing
denied, 348 U.S. 890 (1954).
In Barden v. NorthernPacific R.R., supra,the Court noted that the
Department of the Interior had stated in Central Pacific Railroad
Conbpany v. Valentine, 11 L.D. 238, 246 (1890), that it had been the
practice of the Department for many years to refuse to issue patents
to railroad companies for land found to be mineral in character at
any time before the date of the patent and that this practice had become, in effect, a rule of property.

The ruling cited applies to cases where, apparently, at the time the
line of the railroad was definitely located the land in the grant was
not known to be mineral land but it was found later to be mineral in
character prior to issuance of a patent. No cases have been found
where the reverse situation existed, that is, where land in the grant
was known to be mineral at the time the railroad was definitely
located but was subsequently determined to have lost its mineral character. Such cases apparently have not arisen because it probably
has been assumed all along that any land known to be mineral in
character when the railroad was definitely located was forever excluded from the grant, regardless of whether the land should later
become nonimineral. This is plainly indicated by the Court's statement in the Barden case, spra, that
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It seems to us as plain as language can make it that the intention of Congress
was to exclude from the grant actual mineral lands, whether known or unknown,
and not merely such as were at the time known to be mineral. (P. 316.)

In other words, Congress said that the railroad should not have any
land which was known to be mineral in character at the time the line
of the railroad was definitely located and that it should'not have any
land not then known to be; mineral but later ascertained to be mineral
prior to issuance of a patent.
In the cases before us, then, if Southern Pacific had not filed a
release under. the Transportation Act and had not sold the lands in
question but applied for patents on its own behalf, the applications
would have to be rejected if' (1) the lands were known to be mineral
lands at the time when the railroad was definitely located, regardless
of their character now, or (2) the lands were determined to be mineral
in character now although they were not known to be such at the time
the railroad was, definitely located.
The question presented by the appeals is whether these principles
are affected because the lands have in fact been sold to persons asserted
to be innocent purchasers for value. The answer is not clear but is
indicated by rulings of the Department in analogus situations.
By the act of March 3, 1887, 24 Stat. 556, 43 U.S.C. §§ 894-899
(1958), the Secretary of the Interior was directed to adjust each of
the railroad land grants. Section 5 of the act, 24 Stat. 557, 43 U.S.C.
§ 898 (1958), provided
That where any said [railroad] company shall have sold to citizens of the
United States * * * as a part of its grant, lands not conveyed to or- for- the
use of such company * * * and where the lands so sold are for any reason
excepted from the operation of the grant to said company, it shall be lawful for
the bona fide purchaser thereof from said company to make payment to the
United States for said lands * * * and thereupon patents shall issue therefor
to the said bona fide purchaser, his heirs or assigns * *

In Hutton et al. v. Forbes,31 L.D. 325 (1902), the Department held
that one was not a purchaser in good faith under section 5 of the 1887
act where the lands applied for were believed by him at the time of
purchase to be mineral lands and there was physical evidence of the
mineral character of the lands. Specifically recognizing that mineral
lands were excluded from the grant to the railroad, the Department
said that if the lands were not known at the time of purchase to be
mineral lands, no subsequent discovery or development of minerals
on them could affect the question of the good faith of the purchase,
and no evidence of such subsequent changes in condition could be
considered.
In Clogston v. Panber, 32 L.D. 77 (1903), the Department'held
again that the bona fides of a purchase within the contemplation of
the 1887 act was to be determined as of the date of purchase. In that
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case, the original sale by the railroad was in 1889 and an application
for purchase was made in 1898 by one who had succeeded to the interests of the original purchaser in 1895. A protest was filed against
the purchase on, the ground that in 1901 the land was known to be
mineral in character. In dismissing the protest the Department noted
that no charge had been made that the land was known to be mineral
in character at the time of the original purchase (1889) or at the time
of the purchase by the applicant under the 1887 act. The Department said:
* * The known character of the land at the date of the purchase from the
company is therefore the determining, factor in any contoversy involving the
character of the land applied for under the provisions of said section [5 of, the
1887 act]. To except land from purchase under its provisions for the reason
that they contain minerals, it must appear that the lands were of known mineral
character at the date of the sale by the land-grant company, and therefore were
such that the purehaser should have known at the time of his purchase that
they were excepted from the grant to the railroad company, and that he. could
obtain no title thereto from the company.
(P. 82.)

Many years later, Hutton v. Forbes and Clogston v. Palmer were
distinguished in Bucehots v. Anderson, 56 I.D. 44 (1936). In' that
case the railroad sold land in 1879 to Anderson'spredecessor in interest.
Anderson was conveyed the land in 1897. On July 20,1936, Anderson
applied to purchase the land under section 5 of the 1887 act. Meanwhile the act of July 17, 1914, 38 Stat. 509, as amended, 30 U.S.C.
§§121-123 (1958), had been enacted. This act provides that lands
withdrawn or classified or reported as valuable for certain minerals,
including oil and gas, are open to disposal under the nonmineral land
laws provided that the minerals in question are reserved to the United
,States. Buckholts had appliedfor an oil and gas lease on the land a
few months before Anderson filed his application. The Commissioier
'of the' General Land Office rejected Buckholts' application on the
ground that since there was no. evidence that the original purchaser
from the railroad knew of the mineral character of the land at the
.time of purchase, Anderson as his successor would have 'a right to
:aiiy oil and gas in the land. The Commissioner cited Hutton v. Forbes
,and Clogston v. Palmer.
The Department reversed, holding that since Anderson had no
vested ight or equitable title in the land but a mere privilege of pur*chasing, the privilege must be regarded as modified by the 1914 act so
'that he could purchase the land only with a waiver of right as to the
oil and gas. The Department said:
** There may be justification for the Clogston v. Palner decision, because
'then it vas a question of all or nothing. Now the laws are modified. 56 I.D. at
-48.

The Department's decision was sustained in Anderson
McKay,
-supra. In so doing the court considered the status of the grant to
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the railroad as of several dates. OneTwas the nature of the grant at
the. time of the original sale of the land to Anderson's predecessor,
Warren, in 1879. Citing the Barden case, supra, the court stated that
since the railroad could convey to Warren only what it had and since
it could not convey mineral land, it did not convey to him in 1879 any
mineral land. "Should the land eventually prove to be mineral land,
it was' not within the grant to the railroad,
* [citing Barden] and
hence was not conveyed by it to Warren.": 211F. 2d at 802. The
court then went on to say that because of the plight of purchasers in
those circumstances Congress passed the 1887 act.
*
* It authorized the issuance of patents to such purchasers. The patent,
if obtained, would convey to the patentee the title which he had not received by
his deed from the railroad, and, moreover, the patent would erase flaws: or
omissions which inhered in the grant to and the conveyances from the railroad.
(P. 802).
X

The-court sustained the Department's view that the 1887 act did not
give the purchaser an indefeasible right to an unrestricted fee simple
title but an inchoate right to purchase which could be and was
modified by the 1914 act, supra, so far as mineral lands cvered by the
1914. act are concerned. Anderson argued that the Department had
not administratively' adhered to this view but, on the contrary, had
continued to follow' Ologston v. Palirer and to issue unrestricted
patents to applicants under the' 1887act. The court answered thiat
none of the cases cited by Anderson liad concerned'a 19I4 act 'mineral.
Carefulreading of the Department's and the court's decisions in the
Antderson case leads to the conclusion that Clo'ston v. Plnier:is still
in efect as to grant lands determined to be mineral in character for
minerals not covered by the 1914 act.
The next question is whether the same ruling is applicable to applications for patent under section 321 (b) of. the Transportation Act of
1940. The legislative history of the act sheds no light on the intent
of Congress in enacting the particular provision under consideration
but the language employed, "issuance of patents confirming the title to
such lands as * * * have been heretofore sold by any such carrier to
an innocent purchaser forvalue," strongly indicates an intent to permit
the curing of what would otherwise be an imperfect title. This is the
connotation suggested by the phrase "ininocent purchaser for value."
In the absence of any persuasive reason for construing section '392 (b)
of the'Transportation Act differentlyr from section of the 1887 act,
we conclude that the Clogston v. Palaner ruling is equally applicable
to cases arising under section 321(b). ' 'This leads to the conclusion
that section 321(b), like sectioii 5,' modifies the general rule in the
Barden case that a determination of mineral character can be made at
any time prior to the issuance of patent.
It is to be noted that the modification of the Bardeni rule obtains
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only in cases where the grant lands were sold to an innocent purchaser
for value. The Suprene
$
Court considered the question of what constitutes an innocent purchaser in connection with- a suit to cancel a
patent issued to the Western Pacific Railroad Company which was
predicated on the ground that the land was known to be mineral land
when the patent was issued so that it was excepted from thegrant and
the patent was thus issued without authority of law, A purchaser
two degrees removed from the- company resisted the cancellation
of the patent on the ground that ie was an innocent purchaser. The
Court denied that he -was an innocent purchaser because it found that
he knew that the land was' mineral years before he, as agent for the
--

railroad, applied for patent.

McLaughlin v. United States, 107 U.S.

526, 528 (1882); Western Pacific R.R. v. United States, 108. U.S. 510,
513 (1882).In United States v. Central Pa. R. Co., 84 Fed. 218, 221 (Cir. Ct.,
N.D. Cal. 1898), the court also considered the rights of purchasers
from a railroad grantee in a suit to cancel the patent to the -grantee.
The court said:
* *
The status of a bona fide purchaser is made up of three essential
elements: -(1)
a valuable consideration; (2) absence of notice; and (3) the
presence of good faith. * * I am of the opinion that these defendants had
notice, actual or constructive, of the character of the land in section 27 which
they contracted to buy from the grantee company and its trustees. They were
certainly chargeable with notice of the character of the land, for it had been occupied and known since 1850 as mineral land, and as being unfit for agricultural purposes. It was covered with evidences of mining claims and mining explorations.
Notices of location affecting different portions' of the section had been filed of record in the mining recorder's office of the Forks of the Butte mining district before
the defendants entered into their contract to buy the land from the grantee coipany and its trustees, which was some time in 1885 and 1886. With respect to the
defendants Jones and Gale, it appears further that the element of good faith is
entirely wanting; for Jones had,'before acquiring any interest in the land he
contracted to purchase, owned and worked a claim in the same part of this
section, while -Gale had, with others, filed a mining location upon the same land
which he contracted to buy.
.
* * I am of the opinion, from the evidence, *
that the defendants, other
than the grantee company and its trustees, are not bona fide purchasers. *

t

To summarize at this point, to defeat the applications of Southern
Pacific for the reason that the lands applied for are mineral, it must
appear that the lands were of known mineral character at the date of
the original sale by the railroad and that the purchasers should have
known at the time of their purchase that the lands were excepted from
the grant to the railroad and that they could obtain no title from the
railroad. This rules out as irrelevant any consideration of the mineral
character of the lands today or at the time when the line of the railroad was definitely located. The critical date is the date of sale by
the railroad.
As to the procedure for making the determination, it has long been
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the practice of the Depairtment, where it believed that ailroad grant
lands did not pass because of their mineral character, to bring charges
against the railroad and to hold a hearing on the charges. Central
Pacific Railway Company, 46 LD. 435 -(1918); Uited States v.
Central Pacifl Railway ompany, 49 L.D. 250 (1922); Southern
Pacific Railroad Conpany, 52 L.D. 419 (1928). At the hearing, the
Department had the obligation of presenting a prima facie case that
the lands were mineral in character whereupon the burden shifted to
the railroad to show by a preponderance of the evidence that the lands,
or any part thereof, were not mineral in character. Central Pacific
Railway Company, supra; United States v. Central Pacific Railway
Cornpany, sup ra; see United States v. Southern Pacific Co., 251 U.S.
1,14 (1919).
The case last cited, United States v. Southern Pacific Co., sets forth
the criteria for determining whether land is mineral in character. It
is not essential that there be an actual discovery of mineral on the
land. It is sufficient to show only that known conditions are such as
reasonably to engender the belief that the land contains mineral of
such quality and in such quantity as to render its extraction profitable
and justify expenditures to that end. Such belief may be predicated
upon geological conditions, discoveries of minerals in adjacent land
and other observable external conditions upon which prudent and
experienced men are shown to be accustomed to act.
The bona fides of the original purchase from the railroad is also a
matter to be determined at a hearing.
Since the decisions below invoked the wrong principles in rejecting
Southern Pacific's applications and erroneously denied the right to a
lhearing, the decisions must be set aside and the cases remanded for
further consideration and action as indicated in this decision.
- Therefore, pursuant to theauthority delegated to the Solicitor by
the Secretary of the Interior (210 1DM 2.2A(4) (a): 24 F.R. 1348),
the decisions appealed from are set aside and the cases remanded for
further consideration and action consistent with this decision.
ERNEST F. HOm
Assistant Solicitor.

MIURPHY CORPORATION
A-29849

Decided June 3, 1964

Oil and Gas Leases: Royalties-Oil and Gas Leases: Extensions-Oil and
iGas Leases: Termination-Oil andUGas Leases: Rentals-Oil and Gas
Leases: Unit and Cooperative Agreements
-

An oil and gas lease on land within the known geologic structure of a

producing gas field which attains a minimum royalty status because of
inclusion in the participating area of a producing gas unit but o which
737-975-64

3
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there is no producing or producible well and which is subsequently extended
as a consequence of the termination of the unit reverts to a rental status and
is subject to the automatic termination provision of the act of July 29, 1954.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

D

Murphy Corporation has appealed to the Secretary of the Interior
from a decision dated October 8, 1962, by which the Division of
Appeals of the Bureau of Land Management affirmed a decision of the
land office at Denver, Colorado, requiring the payment of minimum
royalty for the eleventh lease year of its noncompetitive oil and gas
lease Colorado 02406, beginning May 1, 1961, and ending April 30,
1962.
The lease was issued for a -year term effective May 1, 1951, and was
subsequently extended for a second 5-year term, at which time it
became subject to the automatic termination provision added to section
31 of the Mineral Leasing Act by the act of July 29, 1954, 68 Stat.
585, as amended, 30 U.S.C. § 188(b) (Supp. IV, 1963). On July 16,
1956, the land office approved a partial assignment of the lease effective
August 1, 1956, the new segregated lease being designated as Colorado
02406LA. Between the date of approval and the effective date, a gas
well was completed on July 26, 1956, on the assigned acreage included
in 02406-A. The Geological Survey reported on August 23, 1956,
that the discovery was deemed to be that of a new field and that effective July 26, 1956, all the land in 02406-A and part of the land retained in 02406 were believed to be within the known geologic structure
of a producing field. Later other partial assignments were made out
of the parent lease.
On March 1, 1958, the land in the parent lease and lease 02406-A.
was committed to the Gillam' Draw unit agreement and was included
in the participating area of the unit. Subsequently, the unit was
terminated as of January 1, 1961. On March 9, 1961, the Denver land
office, to which the lease records had been transferred from the. Geological Survey, notified the lessees affected by the termination of the
Gillam Draw Unit that, because of the termination of the unit, their
leases had been extended for two years from October 13, 1960, the date
on which production ceased in the unit,' and would be effective to
October 13, 1962, unless relinquished.
* Murphy Corporation paid the minimum royalty for the parent lease
for the tenth lease year before the expiration of that lease year on
April 30, 1961, but made or offered no payment of minimum royalty
for the eleventh lease year. On March 27, 1962, the land office requested payment of $1 per acre for the eleventh year of the parent lease
on the ground that the lease had not terminated automatically on May
'The land office seems to have assumed that the unit was terminated immediately upon
cessation of production despite the action of the Geological: Survey indicating that the
fermination was effective as of January 1, 1961.
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1, 1961, for nonpayment of rental for the reason that it had retained
its minimum royalty status. Murphy Corporation then paid the
minimum royalty for the eleventh lease year, relinquished the lease;
and appealed from the decision requiring the royalty payment for the
eleventh year.
The Division of Appeals held that because the lease had become
subject to payment of minimum royalty through inclusion in the participating area of the producing unit it was not subject to automatic
termination for failure to pay annual rental in advance and that it did
not revert to a rental status on termination of the unit because a
minimum royalty status, having attached, continues so long as the
lease remains in existence.
In its appeal to the Secretary, the appellant contends that the lease
was automatically terminated by operation of law on May 1, 1961, for
want of a rental payment because there was then no well capable of
producing oil or gas in paying quantities on the leased premises, relying upon the language of the departmental decision in United Manufacturing Co. 65 I.D. 106,115 (1958), interpreting the act of July 29;
1954, Supra.
The portion of the act of July 29,1954, upon which the appellant
relies provides that:* * * upon failure of a lessee to pay rental on or before the anniversary date
of the lease, for any lease on which there is no well capable of producing oil or
gas in paying quantities, the lease shall automatically terminate by operation
of law
*

In United Manufacturing Co., supra, the Department was not concerned with the situation presented here. The leases involved there
had always been in a rental paying status and were not and had not
been unitized. The lessees sought to escape application of the automatic termination provision upon their failure to pay the rental on the
ground that the leased premises contained valuable deposits of oil
or gas, although not a producing well or well capable of production.
But in the case now under consideration, it is not disputed that there
was no well on the leased premises capable of production which would
save the lease from automatic termination for failure to pay rent if
rental was required. Clearly, the lease was bound to terminate by
operation of law for failure to pay rental if rental was owed. The
question to be determined on this appeal is whether the lessee was
liable for anal
payments of minimum royalty after the unit was
terminated or whether the termination of the producing unit caused
this lease to revert from a minimum royalty status to a rental status.
Under the Mineral Leasing Act, as amended, all leases of land not
within any known geologic structure of a producing oil or gas field
are conditioned-
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* * * upon payment by the lessee of a rental of not less than 50 cents per
acre for each year of the lease. Each year's lease rental shall be paid in advance.
A minimum royalty of $1 per acre in lieu of rental shall be payable at the ex'
piration of each lease year beginning on or after a discovery of oil or gas in
paying quantities on the lands leased. § 17(d),. 74 Stat. 782 (1960), 30 U.S.C.
§226(d) (Supp. IV, 1963).'

With respect to leases committed to- unit; agreements, the Statute
provides that.* ** The minimum royalty
* * under any lease that has become, subject
to. any cooperative or unit plan of development or operation, or other plan that
contains a general provision for allocation of oil or gas, shall be payable only
with respect to the lands subject to 'such lease to which oil or gas shall be allocated under such plan.
* * § 17(j), 74 Stat. 784, 30 U.S.C. § 226(j) (Supp.
IV, 1963).

In the event of. termination of the unit or the exclusion of any land
therefromnj the Mineral Letsing Act, as amended, provides:;
'* * * Any lease which shall be eliminated from any such approved or prescribed plan,; * * and any lease which shall be in effect at the termination
of- any such approved or prescribed plan, * * * unless relinquished, shall continue in effect for the original term thereof, but for not less than two years,
and so long thereafter as oil or gas is produced in paying quantities. §17(j),
74 Stat. 785 (1960), 30 U.S.C. § 226(j) (Supp. IV, 1963).

It is thus apparent that the appellant's lease acquired a minimum
royalty status when it was committed to the Gillam Draw Unit and
was included in the participating area. And it was clearly entitled to
the 2-year extension which the land office allowed on termination of
the unit.
The conclusion that lease 02406 was bound by the minimum royalty
provision after termination of the unit is based on the proposition that
once a lease obtains production it becomes so obligated and remains
so thereafter even though production ceases and it no longer has a
well capable of production. Solicitor's opinion M-36405 (June 13,
1957); Solicitor's opinion M-36531 (Supp.) (July 20, 1959), overruled on other grounds, Solicitor's opinion M-36629, 69 I.D. 110
(1962). These opinions, however, were concerned only with the
obligations of the lease on which the discovery was made. Here we
must consider whether the same rule applies to a lease other than the
discovery lease or to a part of the same lease which becomes separated
from the part on which the discovery is made.
In the latter situation, which is the more common, it has been the
practice that where because of discovery a lease has become obligated
to pay a minimum royalty of $1 per acre in lieu of rental lands on
which there is no discovery well and which are assigned out of the
lease become freed from the obligation to pay minimum royalty. See
2 In 1958 when the Gillam Draw Unit was effected, the rental rates were different but,
in other respects, the statute was the same.
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Roy M. Eidal, Kern County Land Company, A-29300 (February i9,
1962) VI Bureau of Land Management Manual 2.1.37A.
Somewhat akin to this situation is one in which a: unitized lease on
whichs there is no producing well is first included within a participating area and then excluded from it. While we have not found any
ruling on the point, we believe that, following the precedent of the
partial; assignment situation, unitized lease acreage removed from a
participating area would no longer be subject to the minimum royalty
obligation. This view would seem to be required by the statute and
the regulation which specifically provide that minimum royalty shall
be paid only on participating acreage.. Mineral Leasing Act, as
amended, § 17(j), supra; 43 CFR, 1964 Supp., 3125.2. The statutory
restriction would appear to apply as well to lands subsequently excluded from a participating area as to lands never included within it.
* Thus, there are at least two situations in which lands at one time
subject to the minimum royalty obligation are freed from it by subsequent events. The facts in this appeal, we believe, constitute a third
exception from the general rule. The dissolution of a unit agreement, which, of course, terminates the participating area dependent
on it, is a far more drastic action than either a partial assignment or
a modification of a participating area and it severs the relationship
of the lands as effectively as do the other procedures.
Accordingly, when the unit agreement was terminated, lease 02406
reverted to a rental status and the rental for the eleventh year became
payable no later than May 1, 1961, the anniversary date of the lease.
Upon the lessee's failure to make the required payment, the lease automatically terminated. Thus it is incorrect to hold that the lessee
remained obligated to pay a minimum royalty.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348),
the decision appealed from is reversed'and the case remanded for
further proceedings consistent herewith.

ERNEST F. Hom,
Assistant Solicitor.
CLAIM OF BILL POWERS
TA-271 (Ir.);
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rorts: Discretionary Functions
A decision not to place culverts under an irrigation lateral, made at the policy
and planning level, when no danger from this method of construction is
apparent or realized, and a contrary decision would affect the feasibility of
the project, is a discretionary act within the meaning of the discretionary
* function exception of the Federal Tort Claims Act.
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Irrigation Claims; Generally
Under the current Public Works Appropriation. Act, as well as under its
predecessors, awards may be made upon a showing that the damage was the
direct result of nontortious activities of the Bureau of Reclamation.'

Torts: Generally
The immunity granted to the United States by 33 U.S.C. 702c from liability
of any' kind for any damage from or by floods or flood waters at anyplace
is available to the; United States as a defense in suits brought underi the
Federal Tort Claims Act.

Irrigation Claims: Generally-Torts: Generally
The Flood Control Act, 33 U.S.C. 702c, is an immunity statute. Such a statute
is necessary, and therefore applicable, only where there' would be liability
without it.

Irrigation Claims: Generally
The immunity granted to the United States by 33 U.S.C. 702c does not bar payment of claims under the Public Works Appropriation Act'where floods or
flood waters are involved because there is no legal liability upon the Government to pay claims under the Public Works Appropriation Act. Therefore,
there exists no reason to have recourse to an immunity statute in order to
avoid payment of such claims.

Irrigation Claims: Generally
The provisions of the Public Works Appropriation Act, concerning. the activities of the Bureau of Reclamation, do not vest in anyone a stautory right
to compensation. The payment of claims under these provisions is discretionary with, and not mandatory upon, the Secretary of-the Interior.
APPEAL FROM ADMINISTRATIVE DETERMINATION

Mr. Bill Powers, of Othello, Washington, by and through his attorney, Mr. George R. Huff of Othello, W.ashington, has timely appealed
from the administrative determination. (T-P-254 (Ir.) ),.dated April
23, 1963, of the Regional Solicitor, Portland, Oregon, denying his
claim in the amount of $395 for loss of crops and: erosion damage on
farm unit 214, Irrigation Block 49 of the Columbia Basin Project of
the Bureau of Reclamation.
In presenting his claim, Mr. Powers stated:
Flood waters washed out ditch destroying 2.1 acres of peas and caused extensive erosion which required repairs by heavy equipment.
*

*

*

*

**

,

*

Flash flood on hill above. property came into bureau lateral and through my
weir, washing out my ditches and eroding my field.

In the original determination, the Regional Solicitor, denied the
claim under the Federal Tort Claims Act I and stated: "It is settled
law that the activities of the Bureau of Reclamation, in connection
with the construction of irrigation structures, constitute discretionary
acts within that the discretionaryfunction] exception to the Federal
Tort Claims Act." He denies the claim. under the Public Works
'28 U.S.C., 1958 ed., see. 25671 et seq.
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Appropriation Act, 1963 2 stating; "This case is squarely in point"
with Hedrik v.- United States. 3
The appellant, through his attorney, excepts to the original determination for the following reasons:
1. The damage was caused by water collecting and running into the
lateral in numerous gullies, not in one gully as stated in the original
determination. The danger from these gullies was "apparent at time
of the planning and construction of the water. delivery system "¶ *
Failure to make proper allowances for this situation was a failure to
exercise ordinary care (negligence) and not * * * an exercise of a
discretionary function."
2. The original determination did not "consider the. fact that the
Bureau of. Reclamations criginally planned to install concrete spillways to alleviate the uncontrolled waters, but, at the time of construction, such portion of the plan relating to the spillways was negligently
omitted * *
3. "An error in the construction of the water system in failing to
take reasonable precautions to prevent harm to Mr. Powers, when the
Bureau of Reclamation knew, or should have Irnown, that the manner
in which said construction was accomplished, without remedial action
concerning the, uncontrolled waters, would cause damage to Mr.
Powers. This type of error is not a discretionary act as .excepted
under the Federal Tort Claims Act."
The original determination states the following facts:
Farm Unit 214 is located approximhately 10 miles southwest of Othello, Washington, on the slope of a low range of hills called thd Saddle Mountains.
Although rainfall only averages 7 inches a year, the slopes of these hills are
eroded into numerous small gullies. One such gully, running down this hillside, borders the east side of Farm Unit 214. The PE16.40 lateral, a structure
of the Bureau of Reclamation, flowing westward supplies water to claimant's
farm. The lateral crosses a well defined gully a few feet from claimanfs turnout. There is no culvert under the lateral at this gully crossing. In its natural
state,. prior to the construction. of the lateral, storm waters flowing down this
gully would completely bypass Farm Unit 214.to the east.
During the'evening of June 4, 1961, there was a cloudburst in the hills above
elaimant's farm. These waters collected in this gully adjacent to claimant's
turnout, flowed directly int:6 the PE16.4M lateral, and were carried along with
the irrigation water alreadylin the lateral. This raised the lateral's water level,
and a large volume of water passed through claimant's turnout into his, head
ditches and overflowed onto the farm-washing out 2.1 acres of peas and causing
erosion damage.
*

.
* -

,
'

*

.

:

:

*-*'*

As shown by the r6cord, the problem of storm waters entering the lateral had
been considered'by Bureau of Reclamation design 6ngineers prior to the original
construction of this facility. In, order to serve farm lands lying on the slope
9 76 Stat. 1216.

This appeal will be decided under the Public Works Appropriation Act,

1964, 77 Stat. 844, which is the current Act.

1184 F. Supp. 927 (D.N.M. 1960).
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of the Saddle Mountains, it was necessary that the lateral be'laid out across
the face of this hillside. Along its route, the lateral crossed numerous gullies
including the one adjacent to claimant's unit. To provide for the storm waters
that would flow down the hillside through the gullies into the lateral, this
structure was designed with a large-bank on the downhill side- to give it additional freeboard.
*

.

.

*.f

...

*.9

I

:

-*

*

4

:

:-:.Xl*

-

:

4o:*

As constructed, the lateral dead ends at the boundary between Farm Units, 214
and 3. There is no channel to outlet emergency flows from the lateral; however, the owner of Farm Unit 53 has built' an overflow device at' his turnout
which diverts increased lateral lows to an adjacent ravine. No culverts were
built at the several gully crossings along this-lateral in accordance with existing
construction policy of the Bureau of Reclamation. * *
d

The appellant's three exceptions will be considered in the order in
which they werepreviously'stated.

:

From the quoted portions of the original determination, it appears
that the first exception is correct in that water from several gullies,
not from just one gully,. ran into the lateral and contributed to the
damage to appellant's property. However, this in itself is not sufficient grounds to reverse the determination, since the fact that more
than one gully was involved would not affect whether or not the
damage arosefrom the exercise of a discretionary function. The
part of this exception which states that the danger was "apparent at
the time of planning and construction" isin error. The administrative record establishes that the danger was neither apparent nor realized at that time.
The administrative record establishes that the second exception is
in error. The Bureau of Reclamation did not originally plan to install
spillways in this facility. There is no evidence in the administrative
record of such an original plan.:
The third exception is based on the assumption that the Government
"knew or should have known" at the time of planning and constructing
that a lateral such as was constructed "would cause damage to Mr.
Powers." The administrative record establishes that the Government
did not know at the time of the planning and construction of the lateral
that such a lateral would cause damage to anyone. Further, there is
no. evidence in the administrative record to lead to the conclusion that
the Government should have known of the danger at that time.
There is nothing in the appellant's three exceptions, nor in the
administrative record which provides sufficient grounds for reversing
the conclusion in the original determination that the decision to build
the lateral without placing culverts under the lateral. "was a decision
made at the policy and planning level and, as such, constitutes a discretionary. act," within the meaning of the discretionary function
exception of the Federal Tort Claims Act.4 The situation presented
428 U.S.C., 1958 ed., see. 2680 (a).
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is analogus to the one presented in United States v. Ure. 5 In Ure the
1court
pointed out that a decision not to line an entire canal, but to line
only part of it, fell within the discretionary function exception.
Decisions of this type affect the feasibility of an entire project. No
danger was apparent at the time of planning and construction.
Therefore, we sustain the denial of the claim by the Regional Solicitor, Portland Region, under the Federal Tort Clains Act.
Under the current Public Works Appropriation Act, as well as
under its predecessors, awards may be made upon a showing that the
damage was the direct result of nontortious activities of the Bureau
of Reclamation. In denying the claim under the Public Works
Appropriation Act, the original determination relied largely upon
the Hedrick case, supra, two other Federal cases,6 and on T. J. SaveZl."
However, Savel only stands for the proposition that a claim Lnder
tile Public Works Appropriation Act must be denied when damage
to a claimant's land does not result from activities of the Bureau of
Reclamation.
The Federal court cases cited, including Hedrick, were suits brought
under the Federal Tort Claims Act. These cases considered whether
or not the immunity granted to the Government by 33 U.S.C., sec.
702c from "liability of any kind * * * for any damage from or by
floods or flood waters at any place," is available to the United States
as a defense in suits under.the Federal Tort Claims Act. The Court
held that the defense is available in such suits.
Another Federal court case decided under the Federal Tort Claims
Act which discusses the extent of the applicability of the Flood Control Statute is Stover v. United States.' In that case the United
States Court of Appeals for the Ninth Circuit stated:
We hold that 33 U.S.C., sec. 702c is an immunity statute covering even ordinary negligent construction or maintenance of flood works and to hold otherwise
would be a repudiation of our Clark case, Clark v. United States, 218 F. 2d 446.
True, as appellants point out, sec. 702c was only one of the legs on which Clark
stood, and one of the other legs was sufficient for the case. But we cannot call
it pure dicta. If it was half dicta, we believe it good dicta. Also, the leading
case, National Manufacturing Co. v. United States, 8 Cir., 210 F. 2d 263, holds
sec. 702c to be an immunity statute. And it is a well reasoned case. We affirm
on the ground, negligence or no negligence, sec. 702c precludes recovery here.
Appellants say the section applies to natural but not to man made floods.
They rely heavily on the draft form of the 1928 Flood Control Bill out of which
the present sec. 702c emerged.. Also, they rely strongly on Congressional colloquy at the time of the adoption of the 1928 flood control bill. But all the colloquy just cannot overcome plain language. And there really would not be any
reason to legislate on damage caused purely by nature.
5 225 F".2

709 (9th Cir. 1955).

States, 210 F. 2 263 (8th Cir. 1954) G y P.
Atkinson Co. v. Merritt-Chapnan & Scott Corp., 12.6 F. Supp. 406 (N.D. Cal. 1954).
6 National Manufacturing Co. v. Uited

7T-326 (Ir.) (April 3, 1951).
8 Civil No. 18,275, 9th Cir., April 7, 1964.
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Stover, then, holds that the Flood Control Act is an immunity statute, and such a statute is necessary, and therefore applicable, only
where there would beliability without it. The Public Works Appropriation Acts do not impose liability upoll the Government to pay for
damage caused by nontortious activities of employees of the Bureau of
Reclamation. Rather, they provide for such payment within the
policy of the Department of the Interior which is stated in Solicitor's
Regulation 5, Amendment 1: 9Sec. 3. Irrigation cams-Admtinistrative Policy. Neither the act of February 20, 1929 (25 U.S.C., sec. 388) [Indian Irrigation Act], nor the provision
recurring in the annual Public Works Appropriation Acts respecting the activities of the Bureau of Reclamation vests, in any person a statutory right to
compensation.
With relation to the tatutory provision regarding reclamation, the Solicitor
has stated in pertinent part as follows:
* * * the payment of claims. underi this statutory provision is discretionary
with, and not mandatory upon, the Secretary of the Interior. No claimant has a
legal right to demand, compensation for property damage arising out of nontortious activities of the Bureau of Reclamation. Congress has merely granted
a permissive power to pay such claims if it seems desirable to do so as a matter
of policy. * 3 * Sol's Op. M-36064, 60 I.D. 451, 454 (1950).
'

Since there is no legal liability iUpOn the Government to pay claims
for damage arisinig out of nontorti6us activities of the Bureau of
Reclamation, there certainly is no need to have recourse to an ilmmunity statute in order to avoid such payment, anymore than it is
necessary to have recourse to such a statute in order to avoid paying
for damages caused by nature. Therefore, it fllows that this immunity statute does not bar the payment of claims under the Public
Works Appropriation Acts.
In Charles H. Reaves,w° we held that the statutory defense 1uder
consideration barred recovery under the Federal Tort Claims Act.
The statute was not mentioned in our consideration of the claim under
the Public Works Appropriation Act. The claim was denied under
that Act because:
In the case under consideration, the break in the Acequia was caused by an
arroyo flow into the Acequia far in excess of the capacity of the Acequia. The
heavy arroyo flow was caused by heavy rainfall. The arroyo flow is not s7iown
to have been diverted fron its true natural course by any work perfornied by
the Bureau of Reclamation. In short, 'the damage to claimant's property was
not directly caused by nontortious activities of employees of the Bureau of
Reclamation but was caused by the forces of nature. (Italics added.)

The instant case presents the reverse of the Reaves case in that the
administrative record as reflected in the quoted part of the original
determination establishes that the storm waters flowing down the
gully or gullies "would completely bypass Farm Unit 214," except for
the construction. But for the lateral, the water would not have been
24 P.R. 1877.
'0TA-234 (Ir.) (February 17, 1964).
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held' back or diverted onto the appellant's land. The water would
have continued down the hillside in the gullies as it had done prior to
the construction of the lateral.
'Therefore, we determine that 33 U.S.C., sec. 702c, does not bar
recovery in the instant case, because the administrative record shows
that the damage to Mr. Powers' property was the direct result of nontortious activities of employees of the Bureau of Reclamation.
The appellant has alleged damages in the amount of $395.00. We
find that the actual damages were as follows:
Value of crop$299. 25
Less harvesting and hauling costs not*
incurred
26.50
----------------- 7--------$272.
7
Repair of land-___-- ___-__--97. 50
370. 25
Accordingly, the original determination is hereby reversed, and the
sum
is
to Mr. Powers.
S in , of $370.25
$3 S.2
,is-r4
-5 award6
.
EDWARD WEINBERG,
Deputy Solicitor.
RICHFIELD OIL CORPORATION
A-29937

Decided June 9, 1964V

Oil and Gas Leases: First Qualified Applicant
Where an oil and gas lease is issued which erroneously omits a part of
the land Applied for which is available for leasing, and the land office simultaneously issues a decision which indicates that the omitted land is included
in the lease, the omission: will not be construed as a rejection of the offer
as to the omitted land from which the offeror must appeal in order to preserve the priority of his offer, but the lease may be amended to include the
omitted land nothwithstanding the filing of a conflicting offer for the same
land subsequent to the issuance :of the lease but prior to the discovery of
the omission.

Jecnette L. Luse et at., 61 I.D. 103 (1953), distinguished.
APPEAL FROx BUREAU OF LAND

ANAGEMENT

Richfield Oil Corporaion has appealed to the Secretary of the
Interior from a decision dated January 9, 1963, whereby the Division
of Appeals, Bureau of Land Management, afirmed a decision of the
Utah land office rejecting its noncompetitive oil and gas offer for lot 8,
sec. 13, T. 23 S., R. 23 E., S.L.M., Utah, filed pursuant to section 17
of the Mineral Leasing Act, as amended, 74 Stat. 781 (1960), 30
U.S.C. § 226 (Supp. IV, 1963). The ofer was rejected because the
described land was embraced in oil and gas lease Utah 021095.
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- On February 4, 1957, R. A. Lutz filed oil and gas lease offer Utah
021095 for four sections of land. It described one section, in T.23 S.,
R. 23 E., S.L.M., as "Section 13: All including River Bed." Qn
March .25, 1957, a lease was: issued to Lutz, effective April 1, 1957,
which described the lands leased in section 13 as "Lots 1, 2, 3, 4, 5, 6, 7,
NE1/ 4 , El/2 NWl/4 , NWIA4NWlA, NEI/4 SW1/ 4 , N1/2 SE1/4 ." This description included all of the legal subdivisions of- section 13 except lot
8, which comprises 4.08 acres. -By a decision of the same date the land
office suspended the offer "as to the beds of the Green, Colorado, and
Dolores Rivers, pending determination of the status of the riverbeds."
The decision further stated that
The enclosed lease embraces the remainder of the land applied for. Upon
the elimination of the conflict your offer will be further considered and a supplemental lease issued as to any land which may be available.

The appellant filed its lease offer on July 23, 1960. By a decision
dated January 18, 1961, the land office corrected lease Utah 021095
to include the previously omitted lot 8 of section 13 and rejected the
suspended part of the offer as to the river bed lands. The Lutz offer
was rejected as to the river bed lands because those lands were unsurveyed and no metes and bounds description was furnished. The, appellant's lease offer was thereafter rejected by the land office.
In its appeal to the Secretary, as in its appeal to the Director, Bureau of Land Management, Richfield contends that by his failure to
appeal from the decision issuing the lease which omitted lot 8, Lutz
abandoned his preferential right under section 17 of the Mineral
Leasing Act as the "person first making application for the lease who is
qualified to hold a lease." It further contends that Lutz' offer was
effectively rejected as to lot 8, citing as authority for these arguments
the Department's decisions in C.A. Rose, A-26354 (May 13, 1952),
and Jeanette l. Luse et a., 61 I.D. 103 (1953).
The Division of Appeals held that since lease offer Utah 021095
was not rejected as to lot 8, even though the offeror did not appeal on
the basis that it should have been included in his lease, the offer remained intact as to that lot until action was taken by the land office
to correct the lease. In making this determination, the Division of
Appeals relied upon the statement in the land office decision of
March 25, 1957, that "upon the elimination of the conflict your offer
will be further considered and a supplemental lease issued as to any
land which may be available" (italics added). As to other contentions of the appellant, the Division of Appeals held that the present
case is distinguishable in fact from the cases cited by the appellant.
It did not, however, set forth the distinguishing facts.
After careful review of the appellant's arguments and the cases cited
as authority, I concur in the results of the Bureau's decisions.
The rule is well established by the decisions of this Department
that an applicant for a noncompetitive oil and gas lease whose appli-
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cation is rejected and'who fails to appeal within te time allowed for
appeal will lose his preference right to a lease as against subsequent
qualified applicants. CharlesD. Ednonson et al., 61 I.D. 355 (1954).
The present case, however, is readily distinguishable from that case
and other cases (except the Luse case) iin which the same rule has been
followed inasmuch as the land office did not in terms reject Lutz'
offer as to lot 8. On the contrary, the land office' decision specifically
stated that the lease was issued for all of the offered lands except the
river bed lands. The lease, as issued, did not agree entirely with the
decision, but there was no stated rejection from which to appeal.
In the Rose and 4te casesI supra, the Department held that where

an erroneous decision of the Bureau of Land Management fails to
recogize. the preferential right of the first qualified applicant to
obtaim a noncompetitive oil and. gas lease on a tract of land, and where
the error is as obvious to the applicant as to anyone else, the failure
of the applicafit to take an appeal from such a decision is considered
-to'be an abandonment of the preferential right; and that right cannot

be reestablished by administrative action to the' prejudice of third
persons whose rights have intervened. In' the Rose case there was a
specific rejection of the applicatioh of the first applicant fromn which
he did not appeal.
In the Luse case, the one factually-most resembling the present case,
there'was no'stated'rejection of the first applications There Mrs.
Hornung applied for, among other lands, lot 14, section 6. She was
sent lease forms on September 8, 1949, which omitted lot 14, section 6,
but included lot 1, section 6, for'which she had not applied. The lease
forms, as transmitted, were signed, by Mrs. Hornung, and a lease was
issued efectiVe December 1, 1949. On November 26, 1951, Mrs.
Hornung requested that lot 14 be substituted for lot 1. Meanwhile,
on March 1, 1950, lot 14 had been leased to Mrs. Luse. The Department held that since the error in omitting lot 14 from Mrs. Hornung's
lease should have been more apparent to her as the applicant for the
land than to anyone else, and since she failed to appeal from the
manager's action in executing the lease without the inclusion of lot 14,
she was deemed to have abandoned the preferential right which she
initiated by applying for lot 14 and to have acquiesced in the lease
as it was issued.
The present case is distinguishable from the foregoing both upon
factual differences and upon substantive changes in the regulations
since 1949.
At the time of the issuance of the lease to Mrs. Hornung in 1949,
a person who desired a noncompetitive oil and gas lease on public
lands was required to file an application describing the desired lands
in the proper land office. The land office then mailed to the applicant
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copies of a lease which described such of the lands applied for as were
available for leasing. Only after the lease forms were signed by the
applicant and returned to the land office was the lease issued. Under
that procedure, if there were a discrepancy in the land descriptions n
the application and the lease forms, it would or should be apparent
to the applicant before he signed the lease.
At the present time, a person wishing to lease'public lands files an
offer describing the desired lands. The land' office, after determining
what lands are available for leasing, issues a lease for those lands on
the same form which has beeh used as an offer without further action
or opportunity for review on the part of the off eror.
Moreover, whereas in the Luse case it should have been readily
apparent to Mrs. Hornung that the land description on the lease form
was not the same as the description in her application, the discrepancy
was not so apparent to the offeror in this instance? It was not apparent on the face of the lease issued to Lutz that the lands described
therein did not include all of the legal subdivisions of sec. 13, T. 23 S.,
R.- 23 E. The omission of lot 8 could have been discerned only by
reference to the official survey plat in the land office. 2
Aside from these factors, the noncompetitive oil and gas leasing
regulations were amended in 1950 to provide that:
If any -of the land described in item 2 of the offer is open to oil and gas filing
when the offer is filed but is omitted from the lease for any reason and thereafter
becomes available for leasing to the offeror, the original lease will be amended
to include the omitted land unless, before the issuance of the amendment, the
land office receives a withdrawal of the offer with respect to such land or an
election to receive a separate lease in lieu of an amendment. Such election shall
consist of a signed statement by the offeror asking for a separate lease accompanied by a new offer on the required form describing the remaining lands in
his original offer, executed pursuant to this section. The new offer will have
the same priority as the old offer.
43 CR, 1964 Supp., 3123.5(c), formerly
43 CFR 192.42 (j ).a

Thus, it is clear that under the current regulations the acceptance of
an offer for less land than that applied for does not, without more,
necessarily mean that the offer is rejected as to the land not included.
The land omitted may be included in a prior offer which has not
been adjudicated or may be for some other reason not immediately
available for inclusion in the lease. Thus the failure of the land office
in this case to include lot 8 in Lutz' lease did not purport to be such a
B. J. McGratk, A-27187 (November 29, 1955), a case somewhat similar to Lse, is
distinguishable for the, same reason.
2 Where the lessee in a similar situation alleged she never received a copy of the lease
which omitted several parcels of land she had applied for, the Department refused to
follow Lose, holding its reasoning could not apply if the lessee is not put on notice that
some of the land, she applied for has been omitted from the lease. Melvin A. Brown, 62
I.D. 454 (1955).
The language of this regulation as it first appeared n the Federal Register on December
5. 1950 (15 F.R. 8583), was substantially the same as that contained in the current
regulation.
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rejection of Lutz' offer for lot 8 as to require him to appeal in order to
retain his preference right to lease lot 8. It is true that the land office
decision said only. that the offer was being suspended as to the river
bed lands. On the other hand, it did not say that the offer was being
rejected as to lot 8. Oi the contrary it said that the lease being issued
included all the remaining land. I believe, therefore, that it would
be improper to charge Lutz with notice that his offer was being
rejected as to lot 8 and that he must appeal from the rejection to
preserve his rights to that tract.
Accordingly, the land office acted properly in amending lease Utah
021095 to include lot 8 and in rejecting Richfield's offer for the same
land.
It further appears that Richfield's lease offer may have been defective for failure to include the river bed adjacent to lot 8, since it
described less than 640 acres, and other contiguous land may have
been available for leasing. See Emily K. Connell, 70 I.D. 159 (1963).
It is not clear from the record whether or not the adjacent river bed
is available for leasing since Lutz' offer was rejected as to that land
for failure to describe the land properly and not because it was unavailable for leasing. In view of the conclusion already reached,
however, it is not necessary to resolve the question of the qualification
of the appellant's offer.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a),; 24 F.R. 1348), the
decision appealed f rom is affirmed.
ERNEsT F. HoM,
Assistant Solicitor.

CHESTER
A-30048

. GIBBY

DecidedJune 30, 1964

Contracts: Damages: Liquidated Damages-Timber Sales and Disposals
Where damages for default by a bidder in a timber sale have been liquidated
by the parties in the amount of a deposit submitted with the bid, such
liquidated damages are for assessment as measuring the extent of the bidder's obligation in the matter without the necessity of inquiring into the
question of the actual damages incurred.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Chester C. Gibby has appealed to the Secretary of the Interior from
a decision dated April 23, 1963, whereby the Division of Appeals,
Bureau of Land Management, affirmed a decision of the Salem, Oregon, district office terminating his right to purchase certain timber in
sec. 1, T. 8 S., It 6 W., AWill. Mer., Oregon, offered for sale pursuant
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to the act of August 28, 1937, 50 Stat. 874, 43 U.S.C. §1181a (1958),
and retaining his bid deposit of $1,300.
Gibby bid in response to a timber sale notice dated October 19,
1962, which invited written bids of not less than the advertised
appraised price of $12,830.50. The notice of sale required that each
bid be accompanied by a deposit of $1,300. The bid form contained
a statement that:
IT IS AGRRED That the bid deposit shall be retained by the United States
as liquidated damages if the bid is accepted and the undersigned fails to execute
the sale contract and furnish a satisfactory performance bond within 30 days
after the bid is accepted. * *

By a letter dated December 3, 1962, Gibby was informed that his bid
of $14,029.75, submitted on November 26, 1962, was accepted. He
was requested to execute the proper contract forms for the sale of
timber and the performance bond forms and to return all copies to
the district office within 30 days after receipt of the letter. On
January 3, 1963, Gibby requested and was granted a 30-day extension
of time to complete execution of the contract, the record indicating
that he had been unlable to secure the necessary performance bond.
On February 6, 1963, he requested an additional 10-day extension of
time to complete the contract.
A decision dated February 12, 1963, advised Gibby that the contract and bond forms had not been received and all of his rights in
and to the timber were thereby terminated. It further stated that in
accordance with the timber sale regulations (43 CFR, 1964 rev.,
285.11(b), formerly 43 CFR 115.25(b), 23 FRY 1928, now 43 CFR,
1964 Supp., 5433.4(b)) and the language of the Bid for Timber the
bid deposit would be retained as liquidated damages.
In affirming the district manager's decision, the Division of Appeals
held that the second extension requested by Gibby could not be granted
because Bureau personnel are not authorized to grant any extensions
of time beyond the one 30-day period allowed by the Department's
regulations (43 CFR 5433.4(b)) and the retention of the bid deposit
as liquidated damages complies with departmental regulations and is
consistent with the legal principles established by the courts.
In his appeal to the Secretary, the appellant does not question the
denial of the request for a second extension of time for completing the
contract. He contends, however, that the forfeiture of the bid deposit
is a penalty rather than liquidated damages because there is no reasonable relationship between the damages sustained by the United States
and the sum forfeited. He alleges that the Bureau of Land Management sustained actual damages of $31 (the difference between the appellant's bid of $14,029.75 and the $13,998.75 bid of the second highest
bidder, to whom the contract was awarded), that it would not be
difficult for a court to ascertain the actual damages, and it is highly
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inequitable and unjust to permit the retention of $1,300 in view of the
Although difficulties frequently arise in the application of the principles distinguishing penalties from liquidated damages, and although
the decisions of the courts are not entirely consistent in their concluactual damages of $31.

sions or clear in their statements, the fundamental principles that
govern are quite clear and understandable. A penalty is a sum named,
which is disproportionate to the damage. which could have been anticipated from breach of the contract, and which is agreed upon to
enforce performance of, the contract by the compulsion of this very
disproportion. Liquidated damage, on the other hand, is a sumflxed
as an estimate made by the parties at the time when the contract is
entered into of the extent of the injury which a breach of the contract will cause-: A provision for a penalty is invalid,.but a provision
for liquidated damages is enforceable. Williston on Contracts. § 776
(3d ed. 1961); 25 C.J.S. Damages § l(ic.
In. general, provided it is in fact compensation for damages, a contract may fix the sum to be paid in the event of a breach, where the
damages are uncertain in nature or amount or are difficult of ascertainment and the amount agreed on, is not 'extravagant and unreasonably
disproportionate to the damnages that would actually. result from a
breach of the contract, or such: as to imply fraud, mistake, circumvention or oppression and the agreement for such amount does not vio-

late some principle of law.

25,C.J.S. Damages § lla.

It is sufficient if the; sum named appears to bear some reasonable
proportion to the damage contemplated. It i-s not necessary that the
actual damages sustained exceed the amount stipulated, and the fact
that no damages have actually resulted from the breach does not
affect the right to recover the stipulated damages. 15 Am. Jur.
Damages § 251.
The certainty or uncertainty, of the actual-damages which a breach
of contract will .occasion' and the ease or difficulty 'of ascertaining or
proving them are important matters to be considered in the determination of whether the: sum named is liquidated damages or a penalty.
Whether the damages are difficult of ascertainment is to be determined
by a consideration of the status of the parties at the-time the contract
is en tered into, and not at the time-it is broken. 15 Am. Jur. Damages
§ 252.
An actual- deposit by a party to a contract, pursuant to a provision
therefor and a stipulation that the amount' shall' be paid to or
retained by the other party in case of default, is-.held, as a rulej to
import an intent to liquidate the damages, and will be so enforced.
25 C.J.S.Damages§109.
Today the law does not look with disfavor upon "liquidated damages" provisions in contracts. When they are fair and reasonable
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attempts to fix just compensation for anticipated loss caused by breach
of contract, they are enforced. They serve a particularlyuseful function when damages are uncertain in nature or are un-measurable, as in
many Government contracts . And the fact that the damages suffered
are shown to be less than the damages contracted for, is not fatal
These provisions are to be judged as:; of the time. of making the
contract. S
Printing& Pub-ishing Assn. v." Mbore, 183 U.S. 642,
67-674 (1902); United-States v. Bethlehem Steel Co., 205. U.S.. 105,
121 (1907); Wxise v. United States, 249 U.S. 361, 365 (1919); Priebe
& Sons v. United States, 332 U.S. 407, 411 (1947).
Upon the basis of the foregoing principles, I find that the stipulation in this case is a valid and enforceable stipulation for liquidated
damages rather than a penalty.
The wording of the stipulation leaves no question as to the expressed intention of the parties that the $1,300 deposit was to be
regarded as liquidated damages in the event of failure of the appellant to execute the sale contract and obtain a performance bond within
the~ required time. When the parties to a contract, in which the
damages to be ascertained, growing out of a breach, are uncertain in
amount, mutually agree that a certain sum shall be the damages, in
case of a failure to perform, in language plainly expressive of such
agreement, I know of no sound principle or rule applicable to the
construction of contracts that will. enable a court of law to say that
they intended something else. Sn Printing & Publishing Assn. v.
Moore, supra,citing Clement v. Cash, 21 N.Y. 253,257.
The only questions that remain are whether the amount of the
probable damages could be reasonably 'ascertained at the time the
agreement was made and whether the amount of the deposit bore
some reasonable relationship to the probable damages.
Although the actual damages to the Government in this case may
have been only $31, it cannot be said that such amount or any other
definite sum could have been ascertained -at the time of submission of
the appellant's bid. Upon the appellant's default more than 60 days
after the auction, neither'the second highest bidder nor any other
party was under any obligation to purchase the offered timber. 'It
was, therefore, quite possible that the timber might be sold for a substantially smaller. sum or not sold at all. Had it been sold at the
appraised price (and the amount 'of the second highest bidder's
original written offer), the difference in the price would have been
$1,199.25, a sum not wholly'unrelated to the amount of the bid deposit.
'Moreover,' the delay in the ternination of: the contract negotiations
and the awarding of the contract to another party, although not
subject to precise monetary evaluation, were administratively burdensome and were proper elements to be considered in stipulating liqui-
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dated damages. These are factors of the very nature that warrant
the stipulation of liquidated damages in a contract.
The deposit was accepted in accordance with the conditions upon
which it was made, and the record reasonably establishes that, at the
time the appellant's bid was submitted, both parties to the transaction
regarded the stipulation as measuring the extent of the bidder's obligation in the matter without inquiring into the question of actual
damages, and no proof of actual damages is necessary. 29 Comp.
Gen. 530 (1950); Refer Construction Company, 68 I.D. 140 (1961).
Accordingly, the Bureau acted properly in retaining the appellant's
deposit as liquidated damages.
The cases cited by the appellant, as well as numerous other cases in
which liquidated damages clauses have been construed as penalties,
have been carefully examined and compared. All of the cases examined are factually distinguishable from the present case.
Therefore, pursuant to the authority delegated to the Solictor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.
ERNEST F. Hom,

Assi8tant Solicitor.
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MONTGOMERY-MACRI COMPANY AND WESTERN LINE CONSTRUCTION COMPANY, INC.
IBCA-59 and IBCA-72 Decided June 30,1964
Contracts: Appeals-Contracts: Substantial Evidence
Motions for reconsideration of a decision of the Board of Contract Appeals
will be denied if they are based on factual contentions that are contrary
to the preponderance of the evidence, determined by evaluating the testimony
and exhibits as a whole in accordance with accepted criteria of evaluation, or
if they are based on legal contentions that are inapplicable to the factual
situation revealed by the record.

Contracts: Breach-Bonneville Power Administration
The provisions of the Bonneville Project Act which authorizes settlement
of claims against the Bonneville Power Administration are applicable to
claims for breach of contract involved in appeals taken to the Board of
Contract Appeals from decisions of contracting officers of the Bonneville
Power Administration.
BOARD OF CONTRACT APPEALS

Motions for reconsideration of the decision' rendered by the Board
upon these appeals have been filed by both parties. Appellants' motion
asks for reconsideration of all parts of the decision that are adverse to
appellants. The Government's motion asks for reconsideration of a
number of the principal parts of the decision, in so far as those parts
are adverse to the Government.
The Board has given detailed consideration to the many arguments
urged by each party in support of or in opposition to the respective
motions. The Board has also given consideration to a brief entitled
"Amicus Curiae Brief" filed by a Regional Solicitor of the Department
in support of the Government's motion.
Most of the contentions advanced by the parties, whether relating
to law or to fact, are contentions that were thoroughly examined and
fully evaluated by the Board in its decision. Many of them are expressly discussed in the opinion, and the remainder deal mainly with
subsidiary points that were left out of the discussion merely in order
to avoid making a very long opinion even longer. In the relatively
few instances where new matter has been put forward, the Board has
carefully studied the new matter, but has been unable to find in it any
good reason for changing the decision.
Montgomery-Macri Company and Western Line Construction Company, Inc., IBCA-59
and IBCA-72 (June 2, 1963), 70 I.D. 242, 1963 BCA par. 319,
Gov. Contr. 419.

71 I.D. No. 7
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With respect to questions of fact, counsel for appellants, in opposing
the Governent's motion for reconsideration, aptly say:
What, in effect, government counsel argues, is that the testimony of the contractor should be disregarded and only that of Bonneville witnesses considered.
The testimony is conflicting in many respects and the decision can be picked to
pieces by either side on various findings by citing particular references to the
testimony and the exhibits. With a record so voluminous, this could go on
indefinitely.

In other words, each party naturally wants us to give to its evidence
the preponderating weight, and to draw from the record the inferences
most favorable to its position. Hence, each party now seeks to overcome the findings that are adverse to it by calling the record for
evidence helpful to it, and by disparaging or disregarding adverse
evidence of equal or greater weight.
The Board sought in its decision to resolve the many controverted
issues of fact through a critical evaluation of all the testimony and exhibits relevant to each such issue. In so doing, we applied accepted
criteria of evaluation, such as demeanor of the witnesses on the stand,
inherent credibility of the testimony, existence of circumstances that
might cause testimony to be biased, consistency of statements made on
direct examination with those made on cross-examination, verification
of transactions by contemporary written records, initial acquiescence in
conduct that later becomes a subject of controversy, failure of a party
to adduce pertinent evidence within the control of that party, and
incidence of the burden of proof. The presentations subsequently
made by the parties in suport of their respective notions for reconsideration contain nothing which would be sufficient to justify a conclusion that the findings of fact stated in our opinion are erroneous in
any material particular.
With respect to questions of law, similar circiunstances prevail.
The pertinent principles of law are outlined and the pertinent authorities are cited in the opinion. True, the Board did not mention expressly certain legal doctrines that are invoked by one or the other of
the parties, such as the rules relating to estoppel and constructive
changes that are discussed by Department Counsel and by the Regional
Solicitor. This, however, was not because the doctrines in question
were overlooked by the Board, but because the circumstances requisite
for their application simply do not exist in this case. The inoppositeness of the authorities cited to justify their application here is apparent
when the facts established by the present record are compared with
the facts to which key importance was attached in those authorities.
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Department Counsel have advanced the argument that the Board
erred in appraising the weight of the evidence because the site of the
work was not inspected by an engineer member of the Board. This
argument is based upon a motion submitted to the Board under date
of August 21, 1956, in which Department Counsel requested that "an
alternate member of the Board of Contract Appeals who is an engineer
be named to serve as a member of said Board when the above appeal
is heard and decided." The motion included the statement that: "If
this motion is granted, we suggest that the engineer member of the
Board make a personal inspection of all right-of-way tracts involved
in the controversy."
The Board did not grant the motion, and no engineer participated in
the hearing and determination of the appeals. The questions presented by them involve practical construction procedures to a far
greater degree than they involve: technical engineering procedures.
Obviously, one does not need to be an engineer in order to understand
that bulldozing out an access road through cut-over land tends to
create debris, and that debris tends to roll downhill; nor to understand
that erosion is often a problem on steep slopes, and that disturbance
of the soil often tends to create or aggravate erosion; nor to understand
that logs left upon an assembly area may be a help or a hindrance in
assembling steel, depending upon such factors as the number of the
logs, their size, their location, their arrangement, and the types of
equipment available for the assembly work. Even if the members
of the Board who participated in the hearing and determination of
the appeals had been initially unaware of these matters, the evidence
presented at the hearing would have fully alerted them to the significance of the various clearing problems discussed in the Government
briefs. Hence, a realistic evaluation was possible, and was made.
Neither party requested the member of the Board who conducted
the hearing to inspect the tracts involved in the clearing controversy.
On the contrary, he was informed by Department Counsel that, after
consideration, it had been decided not to request him to visit the site
of the work.
The Regional Solicitor has asked the Board to clarify the record
with respect to the grounds upon which it accepted jurisdiction over
certain of the claims decided in these appeals. The claims in question
are those which ordinarily would be classified as claims for breach of
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contract, within the meaning of the conventional distinction between
claims under the contract and claims for breach of contract . 2
The Board accepted jurisdiction over the claims in question under
the authority of the provisions of the Bonneville Project Act which
authorize settlement of claims against the Bonneville Power Administration. The pertinent part of the Act reads as follows:
Subject only to the provisions of this Act, the Adminsirator is authorized to
enter into such contracts, agreements, and arrangements, including the amendment, modification, adjustment, or cancelation thereof and the compromise or final
settlement of any claim arising thereunder, and to make such expenditures, upon
such terms and conditions and in such manner as he may deem necessary. 3

The applicability of the quoted legislation to claims for breach of
contract involved in appeals taken to this Board from decisions of
contracting officers of the Bonneville Power Administration was determined in the appeal of Paul C. Helmickc Company.4 Because of the
extended consideration given the subject in the opinion upon that
appeal, the Board assumed there would be no need to mention it
expressly in the opinion upon the instant appeals. In order, however,
to avoid any possibility of misunderstanding, the Board now states
that the ground upon which it accepted jurisdiction over the breach
of contract claims here involved was the statutory settlement authority
quoted above, and not some generalized theory applicable to claims
against agencies other than the Bonneville Power Administration.
Appellant's motion for reconsideration is denied, and the Governinent's motion for'reconsideration is also denied.
HERBERT J.

SLAUGHTERZ,

Member.

I concur:
JOHN

J.

HYNES

Member.

Chairman Paul H. Gantt disqualified himself from participation in
the consideration of these appeals.
2 See Peter Kiewit Sons' Company, IBCA-405 (March 16, 164), 1964 BOA par. 414l,
6 Gov. Contr. 21(e) ; Oomsaonwcealth Electric Company, IBOA-347 (March 12, 1964),
71 ID. 10,6, 1964 BOA par. 4136, 6 Gov. Contr. 262; Protnacs, Io., IBCA-317 (January 31,
1964), 71 I.D. 11, 1964 BCA par. 4016, 6 Gov. Contr. 116(a) ; Weardco Construction Corporation, IBCA-48 (September 30, 1957), 64 I.D. 376, 57-2 BCA par. 1440.
Act of August 20, 1937, section 2, 50 Stat. 732, as amended by Act of October 23,
1945, section 1, 59 Stat. 546, 16 U.S.C. sec. 832a(f) (1958). All functions of the Bonneville
Power Administrator were transferred to the Secretary, of the Interior, and the latter was
vested with the power to authorize their performance by any officer, agency or employee
of the Department of the Interior by Reorganization Plan No. 3 of 1950, 64 Stat. 1262,
5 U.S.C. sec. 481 note (1958).
4
IBOA-39 (July 31, 1956), 63 I.D. 209, 56-2 BA par. 1027. See also Dec. Comp.
Gen. B-124293 (October 15, 1958).
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Oil and Gas Leases: Extensions-Oil and Gas Leases: Drilling
To qualify as actual drilling operations sufficient to extend an oil and
gas lease pursuant to section 4(d) of the Mineral Leasing Act Revision
of 1960, drilling must be conducted in such a way as to be a serious effort
which one seriously looking for oil and gas could be expected to make in
that particular area, given existing knowledge of geologic and other factors
normally considered when drilling for oil and gas.

Oil and Gas Leases: Extensions-Oil and Gas Leases: Drilling
Where the purpose of drilling a well is only to test shallow formations
500 feet deep, known to be fresh water aquifers in the area surrounding
the well, where gas has been found within several miles only in formations
below 7,000 feet, and the nearest production from the shallow formations
is about 25 miles away, the drilling does not serve to extend the life of a
lease that would otherwise expire.
APPEALS FROM THE BUREAU O

LAND MANAGEMENT

Standard Oil Company of Texas, a divisiofi of California Oil Company, has appealed to the Secretary of the Interior from two decisions
dated August 14, 1963, and December 13, 1963, respectively, of the
Division of Appeals, Bureau of Land Management, which affirmed
decisions of the manager of the Santa Fe land office holding that its
noncompetitive oil and gas leases Las Cruces 065300 and New Mexico
04881 had expired by operation of law on January 31, 1963, and February 28, 1963, respectively.
Since the appeals involve the same legal issue and are essentially
alike factually, they may be considered in one opinion.
Lease L.C. 065300, which was originally issued for a 5-year term
effective as of March 1, 1951, had been extended to January 31, 1963,
pursuant to provisions of the Mineral Leasing Act, as amended, 74
Stat. 789, 30 U.S.C. § 226-1 (a), (b), (c) (Supp. IV, 1963); 68 Stat.
585, 30 U.S.C. § 187a (Supp. IV, 1963).
On January 29, 1963, the appellant filed a "Notice of Intention to
Drill" with the District Engineer of the United States Geological Survey at Artesia, New Mexico, stating that it intended to drill a well in
the NW1/4NE1/4 sec. 18, T. 21 S., R. 23 E., N.M.P.M., hereafter referred to as well 18-18. It described its plan as follows:
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* Eight and one-half inch hole will be drilled from surface to the Lovington
Sand member of the San Andres at approximately 500 feet with cable tools.
Logs will be run at total depth. If commercial production is indicated, approximately 500 feet of 41/2", 9.5#, J-55, new casing will be run and cemented. Prospective productive zones will be perforated and fracture treated for evaluation.
*

The District Engineer approved the request on the same day and
notified the appellant of his action by letter dated the next day. The
appellant began to drill at 4:00 p.m., January 30, 1963, and continued
drilling until February 18, 1963. The well, having then been drilled
to a depth of 500 feet without results, was abandoned as a dry hole.
On March 20, 1963, the land office notified the appellant that the
lease had expired on January 31, 1963, by operation of law. Standard
appealed, alleging that the lease had been extended for two years pursuant to section 4(d) of the act of September 2, 1960, amending the
Mineral Leasing Act, supra, 74 Stat. 790, 30 U.S.-C. § 226-1 (d) (Supp.
IV, 1963). From the affirmance of the land office decision, the appellant has taken this appeal.
Section 4(d) provides:
Any lease issued prior to the enactment of the Mineral Leasing Aet Revision
of 1960 which has been maintained in accordance with applicable statutory
requirements and regulations and which pertains to land on which, or for
which under an approved cooperative or unit plan of development or operation,
actual drilling operations were commenced prior to the end of its primary
term and are being diligently prosecuted at that time shall be extended for
two years and so long thereafter as oil or gas is produced in paying quatities.

The appellant contends that it has met the statutory conditions
and has earned a 2-year extension.
The decisions appealed from, however, held that the appellant had
not met the standard set out in Associate Solicitor's opinion M-36657
(July 17, 1963), which requires that to qualify as actual drilling operations drilling must be conducted in such a way as to be an effort
which one seriously looking for oil and gas could be expected to make
in that particular area, given existing knowledge of geologic and other
factors normally considered when drilling for oil and gas.
The Division of Appeals pointed out, as had the manager, that all
the discoveries of oil or gas within the same township and range had
been made at depths of more than 7,000 feet and that water had been
tapped at 500 feet, that logs of eight wells drilled in the area showed
no signs of oil at the depth of the San Andres formation, and that
the 'San Andres is one of the established sources of fresh water in a
delineated artesian water basin. Therefore the decision concluded
that the drilling was not a reasonable attempt to find oil or gas.
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The appellant contends that the decision is erroneous for eitherI of
two reasons. First, it urges that it wasn
making a serious and diligent
effort to find oil and gas within the test set out by the Division of
Appeals. Second, it argues that all that the statute demands of the
lessee is that 'he conimence and continue drilling operations through
the time that the-lease would otherwise have expired and that it has
satisfied this requirement.
After careful consideration, we have concluded that the mere conducting of drilling operations is not enough but that, as was said in
Associate Solicitor's opinion M-36657, supra, drilling operations to
extend a lease must have a reasonable prospect of success. In somewhat similar circumstances it was held that the lessee must
* * have the good faith intention to pursue
* the drilling of ** * [a]
well to such depth as an ordinarily prudent operator would have drilled under
the same or similar circumstances in search of oil or gas in paying quantities.
Geier-Jackson, Inc. v. James, 160 P. Supp. 524, 530 (.D.
Tex. 1958).

This test cannot be met by a lessee's assertion or demonstration that
he acted in good faith, for, while good faith is essential to the validity
of a lessee's actions, it does not relieve him of the necessity of meeting
an objective standard. The disposition of the public lands cannot
depend solely upon a lessee's or other claimant's state of mind. In
determining the validity of mining claims, for example, the Department has explicitly held that an objective standard must be met, i.e.,
that a claimant must show that he had found minerals of such a character that a person of ordinary prudence would be justified in the
further expenditure of his labor and means with a reasonable prospect
of success in developing a valuable mine. In deciding whether a
reasonable man would proceed with further investment, the fact that
the claimant in good faith is willing and eager to go ahead does not
of itself prove that he has made a valuable discovery. 1
The final issue, then, is whether the appellant was proceeding as an
ordinarily prudent operator would have under the same or similar
circumstances in a search for oil or gas in paying quantities.
In its brief on appeal, Standard has offered what it says would be
the testimony of a qualified expert geologist to explain the drilling
of the test well. It points out that exploration has been slow and
expensive in western Eddy County where the leased land is ,located,
'United States v. J. S. Devenny, A-30031. (June 19, 1964); United States v. Richard L.
end Nellie V. Bffenbek, A-29113 (January 15, 1963); United States v. Ben Fullingim and
Jolin Tinkle, A-28850 (September 18, 1962); United States v. Santiam Copper Mines, Inc.,

A-28272 (June 27, 1960).

260

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

71 I.D.

that a discovery sufficient to stimulate exploration was only made
recently, that it has drilled eight wells in the province and contributed
to eight more without obtaining a return,, that in December 1962 it
had attempted to obtain economical production from an abandoned
Pennsylvanian test drilled by Odessa Natural Gasoline Company in
sec. 8, T. 21 S., R. 23 E., on a farmout from Standard, and that,
although the original well had penetrated a massive Wolfcamp
dolomite from 6,000-6,250 feet, mechanical difficulties prevented testing below 837 feet.
It continues with reference to the various types of exploration it
has carried out in the area, and then says that it was faced with the
expiration of lease L.C. 065300. The Permian Premier sand, it goes
on, was among the multi-objectives in western Eddy County. It
states that oil production from this member occurs in north central
and northeastern Eddy County, that the nearest production from the
Premier is the Atoka Field, about 25 miles away, but that a show of
oil was recorded in a contribution well in sec. 36, T. 19 S., R. 24 E., in
1959. However, it continues, an Abo reef test in sec. 3, T. 20 S., R. 24
E., plugged back for completion in the Premier, was perforated from
340-375 feet and fractured with 10,000 gallons of lease crude and
15,000 pounds of sand with no success.
Referring specifically to lease L.C. 065300, Standard of Texas says
the Premier sand was believed to be an objective, that, though the yield
per well might be small, the areal extent could be large, that the
Premier sand has not been thoroughly tested, that free oil has been
reported from a shallow zone in a well some nine miles east of lease
L.C. 065300. Appellant says it found a good oil stain, fluorescence
and oil cut in the sand in the well drilled in sec. 18 from 410-425 feet. 2
Its first loation for a well site, it continues, was in the SE1/ 4 NW/4 sec.
7, T. 21S., R. 23 E., but it was immediately changed to the NW1/4NE/4
sec. 18 when it was discovered that there was a water well nearby and
that damages would have to be paid to gain access.
In conclusion, the appellant contends that the well was drilled to
extend a lease, that the Premier is a legitimate objective, and that the
original location in section 7 was selected to obtain shallow structural
control but was changed because it was inaccessible without payment
of $1,000 for land damages and because a water well was nearby.
2 The Regional Oil and Gas Supervisor, Roswell, New Mexico, has obtained from Standard
of Texas a description by a geologist employed by Standard of sample cuttings from the
well. The description of the oil stain is as follows: "this is a good live oil stain but it
appears to be due primarily to contamination."
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The Director of the Geological Survey has reviewed the appellant's
arguments and has supplied the following comments:
The first discovery well in the Indian Basin area was the Williamson No. 1 well in the SW/ 4 NEI/4 sec. 19, T. 21 S., It. 23 E., completed
in January 1962 for an initial potential of 21,000 m.c.f. of gas per
day from the Upper Pemsylvanian ,060-7,270 feet. This well is
located only 1,980 feet from the south boundary of lease L.C. 065300.
Two other gas wells have been completed in sections 22 and 23 at
depths of over 7,000 feet. These wells and four other dry wells in the
area of the well in L.C. 065300 penetrated the San Andres without
encountering shows of oil and gas in the formation which well 18-18
tested. Furthermore, the San Andres is known to contain fresh water
in the area and is one of the established sources of fresh water in a
delineated artesian water basin. The original site for the well was
only a quarter mile north of a water well 425 feet deep; the actual
site is one7half mile south of it. In fact, water was encountered in
well 18-18 at a depth of 410 to 415 feet and the water level could not
be lowered at a bailing rate of 25 gallons per minute, which is a rate
good enough for an average fresh water well.
The Director points out that if Standard of Texas had desired to
test the Permian Premier sand it could have done so readily in December 1962 when it reentered the Odessa Natural Gasoline Company
well in section 8 which is only 2,950 feet from well 18-18. At that
time, he says, the hole was open to 837 feet and the casing was cemented
below the base of the Premier so the appellant could have perforated
and tested the Premier.
Upon due consideration of all these factors we have concluded, as
did the Director, that the potential oil and gas zones were reasonably
indicated as underlying the leasehold by information available far
enough in advance of the expiration date of L.C. 065300 to permit the
planning of a Pennsylvanian test well. With the information available at the time of drilling of well 18-18, a prudent operator looking
for oil and gas would have drilled a Pennsylvanian well on lease
L.C. 065300 in the S1/2 of sec. 18 near the 21,000 m.c.f. Pennsylvanian
gas well in the SW;JNElA/4 sec. 19 rather than drilling near a windmill water well to test a formation which is producing fresh water
at the windmill location and elsewhere in the area.
The well Standard drilled is 25 miles from the Atoka field which
has the nearest Premier production. The nearest Pennsylvanian production is within a half mile of lease L.C. 065300. In view of these
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facts, it is concluded that the drilling of well 18-18 to a depth of
500 feet in the Permian Premier sand was not a drilling operation
which would have been conducted by one seriously looking for oil and
gas in that area, given existing krnowledge of geologic and other factors normally considered when drilling for oil and gas. Accordingly,
it' was proper to hold that lease L.C. 065300 had not been extended.
The facts as to lease N.M. 04881 are practically identical. It was
issued on April 1, 1951, and, absent a further extension, expired on
February 28, 1963. On February 18, 1963, the appellant filed a notice
of intention to drill a well designated as 19-7 in the NW/ 4 NE/A4
sec. , T. 22 S., R. 23 E., N.M.P.M., into the .San Andres formation
to a depth of 500 feet, a site approximately five miles south of well
18-18. Drilling operations began on February 28, 1963, and continued to March 19, 1963, to a depth of 509 feet. On March 21, 1963,
the well was plugged. The drilling reports show that the Premier
sand was encountered at 342 feet, the San Andres at 407 feet, and the
Lovington at 472 feet, with water being produced from the San Andres.
In its brief, the appellant offers essentially the same arguments in
support of this well as it did for well 18-18. In addition, it states
that the oil shows encountered in well 18-18 encouraged it to drill
another well to evaluate the zone in western Eddy County. As we
have stated above, the Geological Survey indicates that this staining
was the result of contamination.
The Survey has also pointed out that 'there are four water wells
within a distance of from 31/2 to 51/2 miles north, northwest, southwest,
and southeast from well 19-7, which are producing from the San
Andres formation. Two of the wells are abandoned oil tests plugged
back and converted to water wells.
In addition, a well one mile north was completed as a Pennsylvanian
gas well prior to the drilling of well 19-4. It had no shows of oil
in the Premier. The Survey knows only one well in western Eddy
County that has had an actual show of oil in the Premier sand and
that well is 111/2 miles to the northeast. In a report dated July 10,
1963, the Regional Oil and Gas Supervisor listed 16 wells drilled
through the San Andres formation in the vicinity of well 19-7 and
completed prior to the date of drilling well 19-7 in which wells no
commercial shows of oil and gas were found in. the San Andres or
overlying beds.
For the same reasons set out in the consideration of L.C. 065300,
it is our conclusion that, under the criterion discussed above, the
appellant could Riot reasonably ave expected to find oil and gas
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by drilling into formations known to be fresh water aquifers in the
area surrounding the well. Accordingly, under the criterion discussed above, the drilling operations it undertook did not serve to
extend the lease.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348),
the decisions of the Division of Appeals, Bureau of Land Management, are affirmed.
EDwARD WEINBERG,

Deputy Solicitor.
MICHIGAN OIL COMPANY
Decided July 10, 1964

A-29828

Oil and Gas Leases: Extensions-Oil and Gas Leases: Drilling
An oil and gas lease is not entitled to a 2-year extension under section 4(d)
of the Mineral Leasing Act Revision of 1960, which grants such an extension when the lessee has commenced "actual drilling operations" before the
end of its term and is diligently prosecuting such operations at the end of
the term, when prior to the expiration date of the lease the only acts undertaken by the lessee are acts preliminary to the actual drilling and the
actual drilling is not commenced until after the lease has terminated.

Words and Phrases
Actual drilling operations. The term "actual drilling operations" as used
in section 4(d) of the Mineral Leasing Act Revision of 1960 means the
actual boring of a well with drilling equipment and does not include such
preparatory work as grading roads and. Well sites and moving equipment
on the lease.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

:

The Michigan Oil Company has appealed to the Secretary of the
Interior from a decision of the Divisioll of Appeals, Bureau of Land
Management, dated October 11, 1962, which affirmed a decision of the
Riverside, California, land office, dated May 10, 1962, declaring oil
and gas lease Los Angeles 088643-E as having terminated at midnight April 30, 1962, because actual drilling operations were not commenced prior to the end of the primary term of the lease and were
not being diligently prosecuted at that time in accordance with the
provisions of regulation 43 CFR 192.120a, now 43 CFR, 1964 Supp.,
3127.2.
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Lease Los Angeles 088643-E was created by partial assignment out
of lease Los Angeles 088643, which issued effective June 1, 1950, and
was extended for five years from June 1, 1955. Both leases were
further extended pursuant to section 30(a) of the Mineral Leasing
Act, as amended, 68 Stat. 585 (1954), 30 U.S.C. § 187a (1958), for
two years from May 1, 1960, and so long thereafter as oil or gas is
produced in paying quantities.
The appellant contends that it has complied with the requirements
of former regulation 43 CFR 192.120a that,
Any lease on which * * * actual drilling operations were commenced prior to
the end of its primary term and are being diligently prosecuted at that time shall
be extended for two years and so long thereafter as oil or gas is produced in
paying quantities.

Its compliance, it alleges, is demonstrated by these acts done before the
expiration date of the lease, April 30, 1962: its construction of access
roads and grading of two well locations on the leasehold, its moving of
a drilling rig upon the property with tools and equipment capable of
performing the task, its engaging in drilling operations until stopped
by notice from the Government, and its fulfilling of the various procedures required by the 'State and Federal Govermuents for drilling
operations.
The Division of Appeals held that since it was not until May 2,
1962, after the lease expired,,that a string of tools entered the well bore
actual drilling operations did not commence, within the meaning of
the regulation, s'tpra, until that time because what had preceded the
drilling was, in effect, only preparation for the drilling itself. The
appellant contends that
actual drilling operations consist of all those operations made in good faith
and diligently continued leading up to and necessary to the actual preparations
for actual drilling in the ground.

The regulation referred to simply restates the provisions of section
4(d) of the Mineral Leasing Act Revision of 1960, 74 Stat. 789, 30
U.S.C. § 226-1 (d) (Supp. IV, 1963). In fact, the regulation uses the
exact words of the statute that a 2-year extension is granted a lease
only where
* * * actual drilling operations were commenced prior to the end of its primary term and are being diligently prosecuted at that time *
*.

The question presented is whether the term "actual drilling operations" means the entering of the ground with a string of drill tools,
as the Division of Appeals stated, or whether it includes also acts preparatory to such entry, as the appellant contends.
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In construing another provision of the Mineral Leasing Act, the second paragraph of section 17, as amended by the act of July 29, 1954,
68 Stat. 583,1 which provided that no lease should terminate because
of cessation of production if within 60 days thereafter "reworking or
drilling operations are commenced * * * and are thereafter conducted
with reasonable diligence," the Department stated:
* * * The common usage of the phrase "drilling operations" within the oil
and gas industry is in reference to the actual digging or deepening of a hole with
a string of drill tools * * *. Morton Oil Company, 63 I.D. 392, 396 (1956).

If the term "drilling operations" means the actual digging of a
hole with drill tools, the term "actual drilling operations" would
doubly have that meaning. The legislative history of section 4(d)
shows that the term originally employed was simply "drilling operations," but it was then amended to read "actual drilling operations."
See Associate Solicitor's opinion M-36657 (July 17, 1963). This
change is certainly suggestive that Congress intended that a lessee
should actually be drilling in the ground at the end of his lease term
in order to be entitled to a 2-year extension.
Appellant cites 2 Summers, Oil and Gas, § 349 (perm. ed) for the
proposition that the general rule in interpreting clauses in leases
requiring the commencement or beginning of a well or drilling operations within a stated time is
* * * that actual drilling is unnecessary, but that the location of wells, hauling lumber on the premises, erection of derricks, providing a water supply,
moving machinery on the premises and similar acts preliminary to the beginning of the actual work of drilling, when performed with the bona fide intention to proceed thereafter with diligence toward the completion of the well,
constitute a commencement or beginning of a well or drilling operations * * *

It does not appear from the cases cited in support of this proposition that any of them involved leases containing the term "actual
drilling operations." Rather, it is noted that Summers uses the terms
"actual drilling" and "actual work of drilling" as denoting the drilling of a hole in the ground as distinguished from such acts as erecting derricks, moving machinery on the ground, etc., which the courts
generally hold to constitute "the beginning or commencement of a
well or of drilling or reworking operations."
Even if acts less than the drilling of a hole could be said to satisfy
the requirement for "actual drilling operations," it does not appear
that the acts performed by appellant would suffice. Appellant has
1The same substantive provision now appears in ection 17(f) of the Mineral Leasing.
Act, as amended by the Mineral Leasing Act Revision of 1960, 74 Stat. 72, 30 U.S.C.
1 226(f) (Supp. IV, 1963).
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submitted work sheets showing that in December 1961 a road and
well location or locations were graded. The next evidence of work
is a work order showing that on April 30, 1962, two men spent two
hours moving in a rig and tools.f A subsequent work order shows
that on May 2 drilling operations were commenced. Thus the grading work apparently completed in December 1961 and the moving on
of the rig and tools on April 30, 1962, are the only acts that are supposed to meet the statutory requirement for "actual drilling operations
* * commenced prior to the end of * * * primary term and * * *
being diligently prosecuted at that tOne
* * ." We cannot accept
these limited and widely spaced acts as satisfying the statutory
requirement.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348), the
decision appealed from is affirmed.
ERNEST F. HoM,
Assistant Solicitor.
CLAIM OF PALMER E. SX:HRAG
T-1317-6-64

Decided July 13, 1964

Irrigation Claims: Generally
Under Public Works Appropriation Acts, an award may be made only upon
a finding that the damage was the direct result of nontortious activities of
the Bureau of Reclamation personnel.
ADMINISTRATIVE DETERMINATION

Palmer E. Schrag of Soap Lake, Washington, has filed a claim
against the United States in the sum of $8,021.56 for damage to a herd
of feeder cattle. The claimant alleges that on July 15, 1963, Bureau
of Reclamation personnel placed aromatic solvents in a project lateral
adjoining his farm, and the cattle were poisoned as a result of contact
with the treated water.
This claim has been submitted to us for determination under the
Public Works Appropriation Act, 1964 (77 Stat. 844).1 That act
authorizes the payment of claims for damage to or loss of property
arising out of activities of the Bureau of Reclamation. However,
this authority is applicable only with respect to claims which are the

I

The claim cannot be considered administratively under the Federal Tort Claims Act
(28 U.S.C., secs. 2671-2680 (1958) as amended, 2,8 U.S.C., sees. 2.672, 2.679, and! 2680(n)
(Supp. IV) (195,9-62), since it is in excess of that act's $2,500 jurisdictional limitation
for administrative determination.
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direct result of some nontortious actlion by Bureau of Reclamation
personnel. 39 Op. Atty. Gen. 425, 428 (1940); Harold D. Jensen,
TA-227 (Jr.) (March 14, 1963), 70 I.D. 97; Northern Pacifto Railway
Co., T-560 (Jr.) (May 10, 1954).
As shown by the report of the investigating officer, the claimant
owned a herd of feeder cattle, pastured on Farm Unit 138, Irrigation
Block 70, Columbia Basin Project, Washington. The W3F2 lateral,
an irrigation canal of the Bureau of Reclamation, passes through the
farm. On July 15, 1963, at about 11:10 a.m., Bureau of Reclamation
personnel injected an aromatic solvent into the waters of the NV3F2
lateral, about two and a half miles upstream from claimant's farm.
Aromatic solvents are a herbicide used to kill water weeds in project
waterways. At about 4:15 p.m., claimant notified the Bureau's Watermaster that his cattle had been poisoned from these aromatic solvents.
By that evening, one calf had died and a second died -on July 16 about
noon. Twelve other feeder cattle and one Angus Heifer subsequently
died.
In his claim, Mr. Schrag seeks to recover his loss of profit on the
dead cattle, together with reimbursement for veterinary bills. He
also seeks to recover loss of profit on the remainder of his herd-185
head-which claimant alleges came down with "secondary conditions
of pneumonia" and failed to gain weight properly.
Aromatic solvents are a moderately volatile petroleum byproduct
which has been in rather extensive use for the past fifteen years in
irrigated areas as a mneans of controlling aquatic weeds. In this case,
the solvent was injected into the lateral to form an initial concentration ranging between 185 to 742 parts per million. Allowing for evaporation and dilution, the investigating officer estimates the solvent
treated water passed in the area of claimant's farm for a maximum
of one hour and fifteen minutes at concentrations ranging from 0 to
370 parts per million. The lateral in this reach is readily accessible
to claimant's cattle.
The investigating officer in his report concludes that the sickness
and death of the cattle had no relation to the aromatic solvents, but
rather was caused by a bacterial pneumonia which the cattle had
previously contracted.2 This conclusion is based on the following
evidence appearing in the administrative record:
2 On
lay , 1964, proposed findings to this effect were sent to the claimant for his
comments by the Field Solicitor, phrata, Washington. No reply was received nor did
claimant submit any evidence.
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1. Mr. Schrag stated to the investigating officer that the feeder
cattle were sick when purchased. The claimant planned to cure the
cattle prior to ultimate sale.
2. On the death of the second animal on July 16, 1963, Dr. C. R.
Wilson, a veterinarian, performed an autopsy on it. The autopsy,
according to Dr. Wilson, showed the calf died not from aromatic
solvents, but from a bacteria-caused pneumonia.3
3. Pneumonia in cattle is contagious and could readily spread
through a herd, already sick and in a weakened condition.
0 4. Subsequently, Dr. Wilson treated the herd with antibiotics for
pneumonia, this therapy being successful except for the few head that
died. At no time did Dr. Wilson treat the herd for poisoning.
5. The smell of the solvents is so disagreeable that animals avoid
drinking treated water except under conditions of acute thirst. Since
the lateral is only .a foot deep adjacent to claimant's premises, the
exposure by wading would be very small.
6. Even if the cattle did drink the treated water, medical reports in
general indicate these solvents are nontoxic. This is supported by
experiments of the Veterinary Science Department at Utah State
College which indicated that animals under acute thirst, after consuming a concentration of 800 parts per million, showed no ill effects.
It is a reasonable conclusion from this evidence that the cattle, being
sick and in a weakened condition, contracted a bacterial pneumonia at
some time prior to the use of aromatic solvents in the lateral. This
* disease being contagious spread throughout the herd. Claimant's
allegation that this loss was caused by aromatic solvents rests solely
on conjecture and speculation, and is insufficient to establish causation.4
It is therefore our conclusion that the findings of the investigating
officer are sound and based on evidence appearing in the record.
Accordingly, the claim of Palmer E. Schrag is denied under the
Public Works Appropriation Act, 1964.
EDWARD WMENBERG

Deputy So7ioitor.
Specimens taken from the dead animal were tested for the presence of aromatic solvents
by the United States Public Health Testing Center in Wenatchee, Washington. Although
no trace of solvent was found, the tests generally were inconclusive.
4 Cambro so. v. Snook, 43 Wash. 2d 609, 262 P. 2d 767 (1953).
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Oil and Gas Leases: Applications-Applications and Entries: Generally
Any name used by an individual, whether real or fictitious, by which she;
may: be known or by which she may transact business or execute contracts,
may constitute her signature if affixed by that individual without fraudulent
intent and if there is no doubt as to the. identity of the individual, and an
oil and gas, lease offer in. which. the signed. name of the offeror differs from
the typed name of the offeror in the first block of the lease form is acceptable
if, in fact, the signature is that of the offeror and the offer is, in all other
respects, acceptable.

Oil and Gas Leases: Applications
Where only one copy of an oil and gas lease offer is initially filed bearing
as a signature a name which differs from the name of the offeror typed in
the first block of the lease form, within 30 days four additional copies of
the offer are filed bearing the same typed name and' signature as the typed
name. on the original form, and after more than 30 days from the initial
filing five'additional copies are filed bearing typed name and signature consistent with the original form, the offer should not be rejected if all of the
copies of the offer were signed by the offeror, but the offer will earn priority
only from the time that the last copies were filed.
APPEAL FROM TE BUREAU OF LAND MANAGEMENT

Mary Adele Monson has appealed to the Secretary of the Interior
from a decision dated January. 22, 1963, whereby the Division of
Appeals, Bureau of Land Management, affirmed a decision of the
Utah land office rejecting her noncompetitive oil and gas lease offer

for the S/2NW1/ 4 and the 'SW%4NE1A se 5 T. 27 S., R. 22 E.
S.L.M., Utah.
On July '23, 1962, Mrs. Monson filed a single copy of her offer on
Form!4-1158. The lease offer was a carbon copy except for the typed
name of the offeror at the top of the'form and the offeror's signature
at the bottom. The word "original" appeared in the upper left
corner of th& form. The typed name of the offeror was "Mary Adele
Monson," but the signature was "Mary Adele Gibbs."
On August 7, 1962, four additional copies of the lease offer, signed
by."Mary Adele Monson," were filed in the land office. On September
4, 1962, five more copies of the offer, bearing the signature of "Mary
Adele Gibbs," were filed in the land office.
The land office rejected the appellant's offer on Augnst 2, 1962,
because the "lease form designated the name 'Mary Adele Monson'
as offeror in Block 1, but was signed 'Mary Godbe Gibbs'" That
decision was vacated on August 15, 1962, and on September 27, 1962,;
740-673-64
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the offer was rejected by the land office because "the offer did not
comply with 43 CFR 192.42 (b) and (d) ."
In appealing to the Director of the Bureau of land Management
from the rejection of, her offer, Mrs. Monson submitted an affidavit
certifying that Mary Adele Gibbs was her maiden name and that
Mary Adele Monson and Mary Adele Gibbs are the same person. She
further stated that she signed the original lease offer and the additional
copies that were subsequently filed.
The Division of Appeals, in affirming the rejection of the appellant's
of er, held that the burden cannot be placed upon the Department to
assume or determine that Mary Adele Monson and Mary Adele Gibbs
are the same person, and, in view of the variation in the names on the
lease offer, the offer did not comply with the requirements of the
applicable regulation.
The appellant contends that the Bureau erred in construing the
regulation as requiring that the signature must be identical to-the
typed name of the offeror. She contends that any signature, even the
letter "X', would be valid if signed by the offeror with the intent to
be bound thereby.
The regulations in effect when the appellant's offer was filed provided in part that:
Five copies of Form 4-1158, or valid reproduction thereof, for each offer to
lease shall be filed in the proper land office * * *. If less than five copies are
filed, the offer will not be rejected, if not othervise subject to rejection, until
30 days from filing have elapsed and if during that period the reflaihing required
copies are filed, the offeror's priority will date from the date of the first filing.
If the additional copies are not filed within the 30-day period, the offer will be'
rejected and returned and will afford no priority to: the offeror. Should the
additional copies be filed after the 30-day period but before the offer has been
rejected, the offeror will have a priority as of the later filing date: * * 43 CRR,
1964'rev., 192.42(b).'
Each offer must be * * * sighed in ink by the offeror or the offeror's duly'
authorized attorney in fact or agent.
*
4D4OPH, 1964 Supp., 3123.1(d),
formerly 43 CR, 1964 rev., 192.42(d).

The appellant's contention as to the validity of her signature appears to be correct as a general statement of law.
In general, in the absence of statutory prohibition, a person, without abandoning his real name, may adopt or assume any name, wholly or partly differ- i
ent from his own name, by which he may become known, and by which he may
transact business, execute contracts, and carry on his affairs, unless he does so
in order, to defraud others *
*. Contracts, obligations, and transactions
entered into under an. assumed or fictitious name are valid and binding, if
unaffected by fraud, and if there is no doubt with respect to the identity of the
person acting under the assumed or fictitious name. 65 C.J.S. Names § 9a.
1 The regulation has since been amended to eliminate the 30-day period for filing copies
of an oil and gas lease offer. See 43 CFR, 1964 Supp., 3123.1(b).
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Thus, the courts have held that: an insurance policy taken by W.
BE. Canady upon his own life in the name of A. S. Canady, a name
under which he did business, was a valid and binding contract with the
insurance company (North American Accident Insurance Co. v. Ca-ntady, 163 P.2d221 (Okla. 1945)); a deed is valid even though a person
is designatedby his proper name in the body of the deed but signs by a
wrong name (Middleton v. Findla, 25 Calif. 76 (1864) ); where a witness to a will signed the name of the decedent rather than his own, he
had signed his name as witness under the statute G(in re Jacob's Will,
132 N.Y. Supp. 481 (1911); contra,In re Valker, 42 Pac. 815 (Calif.
1895) (three judges dissenting)).
The Department's regulations provide only that -the offer -must be
signed in ink by the offeror. 2 In the absence of a specific regulation
to the contrary, there is no basis for departing from the generally
accepted standard as to what constitutes a signature.' Thus, there appears to be no question as to 'the acceptability of Mrs. Monson's signature of either her maiden name or her married name on the lease offer
if, in fact, she signed theforms as she has certified that she did.3
It does not necessarily follow, however,' that copies of a lease offer
in which some copies of the lease form bear one signature and some bear
another are acceptable as "'copies" under the Department's regulations.
Some courts have held that the word "copy" implies that the instrument so labeled is identical with another instrument. In re Janes'
Estate, 116 P. 2d 438, 441 (Calif. 1941); Blatz v. Travelers Ins. Co.,
68 N.Y.S. 801, 806 (1947). While the Department has not adapted such
a rigid interpretation of the word "copy" and has permitted some
minor deviations in the copies of oil and gas lease offers and has held
that a document may qualify as a copy of a lease offer even though
partially illegible (see A. 1l. Culver, John F. Partridge,Jr., and Dun
can Miller, 70 I.D. 484 (1963) ), it would seem that a document varying
from another in such a substantial matter as the signature cannot be
termed a "copy."
There is, however, a further basis which is dispositive of the case for
In construing that requirement, the Department has held that the regulation doe- not
require that each of the five required copies be individually signed in ink, but it- is su
ficient if only one copy was directly signed in ink and the slgnature was impressk on the
other four copies through the use of carbon paper. 'Duncan filler, Robert 'A. Prie&ter;
A-28621 etc. (May 10, 1961).
3 It is by no means clear that all of the copies of the lease offer in this case were, in fact,
signed by Mrs. Monson. Although she has stated in her affidavit of October 2 1962, that
she signed the original offer and all of the copies subsequently filed, a study of the signature
causes serious doubt as to whether the copies filed on August 7, 1962, were signed by the
same person who signed the initial offer filed on July 2, 1962, and the copies filed on
September 4, 1962. There are marked differences in the handwriting. However, in view
of the conclusions to be reached in this decision, it is unnecessary at this time to determine
the truthfulness of Mrs. Monson's statement.
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finding that the appellant's offer was-not entitled to priority from the
date of the initial filing. As has been noted above, after filing the four
Copies signed "Mary Adele Monson" and while the lease offer was still
pending in the land office 4 the appellant filed additional copies signed
"Mary Adele Gibbs" in conformity with the original lease offer form:.
The last .ffiling, apparently, was to correct the discrepancy in the signatures and to cure a possible defect in the offer as it then stood. If the
offer was defective by virtue of the variation in signatures in the original and the four copies filed on August 7, 1962, the defect was not
cured until more than 30 days had elapsed after the initial filing.
Priority was, therefore, to be determined from the date on which the
defect was cured. James E. Menor, A-29006 (November 15, 1961);
M. J'. Stansbury, A-29699 (September 25, 1963). If, on the other
hand, the discrepancy in signatures was not a defect in the offer, the
copies filed on September 4, 1962, must still be construed as an amendment to the offer since they vary from the copies previously filed in
such a manner as to indicate an intent to change a material item of the
offer. In such case, priority of the offer will be determined from the
date of filing of the amended offer rather than from the initial filing.
See Samnvel A. Wanner, 67 I.D.407 (1960).

In either event, the pri-

ority of the appellant's offer is to be determined from September 4,
1962, rather than from July 23,. 1962, the date of the initial filing.
Accordingly, I find that the discrepancies in the signature having
been corrected prior to action on the offer, did not require the rej ection
of the offer-hut that the offershould be considered as a pending offer
with priority, at mosb from September 4, 1962, until a lease is issued
on an offer having higher priority.
Therefore, pursuant to the*' authority. delegated to the Solicitor by
the. Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.IR. 1348).,
the decision of the Division of Appeals is modified and the case remanded for action consistent with this decision.
EixEsT F. Hon,
Assistant Solictor.
.As noted above, the appeflant's offer was initially rejected by, the land office on August
2, 1962. The decision of that date, however, was vacated on August 15, 1962. Thus, the
offer had not been acted upon by the land office, when the appellant fled her last set-of
copies ofherlease offeronSeptemnber4,1962.'
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Mining Claims: Location-Mining Claims: Lode Claims-Mining Claims:
Mineral Surveys
Because Revised Statute 2320 provides that no lode mining claim shall
extend more than 300 feet on each side of the middle of the vein at the
surface, a patent applicant should indicate the direction of the vein and
adjust his survey accordingly if the course of the vein diverges from a line
through the center of the claim and one of the side lines is more than 300
feet from the center of the vein.

Mining Claims: Lode Claims-Mining Claims: Patent
The Department has no power to issue a mineral patent to any surface
ground exceeding 300 feet in width on each side of the middle of the vein
or lode, and a patent so issued is void as to the excess over 300 feet and
is subject to collateral attack.

Star Gold Mining Co., 47 L.D. 38 (1919), distinguished,
APPEAL

RO

THE BUREAU OF LAND MAIAGEMENT

:

The Forest Service, United States Department of Agriculture, has
appealed from a decision of the Assistant Director, Bureau of Land
Management, dated June 4, 1963, vacating a decision issued by the
Anchorage land office requiring the Alaska Empire Gold Mining
Company to amend its locations and resurvey four of its mining
claims so that the side lines of the claims do not extend beyond 300
feet from the middle of the vein found at the surface of each claim.
The land office decision stated that the company's patent application
for the four claims would be rejected and the cases closed for failure
to roceed with diligence unless it acted within 30 days from the day
it received that decision.
The record shows that on June 16 and 17, 1959, a hearingi was held
to determine the validity of a number of the company's mining claims,
including the four claims identified aove. In a decision dated
October 26, 1959, the hearing examiner, who conducted that hearing,
made the following findings of fact:
::
The evidence at the hearing submitted by both parties regarding the B'atella.
1 The four mining claims, Batella. No. 1, Wlliams Nos 4 and 7, and Golden Bear No. ,
are lode mining claims situated on the Mansfield Peninsula of Admiralty Island, Harris
Mining District, Juneau Recording Precinct, Alaska, and within the boundaries of the
Wongass National Forest.
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No. 1, Williams No. 4 and Williams Io. 7 was to the effect that the Williams
Vein with a strike of approximately South 10° West had been ideitified on
each of the three claims, that the vein contained considerable mineral value,
that if the vein were extended it would cross the South end ine and East side
line of the Batella No. 1, the North end line and the West side line of the
Williams No. 4 and side lines, of the Williams No. 7. In regard to the Golden
Bear No. 1, the evidence was that the Iron Swamp Vein with the same strike of
approximately South 100 West was within the boundaries of the claim, that
this vein contained considerable mineral values, and that if the vein were
extended it would cross the side lines of the Golden Bear No. 1. There was
no evidence by either party that any of the four claims contained valuable
mineral deposits in veins other than the Williams Vein or the Iron Swamp Vein.

Upon the basis of these fildings of fact and Rev. Stat. § 2320 (1875),

30 U.S.C. § 23 (1958), the examiner made the following conclusions
of law:
Accordingly, I find that the Batella No. 1, Williams No. 4 and Williams No. 7
are valid claims to the extent of 300 feet on each side of the Williams Vein
and that Golden Bear No. 1 is valid to the extent of 300 feet on each side of the
Iron Swamp Vein. Therefore, the patent Contestee is required to ammend [sic]
the locations and patent application to embrace only the valid portions of the
four claims .as established herein.

An attempted appeal to the Director, Bureau of Land Management,
from this decision was summarily dismissed on procedural grounds,2
and the Director's decision was subsequently affirmed by the
iDepartment:
Pursuant to the conclusions in the examiner's October 26, 1959,
decision, the company was advised by the land office by a letter dated
March 1, 1962, of the necessity of prosecuting its patent application
to completion. The company replied on March 7, 1962, to the effect
that it would take no action to amend its locations. Subsequently,
the land office declared, in a decision dated September 24, 1962, that,
because over two years had elapsed since the Department's May 11,
.1960, decision, the company had demonstrated a lack of diligence in
complying with the requirement of the examiner's decision regarding
the resurvey of the four claims, ilvolved in this case. It allowed the
company 30 days from the receipt of the. land office decision within
which to initiate action toward the relocation and resurvey of the
claims. It stated that the company's mineral, patent application
would be closed without further notice if it failed to comply with the
decision. An appeal from that decision resulted in the Assistant
Director's decision of June 4, 1963.
Relying on the decision in Star Gold Mining Co.. 47 L.D. 38 (1919),
the Assistant Director concluded that a mining claimant who has in
2

Alaska Empire Gold Mining Go., Contest Nos. -4, J-5, -6 (Alaska) (March 1, 1960).
Uited State& v. Alaska Empire Gold Mining Comp an, A-28419 (May 11, 1960).
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good faith staked and marked a mining claim should not be required
to relocate and resurvey his claim as a prerequisite to obtaining a
patent even if it is demonstrated that the discovery vein materially
deviates from a central course through the claim. In its appeal, the
Forest Service contends that the facts. of the Star Gold case, supra,
are distinguishable from those of the instant case and that it is not
controlling here.
In the Star Gold case, supra, a mining claimant had filed a patent
application for a group of six lode mining claims. As a result of
adverse proceedings, part of one of the claims upon which the discovery had been made was lost to the adverse claimant. Sub:sequently, the mining claimant established a discovery on the remainder of -the claim. However, although the newly discovered vein
crossed both end lines of the shortened claim, it was not exactly in the
-center of the claim. The Commissioner of the General Land Office
decided, for this reason, that the north side lie of the claim would
have to be drawn in to within 300 feet of the vein, which would render
the claim noncontiguous to the remainder of the group of claims
included in the-patent application and would lead to the rejection of
the claim. The-Department reversed the Commissioner's decision,
stating that the adverse consequences flowing from that decision
should not be pressed to such an extreme in view of "the facts and
-circumstances here disclosed."
It is clear, therefore, that the facts of the Star Gold case are significantly different from those of the instant-case where the hearing
examiner found that the discovery veins cross from end line to side
line on two of the claims and from side line to side line on two claims.
Moreover, at page 42, the Star Gold decision reads as follows:
* * Even where it may be demonstrated that the discovery vein deviates
materially from a central course through the claim, the location as originally
staked and marked in good faith will stand. - X

The Assistant Director interpreted this to mean that such a claim
niay be patented without an amendatory survey. That this is not
its intent is demonstrated by the following excerpt from the case of
Harper v. Hill, 113 Pac. 162, 164, 165 (Calif. 1911), cited in the

Star Gold decision in support of the above-quoted statement:
* * *

That the location, a made, may not be binding on the United States,

and that in making the survey for a patent the Surveyor General may ascertain
and locate the true line of the apex to fix the boundaries, may be conceded.
* But it is the clear intent of the statute that in the meantime, and as
against all others, the locator who has in good faith made the discovery and
marked the boundaries with regard to the position of the apex as he then finds
and believes it to be shall be protected in the possession of the surface thus
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ascertained, and that the monuments he then sets shall control the location
of the claim. * G *

The law regulating the width of a lode mining claim is clear.e Seetion 2320 of the. Revised Statutes of the United Statet, supra,? reads

in part as follows:.
* * * Aininingelaim located after the 10th day of May,1872, whether located
by one or more persons, may equal, but shall not exceed, one thousand'five hundred feet in length along the vein or lode;
* * No
N claim, shall extend more
than three hundred feet on each side of the middle of the vein at -the
surface * * *

Aceordingly, the Department has held that a patent applicant
should, if the course of the vein on the mining claim for which he
seeks a patent diverges, at the surface, from a straight line, indicate
the direction of the vein and adjust his survey accordingly. Bi-Metallie
Mfining Company, 15 L.D. 309 (1892).
In accord is 2 Lindley on Mines ;§§ 362 and 366 (3d ed. 1914). Section 362 reads in part:
* * * Where the locator mistakes the course of his vein and locates across
instead of along it, an excess of lateral side-line surface results and should be
cast off. His surface rights resting on location would properly be defined by
lines drawn three hundred feet on each side of the center of the vein as it actu-

ally ran.
The validity of such a location is not affected, however, and it has been held
that a relocator is not permitted to determine for himself the excess in width
and relocate it.I The original locator is entitled to possession of the claim as
located until he readjusts his lines voluntarily or is called upon to do so by
the land department in a patent proceeding.

A portion of section 366 reads:
It must be presumed for executive purposes that the lode proceeds in a
straight line in the center of the plat of patent survey, unless evidence be submitted showing a different direction. If the course of the vein (at the surface)
diverges from a straight line, the applicant for patent should indicate the
direction and adjust his survey accordingly.

The Department has, moreover, held that it has no power to issue
a mineral patent to any surface ground exceeding 300 feet in width
on each side of the middle of the vein or lode, and a patent so issued
is void as to the excess over 300 feet and is subject to collateral attack.
United Stdtes v. Arthur Curlee, A-22301 (December 22, 1939). Cited
as authority for this conclusion was the case of Lakit v. Dolly, 53
Fed. 333 (C.C.N.D. Cal. 1891), aff'd, Lakein v. Robert, 54 Fed. 461
(9th Cir. 1893), cert. denied, 154 U.S. 507 (1893). At page 337 of
Lakin v. Dolly, in ra, the court made the following observations:
This entire section [Rev. Stat. § 2320] seems to be clear, definite, and certain.
It provides that all mining claims upon quartz lodes * * located after May 10,
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1872, "may equal, but shall not exceed, one thousand five hundred feet in
length along the, vein or lode." So far the section relates solely to the question
of the length of the lode that may be located. It next takes up the question
-as to how much surface ground will be allowed to the locator of a quarts lode,
and says that ;."no claim" * **"shall extend more than three, hundred feet
on each side of the middle of the vein at the surface." * * * After the passage of the act of which -this section forms a part, it seems very clear, to my
mind, that the land department had no jurisdiction, power, or authority to
issue a patent for a quartz lode to any surface ground exceeding 300 feet in
width on each side of the middle of the vein or lode, and that any patent which
is issued for more than that amount of surface ground is absolutely null and
void as to the excess over 300'feet, and can be collaterally attacked in a court
of law.

It must, therefore, be concluded that the Assistant Director's decision
is incorrect.
Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (210 DM 2.2A'(4)'(a) ; 24 F.R. 1348),
the Assistant Director's decision is reversed and the case is remanded
for further appropriate action consistent with this decision.
ERNEST F. Hom
Assistant Solicitor.
TIDEWATER OIL GOMPANY
A-30087
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Oil and Gas Leases: Applications
A protest against a noncompetitive oil and gas lease offer for acquired
land is properly sustained where the offer is signed by an attorney in.
ffact for a corporate.offeror and is accompanied only by a statement of the
attorney in fact as to the nonexistence of an agreement between the attorney in fact and the offeror whereby the attorney in fact will acquire an
interest in any lease to be issued and by a statement by the offeror that
a third party will have an interest in the lease and there is not filed any
statement by the offeror as to whether the attorney in fact will acquire
any interest in the lease..

-Oil and Gas Leases: Applications-Oil and Gas Leases: Description of LandWhere only one copy of an oil and gas offer. for acquired lands is filed
and thereafter within the time allowed the additional copies required arefied but such additional copies vary from the first copy in a porstion of the
land description, the offer is not fatally defective and the first copy filed.
is deemed to be controlling 'despite the fact that it was not marked as the
"original", copy by either the offeror or. the Bureau of Land Management.
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Oil and Gas Leases: Acquired Lands Leases-Oil and Gas Leases: Description of Land
An oil and gas offer for acquired land is not defective because it is not
accompanied by a map or plat showing the location of the land within the
administrative unit or project of which it is a part, but the offeror may be
required to submit a satisfactory showing of such a map or plat.
APPEAL FROM TE BUREAU OF LAND MANAGEMENT

Tidewater Oil Company has appealed to the Secretary of the Interior from a decision of the Division of Appeals of the Bureau of Land
Management, dated June 6, 1963, which reversed a decision of the
Division of Field Services land office dismissing the protest of Arthur
E. Meinhart against the issuance of nine oil and gas leases on acquired
land of the United States located in Highland and Bath Counties
of Virginia within the George Washington National Forest on the
ground that Tidewater's offers, which were in conflict with Meinhart's subsequent offers,I were not in conformity with departmental
regulations because they were not accompanied by the required statements of the interest of the corporate offeror and its attorney in fact
who submitted the offers for the corporation.
Tidewater's offers were filed on March 30, 1961, and April 11, 1961,
respectively. Meinhart's were filed on April 21, 1961, and May 17,
1961, respectively. All of Tidewater's offers were signed by Thomas
T. Grady as attorney in fact. On the dates on which all the offers
were filed there was in effect the following departmental regulation:
(e) Each offer, when first filed, shall be accompanied by:
*

*

*

*

*

*

'*

(4) If the offer is signed by an attorney in fact or agent, *
' separate statements over the signatures of the attorney in fact or agent and the offeror stating
whether or not there is any agreement or understanding between them, or with
any other person, either verbal or written by which the attorney in fact or agent
or such other person has received, or is to receive, any interesst in the lease when
issued, including royalty interest or interest in an operating agreement under
the lease giving full details of the agreement or understanding, if it is a verbal
one; the statement must be accompanied by a copy of any such written agreement
or understanding; *
.:
*

.*

e

*

*

*

*

(g) (1)
*
an offer will be rejected and returned to the offeror and will afford the applicant no priority if:
*a

*

*

*

.

*

;

*

*.

(iv) The offer is signed by an agent in behalf of the offeror and the offer is
not accompanied * * * by the statements and evidence required by paragraph
(e) (4) of this section. 43 CER, 1954 rev., 200.8.
'Tidewater's offers and Meinhart's confiicting offers and their dates of filing are listed
:n the attached appendix.
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As stated, Tidewater's offers were signed by Grady as attorney in
fact. With each offer there was filed a statement in the name of Tidewater Oil Company, but signed by Grady as "Agent5 " which recited,
inl addition to other matters, the following:
2. That there is no agreement or: understanding between Tidewater Oil Company and said attorney in fact, either verbal or written, by which that attorney
in fact is to receive any interest in the lease when issued, including any royalty
interest.
3. That in the event the lease is granted pursuant to the lease offer to which
this statement is attached, South Penn Oil Company will have a quasi-equitable
interest therein, inasmuch as South Penn will be entitled to the assignment of the
legal title to an undivided one-half interest therein, should the contingencies and
provisions set forth in an agreement bearing date the Ist day of July, 1958,
between Tidewater Oil Company and South Penn Oil Company occur and become
effective, a copy of which is filed with the offer to lease identified by the Bureau
of Land Management as BLAI-A 050393 (Virginia) and made a part thereof and
to which reference is made for all the terms and provisions thereof, the copy of
said agreement so filed being incorporated herein-by reference.

Tidewater's offers were all filed on Form 4-1196 (February 1961).
Item 6 on tile form certified that
Offerer 7 is G is not the sole party in interest in this offer and lease, if issued.
(If not the sole party i interest, a statement should be filed as prescribed in
43 CR 192.42(e) (3) (u).) 2

In each offer the box stating that Tidewater was not the sole party
an interest was checked.
On April 11 and 12, 1961, there were filed for each offer separate
statements by Tidewater and South Penn Oil Company, signed by
officers of the respective companies, that, in the event a lease was
asi-equitable interest in the
issued, each company would have a
lease as provided by their agreement of July 1,1958. The statements
ivere the same as paragraph 3 of Grady's statement.
Thereafter on June 2, 1961, Tidewater filed with respect to each
,offer a statement signed by one of its officers that there was no agreement or understanding between it and Grady by which Grady was to
ieceive any interest in the lease, when issued. Each statement was
submitted with a letter declaring that it was filed for record purposes
2 43 CFR 192.42(e) (3) (iii) was one of the regulations governing oil and gas leasing on
jpublic lands as distinguished from aquired lands.. It required each offeror to make a
statement with his offer that he was .the sole party in the interest in, the offer. If he was
not, he was required to name the other interested parties, and all were required, to file
-within 15 days a signed statement setting forth the interest of each and the nature of the
agreement between them.
This regulation was in addition to another regulation, 43 CFR, 1954 rev., 19242 (e) (4),
-which was identical with 43 CR, 1954 rev., 200.8, quoted above.
In Bert Wheeler, 67 I.D. 203 (1960), the Department held that 192.42(e) (3)(iii),
requiring the sole party in interest statement, was not applicable to acquired lands offers.
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only, that it was deemed to be unnecessary and redundant since the
required statement of interest was already on file.
On January 9, 1962, Meinhart- filed a protest against Tidewater's
offers. He contended that the offers did not meet the requirements
of 43 CFR 200.8 (e) (4) when filed in that no statement over the signature of an officer of Tidewater as to any agreement with Grady was
filed with the 'offers and no such statement was filed: until June 2,
1961, after Meinhart's offers had been filed.
The protest was dismissed by the Division of Field Services land
office. On Meinhart's appeal to the Director, Bureau, of Land Management, the land office was reversed. The present appeal by Tidewater followed.
The basic questions raised by the appeal are (1) what statements:
were required to: be filed by 43 CFR, 1954 rev., 200.8 (e) (4) and (2)
whether the required statements were filed. Tidewater also raises a
new issue which will be considered later.
43 CFR, 1954. rev., 200.8 (e) (4) provides that, if an offer is filed:
by an attorney in fact, there must be filed separate statements of interest signed by the attorney in fact and by the offeror, respectively.
Tidewater does not dispute this. Tidewater contends, however, that,
regardless of .the number of persons who may have an interest in the
offer beside the offeror, the regulation requires only one set of separate
statements to be filed, that is, with respect to any agreement betweenthe offeror and the attorney in fact or between the offeror and some
other person. It bases its contention on the use of the word "or" inthe regulation:
* * Separate
e
statements * * stating whether or not there is any agreement
or understanding between them [offeror and attorney in fact], or with any otherperson, * * *by which the, attorney in fact or agent or such other person *
(Itaiics added.)

has acquired,. or is to acquire, an interest in the lease when issued..
Tidewater asserts that the word "or" is used in the disjunctive sense
although it concedes that "or" is often used to mean "and."
I believe that this interpretation is wholly at a variance with a
normal reading of. the regulation and would result in defeating the
purpose of the regulation to a substantial extent. The word "or'
seems clearly to;be'used in the conjunctive-disjnnctive sense which is
often conveyed by the use of the contrived expression "and/or."
Tidewater's argument is that if the attorney in fact and a third person
will derive an interest in the lease the offeror may elect to disclose
either the agreement between him and the attorney in fact or between
him and the third person, and need not disclose both. There is no
rational basis for giving the regulation such a strained interpretation.
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The regulation is obviously designed to unearth all interests held in an
offer by persons other than theifofferor. This purpose would be almost
completely frustrated if, where there are multiple interests, only one
be disclosed. I conclude therefore that where an offer is signed by
an attorney in fact there must be submitted with the offer separate
statements signed by the attorney in fact and the offeror as to whether
or not there is any understanding not only between them but with any
other person whereby the attorney in fact or such other person has
received or will receive an interest in the lease when issued.
The, next question is whether the required separate statements
signed by Tidewater and Grady were in fact filed with, the offers.
The statement by Grady was in the name of Tidewater but was signed
only by Grady as agent. It therefore cannot suffice as the statement required to be signed by the offeror. On the other hand,
although the statement was signed by Grady as agent, it may be
questioned whether it suffices as the required statement of the attorney
in fact since Grady purported to speak only for the offeror in the
statement. However this may be, assuming that it was sufficient
to constitute the statement of the attorney in fact, there is still missing
the required statement by the offeror.
Tidewater contends that the statements furnished by its officers as
to the agreement of July 1, 1958, with South Penn and that the
agreement itself, which had previously been filed in another case,
satisfy the requirement, for a signed statement of the offeror. Tidewater, however, does not assert that the statements or the agreement
contain any express provision showing or negating any interest by
Grady in the offer or lease. Rather, Tidewater contends that because
the agreement provides for the complete disposition of interests in
the offers and leases to be issued it by necessary implication-negates
any interest in Grady.
The statements filed by Tidewater on April 11 and 12, 1961,:,over
its officers' signatures say nothing about the existence of any understanding with Grady. The agreement between Tidewater. and South
Penn also says nothing about the existence or nonexistence of any
uderstanding between Tidewater ald Grady whereby Grady would
acquire an interest in any lease t be issued. The agreement in fact
was executed on July 1, 1958, and amended on April 8, 1960, before
the filing of Tidewater's offers. A reading of the agreement reveals
no provision which would necessarily prevent Tidewater from entering into an agreement with Grady whereby the latter would acquire
an interest in the leases issued to Tidewater. Merely because the
agreement provides that Tidewater and South Penn shall each have
a 50 percent interest in leases issued after- the effective date of the
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agreement does not prevent Tidewater from creating an interest in
Grady, like an overriding royalty interest, so far as its 50 percent
interest is concerned.
It seems plain then that Tidewater did not timely comply with the
requirement of regulation 3 FR 200.8(e) (4) that a statement be
furnished over the signature of the offeror as to whether or not it
had an agreement or understanding with its attorney in fact whereby
the latter had received or would receive an interest in the lease when
issued. It did not comply until June 2, 1961; therefore its offers
can have priority only from that date.
At this point its- should be noted that Tidewater's arguments relative to the sole party in interest statement and the instruction on the
lease form (Item 6) governing such statement are not relevant since
the sole party in interest requirement springs from another regulation
(see footnote 2).
The final .point remaining for consideration is Tidewater's contention that Meinhart's offer BLM-A 057149 is fatally defective because
it contains an error in the description of the land applied for and that
that offer and also Meinhart's offer BLM-A 057151 are defective
because no: map was filed with them. Tidewater's argument on the
defective description rests upon the following regulations:
(a) Each offer or application for a lease or permit must contain * * * (2) a
complete and accurate description of the lands for which a lease or permit is
desired. * * * 43 CFR 1964 rev., 200.5, now 43 CFR, 1964 Supp., 3212.1.
* for each offer to lease shall be
(b) Seven copies of Form 4-1196.
filed * *. * * * If less than seven copies are filed, the offer will not be
rejected * until 30 days from filing have elapsed and if during that period
the remaining required copies are filed, the offeror's priority will date from
the date of the first filing. * *
* (c) One of the copies of the offer first filed should be prominently marked as
the "original" by the offeror. If not so marked by the offeror one copy of the
offer will be. marked "original" by the Bureau of Land Management. The
copy marked "original" will govern as to the lands to be covered by the lease.
* * * 43 CFR, 1954 rev., 200.8.

Meinhart filed a single copy of offer BLM-A 057149 on May 17,
1961, in which he aave a description of one call of his metes and bounds
description to "corner 87." Within 30 days thereafter he filed six
additional copies in which the same call was described as being to
"corner 97." None of the copies was marked as "original" by either
Meinhart or by the land office.
Tidewater asserts that, since no copy was marked "original" and none
can be so marked at this late date and since there is a variance among
the copies in the land description, the offer must be rejected as not
giving a complete and accurate description of the land applied for.
The short answer is that the applicable regulation states only that
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"One of the copies of the offer first filed" (italics added) should
be marked as "original." Meinhart filed only one copy Ol May 17,
1961. Obviously that was the original and need not be marked as
such. The description in it controlled over the description in the
copies later filed within the 30-day period.
As for Tidewater's contention that the offer and offer BLM-A
057151 are defective because they were not accompanied by a map or
plat showing the location of the lands applied for, the Department
has held that the applicable regulation, 43 CFR, 1964 rev., 200.5(a),
now 43 CFR, 1964 Supp., 3212.1, does not require an offeror to accompany his offer with a map or plat. Hope Natural Gas Company, 70
I.D. 228 (1963); lHerwin E. Liss et al., 70 I.D. 231 (1963). In the
Hope case, however, it was stated that an off eror who does not furnish
a map or plat
e 4 may properly be required to prove that the land for which he has applied
is adequately shown on a plat or map so as to permit its location within the
administrative unit or project of which it is a part (70 I.D. at 230).
*

Accordingly, Meinlart should be required to establish that the lands
applied for are adequately shown on a plat or map.
It is noted that Tidewater has singled out only two of Meinhart's
offers for criticism on the ground that he did not file map or plat. Al
examination of Meinhart's seven other offers also shows that no map
or plat was filed with those offers. Accordingly, Meinhart should
be required to make the same showing with respect to these offers.
By the same token it is noted that, except for Tidewater's two offers
in conflict with the two Meinhart offers singled out for criticism and
a third Tidewater offer (BLM-A 056390), Tidewater, too, did not
furnish a map or plat showing the location of the lands applied for.
Six of Tidewater's offers are therefore subject to the same criticism as
it has leveled against Meinhart's two offers. However, since the
Tidewater offers are defective for the primary reason discussed earlier,
no showing need be required of Tidewater so far as a map or plat is
concerned unless Meinhart's offer or any other prior offer in good
standing is rejected. Tidewater's offers should not, of course, be
rejected, barring other fatal defects, until prior offers in conflict are
accepted.
Therefore, pursuant to the authority delegated to the Solicitor by.
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348),
the decision appealed from is affirmed as modified and the case is
remanded for further proceedings in conformity with this decision.
ERNEST

F. HM,

Assistant Solicitor.
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APPENDIX
Tidewater's Offers
BLM-A Serial No.
Date filed

.

056386
056387
056388
056389
056390
056391
056392
056443
056444

3-30-61
3-30-61
3-30-61
3-30 61

3-30-:61
3-30-61
3-30-61
4-11-61
4-11-61

aeinhart's Conflicting Offers
BL-1M7-A Serial No
Date flled

056512
056513
056514056515
056516
056517
056518
057149
057151

:

4-21-61.
4-21-61
4-21-61
4-21-61
4-21-61
4-21-61
4-21-61
5-17-61
5-17-61

COLORADO OIL AND GAS CORPORATION
A-30003

Decided July 27, 1964

:

Oil and Gas Leases: Extensions-Oil and Gas Leases: Rentals-Alaska: Oil
and Gas Leases
The annual rental de for the sixth and succeeding years on noncompetitive
oil and gas leases in: Alaska issued prior to July 3, 1958, and extended thereafter is at the rate of 50 cents per acre per annum.
D APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On March 1, 1961, Colorado Oil and Gas Corporation, hereinafter
referred to as Colorado, as operator of the Icy Bay-Cape Fairweather
development contract area in Alaska, submitted applications for the
extension of certain oil and gas leases, issued on April 1, 1956, under
the terms of section 17 of the Mineral Leasing Act as amended by the
act of August 8, 1946, 60 Stat. 951, and the act of July 29> 1954, 68
Stat. 583. Rental at the rate of 50 cents per acre for the sixth year
of the leases was paid nuder protest.' Colorado argued that the rental
for the sixth year nder the extended leases should be at the rate of
25 cents per acre, as provided in the leases, notwithstanding the fact
that the so-called-Alaska Oil Proviso, contained in section 22 of the
Mineral Leasing Act of February 25, 1920, 41 Stat. 446, which provided that leases in Alaska "shall be upon such rental and royalties as
shall be fixed by the Secretary of the Interior and specified in thelease," had been amended by section 10 of the act of July 3, 1958, 72.
Stat. 324; 30 U.S.C. § 251 (1958), to provide that the annual lease
rentals for land in Alaska not within any known geological structure
1 At various dates thereafter, Colorado submitted applications for the extension of other
leases issued during 1956 and submitted rentals for the sixth year of those leases on the,
basis of 50 cents per acre under protest, stating that it had no objection to the consolidation
of its protests..
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of a producing oil or gas field shall be identical with those prescribed
for such leases covering similar lands in the other States.
By decision dated March 12, 1962, the land office at Anchorage,
Alaska, dismissed the protest on the basis of the legislative history
of the act of July 3, 1958, as set forth in J. W. Baculer, W'aVter P.
Sharpe, 66 I.D. 377 (1959).
On appeal, the Division of Appeals, Bureau of Land Management,
in a decision. dated February 21, 1963, affirmed the dismissal of the
protest, pointing out that under section 4 of the Mineral Leasing Act
Revision of 1960, 4 Stat. 89; 30 U.S.C. § 226-1 (Supp. V, 1964),
any noncompetitive oil and gas lease extended thereunder shall be
subject to the rules and regulations in force at the expiration of the
initial. 5-year term of the lease. The decision referred to the fact
that, when the applications for the 5-year extensions were filed, the
rental rates for leases in Alaska had been increased and that, while
the regulation in effect when those terms expired may appear to have
been inconsistent with the statute, it is the statute which must prevail.
In this appeal to the Se6retay', Colorado continues to question the
rate of 50 cents per acre for the sixth and succeeding years of leases
on lands in Alaska held under noncompetitive leases issued prior to
July 3, 1958, but extended thereafter.
It argues that, having granted valid leases with the right to extenSion for five years and having specified in the leases what the rate for
the sixth: and succeeding years would be, the Government would be
abrogating its contract with the lessees if the rate of rental were
changed. In other words, it argues that the leases, for all practical
purposes, were for 10 years and that the rate of rental covering those
leases issued prior to July 3, 1958, cannot be increased.
In the view of the Department, the charging of the higher rental
on extended terms of leases in Alaska is not in violation of a valid contractual term. On the contrary, it is in accordance with the mandate
of the Mineral Leasing Act.
The source of the Secretary's authority to issue oil and gas leases
on the public domain is entirely statutory. Any provision in a lease
inconsistent with the terms of the act is'necessarily invalid. At the
time the leases here in question were issued, the Secretary had no authority to issue a noncompetitive lease on land in Alaska for a fixed
term of more than five years. Section 17 of the Mineral Leasing Act
as amended by the act of August 8, 1946, supra, specifically provided
that:
- * * Leases issued under this section shall be for a primary term of five years
and shall continue so long thereafter as oil or gas is produced in paying quantities.
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The provision in the Mineral Leasing Act relating to extensions of noncompetitive leases in effect when the leases here in question were issued
in 1956 is to be found in the third paragraph of section 17, as~amended
by the act of July 29, 1954, supra,which stated:
Upon the expiration of the initial five-year, term of any noncompetitive lease
maintained in accordance with applicable statutory requirements and regulations
the record titleholder thereof shall be entitled to a single extension of the lease,
unless than otherwise provided by law, for such lands covered by it a are not on
the expiration date of the lease withdrawn from leasing under this section. * * *
Any noncompetitive lease extended under this paragraph shall be subject to the
rules and regulations in force at the expiration of the initial five-year term of
the lease. *

Thus the Secretary had no authority to bind the Government to a
contract extending beyond five years, except where production had
been obtained. Furthermore, at the time the leases here in question
were issued, there was no absolute, unqualified commitment on the
part of the Congress to give the lessees an extension. The extension
Nwas to be given "unless then otherwise provided by law" at the expiration of the initial 5-year term and "subject to the rules and regulations in force at the expiration of the initial five-year term of the
lease." One of the rules in force at the end of the initial term of the
leases here in question was the new statutory provision on rentals.
*
The Secretary is bound by the terms of the statute. He could not
at the time of granting these leases have agreed to any lease term inconsistent with the statute. He could not bind the United States to
grant an extension of that lease except to the extent that the statute
authorized such extension and-the statute states-unequivocally that
the extension shall be "subject to the rules and regulations in force at
the expiration of the initial five-year term of the lease." With the
rental rates for the sixth and succeeding years changed by statute,
the earlier agreement in the original leases as to the rental rates for
the extended period became a nullity.2
The Department's position in this matter is supported by the legislative history of section 10 of the 1958 act. That section was initiated
by the Senate Committee on Interior nd Insular Affairs. In its
report on the legislation (S. Rep. No. 1720, 85th Cong., 2d sess. 6-8
(1958)) the Committeesaid:
2 A logical extension of appellant's argument that the Government made a binding contract as to the rental for the sixth and succeeding years by providing the rental rates for
those years in the lease would be that since the lease specified the rental rates for those
years the Government bound itself to extend the lease for five years' after expiration of
the initial -year term. As we have seen, the statute did not permit a binding commitment to extend a lease for five years. Consequently the rental provisions in the lease for
the sixth and succeeding years must be read simply as a statement of the rental rates for
those years if the lease should be extended and unless the rates should be changed from
what they were at time of issuance of the original lease.

UNION OIL CO.
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The committee amendment, which is section 10, amends the Alaska oil proviso which now grants the Secretary the authority to charge a lesser rental and
royalty on Alaska lands than on similar lands within the States, revoking such
authority. The amendment also specifically requires that the Secretary charge
equal rents and royalties for similar lands in the Territory and in the States.
An exception is made for those who are entitled to leases under offers or
applications to lease which were filed prior to May 3, 1958, and pending on that
date. * * * This exception to the lease rental rate will not apply to any extended terms of such leases. The amendment requires that all leases hereafter
issued on noncompetitive Alaska lands will require the payment of the same
royalty as is required on similar lands within the States of the United States.
No reduction of this royalty figure is allowed for leases issued pursuant to offers
or applications filed prior to May 3, 1958. Those who have leases in effect as of
the date of the act would be entitled to maintain their leases at the previous
rental and royalty figure during the original tern of the lease. However, the
amendment causes a change in the rules and regulations; so any extended term
hereafter granted on such eisting leases will be subject to the increasedrental
and royalty figure. (Italics supplied.)
That the regulations issued by the Department with respect to
rentals on noncompetitive oil and gas leases in Alaska did not immediately reflect the change in the law is immaterial because regulations
in conflict with specific statutory provisions are nullities.

The statute itself changed the rate of rental for the sixth and succeeding
years of noncompetitive oil and gas leases in Alaska which had been
issued prior to July 3, 1958, but for which applications for extensions
were filed thereafter.
Accordingly, it must be held that it was proper to have dismissed
the protest of Colorado.
Therefore, pursuant to the authority delegated to the Solicitor by

the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision of the Division of Appeals, Bureau of Land Management, is affirmed.

ERNEST F. 1o:,
Assistant Solicitor.

UNION OIL COMPANY OF CALIFORNIA
A-30035

Decided July 27, 1964

Oil and. Gas Leases: Applications
An oil and gas lease offer signed by an attorney in fact is not to be rejected
for failure to accompany it with evidence of his authority to sign the offer
and lease if the offer contains a reference to a land office record in which the
pertinent information has been filed.
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Oil and Gas Leases: Applications
An oil and gas lease offer signed by an attorney in fact for the offeror is
properly rejected where it is not accompanied by a statement of the attorney's possible interest in the offer and the lease, if issued, and, if there is
such interest, the further statements as to the attorney's qualifications to
hold an oil and gas lease as required by departmental regulation.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Union Oil Company of California has appealed to the Secretary of
the Interior from a decision of the Division of Appeals of the Bureau
of Land Management, dated April 2, 1963, which affirmed a decision
of the land office at Riverside, California, rejecting its noncompetitive
oil and gas lease offer on the ground that the offer was defective.
The appellant is a corporation. Its offer, filed on November 28,
1961, was prepared in the corporate name and contained a certification
of the corporate status with a reference: "See Sac-057898." 1 The signature of the offeror was typed in the proper place, and below in the
space labeled "By ____" was written, in ink, "A. F. Woodward," and directly below, typed, "LA-0125424." Although the decision of the land office does not disclose the reason for the conclusion
that the offer was not entitled to priority, there is a notation, to which
the decision referred, in red pencil on the offer form which reads:
Attorney-in-fact can not use the Reference to serial number method to show
Authority and qualifications (43 CFR 192.43(e) (4))
Reference to Serial Number For Person signing Offer For corporation is For
an officer of the corporation (43 CFR 192.42 (f) )

The appellant appealed on the grounds that an attorney in fact
may sign an offer, that the special power of the attorney in fact was
on file in the land office, that a corporate offeror may use a reference
to certain materials previously filed, and that the attorney in fact
was a quasi-officer of the corporation so that no other documentation
was necessary under the pertinent regulation, 43 CFR, 1964 rev.,
192.42 (f), now 43 CFR, 1964 Supp., 3 123 .2 (g).
The Division of Appeals affirmed on the grounds that an attorney
in fact is not an officer of the corporation; that the applicable regulation requires evidence of the authority of an attorney in fact to
sign an oil and gas lease offer to be filed with the offer and that
compliance with this requirement cannot be effected by reference
to a record in the land office containing such evidence; and that, when
i The record does not indicate the significance of the Sacramento file thus referred to,
but it is assumed that it contains the information about Union Oil Company of California
which satisfies the requirements of the regulation specifying the qualifying information a
corporate offeror must furnish with an oil and gas lease offer. 43 C1, 964 rev.,
192.42(f), now 43 CFR, 1964 Supp., 3123.2(g).
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an offer is filed by an attorney in fact, separate statements must be
filed with the offer by the offeror and the attorney in fact stating
whether or not there is any agreement or understanding between them
or any other person involving an interest in the lease when issued.
43 OFR, 1964 rev., 192.42 (e) (4), now 43 CFR, 1964 Supp., 31232 (d).
The regulation on disclosure of the authority of an attorney in
fact which was applicable to the lease offer in question provided that
Each offer, when first filed, shall be accompanied by:
::*

*

e:

*

:*:

(3) (i) Except in a case where an officer of a corporation signs an offer on
behalf of the corporation (as to which see paragraph (f) of this section),
evidence of the authority of the attorney in fact or agent to sign the offer and
lease, if the offer is signed by such attorney or agent on behalf of the offeror.
43 CER, 1961 Supp., 192.42(e) (3) (i).

Additional requirements necessary to qualify an offer filed by an
attorney in fact then specified that
If the offer is signed by an attorney in fact or agent, or if any attorney in
fact or agent has been authorized to act on behalf of the offeror with respect
to the offer or lease, separate statements over the signatures of the attorney in
fact or agent and the offeror stating whether or not there is any agreement or
understanding between them, or with any other person, either verbal or written
by which the attorney in fact or agent or such other person has received, or is
to receive, any interest in the lease when issued, including royalty interest or
interest in any operating agreement under the lease giving full details of the
agreement or understanding, if it is a verbal one; the statement must be accompanied by a copy of any such written agreement or understanding; and if such
an agreement or understanding exists, the statement of the attorney in fact or
agent should set forth the citizenship of the attorney in fact or the agent or
other person and whether his direct and indirect interests in oil and gas leases,
applications, and offers including options for such leases or interests therein
exceed 246,080 acres in any one State, of which no more than 200,000 acres may
be held under option * * *. The statement by the principal (offeror) may be
.filed within 15 days after the filing of the offer. * * * 43 CFR, 1964 rev.,
192.42 (e) (4) (i), now 43 CFR, 1964 Snpp., 3123.d (1).

An exception to these requirements provides that
If the power of attorney specifically limits the authority of the attorney in
fact to file offers to lease for the sole and exclusive benefit of the principal and not
in behalf of any other person in whole or in part, and grants specific authority
to the attorney in fact to execute all statements of interest and of holdings in
behalf of the principal and to execute all other statements required, or which
may be required, by the Acts and the regulations, and the principal agrees therein
to be bound by such representations of the attorney in fact and waives any and
all defenses which may be available to the principal to contest, negate or disaffirm
the actions of the attorney in fact under the power of attorney, then the requirement that statements must be executed by the offeror will be dispensed with and
such statements executed by the attorney in fact will be acceptable as com-
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The penalty for failure to file such qualifying statements was prescribed as follows:
Except as provided in subparagraph (2) of this paragraph, an offer will be
rejected and returned to the off eror and will afford the applicant no priority if:
[43 CFR, 1954 rev., 192.42 (g) (1).]
*o

*

*

8
*

*

*

*

Except if the power of attorney is within the purview of paragraph (e) (4) (ii)
of this section, the offer is signed by an attorney in fact or agent in behalf of
the offeror and the offer is not accompanied by a statement over the offeror's
own signature with respect to holdings and citizenship and by the statements
and evidence required by paragraph (e) (4) of this section, and such statement
by the principal (offeror) is not filed within 15 days after the filing of the offer.
43 CFR, 1961 Supp., 192.42 (g) (1) (iv).'

The appellant contends its offer was not in violation of
192.42(e) (3) (i), supra, for failure to accompany the offer with evidence of the authority of the attorney in fact to sign the offer because
it made reference to a land office file in which the required power of
attorney had been placed. It says that this practice has been sanctioned by several offices of the Bureau of Land Management and
quotes from letters and decisions of these offices statements that support its position.4

In several recent decisions the Department has considered some
aspects of the general problem of using a reference to a previously
filed document in lieu of filing the document again in connection with
another filing. See George N. Keyston, Jr., Ltd., 0 I.D. 156 (1963)
Charlotte E. Brown et al., 70 I.D. 491 (1963) ; William S. Kilroy et al.,
70 I.D. 520 (1963).
While each decision depended upon the particular regulation involved, together they offer some guidelines for interpreting the regulation involved in this appeal. Keyston held that a reference is not
sufficient if the regulation requires that a "copy" of documents "and
showings as to the qualifications * accompany * * the later filing,
2 The existing regulations are not materially different from those in effect on November 28, 1961, on the matters discussed in this decision. Subparagraphs (e) (4),(i) and
(g) (1) of section 192.42 were further amended in the form published February 15, 1964
(29 F.R. 2,502), to be effective on the 60th calendar day following the publication date
but without any change in their effect on the matters discussed in this decision (now 43
CFR, 1964 Supp., 3123.21 (d) (1) and 3123.3(b)).
While the power of attorney had been filed in the Los Angeles land office and the oil
and gas lease offer with the Riverside land office, this difference, if otherwise pertinent, is
not material here because the Los Angeles office has been closed and its duties were transferred to the Riverside office. 2 F.R. 10368 (1961).
4 For example, a letter dated June 30, 1961, from the Chief, Division of Minerals, Bureau
of Land Management, to appellant said:
"This requirement for filing such power of attorney with each offer will be dispensed
with where the power of attorney was previously filed with the respective land office having
jurisdiction over the offered lands and the subsequently filed offer makes reference thereto."
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particularly when the following paragtaph controlling a related situation specifically provides for the use of a reference to an earlier filing.
Brown, however, pointed out that "furnish" does not mean "accompany," but that a prior filing cannot be used, even if otherwise permnissible, if the later filing makes no reference to it. Kilroy, which,
like Brown, dealt with partial assignments of oil and gas leases by
attorneys in fact, agreed that "furnish" does not mean accompany"
and also held that "evidence" mleant "any document tending to establish the truth of the point at issue," and that a reference to a prior case
record in which a document was filed was evidence of that document.
192.42(e) (3), as we have seen, demands that "evidence" of the
authority of the attorney in fact "accompany" an oil and gas offer
signed by an attorney, in fact. Under the cases cited, it appears that
the reference to the' prior file is evidence and if it made in the offer
itself the reference "accompanies" the offer.
Thus, the appellant having made a reference to a prior filing in
its offer must be held to have satisfied the regulation so far as furnishing evidence of the authority of Woodward to sign the offer is concerned. Thus, it was improper to reject. its offer for failure to have
submitted evidence of the authority of Woodward to sign the offer.
There remains the question of whether appellant complied with
192.42(e) (4), supra, which requires an attorneyi fact who signs an
offer to file the statement described in'the regulation. The appellant
has furnished a copy of the documeiit which shows the authority of
A. F. Woodward to act as attorney in fact for the appellant and
such document indicates that Woodward's authority falls within the
exception described in 192.42(e) (4) (ii), so that a statement by the
offeroras to the interest of the attorney in fact, or-of another person, inllthe offer and the lease, if issued, is not required in this case.
However, it is clear that the attorney in fact, quite apart from the
method by which evidence of his authority so to act may have been
presented to the land office, was required in this case to file with the
offer the stateient described in 192.42(e) (4) (i) as to his interest in
the offer and his possible interest in the lease sought and, if he had
or was to have any interest, to file the required information showing
his qualification to hold a lease. That obligation was immediate and
the penalty for failure to perform it was clearly stated in 192.42(g)
(1) (iv) as rejection of the offer.. The fact that 192.42(e) (4) (ii)
exempts the offeror in this case from the obligation to file the statement called for by 192.42(e) (4) (i) does not absolve the attorney n
fact froi either the obligation to file the statements required of him
or the consequences of his failure to do so.
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In any event, even if the effect of the failure of an attorney in fact
to file a statement concerning his interest in the offer or lease is not
covered by 192.43 (g) (1) (iv), the requirement of 192.43 (e) (4) (i) that
he file one is mandatory and an offer that does not satisfy a mandatory requirement of the regulation must be rejected whether or not
the regulation specifically provides for such action. Celia R. Kamnernan et al., 66 I.D. 255 (1959); see 43 CFR, 1964 Supp., 3123.3(b) .
The appellant contends that the filing of a statement of interest by'
an attorney in fact is not required, even though such attorney signs
and files an oil and gas lease offer, because the effect is to require the
attorney to declare that he truly means the statement made on behalf
of the offeror under pain of criminal penalty in the lease offer form
when he indicates therein that the offeror is the sole party in interest
in the offer and the lease, if issued. This contention, in effect, is that
192.42(e) (4) (i) has been repealed or superseded by 43 CFR, 1964
rev., 192.42(e) (3) (iii), now 43 CFR, 1964 Supp., 3123.2(c) (3), which
requires an offeror to state that he is the sole party in interest in the
offer and lease, if issued, and, if he is not, to set forth the names of
the other interested parties, who are required to sign with the off eror a
statement setting forth their interest. The answer is that 192.42(e)
(4) (i) has not been superseded and that it and the lease form require
the statement by the attorney in fact and impose a penalty for failure
to comply. It is true that an offeror's statement that it is the sole
party in interest in the offer and lease, if issued, would be indicated by
an attorney in fact's statement that neither he nor any other person has
a present interest in the offer or a present agreement or understanding
to acquire an interest in the lease issued in response to the offer. But
this does not mean that the sole party in interest statement satisfies
the necessity for the attorney's statement that there is no agreement or
understanding which will permit him or another person to acquire an
interest in the offer or the lease, if issued, or in royalties or an operating agreement at some time in the future.
Aside from the requirement: for a sole party in interest statement,
it will be noted that 192.42(e) (4) (i) requires both the attorney in
fact and the offeror to submit separate statements over the signature
of each as to whether there is an agreement or understanding between
them.I It could be argued that, if the offeror states that there is no
agreement, any statement by the attorney in fact to the same effect
would merely be duplicative. But the regulation nonetheless requires
both to submit statements so as to insure as far as possible that a full
and truthful disclosure will be made, and it does not permit the offeror
5The only exception stated is where the power of attorney is in the form. set out in
192.42(e) (4) (ii), u2pra.
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to answer for the attorney in fact. By the same token, when the
attorney in fact speaks for the offeror in making the sole party in
interest statement, he cannot by that act speak for himself in satisfying
the requirement of 192.42(e) (4) (i).
The appellant's alternative contention that its reference by serial
number embraces both evidence of the authorization of an attorney
in fact and his statement of interest is also unacceptable. First, the
evidence filed by the appellant on appeal does no more than to show
the extent of Woodward's authority to act in oil and gas leasing matters as attorney in fact for the appellant. There is nothing in this
document which indicates a current agreement that Woodward was,
or was not, to have an interest in any particular lease offers or leases
or that the appellant did, or did not, intend to bind itself to refrain
from any future action granting or denying to him or to any other
person, such interests. Second, the authority of an attorney in fact,
once given, may continue unchanged for any length of time and may
thus empower the attorney in fact to file many oil and gas lease
offers. But it is obvious that the attorney's interest or want of interest in offers and leases of his principal and his lease holdings and
the interests and holding of other persons may vary greatly from
time to time so that repeated filings of statements which reflect the
precise situation which prevails at the time a particular offer is filed
may actually be necessary to insure orderly proceedings in a land
office. Thus, the appellant did not, in fact, furnish in the evidence
of the authority of the attorney in fact the information required in
the statements as to interests to be filed by the attorney with the offer,
and, even if it had done so in this case, this would not afford a proper
predicate for the establishment of a general rule that the information
as to interests contained in a document evidencing a grant of authority to an attorney in fact will meet the requirements of 192.42(e)
(4) (i) while such document remains on file.
Accordingly, I find that the appellant's offer was properly rejected
because the attorney in fact did not file the required statements reflecting his own interest or want of interest in the lease offer and the
lease, if issued,; and, if necessary, his qualifications to hold a lease.

Charles B. Gonsales, 69 I.D. 236 (1962); Evelyn R. Robertson et al.,
A-29251 (March 21, 1963); United States Smelting Refining andMining Company, A-29201 (April 23, 1963).
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348), the
decision appealed from is affirmed as modified.
ERNEST F. HOM,

Assistant Solicitor.
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RICHFIELD OIL CORPORATION
SHELL OIL COMPANY
A-30154
A-30223

Decided July 30, 1964

Alaska: Oil and Gas Leases-Oil and Gas Leases: Assignments or Transfers-Oil and Gas Leases: Extensions-Oil and Gas Leases: Rentals
Section 10 of the act of July 3, 1958, amending the Alaska Oil Proviso of
the :Mineral Leasing Act of 1920 to require rentals for noncompetitive oil
and gas leases in Alaska to be the same as similar leases for lands elsewhere
in the United States, is not applicable to leases which had been granted 5-year
extensions prior to the act as to the remainder of their extended term,
including a 2-year extension resulting from segregation of the lease by partial
assignment under section 30(a) of the Mineral Leasing Act, as amended.

Accounts: Refunds-Oil and Gas Leases: Rentals
If there are applicable funds available, refund may be made of oil and gas

lease rentals paid in excess of that required under the lease and applicable
statutes and regulations.
APPEALS

ROM THE BUREAU OF LAND MANAGEMENT

The Richfield Oil Corporation and the Shell Oil Company (hereafter referred to as "Richfield" and "Shell," respectively) have filed separate appeals to the 'Secretary of the Interior from separate decisions
by the Division of Appeals, Bureau of Land Management, dated September 16, 1963, and December 2, 1963, respectively, affirming Anchorage land office decisions which denied their applications for repayment
of rentals allegedly paid in excess for noncompetitive oil and gas leases
in Alaska and dismissed their protests against the rental rate for the
11th and 12th years of the leases.
From the Bureau decisions and information given by Richfield, it
appears that the oil and gas leases in question in its appeal all originally issued for 5-year terms in 1950 or 1951.1 The leases with which
Shell is concerned in its appeal all issued originally for 5-year terms
in 1951 or 1952.2
1 Richfield's appeal comes to this office without any of the lease records.
The statements made in this decision and conclusions reached are premised upon the facts as given
in the Bureau decision and by Richfield. Richfield lists the Anchorage serial number and
effective date of the leases as follows: 011257, 011260, 011293, and 011294 (July 1, 1950)
011259 (September 1, 1950); 011258 and 011295 (November 1, 1950); 011261 (March 1,
1951) ; 011262, 011288, 011290, 011291, 011292, 011302, and 011303 (June 1, 1951)
011287 (November 1, 1951). The leases when segregated by partial assignment bore as
to the segregated portion the same serial number with the addition of the letter "A"l
following it.
2 These leases by their Anchorage serial! number and effective date are: 08821 and, 08999
(December 1, 1951).; 018364 (January 1, 1952) ; 018365-A, segregated from 018365
(January 1, 1952).
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At the end of the primary 5-year term of the leases, they were al]
extended for another 5-year term. During the 10th year of the leases
partial assignments were approved by the Bureau of Land Management and the leases were segregated as to the lands which had been
assigned. With the approval of the assignments, the Bureau of Land
Management recognized that all the leases were extended for an additional two years pursuant to section 30(a) of the Mineral Leasing
Act,; as amended by the act of July 29, 1954, 68 Stat. 585, which
provided in pertinent part as follows:
Assignments under this section may also be made of parts of leases which are
in their extended term because of any.provision of this Act. The segregated
lease of any undeveloped lands shall continue in full force and effect for two
years 'and so long thereafter as oil or gas is produced in paying quantities.3

Both Richfield and Shell raised the question in the land office as to
the proper rental for the 11th and 12th years of the leases, the additional 2-year extension provided by the above-quoted statutory provision. During the 5-year extended terms of the leases, the 6th through
the 10th years, rental had been paid at the rate of 25 cents per acre
a year. For the 11th and 12th years, however, rental was paid, appar-'
ently under protest, at the rate of 50 cents per acre a year. Richfield
and Shell request a refund for rentals paid in excess, alleging that a
rental of only 25 cents per acre was required for the 11th and 12th
years and that there is no provision of the law or regulations which
requires or which can be validly construed as requiring a greater rental
for those two years than for the 6th through the 10th years.
The authority to issue leases for oil and gas in Alaska and to establish rentals and royalties for such leases was granted to the Secretary
of the Interior by the so-called "Alaska Oil Proviso," section 22 of
the Mineral Leasing Act of February 25, 1920, 41 Stat. 446. This
section provided that rental and royalties for leases in Alaska under
that act "shall be fixed by the Secretary of the Interior and specified
in the lease." The Secretary was authorized in his discretion to waive
the payment of any rental or royalty not exceeding the first five years
of any lease for the purpose of encouraging production of petroleum
products in Alaska. Under the authority of this act, the Secretary
had provided in the requisite lease forms of the Department and by
departmental regulation (43 CFR, 1954 rev., 192.80(a)) an annual
rental rate of 25 cents per acre for the sixth and succeeding years of a
B This section was further amended by section 6 of the act of September 2, 1960, 74 Stat.
790; 30 U.S.C. §18Ta (Supp. V, 1964), expressly making the %-year extension resulting
from segregation by partial assignment inapplicable to leases issued after September 2,
1960, unless the lease was held beyond its primary term by production or the payment of
compensatory royalty. The 1960 amendment is not applicable, therefore, to the leases
involved here as they were issued prior to the date of that act.
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noncompetitive lease outside of a known geologic structure in Alaska,
although the prescribed annual rental rate elsewhere in the United
States as to such leases for the sixth and succeeding years was 50 cents
per acre.
In concluding that 50 cents per acre was the proper rental rate for
the 11th and 12th years of the leases, the Bureau decisions held that
these leases were subject to the same rental rates as leases elsewhere for
those two years because of an amendment to section 22 of the Mineral
Leasing Act. This amendment, made by section 10 of the act of July
3, 1958, 72 Stat. 324; 30 U.S.C. § 251 (1958), provides in pertinent part
as follows:
* * * Provided, That the annual lease rentals for lands in the Territory of
Alaska not within any known geological structure of a producing oil or gas
field and the royalty payments from production of oil or gas sold or removed
from such lands shall be identical with those prescribed for such leases covering
similar lands in the States of the United States, except that leases which may
issue pursuant to applications or offers to lease such lands, which applications
or offers were filed prior to and were pending on May 3, 1958, shall require the
payment of 25 cents per acre as lease rental for the first year of such leases;
but the aforesaid exception shall not apply in any way to royalties to be required
under leases which may issue pursuant to, offers or applications filed prior to
May 3, 1958.
The Secretary of the Interior shall neither prescribe nor approve any cooperative or unit plan of development or operation nor any operating, drilling, or
development contract establishing different royalty or rental rates for Alaska
lands than for similar lands within the States of the United States.

In applying this provision requiring rentals to be identical with those
prescribed for leases in the "States of the United States," the Bureau
relied upon the following statement from the Senate Committee on
Interior and Insular Affairs' report on the bill which was subsequently
enacted as the July 3, 1958, act (S. Rep. No. 1720, 85th Cong., 2d sess.
7 (1958)):
Those who have leases in effect as of the date of the act would be entitled to
maintain their leases at the previous rental and royalty figure during the original
term of the lease. However, the amendment causes a change in the rules and
regulations; so an

etended term hwereafter granted on such existing leases

will be subject to the increased rental and royalty figure.

(Italics supplied.)

Both appellants object to the Bureau's reliance on the quotation
from the Senate report, especially the italicized phrase, but for
varying reasons. Shell contends that the report should not be considered at all because the general rule is that reports and other matters
of legislative history used as aids in construing a statute should not be
considered where the language of the statute is plain and unambiguous.
It contends that there is no ambiguity or uncertainty in the statutory
language here. It points out that the statute uses the word "shall"
and asserts that the common and ordinary usage of that word always
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refers to the future. It contends that there is nothing in the statute
to indicate an intent that it should be applied retroactively to leases
issued prior to its enactment, and that retrospective construction of
the 1958 act is inconsistent with the general policy of Congress in its
various amendments of the Mineral Leasing Act to protect rights
previously granted lessees under existing leases. It contends that
the act of July 3, 1958, would be unconstitutional if interpreted to
apply retrospectively to leases issued prior to its enactment and, therefore, should be construed to sustain its constitutionality.
Richfield does not object to consideration of the Senate report but
seeks to make a distinction between the type of extension it contends
was contemplated in the italicized phrase of the quotation above and
that resulting from the partial assignment of the lease in its extended
term pursuant to section 30(a) of the Mineral Leasing Act, as provided in the act of July 29, 1954. It contends that the 2-year period
following the 10th year of the leases involved here was not an extended tern which was "granted'? in the sense that the language of
the committee report uses that term. It states that under the July 29,
1954, amendment of section 30 (a) the leases were automatically "continued" by the partial assignments in the 10th year by the mere act
of the lessee's making the assignments. It notes that under that provision there is no language making the continuation of the lease for
the 2-year period subject to existing rules and regulations. It contrasts this with the statutory provisions authorizing 5-year extensions
beyond the original 5-year lease terms, where there is express statutory language to the effect that the renewed or extended leases will
be subject to rules and regulations in effect at the end of the 5-year
primary term of the lease, section 17 of the Mineral Leasing Act of
1920, as amended by the act of August 8, 1946, 60 Stat. 951, and the
act of July 29, 1954, 68 Stat. 584; 30 U.S.C. § 226 (1958). It states
that the quotation from the Senate committee report refers to these
5-year extensions where leases are subject to changes in the rules
and regulations under these acts and not to other extensions or continuations where there is no such express statutory language.
Richfield has submitted copies of two letters by the Associate Solicitor for Public Lands and the Acting Associate Solicitor for Public
Lands, respectively, making a similar distinction between the 5-year
extention under section 17 and certain other extensions, which need
not be mentioned here, and concluding that the rental rates in effect
when the lease issued governed rather than those necessary under
the 1958 act amending the Alaska Oil Proviso. The same rationale
was given in the letters as that made by Richfield, that there were no
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provisions making the continuations or extensions subject to rules and
regulations in force at the expiration of the primary term of the lease.
Shell, however, would not make the distinction to which Richfield
accedes between the 5-year extensions under section 17 and the partial
assignment extention under section 30 (a) . It contends that the section 17 reference to rules and regulations has been interpreted as
relating only to routine, procedural matters as distinguished from
substantive matters, and that the July 3, 1958, act cannot be retrospectively applied to leases issued prior to its enactment "under the
guise of considering it as constituting a rule or regulation."
Both appellants refer to a provision in the leases that they are:
subject to the terms and provisions of the Act of February 25, 1920 (41 Stat. 437,
80 U.S.C. 181, et seq.), as amended, * * and to all reasonable regulations of
the Secretary of the Interior now or hereafter in force when not inconsistent
with any express and specific provisions herein, which are made a part hereof.

Richfield argues that this provision means that the express rental
provision as contained in the leases cannot be changed except in accordance with the Mineral Leasing Act as it existed on the effective
date of each of the leases or at the time when each of the leases was
granted a 5-year extension, or by virtue of any regulation in force
on the above-mentioned dates when not inconsistent with the express
rental provisions. It contends that the Bureau ignored the fact that
the regulations in effect when the extensions were granted provided
for only a 25 cents per acre rental for leases in Alaska in their sixth
year and thereafter. It states that 43 CFR 192.80 (a) (1), as amended
and in effect from April 21, 1961, to October 16, 1962, provided:
The lease rentals for the primary and extended terms of all oil and gas leases
which issuedprior to September 2, 1960, shall be payable at the rates in effect at
that time and prescribed in the lease.

It contends that this applies to the leases for lands in Alaska as well
as leases for lands elsewhere in the United States and makes it clear
that the increase in rentals on Alaska leases should only affect those
leases which are issued after the date of the 1958 amendment to- the
Alaska Oil Proviso. It notes that the regulation has now been changed
so that it reads as follows:
For the sixth and each succeeding year of a lease which issued prior to September 2, 1960, and in the State of Alaska of any lease whose initial term
expired on or after July 3, 1958, rental shall be payable at the rate of 50 cents
per acre or fraction thereof. 43 CFR, 1964 Supp., 3125.1(a) (1), formerly
43 OFIR, 1964 rev., 192.80(a) (1).

Richfield contends that this regulation is applicable only to the 5-year
extensions and is not applicable to other types of extensions or continuations, even though it may have been in effect when the partial
assignments of these leases were filed.

RICHFIELD OIL CORP., SHELL OIL CO.

299

July 30, 1964

Shell, however, in referring to, the lease provision quoted above,
states that any change in a rule or regulation must be consistent with
the terms of the lease when it issued, and, therefore, if the act of
July 3, 1958, can be considered as constituting a rule it is inconsistent
with the lease terms provided for rentals and thus cannot be validly
applied to the leases here in question.
Thus, although both appellants are concerned only with the rentals
for the 11th and 12th years of the leases, they suggest two different
views in applying the act of July 3, 1958, as to what and when leases
may be affected by it.

In Colorado Oil and Gas Corporation, 71 I.D. 284 (A-30003, July
27, 1964), the Department held that the increased rental rate required
by the act of July 3, 1958, applies to te extended 5-year term of
leases which were issued prior to that date and extended after that
date. To that extent, then, Shell's position has been rejected and
Richfield's accepted.
This, however, does not decide .the issue involved in the present
appeals. In considering that issue, it is apparent that there are substantial differences between the statutory provisions authorizing the
5-yeariextensions, to which the increased rentals apply, and those
providing for the 2-year extension resulting from a partial assignment. Section 17 specifically provides that a lease extended for five
years shall be subject to the rules and regulations in force at the
expiration of the initial 5-year term of the lease. Section 30 (a) has
no such provision as to leases extended for two years. Although a
lessee has to file a partial assignment of a lease which has to be
approved by this Department in order to bring into operation the 2year extension under section 30 (a), the statutory and lease terms make
this extension automatic without any limiting language. Under section 30(a) Congress has provided that the Secretary of the Interior
shall disapprove an assignment only for lack of qualification of the
assignee or sublessee or for lack of sufficient bond. Therefore, there
is a statutory duty upon the Secretary to approve such an-assignment
if the lease is in good standing and all requirements have been satisfied.
There are no statutory or regulatory provisions which would authorize
this Department to condition the approval of a partial assignment
upon an agreement to a higher rental. The only provision which
might be deemed to require such a change is the 1958 act. However,
without some prior reservation of such authority in the statutory and
lease terms, as is true in the case of the 5-year extension, there is lacking authority to impose a higher rental rate.
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Five-year extensions under section 17 are "granted" by the Department. Two-year extensions under section 30(a) are considered
to be granted by the statute without the necessity for administrative
action. It seems reasonable then to read the language previously
quoted from the Senate committee report, that "any extended term
hereafter granted on such existing leases" (italics added) will be subject to increased rental rates, as indicating that the increased rental
provision was intended to apply to 5-year extensions and not to section
30(a) extensions.
Therefore, we hold that if the 5-year extension of a lease were
granted prior to July 3, 1958, the rental rates in the lease remained
unchanged for the succeeding years after the act, including the extended term provided for by section 30 (a) where a partial assignment
segregates the lease. It follows that payments of lease rentals for the
11th and 12th years of the leases under consideration in amounts
greater than 25 cents per acre were in excess of that required under the
applicable law and regulations.
It appears then that the appellants are entitled to refunds under
section 204 of the Public Land Administration Act of July 14, 1960,
74 Stat. 507, 43 U.S.C. § 1374 (Supp. V, 1964), which repealed previous acts authorizing repayments and consolidated the authority under
one provision. The act provides:
In any case where it shall appear to the satisfaction of the Secretary of the
Interior that any person has made a payment under any statute relating to the
sale, entry, lease, use, or other disposition of the public lands which is not required, or is in excess of the amount required, by applicable law and the regulations issued by the Secretary, the Secretary, upon application or otherwise, may
cause a refund to be made from applicable funds.

When these cases are returned to the Bureau of Land Management,
the facts constituting the basis for repayment as set forth in this decision, especially with respect to those leases involved in Richfield's appeal, should be verified. If they are, a refund should be made from
available applicable funds.
Accordingly, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decisions appealed from are reversed and the cases are remanded
to the Bureau of Land Management for appropriate action consistent
with this decision.
ERNEST F. HoDF,

Assistant Solicitor.
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Contracts: Appeals-Public Records
Final determinations concerning the disclosure to contractors of records that
the custodian of the records is unwilling to produce are, as a matter of
general practice, made by the Solicitor where the disclosure sought is not
connected with any pending contract appeal, and by the Board of Contract
Appeals where the records are sought in connection with a pending contract
appeal.

Public Records
The phrase "prejudicial to the interests of the Government," as used in the
statutes and regulations pertaining to disclosure of records of the Department of the Interior, ordinarily comprehends. those documents as to .which
the Government possesses a privilege against disclosure under the law of
* evidence.

Contracts: Appeals-Rules of Practice: Evidence-Public Records
-

The question of whether particular documents, sought by a contractor for use
in connection with a contract appeal, are within or without the scope of the
Government's privilege against disclosure is a question that calls for the
evaluation of such factors as: (1) the relevancy of the documents to the
subject matter involved in the appeal; (2) the necessity of the documents
for the proving of- the appellant's case; (3) the seriousness of the danger
to the public interests which- disclosure of the documents would involve;
(4) the presence in the documents, of factual data, on the one hand, or of
policy opinions, on the other; (5) the existence of confidential relationships
which disclosure of the documents might unduly impair; and (6) the normal
-desirability of full disclosure of all facts in the possession of either party
to' thea ppeal.
BOARD OF CONTRACT APPEALS
-The

instant decision is necessitated by disagreement between the

parties concerning the extent to which appellant is entitled to inspect
Goveriment records that involve the contract under which the appeal
arises.. The contract was for construction of the Southside Canal of
the Collbran Project in Colorado, and the documents in dispute are
contained. in the files of the offices of the Bureau of Reclamation at

Denver and Grand Junction, Colorado.
On February 24, 1964, a motion for the production of documents was
filed with the Board by appellant. - This motion was discussed at a
conference held before -the Chairman of the Board, pursuant to 43
CFR 4.9, on February 26; 1964. The Chairman stated, in substance,
that it, was the policy of the Department to make available; to contractors, without technicality, all documents material to appeals taken
746-471-64

-
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by them that "can be made available." f He also indicated that the
Board would not be in a position to determine the issues presented by
the then pending motion until those issues had been narrowed through
such means as the submission of contested documents for examination
by the Board. 2 Counsel for appellant thereupon withdrew the motion
to produce.3
In a letter dated March 26, 1964, counsel for appellant; asked the
Department Counsel to make available for inspection all doc-uments
in sixteen broadly described categories. Virtually every document
that had any connection at all with the construction of the Southside
Canal of the Collbran Project could be said to come within the scope
rof this request.

Department Counsel responded by a letter dated April 23, 1964, in
which he expressed a willingness to make available all documents pertaining to the Southside Canal, with certain exceptions.. He stated
the following exceptions:
(1) Inter-office or intra-office communications.
(2) Opinions, deductions or conclusions made by engineers, designers or
geologists in the design of the Southside Canal.
(3) Personal notes or diaries of individual members of the Bureau of Reclamation staff.
(4) Supporting calculations to feasibility of pre-bid engineer's estimates.

Counsel for appellant opposed recognition of these exceptions-in a
letter to the Department Counsel dated Mayl, 1964, and in a letter to
the Board dated May 6 1964.
Department Counsel, in a letter to counsel for appellant dated May
12, 1964, cited and quoted various authorities relating to the scope of
the privilege of the Government to withhold information possessed
by it from disclosure. He concluded as follows:
It is submitted that the rules of law set out in these cases support the position
expressed in my letter of April 23, 1964 to you. We are willing to produce all
geologic logs, soil tests, quantity computations, and al factual data of any nature
which may have been made during the investigation of the Southisde Canal. We
are willing in this case to produce the inspector's reports. We are willing to
,show you any basic engineering data which was produced during or before construction. All project photographs will be made available. In brief, all factual
information will be made available to you.
The foreging represent my views as to items which the Government should be
required to make available. However, if the Board should disagree with the
above views, and should consider that additional material should be made available, I will strongly recommend to the custodians of the sundry records in question that they produce any material that the Board believes should be subject
2

Tr, pp. 43-45.

2 Ibid.
8

Ibid.
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to your inspections. Should a dispute arise as to whether any particular documents should be produced, I am also willing to agree to recommend to the record
custodians that they forward the same to the Board for their inspection and
decision as to whether they should be made available to you. I am confident
that the custodians of the records will comply with these recommendations
promptly.

Counsel for appellant in a letter received by the Board on June 10,
1964, disagreed with the Department Counsel's view of the law, and
requested that "the Board direct the f ll prodLction. of documents
sought by the appellant and as agreed at the pre-hearing conference."
We regard this request as being, in substance, a motion for production
of all- of the documents described in the letter of March 26, 1964.
The disclosure of records of the Department of the Interior is the
subject of specific statutory provisions.; Section
of the Act of
August 24, 1912, 37 Stat. 497, as amended, 5 U.S.C. sec. 488, states,

inpertinentpart:.-X
The Secretary of the Interior, or any of the officers of that Department may,
when not prejudicial to the interests of the Government, furnish authenticated
or unauthenticated copies of any official books, records, papers, documents, maps,
plats, or diagrams within his custody, * *

Section 2 of the same Act,5 U.S.C. sec. 489, states:
Nothing in this Act shall be construed to limit or restrict in any manner the
authority of the Secretary of the Interior to prescribe such rules and regulalons
aslhe may deem proper governing' the inspection of the records of said department and its various bureaus by the general public, and any persron having any
particular interest in any of such records may be permitted to take copies of
such records under such rules and regulations as may be prescribed by the
Secretary of the Interior.

These tstatutory provisions have been implemented by regulations,:
43 CFR 2.1-2.20, adopted by the Secretary of the Interior. The key
substantive section43 CFR 2.1, reads as follows:
Unless the disclosure of matters of official record would be prejudicial to the
interests of the Government, they shall be made available for inspection or copying, and copies may be furnished, during regular business hours at the request
of persons properly and directly concerned with such matters. Requests for
permission to inspect official records or for copies will be handled with due
regard for the dispatch of other public business.

The procedural system prescribed by the regulations contemplates
that the initial determination as to whether a record should be disclosed will be made by the custodian- of the record or, in certain situations, by the head of the bureau or office concerned.' The initial de4The omitted portion of the section relates to the fees to be charged for copies so
furnished.

543 CFR 2.2, 2.6, 2.20.
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termination may be appealed to, or, in certain situations, reviewed
on his own motion by, the Secretary of the Interior. 6
The regulations further provide that the Solicitor of the Department of the Interior "may exercise all the authority of the Secretary"
in making final determinations as to whether particular records should
be disclosed7 Other regulations adopted by the Secretary, those
relating to the Board of Contract Appeals, provide that the. "Board
may, in its discretion, decide questions which are deemed necessary
for the complete decision on the issue or issues involved in the appeal,
including questions of law.8 " Complete decision of the issue or issues
involved in an appeal may well necessitate the decision of questions
relating to the disclosure of records that are alleged by one party or
the other to be pertinent to such issue or issues.
Neither of the delegations mentioned in the preceding paragraph
purports to be exclusive. The, general practice followed under them
is for the Solicitor to act in those cases where the disclosure sought is
not connected with any pending contract appeal, and for-the Board
to act, in those cases where the records are sought, for purposes: of
discovery or for use as evidence, in connection, with a pending contracti
appeal. Hence, no problem of jurisdiction exists.
The basic issue presented for our decision is whether the documents
that counsel for appellant wants to see, but that are not within the
classes of documents Department Counsel is willing to produce, are
documents. whose disclosure would be "prejudicial to the interests of
the Government," within the meaning of the statutory and. regulatory
provisions quoted above. The regulations impose specific limitations
upon the disclosure of documents classified as "Top Secret,' "Secret,"
"Security Confidential," "Restricted" or "Confidential," but none of
the documents here in question are alleged to be so designated. As the
Chairman of the Board noted at the conference, the policy of the Department has been to favor substance over technicalities, disclosure
over non-disclosure."' Nevertheless, as he also pointed out, this does
not mean that everything the appellant wants to see must be furnished
irrespective of its legal availability.- Broadly expressed, the policy
followed by the Department, is that "restrictions on the public's right
to know how the public business is conducted should be: held to a

minimum."
TIbhi. A supplemental delegation to the same effect is contained in 24 F.R. 1348, 210
DM 2.2A(9).
8 25 F.R. 2115, 211 DM 2.1.
This delegation is repeated in 43 CFR 4.4.

943 CFR 2.2(c).
t9Tr. pp. 43-45..
"Ibid.

"Solicitor's

pinion, 6.4 I.D. 463 (1957).
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For the purposes of this appeal it is unnecessary to attempt to define all the situations that reasonably might be comprehended within
the phrase "prejudicial to the interests of the Government." I t is
enough to say that documents against the disclosure of which the Government possesses a privilege, as that term is used in the law of evidence, would ordinarily be comprehended within the phrase. This
is because the existence and. scope of the Government's privilege
against disclosure, as fashioned by the decisions of the Federal Courts
applying the law of evidence, are founded upon and measured by the
prejudice to the public interests that would result if the particular
document or class of documents in issue were to be divulged.' 3
Our conclusion that documents as to which the Government possesses
a privilege ordinarily may be withheld from disclosure i proceedings
before the Board is further buttressed by the fact that the Rules of
Civil Procedure for the United States District Courts-which are
noteworthy for their liberality in matters of discovery 14-expressly
exempt privileged documents from their compulsory production requirements.'5 So do the rules of the Court of Claims.16
In the landmark decision of United States v. Reynods the Supreme Court upheld the Government's refusal to produce, in a suit
brought under the Federal Tort Claims Act, the official accident investigation report of the crash of an Air Force plane in which three
civilian observers were killed, for whose death the suit had been
brought. Excerpts from the opinion that express principles pertinent
to the disposition of the instant motion are set out below:
* * * The court itself must determine whether the circumstances are appropriate for the claim of privilege, and yet do so without forcing a disclosure of
the very thing the privilege is designed to protect. * * *
*

to*

*

*

*

A

On the record before the trial court it appeared that this accident occurred to a military plane which had gone aloft to test secret electronic equipment. Certainly there was a reasonable danger that the accident investigation
report would contain references to the secret electronic equipment which was the
primary concern of the mission.
* * * Thereafter, when the formal claim of privilege was filed by the Secretary of the Air Force, under circumstances indicating a reasonable possibility
that military secrets were involved, there was certainly a sufficient showing of
privilege to cut off further demand for the documents on the showing of necesity for its compulsion that had then been made.
* * *

'3 See United States v. Reynolds, 345 U.S. 1 (1953); Machin v. Zuckert, 316 F. 2d 386
(1963), cert. denied 75 U.S. 896 (1963); Kaiser Aluminum &Chemical orporation v.
United States, 141 Ct. C. 3 (1958); of. Duncan v. Cammel, Laird & Co. (1942), A.C. 624.
'ASee Hickman v. aylor, 329 U.S. 495 (1947).
Fed. R. Civ. P. 34.
ct C. R. 39(b), 40(a).
' Supra note 13.
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In each case, the showing of necesgity which is made will determine how far
* i the court should probe in satisfying itself that the occasion for invoking the'privilege is appropriate. Where there is a strong showing of necessity, the claim, of
privilege should not be lightly accepted, but even the most compelling necessity
cannot overcome the 'claim of privilege if the court is ultimately satisfied that
military secrets are at stake. A fortiori, where necessity is dubious, a formal
claim of privilege, made under the circumstances of this case, will have, to prevail' Here, necessity was greatly minimized by an available alternative, which
might have given respondents [the claimants] the evidence to make out their
case without forcing a showdown on the claim of privilege. By their failure
to pursue that alternative, respondents have posed the privilege question fordecision with the formal claim of privilege set against a dubious showing of
necessity.

There is nothing to suggest that the electronic equipment, in this case, had
any causal connection with the accident. Therefore, it should be possible for
respondents to adduce the essential facts as to causation without resort to material touching upon military secrets. Respondents were given a reasonable opportunity 'to do just that, when petitioner [the Government] formally offered to
make the surviving crew members available for examination. We- think that
offer should have been accepted.

Another leading decision is Kaiser Almiwnuv & Chemical Corporation v. United States. 1512 There the Court of Claims upheld the Goverinent's refusal to produce, in a' suit for breach of contract, a written;
opinion submitted to the contracting officer by one of his sbordinates.
The opinion consisted of, and was confined to, recommendations and
advice on program policy in connection with a proposed sale of aluminum. plants. Some of these plants. were ultimately sold to- plaintiff
under a contract which contained a most favored purchaser clause,
and others were ultimately sold to Reynolds Aluminum Company on
terms alleged by plaintiff to contravene that clause., The portions of
the opinion which are pertinent to the instant motion read as follows:
* * * When the United States consents to be sued, simpiciter, full disclosure
of all facts in possession of either party to the litigation is normally desirable.
'There are recognized exceptions when the production of the evidence would be
contrary to the interests of the public. Disclosures that would impair national
:security or diplomatic relations are not required by the courts. 'It is accepted
'that the identity of informers, as such, in the interests of the State, may be

protected even in civil cases.
0

*:

*

*:

*

,*

Ed

.*

.*

* *Here the document sought was intra-office advice on policy, the kind
that a banker gets from economists and accountants on a borrower corporation,
and in the Federal government the kind that every head of an agency or department must rely upon for aid in determining a course of action or a summary
of an assistant's research. * * F
Free and open comments on the advantages
'and disadvantages of a proposed course of governmental management would
be adversely affected if the civil servant or executive assistant were compelled
*

Is Supr
C

note 13.
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by publicity to bear the blame for errors or bad judgment properly chargeable.
to the responsible individual with power to decide and act. Government from
its'nature has necessarily been granted a certain freedom from control beyond
thatgiven the citizen. It is true that it now submits itself to suit but it must
retain privileges for the good of all.
There is a public policy involved in this'claim of privilege for this advisory
opinion-the policy of open, frank discussion between subordinate and chief
concerning administrative action.
When this Administrator came-to make a decision on this $36,000,000 contract,
with intricate problems of accounting and balancing of interests, he needed
advice as free from bias or pressure as possible. It was wisely put into writing
instead of being left to misinterpretation but the purchaser, plaintiff here, was
entitled to see only the final contracts, not the advisory opinion.
That is not to say that every file of government papers is closed to discovery.
Here, however, there was an administrator reaching a decision. * * * The document sought here was a part of the administrative reasoning process that reached
the conclusion embodied in the contracts with Kaiser and Reynolds. The objective facts, such as the cost, condition, efficiency, terms and suitability are otherwise available. So far as the disclosure of confidential intra-agency advisory
opinions is concerned, we conclude that they belong to that class of governmental
documents that are privileged from inspection as against public interest but not
absolutely. It is necessary therefore to consider the circumstances around the
demand for this document in order to determine whether or not its production
is injurious to the consultative functions of government that the privilege of
non-disclosure protects.

We have spoken of the broad coverage of the plaintiff's request. While this
is not the attorney-client privilege, the demand for this document seeks. to lay
bare the discussion and methods of reasoning of public officials. The fact that
the author is dead is immaterial here. It is not a privilege to protect the official
but one to protect free discussion of prospective operations and policy. This
goes beyond the disclosure of primary facts upon which conclusions are based.
It is akin to the request for "production of written statements and mental impressions contained in the files and the mind of the attorney," which are unprotected by the attorney-client privilege. Cf. ickmnan v. Taylor, supra, at 509.
Nothing is alleged by Kaiser, through the affidavit of its negotiating Vice President, Mr. Calhoun, or otherwise, to suggest any need for production of the document to establish facts.
Viewing this claim of privilege for the intra-agency advisory opinion in its
entirety, we determine that the Government's claim of privilege for the document is well founded. * * *

Among the authorities relied upon in Kaiser were the Morgan decisions of the Supreme Court. 9 The holdings in Morgan, so far as they
are pertinent to the question of privilege, are sumunarized in the following quotation from the last of the four opinions:
"Morgan v. nited States, 298 .S. 468 (193,6) Morgan v. United States, 304 U.S. 1
(1938); Uited States v. Morgan, 307 U.S. 13 (1989); United States v. Morgan, 313 U.S.
409 (1941).
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* * * Over the Government's objection the district court authorized the market agencies to take the deposition of the Secretary. The Secretary thereupon
appeared in person at the trial. He was questioned at length regarding the
process by which he reached the conclusions of his order, including the manner
and extent of his study of the record and his consultation with subordinates.
His testimony shows that he dealt with the enormous record in a manner not
unlike the practice of judges in similar situations, and that he held various
conferences with the examiner who heard the evidence. Much was made of his
disregard of a memorandum from one of his officials who, on reading the proposed order, urged considerations favorable to the market agencies. But the
short of the business is that the Secretary should never have been subjected to
this examination. The proceeding before the Secretary "has a quality resembling that of a judicial proceeding." Morgan v. United States, 298 U.S. 468, 480.
Such an examination of a judge would be destructive of judicial responsibility.
We have explicitly held in this very litigation that "it was not the function of
the court to probe; the mental processes of the Secretary." 304 U.S. 1, 18. Just
as a judge cannot be subjected to. such a scrutiny, conpare Fayerweather v.
Ritch, 195 U.S. 276, 306-07, so the integrity of the administrative process must
be equally respected. See Chicago, B. & Q. R. Co. v. Babcock, 204 U.S. 585, 593.
It will bear repeating that although the administrative process has had a different development and pursues somewhat different ways from those of courts,
they are to be deemed collaborative instrumentalities of justice and the appropriate independence of each should be respected by the other. United States v.
Morgan, 307 U.S. 183, 191.2'

A like conclusion is expressed in North American Airlines v. Civil
Aeronautics Board.2 ' That decision states, with respect to the Civil
Aeronautics Board, that "staff studies, internal departmental memoranda, and recommendations of Board experts to its members ordinarily are not subject to discovery."
In achin v. Zuelcert 22 a member of the crew of an Air Force plane
who had been injured in a crash of the plane sought to compel by subpoena the production of the official accident investigation report, for
use in an action which he had brought against the manufacturer of
the propeller assemblies of the plane. The Secretary of the Air Force,
offered to identify the witnesses who had testified during the course
of the investigation, to permit them to testify concerning all matters
relating to the cause of the crash except classified matters, and to authorize them to refresh their memories from the statements made by
them in the course of the investigation or from other pertinent Air
Force records. The Court sustained in part, and denied in part, the
Government's claim that the report itself was privileged, saying:
We agree with the Government that when disclosure of investigative reports
obtained in large part through promises of confidentiality would hamper the ef20 313 U.S. at 421.
21240 P. 2d 867, 874 (D.C. Cir. 1956),
22 Supr note 13.

ert. denied 353 U11S. 941 (1957).
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ficient operation of an important Government program and perhaps even, as the
Secretary here claims, impair the national security by weakening a branch of the
military, the reports should be considered privileged. Especially is that so when
-they are sought in connection with a litigation to which the Government is not
a party and when the responsible executive official has been as cooperative as
the record in this case reveals the Secretary to have been.
Insofar, therefore, as the subpoena sought to obtain testimony of private
parties 'who participated in the investigation, we agree with the District Court
that such information in the hands of the Government is privileged. The
privilege extends to any conclusions that might be based in any fashion on such
privileged' information. Also, a recognized privilege attaches to any portions
of the report reflecting Air Force deliberations or recommendations as to policies
that should be pursued. * * *
The parties, in argument before us, have treated the investigative report as
a unit that should either be entirely disclosed or entirely suppressed. From our
review of the case, however, it appears to us that certain portions of the report
could be revealed without in any way jeopardizing the future success of Air
Force accident investigations. We refer to the factual findings of Air Force
mechanics who examined the wreckage. Their investigations and reports would
not be inhibited by knowledge that their conclusions might be made available
for use in future litigation, and their findings may well be of utmost relevance
to the litigation now pending between appellant and United Aircraft. * * * Since
the reasons given by the Government for holding the investigative report privileged do not, on their face, apply to information of this sort, we consider that,
to this limited extent, the subpoena should have been enforced. [Citations
omitted.]

In a supplemental opinion 23 the Court clarified the last portion of
the foregoing comments by stating that the phrase "factual findings
of the mechanics" was intended to mean "anything in their reports that
did not fall within any of the areas of privilege recognized in the
opinion." It went on to observe:
If the mechanics expressed any "opinions" or "conclusions" as to possible
defects in the propellers or propeller governors that might have been due to
the negligence of United Aircraft, we do not consider that such expressions
would come within the privileges enunciated in our opinion. Where the line is
properly drawn between privileged and unprivileged statements appearing in
the mechanics reports is impossible to, ascertain without viewing the reports
themselves in their entirety.

The decisions from which we have quoted set out guidelines that are
applicable to the instant motion. The Department Counsel's letter
of May 12, 1964, as we read it, is an offer to produce all factual information relating to the Southside Canal, even though contained in
documents of the types which the Department Counsel objected to
producing in his letter of April 23, 1964. The Board considers that
23 16 F. 2d at 340.
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tfthe offer to produce, so far as it goes is consistent witheth
ae
precedents.
Whether-the guidelines set out above would require or justify-the
inclusion of additioial material in the: offer to produce is a question
that ought to be determined' in the-first instance by the custodians of
the records relating to the Southside Canial, in collaborationjwith the
Department. Counsel. Ifappellant should be dissatisfied with any
determination of theirs, whether past or future, an appropriate means
for obtaining a remedy would be the submission by appellant of a
properly justified request that the Board decide the question.
The information that has been submitted by the parties up to now
is.insufficient to enable the Board to make determinations with respect
to the production of specific documents or classes thereof. As the
cited authorities show, determinations upon such matters call for the
evaluation of a number of factors. Among them are (1) the relevancy
of the documents to the subject matter involved in the pending appeal;
(2) the necessity of the documents for the proving of the appellant's
case; (3) the seriousness of the danger to the public interests which
disclosure of the documents would involve; (4) the presence in the
documents of factual data, on the one hand, or of policy opinions, on
the other; (5) the existence of confidential relationships which disclosure of the documents might unduly impair; and (6) the normal
desirability of full disclosure of all facts in the possession of either
party to the appeal. Since the Board lacks any reasonably specific
information as to the content and significance of the documents that
have been excluded from the offer to produce, it is obviously in no position to decide now whether that offer falls short of meeting the applicable guidelines.
In the circumstances, we believe that a fair and expeditious procedure would be for the Department Counsel to make available, and
for counsel for appellant to inspect, those documents that fall within
the scope of the offer to produce, together with any additional documents that are determined by their respective custodians to be documents which properly might be disclosed under the guidelines set out
in this decision. If, following such inspection, counsel for appellant
desires to have other documents produced, these contested documents

should be identified and segregated in a manner that will reasonably
apprise counsel for appellant of their general nature, and of the reasons why their disclosure is deemed "prejudicial to the interests of the
Government," but without disclosing their contents or any other confidential information. Immediately prior to the hearing upon the
appeal, a conference will be held pursuant to 43 CFR 4.9, at which
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counsel for appellant may'present a motion for production of the
contested documents, at which the Department Counsel will make such
documents available for examination by the hearing officia, and at
which the' latter will determine, subject to review by the Board,
whether any, of such documents should be disclosed to counsel for appellant for purposes of discovery or for use as evidence.
The motion Ito produce, therefore, is denied without prejudice.
Further proceedings for the production of Government records in
connection with the instant appeal shall conform, as near as may be, to
the procedure outlined in the next to the last paragraph of this opinion.
HERBERT J. SLAUGHTER, Deputy Chairman.

I CONCUR:
Tuowms M. Du-RsToN, Member.
Paul H. Gantt, Chairman,disqualified himself pursuant to 43 CFR
4.2(a).
PROPOSED ESTABLISHMENT OF A REFUGE FOR MIGRATORY BIRDS
AT GRAYS LAKE, IDAHO:
Migratory Bird Conservation Act: Generally
Section 6 of the Migratory Bird Conservation Act requires approval of title by
'the Attorney General only when the refuge land is being purchased or rented
for a monetary consideration.

M-36664 (Supp.)
To:,

.

August 10, 1964

ASSISTANT SECRETARY FOR FISH AND WILDLIRFE

Subject: SUPPLEMENT TO SOLICITOR'S

OPINION M-36664 OF DE-

CEMBER 19, 1963
You were advised by Solicitor's Opinion M-36664 of December 19,
1963, that the Palisades Act of September 30, 1950, 64 Stat. 1083
(1950), was not intended by Congress to prevent the establishment
of a wildlife refuge at Gray's Lake, Idaho, by the Secretary of the
Interior under the general authority of the Migratory Bird Conservation Act, 4 Stat. 1222 (1929), as amended, 16 U.S.C. 15 et seg
(1958). Accordingly, we. stated: that a refuge could be established
at Gray's Lake pursuant to the provisions of the Migratory Bird Conservation Act supra. However, we indicated further that since it was
our understanding that a lease arrangenent was to be used for the
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establishment of the refuge, and that the lease called for the passing
of a monetary consideration, title to the land covared by the lease would
have to be approved by the Attorney General.
You have now requested that we consider additional facts with re:spect to the proposed establishment of a refuge at Gray's Lake. In
particular, we note that a form of "use agreement". is under consideration in the place of a lease. The use agreement will be between the
owners of land adjacent to Gray's Lake and the Government, and will
provide for the ultilization by the Bureau of Sport Fisheries and
Wildlife of approximately 13,000 acres of land within the meander
line of the lake for the purpose of establishing a refuge. Although
title to this land has been in dispute for many years, the landowners
at Gray's Lake, who claim title to this land, have indicated that they
are willing to enter into a use agreement covering a specified area for
a period of 99 years. This agreement provides to the Government all
of the advantages of a lease and preserves to the landowners and the
Government their respective long-standing. claims to the lands, but
does not require the passing of a monetary consideration.
The contemplated use agreement recites the fact that there has been
no judicial determination of the extent of the rights of the parties in
the land necessary to establish the refuge. It further provides that
the owners of land adjacent to the proposed refuge area and the Government will cooperate to promote the utilization of the controverted
lands for grazing, for other beneficial uses, and as a wildlife refuge,
without either party waiving any of its respective rights to the land in
controversy. Under the new agreement the Department of the Interior would be required to pay no money for clarification of its right
to the use of the 13,000 acres for 99 years. The Department would
agree only that the landowners could continue to utilize certain areas
within the Gray's Lake meander line that do not lie within the proposed refuge boundaries.
The landowners for the term of the agreement would specifically
assent to the utilization of the proposed refuge area by the Government
for construction, operation, and maintenance of a wildlife refuge for
migratory birds and other wildlife. This utilization would include
the exclusive right to maintain a body of water and to manage that
body of water by dams, dikes, fills, ditches, water-control structures,
roads, fences, and other construction activities. Execution of the
agreement and creation of the refuge would be under the general authority of the Secretary of the Interior under the Migratory Bird
Conservation Act, upra, and the statute authorizing cooperative
agreements involving the improvement, management, use and pro-
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tection of public lands, 74 Stat. 506 (1960):; 43 U.S.C. sec. 1363 (supp.
19$-62). You advise that it also is contemplated that a public land
withdrawal will be; effected with respect to the interest of the United
States in the 13,000 plus acres that are to be micu'dod lithe wildlife.
refuge and for certain public lands which are outside the meander line
established for Gray's Lake and have frontage upon said meander line.
This withdrawal will be secondary to previous withdrawals for the
Bureau of Indian Affairs and will be subject to all prior existing rights,
including those of owners of land adjoining the Gray's Lake meander
line.
In our opinion of December 19, 1963, we advised that in certain cir-cumstances titles to tracts of land should be submitted to the Attorney
General for his opinion, with reference to the validity of the titles.
Under the proposal which is outlined above, no payment is to be made
to the landowners for their assent to utilization by the United- States
of the 13,000 plus acres. Thus. a long-standing controversy with respect to this land will be settled on a favorable basis so as to allow its
use for an extremely valuable departmental objective. It is our opinion that there is now no necessity to obtain opinions by the Attorney
General as to the title of the 13,000 plus acres within the meander line
that will be developed for refuge use. This opinion is founded on the
theory that the Department will be proceeding under its own claim of
right to the lands and also will be safeguarded by the "use agreement"
with the owners of lands around the perimeter of the lake, against
claims to the lake area that will be within the refuge boundaries. The
agreement should be recordable and care should be taken in obtaining
accurate ownership data as to these bordering lands to assure hat
agreements are made with all necessary parties.
Section 6 of the Migratory Bird Conservation Act, 45 Stat. 1223
(1929), as amended, 16 U.S.C. 715e (1958), requires approval of title
by the Attorney General when conveyances of interests in property
require the passing of a monetary consideration. The act states, "no
payment shall be made for any such area until title thereto shall be:
satisfactory to the Attorney General, * * " We,read this section of
the at as only requiring, title approval by the Attorney General
where there is "payment" for an interest in land. with a monetary
consideration. Such is not the case for the proposed use agreement.
Section 355 of the Revised Statutes, 40 U.S.C. 255 (1958), likewise
has no applicatidn in regard -to the proposals which you have set out.
Since there is no monetary consideration passing, there is not a
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thus, an opinion
"purchase" of 1and- as 'contenplted by th' Sftt
of the Attorney General is not r q'ired' 28 Op. A.G. 413.

Accordingly,. we, see gpj1egal obstacles Ato ,the .establishmpnt- oft
refuge at .Gr ay's Lake,,Idaho through the usof the. agreemeit wbich
your office has described. In addition .thre is no need to send files
to the Attorney General for title opinions, on the land which is to be

J

used for the refuge.

EDWARD WEINBERGO,

Actng Soliitor.~
August 4, 1964'
The Honorable
The Secretary of the Interior
"
Washington 25,D.C.

My Deaf Mr. Secretary:
This is in response to the Acting Secreta.y's letter of July 20, 1964,
asking for .the Opinion of the Attorney General as to the authority of
the United States to enter into certain agreements for exchanges of
electrical capacity and energy. The letter states that the agreements
will be executed in substantially the form of the Canadian Entitlement
Exchange Agreement, Draft No. 6, July 2, 1964, of which the letter
attaches a copy. The United States would be a party thereto through.'
the Bonneville Power Administrator, who would be acting both in his
capacity as such Administrator and as a representative of the United'
States entity designated under the Treaty with Canada relating to
international cooperation in water resource development of the Co-

lumbia River Basin, signed on January 17, 1961.1
The Acting Secretary's letter enclosed a memorandun of your
Solicitor explaining the purpose and effect of the Canadian Entitlement Exchange Agreements and the obligations of the United States
thereunder. The memorandum, analyzes the scope of the statutory
authority of the Secretary to enter into exchange agreements and
points out that his authority with respect to the Columbia River
Power System has been delegated to the Administrator. Your Solicitor also states that he assumes that the United States entity, when it
is designated pursuant to the Treaty, will authorize the' Administrator
to act for it with respect to the performance of its obligations under
the Canadian Entitlement Exchange Agreements.
'For the Treaty, see 107 Cong. Bec. 4131 (1961) et seq. For the exchange of otes.on
sale of the Canadian entitlement, see 50 Dep't State Bull, 203-206 1964).
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Upon the basis of the aboVo &tind
kL'^ a^ of -Th&kstabd
assumptionybur law officer cofichides thatin his opinion .
* *

^* each of the- Canadian Entitlement Exchange Agreements,

if, executed

by. the Administrator in the form referred to above, ,and 4en, delivered

g

'

will be a valid and binding agreement of the;United States, enforceaple in
accordance with its terms.

Subject to the same assumption, I concur in that donclusion.
Smicerely,
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ROBERT F.KIN'14

Attorney GeneraA
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CANADIAN ENTITLEMENT: EXHANGE AGREEMENTS
Power: Generally'
An agreement pr6viding for the delivery by one party of a quantity of power
which annot, with certainty, be determined in return for the delivery by
the other party' of stated amounts of power over the same period constitutes
a power-for-power exchange agreement.
The advantages at federal hydroelectric 'projects: to be realized from implementing the "Treaty between Canada and the United States of America
relating to cooperative development of the water resources of the Columbia
River basin," through the execution of exchange agreements support, as a.
matter of law, the Bonneville Power Administrator's determination ofi
"economical operation" as required by Section 14 of the Reclamation Project
Act of 1939 (53 Stat. 1197, 43 U.S.C. 389) and Section 5 (b) of the Bonneville
ProjectAct(50 Stat. 734,16U.S.C.832d(b)).
Contracts: Authority to Make
Section 14 of the Reclamation Project Act of'1939 (53 Stat. 1197T; 43 U.S.C.
389) and section 5(b) of the Bonneville Project Act (50 Stat. 734, 16 U.S.C.
832d(b)) authorize the Bonneville Power Administrator to enter into exchange agreements, subject only to his determination that such agreements
are in the interest of the United States and economical operation.

Contracts: Comptroller General
The opinion of the Comptroller General (Dec. Comp. Gen. B-149016, B-149083,
July 16, 1962) affirming the authority of the Administrator to execute exchange agreements pertaining to the output of the generation to be constructed in connection with the Hanford NPR is applicable' as affirmation
of such authority to execute Canadian Entitiement; Exchange Agreements.
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Statutory Construction: Legislative History
The legislative history of sectio,
(f) of the Bonneville Project Act as
amended on October 23, 1945 (59 Stat. 546; 16 U.S.C. 832a(f)), expresses
an intent on the part of Congress to authorize the Bonneville Power Administrator to conduct his affairs in a manner which equates his authority
withthat of private business enterprises.

Water Compacts and Treaties,
The Bonneville Power Administrator, acting for and on behalf of the United
States Entity designated pursuant to the Canadian Treaty, is carrying out
the directives of Article VIII of the Treaty and the Exchange of Notes made
pursuant thereto in executing the Canadian Entitlement Exchange Agreements.

Bonneville Power Administration
The Bonneville Power Administrator, acting as such and for an on behalf of
the United States Entity designated pursuant to the Canadian Treaty, is
authorized to execute appropriate exchange agreements to effect the unconditional assurance of the delivery of power agreed to be equivalent to
Canada's entitlement to downstream power benefits in order to implement
the exchange of ratifications of the Canadian Treaty and thereby acquire
for the benefit of the United States the advantages flowing therefrom.

See Attorney General Opinion August 14, 1964, p. 314.
IV-36669

To:

July, 0,1964

TEEi SECRETARY

OF

TiE INTERIOR

Subj ect: CANADIAN ENTTLEMENT EXCHANGE AGREEMENTS
You have furnished me with a form (Draft No. 6, dated July 2,
1964) of the Canadian Entitlement Exchange Agreements and requested my opinion regarding the authority of the Administrator of
the Bonneville Power Administration to execute such agreements on
behalf of the United States.:
It is proposed that the Administrator would execute the agreements
in his capacity as Administrator and for and on behalf of the United
States Entity designated pursuant to the Treaty between the United
States. of America and Canada relating to the cooperative development of water resources of the Columbia. River Basin (the "Treaty"),
signed at Washington, D.C., January 17 1961. The other parties to
each of the agreements ae to be Columbia Storage Power Exchange
("OSPE") a nonprofit corporation organized in the State of Washington, and one of the many publicly and privately owned utilities
of the Pacific Northwest participating with CSPE in the purchase
and disposition in the United States of the downstream power benefits
to which Canada is entitled pursuant to the Treaty.

8152-
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Baokground of Treaty Negotiation8s
Upon its entry into force, the Treaty will represent the culmination
of more than 20 years of effort on the part of the United States and
Canada to arrive at a basis for joint development of the water of the
Columbia River Basin to their mutual advantage.
In March of 1944, the governments of the United States and Canada
referred to the International Joint Commission the problem of determining if a greater use of the Columbia River would be feasible and
advantageous to the two countries.' The International Joint Commission established the International Columbia River Engineering
Board to assist in carrying out this responsibility, and extensive
studies and analyses of the problems of development of the. river
basin and the sharing of resulting benefits were made.2 Following
completion of these studies, the two countries appointed negotiating
teams to work out the terms of a Treaty. The negotiators 3 first met
on February 11, 1960. Following almost a year of intensive, negotiations, the Treaty was signed on January 17, 1961, by President Eisenhower for the United States and by Prime Minister Diefenbaker for
Canada. (See: Executive C, 87th Cong., 1st Sess.)
The Colztnbia River
The Columbia River has its origin at Lake Columbia in British
Columbia and flows some 480 miles in Canada-northerly for slightly
less than 200 miles then turning sharply and flowing southerly approximtely 300 miles-before crossing the international border into
the United States. It then continues for about 740-miles to the Pacific
Ocean. The river falls 2,650 feet; 1,360 feet being on the Canadian
'The International Joint Commission was established in accordance with Article VII of
the Boundary Waters Treaty of 1909 between the United States and Canada. The Commission, among other things, is authorized "to examine into and report upon the facts and
circumstances of the particular questions and matters referred" and to make reports to
both Governments.
See "Principles for Determining and Apportioning Benefits from Cooperative Use of
Storage of Waters and Electrical Interconnection within the Columbia River System' submitted to the United States and Canada by the International Joint Commission on December 30, 1959.
The Canadian negotiators were:
Hon. E. D. Fulton, M.P.,! P.C., Q.C., Minister of Justice, Chairman;
Mr. Gordon Robertson, Deputy Minister, Department of Northern Affairs and Natural
Resources*
Mr. A. Di. Ritchie, Assistant Under Secretary, Department of External Affairs; and'
Mr. E. W. Bassett, Deputy Minister of Lands and, Forests, Province of British Columbia.
The United States negotiators were:
Mr. E. F. Bennett, Under Secretary of the Interior, Chairman;
Lt. Gen. E. C. Itschner, Chief, United States Army Corps of Engineers ; and'
Mr. I. B. White, Deputy Assistant Secretary, Department of State.
746-47-64
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side of the border and 1,290 feet bint i-the United States. Approximately 30 percent -of'the flow of the rider at its. mouth originates in
Canada.
Th portion of the Clumbia
within
'i
the United Stahesas
been' deloped by existing oklicnsed tiojects to thetx tent that'93'
percent of the total avaifable head Iiabeen used. Wlth 'thePotential
development of the Ben Franklin poject, referred to in Article IX
of the Treaty, all available hydroelebtric sites will have been developed.
On the other' hand, the river flows wholly unregulated in' 'anada.'
Wide fluctuations in seasonal streamfilows are characteristic' of -the
Columbia River. The highest streamfiow recordtd at Revelstoke in
British Columbik (located above Arrow Lake) was 99 times the
lowest streamflow. For purposes of comparison, the St. Lawrence
RiVer has a fluctuation between high and low streamflows of approximately two to one.
The wide range of fluctuation makes apparent the benefits to be
realized for flood control and hydroelectric power through storage
facilities in Canada. In the United States, eleven dams on the main
stem of the Columbia River have been, or are being, constructed to
serve the needs of flood cntrol, navigation, reclamation, recreation;
and hydroelectric power generation. 'Five of the dams are owned
by public utility districts, of the state of Washington,4 and six are
owned by the United States.5 The federally owned dams have an
installed capacity of 6,665,000 kilowatts, with an ultimate estimated
capability of 12,133,ooo kilowatts. The nonlfederal projects have an
installed capacity of approximately 3,000;000 kilowatts with an ulti-'
mate estimated capability of over 4,500,000 kilowatts. The federal
investment in these multipurpose projects is in excess of $1,790,000,000
and the nonfederal investment exceeds $850,000,000.

The Treaty.
The Treaty was designed so that through cooperative action, the
two countries could share in realizing the potential benefits of development of the Columbia River Basin and could eliminate the disadvantages inherent in the lack of such cooperation. Generally, the
Treaty provides that:
(1) Canada ill, 'at its own expense, construct three large storage
4Grant County P.U.D. owns the Priest Rapids and Wanapum projects, Chelan County
P.U.D.. owns the Rock Island and Rocky Reach projects, and Douglas County P.U.D. is
constructing the Wells project.
E The federal dams on the. Columbia River are:- Grand Coulee, Chief Joseph, McNary,
John Day, The.Dalles, Bonneville.
.
-
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dais' in riftish( Oolumbia so as toprvide

5 000 c e-feet of'

storage 6 for. use. at hydroelectric projectst in the, United, States.
(J2 The Canadiain storage.projects will be 6perated for power
generatioue and ia8,45000 acreet thereof will be operated for pur-,
poses of flood control in the United States, as' required by the United
States Entity.7
(3) Canada will provide the necessary reservoir area in British.
Columbia to enable the construction of the Libby project in the United.
States.d
(4) 'Neither country will divert any water from its natural channel
within the Columbia River Basin so as toalter the flow across the
international border, except as speciflcally provided in Article XIII.9
(5) The downstream power benefits'resulting from the Treaty (the;
increase in hydroelectric generation in the United States attributable
to the Canadian storage) will be shared fifty-fifty with Canada. Except for sales of Canada's share (the Canadian entitlement) in the
United States under Article VIII, the United States will deliver the
Canadian entitlement to Canada at the-border.' 0
(6) The United States will pay to Canada a total of $64,400,000
for flood control benefits.11-:
The United States share of the downstream power benefits accruing
at existing or licensed projects by the creation of the 15,500,000 acrefeet of storage. in the upper Columbia River Basin will be the equivalent of the output of another Grand Coulee Dam plus almost two
additional Bonneville. Dams. Approximately 75 percent of these
benefits will be realized at the federal projects on the Columbia River
and will accrue directly to the federal government. The remainder:
will be realized at the projects owned by public utility districts of the
aica Creek storage-7,000,000 acre-feet; Arrow Lakes storage-7,100,000 acre-feet;
Duncan Lake storage-1,400,000 acre-feet (Article II).
t Mica Creek storage will provide 80,000 acre-feet of flood control storage; Arrow Lakes
storage will provide 7,100,000 acre-feet of flood control storage; and Duncan Lake storage
will provide 1,250,000 acre-feet of flood control storage (Article IV of the Treaty). This
storage is to be operated for flood control for a period of 60 years from the exchange of instruments of ratification. The United States entity may call upon additional storage which
may exist in Canada for flood control operation upon payment of compensation as specified
in the Treaty., (See Article IV (2) and Article VI (3).)
Article XII provides that the United States has the option to commence construction
of the Libby project within five years from the ratification date. The project must be
completed within seven years of commencement of construction. Canada agrees to make
available for flooding the land in Canada necessary for the storage reservoir associated
with the Libby project
D Article XIII (1) permits no diversions, other than for consumptive use, that would alter
the flow; at the international boundary without the consent of the two countries evidenced
by an exchange of notes. The remaining paragraphs of*Article XlIII authorize certain
specific diversions commencing at designated times after the ratification date.
i0 See Article V and Article VII.
-nSee Article VI.

320:

DECISIONS:; OF'-TE

DEPARTET OF TEE INTERIOR

[71 1.D-

State of Washington and will accrue to the parties having interests
therein.
The availability of 8,450,00.0 acre-feet of storage for flood, control
purposes will enable the realization of the primary objective of the
flood control program of the Corps of Engineers as established in its
1958 Report on Water Resource Development in the Columbia River
Basin.'2 The annual, benefit in the United States of this additional
flood control, when evaluated, by the method set out. in that report,
is $5,700,000.
By the Flood Control Act, of 1950 (P.L. 81-516,64 Stat. 170), Congress authorized the construction of Libby Dam on the Kootenai River
in northern Montana.. This project will add over 500,000 kilowatts
of firm power to base system projects listed in the Treaty. However, the reservoir of the Libby project will back water some 42 miles.
into Canada and, by reason of Article IV of the 1909 Boundary Waters Treaty, special agreement with Canada is required for its construction. The Treaty provides that agreement.13
Negotiations Subsequent to Signing of Treaty

Within less than two months after the signing of the Treaty, the
United States was prepared to exchange ratifications, the Senate
promptly having given its advice and consent to ratification thereof
by a vote of 95 to 1. (See: Executive Report No. 2, 87th Cong., 1st
Sess.; 107 Cong. Rec. 413145, March 16, 1961.) However, Canada
was not then prepared to take the steps necessary and preliminary to
ratification. Issues had arisen in that country relative to certain
aspects of the Treaty, including the policy question of whether the:
Canadian entitlement would be utilized initially to .meet power needs.
in British Columbia or disposed of on a long-term basis in the United
States.
Following the May 10-11, 1962, Hyannis Port talks between President Kennedy and Prime Minister Pearson-4 negotiations were re-,
12Report by the Division Engineer, U.S. Army Engineer Division, North Pacific, to the
Chief of Engineers,. dated June: 1958, published as Volume II, Appendix A, H.R. Doc. No.
403, 87th Cong., 1st Sess. 19,62).
.13See Article XII..
14 The joint communique issued by the White House Press Secretary and the Office of the
Prime Minister said in part:
9. "While it is essential that there should be respect for the common border which symbolizes the independence and national identity of two countries, it is also important, that
thisi border should not be a barrier to cooperation which would benefit both of them. Wise
cooperation across the border.can enhance rather than, diminish the. sovereignty of each
country byrmaking it stronger andimore prosperous than before.".
10. "In this connection the President and the Prime Minister noted especially the desirability of early progress on the cooperative development of the Columbia River.. The Prime
Minister indicated that if certain clarifications and adjustments in arrangements proposed
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sumed' between the two Governments looking toward the completion
of arrangements to facilitate the Treaty's ratification. 15
Discussions between the Government of Canada and the Province
of British Columbia had 'resulted in a policy. decisidin within Canada
that disposal of the Canadian entitlement in the United States onya
long-term basis was essential to Canadian ratification. Therefore
central to these arrangements was agreement upon a basis for such a
'long-term disposition.
Exchange of Notes of January2, 1964
In the light of these circumstances and armed with the results of
.studies and investigations relating to the feasibility of simultaneous
disposition of the block of power comprising both the Canadian and
the United States portions of the power benefits from Canadian storage, the negotiating teams of the two countries met in Ottawa .in
December of 1963 to complete agreement on the terms of. a sale. The
Canadian representatives had declared that they desired to effect the
sale of the entire Canadian entitlement to a single purchaser, and the
United States had determined that this could best be accomplished
through private financing, secured by contracts with the various utilities of the Pacific Northwest. As a result, nonfederal parties in'terested in the purchase of the Canadian entitlement participated in
these international negotiations. Their successful conclusion was
announced jointly at the White House by President Johnson and
Prime Minister Pearson on January 22,1964.
A major problem posed in considering a sale for a term of years
related to the uncertain quantity of power represented by the Canadian
entitlement. The entire purchase price was to be paid in advance in
a lunp sum. The purchasing utilities therefore required certainty
earlier could be agreed on, to be included in a protocol to the treaty, the Canadian Govern,ment would consult at once with the provincial Government of British Columbia, the province in which the Canadian portion of the river is located, with a view to proceeding
promptly with the further detailed negotiations required with the United States and with
the necessary action for approval within Canada. The President agreed that both Governments should immediately undertake discussions on this subject looking to an early
agreement."
'5 The United States, negotiators were:
Mr. I. B. white, United States Minister to Canada, Chairman; Mr. C. F. Luce, Bonneville
Power Administrator; and Maj. Gen. W. W. Lapsley, Division Engineer, North Pacific
.Division, Corps of Engineers.
The Canadian negotiators were:
Hon. Paul Martin, P.C., Q. C., Secretary of State for External Affairs, Chairman; Mr.
,Gordon Robertson, Secretary to the Cabinet; Mr. A. B. Ritchie, Assistant Under Secretary,
Department of External Affairs; and Dr. Hugh L. Keenleyside, Chairman, British Columbia
Hydro and Power Authority.
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as to the amount of power that would be delivered over the term of
the sale. lowever, the reaty provid es, imAnnex B for a determination o
benets attributable
abthepower
to the Canadian sorage for
each year, calculated five years n advance. Such calculation must
take ito account load forecasts, new resources, and similar judgment
factors to be exercised by the United States and Canadian entities.
To permit the requisite degre e of certainty in these circumstances it
was agreed in the exchange of notes of January 22, 1964, relating to
the sale of Canada's entitlement to downstream power benefits, between the United States and Canada that one of the general conditions
of the sale to be specified under Article VIII of the Treaty would be
the assurance, if deemed necessary by the United States, of the delivery
of a specific amount of, power over the period of the sale. The exchange of notes provides, therefore, that:
If necessary to accomplish the sale of Canada's entitlement to downstream
power benefits in accordance with this Attachment, the United States entity
shall assure unconditionally the delivery to or for the account of the Purchaser,
by appropriate exchange contracts, of an amount of power agreed between the
United States entity and the Purchaser to be the equivalent of the entitlement
,during the period of the sale. (Paragraph B.5)

On: the basis of the understanding expressed in the exchange of
notes, the United States has agreed to use its best efforts to find a
single. purchaser for the Canadian entitlement for a term of 30 years
from the date upon which each of the three storage dams was sched'uled to be fully operative (April 1, 1968 for Duncan Lake; April 1,
1969 for Arrow Lakes; and April 1, 1975 for Mica Creek). Such
purchaser is to pay to Canada, in full payment for the power benefits
to which Canada is entitled under the Treaty for the period of the sale,
the sum of $254,400,000 in United States funds on October 1, 1964.
In return, Canada has agreed to use its best efforts to accomplish the
things necessary to ratification of the Treaty as soon as possible. The
January 22, 1964, exchange of notes 'more fully sets forth the terms
upon which Canada is to sell and a single purchaser in the United
States is to purchase the Canadian entitlement as a condition to the
exchange of instruments of ratification of the Treaty.
The Canadian government has agreed that British Columbia Hydro
and Power Authority will be designated as the Canadian Entity
pursuant to Article XIII of the Treaty. It is my understanding that
the United States will designate the Division Engineer, North Pacific
Division, Corps of Engineers, Department of the Army, and the
.Ad'inistrator, Bonneville Power Administration, as the United
States Entity.
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Columbia Storage Power Exchange (CSPE), a nonprofit corporation organized under the laws of the State of Washington, has been
organized for the sole purpose of purchasing the Canadian entitlement
for disposition within the United States. The members of the board
of directors of CSPE are individuals versed in the field of hydroelectric operations in the Pacific Northwest. Each individual member
has been nominated 'by a Pacific Northwest public utility district,
municipality, or private utility owning, or having an interest in one
or more of the nonfederal projects on the main stem of the Columbia
River which will receive direct benefits from the operation of the
Canadian storage projects.
It is proposed that upon purchase by CSPE of the Canadian entitlement for a 30-year term, the right to that entitlement will be immediately transferred to publicly and privately owned utilities in the
Pacific'Northwest. Each of these participating utilities will succeed
to that portion of CSPEs right to which it has subscribed. In consideration of that transfer and of the exchange to be made with the
Administrator, each participating utility will agree to pay to OSPE
over the 30-year period of the sale an amount equal to its share of
CSPE's costs and expenses in acquiring the Canadian entitlement.
These agreements are the basic security for the payment of the revenue
bonds to be sold to finance the lump-sum purchase price to be paid
Canada. As a part of this transaction, each of the participating utilities will exchange with the United States the utility's proportionate
right to Canadian entitlement in return for stipulated amounts of
capacity and energy to be made available from the Columbia River
Federal Power System. By this means, the Bonneville Power Admninistrator, acting for the United States, will receive the entire Canadian
entitlement for the term of the sale in exchange for stipulated amounts
of capacity and energy.
The Exchange Agreezents

The arrangements described in the preceding paragraph are embraced in the Canadian Entitlement Exchange Agreements.
Each of the participating utilities will execute a separate tripartite
contract with CSPE and the Bonneville Power Administrator; each
agreement being identical except for the percentage of participatibn
by the particular signatory utility and the points at which capacity
and energy are to be delivered. Each cointract will impose upon the
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signing utility an obligation to "back-stop" the other participating
utilities to the extent of increasing its percentage up to 25 percent of
its original obligation if any other participating utility should default.
Provision is made that in the event the Bonneville Power Administrator should fail in whole or in part to perform his obligations to
deliver power, the payments to be made to CSPE by the participating
utility suffering thereby will be reduced in proportion to the Administrator's default, and that the Administrator will pay to such participating utility the amount by which its payments were reduced. Any
payment so made by the Administrator to a participating utility is to
be immediately paid by such utility to CSPE. The amount to be paid
by the Administrator in these circumstances constitutes the limit of
the liability of the United States to CSPE arising out of any such
default.
A discount rate of 412 percent was used in computing the present
worth, as of October 1, 1964, of the lump-sum payment to be made, to
Canada.l6 The agreements provide that in the event the net.interest
cost actually achieved on the sale of the revenue bonds is below that
discount rate, the benefits from the resulting reduction in annual costs
to the participants will be reflected in a reduction, to the extent set
forth in the agreements, in the amount of capacity and energy to be
delivered by the United States. The power benefits that would accrue
to the federal government as a result of obtaining a more favorable
net interest cost could amount to as much as $14,000,000.

The agreements further provide that the participating utilities may,
upon five years' notice, readjust the ratio between capacity and energy
to be made available by the Administrator within the limits expressed
in the agreement. The Treaty (Article VIII(2)) expressly authorizes the United States and Canadian Entities to arrange and carry out
such readjustments, and the "Attachment Relating to Terms of Sale"
included in the January 22, 1964 exchange of notes, provides in paragraph A 5 that CSPE "shall have and may exercise the rights of the
British Columbia Hydro and Power Authority [Canadian Entity]
relating to the negotiation and conclusion with the United States
entity, of proposals relating to exchanges authorized by Article
VIII (2) of the Treaty with respect to any portion of Canada's entitlement to downstream power benefits sold to the Purchaser [CSPE]."
I am advised that the exchange agreements will be placed in escrow
after having been signed by all the parties, and that they will only
IB The discount rate for purposes of computing the payment to Canada was 4Y2 percent,
however, a net interest cost of 4.59 percent will equate the assumed quantities of power
times the agreed costs of power to the purchase price required to be paid to Canada.
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be delivered after the exchange of instruments of ratification of the
Treaty has been accomplished.
Legal Basis for Authority to Execute Agreements
a. Agreement provides for an exchange of power.
The Canadian Entitlement Exchange Agreements are clearly agreements providing for an exchange of power between the participating
utilities and the United States. The word "exchange" as used in the
law of personal property is defined in Black's Law Dictionary (3d ed.),
p. 713, as follows:
Exchange is a contract by which the parties give, or agree to give, one thing
for another, neither thing, or both things, being money only [citations] * *

The clear purpose of the Canadian Entitlement Exchange Agreements is to provide for the delivery to the Administrator of the power
benefits to which Canada is entitled pursuant to the Treaty and to
return, in exchange therefor, a stipulated amount of capacity and
energy for each of the years during the term of the agreements. The
thing to be delivered to the Administrator is a quantity of power
which cannot, with certainty, be determined for the period of the
agreement but which constitutes a valuable power resource to the
Administrator. The amount of power to be exchanged therefor is
determined for each of the years with precision. A power-for-power
exchange is the result.
b. Exchange Authority under the Reclamation Project Act of 1939
and the Bonneville ProjectAct.
Section 14 of the Reclamation Project Act of 1939 (53 Stat. 1197;
43U.S.C. 389) provides in part as follows:
The Secretary [of the Interior] is further authorized, for the purpose of
orderly and economical construction or operation and maintenance of any proj.ect, to enter into such contracts for exchange or replacement of water, water
rights, or electric energy or for the adjustment of water rights, as in his
judgment are necessary and in the interests of the United States and the
project.

This section vests in the Secretary of the Interior 1 7 the express authority to enter into agreements for the exchange of electric energy,
subject only to his determination that such agreements are "for the
purpose of orderly and economical construction or opera17 Order No. 2860, as amended (27 P'.R. 591)~ delegated this authority to the Bonneville
Power Administrator for Pacific Northwest projects.
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tion and maintenance of any project * * * as in his judgment are
necessary and in the interests of the United States'and the project."
Section 5(b) of the Bonneville Project Act (50 Stat. 734, 16 U.S.C.
832d(b)) provides:
The administrator is authorized to enter into contracts with public or private
power systems for the mutual exchange of unused excess power upon suitable
exchange terms for the purpose of economical operation or of providing emergency or break-down relief.

Section.2(f) oftheActprovides:
Subject only to the provisions of this chapter, the Administrator is authorized
to enter into such contracts, agreements, and arrangements, including the
amendment, modification, adjustment, or cancellation thereof and the compro-.
mise or final settlement of any claim arising thereunder, and to make such
expenditures, upon such terms and conditions and in such manner as he may
deem necessary.

The authority conferred upon the Administrator1 8 by these two sections, subject only to the requisite administrative determinations, can
leave no doubt as to the intent of Congress to vest the Administrator
with authority to enter into contracts such as the Canadian Entitlement Exchange Agreements.
The broad authority conferred upon the Administrator by Section2(f) of the Bonneville Project Act contains only the restriction that
such authority is "subject only to the provisions of this chapter."
The clear intent of the section is to give to the Administrator the
freedom to conduct his affairs in a manner which equates his authority with that of the private business enterprises with which he
must transact his affairs.9
D
Central to the authority to enter into exchange agreements conferred by the Reclamation Project Act of 1939 and the Bonneville
Project Act is the requirement for a finding of "economical operation." Under both Acts the determination is committed to the discretion of the Secretary.20 In the exercise of that discretion the
'l By Reorg. Plan No. 3 of 1950, effective May 24, 1950 (15 P.R. 3174, 64 Stat. 1262) the
functions of the Administrator were transferred to the Secretary of the Interior. Orders
No. 2563 (15 F.R. 3193), and 2860, as amended (27 P.R. 591), delegated this authority to
the Administrator.
19 The House Committee report on the amendment of October 23, 1945, of Section 2(f)
(59 stat. 546, 547) contains the following:
"The purpose of this bill is to permit the Bonneville Power Administrator to use better
methods of administration in carrying out his present functions. * * e They would enable the Administrator to employ business principles and methods in the operation of a
business enterprise and would eliminate some hampering procedures designed primarily for
agencies conducting governmental regulatory programs." H.R. Rep. No. '777, 7,9th Cong.,
1st Sess., (1945) p. 3.
s° Dec. Comp. Gen. B-105397 (September 21, 1951).
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Secretary must look to the impact the proposed, exchange will have
upon the c6mparative costs of existing and future power producing
projects, the power benefits to be realized at the complex of proj ects
for which he has marketing responsibility, the additional flexibility
in operations which may be achieved, and to other similar factors.
It has been established that Canada has made the sale of its entitlement to downstream power benefits a necessary adjunct to the ratification of the Treaty. The substantial Treaty benefits that will accrue
directly to the federal generating projects in the northwest have
-already been described. Their realization is, of course, dependent
upon the Treaty's coming into force. It has further been established
that the sale of the Canadian entitlement cannot be effected unless the
purchasers are assured of the delivery of power in a specific amount
agreed as the equivalent of the Canadian entitlement during the term
of the sale. I am advised that it has been determined that it is necessary to give such assurance in order to accomplish the sale within
the United States in accordance with the January 22, 1964, exchange
of notes. The Secretary may also take into consideration, in making
his determination of economical operation, not only the benefits to be

derived directly at the federal projects by the implementation of the
Treaty but those additional benefits that intrinsically arise under the
exchange by reason of the exchange process.

C. Determination of

Economical Operation.

The Canadian Entitlement Exchange, Agreements recite that the

Bonneville Power Administrator has determined that the execution
of the agreements will make available to the United States large quantities of electric energy to meet actual and prospective needs for such:
energ- in the Pacific Northwest, that, as a result of such exchange;
the Administrator will be enabled to increase the net revenues to-be
received in the marketing of power from the Columbia River Power
System (as defined in the exchange agreements), and that such exchange will result in more economical operation of the Columbia River
Power System.
The necessity for such determinations, in accordance with Section
5 (b) of the Bonneville Project Act and Section 14 of the Reclamation
Project Act of 1939, was commented upon in the opinion of the Comptroller General of July 16, 1962, relating to the Hanford Exchange
2

Agreements.

:

21 "It
may be noted that both.provisions contain the requirement, so far as here material,
that exchange agreements be for the purpose of 'economical operation.' It is thus a prerequisite to execution of the proposed agreement that the Administrator determine it to be
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In support of a determination that the Canadian Entitlement Agreements will contribute to "economical operation" the following factors
are of particular significance:
,1. The United States share of the prime power benefits to be realized
from ratification of the Treaty at Grand Coulee and all other Columbia River projects for which the Administrator has marketing
responsibility.
2. The power that will be generated in the United States as a result
of the Libby Project 544,000 kilowatts).
3. A comparison of the cost of alternative sources of power to meet
the power requirements on the Columbia River Federal Power System..
I am advised that on the "next added" basis which underlies the
Treaty, the United States share of Treaty power is substantially lower
in cost than power from alternative sources.
4. The economics associated with the flexibility of operation afforded
by incorporation of the Canadian entitlement into the federal system.
5. The net power gains to be realized over the term of the exchange
by retention- in the federal system of the benefits from the Canadian
storage minus the average energy and capacity to be delivered in
exchange.

6. The surplus secondary energy on the federal system which can be
converted to firm energy.
7. In addition to the foregoing, there are, of course, the substantial
flood control benefits that can be realized only if the Treaty becomes
effective.
It is not intended that the foregoing factors should limit the matters
to be taken into account in determining that the execution of the,
Canadian Entitlement Exchange Agreements will contribute to economical operation, but the obvious conclusion to be drawn is that such
factors support that determination as a matter of law.
d. Authority of the United States Entity.

In the execution of the Canadian Entitlement Exchange Agreements, the Administrator will be acting for and on behalf of the United
States Entity. It has previously been noted that the Administrator
and the Division Engineer, North Pacific Division, Corp of Engineers,
Department of the Army, are to be designated as the United States
in the interest of economical operation. We assume that such a determination has been
or will be made. The General Accounting Office does not have sufficient information to
be able to express an opinion whether the agreement would or would not promote economical operation of BPA's functions. It seems to us that any such opinion must be based on
assumptions concerning future operations of the NPR and future costs of new power
producing projects." Dec. Comp. Gen. B-149016, B-149083, July 16, 1962, p. 2.
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Entity. I am advised that the Entity will authorize the Administrator to act for it in the execution and performance of these exchange
agreements relating particularly to the marketing aspects of the
implementation of the Treaty.
Article VIII of the Treaty provides in effect. that disposals of the
Canadian entitlement within the United States shall be in accordance.
with general conditions agreed upon between the two governments.
The Treaty further vests the United States Entity with authority
to approve the use of the improvement in stream flow in the United
States for hydroelectric power purposes upon "such conditions, consistent with the Treaty, as the entity or authority considers approrpriate" (Article XI), to carry out the disposition of the Canadian
power entitlement in the United States (Article XIV(2) (i)), and
"to formulate and carry out the operating: arrangements necessary to
implement the Treaty" (Article XIV(1)).
The January 22, 1964, exchange of notes states that "it would be. in
the public interest of both countries if Canada's entitlement to-downstream power benefits could be disposed of, as contemplated by Article
VIII of the Treaty, in accordance with general conditions and limits
similar to those set out in detail in the attachment hereto,
* *." The

parameters within which the United States Entity is directed to arrange for the initial disposition of the Canadian entitlement were,
therefore, set forth in the "Attachment" to the exchange of notes. In
the execution of the Canadian Entitlement Exchange Agreements,
the United States Entity is therefore acting under and by reason of
the authority of Article VIII of the Treaty.

.e. Hanford Eochange Agreenvients.
In 1963 the Bonneville Power Administrator entered into a number
*of contracts providing for the exchange of the output of the generat.ing facilities to be constructed by nonfederal intest 22 in conjunctionwith the Hanford New Production Reactor for capacity and energy
from the federal system.. The Hanford agreements provide that the
total output of the generation at the Hanford plant will be exchanged
with the Administrator for amounts of capacity and energy from the
-federal system -computed by. applying the Bonneville rate schedules,
to the financing expenses paid by each participating utility. A close
analogy can be drawn between those agreements and the Canadian.
Entitlement Exchange Agreements.
23Authorized by Sec. 112(b), -P. .87-701.

7

Stat. 599, 604 (1962).
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'The financing of the generating facilities at Hanford was to be done
through the issuance of revenue bonds, secured by contracts of sale
of portions of'the output of the project to 76 utilities in the Pacific
Northwest.- Because the operation of the generating facilities was
dependent upon the operation of the Government's atomic reactor
to furnish stean for the generators, the purchasers of the output were
insistent upon obtaining, in exchange for their share of the output, a
dependable source of supply. The uncertain nature of the availability
of power from the generating facilities prompted the necessity for the
Hanford exchange agreements. Such agreements enabled the financing
of the project. So it is with the Canadian Entitlement Exchange
Agreements. The participating utilities are unwilling to finance the
purchase of a block of power, when the availability or size of the block
is beyond their control. In both instances,the flexibility and magnitude of the Columbia River Federal Power System, with its existing
reservoirs for the storage and release of water, puts it in position to
make the maximum use of such power, thereby enabling a mutually
beneficial exchange.
The authority of the Administrator on behalf of the United States
to execute the Hanford exchange agreements was reviewed by the
Comptroller General at the request of the Joint Committee on Atomic
Energy. The Comptroller General held that:
The proposed agreement is clearly a contract for the exchange of power and
comes, therefore, within the general authority granted under the two provisions
of law [Section 5(b) of the Bonneville Project Act and Section 14 of the Reelamation Project Act of 1939] quoted above. (Dec. Comp. Gen. B-149016.:
B-149083 (July 16, 1962))

The distinction between the intent and purpose of the Hanford
agreements and the Canadian Entitlement Exchange Agreements is
found only in the impact which the Canadian Entitlement Exchange
Agreements have upon the implementation of the Treaty. However,
m carrying out the common purposes of both agreements, some distinctions are noted.
The amount of power to be made available by the Administrator
to the Hanford participants is to be determined from year to year as
measured by the expenses of construction and operation of the project.
The Canadian Entitlement Exchange Agreements specify the amount
of power to be made available each year by the Administrator. The
latter method would more nearly follow the "normal" concept of an
exchange.
Provision is made in the Canadian Entitlement Exchange Agreements for the payment of liquidated damages to CSPE in the event the

UNITED STATES V. IKENNETH MCCLARTY
August 27, 1964

331

Administrator shall default in the delivery of all-or aportion of the
exchange power. While no such provision is contained in the Hanford agreements, they do expressly require the United States, in the
event the NPR is discontinued prior to conmencement of commercial
power generation, to meet certain costs and obligations incurred by
the nonfederal interests. And, of course, the obligation of the United
States to respond in damages in the event of default is otherwise existent in both cases. However, in the Canadian exchange agreements the
Administrator has limited the Government's liability to CSPE to a
portion of the debt service to be paid by CSPE equal to the extent of
the default. Such provision in the agreements, in the light of all the
circumstances, is a "suitable exchange term," as contemplated in Section 5(b), constitutes a "compromise or final settlement of any claim
arising thereunder," as contemplated in Section 2(f) of the Bonneville Project Act, 28 and is one of the provisions "as in his judgment are
necessary," as provided in Section 14 of the Reclamation Project Act
of 1939.
The other distinguishing haracteristics of the two sets of agree-.
ments do not appear to be material to this opinion.
In response to your request, therefore, I am pleased to advise you
that, in my opinion, each of the Canadian Entitlement Exchange
Agreements, if executed by the Administrator in the form referred to
above, and when delivered pursuant to the escrow arrangement, will
be a valid and binding agreement of the United States enforceable in
accordance with its terms. I assume, of course, that such Agreements
will be duly authorized, executed and delivered by the other parties
thereto.
FRANK J. BARRY,
Solicitor.
UNITE)
A-29821

STATES v. KENINETH McCLARTY
Decided August V7 1964

Mining Claims: Common Varieties of Minerals
A deposit of building stone fractured to a large extent into regular rectangular
shapes and sizes which are suitable for use in construction without further
cutting or splitting and which exist in a greater proportion in the deposit
than in other deposits of the same stone in the vicinity is not an uncommon
variety of building stone which is locatable under the mining laws because

Dec. Comp. Gen. B-149016, B-149083 (JUlY 16,1962).
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it has a special and distinct value where it appears that the regularly
shaped stone is usually, by customer preference, mixed with irregularly
shaped stone from the claim in construction usage and that the regularly
shaped stone is not shown to have any uses over and above those of deposits
of ordinary building stone in the locality.
APPEAL

ROM THE BUREAU OF LAND MANAGEMENT

The Forest Service, Department of Agriculture, has appealed to the
Secretary of the Interior from a decision dated September 24, 1962,
by the Director of the Bureau of Land Management vacating a decision of a hearing examiner holding null and void Kenneth Mc~larty's
Snoqueen placer mining claim within the Snoqualmie National Forest,
Washington, on the ground that the claim, located after July 23, 1955,
is for a common variety of stone which is not locatable under the mining laws within the meaning of section 3 of the act of July 23, 1955,
69 Stat. 368 (1955), 30 U.S.C. § 611 (Supp. IV, 1963).
Section 3 of the act of July 23, 1955, amended the mining law by
the provision that:
A deposit of common varieties of sand, stone, gravel, pumice, pumicite, or cinders
shall not be deemed a valuable mineral deposit within the meaning of the mining
laws of the United States so as to give effeetive validity to any mining claim
hereafter located under such mining laws. * * "Common varieties" as used
in this Act does not include deposits of such materials which are valuable because
the deposit has some property giving it distinct and special value * *

Section 1 of the Materials Act of July 31, 1947, as amended, 69 Stat.
367 (1955), 30 U.S.C. § 601 (1958), authorizes the Secretary of Agriculture to dispose of mineral materials, including but not limited to
common varieties of sand, stone, gravel, clay, etc., on. public lands
of the United States administered by him for national forest purposes under such rules and regulations as he may prescribe upon payment of adequate compensation therefor.
On June 23, 1960, a forest supervisor, acting as the delegate of the
Secretary of Agriculture, issued a special use permit to John W. Pope
entitling him to remove 50 tons of selected rock for building stone,
common variety, for 50 cents per ton from a 2-acre site to be chosen by
the permittee and the district ranger between White Pass Lake an
Dog Lake within sec. 36, T. 14 N., R. 11 E., or sec. 1, T. 13 N., R. 11 E.,
Willamette Meridian, which site might include a portion of the pit
site under 'permit to the State Department of Highways for the removal of highway surfacing materials, known as pit site E-137. On
August 1, 1960, the ranger and Pope chose a 2-acre site within sec. 36,
which was found later to be included in the placer mining claim
which McClarty located on the same day.
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On April 1, '1961, the Bureau of Land Management, at the reqiest
of the Forest Service, initiated a contest against the'mi-ning claim
by the filing of a complaint charging that:
1. The' building stone for which the claim was located is a common
variety not locatable under the mining law;
2. The land embraced within the claim is nonmineral in character;'
3. A portion of the land embraced in the claim-' was on the date
of its location appropriated to other uses through the issuance of a
special use permit by the Forest Service so that this portion of the
claim was not locatable at the time the claim was located regardless
of the character of the mineral deposit therein.
MeClarty controverted the charges, and a hearing was subsequently
held: at which the Forest Service presented evidence on behalf of the
contestant and McClarty submitted his own testimony and thatof
other witnesses and pictures and sanples of the building stone found
on the claim.
The hearing examiner found that the claim was located on August 1,
1960, for building stone compoaed of andesite country rock common
to much of the Cascade Range. He observed that in the immediate
vicinity of the claim this stone extends along the highway for several
miles on both sides and that it has been fractured both horizontally and
vertidally in such manner that it can be used in its native state with
a minimum of processing as veneer on walls, for chimneys, patios, and
general rubble construction. There was testimony at the hearing
that there is an exposure extending four miles along the highway and
two or three miles on each side of the highway (Tr. 13). Similar
outcrops of lava have been found in the Mt. Hood area (Tr. 34 41),
near Mt. Baker (Tr. 42), and in other parts of Oregon and Washington (Tr. 75-76). The examiner noted that the contestee predicted
the validity of his claim upon a higher percentage of usable fractured
stone in it than in any other kniown, deposit. le held that, assuming
a greater concentration of usable pieces of stone on the claim than
elsewhere, the concentration does not distinguish the material from all
other fractured andesite in the area and concluded that an economic
advantage over other deposits does not give this deposit a special and
distinct economic value or use over and above the general run of such
material. On this basis, he declared the claim null and void.
. On appeal, the Director reviewed the evidence and concluded that
'This charge was withdrawn.during the course of. the hearing as shown in the transeipt
at page 9& (Tr.98).
746-47-64
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it does not warrant a finding that the building stone on the claim is
in the common variety category and that the charges against the claim
had not been sustained. The Director did 'not disagree with the facts
found by the examiner but seemed to base his' decision on the ground
that the deposit of stone on the claim is not a common variety because
the stone having the unique fracturing property exists on the claim
"in comnnercia quantities" (italics in Director's decision).
In its appeal to the Secretary, the Forest Service contends that the
fact that commercial quantities of building stone of a particular type
are found on the contestee's claim and not in other deposits in the
area cannot make this deposit one of uncommon stone. The contestee
reiterates his previous- contentions that the unusual jointing or fracturing in nature of the stone into shapes ideally suited for masonry,
the varied coloration, and the concentration inmerchantable quantity
on his claim are the characteristics 'or properties which give the stone
on his claim distinct and special value so that it is not a common
variety of stone within the meaning of the act of July 23; 1955.
Areview of the testimony revea1s that extensive deposits of stone of
the same composition as the stone on the claim are exposed in the
vcinity and that there are other similar deposits in other areas in
the same State. The deposits are the result of lava' flows which in
the process of cooling and because of the pressures exerted upon them,
were fractured into small pieces. On the Snoqueen claim, there is a
higher percentage of rectangular pieces than in the other exposed
deposits in the vicinity. The contestee introduced into evidence as
Exhibits B and C two pieces of stone which the hearing examiner
described as having flat parallel sides. Exhibit B, he said, is approximately two feet long, five inches wide, and two inches thick.
Exhibit C is also approximately two feet long, three and one-half
inches wide, and three inches thick. The contestee testified that these
exhibits are truly representative of 70 percent of the stone that isobservable on his claim (Tr. 113). He based his case for an ucommon variety of stone upon the suitability of the elongated rectangular pieces of stone for construction work.
However, his Exhibit A shows 30 pictures of buildings and portions
of buildings constructed in whole or in part of stone, which, he said,
came "every inch of it from the Snoqneen claim" (Tr. 100). These
pictures show a hodgepodge of all shapes: elongated rectangles, long,
slender wedges, irregular flagstones, and small polygonal intersticial
pieces mortared together into a nonuniform mass of masonry. There
is only a general parallel pattern of pieces of stone, no attempt to
,
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maintain a uniform mortar thickness and no striving for any, uniform
or repetitive symmetry in the finished design such as exists in an or-dinary brick wall. In the walls, a single stone that is wider than
others is often allowed to protrude outward several inches and the
;same is true of longer pieces of stone used in fireplaces and chimneys
which are allowed to extend several inches beyond the finish line.
The result is the creation of a rustic effect which is clearly apparent in
all of the pictures.
The contestee testified that the trade does not demand or want all of
one conformation as in the samples C and B but some, not the average
demand by any means, want a monotonous type like B and C (Tr.
197-198) . One witness testified that 30 to 40. percent of the stone in
one picture seems to be wedge-shaped instead of rectangular; in
another, 15 or 20 percent (Tr. 193). Another witness said about half
of the stone.in another picture is like B and C (Tr. ,181). Of another
picture, he said the percentage of stone similar to B and C appears
to be "fifty per cent or more, fifty to seventy per cent" (Tr. 182).
Another witness observed that, for the flagstone type of masonry built
of rubble stone as shown in. the pictures comprising Exhibit A, in
which the beauty of the finished product is based on irregular shapes
and a clear intent to avoid any suggestion of sequence or symmetry,
stone of uniform width and dimension like Exhibits B. and C are of
no value (Tr. 184-186).
Thus, it is necessary to conclude that, although the contestee asserted that the slabs of stone exposed on his claim are unique because
of the regularity of the size and shape of 70 percent of them which
makes them ideally suited- for construction, use, his own evidence of
the actual use made of the stone removed and sold from the claim
shows that no substantial value has been recognized in actual usage
because of regularity of size and shape. The stone taken from his
claim and used in the construction of houses is of heterogeneous sizes
and shapes incorporated in walls and floors in a manner intended to
emphasize their heterogeneity so that the fact that there are proportionately more slabs of regular size and shape on his claim than in
other deposits of the same stone in the vicinity is not of real significance. The fact' is that the regularly shaped stone on the claim is
used for the same purpose as the irregularly shaped stone on the
claim and for no other purpose. The fact- too, is: that the stone from
the claim is used for the same purpose as stone found in other deposits
in the locality. Although the regularly shaped pieces do not require
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as much cutting or shaping, 2 this factor does not endow the stone with
the character of an uncommon variety. United States v. Duwcal &
Ruaset, 65 I.D. 458, 462 (1958); United States v. J. B. Henderson, 68
LD.26, 28-29 (1961).; United&States v. D. G. Ligier et a., A-29011
(October 8, 1962).
The contestee also testified that the stone from his claim avoids the
monotonous grays because it has browns, reds, and pinks-a soft blend-

ing of various colors in it (Tr. 198). This may well be true. But
there is a complete absence of any evidence as to the colors of other
stone suitable for construction purposes found in the vicinity of, but
not on, this claim. Hence, it is not established that the stone from
the Snoqueen claim is more varied in color or that its colors are more
desirable for construction purposes and that the stone in this respect
has an attribute which gives it special and distinct value. United
States v. J. R. Henderson, swpra; United States v. D. G. Ligier et al.,
supra; United States v. KLegy Shanon et al., I.D.
1136, 141 (1963);
United States v. Frank Melluzao et al., 70 I.D. 184, 186 (1963).
As in these other cases in which special and distinct properties were
claimed, the stone inthis case has been used only for the same purposes
for which other deposits in the vicinity which are widely and readily
available are also suitable.
It follows that the fact that the regularly shaped stone exists in coinmercial quantities: on the Snoqueen claim does not have the ff ect of
making it an uncommon variety of stone. The Director's decision was
consequently in error as it was based on that premise.
Since the mining claim is invalid because the mineral .deposit for
which a location was; attempted is not a locatable mineral, it is very
clear that Mclartt; never had gany rights which- he could advance as
superior' to those' of Pope who has had at all timessince the issuance
of his permit a legal right to remove common building stone under
the terms of his permit. Evidently'Pope did not tgard the. stone as
'an uncommon varietbecause he applied for and obtained his permit
under section 1 of the Materials Act, supra,'which authorizes -the dis'posal under that act only of':
ag
.
*
mineral materiais (including but not limited to common arieties of the
foliowt g: sand, stone
: .if the disposa-of :such:mineral Gi* *2 materials (1)
is' not' Qtherwise expressly authoriiedzby law, including
** the United States.
mining laws
nt
.

Only minerals not subject to location under the mining laws can be
disposed of under the Materials Act
' the'
It would appear that much of the
ed
in aying u the regularly shaped
ieesotone isappearshm
of the advntage
ied
piIeces of stone disappears when the stone is mixed with irreguiarly shaped pieces.
-
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Therefore', pursuant to, the: authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4 (a) 24 Fit. 1348), the
decision appealed from is reversed and the case is remanded fr reihstatement, of the decision of the hearing examiner.
'EDwARD WEINBERG,

Deputy Solicitr.
CHARGEABILITY OF, ACREAGE EMBRACED I~ OIL AM)DGAS~ LEASE
OFmRS
Oil anid Gas Leases: Acreage Limitations
Acreage. embraced in a lease offer which is subject to drawing to determine
priority will not be charged against the offror until the offer has been
successfully drawn.

M-36670
To:

September 1, 1964
Regional Solicitor, Anchorage

Subject: Chargeability of; Acreage Embraced in Oil and Gas Lease
offers
'This is in reply to Your memorandhum of July 29, 1964, enclosing a
mhemorandumi of July 24; 19641, from the Actihg Manager of the Fairbanks Land Office. cioncerning the Uitlase,
sale. As~we understand
the situation, durin-g the Umiat simultaheous' filing peiiodi thiee:com11
painies, Atlantic Refining, Company, Su, Oil Coffiany an& Pan
American~ Petroleum Corporation, filed 264 joint offers coveringy 659,'923 acres. The thiree companies 'were siuccessful in the case of 42 offers
*which ttal lss thafi 300,000 acres. 'A protest has been filed :~against
the issuande of leass to these thiee .'coihpnipee on the; grounds that
their-filing on 659,923 acres was a violation of the' acreage linfitations
'ad that thus all' theii offer w6 'vid&n not eligibI6 to be drawli.
Many questiots On di'ffarent aspects f 'tis rdblen4-invdlt6ig'th0
interpretation of variou sprovisions o6f the statute' afldthe> regulations,
have bee rise byinte#&sted' rie6s.: 'How'evr, the denfral quetioni
'is Whether. the acreaelmtto6wih ats 'iosdd by statute; and
rgulation apply to ll'acreage embraced in offer's for: il 'and gs
ese.Section~ 927(d) (1): of the' Mineral Leasin Act (0 USC.'sc
i'4(d) (1)) states that 'Nob
sh ascaio''d
corporatidn
'-'*:
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oil or gas leases

(including options for such leases or interests therein) on land held
under the provisions of this Act exceeding in * * * the case of tha
State of Alaska * * * three hundred thousand acres in the northern
district * * *
The pertinent regulation is 43 CFR 3120.1-2 which

generally follows the statutory language, but which also specifically
refers to the inclusion of offers for oil and gas leases in the computed
acreage of land held, owned, or controlled.
The statute speaks very explicitly in terms of the holding, owning,
and controlling of acreage. Even though the regulation refers to
offers, it does so in terms which make it clear that the acreage to be
charged' against the offeror is acreage which the offeror may "take,
hold, own, or control * * * through'* * * offers * * *." For acreage

to be charged against a party, it is. essential that it be held, owned, or
controlled in some manner. It is appropriate that land embraced in
an offer 'for a noncompetitive oil and gas lease should be charged
against the off eror when the lease is to be issued on a first come, first
served basis. Although no- lease has been issued, in such a case the
offeror does have a control over the acreage embraced in his offer since
by filing his application he has obtained priority and has precluded
anyone else from obtaining a lease until there has been some disposition of his own application. In other words, such an offeror does have
a certain measure of control over the land even if he has no actual
.ownership. However, it is a different matter when we consider an
offer for a lease which is- required to, undergo, the -simultaneous, filing
procedure. In such a situation all-citizens are afforded an equal op-portunity to file offers for oil -and. gas leases during the simultaneous
filling period.

No one of the offerors can be. said to have any control

over the acreage. Any other person may file onthat acreage and has
an equally good opportunity of obtaining it. Control comes only after
priority has been established when the winning offeror is in as good
a position as an applicant who will obtain a lease on a first come, first
served'basis. Until that drawing, however, we do not find any holding, -ownership, or control of acreage by an applicant within the meaningof either thestatute or the regulatiton implementing it.
The provision in. the regulation which expressly states that acreage
held, owned, or controlled through offers will be chargeable was added
by Circular 2009 (24 F.R. 281) which was published on January 13,
1959. In proposing this amendment- the Department stated that it
was long-standing departmental policy to hold acreage- embraced in
offers chargeable. This was true, but the rulings cited are dated 1925
and 1926, long before the simultaneous filing procedure was instituted.
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Therefore, they do, not properly have any bearing on the matter now
before us, a case concerned strictly with the drawing of one amongst
many simultaneously filed offers.
I the past the Department, without actually considering the difference between lease offers filed on a first come, first served basis and
lease offers subject to drawing to determine priority, has accepted an
interpretation of the regulation which held chargeable all acreage
embraced in offers whether or not subject to drawing. Me7vin A.
Brown, 69 I.D. 131 (1962) ; Edwin C. Gibbs, 68 I.D. 325 (1961). In
each of those cases the offeror was charged with.,acreage embraced in
an offer which -wassubject to the simultaneous filing procedure. After
another party had been successful in obtaining. first priority in the
drawing, the other offerors remained charged with the acreage embraced in their offers. Not until his unsuccessful offer was officially
withdrawn or. the appeal period ended was an offeror relieved from
chargeability. The: Department's holding in the Brown case was
challenged in the courts. In Brown v.' Udall, No. 18,274, C .A.D.C.
Cir. (June 18, 1964); the court held that the Department had erred in
its decision and that, under the properinterpri6n of the regulation,
Mr. Brown was chargeable only with the acreage which he actually
held under lease and' the acreage for which he was the first qualified
applicant. It is true that the court did not expressly state that acreage includedin an offie'rwas not chargeable. before the drawing, but
instead actually held only that stch acreage isbnot .haeabl' after the
drawing unless the offer has been given first priority. Nevertheless
the decision clearly casts doubt upon the assumption that acreage included in an offer subject to drawing is chargeable prior to the drawing. The court expressly stated that it did not consider the question
of whether the regulation holding acreage embraced in.offers chargeable went beyond the statute. We do not regard the regulation as
going beyond the statute, but in order that regulation and statute may
be consistent it is essential that the regulation be interpreted as holding
chargeable acreage in an offer only when the offeror has, through the
offer obtained some holding, ownership, or control over the acreage.
Th 'Samn,
sary
it is our opinion that the acreage embraced in the offers
filed by these three companies ointly was not chargeable against the
companies' until after there had been a drawing and then only that
acreage embraced in their successful offers was chargeable. The basis
for this opinion is that acreage must be subject to some form of holding, ownership, or control before it becomes chargeable. Beause of
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our opinion on this point, al the questions raised in the Acting Manager's memo and the various materials which have come to us from
the interested companies do not have to be answered. 'In 'our opinion
the problem immediately before us mayjbe settled on the basis that
acreage embraced in an offer which is required to undergo the simultaneous filing procedure is not chargeable until after the offer has been
M.
successfully drawn.
EDWARD WEINRG,

D

Acting Solicitor.
ALLOTMENT 01F LAND TO ALASKA NATIVES
Alaska: Indian and Native Affairs
Solicitor's opinion M-36352, June 27, 1956, holding that the allotment right of
an Alaskan native under the Alaska Allotment Act, 34 Stat. 197, prior to
the 1956 amendment, was limited to a single entry and that the allotment
could not embrace a grant of incontiguous tracts of land is correct, where
the proposed allotment is of tracts which are not related in any- sense, or
- where, his allotment having once been determined, an additional grant to
the same applicant is being considered.

Alaska: Indian and Native Affairs-Words and Phrases.
*Congress has frequently used the word "homestead" in connection with the
allotment of land to Indians to indicate merely that the land allotted was
to be subject to special status and the use of the. word "homestead" in the
Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954, is not necessarily indicative of an intention to superimpose the requirements of the
general homestead laws on the express requirements of the Alaska statute.

Alaska: Indian and Native Affairs-Indian Allotments on Public Domain:
;Generally-Statutory Construction: Generally'
While both the Indian Allotment Act of 1887, 24 Stat. 388, and the Alaska
Allotment Act, 34 Stat! 197, as amended, 70 Stat. 954, are representative of
the method which was used to grant land to "uncivilized" persons in the
late nineteenth and-early twentieth centuries, the specifid requirements of
the numerous allotment statutes enacted during that time vary according
to the particular situations which they were intended to meet and the two
acts should not be read in pari materia to impose identical requirements on
applicants under each statute.-

,Alaska: Indian and Native Affairs
-

.The historical and. legislative materials out of which. the Alaska Allotment
Act, 34 Stat. 197, as amended, 70 Stat. 954, emerged impel the conclusion
that the Secretary is authorized to make single allotments of incontiguous
tracts of lad which, 'taken as 'a whole, compose the single unit which is the
"rt'acti' homeof te'lapplicant. A
I-h: '
t'e'o'*o
'
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Alaska': IndiAn and Native Affairs-Statutory Construction: Genea 5
The effect of the enactment of Departmental regulations in the, 1956 amep4ment to the Alaska Allotment Act, 70 Stat. 954, was to make mandatory
under the statute the determination of use and occupancy which, prior to
the 1956 amendment, had been discretionary except where.the claim of a
preference right was involved, but the amendment did not bind the Department to the exclusive consideration of the specific elements. of proof which,
though listed in the regulations, were not made a part of the amendment..

Alaska:. Indian and Native. Affairs
Both Frank St. Clair, 52 L.D. 597 (1929), and Frank St. Clair (0 Petition),
53 I.D. 194 (1930), affirm the rule that occupancy of the land sufficient to
establish a preference right under the Alaska Allotment Act, 34 Stat. 197,
prior toiamendment in 1956 did not need to be continuous and that residence
on the land was not required to the exclusion of a home elsewhere.

Alaska: Indian and Native Affairs
The reference to residence and cultivation in Herbert Hilscher, 67 I.D. 410
(1960), if that reference was intended to imply that other instances of
occupancy expended by the native according to his natural culture and environment would be inadequate to show substantial actual possession and
*useof the land, must be restricted to the interpretation of existing regulations and, in view of the history of the Alaska Allotment Act, 34 Stat. 197,
as amended, 70 Stat. 954, there is no justification for treating-the reference
to residence and cultivation as disclosing a limitation on the authority of
the Seoretary which would prevent him from promulgating regulations
that evidencea broaderpolicy.-

Alaska: Indian. and Native Affairs
The Secretary of the Interior is authorized by the Alaska Allotment Act, 34
Stat. 197, as amended;' 70 Stat 954, to promulgate regulations which provide
for a determination of "use- and occupancy" of the land. according to the
native's mode of life and the climate and character of the land; taking these
factors into consideration, such use and occupancy require a showing of
substantial actual possession and use of the land, at'least potentially exclusive of othdrs which is substantially continuous for the period required.

Alaska: Indian and Native Affairs
The Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954, authorizes

the Secretary of the Interior, "in his discretion" to promulgate a rule that
allotments will not be made in units smaller than forty acres in size and
confomed 'to the regular rectangular survey pattern fad to prescribe by
regulation,. in.advAnce that a determination of 'the' applicant's use and o-

'cupancy, of a significant portion of any. onformingforty-aretract shall
normally entitle the applicant to, an, allotment of the full tract where no
conflicting claim is involved.
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X-36662
To:

ASSISTANT SECRETARY-PUBLIC LAND MANAGEMENT

Subject:

ALLOTMENT OF LAND TO ALASKAN NATIVES UNDER

EIx
1906

ACT AS AMENDED'

This memorandum is in response to your request for a determination
of the authority of the Department of the Interior to issue certain regulations governing the allotment of lands to natives of Alaska under
the act of May 17, 1906, as amended by the act of August 2, 1956
(hereinafter refererd to as the Alaska Allotment Act) .,
Present Departmental regulations State that an applicant's proof
of "substantially continuous use and occupancy," as required by the
statute for an allotment, should show, among other indices, residence,
cultivation and improvements on the land in question "and the use,
if any, to which the land has been put for fishing or trapping." 2 An
allotment of incontinguous tracts of land is expressly prohibited by
the regulations. 3
The proposed changes in the existing Departmental regulations
would expressly permit consideration of (1) native custom and mode
of living; (2) climate and character of the land applied for; and (3)
customary seasonability of occupancy in determining whether an applicant for an allotment has shown substantially continuous use and
occupancy of the land for a period of five years. The proposed regulations would also allow an applicant for an allotment to obtain in a
single allotment more than one tract of land which would be no smaller
than forty acres in size and conformed to the regular rectangular
survey pattern.
The proposed regulations represent a change of existing policy concerning the allotment of land to Alaskan natives. In addition to occupancy according to the standards of the white settler, the proposed
regulations recognize occupancy according to the standards of the
native in his present culture and environment. Similarily, the allotment of incontiguous tracts of land to a native applicant would'recognize the fact that several different locations, taken as a whole, may
compose the single unit which is his actual home. Today, the home of
an Alaskan native may include a fishing site, a hunting and trapping
site, reindeer headquarters and corrals, and tracts regularly used 'for
otherpurposes. 4
t.34 Stat 197, as amended, 70 Stat. 954; 48 U.S.C. 357, 957a, 357b (1958).
243 CFR 67.7.
a43 CFR 67.4.
Dep't Interior, Report to the Secretary of the Interior by the Task Force on Alaska
Native Affairs, 59 (1962).
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The Alaska Allotment Act provides in part that:
That the Secretary of the Interior is hereby authorized and empowered, in
his discretion and under such rules as he may prescribe, to allot not to exceed
one hundred and sixty acres of vacant, unappropriated and unreserved nonmineral land in the district of Alaska, or, subject to the provisions of the Act of
March 8, 1922 (42 Stat. 415; 48 U.S.C. 376-377), vacant, unappropriated, and
unreserved land in Alaska, that may be valuable for coal,' oil or gas deposits, to
any ndian, Aleut or Eskimo of full or- mixed blood, who resides in 'and is a
native of Alaska, and who is the head of a family, or is twenty-one years of age;,
and the. land so allotted shall be. deemed the homestead of the allottee and his
heirs in perpetuity, and shall be inalienable and nontaxable until otherwise
provided by.Congress * *

The 1906, act gave a preference in. the case of occupancy.
vided that:

It pro-

A*ny person qualified: for an allotment -as; aforesaid shall have the
preference right to secure by allotment the nonmineral land occupied by him not,
exceeding one hundred and sixty acres.

By the 1956 amendment, occupancy was made a prerequisite for
all allotments under the act in connection with an amendment which
permitted natives to -sell the land alloted to them.:with theapproval
of the Secretary. As to occupancy, the 1956 amendment stipulated
that:
No allotment shall be made to any person under this Act until said person
has made proof satisfactory to the Secretary of the Interior of substantially
continuous use and occupancy of the land for a period of five years.'
.

On its face the Alaska Allotment Act vests 'authority in the Secre-.
tary to make allotments "in his discretion and under such rules as he
may prescribe." This broad delegation suggests that Congress intended that the primary responsibility for developing a program of'
allotments to Alaskan natives within 'the 'specific limitations of the'
statute should fall to the Secretary. Although a number of specific
limitations are set forth in the statute, there is no language which expressly prohibits the Secretary from giving cnsideration 'to the 6ulture
and environment of Alaskan natives in setting a standard of use and
occupancy under the statute.' Similarily there is no express prohibition against' -granting incontinguous forty-acre tracts of land in a'
single.. allotment, so long as' the total ayea 'of' the: allotent denot
exceed one hundred and sixty acres. These 'limitations, if they exist,
must be inferred from the language of the statute by reason of the
relevant circumstances which preceded its enactment.
534 Stat. 197, as amended,;70 Stat. 954; 48 0.5.0. 357, 357a, 3571
670 Stat. 954; 48 U.S.C. 357b (1958).-

j1958)
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I:

AZlmoent of Incon:tigu ns Tracts
In 1956, the Associate Solicitor for Public Lands held that the allotment righf, an Alaskan native under the Alaska Allotment Act
was limited to a,,singl entr and. that the alloment could not embrace
a grant of icontiguous tracts, of land.7 Inreaching this conclusion.
the opinion reliesion three basic points., First, that the Alaska Allotxn6.nt Act provides that land'allotted, "shall be deemed the homestead
of the allottee," :and that homestead laws applicable to, white settlers
in Alaska ini 1906':required the'land on which a homestead entry was
made to be located "in a body in conformity to the legal subdivisions
of the public 'lands."' ' Second, that a similar conclusion had been
reached under the Indian Allotment Act of 1887 (applicable to Indians within the territory now occupied by the; contiguous forty-eight
States) with respect to the allotment of incontiguous tracts of public
domain land and that "nothing in the 1906' Act appears to require a
different interpretation" 'Third, that the legislative history of the
Alaska Allotment Act appeared to contemplate that Indians would*
be allotted' only one entrV and that' Congress apparently sought to
grant a homestead in its ordinary meaning as: a single tract and not a
series of disconnected tracts."Where the proposed allotment is of tracts which are not related in
any sense, or where, his allotment having once been determined, an additional grant to the same applicant is being considered, there can be
no quarrel with'the 1956 memorandum.. However a different case
is, presented by the: single allotment of several tracts of land which,.
although not physically connected, are related to each other by the.
culture and environment of. the :native applicant. With respect to
this situation, the: arguments of the 1956 memorandum are not, in my:
opinion, germane.
*The use of, the word-"homestead' in the Alaska statute is not necessarily indicative of an intention to superimpose the requirements of
the general homestead laws on the express requirements of the AlaskaX
Allotment Act.- Congress has frequently used the word "homestead"
in connection with the allotment of land to Indians to indicate merely.
that the land allotted was to be subject to special status.8 !:
i:
The case of: U. v. Thurston County,. AeNbraska,9. concerned thel.
*Solicitot's8p oyiM n
352'(Jltne 2Yi'6
54j
r'
*''
t|'0
s or example, Indian kllotmfent acts' pa sed in 1898; 90'6, 1919, and. 1920. provided that,
homestead allotments should be inalienable and nontaxable. 3 Stat. 495, 505-513. (4S98).;.
34 Stat. 539 (.19QO) ;41:Stat;t6\(i919); 41tat5,756(1920).,
;
554 F. Supp. 201 (D.C.D. Neb. 1944), aff'd 149 F. 2d.48, (
1945.,

*i840] .
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,exeptio frpn loo taxation of homesteads. acquired under. the act
of June 20, 1936, as amended by the act of May 19, 1937.10 Among
other points, the defendant contended that many of the tracts involved
in the litigation were taN.ble by the county in which they, were located
..because they could not be.regarded as "homesteads" by,,reason. of
various alleged defects. Although the express requirements of the
statute had been met in designating the tracts, it was-stipulated that in
.one instance the exemption, was, claimed for separate noncontiguous
tracts and that some of the claimants did not reside on the land. involved. Other defects urged were nonresidency on some tracts,
more than one claimant for some tracts, and that some of the tracts
were unimproved.
The defendant argued that, inaddition to express requirements for
the "homesteads" specified in the Act, there were certain other charac. teristics, such as contiguity, necessarily required by the term "homestead." In disposing of tis contention the court stated;
Homesteads, as. they are understood in our modem American law, were unknown to the common law_ They are creatures of statute and of the statutes of
the several governmental entities creating them.. As such, subject only, to controlling constitutional limitations, they may be identified, and defined as the
legislature may determine.; * xi Congress may, for'its purpose;, give the term
Listing the express
its own definition, and it has done that in this instance.
requirements of the amendment.]"

Evidence that Congress, at the turn of the century, did not view the
use of the word "homestead" as incompatible with allotment of, incontiguous tracts appears in an Indian allotment statute passed in 1904.
The act of April 21, 1904 provided, in part, that certain land should
be reserved for the use of the Turtle Mountain Chippewas and that,
s * * it is agreed that the United States shall, as soon as it can conveniently
*be done, cause the land hereby reserved * * * to be surveyed as public
lands are surveyed, for the purpose of enabling such Indians as desire to take
homesteads, and the selection shall be made o as to include in each case, as far
as possible, the residence and improvements of the Indian making selections,
giving to each an equitable proportion of natural advantages, and when it is not

practicable to so apportion the entire homestead of landin one body it ma be
set apart in separate tracts, not less than: 40 acres in one tract, unless the same

shall abut a lake; but all assignments of land in severalty are-to conform to
.
the Government's survey * 3**. [Italics supplied]
1049 Stat. 1542, as amended, 50 Stat. 188; 25 u.S.c. 412a (1958).
"54 F. Supp. 201, 210 (.C.D. Neb. 1944), ea'S f49 F. 2d 485 (Sth Cir. 1945).
12 33 Stat. 224 (1904). In addition to the Turtle Mountain Chippewa statute, several
other statutes enacted, during the first decade of the twentieth century suggest a single
allotment of incontiguous tracts of land. The act of March 1, 1907, provided that members
* of the Blackfeet Tribe were to be allotted 40 acres of irrigable land and 280 acres of additional and valuable only for grazing. (34 Stat. 1041-42 (1907)). The act of June 28,
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As its second point, the 1956 opinion relies on an analogy drawn
between the Indian Allotment Act of 1887 and the Alaska Allotment
Act.

However, the conclusion that the Indian in the continental United
States was restricted to allotments of contiguous tracts of land under
the Indian Allotment Act of 1887,13 turned on the construction given
to an express condition in the statute that, an' Indian was entitled to
an allotment of land on which he had made:"settlement." ~aBy way
of contrast, "settlenent" is not 'specified'as a requirement 'of the Alaska
Allotment Act.

There is no reason why the two acts should be readei

pa

m ateria

to impose identicaLrequirements on applicants nder each statute.
While both are representative of the Method which was'used to grant
lands to "uncivilized" persons in the late nineteenth' and early twentieth ceituries, thg specific requiremlents of the nuimerous; allotment
statutes enacted during; that time vary according to the particular
situations which' they were intended tonieet.
'A thorofigh analysis of the policy behind the use ofthe-method of
allotment for distribution of land to Indians ii the United States
-

1906, provided that all laids belonging 'to the Osage tribes was. to be divided among the
members of the tribeon the basisof three rounds in which each member was toselect 160
acres of land in each round.. (34 Stat. 539. (1906).) A proviso adds "that all selections
herein provided for shall conform to the exigting public surveys in tracts of not less than
forty acres, or a legal subdivision of a less amount; desigated a 'lot'." 'The remainder
of the land was to be assigned "as equally as practicable" to each member.
is "Where any Indian not residing upon a reservation * e * shall make settlement upon
.any surveyed or unsurveyed lands of the United States not otherwise appropriated, he or
she shall be entitled * * * to have the same allotted to him or her
8
'."
fItalics added.]
:
24 Stat. 385 (1887).
IX' * * * it must be remembered that settlement, by the very terms of the act, is a
prerequisite to allotment under section
of the act of February , 1887.. It is held that
said act is, in its essential elements, a settlement law; and that "to make such act effective
to accomplish the purpose in view, it, was doubtless intended it should be administered, so
far as practicable, like any other law based upon settlement." Indian Lands-Allotments
'(8 LD. 647). Where the evident purpose of the act is considered, the tern 'sttlement"
therein, must: inevitably be construed to mean practically the 'tame:as it does. under the
:.homestead law, where the essential requirement is. actual inhabitancyof the -land to. the
(Instructions Relative to Indian Allotments, 32 L.D. 17,
exclusion, of a homie.elsewhere;
18-19 :(190)j.
i4 For example, according 'to one source, between 1900 and 191: over fifty allotment acts
were enacted' by Congress' for .th6 benefit' of ndiansin the. Unitbd States.- Kinney, A
Continent Lost-.A Civilization Won 245-46'n..4T(1937). .
.
i
..
Some. statutes merely directed the Secretary of the Interior to make allotments in
severalty to Indians In particular tribes, 32 Stat. 144 (1903);, MStat.
t
448 (1908). Others
set out a specific limitation on the amount -of land to be allotted, 31 Stat. 766 (1901),
32 Stat. 795 (1903), 33 Stat. 224 (1904),. 33 Stat. 225 (1904), sometimesd eiendent on
the kind of land involved in each allotment, 36 Stat. 863 (1910), Qualified, recipients
were sometimes the heads of families, 32 Stat. 263 (1902), sometimes every man, woman,
and child, 34 Stat 335 (1906), and, in one statute, an idividual Indidn, 36 Stat. 533, 534
(1910). 'Some of the statuteg provided for selection of the land by te Indian, 31 Stat.
766' (1901), 32 Stat. 795 (1903). Others provided that, if no selection vas made by the
Indian, a mandatory assignment was to be made by the Secretary, 31 Stat. 672, 676-80
(1900)t
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demonstrates that this policy had no necessary or automatic application to the allotment of land to natives of Alaska.
A basic consideration underlying the allocation of land to Indians
in the United States was the belief that private, individual ownership
was an instrument of civilization.'s The desire of white citizens in
the United States to settle and use the land held by the Indian tribes
also played. a great part in the adoption of the Indian allotment system in the United States.16 An accurate, if harsh, measure of these
forces was presented in testimony before Congress in 19.34 by Professor D. S. Otis, of Columbia University:
'a In 1876, Commissioner of Indian Affairs Smith wrote - "It Is doubtful whether any high
d$ee of civilization iszpossible without individpal ownership of land * * I. No general
laW exists which provides that Indians shall select allotments in severalty, and it seems
to me a matter of great moment that provision should be made not only for permitting,
but requiring, the head of each Indian family, to accept the allotment of a reasonable
amount of land, to be the property of himself and his lawful heirs, in lieu of any interest
in any common tribal possession. Such allotments should be inalienable for at least
twenty, perhaps fifty years, and if. situated in a permanent Indian reservation should be
transferable only among Indians."
(Dep't Interior, Report of the Commissisoner of
Indian Affairs in (1876)).
In 1877 the agent for the Yankton Sioux wrote: "As long as Indians live in villages
they will retain many of their old and injurious habits. Frequent feasts, community in
food, heathen ceremonies, and dances, constant visiting-these will continue as long as
the people live together in close neighborhoods and villages * * *. I trust that before
another year is ended, they will generally be located upon individual lands of farms.
From that date will begin their real and permanent progress."
(Dep't Interior, Report
of the Commissioner of Indian Affairs 75-76 (1877)).
In 1882, another agent wrote: "The allotment of land in severalty will go a long way,
in my judgment toward making these more advanced tribes still nearer the happy goal.
I do not think that the results of labor ought to be evenly distributed irrespective of the
merits of individuals, for that would discourage effort; but under the present communistic
state of affairs, such would appear to be the result of the labor of many." (Dep't Interior,
Report of the Commisssioner of Indian Affairs 86 (1882)).
la In 1880, Secretary of the Interior Schurz wrote: "[Allotment] will eventually open
to settlement by white men the large tracts of land now belonging to the reservations,
but not used by the Indians. It will thus put the relations between the Indians and their
white neighbors in the western country upon a new basis, by gradually doing away with
the system of large reservations which has so frequently provoked those encroachments
which in the past have led to so much cruel injustice and so many disastrous collisions."
(Dep't Interior, Report of the Secretary of the Interior 12 (1880)).
Again in 1881, Secretary Schurz wrote: "It mustbe kept in mind, that the settlement of
the Indians in severalty is one of these things for which the Indians and the Government
ate not always permitted to choose their own time
* K -The question is, whether the
Indians are to be exposed to the danger of hostile collusions, and of being robbed of their
'lands in consequence, or whether they are to be induced by proper and fair means to sell
that which, as long as they keep it, is of no advantage to anybody, but which, as soon as
they part with it for a just compensation, will be a great advantage to themselves and
their white neighbors alike." (The Speeches, Correspondence, and Political Papers of Carl
Schurz 126 (Bancroft ed. 1913))And, still more bluntly, "There is nothing more dangerous to an Indian reservation than
a rich mine. But the repeated invasions of the Indian Territory, as well as many other
similar occurrences, have shown clearly enough that the attraction of good agricultural
lands is apt to have the same effect, especially when great railroad enterprises are pushing
in the same direction."
(I.D. at 142.)
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In conclusion, let it be said that allotment was first of all a method f
d'estritihg the reservationf and opening 'up Indian lands; it as secondly a
method of bringing security and civilization ito the Indian. Philathropists and
landseekers alike agreed on. the first purpose, while the philanthropists were
.alone in espousing: the second. Considering the power of these.' landseeking
interests and their support by the friends of the Indian, one finds inescapable
the- conclusion that the allotment system was established as a humane and
progressive method of making way for "westward movement."' 7

It cannot be -assumed that these same forces combined in the sane
way inAlaska at the turn of the century to produce an Alaska Allotment Act which should be interprted by analogy with' the' Indiall
Allotment Act of 1887.
,First, there were,,at that time, no large reservations whiich, Wit
definite-boundaries, blocked the development of the railroads.' 8
Second, the lands utilized by the natives were not in great demand by
white settlers as agricultural lands.' 9 Third, perhaps as a consequence
of the-other two factors, there, was relatively little concern in the
nineteenth century with encouraging the Alaska native to adopt a
civilized way of life.
'
Section 8 of the act of May 17, 1884, by which Congress first provided a civil government for the Districtof Alaska, stipulated,
* * *That the Indians or other persons in said district shall not be disturbed
in the possession of any lands actually in their use and occupation or now
claimed by them but the terms under which such persons may acquire title to
such lands is reserved for future legislation by Congress. *U1

In reporting on the bill the Senate Committee noted the state of
flux'which surrounded land development in Alaska and recommended
t

fHearing on H.R. 7902 before. the House Committee on Indian Affairs,. 73d Cong.;. 2d
Sess. 439-40 (1934).
15 "With the exception of the act of March 3, 1891 (26 Stat. 1095, 1101), which set apart
the Annette Islands as a reservation. for the use of the Metlakahtlans, a band of British
.Columbian natives who immigrated into Alaska in a:body, and also except the authorization given to the Secretary of the.Interior to make reservations for landing places for the
canoes and boats of the natives, Congress has not created or directly authorized the creation of reservations of any other character for them." (Solicitor's Opinion, 49 L.X 592,
594 (1923).)
' -Tritten, Beport of Alaska, 5-16 (1903).
PIArticle III of the Treaty under.. which Alaska was ceded to the United States ,[in
18671 (15 Stat. 539), conferred citizenship on all the inhabitants of the ceded territory
'with the exception of the uncivilized tribes' therein, and declared that they "will be subject
to such laws and regulations as the United States may, from time to time, adopt in regard
to the aboriginal tribes of that country.."
"In the beginning,' and for a long time after the session of this Territory, :Congress
took noparticular notice of these natives; has never undertaken to hamper their individual
movements;. confine them to a locality or reservation, or to place them under the immediate control of its officers, as has been the case with the American Indians; and no
special provision was made for their support and education until comparatively recently.
And in the earlier days it was repeatedly held by the courts and the Attorney General that
these natives did not bear the same relation to our Government, in many respects, that was
borne by the American Indians." [Citation omitted.] (Solicitor's Opinion, 49 L.D. 592,
593-94 (1923).)
2123 Stat. 24,:26 (1884).
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that the generallalnd laws not be made' applicable to the Territory of
Alask.. In support of this: de'tision h&
'Coihfitted
stated:
Another reason againstipresent action.upon this, subject is found, in the fact
that the rights of the indians to the land,. or some necessary part of it, -have
not yet been the subject-of negotiation or inquiry. It would be obviously unjust
to throw the whole district open 'to settlement under our land laws until we are
advised what 'just claim the Indians'may have; upon the land, or, if such2 a elaiml
is not allowed, upon- the-beneficenee of' the' Government. 22

In' 18'91 Congress extended the townsite laws' to the Territory of
Alaska while continuing to protect, with laiguagesimilar to'that of
the 1884 act, the lands used and occupied'by' Alaska i'atives23- This
same, language' was repeated in:'1900 in an act making' further pro-

vision for the civil government of Alaska. 24 Departmental decisions prior' to 1900 had maintained that the land
preserved for the natives was not restricted to that on which they actually resided. Access to water supplies, river harbors an'd the use of
trails was also protected. 2 5
In 1902, the breadth of the prohibition received judicial recognition
from the Circuit Court of Appeals, Ninth Circuit:
The prohibition contained in the Act of 1884 against the disturbance of the
use or possession'of any Indian or other person of any land in :Alaska claimed
by them is sufficiently general and comprehensive to include tide lands as well
as lands above high-water mark. Nor is it surprising. that Congress, in first
dealing with the then sparsely settled country, was disposed to protect its few
inhabitants in the possession of lands, of whatever character, by means of
which they eked out their hard and precarious existence. The fact that at that
time the Indians and other occupants of the country largely made their living
by fishing was no doubt well known to the legislative branch of the government,
as well as the fact that that'business, if conducted on any substantial scale,
necessitated the use of parts of the tide fiats in the putting out and hauling in of
the' necessary seines. Congress saw proper to protect by its Act of 1884 the
possession and use by these Indians and other persons of any and all lands in
Alaska against intrusion by third persons, and so far has never deemed it wise
to otherwise provide'

In 1904, the District Court in Alaska. also stressed the importance of
interpreting the 1884 statute according to the natives' normal. way of
life.
22 S. Rep. No.
48th Cong. 2d Sess. 2 (1883).
--:'26 tat. 109584110 (1891).
2481 Stat. 21. 330 (1900).
Fort Alexander Fishing station, 28-t.D. 335, 38f (1896) (only available water supply)
*Benjamin Arnold, 24 LD. 312, 31-14 (1897) (water supply necessary for domestic use
and consumption)-; Louis Greenbaum, 26 L.D. 512, 513-15 (1898) (free and u~irstricted
access to a river harbor by means of a trail or narrow roadway which-led from the village)
Point Roberts Canning Co., 26 LD. 517, 519 (1898) (fresh-water privileges).
2
HTleckmnan v. Sutter, 119 Fed. 83, 85-89 (8th Cir. 1902).
746-471-64
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It is well known that the native Indians of this country by their particular
habits live in villages here and there, in some of which they remain most of
the year and in others during certain summer months; that while their habits are
somewhat migratory, they have well-settled places of abode, and these usually
are not abandoned, though they may vacate them for a few months at a time.
The'history of the habits of these people is well understood?

As a consequence of the legislation and decisions noted above, the
position of the Alaskan native with regard to his use and occupancy
of the land may be thus summarized: subject to the further action of
Congress, the Alaskan native, was protected in his possession of the
land within the territory,, The courts and the Department of the
Interior had.placed. a broad construction on these terms. Protection
,of "occupancy" in the sense that it wasmade applicable to uncivilized
native groups included, not only village lands, but, as well, 'the lands
utilized for fishing, hunting, and like purposes.
It is this special. and particular, context, of philosophy, policyand
law, rather than that reflected. in the. enact ent of allotment statutes
applicable to the United States, which should govern the interpretation of the Alaskan statute.
The third point made .jn the 1956 opinion of the Associte Solicitor
is that the legislative history of the Alaska Allotment Act demonstrates an intent to confine allotments of land to. single tracts of land.
The opinion relies-solely on language from the report of the House
.Committee in favor of the proposed legislation.:
The necessity for this legislation arises from the fact that Indians in Alaska
are not confined to reservations as they are in the several. States and Territories
of the United States, but they live in villages and small settlements along the
streams where they have their little homes upon the land to which they have
no title, nor can they obtain a title under existing laws. It does not signify
that because an Alaskan Indian has lived for many years in the same hut and
reared a family there that he is to continue in peaceable possession of what he
has always regarded his home. Some, one who regards that particular spot as

a desirable location for a home can file upon it for a homestead, and the Indian
or Eskimo, as the case may be, is foreed to move and give way to his white
brother 2 s

While this report indicated a concern with the protection of the
homes of the Alaskan Indians in the sense of protecting the particular
houses in which they live, it does not follow from this conclusion that
Congress chose a means to remedy this situation which limited the
Secretary to the allotment of land on which the applicant had constructed his. permanent house., :,By its terms, the 1906 act was clearly
broader than this in scope. Not until 1956 was "occupancy" of any
Johnson v. Pacific Coast -.S. Co., 2 Alaska 224, 239 (1904).
28H.R.Rep. No. 3295, 59th Cong., lst Sess. (1906).
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kind made a condition of the statute for the granting of an allotment
by the Secertary.
In addition, a full exploration of the legislative history of the
l
Act disclosesthat the Committee report.'represented
Alaska. Allotment
only a fragment of .the material which was before Congress when it
enacted the Alaska statute. The scope of this additional material suggests that the Committee report should be understood to have provided
merely a dramatic sample of the evil which the legislation was.. intended to cure, rather than a definitive and limiting explanati
purpose.
In January' of 1905 President Roosevelt transmitted" to the Senate
and the House of Representatives a report on the conditions and needs
of the natives of Alaska made by a retired Nvy Lieutenant, G T.
.Emmons, and requested legislation alng 'the lines advocated in the
report. 2 9 'The report'was referred to the Senate Committee on Public
Lands and, several months later, Senator. Nelson, 'Chairmian of the
Committee, submitted the report to the Department of the Interior
ode of laws" 'to include, partialy, a
provision, permitting Alaskan natives to secure allotments or title to
the small, tracts of land which they occupied and needed.° In the Department, proposed legislation and a report to the Secretary
of the Interior was prepared by the General Land Office and transmitted to the Committee in January, 1906.21' The proposed legislation
was apparently designed to extend to the. natives of Alaska the rights,
privileges and benefits conferred by the public' land laws upon citizens
,of the United States,32 rather than to provide the Alaskan natives with
a system of allotment, but the material submitted bore directly on both
forms of land disposition.
The basic point made by the General Land Office was that the
Alaskan native's right to acquire and hold property was s'everey and
inequitably limited. Except for qualification under the townsite law,
there: was no means by which he could acquire title to land' because he
was not eligible. for citizenship under existing law 'and was not an
"Indian-f" in the sense Required by the' Indian Allotment Act of 1887.

*along with a request for a

His piropertY,,right was,' exceptzfor the townsite law, limited t uni
disturbed possession.
29S. Doc. No. 106, 58th Cong., 3d Sess. (1905).
"5Letter from Senator Nelson to Secretary of the Interior, quoted in S. Doc. No. '101,
59th Cong., st Sess. (190,G).
5 S. Doc. No. 101, 59th Cong., 1st Sess. (1906).
32 A copy of the proposed bill is not available.
However, the letter which transmitted
the proposed bill from the Department of the Interior to Senator Nelson, refers to the bill
as "extending to the natives of Alaska the rights, privileges, and benefits conferred by the
public land laws upon citizens of the United States." S. Doc. No. 101, 59th Cong., 1st
Sess. (1906).

352

DECISIONS3 OF THEE- DEPATMENT OF THE

INTERIOR

[71' I-D

In addition to referring to the Emmons report, the General Land
Offie included a' report on the condition of the Alaskan' atives'by
J...1W. Witten, a law clerk in the General Land Office- whd1'had been
detailed, on a tour of inspection in Alaska in1903.33 TheWitten report was transmitted to Congress as a part of the departmental response to Senator Nelson. These reports apparently fornied the basib
;core of information before Chairman Nelson and the Senate Cornmittee at the time that the Senator introduce& 5. 5537, the Alaska
Allotment Act, which was amended in the Senate Committee, passed
as amended by the Senat6, and enacted into law f6our months after the
original bill had been submitted by the General Land Office.
'On examiation of 'the Witten and Emmons reports three points are
clear. First, i't was recognized by both reports that the condition of
Alaskan natives and Indians differed greatly according to their cultural. group and the area of Alaska in which they lived. The ability
of the natives to adapt to the new civilization ranged from that of the
Thlingits, Haidas and Tsimsheans of southeastern Alaska who were,
according to Emmons, "an independent, self-supporting population,
fully bapable of rendering such labor as the conditions of the country
demanded'i4 to that of the Copper River Indians who were scattered,
disease-ridden and near starvation as a consequence of the invasion of
the new civilization.
'
Second, it was recognized by both reports that many of the Indians
and natives lived semi-nomadic lives or had more than one homesite
which they considered their own. To the north of Bristol Bay,
Emmons reported that the natives "lived in small communities at
'many points, and might be said to be semi-nomadic, as they have to
'change their homes to keep pace with the movements of their food
supply." 3 Speaking of other groups of natives, Witten stated that:
-

They all live in villages along the rivers or coasts, usually each home fronting
upon the water to afford convenient canoe landings. Many of them also have
additional homes at their fishing and bunting grounds, to which they move their
families during the hunting and fishing seasons. A native village may have
several hundred inhabitants at Christmas and be entirely deserted in May.
When the fishing season arrives they lock their permanent homes and are off
for the temporary ones. It is curious but not uncommon to see these entirely
deserted villages, and so little do they fear theft that nearly all their household
goods are left behind when they go on these trips. 2 '
;

3

witten, Report of, Aaske (1908).
S. Doc. No. 106, 58th Cong., d Sess., 3 (1906).
S'
Id.

at

9.

Id. at 7.;
':.7

Witten, Report of Alaska 24-25 (1903).
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Speaking: of the Metlakahtla, Witten conlinued':
* * K It is the custom of these people-in fact, of all native Alaskans, a.we
have seen-to lock up their winter or permanent hopes, and go abroad 'with their
families to their' fishing' grounds, or to any other locality i which they may e
employed,''for the summer *
'38

Third, both reports indicated expressly that ther6,was no single.plan;
for giving land to the Alaskan natives which would provide a satisfactory means' of llmeeting the differing needs'of each group.s'The

Emmons report opened With the point that:
* * * the native people of Alaska, comprising our-ethnic stocks, living under
varied conditions of country, climate, pursuits, and food supply, differ essentially
from one'another, and consequently demand somewhat different: treatment,, according to their several needs * * i

The Witten report included a number of 'plans put forward by notable residents'of Alaska for the disposition of land to Alaskani na.tives. The Hon. M.%C. Brown, Judge of the first division of. the
United States District Court of Alska, commented: '
In mt opinion extending the'rights now enjoyed by white citizens,: under the
public-land laws, would not be the best policy. The experience of Father Duncan;
upon Metlakahtla Island seems to indicate that the only way of benefiting these
Indians is to sever them as much as possible from connection with the white
population of the country, and to set'aside certain portions of the country,. or
certain lands or islands, where they may take their lands in severalty and have
absolute ownership of the same * * *. The Indians 'of Alaska are prone to live
in villages, and while they can go out from these villages and hunt and fish
during certain:seasons of the year they return to them again for their recrea-,
tion and such comforts of home as they enjoy or appreciate. For this reason I
would suggest that lands be set apart to them where they may have their villages and hones with absolute property rights therein;. where they may take
such horesteads and land outside of their village as they may 'desire, having
them accurately surveyed and set apart in severalty to each of'them or each of
the males.40

Reverend Harry P. Corser, a missionary at Wrangell, comnented :* * * It is the desire of each family to have a home of their own, but they know
little of the Anglo-Saxon's idea of' home life. Most of them have$ fishing and'
hunting houses where they. pass about three months of the year.
* * 'The
T
granting of 320 acres of land to each Indian, not to b sold by them uder ten
years, would help them. Their rights: on their hunting andfishing ground should
be protected. They should be given the same rights to locate land and mineral
claims that are now enjoyed by the whites'
'
'
'

Read in, the context of these reports itis apparent that the, gl
tion proposed .by Senator Nelson and examined by his committee was
designed to authorize the Secretary to develop a program for the
id. at 40.
S. Doe. No. 106, 58th Cong. 3d Sess. 2 (1906).
Witten, Report of Aastk 447
(1903).
41 Id. at 49.
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allotment of land to the natives of Alaska according to the
particular needs of each group.
The express limitations of the statute fall into two classes: first,.
the kind and amount of land to be allotted, and second, the class of
recipients who may become eligible to receive it. No limitation, except for the protection of the preference right, relates to the utilization
of the land by the applicant as a precondition to the allotment.,
Essentially, a prohibition against the allotment of incontiguous
tracts, if it were read into the statute through an examination of the
legislative history, would be based on the, assumption that applicants.
were required to build their "little homes" on the land for which they
applied' as a precondition to the allotment.. This is a precondition of
land utilization by the applicant which is entirely foreign to the xpress limitations in-the statute and is not warrahted by the legislative
history. Rather, the historical and legislative materials out of which
the statute emerged impel the conclusion that the Secretary is authorized to make single allotments of incontiguous tracts of land which,
taken as a whole, compose the single unitwhich is the actual home of
the applicant..
\;

0

:

- -a

II:

e;

Native Custom, Climate and Characterof the Land, and Seasonability
of Occupancy
Under the 1906 Act,'consideration of the meaning of the term "occupied" was limited to situations where an Alaskan native claimed a
preference right to an allotment of land "occupied" by him. It can
hardly be disputed that the Secretary was authorized to consider native
custom and mode of living, climate and character of the land applied
for and customary seasonability of occupancy in allotting land under
this act where no claim of a preference right was involved. The statute is silent with respect to any precondition of land use. The Secretary was expressly authorized to allot lands "under such rules as he
may prescribe." The many specific plans before Congress as part
of the legislative history of the act show that this was no empty delegation, but an authorization to develop and implement a program for
the allotment of land to Alaskan natives that would meet the multiple
needs of-that group.
The limitation on this authority' occurred, if at all, as a result of the
1956 amendment to the act which expressly required the applicant to
make proof satisfactory to the' Secretary of the Interior of substan-
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tially continuous use and occupancy of the land for a period of five
years in order to obtain an allotment. A primary purpose of the 1956
amendment was to permit the allottees to alienate their lands.4 2 To
prevent natives from obtaining allotments for the purpose of selling
the allotted land, Congress enacted into law "the substance of the
Department's present regulations on the subject," of use and occupancy. 4 3 In addition.to other portions of the regulations relating to
the allotment of lands in national forests, this legislative enactment
included the first sentence of that portion of the then existing regulations which stated that: An allotient application 'will not be approved until the applicant has made
satisfactory proof of five years' use and occupancy of the land. as an. allotment.
Such proof must be; made in triplicate, corroborated by the statements of two
persons having knowledge of the facts, and it should be filed in the land office.
It must be signed by the applicant but need not be sworn to. The showing of
5 years' use and occupancy may be submitted with the application for allotment
if the applicant has then used or occupied the land for 5 years, or at any time
after the filing of the application when the required'showing can be made.: The
proof should give the- name: of the 'applicant,'identify the application on which
it is based, and appropriately describe the land involved. It. should show the
periods each year applicant has resided on the land; the amount of the land
cultivated each year to garden or other crops; the amount of crops harvested
each year; the number and kinds of domestic animals kept on the land by the
applicant and, the years they; were kept there; the character and value of the
improvements'made by the applicant and when' they were made, and the use if
kny to which the land has been put for fishing or trapping."

To the first sentence of this section Congress added the modification
that the use and occupancy should be "substantially continuous."

The

letter of transmittal from the Assistant Secretary of the Interior suggests this modification with the commnent that: "The 5-year occupancy
provision should indicate that the occupancy must be substantially
continuous and does not include only intermittent use." 45 In addition,
the term "satisfactory proof" in the regulations was changed to the
term "proof satisfactory to the Secretary" in the amendment.
I The effect of this enactment of Departmental regulations was to
make mandatory under the statute the determination of use and occupancy which, prior to the 1956 amendment, had been discretionary
under the statute except where the-claim of a preference right was inSS. Rep. No. 2193, 84th Cong., 2d Sess. 1, 4 (1956).
Rep. No. 2534, 84th Cong., 2d Sess. 4 (1956).
"19 Fed. Reg. 8860 (1954) (superseded December 6, 1958).
H.R. Rep. No. 2534, 84th Cong. 2d'Sess 5 (1956).
"H.R.
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onftbid th'e Department to the excluvolved. The amendment
sive consideration df the' specific elements of proof. which were listed
in the cGurrent regulatioi but which: were not .adeia -part of the
amiendment.: Not only did the amendment provide thatiproof should
be- satisfactory to the. Secretary but the Secretary etained his basic
responsibility under the statute 'for developing and implementing a
program for-the allotmeitof land tothe qualified applicant..
A. determination of euse and ocupancy which is based on the ap
plicant's reasonable :and substantially continuous use of. the land for
whichhe. applies consistent with his mode of life and the character
of the land and climate furthers the basic purpose of the 1906 act.
At. the same. time, this interpretation affords the. protection against
speculative attempts to obtain. allotments of land for the :purpose .of
sale which was the reason for the insertion of the language in the 1956
amencbment.
Previo us Departmental decisions support an interpretation of use
and occupancy which pernmits the Secretary to consider the applicant's
mode of life and the character of the land and climate while setting out
other limitations on the meaning of this terni which are applicable to
the 1956 amendments.
'i
Historically the phrase "use and occupancy" has its roots in the
recurring reservation of lands in the. "use and occupation" of'the
Alaskan natives for their peaceful possession under the various "civil
government" acts, supra. Early Departmental and judicial decisions,
supra, construed the phrase broadly to protect the natives in their
existing way of life.:
In

Frank:St. Clair4 6 and Prank

St.: Clair

(on petition) 47 decided

in 1929 and 1930, the, Department made its first formal determination
of the meaning of "occupancy" as used in the Alaska Allotment Act.
The St. 7aircases involved an Alaskan Indian who made application
for a one-hundred and sixty acre: allotment claiminag that! he' had
established a preference right to land which had subsequently-been
withdrawn as: part of a. natibnal forest. An inspection of the- land
showed that the Indian had used it as a homesite and.as a base for
fishing operations at certain times duringi the; year. The General
Land Office recommended approval' of the .-allotment. but sought to
restrict it to -an arealof 9.3 acres because this amount appeared sufficient
for the use to which the applicapt intended to put the lnd.
- ---o 52 L.D. 597 (192.9)
4758 rn.D194 (1930).
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On appeal, the Department first approved the full one-hundred and
sixty acres and then, in a second opinion, FrankSt. Clair (on petition),
ruled that the smaller allotment was sufficient where the land: was to
be used solely for fishing purposes. Both opinions affirmed the rule
that occupancy of the land need not be continuous and that residence
on the land was not required to the exclusion of a home elsewhere.!
The first opinion declared its holding in these terms 48 and the second
opinion noted specifically that the applicant had used the land ex-

elusively for.. fishing purposes at certain times during-the year and
that none of the land had been cultivated. 4 9
The first of the St. Clair opinions also drew attention to the per'missibility of interpreting "occupancy" under the 1906 act according
to the culture and environment of the native applicant by referring
to an analogous instance of interpretation under the Indian Allotment
Act of 1887.5°. Although the requirement of "settlement" under that
act differed on the side of strictness from the requirement of "occupancy" under the Alaska Allotment Act, early departmental regulations, quoted in the St. Clai opinion, demonstrated the possibility
of this interpretation:
The nature, character, and extent of the settlement, as well as the manner in
which performed, must be fully set forth in the allotment application. In
examining the acts of settlement and determining the intention and good-faith
on an Indian applicant, due and reasonable consideration should be given to the
habits, customs, and nomadic instincts of the race, as well as to the character
of the land taken in allotment.
. While the act contains no specific requirements as to what shal constitute
settlement, it is evident, that the Indian must definitely assert a claim to the
land based upon the reasonable use or occupation thereof consistent with his
mode of life and the character of the'land and climate'
-

The St. Clair opinions invested. the erm' "occupancy" with the historical standard of protection for Alaskan natives in their use and
occupancy of land*which
afforded them under the laws and
decisions effective prior to the passage of the Allotment Act in 1906.
But the practical effect of the second decision was also to narrow an
allotment of 160 acres to an allotment of a much smaller tract.
Plainly, the second decisioin warned that the actual use and occupancy
of a portion of the tract did not automatically create a preference
.was

4 52 L.D. 597, 601 (1929).
49 53 I.D. 194 (1930).
i6052 D. 597,Q,
S,(1925152 L.D. 383 586 (199 -
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right to the allotment of the full '160 acres, at least where a lesser
amount was, in the opinion of the Secretary, sufficient for the use to
which the applicant was putting the land.
In 1960,: in Herbert H. Hilseher. 52 the Department considered the
meaning of the word "occupancy" as it has been used in the: Alaska
Allotment Act and in section 67.1 of regulations in existence under
the statute prior to the 1956 amendment: "lands occupied by Indians
or Eskimos in good faith are not subject to entry or appropriation by
others."
The opinion concluded that:
Occupancy implies some substantial actual possession and use of land, at
least potentially exclusive of others, such as necessarily results from residence
on or cultivation of land. [Footnote omitted] Such slight and sporadic use of
land as shown by the allotment applicant's storing a boat: thereon is neither
exclusive nor substantial, and, by itself, amounts to actual occupancy of no
larger an area than is required for depositing a boat (about 15 feet long) on the
ground.5'

The requirement of substantial actual Possession and use'of land, at
least, potentially exclusive of others, has been established by judicial
authority in the lower courts with respect to other legislation applicable to Alaska. In addition to United States v. 10.95 Acres of Land in
Juneau, cited in the Hilseher opinion, this interpretation of "occupancy" s supported by two later District Ocourt cases. 56 However,
the reference to residence and:efltivation in the HitscherKopinion, if
that reference was intended to inply that other instanceso occupancy
engendered by the native according to his natural culture and environment would be inadequate to show substantial actual possession and
use of the land; must b' restricted to the interpretation of' existing
regulations. In view of the history of the Alaska Allotment Act and
the interpretation of the term "occupanc" maadeeinearlier decisions,
supra, there is no justification for treating the reference to residence
and cultivation in the Hilsoher opinion as disclosing a limitation on
the authority of the Secretary which would prevent him from promulgating regulations,; such as those considered in this memorandum,
that evidence a broader policy.
In summary, the Secretary is authorized to. promulgate regulations
which provide for a determination of "use and occupancy" of the land
62'67 I.D. 410 (1960).
5. 43 CPR 67.11.
5' 67 I.D. 410, 416 (1960).
5.75 F. Supp. 841 (d Div. Alaska 1948).
56United States v. Libby, McNeil A Libby, 107 F. Supp. 697, 701 (st Div. Alaska, 1952)
United States v. Alaska, 201 F. Supp. 796, 799-800 (Alaska, 1962).
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according to the natives' mode of life and the climate and character
of the land. Taking these factors into consideration, such use and
-occupancy requires a showing of substantial actual possession and
use of the land, at least potentially exclusive of others. In addition,
the 1956 amendment requires that such use and occupancy be substantially continuous for the period required. Mere intermittent use,
by itself, is not sufficient.

Tracts No Smaller Than Forty Acres In Size and Conformed to the
BegularRectangular'SurveyPattern
The Alaska Allotment Act authorizes the Secretary to conduct a
program for the allotment of land "in his discretion" and under
such rules, as he may prescribe." The introduction of a rule that
allotments will not be made in units smaller than forty acres in size
and conformed to the regular rectangular survey pattern is clearly
within this authorization. The burdens which. would attend -a contrary conclusion have proved to be substantial, both with respect to
the practical administration of. the program for Alaska allotments
and with respect to the coordination of this program with other programs for the disposition of land in Alaska. Absent a reference to
the regular rectangular survey, each allotment of land requires a
special and detailed survey of the tract for which application is made.
After the land is allotted, special steps must be taken to maintain
records which relate the nonconforming grant of land to the regular
rectangular survey of lands-under which the ownership of-other lands
in Alaska is identified. Notwithstanding the careful. maintenance of
special records, the different systems of land identification appreciably
increase the likelihood of boundary .disputes and conflicting claims
under Federal programs for the disposition of land in Alaska., These
burdens appear to amply justify the rule as a reasonable one under
the circumstances.
It also appears proper for the Secretary to proscribe by regulation
in advance that a determination of the applicant's use and occupancy
of a significant portion of any conforming forty-acre tract shall normally entitle the applicant to an allotment of the full tract, where no
cOn fiig
claim is involve&.5
The-requirement of substantially con57
Presumably, such regulations 'would also provide that the tract must be reasonably
compact in form.
:
: 1
II
I .
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tinuous use and occupancy of the land for which application is made,
imposed by the 1956 amendment, should not be construed to restrict
his discretion in this respect.
The general purpose of the act as it now stands is to enable the native to obtain title to the land which he uses and occupies. If the compelling administrative need for the disposition of tracts of a minimum
area which conform to the regular rectangular survey is also recognized as administratively necessary for the reasons just stated, the
Secretary is within his authorized discretion if he determines that
use and occupancy of a significant portion of a conforming forty-acre
tract is use and occupancy of the entire tract. within the meaning of
the act.A
However, where 'two or more native occupants, otherwise qualified,
are shown to have enjoyed use and occupancy of significant portions
of the same forty-acre tract, protection of the status of each would
require an exception to the general practice of minimum forty-acre
grants in favor of an equitable allocation of 'the forty-acre tract. Similarly when the claim of a native occupant and the claim of another
applicant under some other statute authorizing the disposition of land
overlap as to a given forty-acre tract, exception to the general rule
would be required. A rule for the allotment of smaller conforming
tracts would be appropriate in both cases.

IV
Guidelines for ProposedRegulations
In conclusion, the answer to the specific questions posed by your
memorandum follows:
* 1. The Secretary is authorized under the Alaska Allotment Act to
make a single allotment of incontiguous tracts of land.
2. TheSecretary is authorized to consider (a) native custom and
mode of living, (b) climat6 and character of the land applied for
and (c) customary seasonability of occupancy in determiningwhether
6 It should be noted that this conclusion is not inconsistent with the result reached in
either the St. Ctiat case or the Hiischer case. Not only did both eases involve the assertion
of the statutory pteference-right by the applicant rather than the limits of the -Secretary's
rule making authority under the statute, but the second St. Clair opinion relies heavily on
the fact that the grant of the lesser amount of land (9.3 acres' instead of '160 acres)
appeared in.the judgment of the departmental oficials involved to be' sufficient where
it was to be used solely for fishing purposes. Neither opinion precludes the Secxetarytfrom
.adopting.a policyof conformning native,allotments to -te rectangular, survey pattern with
a minimum grant of a quarter-quarter section (forty acres).
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an applicant for an allotment has shown substantially continuous use
and occupancy of the land for a period of five years. However, the
statute requires a showing of use and occupancy which, taking the
factors listed into consideration, is based on more than merely intermittent use and indicates some substantial actual possession and use
of the land, at least potentially exclusive of others.
3. The Secretary may provide that allotments should be no smaller
thasi forty acres in size and conformed to the regular rectangular survey. pattern. He may also prescribe that a determination of the
applicant's use and occupancy of a significant portion of any conforming forty-aore tract shall be deemed to be use and occupancy of the
full forty-acre tract, except where a conflicting occupancy is involved.
Where conflicting occupancies are involved, the Secretary must make
an equitable alloeatiop of the forty-acre tract. A rul6' for the allotinent of smaller conforming tracts'would be appropriate in these cases.
EDWARD WEINBERG,

Acting SolicitorELLIOTT, INC.
A-29816

Decided September 28, 1964

Oil and Gas Leases: Rentals-Oil and Gas Leases: Royalties
An oil and gas lease which converts to a minimum royalty basis during its

primary term because of the discovery on it of oil and gas in paying quantities remains in a minimum royalty status even though production ceases
and the part of it which had been put in a known geologic structure is
reclassified as not within a known geologic structure, but, it reverts back
to a rental basis ff the lease is extended fora five-year period.

Oil and Gas Leases: Rentals-Oil and Gas Leases: Royalties
Where an office of the General Accounting Office, after an audit, requests the
local land office to demand minimum royalty payments from a lessee for
seven years of an. extended oil and gas lease term and, upon appeal, the
Comptroller General decides that only annual rentals paid by the lessee
were' due, the Department will not require the lessee to make any additional
.payments for the extended term.
APPEAL FROX THE BUREAU OF LAND

AANAGEXENT

Elliott, Inc. has appealed to the Secretary of the Interior from a
decision dated Septeniber 10, 1962, of the Division of Appeals, Bureau
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of Land Management, which affirmed a decision of the Sante Fe land
office demanding payment of $6,579.42 due the United States for oil
and gas lease Las Cruces 069053. The amount represents the differ-ence between the rental paid for seven years of the extended term of
the lease and the minimum royalty claimed as due for those years,,
plus minimum royalty for the last year of the primary five-year term
for which neither rental nor royalty was paid.
The lease was issued as of August 1, 1949, for 1,458.23 acres. A
productive oil and gas well was completed on the lease on May 5, 1952.
By memorandum of June 18, 1952, the Geological Survey determined
that the 40-acre tract on which the well was located was within the
known geologic structure of a producing oil and -gas field. The lessee
thereafter paid a minimum royalty of $1 per acre per year on the
leased premises for the'following fourth lease year extending from
August 1, 1952 to July 31, 1953. Subsequently, the flow of oil and gas
ceased and efforts to induce a renewed flow were unsuccessful. Accordingly, on June 15, 1954, after the well had been plugged and
abandoned, the, Geological Survey changed its determination of the
existence of a known geologic structure and notified the manager of
the Santa Fe land office of this action.
On June 28, 1954, after he was notified by the Geological Survey of
this action, the lessee filed a request for a five-year extension of the lease
accompanied by an advance payment of rental for the sixth lease year
in the amount of fifty cents per acre. The application was filed pursuant to section 17 of the Mineral Leasing Act, as then amended, 60,
Stat. 951. (1946), which gave the holder of a noncompetitive oil and
gas lease the right to obtain a five-year extension as to land not situated within the known geologic structure of a producing oil and gas.
field at the end of the primary term of the lease. The land office extended the lease in'its entirety from August 1, 1954 to July 31, 1959.
On February 1, 1956, L. E. Elliott and his wife assigned the lease to
Elliott, Inc., and the assignment was approved as of March 1, 1956.
On June 3, 1959, one tract of the leased premises was assigned to.
Arnold S. Bunte and this assignment was approved effective as of July1, 1959, with a consequent extension of both the parent and the newsegregated lease for a period of two years to June 30, 1961. Both leases
expired on June 30, 1961. The rental of fifty cents per acre per year-
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was paid through the seventh, eighth, ninth, tenth, eleventh, and
twelfth years.
On August 25, 1961, the Santa Fe land office received a letter from
the Dallas office of the General Accounting Office dated August 23,.
1961, recommending that the land office collect $6,579.42, an amount
sufficient to cause'the payments made under the lease to equal minimum;
royalties due 'for the lease years commencing August 1, 1953, and ending June 30, 1961. The letter stated that the Geological Survey records
disclosed that under frmer departmental regulation 43 CFR 192.81,
now 43 CFR, 1964 Supp., 3125.2, the minimum royalty obligation of
the lease became effective for the lease year beginning August 1, 1952>
and added:
* * * It is our understanding that once the minimum royalty provision attaches
it continues in effect for the life of the lease.
We noted that the Director of Geological Survey in his memorandum of June
15, 1954, determined that the lands: in the lease were not within a known geo-

logical structure. We found no evidence which shows that this determination
disturbs or could disturb the minimum royalty status of the lease.

'We recommend that your office take action to collect amounts from the lessees.
which will bring their payments to equal minimum royalties due for the lease
years ended July131, 1954, 1955, 1956, 1957.1958, 1959, 1960. and June 30, .1961
(or $6,579.42). * * *

The land office thereupon demanded that sum of the lessee and,
upon appeal, the Division of Appeals affirmed its action.
Upon Elliott, Inc.'s further appeal, the Secretary requested the
opinion of the Comptroller General of the United States as to the
correctness of the demand made upon the appellant.
In a letter dated August 31, 1964, numbered B-154709, the Acting
Comptroller General first .stated, that a lease which goes on a minimum royalty basis after production in paying quantities is obtained
remains on a minimum royalty basis so long as'the lease subsists,
regatdless of whether it is thereafter-possible to continue production.
Ile then held:
* * * it is our opinion that a reclassification of the leased lands in this case
to exclude them from "a known geologic structure" would have been necessary
to permit an extension of the lease for an additional period of five years, and
that such reclassification would be controlling on the question as to whether
royalties instead of minimum rentals were to be paid during the entire extended
term of the lease if no discovery of oil or gas in paying quantities was made
after the primary term of the lease.
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The reclassification of June 15, 1954, appears to have been based upon a reasonable determination that the discovery made by the lessee was of such minor
significance as to require the conclusion that the Department was not required
to continue in effect the original determination that the lands covered by the
lease were within the known geologic structure of a producing oil or gas field
when the original term of the lease had expired. Otherwise, and depending:
upon whether the lease: could qualify for an indefinite extension of the lease
period upon a showing that drilling operations were being diligently prosecuted
on the expiration date of the primary lease period, any further leasing of the
lands could not have been made except on a competitive bidding basis as required
under the first paragraph of the amended section 17 of the Mineral Leasing
Act of 1920. We doubt that it would have been possible to obtain reasonable
offers if the bidders in that event were fully informed of the results of drilling
operations made by the previous noncompetitive lessee, or that the Congress ever
intended to restrict your Department in the matter of making reasonable classifications or reclassifications of lands available for oil and gas exploration
purposes.

Ordinarilyj where a lessee exercises a right to obtain an extension of his
lease, it is to be presumed that rental or other consideration payable under the
primary term of the lease would continue in effect during the extended period.
Thus, it might be argued that the noncompetitive leasing statute here involved
contemplated the continuance of minimum royalty payments regardless of any
change made in the classification of the leased lands before the end of the initial
five-year period of the lease. However, in our opinion, such construction of the
statute would accomplish in this case an unreasonable and improbable result
such as may not properly be assumed to have been the intention of the Congress.
Accordingly, we do not consider the extensions of the lease granted in this
case to have been invalid in any respect, although made with the apparent understanding that minimum royalties-would not be charged unless and until a new
discovery- of oil or gas in paying: quantities was made. It appears that the
lessee is indebted to the United States only for the minimum royalty payment
due for the fifth lease year. * * * '

* Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM .2.2A(4) (a) 24 F.R. 1348),
Departmental Manual; in accordance with the Comptroller General's
opinion, the decision of the Division of Appeals is: affirmed insofar
as it demands payment of $1,459 as minimum royalty for the fifth
lease year and is reversed insofar as it required the pay ment: of any
sums for the extended years of the lease, and the case is remanded for
further proceedings consistent herewith.
Hox,
Assistant Solicitor.

ERNEaST F.

-
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'See:
Murphy Corporation, 71 I.D. 233 (1964), for adiscussioh of other-situations in
which a lease may revert to a rental status after having been subject to minimum royalty.
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Contracts: Appeals
An appeal from findings of a contracting officer -granting an extension of
time which is taken solely on the ground that the findings state an erroneous
reason for granting the extension will be dismissed, where it appears that the
challenged statement will have no relevancy or effect in the adjudication of
any ungranted claim of the appellant.
'BOARD OF CONTRACT APPEALS

These appeals relate to extensions of time under a contrac of -tei
iBureau of Reclamation for the construction of transmissiba lih&
forming part of the Trinity River Division of the Central Valle'
Project in California. -:The contract, which was dated January 16,
1962, was on Standard Form 23 (January 1961 edition) and incorporated the General Provisiolls of Standard Form 23A.(April 1961
edition) for construction contracts.
The work to be done was divided into two schedules. The, completion date. for Schedule No. 1 was October 4, 1963, but, the work: was notaccepted as substantially complete until December 31, 1963, a delay'
of 88 days. The completion date for Schedule No. 2 was July 6,1963,
but the work was not accepted as substantially complete until October'9, 1963, a delay of 95 days. The contract provided for the imposition of liquidated damages on account of inexcusable delays at the'
rate of $1,000 per day. for Schedule No. 1 and $500 per. dayfor
Schedule No. .
The contracting officer in findings of fact dated October'17, 1963,
found that excusable delays aggregating 100 days had occurred with
*respect to each schedule. He particularized the, loss of time as consisting of 71 days caused by a strike and 29 days caused by unusually
severe weather. The contractor timely appealed, from this decision, the
. .
:
,:
.(,
;
appeal being dockdeted .as lB CA-410.,
'Subsequent to the taking'of. the appeal, the contracting officer rescinded his fidings of fact and issued new ones, dated November 26,
1963. The new findings were'thc same asthe oiriginialones except for
the addition ostaternents to the effect that the. 100 days of delay had
projected the work under Schedule No. 1 into the rainy season, and
that the extent to which such projection might call for an extension
of fime beyond 100' days would:be determined later.' The contractor
71- LD.- No. 10
749-564-E4-1
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timely appealed from this decision, the appeal being docketed as
IBCA-417...

The Government.has filed a motion to dismiss which is predicated
on the view that the appeals are moot since both schedules were actually
completed in a lesser time (88 days for Schedule No. 1; 95 days for
Schedule No. 2) than the 100 days allowed by the extensions granted
by the. contracting officer (without taking into account his concession
that an .additional extension might 'be granted later fo Schedule
No. X1)
.

;

:

V

'Appellantt' contends, however, that the appeals are not moot. In
support of this contention appellant points out that its requests for
time extensions were based upon a study made for it by a firm of
consulting 'engineers. The study concluded that the work ol Schedule
No. had been delayed for 30 days by the strike, 30 days by the
weather, 2' days by changes in the plans, and 118 days by delays of
the Government in furnishing right-of-way for the trasmission lines
and that the work.on Schedule No. 2 had been delayed for 30'"days by
the strike, .15 days by the weather, and 49 days. by delays of the Government in furnishing right-of-way for the transmission lines. The
contracting officer, on the other hand, evaluated only the'strike and
the weather in his findings, and did not mention the alleged changes
in the plans or the alleged delays in furnishing right-of-way. 'Appellant asserts that the.contracting officer erred in allowing more time
for the strike and the weather than had been requested, and, conversely,
in' allowing no time at all for the alleged delays in furnishing rightof'way. It says that these errors might effect its "claim for
quitable adjustment because of acceleration of the work"' or its "claim
for the Government's delay in furnishing right-of-way." Neither of
the claims just mentioned are the subject of any appeal now pending
before this Board, but appellant evidently fears that were they to be
brought before the Board or to be sued upon in the courts, the findings
that form the subject of the present appeals mightbe accorded binding
effect if. left unchallenged.
The problem thus presented is essentially the same as one which the
Board had occasion to consider in Utah Costmotion Comn'any.'
lThe
pertinent portions of that decision read -as' follows:
The. statements of appellant's counsel make it apparent. that this appeal
[IBCA-140] was taken solely because of appellant's fear that its claim for
additional compensation might be prejudiced unless it challenged the contracting
officer's findings that the delay in the completion of the job was caused by a
flood. This fear is not well gr6unded: The findings in question have to dotsolely
with the question of whether the delay in completion was excusable. under
IPCA-133 and IBCA-140 (June 10, 1960), 67 I.D. 248, 60-1 BCA par. 2649 2 Gov.
Contr. 397.
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Clause 5, "Termination for Default--Damages for Delay-Time Extensions," of
the General Provisions of the contract. They have nothing to do with the
question of whether the delay was one for which additional compensation would
be allowable. Prior to the making of such findings, the contracting officer, in
his latter decision of August 30, 1957, had disclaimed any jurisdiction to consider
appellant's claim for additional compensation. Hence, it is obvious that he
could not have intended that the findings with respect to the cause of the delay
in completion should apply to the latter claim.
In view of the foregoing the Board holds that the findings challenged in
IBCA-140 will have no relevancy and no effect in such further proceedings as
may be had before the contracting officer or the Board for the adjudication of
those additional compensation items that are subject to administrative determination, 2 as provided for in the -portion of this opinion dealing with
IBCA-133. With respect to those additional compensation items that are not
subject to administrative determination; the following statement of the- Court
of Claims would seem to be pertinent:
On the question of the assessment of liquidated damages the findings of the
contracting officer as to the facts and the extent of the delay were made final
and conclusive, subject to appeal to the head of the department; but on the;
question of whether or not the- defendant had caused a delay for which it should.
be muleted in damages, they have not agreed that his findings of fact should
be final and conclusive. 3
It must be concluded that the appeal in IBCA-140 presents no justifiable issue
of law or fact. The only relief asked for by appellant is a declaration that the
contracting officer should have granted the 365-day extension of time for a
reason other than the one-he assigned for granting such extension. As appellant
does not want us to shorten, lengthen, or otherwise alter the extension of time,:
it is evident that the asking of the requested declaration would involve the
determination of a purely hypothetical question insofar as the extension itself
is concerned. Furthermore, since the various parts of appellant's claim for,
additional compensation must be adjudicated on the basis of their own merits,
and not on the basis of the reason assigned by the contracting officer for granting
the time extension, the requested declaration would also involve the determination of a. purely hypothetical question insofar as the matters that form the
subject of the appeal in IBCA-133 are concerned.
Accordingly, BCA-140 is dismissed.

It is true that in suits by contractors for damages on account of alleged Government delays, findings by contracting officers that the.
delays alleged had in fact been caused by the Government have sometimes been accorded evidentiary weight, as being. in the nature of
2

ilectrical Builders, Inc., IBCA-406 (August 12, 1964), 1964 BCA par. 377.
Accord: Continental
Quoted from Langevin v. United States, 100 Ct. Cl. 15, 30 (943).
Illinois Nat. Bank d; Trust o. v. United States, 126 Ct. Cl. 631, G40-41 (1953).; Anthony
P. Miller, Emc. . United States; 111 St. a. 252, 330 (1948) ; Schmoll v. United States, 105
Ct. Cl. 415,458 (19.46) ; Silberblitt& Lasker, Inc. v.- United States, 101 Ct. Ci. 54, 80-81
(1944).
Accord:

a
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admissions against interest4 Such a qualification of the Langevin
principle, however, obviously could have no application to a situation,
like the one here in question, where the contracting officer has made no
finding to the effect that delays were caused by the Government. The
Court of Claims in a recent decision not only recognized that there is
no reason to depart from the Langevn principle in a situation of the
present type, but also reaffirmed the soundness of that principle as a
matter of public policy, saying:
We think it decidedly unwise to give almost-conclusive weight to the contracting officer's decision to grant extra time, for such a rule would tend to
foster a policy which will ultimately work to the detriment of all contractors.
In doubtful cases, contracting officers would be quite wary of granting additional
time for fear that their decisions may later become the foundation for a breach
of contract action.'

We believe that the line of reasoning developed in Utah Constetion
CoImpany is both sound and applicable to the matters now in dispute.
The fact that there the contracting officer had disclaimed any jurisdiction to consider the claim for additional compensation was not so
material to the decision as to necessitate the reaching of a different
result here. Accordingly, we held that the present appeals present
no j usticiable issue of law or fact.
The appeals are dismissed.
HERBERT J. SLAUGHTER,

Deputy Chairman.

I OXCNUR:
PAuL H. GANTT, Chairman.
I CONCUR:
THOMAS M. DURSTON,

Member.

UNITED STATES v. GILBERT.0. WEDERTZ
A-30126

Decided October 15, 1964
Mining Claims: Mill Sites
A mill site claim is properly declared invalid where the claim is not occupied
or used for mining or milling purposes.

Mining Claims: M-ill Sites
The use of a rehabilitated structure on land embraced in a mill site claim
as, a base for occasional prospecting activities on nearby patented. lode
A. Fuler Co. V. Untted States, 108
United States, 105 Ct. C 284, 329-30

4 George

Co. v.

Ct. C 70, 93-94 (1947) ; James Stewart &
(1946); Irvin &Leighton v. rnited States,

101 Ct. C1. 455, 475-76 (1944).
5 Robert N. Lee & Go. v. United States, Ct. CL.

No. 252-60 (January

24, 1964).
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claims and the intention to use the land in the future for workmen's housing
and an assay office presumably when the claims are developed are not
sufficient to comply with the requirements of section 2337 of the Revised
Statutes for obtaining a mill site.

Administrative Procedure Act: Adjudication-Administrative Procedure
Act: Hearings
Where a hearing has been held in a contest, the record made at the hearing
shall be the sole basis for a decision and evidence submitted at a later date
cannot be considered in deciding the case on the merits.

Rules of Practice: Appeals: Generally
The oral argument which is authorized on an appeal to the Secretary is not
a hearing at which evidence may be submitted but an opportunity to present
argument orally on the case record as previously made.

Rules of Practice: Evidence-Rules of Practice: Hearings
Evidence submitted outside a hearing in a contest case cannot be considered in
deciding the case on the merits but can be considered to determine whether
or not a further hearing is warranted.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Gilbert C. Wedertz has appealed to the Secretary of the Interior
from a decision of the Assistant Director, Bureau of Land Management, dated August 12, 1963, vacating a hearing examiner's decisiof
and declaring null and void the Bokee mill site, situated in

sec. 19,

1 N., R. 25 E., M.D.M., Mono County, California, a part

of the

T.

Inyo National Forest.
At

the request of the Forest Service, Department of Agriculture,

a contest was brought by the United States against the mill site on the
grounds that
the mill site is null and void because there is no quartz
mill or reduction works on it, and it is not used or occupied for mining
or milling purposes.

In

a decision dated

Match 9,

1962, thehearing

examiner held that, as the Bokee mill site is located in

a remote area,

miles from any habitation, the rehabilitation on it of a dwelling house
is

a substantial use and improvement of th

land, and that, as the

-house was rehabilitated for workmen employed in
mine, the mill site is used for mining purposes.

connection with a
For this reason, he

dismissed the contestant's complaint.
A subsequent decision by the Assistant Director, Bureau of Land
Management, vacated the hearing examiner's decision, declared the
mill site to be null and void, and rej ected the patent application
Wedertz had filed for the mill site.

The AssistantDirectdr held that
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the evidence of record does not support a finding that the mill site
claimant is entitled to a patent at this time because he has not shown,
a present occupation or use of the tract as would satisfy the requirements of section 2337 of the Revised Statutes (1875), 30 U.S.C. § 42
,(1958). Specifically, the Assistant Director found that the evidence
compiled at the hearing does not show that the mill site is being used
as the present living quarters for a crew engaged in operating the
Wedertz mining property or an office or storage place in connection
with the operation of a mine as alleged in the patent application. He
found that the only present use being made of the mill site is as a
storage place for material to repair two cabins which were on the
land when Wedertz acquired it, and as a place for a consulting geologist to spend three to five nights a year while exploring a tunnel
leading to a mine, but not operating a mine.
In his appeal to the Secretary, Wedertz has expressed general dis.agreement with the Assistant Director's decision.
The record compiled at the hearing conducted in the instant case has
been carefully reviewed. That record does not support a finding that
the appellant is entitled to a patent to the Bokee mill site at the present

time.
Section 2337 of the Revised Statutes, supra, permitting entry of
mill sites, reads as follows:
Where nonnineral land not contiguous to the vein or lode is used or occupied
by the proprietor of such vein or lode for mining or milling purposes, such nonadjacent surface ground may be embraced and included in an application for a
patent for such vein or lode, and the same may be patented therewith, subject
to the same preliminary requirements as to survey and notice as are applicable
to veins or lodes; but no location hereafter made of such nonadjacent land shall
exceed five acres, and payment for the same must be made at the same rate as
flxed by this chapter for the superficies of the lode. The owner of a quartz
mill or reduction works, not owning a mine in connection therewith may also
receive a patent for his mill site, as provided in this section.

This section provides for two classes of claims. The second class
is not pertinent in the instant case as it makes the right to patent a
mill site dependent upon the existence on the land of a quartz-mill or
reduction works, of which there is none. In the first class, however,
the use or occupation of the land "for mining or milling purposesl': is
the only prerequisite to a patent. It is under this class that the
appellant seeks. a patent for the Bokee mill site.
The use or occupancy contemplated by the Revised Statute section
2337, supra, was discussed in Alaska Copper Conmpany, 32 L.D. 128
(1903). At page 131 of that decision the Department said:
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* 8 * A mill site is required to be used or occupied distinctly and explicitly
for mining or milling purposes in connection with the lode claim with which it
is associated. This express requirement plainly contemplates a function or
utility intimately associated with the removal, handling, or treatment of the
ore from the vein or lode. Some step in or directly connected with the process of
mining .or some feature of milling must be performed upon, or some recognized
agency of operative mining or milling must occupy, the mill site at the time
patent thereto is applied for to come within the purview of the statute. * * *

There is no contention by the appellant that the mill site is being
used for milling purposes. The only question is whether it is being
used for mining purposes. A careful reading of the transcript of
the hearing reveals the following:
In 1954 Wedertz bought at a tax sale 6 lode claims which had been
patented in the early 1880's (Tr. 22-23, 34). The claims are located
high on a ridge and a tunnel was driven into the claims at a level
several hundred feet lower. The tunnel was driven in a distance of
2300 feet (Tr. 37), apparently the last 750-800 feet in the period 19321q37 (Tr. 40) and the first portion in the 1880's (Tr. 34). The Bkee
mill site is located on a bench a short distance beyond the tunnel portal.
The mill site was the site of the town of Bennettville which was constructed in order to drive the tunnel in the 1880's (Tr. 34).
Located on the mill site are two wood buildings. The Govermnent's
sole witness, a mining engineer, testified that they were of considerable
ages the smaller one being in a poor state of. repair. The larger one,
a 2-story structure, approximately 25 by 30 feet, was also weatherbeaten -buthad been repaired. It was locked so he could not see inside
but at the time of his visit he observed no use being made of the mill
site. (Tr. 10-12,14.)
Wedertz testified that after he purchased the claims, he wanted to
examine, explore, and develop the mines so he engaged a geologist,
Elmo W. Adams, to check the property (Tr. 23). He had Adams
prospect the surface of the claims and Adams and another person
entered the tunnel, using oxygen equipment (Tr. 27-28). Adams'
reports on mineral content seemed promising (Tr. 29), and; Wedertz
intended to develop and explore the property (Tr. 30). However,
money was the factor and he hoped that once he had a patent to the
mill, site Adams would be able to help find people who would be interested in developing the property. Also the current prices of gold
and silver had a bearing and he anticipated there might be a change
in the situation. (Tr. 30.) He thought the mine was last actively
worked in the 1930's, that only nominal amounts of materials had
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been'removed since, and that the mine had not actually produced any
mineral in quantity(Tr. 32).
Adams testified that there ,is alot of mineralization on 'thie clims
but that he could not. see millions of dollars of ore in' sit, "nor
thousands of dollars, even" (Tr. 36). His opinion was that the claims
should be explored through the tunnel, that samples should be taken
from the tunnel "with -the point in mind 'that we want to sample to
find further prospecting and that will be a long laborious job" (Tr.
37). He said that the' property could' not be explored without the
.mill site, that "it would multiply the costs of exploring this mine and
developing the mine tremendously without a mill site-withouat a place
in which to stay, and so on" (Tr. 39).
V
* As for the two buildings on the mill site, Wedertz said he had
strengthened the. smaller one "which originally is believed to have
been the 'assay office, and which I intended to use as-an assay of&"
(Tr. 26). He said he had equipped the larger building with a wood
stove for cooking and heating, and that there are cooking utensils, a
bed and mattress there "and everything" (Tr. 30-31). He stored
shingles in it for further repair of the buildings and tools-shovels,
picks, hammer; saw' (Tr. 31-32).
Adams testified that since 1955 he had probably spent 3 to 5 nights
a year in the larger building (Tr. 39).
'Wedertz testified that he had cut a trench to drain water from the
mine entrance, rebuilt the framework around the mine, and bought
3 ore cars one of which was in the tunnel. (Tr. 27-28):.
This summary of the evidence shows that there has been no mining
of any ore from. the claims since Wedertz acquired them and located
the mill site in 1954. Only the larger building on the' mill site has
been used in any way and that has been insubstantial-as very inifrequent overnight accommodations for Adams and as a storage place
for some hand tools and some supplies.' The use of the tools was not
specified; they may have been used to cut the drainage trench and
rebuild the tunnel framework but may have been used as much or
more to repair the two buildings.
All the work done on the claims' has been in the nature 'of exploration, to find substantial mineralization no work has been done in the
way of developing any production. Apparently production will have
to: wait upon interesting others to invest and possibly upon increases
in the prices of gold and silver.
The testimony at the'hearing therefore falls considerably short of
substantiating the statements in the amended application for' patnt
of the mill site that it and the buildings on it have been used as
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necessary facilities in connection with "mining. operations" on the
patented -claims and that the larger building "is used for living quarters for crew engaged in these operations."
The use made of the mill site also falls far short of the test laid down:
in the A aska Copper Company case, s8upra. To hold that Wedertz is
entitled to a patent in face of the evidence adduced would mean that
any prospector could claim as a mill site his base of operations when
he is merely prospecting in the vicinity for a discovery. The result
could well be the anomalous one of the propector obtaining a patent
for a mill site although he is uniable to make adiscovery whicl. will
sustain a valid mining claim. . The fact that the claims here-have been
patented is not a critical distinction since all the indications are that
at the time when Wedertz acquired the claims there was no, longer any
valid discovery exposed on the claims.' Of course, since.the claims
have been patented, this would have no bearing on the title to the
land. The point is, however, that, merely because a mineral patent has
been issued for a tract of land, all operations undertaken thereon at a
later time are not necessarily mining operations so. far as the mill site
law is concerned.
To repeat, the only activities shown by the record to have been
engaged in by Wedertz on the claims are prospecting activities aimed
at determining what mineral values exist on the claims. They are
indistinguishable from the activities of any prospector who is exploring
ground that seems to hold some promise. The prospector too has need
of. a place to live.and to keep supplies and equipment. :-But clearly a
prospector is not entitled to claim a mill site; neither is Wedertz.
-Accordingly, the Assistant Director was correct in holdingthat the
evidence compiled at the hearing does not permit the granting of a
patent for the Bokee mill site claim at the present time. As this conclusion is dispositive of the case, we need not consider the contention
of the Forest Service that an application for a mill site cannot be filed
independently of anapplicationfor patent tothe lode claims for which
the mill. site is required.
One procedural point remains for consideration.. Ii his statement
of reasons for his present appeal Wedertz made a number of assertions
as to .use of the mill site which do not. appear in. the transcript of hearing. He also submitted an additional statement. of reasons, attaching
'See United States v.,.AlvI8 P. Denaion et al., 71 I.D. 144 (1964), and the cases there
cited, for the, various circumstances under which a valid discovery may be lost with the
passage of time.
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an affidavit by Adams making additional statements as to work that
had been done on the mill site and the claims.
The Forest Service filed a motion to strike the statements of reasons
on the grounds that the factual assertions made in them were unsworn,
not subject to cross-examination, and not subject to rebuttal. In reply
Wedertz requested an oral argument at which cross-examination could
be had.
In accordance with section 7 of the Administrative Procedure Act,
60 Stat. 241 (1946), 5 U.S.C. § 1006 (1958), the Department's rules of
practice provide that where a hearing has been held in a contest the
record made at the hearing shall be the sole basis for a decision. 4
CFR, 1964 Supp., 1840.0-8. Therefore any evidentiary matter submitted by Wedertz after the close of the hearing cannot be the basis
of any decision in the case.
In this connection it may be noted that the oral argument authorized
in the discretion of the Secretary on an appeal to him (43 OFR, 1964
Supp., 1844.6) is not a hearing for the reception of testimony and other
evidence. It is simply an opportunity afforded for the presentation
of argument orally on the basis of the record already made. It is
essentially the same as the opportunity afforded for the presentation
of argument to an appellate court.
The additional factual assertions made by Wedertz on his present
appeal cannot, therefore, be considered in deciding this case on the
merits. They can, however, be considered to determine whether they
afford a basis for ordering a further hearing in the case. They have
been examined for that purpose. Although they consist of more assertions as to use made of the larger structure on the mill site for storage
purposes and work done on the mining claims, there is still no contention that anything more than prospecting or preparations for future
mining operations has been done. There is no claim of actual mining
operations in the sense of removing ore. Accordingly, the ordering of
a further hearing would not appear to be productive of any significant
facts which might be pertinent to a decision on the merits.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the
motion of the Forest Service to dismiss the statements of reasons is
denied, the request for oral argument is denied, and the decision of the
Assistant Director is affirmed.
F. HoM,
AesistantSoliwtor.

ERNEST
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Rules of Practice: Appeals: Dismissals
In situations where the certifying officer submits to the Comptroller General
a question of law for a decision pursuant to 31 U.S.C. 82d, since he doubts
the legality of a payment, the Board will not dismiss the appeal for lack of
jurisdiction under circumstances such as present here. The Board is bound
by a decision of the Comptroller General, pursuant to 31 U.S.C. 82d, that a
specific change order is null and void. However, this does not deprive the
contractor-appellant of his contractual right to be heard by the Board concerning changes and extras which have not been disposed of with finality
by the Comptroller General.
BOARD OF CONTRACT APPEALS

On April 27, 1959, the National Park Service entered into the aboveidentified contract with Richard J. Neutra and Robert E. Alexander,
Architects, of Los Angeles, California, under which the Architects
were to perform all professional architect-engineering services necessary for the preparation of complete contract working drawings for a
Visitor Center-Cyclorama at Gettysburg National Military Park,
Gettysburg, Pennsylvania.
Under Article 8 of the above-identified contract the Government obtained an option to require the contractor also to perform all supervisory services with respect to the construction involved for a fee
amounting to 2 percent of the total amount of the construction work.
On October 20, 1959, the contract was amended by Change Order
No. 1. This change order was accepted by the Architects on October 22, 1959. The Architects were to provide complete supervision of
the construction. Paragraph 2 (a) of the change order stated in part:
Supervision shall commence with the starting date of construction and continue
through the length of the entire job until final completion and acceptance of the
work by the Government.

Paragraph 3 of the change order provided for payment in accordance with Article VIII of the contract, plus additional amounts for
travel and contingencies related thereto.
At the time Change Order No. 1 was entered into, the parties contemplated that the work under the construction contract would last
about 360 days, and be completed by about November 11, 1960. However, due to unanticipated problems which arose, the completion time
of the construction work was extended an additional 425 days- or-un-til
January 10, 1962.
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As a result of the delay in completion of the construction contracts,
the Architects had to provide professional services for a period of 168
days beyond that contemplated at the time the original contract and
Change Order No. 1 were entered into.
In view of the circnmstances described above, the Architects wrote
to the contracting officer on Ja.nuary 17, 1962, in which they pointed out
that they had "added expenses" which they specified in five categories
as follows:
CATEGORY No. 1:

Hours

Recurrent costs-insp. & Reports

-

-

Dollars

7, 915

CATEGORY No. 2:

Foundation and grade adjustment CATEGORY No. 3:
Extra reimbursements (long distance communications)
-857
CATEGORY No. 4:
Contractor's errors or changes -

258

3, 225

148X2

1, 856

299

3, 738

CATEGORY No. 5:

Owner changes or requestsTotal -

-

-

I
_

705y,

.17, 591

On October 30,1962, the, Chief, Eastern OfficeDesign and Construction, who was the contracting officer, wrote to the Assistant Director,
Design and Construction,' and stated:
It is our belief that the architects have been penalized by the delays, and while
we are not legally obligated for payments beyond the contractual amount, we do
feel that we have a moral obligation to compensate architectural firms adequately
for services rendered to the National Park Service.
In analyzing Mr. Alexander's request for added compensation, we find it
difficult to justify the amount of $12.50 hourly rate for supervision; however, we
are reminded that Mr. Thaddeus Longstreth, consultant architect, was evidently
employed by Neutra and Alexander not only to supervise technical matters but
also to preserve the integrity of the design.
The architects have listed five categories in their outline of the expenses
incurred We are impressed only with those expenses incurred under categories
1 and 2 which primarily involve payments to Mr. Longstreth for supervision.
Therefore, we: are suggesting an arbitrary figure of $8,500 to be paid to Neutra
and Alexander as being fair compensation for additional professional services.

On November 26, 1962, the Assistant Director of th Nationa Park
Service wrote a memorandtum to the Chief, EODC, in wich in its
pertinent part he stated:
'We believe the basis under which you analyzed the situation and reached a
conclusion is fair and reasonable, therefore, we concur in the conclusions you have
1 Government Exhibit No. 18, Transcript, p. 15.
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reached and believe that any suggestions or further ideas from us would be
extraneous.

Subsequently, the contracting officer issued ChangeOrder No. 3 on
February 7, 1963, which, in its pertinent part, states as follows: 2
1. SCOPE OF SERVICES: Due to unforeseen construction problems, time
extensions granted the contractor totaled an additional 425 days. It has been
determined that the Architect rendered professional services for a period of
168 days for which he (the Architect) was not compensated.
2. PAYMENT: It is agreed that the sum of eight thousand five hundred dollars ($8,500) is just compensation for the additional services outlined under
Scope of Services.,

You may acknowledge and signify your agreement by signing and returning two
copies of this Change Order No. 3.
'On February 22, 1963, the Architects accepted Change Order No. 3
and stated as follows:

Thank you for your letter of February 14th, enclosing Change Order No. 3 to
our Contract for services on the visitor Center-Cyclorama Building at Gettysburg
National Military Park. Tvo signed copies as. well as a release of claims are
enclosed.

We wish to thank you and your staff for being so fair in taking into consideration unforeseen difficulties which we realize you shared with us. As
always it is deeply gratifying to be treated as we always have been. by your
office with dignity and justice.
Ever since we were first called by Mr. Cabot, we have enjoyed an unusually
fine relationship, rarely matched by other clients.. It has been this atmosphere
which enabled us to produce our best.

On March 5, 1963, the certifying officer asked the-Comptroller
General. for an advance opinion whether the amount of $8,500 contained in Change Order No. 3 is a legal obligation and may be paid
under the pertinent appropriation.
On April 3, 1963, the Assistant Comptroller General issued a decision 4 in which he held that "the amount of $8500 covering Change
Order No. 3 * * * may not be paid from appropriated undsl" The
Assistant Comptroller General based his decision on the following,
conclusions:
As indicated above, the architects were required under the terms of Change
Order No. 1 to provide supervision for the entire length of the job until final
completion and acceptance of the work by the Government for which compen2 Government Exhibit No. 16, Transcript, p. 15.
Government Exhibit No. 14, Transcript, p. 12.
Dec. Comp. Gen. B-150094; Government Exhibit No. 13, Transcript, p. 12.
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sation was to be 2 percent of the total price of the construction work supervised. It has been our consistent position that provisions of this kind obligate
the architect to provide services until work under the construction contracts is

completed, notwithstanding that completion of such latter contracts may have
been materially delayed beyond the scheduled time. B42135, November 6, 1944.
Therefore, the architects were required to complete performance in accordance
with the terms of the contract and Change Order No. 1 without the issuance
of Change Order No. 3 and the increase in compensation provided thereunder.
Since the right to the described performance had already vested in the Government, there was no consideration for Change Order No. 3 which must be re-,
garded as void and of no effect. 21 Comp. Gen. 31; 16 Comp. Gen. 463. Accordingly, the amount of $8,500 covering Change Order No. 3 included on voucher
schedule No. 29'-1574 may not be paid from appropriated funds.

The Architects were apparently unaware that the matter had been
transmitted to the Comptroller General by the certifying officer; and
also were unaware that the Comptroller General had rendered a decision. On July 18, 1963, the contracting officer notified Mr. Alexander as follows:5
It is with regret that we must advise you that Change Order No. 3 to your
professional services contract, providing additional compensation for the design
and construction of the Gettysburg Visitor Center-Cyclorama, has been ruled
Illegal by the Comptroller General. Upon request for reconsideration, we had
hoped that the decision would be reversed and the additional compensation
granted; however, recent correspondence indicated that this is not possible and
we have no further recourse in this matter.

On August 21,. 1963, Volney F. Morin, Attorney at Law, requested
the contracting officer to issue a decision. The letter reads in its pertinent part as follows:
Pursuant to the provisions of Article IX entitled Disputes in Contract No. 14-

10-529-2046 entered into by and between the United States of America and
Richard J. Neutra and Robert E. Alexander on April 27, 1959, we hereby request
that a specific decision or ruling be made that a dispute exists between the
contracting officer and the architect over an amount of $17,591 with interest,
claimed for extra services rendered.

'On October 11, 1963, the contracting officer wrote a letter to the
attorney for the appellant in which he wrote as follows:
Dear Mr. Morin:
Receipt is acknowledged of your letter dated August 21, 1963, relative to. the
referenced contract with Neutra & Alexander, Architects.
We have thoroughly reviewed this matter and find that all services under the
I Government Exhibit No. 7, Transcript, p. 10. The Government stipulated "that no
notice was given to Appellant at the time the Certifying Officer submitted it to the Comptroller General."
GovernmentExhbit No. 6,Transcript, p. 11.
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aforesaid contract have been furnished and accepted by the Government for
which the Government has paid the contractor in full. Payment- of additional
compensation would be improper under the decision of the Comptroller General
of the United States, a copy of which (decision) was recently forwarded to you.
My decision therefore is that the claim of 17,591 or any part thereof is
necessarily refused.

The contractor then appealed timely.
argued:
X

The Department Counsel

The action is in form and substance an appeal from the decision of the
Comptroller General and requests this Board to overrule the decision of the
Comptroller General on the pure question of law, i.e., the interpretation of a
contradi.
& * * that the question raised by this appeal was properly before
the Comptroller General in the first instance and is final.

On December 27, 1963, Department Counsel moved that the appeal
be dismissed for lack of jurisdiction.
Appellants' counsel, on the other hand, in its main thrust argued
that Change Order No. 3 is a. bilateral agreement and could not be
unilaterally altered by the contracting officer. He quoted our language
used inWlee'

Engineering and Constrution Company,7 where we

stated "The binding efect of agreements of this nature is amply
supported by authority."
Despite the simplicity of the issue, no applicable precedent was
found by the Board nor cited by the parties. In view thereof, aconference, pursuant to 43 CFR 4.9, was held on June 17, 1964. In that
conference, which was conducted by the undersigned, the contents of
the appeal file was established consisting of 26 exhibits, some of which
are quoted in this opinion. The hearing official stated as follows: 8
CHAIRMAN GANTT: Further, *** there are two issues before the Board:
One, has the Board jurisdiction? Two, is Change Order Number 3 binding on
the government? I am inclined to agree that these are at the present time the
two issues which have to be decided by the Board as a threshold question.
But, as I am going to state later on, there is a third issue which the parties
have not presented, but which the Board will want to formulate.

The parties then agreed, pursuant to 43 CFR 4.2(b), that the hearing
official may "decide" the appeal.9 Since the decision which the underIBCA-191 (November 30, 1960), 61- BA par. 2872, 3 Gov. Contr. 30, ad on reconsideration IBECA-191 (January 18, 1961), 68 I.D. 30, 61-1 BOA par. 2915, 3 Gov. Contr.
88(e).
8

Transcript, p. 20.
Transcript, p. 25.
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signed dictated in the record concerns a novel question. I am going to
restate that decision in the lnguage as it appears in the tranctipt.1
** I-want, hovever, to emphasize that I am not concerned about thefinality
of the Board's decision.. I am only concerned with the power of this Board one,.
to look at this case; and two, to decide whether the Comptroller General's decision is binding; and three, whether the hearing is necessary and whatnot.
Now, I make the following interlocutory Order, which incidentally, is not.
appealable at this stage. The Board takes full jurisdiction in this matter since
it concerns the question of whether services had been rendered by the A&E
which are properly payable under the Contract. This' will depend upon the
factual examination of what services have actually been rendered. The Board
feels that under the Bianchi decision of the Stpramt Court, an adequate record
must be'established in order to enable a competent ourt, if 'it is necessary, for
the parties to resort to ii gation, to be able to dispose of the controversy.
It seems to the Chairman that this is a requirement imposed by the Supreme
Court decision on Contract Appeals procedures. This does not exclude that in
certain situations, when it is completely out of the power of the Board to dispose
of an appeal, that the Board would decline jurisdiction at an early stage; but
examples for this would be the failure of appellant to state the cause of action
or the established characterization of a claim as one for breach of contract.
Secondly, even if a pure question of law would have been presented to the
Board, I do not hesitate to state that the Board would ha-ve taken Jurisdiction
since its jurisdiction does not extend only to questions of fact, but also to ques-tions of law, which this Board has held on numerous occasions.

In that respect, the jurisdiction of the Board is broader than that of theArmed Services Board of Contract Appeals. This does not mnan finality. It does-

not curb-the power of the Comptroller General to look at the Board'decision,
nor does it curb, the power of a court to look a the law side of a Board'decision,.
assuming that the facts as found by the Board are supported by substantiaL
evidence.
There are, of course, different charters for the various Boards, but early since
its establishment in 1954, the Board has so held to carry out the policy of the
Department of the Interior as I understand it, to' give it full and adequate
remedy, in the terms of the contract, to an appellant.. .
-'
In summary, then, there are facts to be established, and on the basis of those
facts, the Board will interpret and. construct, based on the terms of the contract-and my choice of the use of both words "interpret and construct" is a
'deliberate one.
i
X
Now, gentlemen, I come to; the second' hurdle in our obsolete course here,
which is not an easy one, that is' the binding effect of the decision of the
Comptroller General. I will summarize, for the benefit of both- parties, the
relationship of this Board to the Comptroller General. I do this with great'
deference because, being a 'land-lubber," I hate to navigate into an unchartered
sea, especially 'since the pilots, 'which are counsel f both' parties, unfortunately
have not as yet rendered me any assistance.
Furthermore, I have been unable to find any precedent which- would be -of any
help. I am going, first, to outline the position of the Board in the case of the
'lTranscript, pp. 23-25.
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submission by the Contracting Officer, and distinguish, then, the consequence
of a submission by the Certifying Officer.
*

*

*

*

*:.

t

*

I am now going to discuss 11 the relationship of this Board to the Comptroller
General, and again the parties will have to bear with me in recognizing the
difference between the power to dispose of an appeal and the finality accorded
to a decision of the Board, or in this case, as to a one-man decision.
There are two situations in which a matter can go to the Comptroller General.
There are three instances which affect two government officials: One is, submissions by the Contracting Officer unilaterally; two, joint submissions by the Contracting Officer and the Contractor; and third, submission by a Certifying

Officer.
Concerning the unilateral submission, this Board, as well as other Boards,
notably the Armed Services Board of Contract Appeals, have held that a unilateral submission does not bind the Board. In fact, there-is landmark case in
this Board in the appeal of Merritt, Chapman, Scott, where the Comptroller
General had given an advance opinion to the Contracting Officer. The Contracting Officer issued the decision based on the Comptroller's advance opinion. The
Board made an award of approximately $4 to $5 million to the Appellant, and
despite the magnitude of the award, the Comptroller General held that the
Board's opinion was supported by substantial evidence, and therefore, he would
not have any objection to the payment of $4 to $5 million.
The decision of the Comptroller'General is significant because in the unilateral
submission by a Contracting Officer, the Comptroller General will base his advance opinion on a presumption that the facts are correct as presented; whereas,
of course, a Board could not be so generous, since, on the basis of the Wunderlich
Act, it must base its decision on substantial evidence. And in fact, it is the rule
of this Board and of other boards, this being a civil case, to proceed only' on the
basis of the preponderance of evidence, which I 'believe requires a higher quantum
of evidence than substantial evidence. The difference, of course, is that this
would be an ex parte submission.
I believe there is no doubt that if there is a joint submission by a Contracting
Officer and. the Contractor, that the Board would be bound by the decision of
the Comptroller General. My conclusion, is completely different regarding a
submission by the Certifying Officer.
The Act of December 29 1941, 55 Stat. 8763, 31 USCI 82d, gives the Certifying
Officer an express statutory right "to apply for and' obtain al decision by the
Comptroller General on any question of law when he doubts the legality of a
payment."
Obviously, there is a different. situation than in the case of submission by the
Contracting Officer.
CHAIRMAN GANTT: 12 Despite the absence of the precedents, I am going to
hold that the decision of the Comptroller General is binding on the Certifying
Officer, which has the consequence that no payment can be made under Change
Order No: 3.
owever, this does not dispose of the claim of appellant, since,
,. Transcript, pp. 25-27.

it Transcript, pp. 27-30.
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if he rendered additional services, and if, such services should be payable under
the terms of the contract, he would be entitled to such payment. I consider,
however, the decision of the Comptroller General as a valuable precedent,:'as
we have recently said, which will be considered with other precedents, which
may have arisen.
Where: does that leave us now? It means that the, Certifying Officer cannot
pay Change Order No. 3 since the statute has given to the Certifying Officer the
statutory right to obtain a decision and to the Comptroller the statutory right
to make a decision. Therefore, under this analysis, the decision, of the Comp:
troller that the Change Order No. 3 is null and void, is binding.
:
The difficulty in this case arises from an erroneous assumption on the part
of the Contracting Officer that he has discharged his duty to find facts and to
make an adequate, just and fair decision by the letter of October II,!1963. It is
obvious that that decision lacks the primary ingredients of a decision, namely,
to reasonably inform the Appellant and also the Board of its position. Secondly,
he has not made a finding of facts why his prior finding of facts- has been
erroneous. Obviously, the Comptroller General bases his opinion, only on an
assumed statement of facts, not made by the Contracting- Officer; but by the
Certifying Officer.

Also, in certain situations, the Contracting Officer may act in a quasi-judicial
capacity. We do not know'of any fact-finding authority vested in a Certifying
Officer.E

I believe that the Certifying
on which he had doubt, to the
fairness would have demanded
be apprised of the submission

Officer acted correctly in submitting 'a question
Comptroller General, but it seemed to us that
that a reputable government ontractor' should
to the Comptroller General' in order to .avoid

the stigma of an ex parte procedure.

:-The situation is, as I realize, a little bit different from cases adjudicated by
the Comptroller General pursuant to 31 USC 74 where' the Comptroller normally

remands the matter back to the Department to give the: contract appellant a
possibility to exhaust its administrative remedy. 'But we are sure that the
Comptroller General, who has applied the concept of fairness on numerous

occasions, did not want to deprive the contract appellant of his contractdal fight
to have a dispute decided by the 'executive agency and after hearing.
There are, obviously, two avenues available'in this matter to' proceed further:
One, I could remand the matter back to the Contracting Officer to issue a finding
of facts or an appropriate decision for a determination of the question whether
additional services had been endered, and! especially whether' the five categories of additional work specified by the appellant hate' been rendered.
The second question which would have- to be decided by the Contracting
Officer is, whether the terms of the contract provide for changes, and whether
such changes are compensable. The other 'Wayt would be; sinde proceedings
before this Board are de novo, to proceed with a hearing to establish y witnesses
for the Government and for the appellant what additional services have been
rendered.

During the conference, the undersigned found "that not all the facts
had been presented to the Comptroller General * * * and that irm-
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portant correspondence by the contractor which has a bearing on the
case was not furnished to the Comptroller General." The undersigned
further found that "the record before me is incomplete and the evidenc6a Ppearing in the appeal file is insubstantial to enable me merely
on tle basis of the record before me to make any finding." -It was
realized, however, by both parties that the amount in dispute involved
did not allow the accumulation of further expenses, and steps were
considered to minimize such expenses. Consequently, the parties
agreed to explore with the Comptroller General a possible settlement
of the matter, and a conference was held to avoid the necessity of the
hearing in :L6s Angeles scheduled for October 19, 1964.
The' conference was held at the General Accounting Office on September 8, 1964. Both parties had been invited. The undersigned
had been invited to attend -by Assistant Comptroller General Weitzel
to. explain,.hifnecessary, the status of the appeal before the Board.
At the conference, which' was presided over by Assistant General
Couisel IHayc6ck, the General Accounting Office acceded informally
to the views ex ressed by the undersigned in the conference of June 17,
1964, and that the fact that the Change Order No. 3 was declared
null and void would not prevent the consideration of payment for
additional services in the nature of changes and extras, etc., by the
contracting officer or the Board.
Omn October'112,:1964, Department Counsel notified the undersigned
that the ,parties had agreed that the hearing scheduled for Monday,
October 19, 1964j in Los Angeles, California, should be canceled, and
that an opportunity should, be extended by the Board to the parties to
dispose of the. claim of $17,000 by. agreement. Since it appears that
the contracting. officer has not,. in his decision, passed on all of the
claims of the:Atchitects, the following order is hereby issued:
1. The hearing sheduled for October 19, 1964, in Los Angeles,
California, is canceled.
:2. The. matter is rmanded to the. contracting officer for the prompt
taking of appropriate action.sH
PAUL H. GANTT, ChaiTrm..
,1Such
action may consist of either (1) a legally supportable agreement to dispose of
the Architects' claim by payment of legally supportable amount, or (2) if the parties
cannot agree on such an agreement, by the issuance of an appropriate decision or findings
of fact by the contracting officer, with preservation of appeal rights.
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Contracts: Performance
An interior void in the rotating insulator column of an oil circuit breaker which,
at the time of final acceptance of the breaker, was not known to the Government and could not have been discovered by it through reasonable methods of
preaceeptance inspection is a latent defect within the meaning of the
Inspection clause of a standard-form supply contract.

Contracts: Generally-iContracts: Interpretation
The general rules of law stated in the Uniform. Sales Act and in the sales provisions of the Uniform Commercial Code form part of the general Federal
common law applicable to Government contracts, if not made inappropriate
by such controlling factors as Federal statutory law. One such rule is the
principle of cumulation of warranties.

Contracts: Breach-Contracts: Interpretation

i

The inclusion of a Guarantee clause in a standard-form supply contract is not
inconsistent with, and does not override, the provision in the Inspection
clause which excepts latent defects from the conclusive effect of a final
acceptance. Hence, the expiration of the guaranty period does not preclude
the Government from exercising the remedies specified in the Inspection
clause with respect to latent defects discovered after such expiration.
BOARD OF COXTRACT APPEALS

This is a timely appeal from a decision of the contracting officer
asserting that contractor-appellant is indebted to the Government in
the amount of $8,486.15. This SUlf represents the cost of repairing a
power circuit breaker, furnished by appellant, which was severely
dalnaged while in operation, subsequent to acceptance, final payment,
and expiration of the guaranty period specified in the contract.
*The contracting officer determined that the damage resulted from an
explosion due to a latent manufacturing defect, consisting of an improperly laminated rotating insulator column* within the circuit
breaker. This column was manufactured by a subcontractor.
* Appellant contends that the total cost incident to restoring the
breaker should be borne by the Government, on the ground that the
guaranty period specified in the contract had expired prior to the
explosion.
The matter is submitted by the parties on the record without an oral
hearing.
The contract, dated December 5, 1957, called for the manufacture and
installation of 10 circuit breakers for a total contract price of $408,801.
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It was executed on Standard Form 33 (Revised June 1955) and incorporated the General Provisions of Standard Form 32 (November 1949
edition), which included a standard Inspection clause (Clause ).
Paragraph (d) of that clause reads as follows:
(d) The inspection and test by the Government of any supplies or lots thereof
does not relieve the contractor from any responsibility regarding defects or other
failures to meet the contract requirements which may be discovered prior to final
acceptance. Except as otherwise provided in this contract, final acceptance shall
be conclusive except as regards latent defects, fraud, or such gross mistake as
amounts to fraud. (Italics supplied.)

The: Supplementary General Provisions contained a paragraph
relating to responsibility for the equipment following acceptance,
which reads as follows:
108. Acceptance does not relieve Contractorof Responsibility. The acceptance
of material or equipment or parts thereof or waiving of inspection will in no way
relieve the contractor of responsibility for furnishing material or equipment or
parts thereof meeting the requirements of these specifications. (Italic supplied.)

The Supplementary General Provisions also included a clause which
required, among other things, that all materials should be free from
defects. Itreadsas follows:
109. Material and Workmanship. Material and workmanship shall be of the
type and grade most suitable for the application and as far as practicable shall
conform, unless otherwise specified, to the latest applicable standards, specifications, recommended practices, and procedures of such standardizing bodies as
the Federal Specifications Board,: ASTM, AIEE, ASME, NEMA, and ASA. All
materials shall be of recent manufacture, unused and free frot defects. (Italics
* supplied.)

The Guarantee Clause of the Supplementary General Provisions
provided,in pertinent part, that:
112. ontractor's Guarantee. A. The contractor guarantees that equipment
furnished under the contract meets all the requirements of these specifications.
B. The contractor hereby agrees to repair or replace any equipment or part
thereof which fails in operation during normal and proper use within one year
from date of completion of installation due to defects in design, material or workmanship, notwithstanding that final acceptance and payment, may have been
consumated; Provided, however, that in each case the contracting officer shall
have promptly forwarded written notice of such failure to the Contractor and
Provided Further, that in case installation is delayed for more than six (6)
months after the date of preliminary acceptance at destination by conditions
beyond the control of the contractor, .this guarantee shall remain in full force and
effect:for a period of eighteen (18) months from date of preliminary acceptance
at destination regardless of the date of completion of installation. All replacements of equipment or parts thereof as a result of failures after final acceptance
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shall be made promptly and free of charge f.o.b. destination. The cost of installing these replacements after final acceptance shall be borne by the
Government.

Although the contract called for the manufacture of 10 power circuit breakers, we are concerned here only with one Type RHE-84-L,
230/180 KV, 1600 ampere, floor mounted, oil circuit breaker which was
delivered to the Government and preliminarily accepted; by it on December 18, 1958. Installation was completed on January 23, 1959.
Final acceptance and payment were made on. February. 9, 1960. The
*breaker was energized and put into service on Marcli 23, 1960.
The circuit breaker was used intermittently thereafter until June 19,
1961,; when a sudden and violent, failure accompanied by flash-over,
occurred in one of the three tanks.. The rotating insulator column
which supported the moving contacts, was broken into -several pieces
and a strip approximately 2 inches wide and /8-inch thick was blown
out of the column. The resulting explosion bulged and otherwise
damaged the tank, stretched or broke foundation lag bolts, cracked
insulator porcelain, and caused considerable burning of oil and of
metal at the various points of arc termination in the breaker.
Examination of the rotating unit by Government engineers two days
later disclosed a void between laminations in the column where the
presence of a strip of tape had prevented complete impregnation of the
laminations by the glue used to bond them together during manufacture. This strip of tape had been inserted to splice together the two
lengths of rolled paper of which the column was formed, and would
not have been needed had a continuous strip of paper been used.
Corona burns indicated that corona discharge haddeveloped as a result
of ionization of the void created by the tape. The current leakage
became sufficiently high that the rotating unit exploded and flash-over
to the tank resulted therefrom.
By letter of June 23, 1961, the Government advised appellant that
the. total cost of repair of the damaged circuit breaker should be borne
by appellant, since its failure was caused by a latent manufacturing
defect which could not have been discovered during pre-acceptance
inspection or during normal maintenance and operation.
* On December 18, 1961, appellant was advised by the contracting
officer that the circuit breaker had been repaired and returned to service
and that the total costs attributable to the defect were $8,486.15, of
which $3,8 54 represented parts and labor supplied by the Government
and $4,632.15 represented unpaid invoices for parts furnished by
appellant.
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In response to this letter, representatives of appellant, including its
vice president and marketing manager, Mr. B. J. Stimpson, subsequently met with the contracting officer for the purpose of discussing
the Government's claim. Mr. Stimpson, although denying liability for
the breaker's failure, stated that another of appellant's customers had
exp6rienced similar trouble approximately one month following the
failure of the subject breaker. He admitted that investigation had disclosed that both failures were caused by the fact that the central
insulating column: had been made by appellant's subcontractor from
two strips of paper, instead of being fabricated from one continuous
length of paper. This admission.confirmed the Government engineers'
finding that the rotating insulator tube was not properly laminated.
In order to resolve the dispute, it is necessary for the Board to determine whether the appellant or the Government should bear the expense
of repairing the circuit breaker, in view of the fact that it failed while
in'operation subsequent to expiration of the guaranty'period specified
in the contract. This failure occurred on June 19, 1961, hich was
more than one year after the completion of installation on January 23,
1959, and more than 18 months after the preliminary, acceptance of
the breaker at destination on December 18, 1958.
Mote spe6ifically we must determine (1) whether the Government's
remedies under the Inspection clause (Clause: 5) survived the final
acceptance' of the circuit breaker by virtue of the specific exception
for latest defects in paragraph' (d) of that clause; and (2) whether
the express guaranty appearing in the Guarantee clause- (paragraph
112) provided an exclusive 'remedy for defects discovered after final
acceptance which-the time limitations of that clause having expiredprecludes any recovery by the Government.
Appellant admits that.the rotating insulator column-was defectively
fabricated by splicing strips of paperinstead of using one continuous
length of paper. Docuinentary and photographic evidence establishes
the fact that the void was an internal defect which could not'have
been discovered before final acceptance by any customary or reasonable
procedures of visual inspection. Nor is it likely that the d.e'et ould
have been discovered before final acceptance through any customary
or reasonable performance tests, particularly since the. i izat on f
the void appears to have been a gradual process. The defect was not
actually discovered, 'by either appellant or the Government, until after
the explosion of the column and the concomitant damage to the circuit
breaker. We do not hestitate to conclude that the defect in the ro-
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tating insulator column was "latent" within the meaning of that word
as used in the Inspection clause.'
Appellant contends, however, that the effect of the Guarantee clause
precludes recovery by the Government, since the period of time set
forth in that clause expired prior to failure of the equipment. It
further avers that the language in the Inspection clause pertaining to
latent defects has no application here, and may be applied only where
the contract fails to contain a guaranty clause. Appellant also maintains that the Government could not possibly have intended that the
rotating insulator column would be guaranteed to last forever.
The Government contends, on the other hand, that the Guarantee
clause does not eliminate or limit the Inspection clause, and that the
Government is entitled to rely here not only ol the remedies specifically enumerated in the Inspection clause, but also on the remedies
prescribed by the general law of sales for breach of warranty. It maintains that the Guarantee clause should not be construed as disturbing
a subsisting obligation as to latent defects, that this clause provides
a cumulative remedy in addition to the ones contained in the Inspection
clause, and that the two clauses are consistent.
Paragraph (d) of the Inspection clause states that "final acceptance
shall be conclusive except as regards latent defects." By prefacing this
language with the words "Except as otherwise provided in this contract," the paragraph recognizes that other provisions of the contract
may either narrow or widen the area of conclusiveness resulting from
final acceptance. The Guarantee clause expressly narrows that area
by excepting from it any defect, whether latent or patent, which results in the occurrence of an operating failure during the guaranty
period. On the other hand, the Guarantee clause contains no intimation of an intention to widen the area of conclusiveness by excluding
or modifying the exception for latent defects.; No intimation of such
an intention is to be found in other provisions of the contract. To the
contrary, paragraph 108, which amplifies the Inspection cause, and
'compare F. W. Lang

o.,

ASBCA No. 2677 (June 28, 1957), 57-1 BCA par. 1334

(holding a defect to be "latent" in circumstances comparable to those in the instant case)
with Hercules Eugineering
Mfg. Go., ASBCA No. 4979 (December 9 1959), 59-2 BCA
par. 2426, 2 Gov. Contr. par. 68 (holding a defect not to be "latent" in circumstances
where a painstaking visual inspection would have disclosed its presence). For a further
discussion of "latent defects" see Whelan, Warranties under the General law of SalesSome Relationships to Government Contract aw in George Washington University,
Govetsnment Coutract Warranties (Government Contracts Monograph No. 2) pp. 3, 16
(1961) ; SAass, Government Contract Warranties, id. at pp. 22, 24: Borden, Effect of the
Warranty Clause in Governmtent Supply
ontracts, 20 Feq. B.
1:51, 152 (196)
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paragraph 109, which includes a warranty that all materials shall be
"free from defects," are indicative of a purpose to enlarge rather than
limit the rights of the Government under the Inspection clause.
The rule that warranties are to be construed as cumulative, wherever
reasonable, is a well established principle of the law of sales. Section
15(b) of the Uniform Sales Act 2states that:
An express warranty or condition does not negative a warranty or condition.
implied under this act unless inconsistent therewith.

Section 2-317 of the Uniform Commercial Code 3 states, in pertinent
part, that:
Warranties whether express or implied shall be construed as consistent with
each other; and as cumulative, but if such construction is unreasonable the Intention of the parties shall determine which warranty: is dominant

Numerous decisions recognize and apply the rule of cumulation of
remedies to which these provisions give expression.4
It is, of course, accepted that the law governing the meaning and
effect of Government contracts, except in particulars controlled by
Federal statutory law, is.the general Federal common law as fashioned
by the decision of the Federal courts4 rather than the law 'of any
State.5 In the practical applicatioi of this principle, rules of law that
have received wide recognition aniiohg the States' have frequently been
adopted as persuasive guides to what the Federal law should be.:
Notably, the Uniform Sales Act has been regarded as an appropriate
source of general rules of law for use in conliection with Government
2 This act has been adopted by 35 States and the District of Columbia, since its promulgation by the National Conference of Commissioners on Uniform State Laws in 1906 1
U.S.A., Sales, Table III (Supp. 1963).
The Code has been adopted by 29 States and the District of Columbia, since its promulgation by the American Law Institute and the National Conference of Commissioners
the Uniform Cornz
on Uniform State Laws in 1952. Freedman, Products Liability under
raercial Code, 10 Prue. Law. 49, 63 (1964). The 29 States that have adopted, the Code
include 22 that had previously adopted the Uhiform Sales Act.; Only seven States have
failed to adopt either the Code or the Act.
oeoTing's Sons Co.
Southern Power Co., 142 Ga. 464, 83 S.E. 138
'Eg., John A.
(1914) ; Applerean v. Ptbert Motors, Inc., 30 I. App. 2d 424, 174 N.E. 2d 892 (1261);
Inland Products Corp. v. Donovan, Inc., 240 Minn. 365, 62 N.W. 2d 211 (1953); Feeney
; Breener Co. v. Stone, 89 Ore. 360, 171 Pac. 69, 174 Pac. 152 (1918) ; General Motors
Corp. v. Dodson, 47 Tenn. App. 438, 338 5.W. 2d 655 (1960) ; Greenland DevdloprentCorp. v. Allied Heating Products Co., 184 Va. 385, 35 SE. 2d 801 (1945) Ford Motor Co.v. allum, 96 F. 2d) 1 (5thz Clr. 1938), oert. denied 305 U.S. 627 (1938) (dictum) ; Annot.,
164 A.L.R. 1321, 1325. 1334 (1946).
Federal Crop Insurane Corp,. v. Merrill, 332 U.S. 380 (1947); United States e rel.
Mesta Machine Co. v. Allegheny County, 322 U.S.1174 (1944) ; Clearfleld Trust Co. et-lv. United States, 318 U.S. 363 (1943).
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supply contracts.6 The sales provisions of the Uniform Commercial
Code, which supersede the Uniform Sales Act in these jurisdictions
where both have been adopted, have also been viewed as an appropriate
source of such rules.7
In the present case, both the language of the contract and the general
principles of the law of sales thus lead to a conclusion that the, Guarantee clause does not supersede that portion of the Inspection clause
which entitles the Government, notwithstanding final acceptance, to
avail itself of the remedies specified in, that clause whenever a latent
defect is uncovered.
The pertinent remedies are set forth in paragraph (b) of the Inspection clause (Clause 5), which reads as follows:
(b) In case any supplies or lots of supplies are defective in material or workmanship or otherwise not in conformity with the requirements of this contract,
the Government shall have the right either to reject them (with or without
instructions as to their disposition) or to required their correction. Supplies or
lots of supplies which have been rejected or required to be corrected shall be
removed or corrected in place, as requested by the Contracting Officer, by and
at, the expense of the Contractor promptly after notice, and shall not again be
tendered for acceptance unless the former tender and either the rejection or
requirement of correction is disclosed. If the Contractor fails promptly to
remove such supplies or lots of supplies, when requested by the Contracting
Officer, and to proceed promptly with the replacement or correction thereof, the
Government either (i) may by contract or otherwise replace or correct such
supplies and charge to the Contractor the cost occasioned the Government
thereby, or (ii) may terminate this contract for default as provided in the clause
of this contract entitled "Default." Unless the Contractor elects to correct or
replace the supplies which the Government has a right to reject and- is able- to
make such correction or replacement within, the required delivery schedule,
the Contracting Officer may require the delivery of such supplies at a reduction
in price which is equitable under the circumstances. Failure to agree to such a
reduction of price shall be a dispute concerning a question of fact within the
meaning of the clause of this contract entitled "Disputes."

Under this paragraph the Government is clearly entitled to charge
appellant the costs reasonably incurred in repairing the damaged or
destroyed portions of the circuit breaker. The charge of $4,632.15 for
replacement parts could hardly be considered unreasonable, since the
parts were furnished by appellant and the charge-represents the price
6 ,Soundoraft Corpi, ASBCA Nos. 9030 and 9130 (June 50, 1964), 1964 BCA par. 4317;
J. B. Simplot Co., ASBCA No. 3952 (January 0, 1959), 59-1 BOA par. 2112, modified
(August 11, 1959), 59-2 BOA par. 2306; F. W. Lang Co., supre note I; see Whitin Machine%Works v. United States, 175 F; 2d 504 (st Cir. 1949); of, Cudahy Packing Co. v.
United States, 109 Ct. Cl. 833 (1943).

7Reeves Sounderaft Corp., sura note 6.
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set upon them by appellant. The charge of $3,854 for parts and
labor furnished by the Government is contested by appellant on the
ground that under the Guarantee clause the cost of "installing" replacements for equipment or parts, that fail after final acceptance, is
to be borne by the Government. The Inspection clause, however, contains no comparable exclusion of installation costs. Moreover, the
mere fact that the parties have agreed to share the expense of repair
work performed under a provision which extends to all defects existing at the time of final acceptance, including defects that could reasonably have been discovered by the Government, affords no convincing
basis for an inference that they also intend to share the expense of
repair work performed under a provision which is limited to those
defects existing at the time of final acceptance that were neither known
to, nor reasonably discoverable by, the Government.
We find this construction of the contract to be both reasonable and
applicable to the circumstances of the instant case. The defect in
question was one which existed at the time when the circuit breaker was
delivered to the Government, not one that came into being
subsequently. The liability imposed is for a defect which appellant
could have prevented, through the exercise'of better control over its:
subcontractor, and which it was duty-bound to prevent under such provisions of the contract as paragraph 109.
The construction here adopted does not proceed upon the assumption that the circuit breaker would endlessly perform its functions or
that the rotating insulator column would last forever. Certainly,
neither appellant nor the contracting authority, the Bonneville Power
Administration, were prescient to the extent that the duration of the
useful life of the circuit breaker could be foretold with absolute
certainty. If, prior to a failure due to a latent defect, the value of the
breaker had been materially diminished by normal wear and tear,
technical obsolescence or other forms of depreciation, this reduction
in-value would Be a factor to be considered in determining the amount
of the repair costs properly chargeable to appellant. Here, however,
the failure of the circuit breaker was proximately caused by the defective manner in which the rotating insulator column had been fabricated, and occurred at a time when the equipment was relatively new.
*Wefind therefore: X
1. That the failure: of the circuit breaker was caused, by defective
fabrication of the rotating insulator column, which was an integral
component thereof.
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2. That-this defect was not discernable by the Government through.
reasonable methods of pre-acceptance illpection, and was a latent
defect within the meaning of the Inspection clause (Clause 5) of the
contract;
3. That the provisions of the Guarantee.clause (paragraph 112)
of the contract are not inconsistent with, and do, not override the
portion of the Inspection clause that pertains to latest defects; and
4. That the failure of the circuit breaker after its final acceptance
eltitles the Government to the remedies specified in the Inspection
clause.
Conclusion
For the reasons set forth above, the appeal is denied.
JOHN

I

J.

UYNES,

Member.

CONcUR:

THoMAs M. DURsToN,-Meher.

I CONCUR:
HIRtERT J. SLAUGHTER, Acinog Chairman.

STATE OF UTAH
A-29461 et al.

Decided October 30, 96:4

School Lands: Indemnity Selections-School- lands: Mineral. Lands
The date as of which, the determination is to be made whether- public land
is eligible for selection as school land indemnity is the date on which theState has complied with all the requirements of the statute and regulations,
including publication, and not the date when the State selection is filed.

School Lands:Indemnity Selections-School Lands: Mineral Iands-Taylor
Grazing Act: Classification Withdrawals and Reservations: ExecutiveOrder 6910-Withdrawals and Reservations: Executive Order 6964
As a result of the general withdrawals accomplished by xecutive Orders
Nos. :6910 and 6964 and the provisions of section 7 of the Taylor Grazing Act,
a State's application for indemnity school lands is a petition to classify thelands as suitable for State selection and until classification the lands arenot available for selection.
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School Lands: Indemnity Selections-School Lands: Mineral Lands
School land indemnity selections for lands within the. known geologic structure of a producing oil. and gas field, unless, the lost lands are similarly
situated, or for lands in a producing or producible lease, must be rejected,
and the date of determination as to whether the selected lands are in. the
known geologic structure of a producing oil and gas field or are in a producing
or producible lease is the date when the State has complied with all requirements for making a selection.

School Lands: Indemnity Selections-School Lands: Mineral Lands-Oil
and Gas Leases: Known Geological Structure
The phrase. "known geologic structure of a producing oil and gas field"
has been so long understood to include oil and gas fields which once produced and are still capable of production, although not currently producing,
that the phrase as used in Rev. Stat. § 2276 (a) (2) will be considered to
have the same meaning, despite the fact that the word "producing" is used
in the next paragraph of the statute to mean actual production.

School Lands: Indemnity Selections-School Lands: Mineral Lands-Oil
and Gas Leases: Production-Oil and 'Gas Leases: Unit and Cooperative
Agreements
Land in any lease of a suit agreement which is in: a participating area,
is to be considered as land in a producing or producible status so that all
lands subject to that lease, whether! in the unit or participating area, are
not eligible for selection by a State as school indemnity lands.

Administrative Practice-Bureau of Land Management
'The Director of the Bureau of Land Management has authority at any
time to take up and dispose of any matter pending in a land office or to
review any decision ofa subordinate officer with or without an appeal.

School Lands: Indemnity Selections-School.Lands: Mineral Lands
If a State offers mineral land as base for an indemnity selection of land
which is both valuable for oil shale and valuable for oil or gas.and is situated
within the known geologic structure of a producing oil or gas field (and the
base land is not so situated) or is included in a producing or producible oil
and gas lease, the State may obtain the selected land, including the oil shale
deposits, upon consenting to a reservation to the United States of the oil
and gas in the selected land.
APPEALS FROM THE BUREAU OF LAND MANAGEENT

The State of Utah has appealed to the Secretary of the Interior from
a decision dated February 28, 1962, and from several other decisions
of the' Division of A-ppeals, Bureau of Land Managment, affirming
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land office decisions rejecting in whole or in part school land indemnity
selections filed by the State pursuant to Rev. Stat. §§ 2275 and 2276
(1875); as amended, 43 U.S.C. §851, 852 (1958), as amended, 43
U.S.C. §852 (Supp. V, 1964).1
Since common issues of law run throughout the appeals; it is colsidered advisable to dispose of them in one decision.
Sections 2275 and 2276 of the Revised Statutes, as amended, authorize a State to select public lands in lieu of school lands granted but
lost to it before title could pass. Section 2276, as amended by the act
of August 27, 1958, 72 Stat. 928, provides in part as follows:
(a) The lands appropriated by section 2275 of the Revised Statutes, shall be
selected from any unappropriated, surveyed public lands within the State or
Territory where such losses or deficiencies occur subject to the following
restrictions:
(1) No lands mineral in character may be selected by a State or Territory
except to the extent that the selection is being made as indemnity for mineral
lands lost to the State or Territory because of appropriation prior to survey;
(2) No lands on a known geologic structure of a producing oil or gas field may
be selected except to the extent that the selection is being made as indemnity
for lands on such a structure lost to the State or Territory because of appropria*tion prior to survey; and
(3) Lands subject to a mineral lease or permit may be selected *: o * if none
of the lands subject to that lease or permit are in a producing or. producible
status; 8 * *
*

*

e

-,.

*

**

(d) (1) The term "unappropriated public lands" as used in this; section shall
include, without otherwise affecting the meaning thereof, lands withdrawn for
coal, phosphate, nitrate, potash, oil, gas, asphaltic minerals, oil shale, sodium,
and sulphur, but otherwise subject to: appropriation, location, selection, entry,
or purchase under the nonmineral laws of the United States; and lands withdrawn
by Executive Order Numbered 5327; of April 15, 1930, if otherwise'available for
selection.
(2) The determination, for the purposes of this section of the mineral character
of lands lost to a State or Territory shall be made as of the date of application
for selection and upon the basis of the best evidence available at that time. * * * a

The selections considered here were rejected because the lands
selected were deemed ineligible under paragraphs (2) or (3) of subsection (a).
One issue involved in many of the appeals, and the sole issue in
some, concerns the date as of which the character of the selected land
1 The other appeals considered in this decision are listed in the appendix to this decision.
2Paragraph (3) of subsection (a) was amended by the act of September 14, 1960, 74

Stat. 1024, 43 U.S.C. § 852 (Supp. V, 1964), but without any change so far as the issues
In these appeals are concerned. A number of the State selections considered here were
filed prior to the 1960 amendment; the remainder were filed after the amendment.
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is to be determined. In the typical situation, the State selects lands
mineral in character as indemnity for lands mineral in character lost
to it but which, on the date it files its application, are not within the
known geologic structure of a producing oil or gas field. However,
before they are classified as suitable for State selection, it is determined
that the lands are within the known geologic structure 'of a producing
oil or gas field. Consequently, the application is rejected as to them
for the reason that under paragraph (2) of subsection (a) such lands
can only be selected as indemnity for similar lands lost to the State.
The appellant contends that, since paragraph (2) of subsection (d),
supra, provides that the character of the base lands is to be determined
as of the time the application for selection is filed, the character of
the selected lands is to be determined as of the same date. The decisions below, to the contrary, held that an application for selection is
merely a petition for classification which entitles the State to nothing
more than having its application considered and that the character
of the selected lands may be determined at any time prior to approval
of the application for selection.
The legislative history of the act of August 27, 1958, s~upra, throws
no light on the problem.
In general, where the mineral character of public land is an issue
in its disposition, the requisite determination is made as of the date
the applicant has complied with all the requirements of the pertinent
statute and regulations. State of Wisconsin et al., 65 .I.D. 265, 272
(1958); see Willoson v. United States, 313 F. 2d 884 (D.C. Cir.
1963), ert. denied, 373 U.S. 932 (1963). Among the requirements
imposed by the pertinent regulations is one obligating the State to
publish notice of its selection; in a designated newspaper for a certain
period of time and to submit proof of publication. 43 CFR, 1964
Supp., 2222.1-4. There is no indication in the records of the cases on
appeal that the State has completed the necessary publication and
made the required proof. Until it has done so, it has not met all the
obligations imposed on it and it cannot successfully maintain that the
date had passed for determining whether the selected lands were
within the known geologic structure of producing oil and gas fields.3
State of alifornia, 60 ID. 22 (1949), held that until a State seeking an exchange
-pursuant to section 8 of the Taylor Grazing Act, as amended, 49 Stat. 1976 (1936), 43
U.s.C. § 315g (1958), has complied with all the requirements of the statute and the
applicable regulations, including publication, it has not acquired rights In the selected land
and the United States may withdraw the land if it chooses. In reaching this conclusion,
the decision stated:
"The clear implication of the; decisions in the New Merico and Wyoming cases [Payne v.
New Mexico, 255 U.S. 367 (1921); and Wyoming v. United States, 255 U.S. 489 (1921) is
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Furthermore, it has long been established that, as a result of the
general withdrawals accomplished by Executive Orders Nos. 06910
and 6964 on November 26, 1934, and February 5, 1935, respectively,
and the provisions of section T of the Taylor Grazing Act, as amended,
49 Stat. 1976 (1936), 43 U.S.C. § 31Sf (1958), a State in applying for
school land indemnity selections merely petitions the Secretary to
classify the lands as suitable for State selection and that until he does
so the lands are not of the category available for State selection.
State of Arizona, 59 I.D. 317, 322 (1946) ; State of California, 59 I.D.
451 (1947); State of California, 67 I.D. 85 (1960); see also Carl v.
Udall, 309 F. 2d 653 (D.C. Cir. 1962); Opinion of Attorney General,
70 I.D. 65, 71 (1963).
that if the States had not fully complied with all the requirements prescribed, by the pertinent law and regulations, there would not have been an acceptance by each State of the
Government's offer, and the State would not have acquired any rights in the selected land.
HobartL. Pierson, 49 L.D. 436 (1923) ; of. State of New HeMico, Robert M. Wilson, Lessee,
V. Robert . Shelton and John '. Williams, 54 I.D. 112 (1932) ; and State of Califernia,
Robison, Transferee, 4S L.D. 384 (1921).
"In the present proceeding, there are. numerous requirements impbsed by section 5 of
the Taylor Grazing Act, as amended, and the supplementary regulations which the State
of California had not complied with on November 6, 1947.
In connection with the publication of the notice required by subsection (d) of section 8, the regulations provide that,
after an application has been filed and the necessary investigations have been made by
the Commissioner of the General Land Office (now the Director of' the Bureau of Land
Management), a notice of the exchange will be submitted to the State for publication; and
that, after publication of the notice, the State shall submit proof of such publication (43
F
147.8, redesignated 43 CFR', 1947 Supp., 147.6).
With respect to the conveyanee by
the tate of title to the offered lands, as required by subsection (c) of section 8, the State
is required to submit a duly recorded deed of conveyance of the offered lands (unless they
are unsurveyed) a certificate that the offered lands have not been sold or otherwise encumbered by the State, a certificate by the county recorder or by an approved abstracter
-that
no instrument purporting to convey or encumber the title to the offered lands is of
record or on file in the recorder's office, and, if the offered lands have ever been held in
private ownership, an abstract of title and a tax certificate (43 CPR 147.8, redesignated 43
CFR, 1947 Supp., 147.6).
None of the steps required of a State in connection with an
exchange of lands under section 8 had been taken as of November' 6, 1947, by the State of
California in. the present case, with the exception of the filing of the exchange application.
Of course, the notice to be published by the State of California was to be prepared 'and
furnished to the State by this Department, and the Department had failed to perfdrm its
part of this procedure as of November 6, 1947. However, I am of the opinion that such
failure on the part of the Department could not operate to confer upon the State vested
rights 'in the selected lands under the decisions in the New 'Memico and Wyoming cases.
[Pages 326-327.]
e

*

A

:

*

:

.$ *

.

.':t-

*

"In this connection, it should be noted that, under the Supreme Court's construction of
the lieu-selection law involved in the New Mexico and Wyoming cases, the Department did
not have an option to accept or reject a lieu selection; the Department could only ascertain whether. the reqirements for a selection hadE been' met by a State. 'Nevertheless, the
Court did not hold that a State acquired rights inselected land merely upon filing a selection list. Instead, a State!s rights in selected land vested under:the lieu-sslection.14w
-only after the State had complied with all requirements of the law: and the pertinent
regulations.' Similarly, it Is reasonable to. conclude that under section 8 of; the Taylor
Grazing Act, as amended, a State must fully comply with all the requirements prescribed
by the section and the applicable regulations in order to acquire rights in land selected
pursuantito section 8."0 [Page 328.]
.
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Thus, at the very least, the character of the selected-lands may be
d:jermined as of the date of classification and if on that date they are
in the known geologic structure of a producing oil and gas field they
can be selected only if the. lost lands were similarly situated.
The fact that the Congress, in paragraph (2) of subsection (d),
selected the date on which the State files its application as the date for
determining the mineral character of the lost land does not require
a conclusion that the character of the selected lands is to be determined
as of the same date. In view of the, long-established rulings that the
character of the selected lands may -be determined as of any time prior
to the State's doing all that is required of it to perfect a selection, it
would be wholly unreasonable to attribute tothe Congress an intent
to overrule these holdings in the absence of a clear expression of such
intent. No such expression is to be found in the legislative history of
the act of August 27, 1958, supra, and it would be wholly unreasonable
to glean such intent from the silence of Congress in fixing a date for
determining the character of the selected lands. On; the contrary, the
silence of Congress is far more reasonably to be interpreted as evidencing an intent not to change the established rule.
Accordingly, the selections were properly rejected insofar .as they
covered lands which have been found to be within the known geologic
structure of a producing oil' and' gas field before the lands were
classified as suitable for disposition as school land indemnity or before
the State had complied with all the requirements of the statute and
regulations.
The same.conclusion is applicable to those State selections which
were rejected in accordance with paragraph (3) of subsection (a)
because they included land in outstanding oil 'and gas leases which
attained the status of producing or producible leases at some time
after the selections were filed. ',The State contends that the status of
the leases as producingKor producible leases should be determined as
of the time the selections were filed and not as of some subsequent
time. This contention must be rejected for the same reasons just given
as to the State's contention concerning the date of determination ofknown geologic structures of producing fields.
Another issue raised in many of the appeals is whether'the selections.
were properly rejected under paragraph (2) of subsection (a), which.
prohibits selection of lands within the known geologic structure of a
"producing" oil and gas field unless: similar lands were lost to the
State, if none of the wells in the field are actually producing.
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The State points to paragraph (3) of subsection (a), which prohibits
selection of land within a mineral lease or permit if any of the land
in the lease is in a "producing or producible status," and argues that
the use of the words "producing" and "producible" in this paragraph
demonstrates that the Congress intended "producing" in paragraph
(2) to mean "actually producing" and not merely "capable of production." It concludes that if there is no producing oil and gas. well in
the field then paragraph (2) is not applicable.
The phrase "known geologic structure of a producing oil and gas
field," used in paragraph (2), has been used in connection with oil and
gas leasing of public lands since the original Mineral Leasing Act of
February 25, 1920, 41 Stat. 437 §§ 13, 17. Its meaning was established
soon thereafter as follows:
In its unreported decision of March 24, 1924, in the case of John H. Moss v.
A. D. Schendel (A-6287, Buffalo 021031-021033), the Department said:
"The applicant Moss has appealed from this decision and alleges that the lands
were not, at the time of his application, within a producing field, as all wells
in that field which had produced either oil or gas, were not producing, but were
exhausted, the wells abandoned and the casing pulled and the wells plugged. * * *
"The records disclose that the Torchlight field was a known producing field
long before the passage of the leasing act, and was so defined long prior to the
filings by appellant or Schendel. The Department is also aware that large oil
companies which have been operating in the field did abandon it in 1923, as
alleged, but is not convinced that such abandonment warrants a redefinition of
the structure or the revocation of the classification of the area as a producing
field at this time. The term 'producing oil .or gas field' as used in section 13
of the leasing act must be construed to include areas in which there has been
production and which are capable of producing more oil, otherwise cessation of
production in a given field because of a strike or other external matters would
render areas which were clearly oil bearing, subject to prospecting operations
and, when oil was brought in, the reward for discovery provided in section 14
of the act would be improperly conferred in a case where such discovery was not
essential to the determination, already made, that the land was valuable for oil
and gas deposits. Until further showings are madewhich are persuasive that
the area does not still contain valuable deposits of oil, the field will not be redefined." (ermit D. Lacy, 54 I.D. 192 (1933).)

The Department has repeatedly adhered to this construction of the
phrase and still follows it. George C'. Vournas, 56 I.D. 390 (1938);
K. S. Albert, 60 I.D. 62 (1947); Duncan Miller, A-27644 (September 22, 1958); Dumoan Miller, Louise Cucoia, 66 I.D. 388, 390 (1959),
and cases cited therein.
In view of the long accepted interpretation of the phrase, which
has remained unchanged throughout the many extensive revisions of
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the Mineral Leasing Act without Congressional criticism, its meaning
must be deemed to be- established. The fact that Congress used the
word "producing" in the next paragraph of the statute to mean actually producing" does not require a different result. Paragraph (3)
applies to all leasable minerals while the phrase used in the preceding
section applies only to oil and gas lands and constitutes words of art.
*Lands in the known geologic structure of an oil and gas field which
has produced but may not currently be producing are deemed to be
of such value that the lands can be leased by the Secretary only through
competitive bidding, Mineral Leasing Act, §17, as amended, 74 Stat.
.781 (1960), 30 U.S.G. 226(b) (Supp. V, 1964). It seems clear that
Congress intended that oil and gas lands which could be leased only
*by competitive bidding should be placed in a special category so far
as State selections are concerned and that Congress did not intend that
only some land'subject to competitive leasing, i.e., land in an actually
producing field, should be placed in a special category for State selection purposes.
Accordingly, it was proper, unless similar land was offered as base,
to reject selections for lands within the known geologic structure of a
producing oil and gas field even though there was not actual production within the field so long as there had been production and the
geologic structure has not been redefined..
Another issue raised in several of the appeals is whether land in a
unitized lease which is in a participating area is producing or producible land within the meaning of paragraph (3) so that all the lands
included in the lease are ineligible for selection by the State, even as
to portions of the lands not within the unit or participating area.,
Since paragraph (3) prohibits the selection of any lands in a lease
if any of the lands in it are in a producing or producible status, lands
which are part of a producing or producible lease cannot be selected
no matter what their own status is. The only question then is whether
a lease, part of which is in a participating area, is such a lease even
though there is no well on the land of the lease itself. The very definition of a participating area makes it plain that the answer must be in
the affirmative. The standard unit agreement describes it as follows:
11. Participationafter discovery. Upon completion of a well capable of producing.unitized substances in paying quantities or as soon thereafter as required by the Supervisor, the Unit Operator shall submit for approval by the
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Director a schedule, based on subdivisions of the public-land survey or aliquot.
parts thereof, of all unitized land then regarded as- reasonably proved to beproducti-veof unitized substancbs if paying quantities; all lands in said schedule
on approval of the Director to constitute a participating area, effective as of the.
date of first production. * * *

It is the intent of this section that a participating area shall represent the area known or reasonably estimated to be productive in paying quantities; but
regardless of any revision of the participating area, nothing herein contained.
shall be construed as requiring any retroactive adjustment for production;
obtained prior to the effective date of the revision of the participating area.
*

*

*

*

*

*

*

12. Allocation of, production. All unitized- substances. produced from eachparticipating, area established under this agreement, except any part thereof
used in conformity with good operating practices within the unitized area fordrilling, operating, camp and other production or development purposes, forrepressuring or recycling in accordance with a plan of development approved;*
by the Supervisor, or unavoidably lost, shall be deemed to be. produced equally
on-an acreage basis from the several tracts of unitized land of the participating
area established for such production and, for -the purpose- of- determining any
benefits accruing under this agreement, each such tract of unitized land shall:
have allocated to it such percentage of said production as the number of acres
of such tract included in said participating area bears to the total acres of
unitized land in said participating area. *

.*

30 CR 226.12. -

Thus it is concluded that a lease any part of which is in the participating area of a unit agreement is a producing or producible lease so
that any land covered-by the same lease is, whether or not-within the
participating area or unit agreement, ineligible for selection by a
State.4
There remains one case, A-29619, in which the Division of Appeal's
decision, in addition to affirming the land office decisions; rejected the
State's selections as to additional lands on the grounds that a redefi-nition of the known geologic structure of a producing oil and gas field
made while the appeal was pending placed them within the limits of'
the field. The State contends that the Director (or his delegate) was:
without jurisdiction to modify the local manager's decision for' lands
not covered by its appeal. This contention is without merit, for the
Director has authority at any time to take up and dispose of any matter
pending in a land office or to review a decision of a subordinate officer,
I At the time the decision appealed from in A-29826 was issued, the participating areas
had not been established and the appeal objected to a rejection of the selections based on
the assumption -that the selected lands were certain to be included in participating areas.
Since then, parts of the -leases of which the selected lands are a part. have been -included
In participating areas, so that this objection is now moot.
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with or without an appeal. Oscar C. Collins et al., 70 I.D. 359, 360
(1963) ; Bany R. ColsonT0 LD. 409, 412 (1963).
Following the filing of the appeals, the Governor of the State of
Utah, by letter dated October 1, 1963, to the Secretary, raised an
additional question with respect to a number of the applications involved in a number of the appeals. He stated that the selected lands
in the applications contain known deposits of oil shale of good potential and that the selections were filed primarily for the oil shale deposits. He asked if it would be possible for the State, by executing
waivers of the oil and gas in the selected lands, to acquire title to the
lands and all other minerals in the land, including the oil shale:
deposits.
The Governor's question is directed to this typical situation: The
State has filed an application selecting lands determined to be valuable for oil or gas, oil shale, and possibly other minerals. The application lists as base or lost lands tracts of land also determined to be
valuable for oil or gas or oil shale or possibly some other mineral. The
application is rejected because the selected land is. determined to be
on the known geologic structure of a producing oil or gas field (and
the base lands are not) or included in a producing or producible oil
and gas lease. The Governor's question in essence is whether a waiver
by the State of oil and gas rights in the selected lands would eliminate
the known geological structure and producing or producible lease
objections to approving the selections.
Paragraph (1) of subsection (a) of Rev. Stat. § 2276, spra, provides that no mineral lands may- be selected by a State except to the
extent that the selection is made as indemnity for mineral lands lost
to the State. If land selected by a State is valuable for oil or gas or
oil shale and the land does not fall within paragraph (2) or (3) of subsection (a), it is clear that the selection may be aproved if the lost
land is valuable for oil or gas or oil shale or some other mineral.
What is the result if the selected land additionally falls under paragraph (2) or (3)
This is the situation where the lost land is mineral
in character and the selectd land is repord not only to be valuable.
for oil or gas but also to be either within the known geologic structure
of a producing oil or gas field. or in a producing or producible oil and
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gas lease. If the lost land is not within the known geologic structure
of a producing oil or gas field and the selected land is, the selection,
without more, would have to be rejected. Regardless of whether the
lost land is on such a structure, the selection, without more,. would have
to be rejected if the selected land is in a producing or producible
lease. Could the selection, however, be approved if the State agreed
to a reservation of the oil and gas to the United States?
Prior to the 1958 amendment to Rev. Stat. § 2276, a State could not
select mineral lands unless the mineral was one enumerated in the
act of July 17, 1914, 38 Stat. 509, as amended, 30 U.S.C. §§121-123
(1958), or a similar statute. The 1914 act permitted the selection
under a nonmineral land law of land reported to be valuable for oil or
gas upon the condition that the oil or gas would be reserved to the
United States. Thus, a State could select as indemnity under Rev.
Stat. §§ 2275 and 2276 land reported to be valuable for oil or gas
provided it consented to a reservation of the oil or gas to the United
States. See State of Arizona, 71 1.D. 49 (1964); State of Arizona,
A-27743. (August 16, 1961).
The 1914 act applies to lands "withdrawn or classified as
* * oil,
gas *
or which are valuable for those deposits * * *." 38 Stat.
509, 30 U.S.C. § 121 (1958). It does not differentiate between such
land on a known geologic structure of a producing oil or gas field or
such land not so situated or between such land in a producing or producible lease and such land not so included. Since prior to the 1958
act the oil or gas had to be reserved to the United States in all these
situations, it did not matter what the status of the land was. In other
words, it seems clear that prior to the 1958 act, a State could select
land within the known geologic structure of a producing oil or gas
field or land included in a producing or producible oil and gas lease
since the oil and gas were-to be reserved to the ULnited States. This was
true whether' the base land offered by the State was or was not mineral:
land.
The question then is whether the enactment in 1958 of paragraphs
(2) and (3) of subsection (a) of Rev. Stat. § 2276 was intended to'.
change the situation and to bar a State from selecting land -on the
known geologic structure of a producing oil- or gas field (unless the,
base land was so situated) or land in a producing or producible lease
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upon consenting to a reservation of the oil or gas to the United States.
Although there is nothing conclusive in the language of the 1958
amendments or their legislative history on the question, the Department thought that selections could still be made with a mineral reservation under the 1914 act where the base land was nonmineral in
character. See Department's report of June 16, 1958, on H.R. 12117,
a bill comparable to the legislation enacted as the act of August 27,
1958. S. Rep. No. 1735, 85th Cong., 2d Sess. 9 (958).
In its report
the Department said:
This bill clearly expresses the view that States may select land withdrawn

for mineral classification. If this provision is enacted the States would be
permitted to select such lands, and there would be a reservation of minerals
only if the lands for which indemnity is sought had been of a nonmineral
character. * * *

If a State offering nonmineral lands as base may select land in the
known geologic structure of a producing oil or gas field or land in a
producing or producible oil and gas lease upon consenting to a reservation of the oil and gas under-the 1914 act, no logical or reasonable
ground appears for denying such a right of selection simply because
the State offers mineral land as base. It is proper therefore to conclude that the right of selection exists in these circumstances.
As we have concluded earlier, if a State offers mineral land as base,
it may select land valuable for oil shale under paragraph (1) of subsection (a) of Rev. Stat. § 2276. See also subsection (d) of section
2276. As we have just concluded, whether a State offers mineral or
nonmineral land as base, it may select land reported to be valuable for
oil or gas which is situated within the known geologic structure of a
producing oil or gas field or which is included in a producing or producible oil and gas lease, upon the State's consenting to a reservation
to the United States under the 1914 act of the oil or gas in the land.It would appear to follow that, if the base land is mineral land and
the selected land is both valuable for oil shale' and valuable for oil or
It should be noted at this point that by the act of March 4, 193B, 47 Stat. 1570, 30
U.S.C. § 124 (1958), the right of selection under the 1914 act was modified to the extent
that lands "lying within the geologic structure of a field, or withdrawn, classified, or reported as valuable for any of the minerals named" in the Mineral Leasing Act are not
subject to selection "unless it shall be determined by the Secretary of the Interior that
such disposal will not unreasonably Interfere with operations" under the Mineral Leasing
Act. This qualification governs all selections made in accordance with the 1914 act, that
is, subject to a mineral reservation, and would, of course, apply to selections in the circumstances Just discussed.
-
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gas and is situated within the known geologic structure of a producing
oil or gas field or included in a producing or producible oil. and' gas
lease, the State may obtain the selected land, including the oil shale
deposits, upon consenting to a reservation to the United States under
the 1914 act of the oil and' gas in the selected land. We so conclude
If the State wishes to modify its applications in light of the conelusion reached, as suggested by the Governor's letter of October 1
1963, it should submit promptly appropriate amendments to its applications to the Utah-land office.
This is not to be taken as a ruling or an expression of opinion that
such amended applications will be approved by the Department. Before a State selection application can be accepted, the Secretary of
the Interior must classify the selected land under applicable statutes
as proper for State selection. Accordingly, any amended application
that is filed by the State can be accepted only if the land selected is
classified as being suitable for State selection.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a), 24 P.R. 1348), the
decisions appealed from are affirmed.

EDWARD WEINBERG,
Deputy Soicitor.
APPENDIX
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A-30325

Decided November3,1964

Rights-of-Way: 'Generally~Rights-of-Way: Act of March 4,1911-Power:
Generally
An' applicant for an amended transmission line right-of-way under the
act of March 4, 1911, is properly required to file the stipulation required by
the Department's regulations agreeing to permit the Department to utilize
surplus capacity in the line, or to increase the capacity of the line for the
transmission of power by the Department.

See Decision dated May 28, 1964, p. 406.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Southern California Edison Company has appealed to the Secretary
of the Interior from a decision dated May 28, 1964, whereby the Office
of Appeals and Hearings, Bureau of Land Management, affirmed a
decision of the Riverside, California, land office holding in abeyance
its application for an amended transmission line right-of-way easement, Los Angeles 096498, filed pursuant to the act of March 4, 1911,
36 Stat. 1253, as amended, 43 U.S.C. § 961 (1958), until the applicant
should file a stipulation in the land office as required by regulation 43
CFR, 1964 Supp., 2234.4-1(c) (5), formerly 43 'CFR, 1964 rev.
244.44(e) 1
The appellant filed an application dated January 8, 1963, for an
amended right-of-way easement across public lands in Kern County,
California, for the reconstruction, enlargement and conversion of an
existing 33 kilovolt electric transmission line to a 115 kilovolt-volt
line. The total length of the line is 28.69 miles, of which 1.87 miles
cross Federal lands.
The appellant was advised on May 2,1963, that it would be required
to file a stipulation as called for in 43 CFR 244.44(e), now 43 CFR,
1964 Supp., 2234.4-1(c) (5). The stipulation provides for the agreement of the grantee of a right-of-way that this Department may
utilize surplus capacity in the transmission line, or may increase the
capacity of the line, for the transmission of power by.the Department.
The regulations also provide for the equitable sharing of operation and maintenance costs of the transmission facilities by the Department, for the designation of a board to resolve any disagreements over
the existence or amount of surplus capacity and for the modification
of the terms and conditions at any time by means of a supplemental
agreement negotiated between the holder and the Secretary of the'
Interior or his designee.
lCalifornia Electric Company, the original right-of-way applicant, merged with the
Southern California Edison Company on December 31, 1963, thereby terminating its
corporate existence.
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On October 18, 1963,-the appellant filed a stipulation consentingto accept, comply with, and be bound by all lawful terms and conditions of the
Bureau of Land Management Department of the Interior Regulations, Title 43,
CPR, Part 244, as amended, in effect on the date of this Stipulation for so long
as such terms and conditions remain in effect, but Applicant does- not agree or
consent to accept, comply with or be bound by any of the terms or conditions of
any Regulations which may. hereafter be finally determined by a court of competent jurisdiction to be unlawful, legally unenforceable or contrary to any
statutory provision enacted by the Congress of the United States; nor does
Applicant agree or consent to accept, comply with or be bound by the terms or
conditions of any Regulations applicable to said right-of-way easements after the
time that such terms or conditions are withdrawn or waived.

By a decision of the land office dated January 2, 1964, the appellant
was advised that its proposed stipulation did not meet the requirements of the regulations, and it was requested to execute and file a
stipulation in conformance with the regulatory requirements.
Following that decision, appellant appealed to the Director, Bureau
of Land Management, and then to the Secretary.
Appellant's contentions on this appeal have been carefully considered. However, they are essentially the same as the arguments advanced by appellant on its appeal to the Director and they are fully
discussed and answered in the Bureau's decision. No purpose would
be served by a repetition of the discussion.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
for the reasons set forth in the-decision of May 28, 1964, the decision is
affirmed.
EDWARD WEINBERG

Deputy Solicitor.
May 28, 1964
The Southern California Edison Company has appealed from a
letter-decision of the Riverside Land Office, dated January 2, 1964.'
That decision held that further action on the Company's request to
convert its existing 33 kilovolt right-of-way to a 115 kilovolt rightof-way will be held in abeyance until the applicant files a stipulation
in the Land Office, pursuant to the requirements of departmental
regulation 43 CFR 2234.4-1(c) (5), 1964 Special Supplement (formerly 43 CFR244.44(e)).
The appellant's original application herein, filed on January 8, 1963,
requests that its existing right-of-way easement under the act of
March 4, 1911 (36 Stat. 1253; 43 U.S.C. 961), upon and across public
The decision was addressed .to the original applicant, the California Electric Power
Company, which merged with the Southern California Edison Company on December 81,
1963, and, thereupon, terminated its corporate existence.
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lands in Kern County, California for its 33 kilovolt Inyokern-Ridgecrest transmission line, be amended to permit the reconstruction, enlargement, conversion and operation of said line at 115 kilovolts.. The
remaining period of that existing easement is 40 years; the total length
of the expanded right-of-way requested across public lands is .87
miles; the total length of the Inyokern-Ridgecrest line is 28.69 miles.
The regulation in question, as amended, by Circular 2100, published
March 23, 1963 (28 F.R. 2905), provides, among other things, that
applicants for transmission line right-of-way permits shall execute a
stipulation allowing the Government to utilize any surplus capacity
in such transmission facilities crossing Government lands. The appellant declined to execute such stipulation. It here appeals the Land
Office Manager's decision declining to consider the appellant's application further absent such stipulation, and prays that the easement
requested be granted forthwith.
The appellant claims the regulations cannot be applied to it for
the following reasons (in the order presented by the appellant):
I. They are prospective and do not apply to appellant's application.
II. They are contrary to law and the Constitution in that:
A. They exceed the authority of the Secretary;
B. They are unconstitutional administrative legislation, and violate
the Due Process Clause;
C. Applicant's freedom to reject permits made subject to the regulations does not cure the invalidity thereof;
D. They are contrary to the intent and rate provisions of the Federal
Power Act.
III. They are ambiguous, uncertain, and impractical.
*

*

*

*

*

*

As to argument I, the appellantsays its January 8, 1963, application
complied with the regulations then in effect, and that the regulations
promulgated March 23, 1963, do not apply to applications filed prior
thereto. As amended, March 23, 1963, Sec. 244.44(e) of the regulations (now 43 CFR 2234.4-i (c) (5)), provides,'among other things,
that an applicant for a permit must "* * * execute and file with its
application a stipulation * * *" allowing the Government to use the

surplus capacity of the transmission line. We agree that the amendment is prospective. But the subject of the amendment relates to
permits, not applications. The subject of the amendment is: terms and
conditions in permits issued on or after March 23, 1963. The Department has found that permits should not be issued for transmission
lines on 'Government lands after that date unless applicants allowed
the Government to use the lines` surplus capacity. The reference (in
the regulation) to applications merely states how applicants may
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meet these terms and conditions Nor is there a problem of retroactivity here. "No vested right in a [transmission line right-of-way]
grant is acquired by the filing of an application." (See California
Eectric Power Company, 58 I.D. 607 at 611 (1944), and cases cited
therein.) The record does not show that the capacity in question lawfully was in-place or under construction on March 23, 1963. In short,
the filing of the application did not operate to prevent the Secretary
from granting appellant a permit subject to conditions prescribed by
regulations issued, pursuant to statutory authority, shortly after the
appellant applied for a permit.
The appellant next argues (II-A above) that the acts of 1901 and
1911, under which the regulations were promulgated, do not support
them; that (I-B) therefore, they are unconstitutional administrative
legislation; and that these two conclusions are corroborated by the
fact that similar departmental wheeling regulations were withdrawn
in 1954 because they were considered illegal by the then departmental
Solicitor, and by the fact that bills to enact those regulations into law
after they were withdrawn were introduced but not considered by the
Congress. Under II-A, the appellant asserts that the act of February
15, 1901 (31 Stat. 790; 43 U.S.C. 959) (cited with the 1911 act by the
amended regulations as supporting authority therefor) "has no
bearing in this case" because the appellant applied for a permit under
the 1911 act. The 1911 law, authorizing the issuance of 50-year
permits, was enacted because the 1901 Act, which authorized the
issuance of revocable permits only, did not provide sufficient investment security. We believe the act of 1901 has bearing insofar as the
appellant argues that the act of 1911 does not authorize the subject
regulation. 8
* The appellant misconstrues the 1911 act. A law of may Id:, 1896 (29
Stat. 120) dealt with rights-of-way on the public domain for electric
power purposes. The act of 1901 "superseded and took the place of
the law of May 14, 1896. The act [of 1901] * * * carefully defines the
extent of such rights-of-way and embodies provisions not found in
any of the earlier enactments." 4 "t would seem difficult to conceive
of a statute couched in terms which would retain a larger measure of
public control" than the 1901 statute.5 The l911 act made no change in
the 1901 act other than authorizing the granting of easements for up
2 Subsequent to the Land Managers decision of October 11, 1963, the appellant, on
October 17, 1963, supplemented its January 8, 1963, application by fiing the power line
diagrams required by Sec. 244.43(d)i as amended, March 23, 1963 (presently 43 CR
2234.4-1 (b) (4) (IV)).
Evidently the appellant really believes so, too, for, elsewhere in its brief, it cites court
E
comment on the scope of regulations that may be issued under the 1901 act, as determinative of the scope of regulations that may be issued under the 1911 act U.S. v. Colorado
Power Co., 2,40 P. 217, 221 (1916).
I Utah Power and Light Co. v. U.S., 243 U.S. 389, 407 (1917).
c32 Ops. Att'y Gen. 525, 526 (1921).
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to 50 years. As explained by Representative Scott, the House floor
manager of the bill that became the 1911 act,
* e * it changes existing law only to this extent, that it provides that a
permit may be issued for rights-of-way for the purposes specified for a fixed
term of 50 years, whereas the present law requires all such permits to be
revocable at the will of the authority granting them.
* * [Ulnder this a
right-of-way may be granted for a period of 50 years, under such regulations
as the head of the department may make. 6

The act of 1911, thus deals "specifically and solely * * *-with
rights-of-way for transmission lines."
That act and two others8
"occupies a special field carved out of the comprehensive uses and
occupancies embraced by the act of 1897. In the fields to which they
relate, their provisions are comprehensive and complete * * *. These
acts, therefore, bear to the act of 1897 the relation of special and
particular to general legislation.
The act of 1911, therefore, by background, emphasis and intent is
uniquely an electric power transmission line act as well as a right of
way statute. It was carefully constructed and enacted for the purpose
of controlling the conditions under which transmission lines in particular should be placed on the-public domain. Its intent is that such
lines not be placed thereon by right and at random. Its intent on its
face is that transmission lines be placed on Govermnent lands under
the terms and conditions the Government department responsible for
the overall welfare of those lands believes transmission lines should
be placed thereon.
Where the permit is to endure for fifty years and is not to be
revocable at the will of the Government, the act requires such regulations as will protect Government interests associated with Govern-

ment lands for the next 50 years. Had the Sixty-first Congress
intended permits to be issued summarily-had it intended them to
be issued if the applicants met the one, two, or three standards, the
Sixty-first Congress in March 1911 thought should govern the placement of transmission lines on Government lands-the Sixty-first
Congress would have said so. It legislated differently. Having stated
its specific purpose and intent, Congress directed the departments
responsible for Government lands to treat by such regulations as they
in their expertise deemed appropriate, such developments and exigen6Conference Report on
.R. 31596 in the 61st Congress, d Sess. and explanation to
the House thereof, 46 Cong. Rec. 4014-15 (Mar. 2,1911).
7 30 Ops. Att'y Gen. 581, 583 (1916).
8 February 15, 1901, 31 Stat. 790, authorizing the Secretary to regulate the construction
of electrical plants, poles and lines on public lands, forests, and certain reservations; and
(February 1, 1905, 33 Stat. 628)i, authorizing the Secretary to regulate the construction
of dams and reservoirs on forest reserves.
I 30 Ops. Att'y Gen. 583 (1916).
(The act of 1897 referred to, 30 Stat. 11, 35, authorized the Secretary to regulate the occupancy and use of public forests.)
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cies that should materialize during the life of the law that affected the
placement of transmission lines on Government lands.
We think a regulation requiring a permittee to let the Government
use surplus capacity in a transmission line permittee would build on
Government's lands, is uniquely within the purview and intent of the
1911 transmission line act. The use of the transmission lines of one
electric system to wheel, convey, or market the power and energy of
and for another system is a widespread, long-established operating
practice in the power industry. So is the interconnection and the
joint use of transmission facilities by two or more different systems;
and so is the purposeful overbuilding of transmission line capacity
in anticipation of future load growth.10
The Federal Government is the largest wholesale producer of electric power and energy in the Nation. Its installed generating capacity
of about 26 million kilovolts comprises 17 percent of all electric utility
generating capacity in the country. Its installed hydroelectric capacity accounts for about 45 percent of the Nation's developed hydroelectric capacity. We are advised by the Assistant Secretary, Water
and Power Development, that another 8.8 million kilovolts of Federal
generating capacity is under construction; and still another 10.2 million kilovolts has been approved or authorized for future construction.
The statutes under which this Federal power and energy is produced
require that preference in the sale thereof be given to governmental
agencies and to nonprofit organizations. This requirement originated
contemporaneously with the transmission line right-of-way laws in
question. It began with section 5 of the act of April 16, 1906 (34 Stat.
116, 117), requiring the Secretary of the Interior to give preference
to municipal purposes when disposing of power produced at Federal
reclamation projects in the western United States under the act of
June 17, 1902 (32 Stat. 388).1 It was restated by the act of February 24, 1911 (36 Stat. 930) ; and it has been affirmed by a long series
of statutes enacted and re-enacted down to the present. To avoid
constructing the transmission lines needed to market this power and
energy,' 2 the Government utilizes the transmission facilities of other
systems to the maximum extent practicable.'3 This wheeling service
m0See, for example, Report on the Status of Interconnections and Pooling of Electric
Utility Systems in the United States, prepared by Edison Electric Institute, July 19621;
revised May 1963.
See also 8 F.P.C. 1177, 1181-1183 (1949) ; as modified at 9 F.P.C. ass; and as affirmed
in Federal Power Commission v. Idaho Power Co., 344 U.S. 17 (932).

" See 30 Ops. Att'y Gen. 197 (1913).
12 * * * "The alternative method Is to sell the * * * energy at the dam, and the market
there appears to be limited to one purchaser, the * * A' Power Company." Ashwander v.
TVA, 297 U.S. 28, 339 (1936).
" See, for example, sec. 5 of the Flood Control Act of 1944, 8 Stat. 87, 89.0; 16 u.s.c.
825s: "The Secretary of the Interior is authorized * i * to construct or acquire * * *
only such transmission lines and related facilities as may be necessary In order to make
the power and energy generated at said projects available in wholesale quantities for sale
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that utility systems perform for the Federal Government is based on
"the principle of coordination and cooperation * * * the very purpose of which is to make use of company transmission line facilities
to avoid duplication and waste of Government funds" for transmission
lines.4:

In substance, the contested regulation'5 (43 CFR 244.44(e) (2);
now 43 CFR 2234.41 (c) (5) ) provides that the Government may have
the use of any surplus capacity in that segment (from substation or
interconnection point to substation or interconnection point) of a
permittee's transmission line crossing public lands; and that the
Government may increase the capacity of that segment. Any disagreement on surplus capacity is to be adjudicated by a three-man board
(subparagraph (x)); and when for his own operations the owner
needs to recover his surplus capacity, he must give the Government
three years notice (subparagraph (ix) ). In using the segment, the
Government may not unreasonably interfere with the owner's opera
tions (subparagraph (vi)); it may not, without the owner's consent,
use his surplus capacity to supply customers the owner was serving
when he applied for the permit, unless they are preference customers
(subparagraph (vii)); and the Government must pay an equitable
share of the segment's costs for any use it may make thereof (subparagraph (viii)). All these provisions may be modified by supplemental agreements (subparagraph (xii)).
We believe the regulation is neither unreasonable nor beyond the
intent of the 1911 act. The regulation treats matters uniquely and
peculiarly characteristic of transmission lines; the 1911 act expressly
"authorizes and empowers" the Secretary to treat such matters by
regulation. We also believe the 1911 act does not violate the rules
regarding the nondelegability of legislative power. The Supreme
Court has stated: "That Congress intends there shall be some administrative regulations on the subject is plainly shown in the [1901] act,
and that its discretion in the matter is not narrowly confined is shown
by our decisions in United States v. Gkibaud, 220 U.S. 506, and Light
on fair and reasonable terms and conditions * * * the Federal Government, public bodies,
cooperative, and privately owned companies."
See also the act of August 31, 1951, 65 Stat. 248, 255: "No part of [the] appropriation
[for the Bureau of Reclamation] shall be used to initiate the construction of transmission
facilities within those areas covered by power wheeling service contracts which include
provision for service to Federal establishments and preferred customers * * *."
14Pacific Gas & Electric Company President's testimony on "Transmission Lines" during
Senate Appropriations Committee Hearings on H.R. 3790, 82d Congress, p. 1878 (1951).
15We find it unnecessary to consider the appellant's objections to the references In the
*
regulation, 244.44(c)!, to the "power-marketing program of the United States."
By letter of January 2 1964, the Assistant Land Office Manager informed applicant that
this Department's Assistant Secretary, Water and Power Development, formally found
"no conflict between [applicant's] proposed * * e facility and the power marketing
program of the United States."
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v. United States, supra." 16 "It was not necessary for Congress to
ascertain the facts of or to deal with each case. The act went as far
as was reasonably practicable under the circumstances existing.""'
Contrary to appellant's assertions, the 1955 testimony of the then
Under Secretary of the Department before a Subcommittee of the
House Government Operations Committee, does not show that similar
departmental wheeling regulations were withdrawn in 1954 because it
was believed they were "unlawful." His testimony was that the issuance and rescission of those regulations "is a subject of administrative
discretion on which the Secretary is-free to act according to his Judgment ; 18 and that the 1954 withdrawal "involved [matters of] administrative discretion rather than of law.""
The "lawfulness" of the
regulations previously had been fully explored, adjudicated and upheld in a Memorandum Opinion of June 2, 1952, by the United States
District Court for the District of Columbia, in the unreported case of
Idaho Power Co. v. Chapn (Civil Action No. 4540-50); and in a
Supplemental Memorandum of that Court on October 31, 1952.20 We
also disagree with the inference the appellant draws from the failure
of Congress to consider bills to enact those regulations in statutory
form after the withdrawal thereof in 1954. The only legal inference
that may be drawn therefrom is that the 84th Congress was content
to have the matter treated under the 1911 Act as the Sixty-first Congress intended it be treated; namely, as a subject of administrative
discretion. W"e do note, though, that when Congress amended the
1911 Act in 1952 to increase (from 40 feet) to 400 feet the width of
transmission line rights-of-way that could be granted across public
lands, no disapproval was expressed of the well-known transmission
line wheeling regulations applicable to all such rights-of-way since
1948.21
I Utah Power
Light, at 410, spra, responding to defendants' arguments that the
regulations under the act of February 15, 1901, were 'unconstitutional, unauthorized and
unreasonable."
17 United States v. ChemsicaZ Foundation, 272 U.S. 1 (1926). Comparison of the statute
and stipulation involved in Chapman v. BIZ Paso Natural Gas Co., 204 F. 2d 46 (1953)
with the subject statute and stipulation, shows that Chapmaan is inapposite here. The
Chapa stipulation is printed in full at 204 F. 2d 49-50. Unlike Chapman, "we
are *
* dealing here with an order which seeks to compel the granting of a license
in futuro or the modification and alteration of conditions embodied in the license prior to
its issuance." (ibid at 53). The stipulation here does not undertake "to exercise so vast
and so detailed a power ;" nor "such intimate regulation of corporate affairs as the
financing, construction and employment of facilities" (at 51).
Is Iearings on "Certain Activities Regarding Power, Department of the Interior (Changes
in Power Line Regulations)," 84th Congress, page 232.
1' Ibid, at 237,.
20 The "Memorandum of Court" together with separate "Findings of Fact and Conclusions of Law," "Amended Findings of Fact and Conclusions of Law," plus the Supplemental Memorandum of Court" are printed in Hearings spra, at pages 8 through 93.
-t S.1630 as introduced in the 82d Congress in May 1961; amended and reported by the
Senate Committee on Agriculture and Forestry in March 1952 in Senate Rept. 1224; further amended and reported by the House Committee on Agriculture in May 1952, in House
Report 1848; and approved as Public Law 367 of the 82d Congress on May 27, 1952, 66
Stat. 95.
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The appellant next argues that insofar as the regulation requires the
permittees to allow the Govenument the use of the entire segment, from
substation or intercoimection point to substation or interconnection
point of a transmission line that crosses public lands, the regulation
operates constitutionally to deprive a permittee of its property without
due process of law in the portions of that segment not on public lands,
but which extend from the borders thereof to the nearest line substation or interconnection point.
We do not agree with the appellant. This aspect of the regulation
is reasonable because the portions of the segment in question are inseparably related to the portions of the segment on Government land;
the use of the surplus capacity in the segment portions in question in
no way interferes with the owner's use of those portions or damages
their efficiency; and the alternatives to this aspect of the regulationsconstructing a parallel Government line, or tapping into. a permittee's
line at the points where it would enter and leave Govermuent landswould not be economic either to the Government or to the permittees.
This aspect of the regulation is fair because allowing the Government
to use the permittee's surplus capacity in such segments is balanced by
allowing the permittee to place segments on the Government's lands.
This aspect of the regulation is the result of the due. processes of the
law because, as previously shown, the condition is one of those inherent
characteristics of transmission lines that the law expressly authorizes
and empowers the Secretary to control by regulation. We find that
this aspect of the regulation would not operate "to take property of
Appellant without * * * the payment of just compensation in violation of the Fifth Amendment," because subparagraph (viii): of the
stipulation in question expressly says the Government will-.pay the
owner "an equitable share" of the cost of the line segment for any
use the Government may make thereof. 22 And we do not anticipate
that the application of that subparagraph, or any of the other subparagraphs of the stipulation, will violate the intent and rate provisions of the Federal Power Act, as amended (16 U.S.C. 92 et seq.).
.Contrary to the appellant's claims (II-D above), the Secretary's statu-

"

United States v. Colorado Power Co., spra, footnote 3, is not apposite. The Power
Company there claimed Its rights to occupy government lands did not flow from the act
of February 14, 1901; and that such act did not authorize the imposition of annual
occupancy charges. The Court held that the 1901 act applied, and that it authorized the
imposition of annual charges. Then, at page 221, it added that for the Secretary to
promulgate a regulation subjecting Power Company's business "to examination as to the
amount of electrical energy produced and disposed of, for the purpose of laying tribute
thereon as a basis of a charge to be fixed by the Secretary, Is to carry the power granted
to him [to fix regulations]l to a doubtful length and further than, I think, is given by the
[1901] Act." No question of the reasonableness of the annual occupancy, charges to be
paid on appellants enlarged line is present here.
757-277---64

2
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tory authority and responsibility to set the terms and conditions at
issue hereunder which transmission lines 23 shall be placed on public
lands, plainly is not displaced by or in any way repugnant to Federal
and State public utility laws regulating the sale or transmission of
electricity.
Finally (III above), the appellant argues that the regulations are
ambiguous, uncertain, and impractical because (a) it is difficult to determine what is "surplus" transmission line capacity, and to forecast
when it should be recovered; and (b) the regulations do not make
clear (i) the nature and extent of a permittee's obligation to maintain
its facilities on public lands in good condition after the Government
makes interconnection therewith; (ii) the Government's obligation to
maintain on its own facilities equipment that will protect the permittee's normal and efficient operations; and (iii) whether a permittee,
if it has not given 36 months' notice, could use the surplus capacity on
its line whenever it "has need to do so."
As to the appellant's general observations regarding the "understanding" evidenced by the regulations, we are constrained to observe
that this Department is faced with the responsibility for the marketing of very large quantities of Federally generated power in the manner directed by Congress; the protection and wise utilization of a very
substantial Federal investment in hydroelectric power generating
facilities; and the preservation and conservation of the Nation's
interests in its public lands. 2 4
More responsively, we find the appellant's arguments on this ground
premature. The regulations serve to articulate certain fundamental
legal relations subsisting between the Government and the permittees
who place transmission lines on Government lands. The regulations
do not purport to be a substitute for the complex, contractual relations
that must exist before Government attempts to make use of a permittee's transmission facilities. This is made expressly clear by the
reference to "supplemenal agreements" at subparagraph (xii) of the
stipulation. The permittees may assume that if or when Government
contracts to use any surplus capacity of a permittee's transmission
lines, the Government will not interfere with and will respect all legal
rights and interests of the permittees. "There can be no purpose in
the Act [or the regulations issued thereunder] of dealing unfairly
with the permittee and his investment." 2 5
2Other than primary transmission lines as defined at section
(11) of the Federal
Power Act, 16 U.-S.C. 796.
24 "If any of the regulations go beyond what Congress can authorize or beyond what it
has authorized, those regulations are void and may be disregarded; but not so much as are
thought merely to be illiberal, inequitable or not conducive to the best results." Utah
Power ci Light Co. v. U.S 243 U.S. 410 (1917).
25 U.S. v. Colorado Power, score, 221 (1916).
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In view of the foregoing, the decision of the Land Office was proper
and it is affirmed.
The Southern California Edison Company is allowed the right of
appeal to the Secretary of the Interior in accordance with the regulations in 43 CFR Part 1840, 1964 Special Supp. (formerly 43 CFR
Part 221). If an appeal is taken it must be filed with the Director,
Bureau of Land Management, Washington, D.C., 20240. The filing
fee is $5. In taking an appeal there must be strict compliance with
the regulations. If an appeal is filed the appellant will have the
burden of proving, by presenting substantial evidence, wherein the
decision appealed from is in error.
RICHARD J. MCCORMxuc,
Chief, Branch of Land Appeals.

FEATHER RIVER RAILWAY COMPANY
Sacramento 013803

November 5, 1964

Public Lands: Jurisdiction Over
By general statutory provisions the execution of the laws regulating the
acquisition of rights in the public lands and the general care of these lands
is confided to the land department as a special tribunal; and the Secretary
of the Interior, as the head of the department, is charged with seeing that
this authority is rightly exercised to the end that valid claims may be
recognized, invalid ones eliminated, and the rights of the public preserved.

Public Lands: Leases and Permits
A tramroad right-of-way permit granted under the Act of January 21, 1895,
as amended, 43 U.S.C. 956 (1958 ed.), is revocable at the discretion of the
Secretary.

Eights-of-Way: Nature of Interest Granted-Rights-of-Way: Act of January 21, 1895
A tramroad right-of-way granted under the Act of January 21, 1895, as
amended, 43 U.S.C. 956 (1958 ed.) creates no interest in the land. It is a
mere permit to use the land, revocable at the discretion of the Secretary.

Trespass: Generally
Occupancy of public lands, without authority after expiration or termination
of a right-of-way permit constitutes a trespass.
CEASE AND DESIST
AND
ORDER TO SOW CAUSE

By order dated March 18, 1964, the Feather River Railway Company was advised that it was considered in trespass on certain described public lands and was told to cease and desist within 6 months
from the date of receipt of the order and to remove its improvements.
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On June 11, 1964, the Railway was ordered to show cause within
90 days why the cease and desist order should not remain in effect.
The running of time under the latter order was suspended during
the period necessary for final determination on the show cause order.
By letter dated August 7, 1964, the Railway was notified that, in order
to avoid further delay in arriving at a final administrative decision
the Secretary of the Interior would assume jurisdiction over this
matter upon the filing by the Railway of its reply to the June 11, 1964,
order to show cause. The Railway filed its reply on September 10,
1964. A copy was served upon the State of California, Department
of Water Resources. On October 12, 1964, the State filed a brief in
opposition to the response of the Railway. I have assumed jurisdiction. The Railway has requested an oral hearing. I believe that no
nseful purpose will be served thereby. Accordingly, the request is
denied.
The facts are these. The Feather River Railway Company operates:
a rail line approximately 18 miles long between land and Feather
Falls, California. This line traverses approximately 3.17 lineal miles
of public lands in sections 32, 33, and 34, T. 20 N., R. 5 E., and sections
15 and 30 in T. 20 N., R. 6 E., M.D.M.' The portions of the right-ofway in sections 32, 33, and 34 are on lands which were withdrawn in
1911 for a waterpower site designated as Power Site Reserve No. 202.2
The portion of the right-of-way in section 15 is in the Plumas National
Forest. That part of section 30 traversed by the line is vacant public
domain.
The railroad in question was constructed as a tramroad around
1921 and 1922 by the Hutchinson Lumber Company. In the course
of things it was discovered that the line was being built without
authority across powersite reserve and public lands. Accordingly,.
the Lumber Company made application for a tramroad right-of-way
under the provisions of the act of January 21, 1895, as amended, 43
U.S.C. § 956 (1958 ed.). The Company apparently represented that
its lumbering operations would be completed in about 25 years after
which time the tramroad would have little or no value. It also represented that to relocate the line so as not to interfere with ultimate
power development of the land in question would cause abandonment
of four miles of the present line, increase the length of the road seven
miles, and add about $800,000 to the cost of construction. In the
meantime, the matter was referred to the Federal Power Commission
which, by letter dated June 30, 1922, advised this Department that the
construction of the tramroad would not impair the power values of
the reserved lands, "provided the authorization conferred is limited
1
2

The right-of-way is 100 feet wide.
Executive Order dated August 30, 1911.
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to a term of not more than twenty-five years and is subject to sec. 24
of the Federal Water Power Act.3
Therefore, on August 23, 1922, permission was granted the Hutchinson Lumber Company to use the right-of-way for a period not to
exceed 25: years and subject to the conditions and reservations of
section 24 of the Federal Water Power Act. Section 24 of that Act
(41 Stat. 1075) provided, among other things:
* e

SWhenever

the commission shall determine that the value of any lands

of the United States * * * heretofore *

* reserved or classified as power

sites, will not be injured or destroyed for the purposes of power development by
location, entry, or selection under the public-land laws, the Secretary of the
Interior, upon notice of such determination, shall declare such lands open to
location, entry, or selection,, subject to and with a reservation of the United
States or its permittees or licensees to enter upon, occupy, and use any part or
all of said lands necessary, in the judgment of the. comnission, for the purposes
of this act * *
:

Construction of thetramroad was completed and proof accepted
for filing on November 4, 1922, and the railroad operated until around
1928. It was virtually unused between 1928 and 1939, at approximately which time two Corporations, Feather River Pine Mills, Inc.,
and Feather River Railway Company, were formed, the latter being
wholly owned by the ormer. The lumber company also owned the
railroad equipment in question.
In 1940 the Feather River Railway Company received a certificate
of convenience and necessity from the Interstate Commerce Commission to operate its line as a common carrier. Feather River Ralway
Company Operation, Finance Docket 12756, 240 I.C.C. 203. It appears that the Lumber Company was represented as owning the
rolling stock and right-of-way of the line which it would lease to the
Railway Company for a term of 99 years, effective on the date opera-.
tion of the tramroad was commenced. It does not appear from the
Commission's decision that -the Railway Company disclosed the limited nature of its right-of-way across the public lands in question or
of the terms and conditions of its permit.
In 1939 regulations were approved by this Department requiring
the payment of a fee for use of rights-of-way. Circular No. 1459,
August 7, 1939. The Railway was billed for $30 on December 2, 1939.
The fee or rent was eventually paid in 1941 and continued to be paid
each year thereafter until 1960.
By order of the Federal Power Commission in December 1956,
Major Project No. 2100 was originally licensed to the State- of Cali-.
fornia Water Project Authority. Project No. 2100, known as the
Feather River Project, involves, among, other things, impoundment
aAct of June 10, 1920, 41 Stat. 1063, 1076.
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of water which will inundate the powersite reserve lands here in issue.
Since February 11, 1957, the State has had an order from the Commission for this Project which, though it has been amended, is in
full force and efect.
In April of 1960, the Railway wrote to the Bureau of Land Management inquiring as to the status of its right-of-way and the basis for the
$30 annual payment. In response to this inquiry the Railway was
advised by letter dated June 14, 1960, that its right-of-way permit had
"terminated by expiration in 1947," but that it could apply for an
extension.

The Railway never responded to this letter. Accordingly, on October 18, 1960, a formal decision was issued canceling the Railway's
permit but without prejudice to the filing of an application for extension. The Railway was given the right of appeal; but again the
Railway made no response. No appeal was taken and no application
for extension made. Therefore, on December 2, 1960, the case records,
Right-of-way, Sacramento 013803, were noted "case closed. Permit
canceled."
Notwithstanding the aforementioned decision canceling its permit,
the Railway continued to occupy and use the lands in question 4 Accordingly, the cease and desist order of March 18, 1964, heretofore
mentioned, and, subsequently, the show cause order of June 11, 1964,
were issued.
From the recitation of the facts we think it altogether too clear
to warrant argument that the Feather River Railway is occupying
and using public lands without lawful authority. Utah Power Light Co. v. United States, 243 U.S. 389 (1917).

The original authority of the Railway to occupy and use the lands
in question stemmed from the right-of-way permit which was issued
to it in 1922. The permit was limited by its own terms to a period of
time not to exceed 25 years. The common carrier certificate from the
Interstate Commerce Commission added not one second to the life of
the permit. At best, between 1947, when the permit expired by its
own terms, and 1960, the Railway might be considered to have occupied
the lands in question as a tenant by sufferance because of the annual
rental or fee it paid. 1 Tiffany, ReaZ Property (1939 ed.), secs. 174,
175. But clearly, since 1960 the Railway has not enjoyed even the
protection provided by that possible relationship. See 16 Ops. Att'y.
Gen. 205, 212 (1878); 20 Ops. Att'y. Gen. 93 (1891); 20 Ops. Att'y.
Gen. 527, 529 (1893).

In the last cited case a railroad was given a lease to occupy and
4In 1962, all the assets of the Feather River Pine Mills, Inc., including the Rallwa.y
were acquired by the Georgia Pacific Corporation. I.C.C. Finance Docket No. 22060,
January 24, 1964.

FEATHER RIVER RAIL WAY COMPANY

419

November 5, 1964

use certain lands on a lighthouse reservation at Cape May, New Jersey.
The Attorney General said:
e i * I am of opinion that the instrument called a "lease" only operated as
a revocable license, if it had any legal effect, and did not convey any estate in
the strip of land now occupied by the Delaware Bay and Cape May Railroad
Company, and that the Secretary of the Treasury has the power to revoke the
license at pleasure, and to remove the property of the company from the reservation upon its failure to do so, after reasonable notice. The company, having
entered and occupied under the license and authority of the Secretary of the
Treasury, is in no condition to question that authority.

In its response to the show cause order the Feather River Railway,
while admitting that the Bureau of Land Management (B.L.M.) has
unquestioned jurisdiction to determine questions affecting public lands,
nevertheless argues that it has no authority to issue a cease and desist
order. The argument stems from an apparent misunderstanding of
the nature of the cease and desist order. Admittedly, B.L.M. has no
authority to enforce such orders. Enforcement is by suit. Cameron
v. U.S., 252 U.S. 450, 464 (1920); Kennedy v. U.S. (C.C.A. 9, 1941),
119 F. 2d 564.. But the cease and desist order is a determination of
rights to public lands, and, in this case, an assertion by the proprietor
of its title. It is a notice to cease and desist from an unauthorized use
or suffer the consequences of-a suit.: This is clearly within the admitted
competence of B.L.M. See Cameron v. U.S., supra;Best v. mbold t
Placer Mining Co., 371 U.S. 334 (1963); Reed v. St. Paul, M. & A.
Ry. Co., et. al., 234 Fed. 123 (1915); Rev. Stat. 453, 43 U.S.C. sec. 2
(1958); 5 U.S.C. sec. 485 (1958).
The Railway also argues that B.L.M. has no authority to interfere
with the operations of a common carrier railroad without prior approval from the Interstate Commerce Commission. But B.L.M. is
not interfering with the Railway's lawful operation. So far as this
Department is concerned the Railway may operate between land and
Feather Falls as long as it wishes. It may not, however, operate on
public lands without proper authority. We are unaware that the
Interstate Commerce Commission has the power to bestow on a common carrier railroad the authority to use public lands for its right-ofway. 5 Quite the contrary, Congress has given this Department the
exclusive jurisdiction to grant such rights-of-way. Act of March 3,
1875, 43 U.S.C. sec. 934, et seq. (1958). Though the Railway suggests
that its limited permit has somehow been enlarged into a right under
that Act, it is clear that it has not. Apart from the fact that the Rail5 Contrast in this regard the powers of the Interstate Commerce Commission with those
of the Federal Power Commission. Subject to limitations not here material, the latter
has the authority by statute to license projects upon the public lands and reservations of
the United States. 16 U.S.C. sec. 797\(e) (1958).
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way never complied with the prodedural requirements of the 1875

right-of-way act, see, Utah Power& Light Co. v. United States, supra,
the short answer to this contention is that the lands here in question
were not available and could not, have been granted after the withdrawal action of 1911.
Finally, the Railway has argued that the 25 year limitation on the
life of the tramroad right-of-way granted it by this Department was
invalid. The point is without merit. Moreover, the regulations of
this Department under which the right-of-way permit was issued to
the Railway's predecessor made it clear that the permittee obtained
only a license which was revocable at any time by the Secretary of the
Interior in his discretion. 36 L.D. 567, 584. Thus, even if the 25 year
limitation had not been imposed, the right-of-way could have been
terminated at the will of the Secretary. But, in the last analysis, the
language of the Attorney General in 20 Ops. Att'y. Gen. 527, 529
(1893), is dispositive.
*a
* The company; having entered and occupied under the license and authority of the Secretary * * * is in no condition to question that authority.

Accordingly, it is concluded that the Feather River Railway Company is using and occupying the public lands in question without
proper authority. The cease and desist order of March 18, 1964, as
modified by the show cause order of June 11, 1964, is hereby affirmed.
Insofar as the Railway's Response to the show cause order may be
considered an application to continue use of the lands in question, it
is denied.
This is a final departmental decision.
JOHN A. CARVER, JR.,

Assistant Secretary of the Interior.
APPEAL OF CONCRETE CONSTRUCTION CORPORATION

IBCA-432-3-64

Decided November 10, 1964

Contracts: Changed Conditions-Contracts: Unforeseeable Causes
Neither weather phenomena nor alterations in the physical features of
the work site caused by weather phenomena, after initiation of the process
of contract formation, constitute changed conditions within the meaning
of Clause 4 of a standard-form construction contract. Where the subsurface
moisture conditions found when driving test holes are correctly recorded in
the contract, neither the underground water encountered during contract
performance nor the earth caving induced thereby constitute changed conditions if they are caused by rainfall greater than that which prevailed when
the test holes were driven, irrespective of whether the excess rainfall was
a normal seasonal event or was an abnormal and unusual occurrence.
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Contracts: Changed Coditions-Contracts: Delays of Government
Delay by the Government in performing its own obligations under a contract does not-constitute- a changed condition within the meaning of Clause
4 of a standard-form construction contract.
BOARD OF CONTRACT APPEALS

This appeal pertains to a contract of the Bureau of Indian Affairs
for the performance of road work on the Navajo Indian- Reservation
in Arizona. A major part of the work to'be done under the contract
was the construction of a bridge across Coyote Wash. The bridge was
to be supported by concrete piles, that were to be cast in place within
holes drilled in the floor of the Wash. The contract, which was dated
April 30, 1963, was on Standard'Form 23 (January 1961 edition)' and
incorporated the General Provisions of Standard Form 23A (April
1961 edition) for construction contracts. Neither party has' asked
for an oral hearing, and the appeal will be decided on the basis of the
appeal file and the other documents of record before the Board.
Appellant encountered substantial quantities of underground water
in the course of drilling holes for the concrete piles. The water caused
the sides of some of the holes to cave before the piles could be cast and
made some of the holes too wet for the concrete to be poured. In order
to overcome these difficulties, appellant placed casings in the holes and
took other measures to dewater the site.' Appellant alleges that the
dewatering increased the cost of the pile operations above the amount
included in its bid estimates. It contends that the underground water
was a changed condition within the meaning of the "Changed Conditions" clause (Clause 4) of the General Provisions, and that it is,
therefore, entitled to an equitable adjustment in the contract price ol
account of the alleged increase in the cost of the pile operations.' The
aniount claimed is $14434.10.
The contracting officer, in a decision dated February 28, 1964, found
s not a changed condition, since "the
that the underground water
possibility of an excess amount of subsurface water was set forth in
1The "Changed Conditions" clause reads as follows:

"The Contractor shall promptly, and before such conditions are disturbed, notify the
Contracting Officer in writing of: (a) Subsurface or latent physical conditions at the site
differing materially from those indicated in this contract, 'or (.b) unknown physical conditions at the site, of an unusual nature, differing materially from those ordinarily encountered and generally recognized as inhering in work of the character provided for in
this contract. The Contracting Officer shall promptly investigate the conditions, and if he
finds that such conditions do so- materially differ and cause an increase or decrease In the
Contractor's cost of, or the time required for, performance of this contract, an equitable
adjustment shall be made and the contract modified in writing accordingly. Any claim
of the Contractor for adjustment hereunder shall not be allowed unless he has given notice
as: above required; or unless the Contracting Officer grants a frther period of time before
the date of final payment under the contract, If the parties fail to agree upon the ad
justment to be made, the dispute shall be determined as provided in Clause
of these
General Provisionsi
'7T-27764
3
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the plans, and means and methods prescribed therein to cope with the
condition." From this decision, the appeal now before us was timely
taken.

Both parties to the dispute rely heavily upon test hole data set forth
in one of the contract drawings (Drawing C-4) This data shows the
materials that were encountered in each of five test holes driven in the
immediate vicinity of the places where the piles for the bridge were
to be located. It also gives certain figures which, according to a legend
appearing on the drawing, show the "Number of hours holes remained
clean without any indicated caving of side walls. The figures so
given are 6 for two holes, 18 for one, and 24 for the remaining two.
It is conceded that caving of the holes subsequently drilled for the
piles occurred at a much faster rate than these figures would indicate,
and that the faster rate of caving was due to the volume of underground water present when the holes for the piles were being drilled.
In evaluating the test hole data just described, the time when the
test holes were driven would be an important factor. Data obtained
during the dry season of the year would not necessarily reveal the
degree of caving that could be expected to occur during or just after
the rainy season. Data obtained during a month in a year of normal
rainfall would not necessarily reveal the degree of caving that could
be expected to occur during or just after the same month in a year when
rainfall was abnormally high. In the instant case, however, the contract revealed nothing concerning the time when the test holes were
driven. 2
The record shows that the test holes were actually driven in midDecember of 1960, that December is within the dry season of the year,
and that in 1960 the month of December, together with the two preceding months, was a period when the rainfall appears not to have
varied materially from the normal pattern. The work of drilling the
holes for the concrete piles was begun about October 1, 1963, and
appellant gave, written notice of the alleged changed condition on
October 7, 1963. The rainy season, according to findings of the contracting officer which have not been controverted by appellant, comprises August,, September, and part of October. It is conceded that
the rainfall in August. of 1963 was far, greater than the normal precipitation for that month.''
A second portion of the drawings upon which the Government, but
not' appellant, relies is a note that appears on Drawing C-6.' This
note is entitled Concrete Piles Cast-in-Drilled-Holes" and reads as
follows:
' "
'
'
,
2 Drawing C-T Is dated "June i961,"' but it
ould hardly be reasonable to Infer from'
ths, thatthe test holes were driven' during June 1961, particularly since the-drawing also

:oe'

number of
b ec .
covered:
other subjects.7:
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All piles;shall be concreted "in. the dry." If moisture conditions prevent
drilled holes from being concreted "in the dry," casings shall be furnished, and
all water pumped from holes before placing concrete. Remove casings while
placing concrete. Elephant trunks long enough to reach within three feet of the
bottom of the hole, and of such size and flexibility to be maneuvered inside the
reinforcement cage shall be used. The concrete price, per lin. ft., for "Concrete
Piles Cast-in-Drilled Holes" shall include the drilling, dewatering, temporary
casing (if required), reinforcement steel, forming for pile extension, all concrete,
and.any other materials and labor required to complete the work.
This note on the drawings, the Government contends, was a clear
that underground water might. be encountered in

forewarning

quantities which would necessitate the use of casing and of otherdewatering measures.
The Government also regards as pertinent the "Conditions Affecting
the Work" clause (Clause 13) of the General Provisions. This clause
reads as follows:

The Contractor shall be responsible for having taken steps reasonably- necessary
to ascertain the nature and location of the work, and the general and local conditions which can affect the work or the cost thereof. Any failure by the Contractor to do so will not relieve him from responsibility for.successfully performing the work without additional expense. to the Government. The Government assumes no responsibility for any understanding or representations
concerning conditions made by any of its officers or agents prior to the execution
of this contract, unless such understanding or representations by the Government
are expressly stated in the contract."
The foregoing summary of the established facts and salient contract
provisions reveals nothing that, in the opinion of the Board, could be
considered a changed condition within the meaning of Clause 4. That
clause provides for the making of an equitable adjustment in the contract price if conditions are encountered during performance of the
work which fall within either of the two categories of changed conditions defined in the clause. The first category consists of, and is limited
to, "subsurface. or latent physical conditions at the site differing
materially from those indicated in this contract." The second category consists of, and is limited to, "unknown physical conditions at the
site, of an unusual nature, differing materially from those ordinarily
encountered and generally :tecognized as inhering in work: of the
character provided for in this contract."XX
Neither the expression "subsurface or latent physical conditions at
the site" nor the expression "unknown physical conditions at the site"
are apt methods of describingweather phenomena, such as heavy rain
high winds, or low atmospheric temperature. This has been. recog-'
S Generally similar provisions appear In Clause 2 of Standard Form 22 (January D1951
edition) entitled "Instructions to Bidders." This form, however, is not among the docu-'
ments which are incorporated in the contract by express reference.
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nized in the decided cases, which have consistently held that neither
of the two categories of changed conditions comprehends storms, floods,
or other forms of abnormal weather.4 Likewise, it has been held that
neither of the two categories comprehends alterations in the physical
features of the work site, such as the scouring of a river bed to a greater
depth, that are caused by weather phenomena after initiation of the
process of contract formations
Appellant does not contend that the test hole data, as set forth in
Drawing C-7, is an inaccurate indication of the subsurface conditions
which existed at the time when the test holes were driven. Nor does
the record permit any inference that such data was inaccurate as to
those conditions. The Government does not contend that the subsurface conditions actually encountered in the holes for th piles
conformed to the test hole data, insofar as the volume of underground
water: and resultant propensity to caving are concerned. From the
record it may reasonably be inferred that the difference between the
indicated conditions and the actual conditions was due, first, to the
occurrence of the rainy season, and, second, to the abnormally heavy
rainfall of August 1963. Of these two causes, the second would appear
to have been the more important.
The'performance of the pile operations at a normally wetter time
of the year than that when the test hole data had been obtained plainly
was not a changed condition. It does not fall within the first category,
since the contract contained no indication or representation concerning
the season of the year when the test holes had been driven. It does not
fall within the second category, since the annual recurrence of the rainy
season is, of course, not an unusual or out-of-the ordinary event.'
There is no showing that appellant before bidding sought information
as to the time of year when the test holes were driven, or that such
information, if sought, would have been refused. In these circumstances the risk that the test holes might have been driven during a
normally drier period of the year than the period consumed in contract
4Arundel Corp. v. United States, 103 Ct. C1. 688 (1945}, ert. denied 326 U.S. 752
(1945) (both categories); Inter-City Sand &.Gravel Co., IBCA-128 (May 29, 1959), 66 I.D.
179, 194-95, 59-1 BCA par. 2215, 1 Gor. Contr. pars. 430-32 (both categories) ; BarnardCurtiss Co., IBCA-82 (August 9,1957), 64 ID. 312, 314-15, 57-2 BCA par. 1373 (second
category); Morrison-Knudsen Co., CA-I7 (October 20, 1952) (second category); Fred G.
Koeneke, ASBCA No. 3163 (June 14, 1957), 57-1 BCA par. 1313 (both categories); Kluoenberg Conetruction Co., Eng. C&A Board No. 507 (September 14, 1954) (second category)
Annot. 85 A.L.R. 2d 211, 229 (1962).5.Arundel Corp. v. United States, 96 Ct. C1. 77, 115-16 (1942) (first category) ; Lam
Bilding Corp., ASBCA No. 3361 (May 2, 1957), 57-1 BCA par. 1308 (both categories);
Bay Millis, Bng. C&A Board No. 597 (September 1, 1954),, (second category);; Dean S.
Hogden, Eng. C&A Board No. 65 (March 8, 1949) (second category).
Cf.e Oberg Construction Go., IBCA-139 (October 16, 1959), 66 I.D. 354,.358, 59-2 BCA
par. 2367, 10eGv. Contr. par. 703.
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performance was a risk that appellant assumed under Clause 13 of the
contract, as quoted above 7X
The abnormally heavy rainfall of August 1963 and its consequences'
in the form of increased flows of underground water and of increased
caving, likewise were not changed conditions. We have previously
cited some of the many authorities which hold that weather phenomena
and- their consequences are not changed conditions. The' applicability
of these precedents to the instant case is reinforced, by the note on
Drawing C-, as quoted above. This note, by making provision for
the contingency that casing might need to be installed and other
dewatering measures taken, clearly precludes reading into the contract
any indication or representation that the degree of moisture revealed
by the test hole data would remain constant, whatever might be the
vagaries of the weather, until the job:had been finished.A .
* Appellant seeks to buttress its claim of changed conditions by allegations to the effect that commencement of the pile operations was
delayed because the bridge abutments-which fell- outside the scope
of its contract-were not ready on time. Specifically, appellant alleges that its crew and equipment had to be removed from the job site
during the week ending June 28, 1963, because of incompleteness of
the abutments, and that the latterwere not actually completed until
the middle of July. From these allegations it would seem that such
time as may have been necessarily lost on account of the abutments did
not exceed one month. Appellant actually began pile operations about
October 1, 1963. It does not appear that if the pile operations had
been begun one month earlier, less underground water would have
been encountered. On the contrary, the subsurface formations would
have had one month less within which to dry out after the abnormal
rains of August. Since there is no proof that the abutment delay had
any adverse effect upon the working conditions actually experienced at
the job site, there is no ground upon which that delay could be regarded
as buttressing the changed conditions claim.
Even if it could be found that some or all of the alleged increase
in the cost of the-pile operations was caused by the unfinished state of
the abutments, it would still be beyond the competence of this Board to
allow additional compensation on account of such alleged increase.
Delay on the part of the Government in fulfilling its own obligations
under a contract is not a matter for which an equitable adjustment in
7 Of. Lar8en-Meyer Construction Co., IBCA-85 (November 24, 1955)\,-65 I.D. 463, 469-70,
58-2 RCA par. 1987.
Cf. Promacs, Inc., IBCA-317 (January 31, 1964), 71 I.D. 11, 17-18, 1964 BCA par.
4016, 6 Gov. Contr. par. 116(a); J. A. PerteZian J Sons, Io., IBCA-27 (December 31,
1957), 64 I.D. 466, 484-85, 57-2 BCA par. 1589.
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the contract price may be made under the "Changed Conditions" clause
or under any other provision of this contract.9
The authorities upon which appellant chiefly relies are UnitedStates
v. Smith, 256 U.S.211 (1921) and United States v. Atlantic Dredging
0o., 253 U.S. 1 (1920). In the Smith case supra, the Supreme Court
allowed recovery of additional compensation in connection with a
dredging contract where the contract described the materials to be
removed, and where a substantial portion of the materials actually
removed did not conform to that description. In the Atlantic Dredging case supra, the Supreme Court allowed recovery where the contract stated that the Government "believed" the materials were as
described in the contract, where the Government possessed information
which indicated such description to be erroneous, where the Government did not disclose this information to the bidders, and where a substantial portion of the materials actually dredged did not conform to
such description. Neither contract contained a "Changed Conditions"
clause, and both cases were decided principally upon the basis of the
doctrine of misrepresentation.
In contrast, the contract here involved does not purport to describe
the volume of underground water or the degree of propensity to caving
that might be expected to be encountered in the holes for the piles. It
leaves these matters to the individual bidders for determination by
each of them in the light of the data appearing on Drawing C-7, of
such supplemental data as a reasonable pre-bid investigation pursuant
to Clause 13 would disclose, and of any other information which the
particular bidder may possess. As has been mentioned, it is not contended that the data obtained through the driving of the test holes was
inaccurately recorded on Drawing C-7. Since nothing was misrepre-.
sented in the contract, the Smith and Atlantic Dredging decisions are
not here in point.
Conclusion
The appeal is denied.
HBm3ERT J. SLAUGHTEi,

Acting Chairman.

I concur:
TiioMAs M. DURSTON, Member.
JOHN J. HYNES, Member.
9 Commonwealth Iflectra Cao.,IBCA-347 (March 12, 1964), 71 I.D. 106, 1964 BCA par.
4186, 6 Gov. Contr. par. 262; Weardeo Construction Corp., IBCA-48 (September 30, 1957),
64 I.D. 376, 378-81, 57-2 BCA par. 1440; Lam Building Corp., supra note 5.
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Rules] of Practice: Supervisory Authority of Secretary
The Secretary of the Interior may assume jurisdiction over an appeal to the
Director, Bureau of Land Management, without waiting for a decision by
the Director.'

Rights-of-Way: Generally-Rights-of-Way: Act of March 4, 1911-Power:
Generally
The requirement imposed by the Department's regulations on an applicant
for a transmission line right-of-way that he agree to permit the Department
to utilize surplus capacity in the line or to increase the capacity of the line
for the transmission of power by the Department is valid.

Rights-of-Way: Generally-Rights-of-Way: Act of March 4, 1911--ower:
Generally
The existence of a contract between a power company and the United States,
acting through the Atomic Energy Commission, whereby the company agrees
to construct a transmission line from its facilities to facilities of the Commission and the Commission agrees to provide a right-of-way across land
under its jurisdiction in Los Alamos County, has no bearing upon and is
not affected by conditions imposed by this Department upon a grant of a
right-of-way' for a portion of the line across public land under the jurisdiction
of this Department in Sandoval County.
APPEAL

ROX THE BUREAU OF LAND MANAGEMENT

Public Service Company of New Mexico has appealed from a decision dated August 21, 1964, by the manager of the Santa Fe, New
Mexico, land office to the extent that the manager required the appellant to agree to the terms and conditions of 43 CFR, 1964 Supp.,
2234.4-1 (c) (5) as a condition to the grant of a transmission line rightof-way to the appellant.
Although the appeal would normally be considered as one to the
Director of the Bureau of Land Management, jurisdiction over it will
be assumed in the exercise of the supervisory authority of the Secretary, and final Departmental action on it will be taken. 43 CFR, 1964
Supp., 1840.0-9(d); United States v. M. V. Browning, 68 I.D. 183

(1961).
Public Service Company applied, pursuant to the act of March 4,
1911, 36 Stat. 1253, as amended, 43 U.S.C. § 961 (1958), for a right-ofway across 2.829 miles of public land in Sandoval County, New Mexico,
for the construction of a 115 kilovolt transmission line. The line,
which crosses nonfederal land as well, is to extend from generating
facilities of the company in Bernalillo County to Atomic Energy

Commission facilities located in Los Alamos County, New Mexico.
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In its application, which was filed on July 29, 1964, the -company
asked that the provisions of 43 CFR, 1964 Supp., 2234.4-1(c) (5) be
waived. These provisions, briefly, require an applicant for a rightof-way for a transmission line having a voltage of 33 kilovolts or more
to file a stipulation agreeing to allow this Department to utilize for
the transmission of power any surplus capacity of the line or to increase the capacity of the line for that purpose. The expense. is to
be borne by the Department, and other detailed terms and conditions
governing the exercise of the right by the Department are prescribed
in the regulations.
The manager ruled that he could not waive the requirements of
section 2234.4-1(c) (5) and that the company ust agree to those
requirements..
In its appeal, the company generally, asserts that the provisions are
unreasonable, arbitrary, and unconstitutional. More specifically, it
states that the proposed transmission line was planned and-agreed
upon by the Atomic Energy Commission, acting for the United States,
that other officers and employees of the United States do not have
authority to impose additional conditions in the contract between the
company and the Commission, and that if the right-of-way is denied
for failure of the company to accept the illegal terms and conditions.
it will be impossible for the company to comply with the contract.
The validity of the regulations under attack. was thoroughly discussed and sustained by a decision of the Director, Bureau of Land
Management, dated May 28, 1964 (Los Angeles 096498), which was
recently affirmed by the Department in Southerm CaZifornia Edison
Company, 71 I.D. 405 (A-30325, November 3 1964). There is no

need to repeat the discussion. The only point requiring consideration
in this appeal is the argument of the company concerning its
contract with the United States, acting through the Atomic Energy
Commission.

A reading of the contract (Modiiication No. 2, Supplemental Agreement executed November 13, 1963, to Contract AT (29-1)-1518)
reveals no support whatsoever for the company's contentions. The
only provision in the contract relating to the construction of the transmission line and rights-of-way for the line is to be found in subsection
I.c. of Article II. This subsection provides in part
c. The Contractor [appellant], in addition, agrees that it will construct, operate and maintain at its sole expense a 115,000 volt * * * transmission line * *
* * The [Atomic Energy] Commission agrees that, upon request of the Contractor, it will enter into an agreement with the Contractor to provide a reasonable license, permit or easement ,(as may be selected by the Commission) for
sufficient "right-of-way," for a reasonable length of time, to the Contractor for
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the construction and operation of said transmission line over Government-owned
,land under the-jurisdiction of the Commission in Los Alamos County. * * *
2 The last sentence quoted obviously pertains only to land under the
jurisdiction of the Atomic Energy Commission in Los Alamos County.
The right-of-way sought here:is across public land under the jurisdiction of this Department in Sandoval County. Clearly under the contract any other rights-of-way like all other elements necessary for the
contractor to provide the transmission linel"at its sole expense" remains
the contractor's responsibility.
It is plain too that this Department is not attempting to impose any
additional conditions in the contract. The matter of the right-of-way
sought here and the conditions necessary to acquire it are wholly outside the scope of the obligations undertaken on behalf of the United
States under the contract.
The company has established no basis for modification of the decision of the Santa Fe, New Mexico, land office.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 IM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.

EDWARD WEINBERG,
Acting Solicitor.

NORA BEATRICE KELI1Y HOWERTON
A-30109

Decided November 17, 1964

,Color or Claim of Title: Applications-i-olor or Claim of Title: Good Faith
A color of title application is properly rejected where the deeds under which
the tract applied for has been claimed have a description from which it is
impossible to define and limit the tract applied for with any certainty, and
also where it appears that the appellant cannot establish a holding of the
tract in good faith for 20 years since she held it for less than that period
and her immediate predecessor-in-interest was aware of the superior title
in the United States when he conveyed to her since he had previously filed a
color of title application for the tract which had been rejected, and, therefore, his holding could not be tacked on to hers to establish the requisite
period.
APPEALT FROX THE BUREAU OF LAND NANAGEMENT

Mrs. Nora Beatrice ]elley Howerton has appealed to the Secretary
-of the Interior from a decision by the Division of Appeals, Bureau
of Land Management, dated June 20, 1963, affirming a land office
757-2T7.--.4-4

430

DECISIONS OF':THE DEPARTMENT

OF THE INTERIOR

[71, 11.

decision rejecting her application to purchase a tract of land allegedly
held by her under a claim or color of title. The rejection was on two
grounds: that the deeds through which appellant claims the land-do
not' describe it with any degree of certainty; and that the appellant
had not shown that her occupation of the tract applied for was founded
on any reasonable basis for a belief that-the land was held in good
faith under a valid claim."
The' appellant's, application was filed under the Color of Title Act
of December 22, 1928, 45 Stat. 1069, as amendedby the act of July 28,
1953, 67 Stat. 227, 43 U.S.C. §§ 1068, 1068a (1958), as a elass 1 claim,
so designated by departmental regulations, 43 CFR, 1964 Supp.,
2214.1-1(b), formerly 43 CFR, 1964 rev.,- 140.3. As provided by the
act, class 1 claims are those where purchase must be allowed if it is
shown to the satisfaction of the Secretary of the Interior that:.
* * * a tract of public land has been held in good faith and in peaceful,
adverse, possession by a claimant, his ancestors or grantors, under claim or color
of title for more than twenty years, and that valuable improvements have been
placed on such land or some part thereof has been reduced to cultivation * * *

The appellant traces her color of title back to probate proceedings
instituted in 1898 relating to the Estate of F. S. Quigley. In 1899
the probate judge authorized the administrator of the Estate to sell
certain real property in the Estate. By a deed dated January 19,
1900, the Estate conveyed certain property to Achilli Regozzio, who
later conveyed to J. B. Holley, who in turn conveyed it to Hoyt Clayton Neer on May 26, 1917. It appears that Neer is the appellant's
brother. He conveyed it to their father, H. Clarence Neer, on May 9,
1929, who conveyed the land to the appellant by deed dated August 25,
1952. In the probate proceedings and in all the subsequent deeds, the
description as to the tract which appellant claims was conveyed
thereby is substantially as follows:
A strip of land lying on the south boundary of the S.W. 1/4 of the N.E.3 of
Sec. 24, Tp. 26 N.R. 9 E. M.D.M., and lying between the south line of the Yale
Placer Claim and north boundary of Crescent Town Site, with the house, barn
and other improvements thereon.'

The appellant also furnished a metes and bounds description of the
claimed tract which was run for her by a private surveyor. From this
description it appears that the tract is part of lot 7 of sec. 24 of the
above mentioned township and is in Plumas County, California.
' The land office decision and a statement by a title company dated July 10, 1961, on
Bureau Form 4-1251, listing the conveyances, both apparently erroneously omitted the
reference to the SW'A and simply described the land as lying on the 'South boundary
of the NElA of sec. 24." A previous statement by the same company,' dated December 23,
1960, gives the description as above.
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The decision below pointed out that the description in the deeds was
inadequate and indefinite. It referred to the fact that the only mining
claim shown on county records as beingrin the immediate vicinity of
the tract claimed which may have been used in the description is a
"Yale Placer Mine,". which was located by Daniel Doherty on June 29,;
1901, and which had been "surveyed for location," but that the description of that claim would make its south boundary identical with
the north boundary of the Crescent Townsite. Thus, as appellant
concedes, there would be no in-between area which would, include the
tract described in the probate proceedings.
-V
Appellant, however, objects to the finding that the description is
inadequate to identify the tract, asserting that she was not responsible
for the description, but that the description was first given in the
probate proceedings and in the subsequent conveyances. She denies
that the Yale Placer Mine is the same as the Yale Placer Claim
referred to in the description because of the slight difference in the
name and because the location notice of the Yale Placer Mine was
recorded after the description referring to a Yale Placer GCaim had
been used in the probate proceedings and the first conveyance in 1900.
She states that there are several recorded mining claims of the same
name in other townships in the county and that therefore the Doherty
claim may not be the only Yale Placer Claim which could have been
used and that there could have been another claim which was not
indexed in the county records by that name.
The difficulty with appellant's contentions is that she does not satisfactorily explain the reference to the Yale Placer Claim or show that
there was some identification which could be relied on by anyone
referring to the deeds to ascertain where the tract is located on the
ground. Indeed, she has submitted affidavits from residents of the
area, who, although saying they thought she, her father, and brother
were owners of the land they occupied, also state that they do not
know of any Yale Placer Claim in the area.
With respect to the fact that the Yale Placer Mine does cover the
area applied for, she alleges that it is not a valid mining claim because
it was abandoned the year after location by the failure of the locator
to do the annual required assessment. She alleges that whoever prepared the description in the Quigley Estate proceedings must have
been referring to another Yale Placer Claim or they were mistaken as
to the physical location of the Doherty claim.
X In order to give color of title to an occupancy of land, the land must
be held under some deed or other instrument which describes the
tract with some certainty. See Karvonen v. Dyer, 261 F. 2d 671 (9th
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Cir. 1958). It is apparent that appellant still is not certain as to the
exact area which the deeds she relies on purportedly conveyed. Although appellant contends that the Bureau decision overlooked the.
invalidity of the Yale Placer Mine claim, the invalidity or validity of
that claim is not the criterion here insofar as determining whether a
known boundary of that claim was a boundary of the tract for which
appellant alleges she has a color or claim of title. Likewise, the affidavits showing no knowledge by persons in. the area of any Yale Placer
Claim do not help, for if no one knew of such a claim and if there is
no recorded description of any other claim ibearing that name or some
other means of identifying its boundaries to which reference might be
made, it would be impossible to ascertain the limits of the tract in
question here since one of its boundaries is dependent upon ascertaining the boundary of the Yale Placer Claim.
Aside from this problem, the description also appears to be inadequate to establish the north boundary of the claimed tract. A
letter dated August 1, .1961, by appellant's surveyor explaining how
he ran the survey indicates that he used an existing roadway to
delineate the north boundary of the tract since the claimant was not
occupying more than the area south of the roadway and did not
desire land north of it, although appellant would apparently claim
that there is land which lies between the roadway and the Yale Placer
Claim. Thusu the tract appellant desires to purchase apparently is
a smaller one than the one allegedly described in the deeds although
the actual area so described remains undefined. In addition to the
deficiencies in the land description already mentioned, it is noted also
that there are no aids or references in the description which would
establish the limits of the east and west boundaries of the tract.
The uncertainty and inadequacy of description also are relevant to
the question of good faith which was raised in the decision below. For
the purpose of this decision, however, it will be unnecessary to discuss
some of the points raised below and by the appellant since they are
superseded by a more fundamental issue with respect to the requirement of a holding "in good faith" for more than 20 years under the
Color of Title Act.
Assuming the good faith of the appellant, it is noted that she had
not held the tract for the requisite 20-year period when she filed her
application on March 28, 1961, because she acquired her interest in
1952 when her father deeded the tract to her. The Color of Title Act,
however, permits the "tacking" on of a holding under color of title in
good faith by the grantors or ancestors of a claimant to make up the
requisite 20-year period so that the 20-year period here could be made
up by a holding in good faith by appellant's immediate predecessor-
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in-interest for the length of time:-by which appellant's holding is short.
See discussion on "tacking" and "privity" in 3 Am. Jur.Pd, Adverse
Possession, § 58 (1962). The decision below indicated that one requirement under the act was lacking, that of good faith, because appellant's
grantor, her father, filed a color' of title application, Sacramento
036278, on December 11, 1944, for the same tract as well as other land.
That application was rejected and the.case closed on July 1, 1949,. for
his failure to substantiate his right of claim. Appellant states that
she does not know why her, father's application was not processed
through to a final decision, although she is informed that his attorney
did not supply a requested abstract of title.
The fact that appellant's father attempted to obtain title from the
United States and was unsuccessful is significant since it manifests a
recognition by him of the superior title of the United States. An
admission or recognition of the existence of a title superior to that, of
one claiming it has been considered as breaking a statute of limitations
and disrupting the continuity of adverse possession under State laws
recognizing the acquisition of title through adverse possession. See
3 Am. Jur.Od, Adverse Possession, § 82 (1962) ; Meaders v. Moore, 132
S.W. 2d 256, 125 A.L.R. 817 (Tex. Comm. of Apps. 1939). Although
many State statutes giving rights of title to persons holding under
adverse possession for a specified length of time do not require that
there be a "color or claim of title" and "good faith," other than in
holding the land adversely to the interests of others, the Color of Title
Act requires that there be both.
Appellant appears to suggest that she and others in her family,
being lay persons, have held the land in good faith because they do not
understand the technical meaning of the words "title," "fee title,"
"patented," or "unpatented." However, the Supreme Court has considered whether an individual acquired a right of title by prescription
under a royal decree of Spain conferring ownership on those who had
possessed lands for a requisite time under "just title and in good faith"
and held that, despite the grantee's assertions and belief that he had
title, if public facts were known to him showing that the conveyance
to him was void,
he would not be regarded as holding in good faith, within the requirement
of the decree, because a man is not allowed to take advantage of 'his ignorance of
law. Tiglao v. Insular Government, 215 U.S. 410, 417 (1910).

This statement adequately answers any suggestion by appellant that
her father had good faith after his color of title application was
rejected.
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It is apparent than that at last from the time appellant's father
filed his color of title applicaion he cannot be considered as having possessed the land under color or claim of title in good faith as. required.
It has been held under the Color of Title Act that any period of time
during which a claimant knows or should know that title to the land
is in the United States must be disregarded in determining whether
the land has been held for 20 years in good faith adverse possession.
Edward T. Harris, Sr., A-27785 (January 19, 1959).

Also, it has been

held that the possession of a grantor could not be tacked on to that of
an applicant where the grantor did not have reason to believe that he
had title to the land. -Thomas Ormachea, A-30092 (May 8, 1964).
Further, even though land may have been occupied, improved, and
held by someone else in good faith for more than 20 years under color
of title, if a person acquiring the land is aware that title is in the
United States, it has been held that he is lacking in good faith and
has no right to a patent under the Color of Title Act. Anthony S.
Enos, 60 I.D. 106 (1948) and 60 I.D. 329 (1949); Clement Vincent
Tilhion, Jr., A-29277 (April 12, 1963). In applying the principles of
all of these cases, it is concluded that since appellant's grantor could
not have been holding the claimed.tract in good faith at the time he
conveyed to appellant, this disrupted the continuity of any prior holding in good faith even if such prior holding were for the statutory
period, thus preventing the appellant from being able to tack on the
holding of her grantorand his predecessors. Therefore, she lacked a
holding of the tract in good faith for 20 years under a continuous
chain of title. The lack of thestatutory requisite of a holding in good
faith foi 20 years by the applicant and her grantor in addition to the
failure to substantiate that the claim was held under any valid description identifying the tract were proper bases for the rejection of
appellant's application.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348), the
decision appealed from is affirmed.'
i
ERNEST F.
,
Assistant Solicitor.

'UNITED STATES v. HUBOL]DT PLACER. MINING COMPANY: AND
'BEL DE'ROSIER--L
A-30055
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Mining Claims: Contests-Rules of Practice: Government Contests
A determination of the invalidity of a mining claim by the manager of a land
office is proper in a Government contest when the claimant fails to answer
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* within the period allowed by the departmental rules of practice; it is no
excuse that the contestee has brought an action in the Federal district court
to enjoin the contest proceedings and secured a temporary restraining order
when thereafter the restraining order is dissolved and, although the contestee appeals to the circuit court, he fails to have the injunction restored or
a new one granted.

Mining Claims:: Contests-Rules of Practice: Government Contests-Regulations: Waiver
Where a mining contest was initiated by this Department and the contestees
did not file an answer but brought an-action to enjoin the proceedings in the
Federal courts and secured a temporary restraining order against the proceedings, but failed to obtain a further stay after the district court dissolved
the -restraining order or otherwise to relieve themselves of the necessity
of filing an answer to the contest complaint, the secretary will nonetheless
entertain a petition to have a belated answer accepted where it appears that
the litigation was continued in -the appellate courts on the assumption of all
parties and the courts that the contest proceedings had been held in abeyance
and no rights of third parties are affected.
APPEAL FROIIX THE BUREAU OF LAND TANAGEMENT

Humboldt Placer Mining Company and Del de Rosier have appealed to the Secretary: of the Interior from a decision of the Division
of Appeals of the Burean of Land Management, dated April 24, 1963,
Affirinig a. decision of the Sacramento land office, dated February 7,
1963, which rejected their answer to an amended contest complaint
against their placer mining claims and dismissed their motion to dismiss the complaint. The land office decision was based on the ground
that the answer and motion were not responsive to any, action pending
before the Department of the Interior because the contest to which they
were directed had been closed on October 11, 1960.
'
*On November'19, 1954, the appellants filed in the'Sacramento land
office their applications for patent to 38 placer mining claims located
in' Trinity County, California. On June 27, 1957, the United States
fil'ed a condemnation action in the United States District Court for-the
Northern District of California to acquire title t or outstanding adverse interests in' certain public land' in Trinity County, California.
The appellants' unpatented mining claims were located on part of the
land.
Theeafter, on May'15, 1958, the State Supervisor, Bureau of Land
Manage~t, brought' a contest, No. i0-747, against 18 of the claims for '
which patent applications had been filed, all of which were included
in the condemnation action. The contest complaint charged that the'
claims were invalid- for the reasons that the land in the claims is nonmineral, that there had been no finding of minerals in sufficient quanti-
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ties to constitute a discovery' withiin'the limits of the claims, and that
two bf the claims embraced noncontiguous land contrary to law. The
appellants' were 'properly served and filed an answer on July 16, 1958
denying the charges.'
On March l7, 1960,the State Supervisor filed a petition to amend the
complaint and also an amended complaint containing the same cha:rges,
but limited in its application-to 4 claims in their entirety and 9 in part..
The petition requested leave to file the amended complaint in full substitution for and amendment of the original complainti The petition
the
Thpetith
and the amended complaint were served copn
notice from the land office that they were allowed 15.days after receipt
to respond to the petition and 30 days to answer the amended complaint
and thatUnless contestees file an answer to the Amended Complaint. in this office
within 30 days after service of this notice, the allegations of the Amended
Complaint will be taken as confessed.

The appellants filed no objection to the petition and onlApril 6,
1960, the landoffice approved the amended complaint, efrective March
17, 1960, in full substitution for the original complaint. The land
office again informed the contestees that unless they filed an answer to
the amended complaint within 30 days after their receipt of it, the
allegations of the amended complaint would be taken as confessed.
The appellants failed to answer the amended complaint but, within
the 30-day period allowed for answer, they brought suit in the United
States District Court for the Northern District of California against
the State Supervisor and the manager of the Sacramento land office
(Civil No. 8076), asking that the defendants be enjoined from proceeding further against the appellants under the amended complaint or
in any other similar proceeding seeking cancellation or nullification of
their mining claims. On April 18, 1960, the day the complaint was
filed, the District Court issued a temporary restraining order, as
prayed. Subsequently, on June 21, 1960, the court sustained the defendants' motion. to dismiss, noting in its opinion the pending condemnation suit in the District Court and the contest in'the Department.
of the Interior. The court ruled that the commencement of the suit
was not an irrevocable election by the Government of the court as aforum to try the issues in the, contest. It acknowledged that the
court had jurisdiction but pointed out that it might await adjudication of special issues by an administrative tribunal having special
competence or administrative expertise. The court also acknowledged
its power to enjoin further proceedings in the contest but said. "there
is no good reason for the exercise of the power." Therefore, it ordered
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that the temporary restraining order issued on April 18, 1960, "be, andit is, hereby vacated and dissolved." Final judgment was entered-in
the case on July 13, 1960.' HumboldtPlacer Mining Company v.
:
Best,1185, F. Supp. 290 (N.D. Cal. 1960).
On July 14, 1960, the land office issued an order in Contest I0447,
notifying the appellants that the land office was resuming jurisdiction
of the contest and that, because the 30-day period allowed for answering the amended complaint had alnost expired when the suit for injunction was commenced, the contestees were allowed an additional 15
days from receipt of the order within which to file an answer and that,
if an answer was not filed, the allegations of the amended complaint
would be taken as confessed. Counsel for the appellants acknowledged
receipt of the notice and thanked the manager of the land office for
the extension of time but stated:
Relative to the resumption of jurisdiction of the Bureau, I respectfully refer
you to Rule 73(a) of the Rules of Civil Procedure as to 'the time allowed the.
plaintiffs in said Federal Court case to appeal to the United States Court of Appeals for the 9th Circuit. At any time during that period, upon the filing of
notice of appeal, the appellant is entitled to a supersedeas upon the furnishing
of such bond as may be fixed by the District Court.

On August 3, 1960, after the extended time for filing answer to the
amended contest complaint had expired, the land office issued a decision declaring that failure to file an answer within the time allowed
was considered an admission of the truth of the charges against the
mining claims and holding null and void the 4 claims in their entirety
and. the 9 as to the portions described in the amended complaint.
Thirty days were allowed for appeal. On: October 11, 1960, in the
absence of any action by the appellants, the land office issued a further
notice declaring the contest closed in the absence of an appeal from the
decision of August 3,1960.
Meanwhile, on September 8, 1960, the appellants appealed to the
United States Court of Appeals for the Ninth Circuit from the decision of the District Court dismissing the injunction suit, without, however, obtaining or attempting to obtain an injunction during the
pendency of the appeal under Rule 62 (c) of the Federal Rules of Civil
Procedure., On August 18, 1961, the Court of Appeals reversed the
District Court on the ground that the Department of the Interior did..
not retain jurisdiction to adjudicate the validity of mining claims on
public lands after invoking the jurisdiction of a Federal district court
by filing a condemnation action in which it raised the same issue, and
remanded the case for adjudication of the validity of the mining claims
in the condemnation action. Humboldt Placer Mining Company v.
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Best, 293F. 2d 553 (9th Cir. 1961)'. The Supreme Court granted certiorari, 368 U.S. 983 (1962), and on January 14, 1963, reversed the
circuit court on the ground that resort to- condemnation in order to
obtain possession of the mining claims did not preclude the United
States, as titleholder, from adjudication of their validity by administrative procedures. Best v. THwimboldt Placer Mining Co., 371 U.S.
334 (9th Cir. 1963).
On January 29, 1963, nearly 21/2 years after the expiration of the
period allowed for filing an answer to the amended contest complaint
against their mining claims, the appellants filed an answer and a.
motion to dismiss the complaint. On February 7, 1963, the land
office rejected the answer and dismissed the motion on the ground that
they were not responsive to any action pending before the Department.
'On appeal to the Director of the Bureau of Land Management, the
appellants contended that the land office decision of February 7, 1963,
was premature and in violation of the injunctive order of the Federal
court and that it is a part of a design to split contest proceedings in.
order to harass the mining claimants and to promote piecemeal litiga-:
tion. After the Division of Appeals affirmed, the appellants renewed
these contentions in the appeal to the Secretary of the Interior and
also alleged that the reversal of the IDistrict Court by the Court of
Appeals caused the decision of the District Court to become a nullity
and thus restored the parties to the status they enjoyed before the
District Court's decision so that they had the protection of the temIporary injunction restraining the land office officials from any further
proceedings against their mining claims. They asserted that the
granting of certiorari by the Supreme Court did not restore any power
of the defendants in the injunction suit to meddle or interfere'with their
mining claims until after January 14, 1963, when the Supreme 'Court
issued its decision, and after the expiration of the time allowed for
filing a petition for rehearing in the Supreme Court. They requested
that the decision of the Division of Appeals be vacated and the con-.
test remanded to the land office for consolidation of all the contests
affe ting land needed for the reclamation project and the determination of the consolidated contest. in accordance with established

procedures.
The departmental regulations under which the contest, in question
was commenced provides thatThe Government may initiate, contests for any cause affecting the legality or
validity of any-entry or settlement or mining claim. (43 CP3R, 1964 Supp.,
1852.2-1, formerly 43 CPR, 1964 rev., 221.67.)
Within 30 days after service of the complaint or after the last publication of
the notice, the contestee must file in the office where 'the contest is pending an
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answer specifically meeting andresponding to the allegations of the complaint,
together with proof of service of a copy of the answer upon a contestant * *
(43 CFR, 1964 Supp., 1852.1-6, formerly 43 OFR, 1964 rev., 221.68; 221.64.)
If an answer is not filed as required, the allegations of the complaint will be
taken as admitted by the contestee and the Manager will decide the case without
a hearing. (43 CR, 1964 Supp., 1852.1-7(a), formerly 43 CR, 1964 rev.,
221.65(a).)

When the appellants failed to file an answer to the amended complaint within the time allowed by the land office order of July 14, 1960,
they were clearly in default under the rules and it was entirely proper
for the land office to declare the claims null and void in its decision of
August 3, 1960. At that time, the District Court had dissolved the
temporary restraining order issued by it on April 18,1960, thus freeing
the land office of any restraint from proceeding further with the
contest.
If the appellants desired further restraint on the Departmental
proceedings, as they apparently did, a clear course of action was open
to them under the Federal Rules of Civil Procedure. Rule 62 provides
(a) * * * Unless otherwise ordered by the court, an interlocutory or final
judgment in an action for an injunction * * * shall not be stayed during the
period after its entry and until an appeal is taken or during the pendency of
an appeal. The provisions of subdivision (c) of this rule govern the suspending,
modifying, restoring, or granting of an injunction during the pendency of an
appeal.,
*

,

*

*

-*

*

::

*

-:f

*

(c) Injunction Pending Appeal. When an appeal is taken from an interlocutory or final judgment granting, dissolving, or denying an injunction, the court
in its discretion may; suspend, modify, restore, or grant an injunction during the
pendency of the appeal upon such terms as: to bond, or otherwise as it considers
proper for the security of the rights of the adverse party. * * I

This rule is completely plain that a final judgment of a district court
in an injunction action is not stayed during the time allowed for taking
an appeal or during the pendency of an appeal unless a further order
is obtained restoring or granting an injunction during the pendency
of an appeal.
After the District Court dissolved the temporary restraining order
in this case, appellants took no steps whatsoever under Rule 62(c to
have the injunction restored or a new one issued. They were inactive
despite express notice from the land office that it was resuming the
contest proceedings and that if they did not answer the contest complaint within the time allowed, the allegations of the complaint would
be taken as confessed. ' All that appellants did was to file a notice of
appeal to the circuit court despite the express provision in Rule 62(a)
that an appeal does not stay a judgment in an injunction action.,
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There was a second course of action available to the appellants besides seeking a restoration of the injunction under Rule 62 (c). They
'could have filed a- request under this Department's rules of practice
for an extension of time to file an answer pending completion of the
judicial proceedings. 43 CFR, 1964 Supp., 1850.0-6(g), formerly 43
CFR, 1964 rev., 221.97(b).

A third course of action was to file the answer and to request the
postponement of further proceedings until the litigation was terminated. 43 CFR, 1964 Supp., 1852.3-3, formerly 43 CFR, 1964 rev.,
221.71.
The appellants availed themselves of none of these courses of action.
They stood therefore in no position to complain of the default action
taken by the land office.
This-would appear to dispose of the matter except for the peculiar
circumstance that litigation in the Huimbo~dt case proceeded through
the circuit court and the- Supreme Court with both parties and the
courts apparently assuming that the proceedings in the Department
were still open and would remain open until a final decision was rendered in the Huwmboldt case. As noted earlier, the land office rendered
its decision declaring appellants' claims to be null and void onAugust
3, 1960, which was after the final judgment of the District Court was
entered on July 13, 1960. On September 8, 1960, the appellants appealed from the District Court's decision. Then on October 11, 1960,
the land office closed the contest case because of the appellants' failure
to appeal from its August 3, 1960, decision.
The administrative actions were apparently overlooked in the further course of the litigation. Thus, the circuit court, in its opinion
issued on August 18, 1961, stated:
* * * While we are not advised whether the district court has deferred further
proceedings in the condemnation action pending the fnal determination of the
administrativeproceeding8, it is clear from the following language of the district
court's opinion in the instant case that such action uill be taken (Italics added).
293 F. 2d at 555.

This language reflected the clear understanding of the court that the
administrative proceedings were still open, not that they had been

finally closed on October 11, 1960, almost a year earlier.
And, when the case was before the Supreme Court, that court took
note of an argument by appellants as follows:
Respondents protest, saying that if they are remitted to the administrative
proceeding, they: will suffer disadvantages in that the procedures before the
District Court, are much less onerous on claimants than those before the Department of the Interior [footnote omitted]. We express no views..on those contentions, as each of them can appropriately be raised in the administrativeproceed-

ings and reserved for judicial review (Italics added).

371 U.S. at 339-340.
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Thus the Supreme Court too assumed that the, administrative proceedings would be resumed following its decision.
In this unusual situation, although the appellants invited the land
office action against them by their culpable negligence in failing to
have the injunction restored or to have their time for answering extended, the question arises as to whether the land office action must be
affirmed.
The language of the pertinent Departmental rule quoted earlier is
-mandatory that if an answer is not filed "the allegations of the com-plaint will be taken as admitted by the contestee and the Manager will
decide the case without a hearing." 43 CFR, 1964 Supp., 1852.1-7 (a).
This rule has been strictly enforced from its inception and no deviations have been made. This has.been so in Government contests and
private contests. 2 Thus the unbroken line of Departmental rulings
has been that, where a contestee fails to answer timely, the allegations
of the complaint will be taken as admitted and a decision rendered
against him.
In view of the consistent rulings of the Department and the appellants' clear and inexcusable failure to relieve themselves of the necessity of filing a timely answer to the contest complaint after the District
Court's dissolution of the temporary restraining order, the land office
and the Division of Appeals were clearly correct in rejecting the
appellants' belated answer filed on January 29, 1963. The question
that remains is whether the Secretary is bound to affirm the rejection
and, if he is not, whether he should nonetheless affirm the rejection.
In United States v. J. Hubert Smith, supra, fn. 1, and in Earl D.
Deater v. John C. Slagle, spra, fn. 2, the Department held that the
Secretary could not waive the regulation providing for a default
decision against a contestee if he fails to answer timely, citing Chapman v. Sheridan-Wyoming Coal Company, 338 U.S. 621 (1950), and
McKay v. Wahlenmaier, 226 F. 2d 35 (D.C. Cir. 1955). In the Smith
case, however, although a Government contest was brought in the
name of the United States, the contest was. initiated by the United
States Forest Service of the Department of Agriculture. And, in
Deater v. Slagle, the contest was one between private parties. In
Government contest cases initiated by the Bureau of Land Management of this Department no ruling has been made as to whether the
United States v. J. Hubert Smith, 67 I.D. 311 (1960) ; United States v. Raymer Garnett
et al., A-28545 (January 31, 1961); United States v. Henry Gilligan et al., A-28857
(February 19, 1962) United States V. Gifford Allen et al., A-28718 (July 26, 1962)
7nsted States v. Ruben J. Garcia et al., A-28889 (July 30, 1962); United States v. Carl D.
Jensen, A-28789 (August 6, 1962); United States v. Bradley-T2urner Mines, Inc., A-29813
(November 19, 1963).
Elarl D. Deater v. Job a. SagleAA-28121 (May 24, 1960); F. Don Wadsworth v. Don
Farrell Ankder, Sr., 70 I.D. 537 (1963).
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regulation may be waived by the Secretary in unusual circumstances.
In view of the fact that the contest proceedings here were instituted
by the State Supervisor of the Bureau of Land Management and that
the interests of third parties are not involved, and in view of the definite impression of the circuit court and the Supreme Court that the
contest proceedings had been held in abeyance pending a final decision
in the litigation, the Department will entertain a petition by the
appellants to have their answer filed on January 29, 1963, accepted
and to reinstate the contest proceedings. The, petition, to be acceptable, must be filed in the Office of the Secretary within 20 days after
service of a copy of this decision upon appellants' counsel.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
further action in the case will be suspended for a period not to exceed
20 days from the date of service of a copy of this decision on appellants' counsel in order to permit appellants to file the petition described; if the petition is not timely filed, the decision appealed from
will be affirmed without further notice.
FRANK J. BARRY,

Solicitor.

PARADISE IRRIGATION DISTRICT v. JAIYES DUGUID AND
BERTHA V. DUGUID
A-30125

DecidedNovember 0,1964

Xining Claims: Contests-Rules of Practice: Private Contests
A determination of the invalidity of a mining claim by the manager of a land
office is proper in a private contest when the claimant fails to answer within
the period allowed by the departmental rules of practice; it is no excuse
that the contestee has brought an action in the Federal district court to
enjoin the contest proceedings and secured a temporary restraining order
when thereafter the restraining order is dissolved and, although the contestee appeals to the cireuit court, he fails to have the injunction restored
or a new one granted.

Xining Claims : Contests-Rules of Practice: Private Contests-JRegulations: Waiver
.The Departmental regulation providing that, where a timely answer is not
filed in a contest proceeding, the case will be decided on the basis of the
allegations in the conplaint, cannot be waived in the case of a private contest.
APPEAL FROM TE BUREAU OF LAND MANAGEMENT

James Duguid and Bertha V. Duguid have appealed to the Secretary of the Interior from a decision of the Division of Appeals of the
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Bureau of: Land Management dated July 24, 1963, which affirmed a
decision of the Sacramento land office declaring null and void the
Duguids' Duguid-Clifford placer mining claim located for gold within
the Lassen National Forest in Butte County, California. The decision
of the land office followed thefiling of a complaint initiating a private
contest against the claim based on charges that the land is nonmineral
and that no discovery had been made within the limits of the claim
and the failure of claimants to file an answer denying the charges
within the 30-day period allowed by- the Department's rules of
practice.
The claim in question was located in 1936.. On March. 30, 1956, the
U.S. Forest Service granted to Paradise Irrigation District a special
use permit to do preliminary exploration, to use an earth fill borrow
area, and to construct a dam and reservoir of 6,000 acre-foot capacity
to supply domestic water within the. district. On April 2,1959, the
Sacramento land office granted a right-of-way for Paradise Reservoir
and Dam and the Paradise Irrigation District built the dam and reservoir. On May 19, 1959, the Duguids brought an action in the State
Superior Court for Butte County, California, against the Paradise
Irrigation District asking $30,000 in damages for the occupation of
3.7 acres and the removal of 55,000 cubic yards of gold-bearing gravel
from their mining claim.
While this lawsuit was pending in the State court, the Paradise
Irrigation District filed a private Contest, Na. 5740, in the land office
against the claim, charging that the land within the boundaries of
the claim is nonmineral in character and that no discovery of a valuable mineral deposit has been made within the limits of the claim.
The complaint stated expressly that it was filed in the Sacramento
land office and that, unless the contestees filed an answer within 30
days after service of the complaint upon them, the allegations of the
complaint would be taken as confessed. The complaint was served
separately upon the two contestees on February 18, 1960.
On March 10, 1960, within the 30-day period, the contestees brought
an action in the United States District Court for the Northern District of California (Civil Action No. 8059) against local officials of the
Bureau of Land Management and an Assistant Regional Solicitor,
charging a conspiracy between them and the Paradise Irrigation District to harass and annoy the contestees in the use and enjoyment of
their mining claim and requesting that the defendants be restrained
from proceeding in any manner in connection with the. contest complaint and that they and their subordinates be enjoined and restrained
from issuing any notices or orders having reference to the contest
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complaint of Paradise Irrigation District or from taking any action
tending to cloud the title to the contestees' mining claim and that
the contestees be awarded such damages as might be proved. The
contestees challenged the validity of private contest proceedings. The
court issued a temporary restraining order on March 10, 1960.On March 16,1960, the Duguids filed a new action in the same court
(Civil No. 8063) which superseded the earlier action. The Duguids
prayed for the same relief and on March 16, 1960, the court issued a
temporary restraining order enjoining the defendants from issuing
any notices or orders based upon or having reference to any contest
complaint filed by Paradise or taking any action to cloud the title to
the Duguids' mining 'claim or "to cancel the same by any order or
directive based upon or referring to said contest complaint."
On June 10, 1960, the District Court held that the Bureau of Land
Management had authority to entertain the private contest initiated by
Paradise. It therefore granted defendants' motion for summary
judgment and "vacated and dissolved" the temporary restraining
order. Judgment to that effect was filed on June2, 1960.
On June 22, 1960, the State court granted the defendants' motion for
a stay of proceedings in the damage suit until the Bureau of Land
Management should have rendered a final decision on the validity of
the Duguid mining claim.
The Duguids appealed on August 8, 1960, from the decision of the
Federal district court, and on May 25, 1961, the Court of Appeals
affirmed, Duguid v. Begt, 291 F. 2d 235 (9th Cir. 1961). The court expressly sustained the validity of the Department's regulations providing for private contests.
The Duguids petitioned the United States Supreme Court for a
writ of certiorari, and on February 18, 1963, the petition was denied.
372 U.S. 906.
On March 5, 1963, the Duguids filed an answer to the contest complaint in the Sacramento land office. In this answer, they denied there
is no gold on the claim and alleged affirmatively that there has been a
finding of gold which it will pay to work. On March 19, 1963, the
Paradise Irrigation District acknowledged service of the contestees'
answer and requested that the claim be declared null and void because
of the contestees' failure to comply with the applicable rule of practice, 43 CFR, 1964, rev., 221.65, now 43 CFR, 1964 Supp., 1852.1-7 (a),
which provides that if an answer is not filed within 30 days after
service of a contest complaint.
* ** the allegations of the complaint will be taken as admitted by the contestee and the Manager will decide the case without a hearing.
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On April 9, 1963, the land office declared the contestees' mining claim
null and void because of the untimely filing of their answer to the
contest complaint which, under the rule just quoted, constituted an
admission of the charges contained in the complaint.
In their appeal to the Director, the contestees contended that the
manager of a land office has no authority over a mining contest and
that the land office acts only in the capacity of a clerk of court as a
depositary of the contest complaint which long ago should have been
turned over to a hearing examiner. The Division of Appeals affirmed.
In their appeal to the Secretary, the contestees renew their previous
contentions and add the supplemental contention that the answer was
filed in time to comply with the land office rule because it was filed
within 30 days of the decision of the United States Supreme Court.
The issue presented on this appeal is the effect of appellants' failure
to file an answer to the contest complaint within 30 days after it was
served upon them. The Department's rules on the contests provide
thatWithin 30 days after service of the complaint * * * the contestee must file
an answer specifically meeting and responding to the allegations of the
complaint * * t* 43 CFR, 1964 Supp., 1852.1-6, formerly 43 CFR, 1964 rev.,
221.64.
* * *

and, as noted earlier,
If an answer is not filed as required, the allegations of the complaint will be
taken as admitted by the contestee and the Manager will decide the case without
a hearing. * * * 43 CER, 1964 Supp., 1852.1-7(a), formerly 43 CYR, 1964 rev.,
221.65(a).

The appellants did not file an answer within 30 days after they were
served. Instead, within that time, they brought their action against
the local Bureau of Land Management officials and secured a temporary restraining order which forbade continuance of the contest proceedings. However, the restraining order was dissolved on June 21,
1960, when the judgment of the District Court was entered. Thereafter, although the contestees appealed to the Court of Appeals, they
took no action which prevented the re-running of the 30-day period
against them.
Essentially the same facts were presented in United States v. H boldt Placer Mining Conpany et al., 71 I.D. 434 (A-30055), decided

today. In that case, there was involved a Government contest rather
than a private contest but there too, after being served, the contestees,
who were represented by the same counsel as the Duguids, elected not
to file an answer but filed an action against the Bureau of Land Management officials to enjoin their proceeding with the contest. The
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same United States District'Court issued a temporary restraining

order but dissolved it on June 21, 1960, the day it entered judgment
against the Duguids. The contestees in the Hwmboldt case also appealed to the Court of Appeals but, as here, took no action to protect
themselves against administrative action while the appeal was pending.
In the Hwboldt decision it was pinted out that Rule 62 of. the
Federal Rules of Civil Procedure expressly provides that a judgment
in an action for an injunction is not stayed during the period after
entry of the judgment and until an appbeal is taken or during the
pendency of an appeal. Rule 62 provides further that, when an appeal
is taken from a judgment dissolving an injunction, the court may
restore the injunction during the pendency of the appeal. In the
Hun2bo7dt decision it was noted that the contestees there could have
but did not apply for a restoration of the injunction when they appealed from the District Court decision. It was also noted that, in
addition or in the alternative, they could have requested from the
Department an extension of time to file their answer to the contest
complaint pending final action in the litigation. Finally, they could
have filed an answer and requested postponement of further proceedings. They did none of these.
The Duguids had the same three courses of action open to them but
pursued none of them.
Despite the default of the contestees in Humboldt, we waived the
pertinent regulation, 43 CFR, 1964 Supp., 1852.1-4 (a), supra, because
of the unusual circumstances pertaining in that case and because the
rights of third parties were not involved. The Hwnboldt contest
was instituted by the Bureau of Land Management of this Department
and there were no other governmental agencies outside of this Department involved or any other third parties. It was held that because of
the absence of third parties, the Secretary had authority to waive the
regulation.
In the present proceeding we are concerned with a private contest
instituted by the Paradise Irrigation District, an agency of the State
of California. This makes squarely applicable the ruling of the
Department in EartD. Deater v. John C. Slagle, A-28121 (May 24,
1960). In that case, which involved a private contest against a
homestead entry, it was held that the Secretary has no authority to
waive the pertinent regulation in order to permit a late answer to
the complaint to be considered. See also F. Don Wadsworth v. Don
FarreZl Anhlder, Sr., 70 I.D. 537 (1963).
The Duguids, however, contend that the regulation is invalid because it invests the manager rather than a hearing examiner with
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the authority to decide the case when an answer is not filed as required.
They contend that this is contrary to the Administrative Procedure
Act, 60 Stat. 237, 5 U.S.C. § 1001 et: seq.. (1958). They do not, however, point to any provision of the act which is violated, and we are
not aware of any.
Section 11 of the act, 60 Stat. 244, 5 U.S.C. § 1010 (1958), provides
for the appointment of such examiners as'may be necessary for proceedings under sections 7 and 8' of the act. Section 7, 60 Stat. 241,
Zi U.S.C. § 1006 (1958), provides for examiners to "preside at the
taking of evidence" in hearings. Section 8, 60 Stat. 242, 5 U.S.C.
§1007 (1958), provides for initial decisions to be rendered by the
officers who presided at the hearings. There is nothing in the act
which provides for the procedure to be' followed in cases where a
hearing would be held upon a joinder of issues but issue is not joined
because of a party's default so that no hearing is held. IIn short, there
is nothing in the Administrative Procedure Act which requires an
examiner to act in the situation that we have under consideration.
- Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.
FRANK J. Biny,

Solicitor.
UNITED STATES V. E. V. PRESSENTIN AND DEVISEES OF. THE
H. S. MARTIN ESTATE
A-30004
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Mining Claims: Determination of Validity-Mining Claims: Discovery
To validate a mining claim covering minerals for which a market must be
shown, it must appear that the minerals probably exist on the claim in such
quantities as will justify extraction.

Mining Claims: Discovery
A showing of the-probable existence of minerals in such quantities as will
justify the further expenditure of labor and money with a reasonable prospect of success in developing a valuable mine must be made to meet the test
of discovery under the mining laws.

Mining Claims: Discovery
Where mining claimants have not shown that deposits of tale and silica on
their claims probably exist in sufficient quantities to justify a prudent man
in spending his labor.and means with a reasonable prospect of developing
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a valuable mine, they have not made a discovery of valuable mineral
deposits within the meaning of the mining laws.,

Mining Claims: Mill Sites
- A mill site is properly declared invalid where the claim is not occupied or
i used for mining or milling purposes.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

E. V. Pressentin and others have appealed to the Secretary of the
Interior from a decision by the Assistant Director, Bureau of Land
Management, dated March 6, 1963, which affirmed a decision of a
hearing examiner dated February 23, 1962, declaring six mining
claims, Silica Lode No. 1, Silica Lode No. 2, Silica Lode No. 3, Rockport Lode No. 1, Rockport Lode No. 3, and Rockport Lode No. 4,
and a mill site, Silica Millsite, situated in sections 10 and 15, T. 36 N.,
R. 11 E., W.M., Washington, within the Mount Baker National Forest,
to be null and void.
V
On March 13, 1956, following the filing of an application-for patent
(Washington 01255) covering the seven claims, the United States, on
the recommendation of the Forest Service, Department of Agriculture, brought charges against the claims on the grounds, among others,
that no discovery of minerals had been made within the boundaries
of the lode claims, that the land within the mill site is not being used
in connection with a valid mining operation, and that there is not
located on the mill site a mill or reduction works.
After a hearing on September 13, 1956, the hearing examiner, on
January 3, 1957, found that the deposits of talc and silica on the
claims must be mined by underground methods, that the success of
such methods would be dependent upon the sufficiency of material
available for extraction, that the sufficiency of the deposits can be
determined by prospecting and exploration, and that, although the
claims have-been located for approximately 30 years, no such determination has been made. He concluded that the preponderance of the
evidence presented at the hearing was that there had not yet been a
discovery of a valuable mineral deposit on any of the six mining
claims. He found the mill site claim to be invalid for lack of use in
connection with a valid mining operation and for lack of use in connection with a mill or reduction works.
Following an appeal by the claimants, the matter was, on December
27, 1960, remanded for a further hearing.
After a second hearing on July 18, 1961, the hearing examiner, on
February 23, 1962, again declared the claims to be null and void.
He held that talc has been found on Silica Lode No. 2 and that silica
has been found on' each of the remaining mining claims; that the
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,quality of the talc and silica is satisfactory for commercial uses; that
there is a market for talc and silica; and that. the claims are accessible
to that market. He: found that, although several thousand dollars
had been spent on the claims since the hearing in 1956 on road construction and in further exposing the silica deposits, no one has determined whether there is a sufficient quantity of material on the claims
-to be economically competitive.with the other sources of supply. He
concluded that the statement presented at the second hearing in the
form of a letter from Drury A. Pifer, in which Pifer gave his opinion
.as to the indicated and inferred tons of material on the claims, might
induce further effort on the claims but that it is not sufficient to induce
.a production program. He found that, despite the fact that talc and
silica have been known to be on the claims for many years and despite
*the fact that considerable effort has been expended on the claims, the
basic exploration necessary to determine. whether the material can be
successfully marketed has -not yet been completed. He stated that
until there is sufficient evidence to verify the marketability of the
deposits, he could only conclude that the contestees have not proved
the existence of a valuable deposit on any one of the claims. He
reaffirmed his decision of January 3, 1957, declaring the mill site to be
.null and void.
The Assistant Director, in his decision of March 6, 1963, after referring to the necessity for a showing of present marketability in con.nection with claims covering nonmetallic minerals of widespread
occurrence in order to validate mining claims covering such materials,
stated that the issue. posed by the appeal was whether the contestees
-'had refuted the Government's. showing that sufficient quantities: of
commercial talc and silica have not been exposed on the lands to warrant a. conclusion that there has been a discovery of mineral deposits
of commercial value. He concluded that further exploration work
would be necessary to. determine the extent of the mineral deposits
upon each of the mining claims and held that the hearing examiner
was correct in declaring the. claims to be null and void. He also
affirmed the hearing examiner's decision as to the invalidity of the
mill site.
In their present appeal, the contestees contend that the Assistant
Director failed to give proper weight .to the testimony presented at
the hearings dealing with the quantity of talc and silica on the claims
and that he has distorted the facts: presented at the hearings in order
to reach a conclusion that the materials found on the claims are-not
marketable. They accuse th..DePartment.sfithaving addedto the
elements necessary to show marketability and contend that under the
'
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recent trend of departmental decison' marketability has become the
soletsttofthe validityofminingelaims.
Considering the general charge against departmental decisions first
this charge is: one -which arises through a misunderstanding of the
Department's osition with respect to the necessity for a showing of
marketability when the mineral dealt with is not an intrinsically
valuable mineral. The Solicitor recently reviewed the "marketability
rule" -as applied to the law of discovery and pointed out that the
rule is but one aspect of the prudent man test 1 applied over the years
to determine the validity of mining claims. The Solicitor held that
to determine whether nonmetallic minerals not in themselves intrinsically valuable, and found in a great many places, are valuable mineral deposits within the meaning of the mining laws, Rev. Stat. § 2319
(1875), 30 U.S.C. §22 (1958), the application of the prudent man
test requires that a market for the mineral must be shown. It was
said unequivocally that the marketability test is only one aspect of
the prudent man test "albeit a very important aspect since in the
absence of marketability no prudent man would seem justified in the
expenditure of time and money." The Solicitor stressed that each
case must be judged on its own facts. 69 I.D. 145 (1962).
The law is that where minerals have been found and the evidence
is of such a character that a person of ordinary prudence would be
justified in the further expenditure of his labor and means with a
reasonable prospeet of success in developing a valuable mine the requirement of discovery necessary to validate a mining claim has been
met.
Implicit in the evidence required to justify a prudent man in spending his time and money to extract the minerals is a showing that the
quantity of minerals on the claim is sufficient to justify his effort.
Thhs, even in the case of intrinsically valuable minerals, to constitute a valid discovery upon a lode claim for which patent is sought,
there must be actually and physically exposed within the limits
thereof a vein or lode of'mineral-bearing rock in place, possessing in
and of itself a present or prospective value for mining purposes.
East Tintic Consolidated Mining Claim, 40 L.D. 271 (1911). A discovery, to satisfy the requirements of the law, means more than a
showing of isolated bits of mineral not connected with or leading to
substantial value. It is not enough that the claimant may have shown
that it is possible to detect the presence of some minerals in the material
removed from the claim and that this material was removed from
I Set forth by the Department In astle v. Womble, 19 L.D. 455 (1894), approved by
the United States Supreme Court in Ohrisman v. Miller, 197 U.S. 313 (1905), and recently
reaffirmed in Best et: at. v. Humboldt Placer Mining Co., 371 U.S. 334
(1963).
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United States-v. Josephine Lode Mining and De-

Veloprment Conipany, A-2090j(May;11, 1M955).
A fortiori, to validate a claim covering minerals for whicli a market
must. be shown,; it must appear that the minerals probably exist in
such quantities as will justify their extraction. United States v.
Everett Foster et al., 65 I.D. .1 (1958) ; 2 United Statesv. Charles H.
and Oliver M. Henrikson, 70. I.D.. 212 (1963) .3 Otherwise: a prudent
man. would notbe warranted in spending his labor andn
niney in an
effort to develop a valuable mine and he would not have such a dis-

covery as would satisfy the requirements of the mining laws to entitle
him to a patent.
Thus a disclosure of minerals in apparently~ sufficient quantities to
make a mining operation worthwhile, i.e. a showing of minerals to
such a probable extent that, with actual. mining operations under
proper management, a profitable venture may reasonably be expected
toresult, is required.

United States v. Santiam Copper Mines, Inc.,

A-28292 (June 27 1960).
While evidence as to the quantity of minerals found on mining
claims has often been discussed by the Department in connection with
determining the marketability of minerals of widespread occurrence
with no intrinsic value, the factor of quantity is an important aspect

to be considered in determining whether any claim has validity.
Whether that factor is treated as being a part of the showing required
to establish a market for the minerals or as a separate phase of the
prudent man test is immaterial since, in any event, before a claim can
be considered valid under the mining laws there must be shown to, be
probably present on the claim minerals in such quantities .as will

justify the further expenditure of labor and money with a reasonable
prospect of success in developing a valuable mine.
This is not to say that the full extent of a mineral deposit must be
actually blocked out before the prudent man test is satisfied. It is
required; however, that there be a preponderance of reliable evidence
that the mineral deposit is probably of such, a size that a person of
ordinary prudence would be justified in spending labor and money
on the claim with a reasonable prospect of success in developing a
valuable mine.
We come. then to the one part of the prudent man test which the
hearing examiner and the Assistant Director found the appellants had
' Affirmed Foster v. Seaton, 271 F. 2d 836 (D.C.: Cir. 1959).
Affirmed by the United States District Court In and for the Northern District of California, Southern Division, in Henriksoa v. Udal, Civil No. 41749, on May 22, 1964, and
now on appeal to the United States Court of Appeals, Ninth Circuit.
3
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not met to establish the validity of the six mining claims and to the
appellants' contention that proper weight was not given to the evidence presented at the hearings as to the quantity of talc and silica
on the claims.
The appellants cite two showings made at the hearings which they
contend would support a finding that there are sufficient amounts of talc
and silica on the claims to justify the issuance of patents. They contend that this evidence has been misconstrued or ignored. One showing is Exhibit Q, produced at the second hearing. The exhibit is a
statement by Drury A. Pifer in which he, on the basis of his field notes
taken when he examined the property in August 1956, gave his opinion
as to the tonnage of indicated ore and inferred ore on the claims.4
Pifer's estimates ranged from 200 tons of indicated silica and 700 tons
of inferred silica, a total of 900 tons, on Rockport No. 3 to 80,000 tons
of indicated silica and 166,000 tons of inferred silica, a total of 240,000
tons, on Silica No. 3. He estimated 50,000 tons of indicated talc and
300,000 tons of inferred talc, a total of 350,000 tons; on Silica No. 2.
Pifer was present at the first hearing. He testified 5 that he examined the claims on August 15 and August 22,1956. He testified that
he measured'the talc exposure on Silica Lode No. 2 to be 30 feet wide
and along the surface for a distance of about 100 feet. Asked whether
there would be any way of knowing what quantity of talc might be on
Silica Lode No. 2, from the exposure he saw, he answered:
No, there isn't. The claim is covered by detridal [sic] material, forest'duff and
windfalls, and the rock in place has only been exposed on both sides of the creek
and in the creek bed. It may continue.. It very likely does. (ist Tr. 70.)

Asked:
From your experience, would you say that a reasonably prudent man would be
justified in spending additional time and money to determine the extent of the
location and whether or not a profitable operation could be obtained?

-He replied:

-

Certainly when you have a discovery of this size, it would be worth-while to
continue developing it, exploring it, in order to determine if the body continues,
-inthe first instance, and how large and extensive it is in the second, with the hope
4 Pifer stated that he was using the commonly
accepted technical definitions of the
terms indicated ore and inferred ore. He quoted a definition of the terms from Parks,
_R.D., E.raminatien and Valuation of Mineral Property (1949)
"Indicated ore is ore for which tonnage and grade are computed partly from specific
measurements, samples, or production data and partly from projection for a reasonable
distance on geologic evidence. The sites available for inspection, measurement and
sampling are too widely or otherwise Inappropriately spaced to outline the ore completely
or to' establish Its grade throughout * e *, Inferred ore is -ore for which quantitative estimates are based largely on broad knowledge of the geologic. character of the deposit and
for which there are few, if any samples or measurements. The estimates are based on an
assumed continfiity or repetition for which there is geologic evidence."
c Transcript, first hearing (hereinafter referred to as 1st Tr.), pp. 67-87.
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that it certainly will make a payable proposition from the mining standpoint.
(1st Tr. 71.)

In describing the exposures of silica on the other claims, he repeatedly indicated that the claims should be explored more fully to determine the extent of the deposits (1st Tr. 74, 76-78).
The testimony given by filvoy M. Suchy, the government's mineral
examiner, at the first hearing was that not enough work has been done
on the claims to warrant a guess as to the tonnage of talc that might
be there, that the silica deposits have not been delineated, that there
is not enough silica exposed on some of the claims to say what the
extent of it is, that he found outcrops or float quite widely scattered,
that he found what he believed to be a silica boulder buried in the
bank which may be another parallel vein or a piece of float.6
At the second hearing, after E. V. Pressentin had described the
work done on the claims since the first hearing, including stripping
the talc dike, removing several hundred tons of talc, and stripping on
the silica claims, and after photographs of the claims, taken in May
1961, had been introduced and after the Pifer statement had been discussed, Herman Smith, a Government witness who mines talc from
property which he leases, testified that looking at the claims he was
unable to form any ideas as to the quantities of the deposits. This was
because "there is no way, only by development work, to prove that."
In reply to the question as to why this was, he responded that talc was
not consistent, "it can cut off or fault * *

*

You have to follow it

in order to decide whether it is going on in or whether it is going
down.": Responding to a question as to the silica deposits on the
claims he replied: "Well, they are just kidneys-they are pockets and
boulders of talc. There is nothing to indicate that it would go down."
(2d Tr. 128-129.)
Suchy also testified at the second hearing. He testified 8 that there
are three faults on Silica Lode No. 2, one of which had been discovered
since the first hearing, that where you have faulting and movement
you can not depend upon projection because there is a possibility that
the fault has moved the deposit, and that where there are faults it
would be "rather risky and unreliable to assign any definite tonnage
on the small manifestations that are present, of what you can actually
see in the exposed face and in the other exposed dimensions near the
face" (2d Tr. 151-152). He described an exposure of silica on another
of the claims, stating that there are two contacts shown in one of the
61st Tr. 16, 21, 24, 29, 32, 35.
Transcript, second hearing (hereinafter referred to as 2d Tr.), pp. 116-140.
8
Tr. 142-176.
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photographs introduced in evidence and that there is another contact
on that claim not shown in the photograph. lHe said:
Now, what those contacts mean, I don't know. I don't know if that is a fault
of a Silica deposit striking at right angles to it or parallel to it. I don't know.
(2d Tr. 153.)

With respect to the projection of indicated and inferred ore that
Pifer had made, he stated that such a projection is made
very early in the prospecting stage. There is an inferred or indicated tonnage
of a certain grade of ore, then it is right for doing considerable prospecting and
exploration work, and by doing this work you are starting to delineate. You
get more dimensions and eventually you get to the point where you may have a
certain amount of proven ore that would justify your further investment and
the establishment of a mine. (2d Tr. 169.)

The only evidence of significant quantities of talc and silica on the
contested claims is Pifer's projection of indicated and inferred ore.
However, his estimate was based on notes made by him in his examination of the claims in 1956. Yet his testimony at the first hearing was
clear to the effect that further prospecting and exploration were
needed in order to determine the quantity of minerals in the claims.
Pifer was not present at the second hearing so that his estimate was
not subject to cross-examination. It seems perhaps significant that
although contestees at the second hearing requested and obtained time
to arrange for a taking of Pifer's deposition, which would become part
of the case record, they never did so.
When the Pifer estimate is considered with the other testimony
presented at the hearings, including his own at the first hearing, it
cannot be accepted as preponderating evidence, or even substantial
evidence, that the appellants have demonstrated that there are present
on the claims talc and silica in sufficient quantities to justify a prudent
man in spending his labor and means with a reasonable prospect of
developing a valuable mine--in other words, that a "valuable mineral
deposit" has been discovered.
We turn now to a consideration of the second showing that the
appellants contend has been ignored or not given proper consideration.
This is the testimony given by J. G. Adderson at the second hearing.
They contend that Adderson's testimony shows that Adderson is ready
to proceed at the present time with mining operations on the claims,
that his company would proceed on the claims with a mining operation
which would not be of an experimental character but for commercial
purposes, and that, properly construed, his testimony shows a willingness to operate a mine and not just a willingness to explore.
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Careful consideration of Adderson's testimony does not, however,
support the conclusion which the appellants reach therefrom.
Adderson is the principal owner, operator, and manager of Manufacturers Mineral Company in Seattle, engaged in the mining and
preparation of various types of nonmetallics for various types of
market, and one of the two local operators meeting the demand for
talc. In 1958 and 1959, his company used some 500 tons of tale from
the Silica Lode No. 2 claim which it got from Morgan Adair; who,
Adderson said, had a working arrangement with Pressentin. Asked
whether he would say, on the assumption that the estimated total
indicated and inferred tonnage on the claim was 350,000 tons, that an
ordinarily prudent man would be justified in expending additional
time and money in an effort to develop this claim as a talc mine, he
answered "Yes" and added that he proposed to do that. "I am hopeful
that we will get together and work out an arrangement whereby we
can proceed along those lines." Asked: "Actually it is a paying mine,
or was when talc was being taken out, is that correct?", he replied:
"Well, the operation was on such a small scale at that particular time
that I wouldn't say that it was a money-maker, but it was not a moneyloser. It was done as an initial state in development." (2d Tr..
69-70.)
His testimony with respect to silica was that his company was
always studying and examining properties to determine available
known sources of silica for its type of use, that he has seen the outcrop
on Silica Lode No. 3, that he had asked another person to make an examination-"a cursory examination"-and to bring him samples, that
he had examined those samples and feels that the material is definitely
of interest to his company from a quality standpoint, that he is
familiar with the practice of estimating indicated and inferred tonnages, and that the practice is standard; in the mining industry.
Asked whether he had specific plans as to further inspection of the
property to see whether or not it might be operated by his company,
he replied:
Yes, we expect to get at that before this summer is over. We are just now
waiting to get some tangible evidence of our right to go in there and to protect
it if we find we can go ahead. (2d Tr. 75.)
He was then asked what the nature of the operation would be.

"How

would you approach it from a tonnage standpoint?" His reply was:
Because of the nature of our business, we look at these things a little bit
differently, particularly now on the silica. It is a little bit different than an
v2d Tr. 65-97.
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operator might whose sole interest was in metallurgical rock, for example. Our
primary interest would be to appraise the property from the standpoint of the
fine ground industrial material and primarily the construction aggregate type
of rock with the idea that we would open up on a relatively small scale until such
time as our development had proved the quality and quantity for the metallurgical, type of operation, at which time we would certainly not turn our back on
that type of operation. The principal problem in this metallurgical field of
endeavor is to get adequate sampling and to determine the quality of rock from
that particular standpoint. You can sample the surface of these deposits from
now until Doomsday and you are still not assured of anything; but once you
have the deposit opened up and you can take good cross sections, then you are

reasonably sure. That is one other approach that can be used and that is to
thoroughly drill the deposit; but that is a very costly type of operation in quartz
and we choose to do it the other way because we are more or less paying our
way as we go. (2d Tr. 75-76.)

Further stating what his plan of operation would be, Adderson
stated:
Now, in some cases and under certain circumstances, you would diamond drill
and outline your ore body completely before you ever started to mine-or you
might outline it up to a point where you were satisfied you had a sufficient
reserve, ignoring what might be an addition to that, to justify the capital expenditures that are necessary to put it into operation.
We, because of our unique market position in the type of materials we furnish,
we choose to do it the other way because diamond drilling is just dead expense
and it has to be amortized or lost if the deposit doesn't develop.
We are going to do it the other way. We approach it from the standpoint of
the small producing unit and pay our way as we go and at the same time open it
up and as the material and quantity measures up, we can proceed. (2d Tr. 78.)

Asked whether, in his opinion, an ordinarily prudent man would
be justified in spending time and effort to develop a paying mine
without knowing the proved tonnage, but on the basis of indicated and

inferred tonnage, he replied:
It depends on how you are going to develop. It is an absolutely firm rule,
as far as I am concerned, that you don't start building mill facilities until you
have proved tonnage adequate to justify the expenditure for those facilities. In
the case of a situation such as we are contemplating, if detailed examination of
the property indicates a reasonable tonnage of ore in our judgment-and we rely
entirely on our judgment when we make that decision-we will undertake to
develop but not to put in mill facilitiesat that point; (2d Tr. 95.)

Asked whether the operation he was discussing would be an actual
commercial operation, he replied:
Very definitely. It would not be experimental. It would be with the idea that
we were going to recover several years at least of ore from that property; otherwise we don't want to introduce it into the market because we would then have
the obligation to our customers to continue to furnish that type of material.
(2d Tr. 95.)
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Asked by the hearing examiner: "This is something you are going to
do, but haven't done yet? Is that right, as far as exploring the tonnage?" Adderson replied: "That is correct." (2d Tr. 95.) Asked
whether on the basis of Pifer's report giving the indicated tonnage he
would figure on a mining operation, he replied: "No. I just said that
we based upon our judgment-my judgment of-the indicated tonnage."
(2d Tr. 97.)
It is somewhat difficult to evaluate Anderson's testimony. At first
reading it seems to support the appellants in the positive statements
made by Adderson that his company is ready to commence a commercial operation on the claims, rather than an experimental operation,
and that it intends to start with a small producing unit-that would pay
its way as operations continued. However, a careful analysis of
Adderson's testimony raises a serious question as to whether, in fact,
he was not really talking simply about a program of exploration.
Adderson was on Silica No. 2 twice in 1958 and 1959. He had seen
the silica outcrop on Silica No. 3 but not on the other claims; however,
he had asked Evan M. Johnson to make a "cursory" examination of
the properties and to bring him samples. (2d Tr. 69, 73.) Jolmson
testified that he had made "very sketchy estimates" of quantities, that
he was mostly interested in quality, and that he would not be qualified,
without further examination, to say whether there was sufficient quantity on the claims to justify an operation (2d Tr. 102-103). Adderson
said he would not figure on a mining operation on the basis of Pifer's
report, but on his own judgment of indicated tonnage. Thus, there is
no evidence that Adderson had any idea as to the amount of minerals
in the claims. Yet contestees would have his testimony accepted as,
establishing justification for a person of ordinary prudence to spend
labor and money with a reasonable prospect of developing a valuable
mine on the claims.
It is to be further noted that at the time Adderson testified he was
simply "hopeful" of getting together with the contestees and working
out an arrangement to develop the claims (2d Tr. 69). Even then it
was not decided whether his company would do the mining although
he thought it would probably contract it out (2d Tr. 87). This again
is hardly indicative of any considered evaluation of the facts leading
to an informed judgment as to the probable success of a mining operation on the claims.
It would appear that the only proper reading to be given to Adderson's testimony is that the quantities of talc and silica on the respective
claims are unknown and therefore a full scale commercial development
would not be warranted, that drilling to determine the extent of the
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mineral deposits would be expensive and too risky, in the event the
deposits were not of the size expected, and therefore that his company
proposed simply to explore the size of the deposits by small scale mining, expecting to pay for the cost by selling the ore mined. In essence,
Adderson's proposal, whatever the words he used, was simply one for
an exploration program.
The contestees have the ultimate burden of proving by a preponderance of credible evidence that they have made a discovery on each of
their claims. Faster v. Seaton, spra, fn. 2. The record as a whole
shows that they have not met this burden. It was, therefore, correct
to declare the six lode mining claims to be null and void.
The record shows further that the mill site is not being used or
occupied for mining or milling purposes. Therefore, and for the
reasons fully set forth in United States v. Gilbert C. Wedertz, 71 I.D.
368 (A-30126, October 15, 1964), the appellants are not entitled to a
patent on the mill site claim under the terms of section 2337 of the
Revised Statutes (1875), as amended, 30 U.S.C. §42(a) (Supp. V,
1963) .
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348)., the
decision of the Assistant Director, Bureau of Land Management, dated
March 6, 1963, is affirmed.
ERNEST F. HOM,
Assistant Solicitor.
CLIFTON 0. MYLL

A-29920

Decided November 5, 1964

Desert Land Entry: Cultivation and Reclamation
A desert land entryman on lands which are within and which benefit from a
reclamation project must comply with the regular requirements of the desert
land law as to cultivation and reclamation within the time fixed by that
law and in addition must satisfy the requirements of the reclamation law.

Desert Land Entry: Extension of Time
The rule announced in John H. Haynes, 40 L.D. 291 (1911), that a homestead
entry of lands later proposed to be irrigated under the reclamation law is
not bound by the time limitation of the original homestead law does not
apply to entries made after June 25, 1910.

Desert Land Entry: Extension of Time
The extension granted a desert land entry by section 5 of the act of June 27,
1906, as amended, applies only where the entryman has been hindered,
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delayed, or prevented from complying with the desert land law by reason
of a reclamation withdrawal or irrigation project and the mere fact that
an entry is within the exterior limits of such a withdrawal or project does
not entitle an entry to the benefits of the statute where no hindrance is
shown.
Desert Land Entry: Proof

Since there has been no prior determination of how long after water becomes
available a desert land entryman has to comply with the requirements of
the law for an entry suspended under the Maggie L. Havens case, a determination of the time limit in the first case considering the problem cannot
be considered as a retroactive application of the time limit to him.
Desert Land Entry: Proof

The period available to a desert land entryman of an entry suspended under
the Maggie L. Havens decision to comply with the requirements of the
desert land law after notice of the availability of water is given him is two
years or the time left in the entry at the time of suspension of the entry,
whichever is longer.
Equitable Adjudication-Desert Land Entry: Cultivation and Reclamation

Equitable adjudication is properly denied to a desert land entryman who has
neither cultivated nor reclaimed his entry within the time allowed by law.
APPEAL FROM THE BREAU OF LAND MNA

GEMENT

Clifton 0. Myll has appealed to the Secretary of the Interior from
a decision dated December 14, 1962, of the Division of Appeals of the
Bureau of Land Management, holding for cancellation a desert land
entry within the Coachella Valley County Water District in Riverside County, California, for failure to comply with the requirements
of the desert land law within the statutory life of the entry, as
extended.
* The desert land entry in question, covering the NWl/4SW1/ 4 and the
SWl/4NWl4 sec. 12, T. 5 S., R. 7 E., San Bernardino Meridian, was
allowed to Mrs. May E. Patton on June 2, 1917. Under the desert
land law, 19 Stat. 377, as amended, 43 U.S.C. § 321 et seg. (1958), the
entrywoman became entitled by allowance of the entry to possession
of the land for a period of four years during which time she was
required to file proof annually for the first three years showing at
least the minimum expenditures specified in the statute for improvements and to present final proof of the reclamation and cultivation
of the entry within the 4-year life of the entry as required by the.
statute.
Mrs. Patton filed the required annual proofs, but, because she was
unable to obtain water for irrigation, she asked for and obtained three

460

DECISIONS OF THE DEPARTMENT

OF TE

different extensions of the life of the entry.

INTERIOR

[71 ID.

The first was granted

pursuant to the act of March 28, 1908, 35 Stat. 52, 43 U.S.C. § 333
(1958), and continued her entry until June 2, 1924. Further extensions continued the entry to June 2, 1927, and June 2, 1930, pursuant
to the act of April 30, 1912, 37 Stat. 106, 43 U.S.C. § 334 (1958), and
the act of February 25, 1925, 43 Stat. 982, 43 U.S.C. § 336 (1958).
However, both of these latter extensions were unnecessary because,
before the first of them was allowed, the Department had adopted a
policy of suspending a certain class of desert land entries into which
Mrs. Patton's fell. On October 11, 1923, the Department of the Interior held expressly in Maggie L. Havent, A-5580, that the Havens'
desert land entry and all other entries similarly situated, i.e., entries
on public land withdrawn, for development within and as a part of-'a
Federal reclamation project, should be suspended "until water for the
irrigation of the lands * * * becomes available" or until the suspension should be revoked for any other sufficient reason. The land in
the Patton entry was included in a reclamation withdrawal effective
October 19, 1920, pursuant to section 3 of the act of June 1, 1902,
32 Stat. 388, 43 U.S.C. §416 (1958); thus, the entry was in fact suspended under the Havens case, as the decisions below recognized.
Mrs. Patton died on January 28, 1929, while her entry remained
in a suspended status. Her heirs took no note of the entry immiediately thereafter.
On April 19, 1954, the Secretary of the Interior issued Public Notice
No. 1, Coachella Division, Boulder Canyon Project, covering certain
land within the Coachella Valley County Water District, specifically
including the Patton entry. The notice announced the availability of
irrigation water for several suspended homestead and desert land
entries within the Coachella Water District and made other unentered
land available for reclamation homestead entry.
The Bureau of Reclamation sent an informal notice accompanied
by a copy of Public Notice No. 1 to Mrs. Patton at her address of
record by registered mail on June 3, 1954, in an attempt to give her
personal notice of the availability of water for her entry. Notice was
also given by the publication of Public Notice No. 1 in the Federal
Register on June 5, 1954, 19 F.R. 3340, by publication of the description of the notice in local newspapers, and by posting on the bulletin
board of the local post office. The informal notice told Mrs. Patton
that she could obtain information and advice pertaining to the requirements for submission of final proof from the local land office.
The records of the entry do not indicate whether this notice was received or called to the attention of Mrs. Patton's heirs. In any event,
no action was taken in response thereto until September 19, 1956, when
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C. F. Patton, claiming to represent all of the heirs, notified the land
office of Mrs. Patton's death and inquired as to the status of her entry.
In a letter to Patton dated December 10, 1956, the land office manager reviewed the history of the entry, pointed out that water was
then available, and stated:
* * * final proof must be submitted as to "Farm Unit No. 1 E," on or before
July 2, 1958. The entry is no longer in a suspended status, and, if acceptable
final proof is not submitted on or before such date, the entry will be subject
to cancellation.'

Meanwhile, sometime in 1955, Myll, on checking the assessor's rolls
in Riverside County, California, found the land in the Patton entry
listed as public land of the United States. Further investigation disclosed the existing desert land entry, and inquiry at the land office
led him to one of the May E. Patton heirs. Myll obtained quitclaim
deeds from a number of persons and subsequently opposed the claim
of Mary E. Kindy, who also claimed to be an assignee of the Patton
heirs. Proceedings before the land office resulted in approval of the
assignment of the entry to him and disapproval of the assignment
to Mrs. Kindy.
- During these happenings, Randolph Ritchey brought a contest
against the entry, charging that final proof had not been submitted
within the time allowed by law. This contest was dismissed on the
ground that Ritchey had not served notice of his contest upon any
of the heirs of the entrywoman and that his charge was not a proper
basis for contest because it presented an issue to be determined on
the basis of the records of the land office and not on extrinsic evidence.
On Ritchey's appeal this decision was affirmed by the Director of the
Bureau of Land Management on August 8, 1960, and the Director's
decision by the Secretary of the Interior. Randolp7 Ritchey v. Clif-

ton 0.MHyll and MaryE.Kindy, 68 I.D. 269 (1961).
In response to Ritchey's further argument on appeal that the suspension of the Patton entry was terminated when water became
available to the entry, the departmental decision said:
** Since, as we have seen, the facts relating to the availability of water
were shown by the records of the Bureau of Land Management, the termination
of the suspension for this reason would not cure the defects in appellant's
1 The manager determined the expiration date of the entry by adding to the date,
July 3, 1950, on which water first became available for land in the entry the 8-year development period provided for in Public Notice No. 1. While this method of establishing
the life of the entry was not proper, the letter does demonstrate that as early as 1956, or
three years before Myll filed his assignment, the record indicated that the obligations of
the desert land law had to be met and that there was a limit to the time for filing final
proof.
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contest complaint. It might, however, afford a basis for the initiation of proceedings by the Department to cancel the entry, if it in some way put the
entrywoman or her heirs in default.
The record of the Patton entry should be carefully examined to determine
when the suspension of the entry terminated, what obligations under the desert
land law and the reclamation law it then became subject to, and whether these
obligations have been timely met. If it is concluded that the time for filing
final proof has passed and that the entry is subject to cancellation on that
ground, then proceedings should be initiated pursuant to 43 CPR 232.34. Id. at
272.

The case was remanded for further proceedings in the land office
consistent with the Secretary's decision.
In the meantime Myll was proceeding with the preparation of the
entry for cultivation. As soon as he received the Director's decision
of August 8, 1960, affirming the land office decision approving the
assignment to him, without waiting to learn whether this decision
would become final either for want of an appeal or because of affirmance by the Secretary of the Interior, he had the entire 80 acres surveyed and staked for leveling and 13 acres leveled, and he installed
an underground concrete pipe irrigation system and fertilized,
planted, and irrigated the 13 acres. He paid the water rental charges
of the Coachella Water District that had accrued since the announcement of the availability of water and the current charges for water
delivery to irrigate 13 acres in 1960.

He refrained from further de-

velopment of the entry when he learned of Ritchey's appeal to the
Secretary. On May 1, 1962, the land office notified him that the
life of the entry had expired. He then leveled more land, furrowed
and irrigated 20 acres several times, installed more concrete pipe
and fixtures. He thereafter halted all development work, upon advice
of counsel, after he had talked with land office officials and learned
that in their view the suspension of the entry had terminated before
he became interested in the land. He now claims a total expenditure
of $19,913.92, including $,000 for acquisition of the interests of the
Patton heirs.
The land office notice of May 1, 1962, also informed Myll that he
should take immediate action looking toward submission of final proof
or show cause why the entry should not be canceled for noncompliance
with the requirements of the law. Myll appealed and requested a
hearing. The Division of Appeals, in its decision of December 14,
1962, 'affirmed the land office and in a supplementary decision dated
January 23, 1963, denied the request for a hearing. Myll has again
appealed to the Secretary.
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Myll contends first that he must meet only the requirements for
reclamation proof for which there is no time; limit for compliance.
This contention is not well taken. All those who enter on reclamation land or who have entries on land which benefits from a reclamation project must comply with both the requirements of the law under
which their entry was made and of the reclamation law. For example, a homestead entryman on a reclamation project must comply
with the residence and cultivation requirements of the regular homestead law or suffer cancellation of his entry., Hulse v. Griggs, 67
I.D. 212 (1960); 43 CFR, 1964 Supp., 2211.7-6(d)., formerly 43 CFR,
1964 rev., 230.41, 230.46. While it is true that the reclamation law
demands that the entryman cultivate more of the entry, the increased
obligation is in addition to, not in lieu of, the requirements of the
ordinary homestead and desert land acts. 43 CFR, 1964 Supp.,
2211.7-6 (a) (4), formerly 43 CFR, 1964 rev., 230.44.
Myll next argues that under the doctrine announced in John H.
Haynes, 40 L.D. 291 (1911), the time limit for compliance could have
been set out in the first public notice but that, this procedure not
having been followed, no time limit for compliance has been established. While the Haynes case did hold that the 7-year time limitation of the original homestead law, Rev. Stat. § 2291 (1875), did not
apply to homestead entries upon lands later proposed to be irrigated
under the reclamation law, the Department thereafter made it clear
in the pertinent regulation, 43 CER, 1964 Supp., 2211.7-6 (a) (4), that
the Haynes case was limited to entries made prior to June 25, 1910.2
Since Mrs. Patton's entry is a desert land entry made in 1917, it does
not come within the scope of the Haynes case.
Myll also argues that the entry is entitled to the benefits of section 5
of the act of June 27, 1906, 34 Stat. 520, as amended by the act, of
June 6, 1930, 46 Stat. 502, 43 U.S.C. § 448 (1958). Section 5 provides
in part:
e * e where any bona fide desert-land entry has been or may be embraced within
the,exterior limits of any land withdrawal or irrigation project under * *
[the reclamation law] and the desert-land entryman has been or may be directly
or indirectly hindered, delayed, or prevented from making improvements or
from reclaiming the land embraced in any such entry by reason of such land
2 This is the date of the act prohibiting entry on reclamation reserved lands until the
Secretary had established the farm unit and water was available. 36 Stat. 836 (1910), 43
U.S.C. § 436 (1958).
It is also the date of an act (36 Stat. 864) granting a leave of absence to homesteaders
who had theretofore made entry on lands proposed to be irrigated under the reclamation
law until water became available. In addition, the act of April 30, 1912, 37 Stat. 105,
excused entrymen who made entries prior to June 25, 1910, from compliance with residence requirements on land to be Irrigated prior to the time when water became available.
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withdrawal or irrigation project, the time during which the desert-land entryman has been or may be so hindered ,delayed, or prevented from complying
with the desert-land law shall not be computed in determining the time within
which such entryman has been or may be required to make improvements or
reclaim the land embraced within any such desert-land entry: * * *

Myll contends that the mere fact that the entry is within the limits
of a first form withdrawal constitutes hindrance and brings him
under the act. In a similar case involving lands in sec. 20, T. 5 S.,
R. 8 E., S.B.M., the Department rejected the same argument and held
that the relief provisions of the act are not available where, as here,
the method of irrigation was to be by use of water to be procured
from wells sunk in the lands, and there is no showing that the withdrawal prevented the entryman from carrying out his original plan.
Donald K. McLennan, 53 I.D. 21 (1930).3 That the withdrawal was
no hindrance to Mrs. Patton is evident from the fact that in neither
of her three applications for extension did she allege that it was.
But, for reasons set out below, the statute would not help Myll, even
if it covered his entry.
Myll also urges that to set a date for filing final desert land proof
which he cannot meet will be, in effect, to apply a time limit to him
retroactively.
No cases have been called to our attention, and we have found none,
which have ruled upon or discussed the time within which an entryman holding. an entry suspended under the Havens case must comply
with the requirements of the desert land law after water becomes
available. The problem, then, is one of first impression and its resolution cannot be said to constitute the retroactive application of a rule
to the entry nor a change of a previous practice, to the disadvantage of
the appellant, first announced in this decision. Therefore, it is our
opinion that there is nothing improper in concluding that the time has
passed which the entrywoman or her successors had for meeting their
obligations under the desert land law.
The primary issue, then, is how long after water became available
did the entrywoman or her successors have to comply with the requirements of the desert land law.
The record shows plainly that the entry allowed in 1917 had run
for the statutory 4-year life of a desert land entry and would have
expired in 1921, except for a 3-year extension that was added to the
statutory life of the entry at that time. The entry was, as we have
seen, suspended October 11, 1923, by the Maggie L. Havens decision.
There were then 7 months and 21 or 22 days of the first 3-year extenTo the same effect: Frank C. Jones, 41 L.D. 377 (1912).
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sion, which ran to June 2, 1924, remaining in the extended life of the
entry. This period was, in the absence of a continuance of the suspension for a further period of time or a further extension of the entry,
the only time remaining for the completion of the requirements of
the desert land law when the suspension was lifted in 1954. It is
arguable, therefore, that in the case of a Havens entry, the entryman
is entitled, upon termination of the suspension, only to the time remaining in the life of his entry at the time when the suspension became
effective.
This conclusion, however, would be meaningless in cases where very
little time remained in the life of an entry at the time when the entry
was suspended. For example, if only a week remained it would be
impossible to assume that the entryman could meet the reclamation
and cultivation requirements in the week ensuing after the suspension
was terminated. The question then is whether a minimum period can
be fixed upon the termination of a Havens suspension which will give
the entryman a reasonable time to meet the reclamation and cultivation requirements. An answer is suggested by a relevant statutory
provision.
As we have seen, section 5 of the act of June 27, 1906, as amended,
supra, provides that if a desert land entry has been embraced within
the limits of a reclamation withdrawal which hinders or delays the
entryman in improving or reclaiming the land the time during which
the delay persists -shallnot be computed in determining the time within
which the entryman is required to make improvements on or reclaim
the land in his entry. See 43 CFR, 1964 Supp., 2226.4-1 (a), formerly
43 CFR, 1964 rev., 230.101.
Section 5 of the act of June 27, 1906, as amended, spra, contains
the following proviso:
* * * Provided, That if after investigation the irrigation project has been or

may be abandoned by the Government, time for compliance with the desert land
law by any such entryman shall begin to run from the date of notice of such
abandonment of the project and the restoration to the public domain of the lands
withdrawn in connection therewith, and credit shall be allowed for all expenditures and improvements theretofore made on any such desert-land entry of which
proof has been or may be filed; but if the reclamation project is carried to completion so as to make available a water supply for the land embraced in any
such desert-land entry the entryman shall thereupon comply with all the provisions of the aforesaid action [sic] of June 17, 1902, and shall relinquish within
a reasonable time after notice as the Secretary may prescribe and not less than
two years all land embraced within his desert-land entry in excess of one farm
unit, as determined by the Secretary of the Interior, and as to such retained farm
unit he shall be entitled to make final proof and obtain patent upon compliance
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with the regulations of said Secretary applicable to the remainder of the irrigable land of the project and with the terms of payment prescribed in said
Act of June 17, 1902, and not otherwise. But nothing herein contained shall be
held to require a desert-land entryman who owns a water right and reclaims the
land embraced in his entry to accept the conditions of said reclamation Act.

Since section 5, as amended- extends the life of an entry by the time
that a reclamation withdrawal hindered or delayed the entryman if
the reclamation project is later abandoned and provides another
method for computing that period when the project is carried to completion, it cannot have intended the time period to be the same in both
situations and must have meant to give the entryman more time in
the second case than in the first.
While the time remaining to a desert land entryman who intends to
use a reclamation developed water supply is not expressly stated in
the act or the pertinent regulation, it may be deduced from it. The
proviso, supra, limits a desert land entryman to a farm unit instead
of the 160 acres he originally had, gives him not less than two years to
conform his entry to the farm unit, and otherwise brings him under
the regulations applicable to the other irrigable land in the project.
This seems clearly to give the entryman a minimum period of two
years after water becomes available to meet the requirements of the
desert land and reclamation laws, notwithstanding that there may
have been less than two years remaining in the life of the entry at the
time when it was included in the reclamation withdrawal.
In some situations it appears that the suspension granted by the
statute and that granted by the Havens decision may both be applicable. Although the two methods of extending the effective period of
a desert land entry overlap in some cases, there does not seem to have
been any departmental discussion of why the statute was not sufficient
or when one was to be used and not the other. 4 In any event, the two
are so similar that the practice under the statute may well suggest how
entries suspended under the Havens decision should be handled.
Following thisthrough, it would appear that in the case of a Havens
suspension the entryman should be entitled, upon termination of the
4 In a letter dated June 2, 1933, to the Register, The Dalles, Oregon, from the Commissioner, General Land Office, approved by the Secretary, two desert land entries, The Dalles
625437 and 028450, were extended under the statute even though they were covered by a
first form reclamation withdrawal in connection' with the Owyhee Irrigation Project. The
Havens case was not mentioned.
'Compare also DonaldK. MoLennan, smpra, in which relief under the act of June 27, 1906,
was denied a desert land entryman and the entry canceled for lands embraced in the withdrawal of October 19, 1920, because he could not show that the withdrawal had hindered
his plans to irrigate by wells, with Hazel, Aesignee:of Patterson, 3 I.D. 44 (1932), in
which a similar entry cornering on the other was found to be eligible for relief under the
Havens doctrine or the- purchase relief act of March 4, 1929, 45 Stat. 1548, 43 .S.C.
§ 339 (1958), as the entryman chose.
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suspension, to a minimum period of two years in which to meet the
cultivation and reclamation requirements necessary for final proof,
regardless of what time remained in the life of the entry when the
suspension became effective.
This establishes the minimum time. If more than two years
remained when the entry was suspended, it would seem logical and
reasonable that the entryman would be entitled to the longer period.
This is consonant with the concept of the act of June 27, 1906, which
speaks in terms simply of not computing the time when an entryman
is prevented by a reclamation withdrawal from meeting the requirements of the desert land law in determining the time in which he must
reclaim the land. It is also consistent with the statement in the Havens
decision that an entry shall simply be "suspended" until water becomes
available. Both the statute and the decision convey the notion of
simply carving out of the life of an entry the period of suspension
granted.
As we have seen, a desert land entry suspended under the Havens
doctrine has not as much claim to leniency as one coming under the
act of June 27, 1906, as amended. The holder of such an entry cannot
even allege that the reclamation withdrawal hindered or delayed its
completion while one benefiting from the statute must perforce have
been so obstructed. Furthermore, the suspension granted by the
Havens case rests solely upon an administrative policy while the
Department's actions under the statute are, of course, based upon a
Congressional direction.
Thus, there is no reason for treating a Havens entry any more
generously than one that falls within the terms of the statute. In
other words, a Havens entry can have, from the date of notice of the
availability of water and of the designation of the entry as a farm
unit, no more than two years or the time remaining in the life of the
entry at the time when the suspension was granted, whichever is
longer, to satisfy the obligations of the desert land law.
In this case the requisite notice was given by registered mail and
publication no later than June 5, 1954, so that at the most the entry
had two years of life from that date. Since Myll did not file his
request for approval of the assignment of the entry to him until
March 24, 1959, and did no work on the entry until August 1960, the
requirements of the desert land law were not met within the period
allotted for compliance and the entry must be canceled.:;
Myll contends that the decision of the land office "is without the
scope of the remand of the Secretary of the Interior dated September 27, 1961," that the denial of a hearing is a violation of the Admin-
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istrative Procedure Act, and that there is no law under which the
entry in question can be canceled. He requests that he be allowed a
reasonable time to submit final proof or, in the alternative, that he
be granted equitable relief.
The action of the land office following the departmental decision
in response to Ritchey's appeal is precisely within the directive contained in that decision. There was no violation of the Administrative
Procedure Act since Myll was not denied an opportunity to present
evidence of facts which are determinative of the legal issue presented
on this appeal. He does not deny any of the facts shown by the
record and he concedes that the announcement of the availability of
irrigation water for the entry lifted the suspension. Nor does he
claim that he ever inquired as to the length of time available to him
for development of the entry during the eight years which elapsed
between that announcement and the decision of May 1, 1962. He
requested a hearing seemingly for the purpose of showing his efforts
to obtain title from the Patton heirs and his belated development
work, none of which has been questioned.5' The entry was properly
held for cancellation under the desert land law because final proof of
the development of the entry within the life of the entry, as extended,
-was not submitted. United States v. Cale Clinton Snith, A-28408
(November 30, 1960); Ted Orlan Hicks, A-29350 (July 2, 1963);
Marvin M. McDole, A-29376 (April 1, 1963).
Finally, equitable relief can be granted only in those cases wherein
"the law has been substantially complied with" and an error of
informality is satisfactorily explained as arising from ignorance, accident, or mistake or obstacle over which the entryman had no control.
Rev. Stat. §2457, (1875), 43 U.S.C. §1164 (1958); 43 CER, 1964
Supp., 2011.1-1. In a case wherein neither cultivation nor reclamation has been accomplished on the entry within the time allowed by
law, there is no opportunity for equitable adjudication. George
Arnold Jurn, A-28948 (August 16, 1962); Un7berto Sarno, Phyllis
Ruggio, A-29220 (March 11, 1963).
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is affirmed.
EDWARD WEINBERG,

Deputy Solicitor.
5 On April 28, 1964, appellant and counsel, pursuant to their request, discussed the appeal
with the Assistant Solicitor, Branch of Land Appeals.
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the hunting and fishing activities of the general public upon those
lands within the National Wildlife Refuge System (i.e., game ranges,
wildlife ranges, wildlife refuges, and waterfowl production areas).
These hunting and fishing regulations have taken one of two forms.
Either the regulations incorporate by reference all the hunting and
fishing laws of the State in which the refuge, range, or area is located,
or the regulations expressly prohibit certain hunting and fishing
activities which are permitted by State law. For example, if-the State
law authorizes the- killing of two deer of either sex during a fixed
season, the Secretary has either expressly adopted the State's season
and bag limit for a particular refuge or has authorized only the killing
of one deer of the male sex during a time period which is less than the
deer hunting season prescribed by the State. The latter type of regulation. is specifically designed to be more restrictive than the State
hunting and fishing laws.
During the past several years Commissioners and Directors of the
various State fish and game departments have questioned the authority
of the Secretary to promulgate hunting and fishing regulations for
lands within the National Wildlife Refuge System, when the regulations prohibit those activities which the State fish and game laws permit. These State officials have argued that the Secretary of the
Interior does not have the authority to manage and control resident
species of wildlife (i.e., all species of fish and game), which inhabit
Federally owned land under the administration of the Secretary.
These State fish and game departments and the Ad Hoc Committee
of the International Association of Fish and Game Commissioners,
through conferences and correspondence with this Department, have
maintained that the Secretary may issue only hunting and fishing
regulations for resident species of wildlife that incorporate completely
State law, because all resident species of wildlife, other than migratory
birds, are subject to the eelusive jurisdiction and control of the
several States, and the States have some semblance of title to the resident species of wildlife. Accordingly, the U.S. Fish and Wildlife
Service has raised the following question: Does the Secretary of the
Interior have the authority to promulgate regulations which control
the hunting and fishing activities of the general public on lands within
the refuge system, when. such regulations are more restrictive than
State fish and game laws?
In order to analyze and answer this question it is necessary to eliminate certain collateral issues. When the States have ceded exclusive
jurisdiction over land to the Federal Government, pursuant to Article
I, Section 8 of the Federal Constitution and Section 355 of the Revised Statutes, as amended, 40 U.S.C. § 255 (1958), there is no question, in our opinion, that State fish and game laws have no application
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to the Federally owned land. In those areas where there has been a
cession of exclusive jurisdiction to the Federal Government, by definition,a State has no jurisdiction or control over the area.
Similarly, we do not feel that it is necessaryto give extensive analysis
to the problem of the States controlling the hunting and fishing activities of the general public on nonfederally owned land.. There is no
question that the States have control and jurisdiction over the hunting
and taking of resident species of wildlife, provided that such hunting
activity occurs only upon land which is not owned by the Federal
Government. The general power of a State to protect fish and game
has always been considered an attribute of the sovereign power of the
State. This proposition is supported by a long line of precedents.
Geer v. onnecticut, 161 U.S. 519 (1896); Ward v. Race Horse, 163
U ;S. 504 (1896) ; LaCoste et al. v. Department of'Conservationof the
State of Louisiana,263 U.S. 545 552 (1924 ; Foster-Fo"ntainPacking
Company v. HaydeZ, 278 U.S. 1, 11 (1928); State v. McCoy, 387 P. 2d
942 (1963).
It is important to recognize that in all the above-cited cases the re7
lationship involved was between a State and an individual, not between a State and the Federal Government. Therefore, when hunting activities occur on Federally owned land, an entirely different
analysis and approach is required, since the relationship would then
involve a State and the Federal Government.
There can be no doubt that the Federal Government may acquire
lands within a State for purposes within the ambit of its constitutional
powers, and that it may do so by virtue of the power of eminent domain. Fort Leavenworth R.R. v. Louie, 114 U.S. 525, 531 (1885).
In the exercise of this power the United States has acquired land for
many purposes, including wildlife refuges, game ranges, preserves,
parks, and reservations, to name a few. Furthermore, the property
clause of the Constitution, Article IV, Section 3, states, "The Con-0
gress shall have the Power to dispose of and make all needful Rules
and Regulations respecting the Territoryor other Property belonging
to the United States * *
(Italics added). Finally, there is the
supremacy clause of the Constitution, Article VI, which reads, "This
Constitution, and the laws, of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme law
of the land * * *." The powers contained in the property and supremacy clauses of the Constitution extend not only to the public domain
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but also to property acquired by purchase or eminent domain. MVcfeZvey v. United States, 260 U.S. 353 (1922); Utah Power and Light
Company v. United States, 243 U.S. 389 (1917). It is the exercise
of this power under the property and supremacy clauses which is
dispositive of the question of the authority of the Federal Government, acting through the Secretary of the Interior, to manage and
control resident species of wildlife, on Federal lands under his jurisdiction, through regulations which prohibit what State law permits.
The exercise of this constitutional authority to make rules and regulations for Federally owned lands has often been challenged, but just
as often upheld by the Courts. "The States and the public have almost
uniformly accepted this [Federal] legislation as controlling, and in
instances where it has been questioned in this Court its validity has.
been upheZd and its supremacy over State enactments sustained."
(Italics added.) Utah Power and Light Company v. United States,
supra, at 404, and cases cited therein.
The general Government doubtless has a power over its own property analogous
to the police power of the several States, and the extent to which it may go in
the exercise of such power is measured by the exigencies of the particular case.
Camfield v. United States, 17 U.S. 518, 525 (1897).

These broad powers arise out of the proprietary interest of the
United States to control the use of its land, and they exceed the powers
of an ordinary landowner in the respect that the interest is held by a
Sovereign and carries with it enforcement powers, referred to as police
powers. Utah Power and Light Company v. United States, supra,
at 405.
Even the property interest of an ordinary landowner is protected
to the extent that: "The State cannot, within constitutional limits, by
the issuance of hunting licenses which purport to give a hunter the
right to invade the private hunting grounds owned by another person,
or by any other means, authorize one to enter another's premises, for
the purpose of taking game, without the latter's permission." 24 AM.
Jur., Game and Game Laws, § 5. (See cases cited.)
A fortiori, the Sovereign's proprietary interest includes that of an
ordinary landowner. It too may protect its holding and forbid trespass and control people on the land whether they be hunting, fishing,
or just visiting. In addition, articles of value on the land-timber,
hay, water, resident game and wildlife-may also be protected by
control over the land and persons on the land. "True, for many purposes a State has civil and criminal jurisdiction over lands within its
limits belonging to the United States, but this jurisdiction does not
extend to any matter that is not consistent with full power in the
United States to protect its lands, to control their use, and to prescribe
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in what manner others may acquire rights in them." Utah Power and'
light Co pany v. United States, supra, at 404.
The authority of the proprietary interest is so substantial that it has:
been protected by holding enforceable Congressional statutes forbid-ding acts on lands adjoining Federally owned lands that might endanger the latter. United States v. Alford, 274 U.S. 264, 267 (1927).;
Canfleld v. United States, supra.

The basic constitutional authority appertaining to the proprietary
interest in land owned by the United States has sustained the killing
of game on Federally owned land by Federal officials while acting
within the scope of their authority, although acting in violation of the
game laws of the State in which the land was located. Hunt v. United
States, 278 U.S. 96 (1928); Chalk v. United States, 114 F. 2d 207 (4th
Cir., 1940). See also Arizona v. California, 283 U.S. 423 (1931) and
Johnsonv. State of Mfaryland, 254 U.S. 51,56 (1920).
From the foregoing authorities it is apparent that the United States
constitutionally empowered as it is, may gain a proprietary interest
in land within a State and, in the exercise of this proprietary interest,
has constitutional power to enact laws and regulations controlling and
protecting that land, including the persons, inanimate articles of value,
and resident species of wildlife situated on such land, and that this
authority is superior to that of a State.
This broad Federal power to regulate and manage resident species
of wildlife on Federally owned land, which is derived from the Federal Constitution and the inherent powers of the Federal Government
as a landowner, has been vested in the Secretary of the Interior with
respect to those land and water areas which comprise the National
Wildlife Refuge System by the regulatory sections of the following
legislation.
Section 4 of the Act of September 28, 1962, 76 Stat. 653, 654 (1962);
16 U.S.C. § 460k-3 (Supp. V, 1959-63).
Section 4 of the Fish and Wildlife Coordination Act, 48 Stat. 401,
402 (1934), as amended, 16 U.S.C. §§661, 664 (1958).
Section 10 of the Migratory Bird Conservation Act, 45 Stat. 1222,
1224 (1929), as amended, 16 U.S.C.§71i (1958).
Section 4 of the Duck Stamp Act, 48 Stat. 451 (1934), as amended,
16 U.S.C. § 718d(b) (1958).
Furthermore, this anthority to regulate and manage resident species
of wildlife, which has been delegated to the Secretary by the above
legislation, has been supplemented by specific legislation for the ad-
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Ministration of particular. areas. Examples of the regulatory sec'iions of thisspecific legislation are as follows :
Bear River Migratory Bird Refuge, Section 5 of the Act of April 23,
'1928,45 Stat. 449,16 U.S.C. § 690d (1958).
Lea Act Refuges, Section 3 of the Act of May 18, 1948, 62 Stat.
239, 16 U.S.C. § 695b (1958).
National Key Deer Refuge, Section 1 of the Act of August 22,1957,
71 Stat. 412,16 U.S.C.§ 696 (1958).
Upper Mississippi River Wildlife and Fish Refuge, Section 3 of
'the Act of June 7, 1924, 43 Stat. 650, 16 U.S.C. § 723 (1958).
We interpret the regulatory ections of these statutes as containing
sufficient legal authority for the Secretary to make all appropriate
rules and regulations which are necessary for the effective administration of these lands within the National Wildlife Refuge System,
including the authority to regulate such activities as public use, access,
recreation, hunting and fishing, provided the regulations are (1) reasonable and appropriate (i.e., "needful") ; (2) not inconsistent with
the statutory source of the regulatory authority; and (3) consistent
with the purposes for which the area was placed under the administration of the Secretary.
Concerning the restriction that the regulations must not be inconsistent with the statutory source of the regulatory power, it is to be
noted that the language contained in the regulatory sections of these
statutes (supra) is broad in both scope and intent. An examination
of the regulatory sections will show that sweeping, general language
was used by Congress to authorize the Secretary to make rules and
regulations which are necessary for the effective administration of
refuge areas. This statutory source of regulatory authority is, in our
,opinion, sufficiently broad to permit the Secretary to prohibit all
forms of public access, entry, and use of any portion of a refuge area.
A fortiori, the statutory source necessarily includes the lesser power
to permit the access and use of a refuge for limited purposes and upon
such conditions as the Secretary may prescribe.
i * * we think the sound construction of the Constitution must allow to the
national legislature that discretion, with respect to the means by which the
powers it confers are to be carried into execution, which will enable that body
to. perform the high duties assigned to it, in the manner most beneficial to .the
people. Let the end be legitimate, let it be within the scope of the Constitution,
and all means which are appropriate,, which are plainly adopted to that end,
Which arenot prohibited, but consist with the letter and spirit of the constitution,
are constitutional. HlIcCulocl v. Haryland, 4 U.S. (4 Wheat.) 415, 431 (1819).
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Accordingly, the only meaningful legal issue to be discussed is
whether the regulations governing fishing and hunting of resident
species of wildlife within a refuge area are reasonable and appropriate, as well as related to the purpose for which the refuge area
was acquired or established. Although these. issues are primarily
questions of fact, a discussion of the principles involved is in order.
I Many areas within the National Wildlife Refuage System were acquired primarily for the protection and development of the migratory bird populations; however, some areas, such as the Desert Game
Range, were established for the primary purpose of protecting an endangered species. It should also be noted that the Secretary, by law,
is required to protect and manage resident species of wildlife which
inhabit areas primarily acquired for migratory waterfowl. 48 Stat.
451 (1934), as amended, 16 U.S.C. §718d (1958). Regardless of the
particular species of wildlife for which the refuge area was Primarily
acquired, the Secretary must use sound conservation principles, which
are designed to prevent the overpopulation of wildlife, prevent the
destruction of food supplies, and protest the general ecology, in administering all refuge areas.
In addition, the Secretaryis now required to manage all areas within
the National Wildlife Refuge System in such a manner as to allow
various forms of recreational activity, which includes hunting and
fishing, that are not inconsistent with the purposes for which the area
was established. 76 Stat. 653 (1962), 16 U.S.C. § 460k-3 (Supp. V,
1959-63). In managing areas within the refuge system, the Secretary must, out of necessity to preserve the area, control hunting and
fishing pressures. Any regulation concerning hunting and fishing
which has as its focal point sound conservation principles is not only
reasonable and proper but is also related to the purpose for which
the area was acquired. To argue otherwise is to say that the Secretary
is helpless to properly manage Federally owned land and the public'
use of that land.
Inevitably, out of any discussion concerning the control of resident
species of wildlife it is not surprising to have the questions of title
to wild animals raised by the States.
With respect to game and wildlife generally, the Supreme Court
has said that the power to control lodged in the State is to be exercised
as a trust for the beneflt of the people and not as a prerogative for
the advantage of the Government.
eer v. Connecticut, supra; Foster-Fountain Packing Con2pany v. Haydel, supra; State v. Rodman,
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58 Minn. 393 (1894); Magner v. People 9 Ill. 320 (1881); In Re
Eberle, 98 Fed. 295 (1899).:
It is the law that he who claims title to game must first reduce it
to possession. This proposition is supported by State court decisions
too numerous to recite which enunciate that principle. These decisions extend from Pierson v. Post, 3 Gaines 175 (New York, 1805),
-to Koop v. United States, 296 F. 2 53 (8th Cir., 1961).
The statutes declaring the title to game and fish as being in the
-State speak only in aid of the State's power of regulations; leaving

the landowner's interest what it is.

(Italics added.)

McKee v.

Gratz, 260 U.S. 127, 135 (1922).
It is clear that the "ownership" of wildlife by a State is a trust
interest, and not a possessory title. McKee v. Grate, supra;Missouri
v. Holland, 252 U.S. 416 (1920); Sickvnan et al. . United States, 184

F. 2d 616 (7th Cir., 1950). Further, the Supreme Court states that
as between a State and its inhabitants, the State may regulate the
killing and sale of migratory birds, "but it does not follow that its
authority is exclusive of paramount powers. To put the claim of
the State upon title is to lean upon a slender reed." Missouri v.
Holland, sitpra, at 434. This authority of the State to regulate the
killing of wildlife is based upon a trust concept, not upon ownership
of or title in the wild animals. Under basic constitutional doctrine
the trust or police power (i.e., regulatory jurisdiction) .of a State yields
to the exercise by the national government of its powers under the
property clause of the constitution.
In this memorandum we have attempted to set out the broad authority of the Federal Government, as a landowner, to make needful
rules and regulations for the management of its property. We have
set forth some of the more pertinent legislation which delegated this
broad power to the Secretary of the Interior. It is our conclusion
that the Secretary has ample legal authority to make hunting and
fishing regulations for particular areas within the National Wildlife
Refuge System that prohibit activities authorized and permitted by
State law. The regulation of the wildlife populations on Federally
owned land is an appropriate and necessary function of the Federal
Government when the regulations are designed to protect and conserve
the wildlife as well as the land.
EDWARD WEINBERG,
Deputy Solicitor.
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Homesteads (Ordinary): Applications-Homesteads (Ordinary): Second
Entry-Alaska: Homesteads
The filing of an allowable homestead application in Alaska constitutes an
entry within the meaning of the act of September 5, 1914, so that an individual who has filed an allowable homestead application in Alaska but
withdrawn it prior to allowance by the land office has exercised his right
of entry under the homestead law and is properly required to make the
necessary showing for a second homestead entry under the 1914 act in connection with any subsequent homestead application.

Homesteads (Ordinary): Applications-Homesteads (Ordinary): Second
Entry-Alaska: Homesteads-Administrative Practice
An amendment of a departmental regulation to provide expressly for the
first time that the showing required for making a second homestead entry
must be made in cases where a homestead application has been filed but
withdrawn prior to allowance will not be applied where the first application was filed and withdrawn prior to the effective date of the amendment,
particularly where the practice of the land office has been not to require
the showing.

Applications and Entries: Priority-Homesteads (Ordinary): Applications
The filing of concurrent homestead applications by an individual bars the
allowance of either so long as both applications remain of record and, while
the withdrawal of one will permit the allowance of the other, such allowance will be subject to otherwise intervening rights that have been asserted
prior to the withdrawal of the first application.

Words and Phrases
Entry. An "entry," within the meaning of the. act of September 5, 1914,
permitting a second homestead entry where a prior entry has been lost
for reasons beyond the control of the entryman, includes the filing of an
allowable homestead application in Alaska which is withdrawn by the applicant before it is allowed.
APPEAL FROM THE, BUREAU OF LAND MANAGEMENT

Raymond L. Gunderson has appealed to the Secretary of the Interior from a decision dated August 13, 1963, whereby the Division
of Appeals, Bureau of Land Management, affirmed a decision of the
Anchorage, Alaska, land office rejecting his application for second
homestead entry.
On February 21, 1961, Gunderson filed an application for homestead entry, Anchorage 053871, for the S½/2SW1/ 4 sec. 28, T. 5 N., R.
11 W., Seward Mer., Alaska. On April 7, 1961, he filed a relinquishment of all right, title, and interest in and to the land described in
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his application. The land office accepted the relinquishment and accepted another application for the same land which was subsequently
allowed. Meanwhile, on March 10, 1961, Gunderson had filed a new
application for homestead entry, Anchorage 053965, for the NElj4
of the same section, stating in his application that he had not theretofore made any entry under the nonmineral public land laws. The
land office took no action on the application until January 5, 1962,
when it notified him that a filing in his name, Anchorage 053871, appeared on the records of the land office and that he was allowed 30
days to indicate whether this was his filing. On February 2, 1962,
he acknowledged that Anchorage 053871 was his homestead application and stated that he had denied in his later application that he
had made an entry under the nonnineral public land laws because
his previous application had never been allowed, so that he had never
had an entry. The land office then required him to file an application
for second homestead entry under the act of September 5, 1914, 38
Stat. 12, 43 U.S.C. § 182 (1958), which requires a showing that he
abandoned or lost his first homestead entry for reasons beyond his
control.
Gunderson filed an application for second homestead entry, stating
that he had made a personal examination of the land described in his
first application from the air and on foot. He said, however, that he
had been cautioned about revealing the location of any land available
for settlement lest someone file an application while he was examining
it. His examination was thus limited to what he could see in the month
of February, which appeared to be 80 acres of land suitable for agricultural purposes. Shortly after his filing, he was told that most of the
area was hopelessly wet with no possibility of drainage. He returned
to the land with tools and found that this land was, indeed, unfit for
the most part for agricultural purposes. He then searched the land
office records and found that the Ni, 2 of section 28 was open for settlement. He examined the NE1/ 4 of this land and found slightly over
80 acres that would be more expensive to clear than the land described
in his first application but suitable for agricultural purposes and, accordingly, filed on this land.
In a subsequent letter, he stated that he established residence on the
land described in the second application on May 12, 1961; that he had
constructed a dwelling house and 13/4 miles of access road, had commenced construction of a barn, made an agreement with a contractor
for clearing and cultivating 22 acres, consulted with the Soil Conservation office on soils, crops, and prospective crop yields; and that
he felt he had invested as much as he could without an allowance of
the entry.
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On-March 1, 1963, the land office rejected Gunderson's application>
for second entry on the grounds that he had not abandoned or for,
feited his first entry because of matters beyond his control and supported this conclusion with the observation that the Soil Conservatiom
Service records show that 55 percent of the land in the first application:
is suitable for agricultural purposes and only approximately 35 percent of the land in the second application is suitable, so that the second1
tract would not appear to be as well adapted to agricultural use as
the relinquished tract.
The Division of Appeals sustained the rejection of the application
for second entry on the grounds given by the land office. It also held
that te appellant's initial homestead application was rightly construed as an entry and that the appellant was properly required to
make the necessary showing for a second homestead entry under the act
of Selptember 5, 1914, upra, as a condition to the allowance of his
second application, citing the Department's decision in Arouni v.
'Vance, 48 L.D. 543 (1922).
The appeal to the Secretary presents essentially two questions, (1)
whether an application for homestead entry may exhaust the applicant's right to make such entry even though the application is withdrawn or relinquished prior to any action thereon by the land office
or actual entry on the land by the entryman, and (2) if so, whether the
appellant has shown himself to be qualified to make a second entry
under the act of September 5, 1914.
The appellant contends, in substance, that the Division of Appeals
has erroneonusly applied the principle set forth in Ar-oui v. Vance,
supra,that if an entry is allowed, the allowance dates from the date of
the application. The appellant asserts that, if the entry is not allowed,
the applicant has no rights whatsoever and, therefore, has not exhausted his rights under the homestead law. In the alternative he
contends that he is entitled to make a second entry, that the act of
September 5, 1914, is remedial in character and should be liberally
construed and applied, that an applicant is not required to demonstrate obstacles which would amount to a complete and absolute bar
to holding and perfecting a former entry in order to qualify for a
second entry, and that he did abandon the first entry in good faith
because of matters beyond his control.
The act of September 5, 1914, supra, provides as follows:
That any person otherwise duly qualified to make entry or entries of public
lands under the homestead or desert-land laws, who has heretofore made or may
hereafter make entry under said laws, and who, through no fault of his own,
may have lost, forfeited, or abandoned the same, or who may hereafter lose,
forfeit, or abandon same, shall be entitled to the benefits of the homestead or
desert-land laws as though such former entry or entries had never been made:
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Provided, That such applicant shall show to the satisfaction of the Secretary
vof the Interior. that the prior entry or entries were made in good faith, were
lost, forfeited, or abandoned because of matters beyond his control, and that
he has, not speculated in his, right nor committed a fraud or attempted fraud in
connection with such prior entry or entries.

With respect to the initial question as to whether or not the appellant's application, filed on February 21, 1961, constituted an
"entry" within the meaning of the public land laws, an entry has
been defined as "that act by which an individual acquires an inceptive
right to a portion of the unappropriated soil of the country by filing
his claim" in the proper office. Chotard v. Pope, 25 U.S. (12 Wheat.)
586, 588 (1827). It has been held that:
Under the homestead law three things are needed to be done in ordito constitute an entry on public lands: First, the applicant must make an aflidavit
setting forth the facts which entitle him to make such an entry; second, he must
make a formal application; and, third, he must make payment of the money
required. When these three requisites are complied with, and the certificate of
entry. is executed and delivered to him, the entry is made-the land is entered.
Hastings and Dakota R.R. Co. v. Whitney, 132 U.S. 357, 363 (1889).

At an early date, the Department held that when land is once entered
it becomes segregated from the mass of public lands, that the right of
the claimant attaches upon such entry, and that a tract of land covered by a homestead entry iregarded as being reserved from appropriation in any manner by a private citizen prior to the cancellation
of the entry. Thomas v. St. Joseph and Denver City R.R. Co., 2
Copp's Public Land Law 869 (1887).
The Department has long held that an application to enter land
subject thereto is equivalent to an actual entry so far as the rights of
the applicant are concerned and, while pending, reserves the land from
other disposition. Goodale v. Olney, 12 L.D. 324 (1891); Rippy v.
Snowden, 47 L.D. 321 (1920) ; E. Clark White v. A lfrod Roos, 55 I.D.
605 (1936). An exception to this rule occurs, and an application for
public lands confers no absolute right, where the allowance of such
claim is discretionary with the Secretary of the Interior, or classification of the land is a prerequisite to the allowance of an entry. Joseph
E. Hatch, 55 I.D. 580 (1936); Lewis Lafon Gourley, A-28497 (November 6, 1961). The classification provisions of section 7 of the
Taylor Grazing Act, as amended, 49 Stat. 1976 (1936), 43 U.S.C.
§ 31Sf (1958), are not applicable to lands in Alaska, and the allowance
or disallowance of a homestead entry application in Alaska is not
discretionary with the Secretary. Thus, the principle enunciated in
Goodale v. Olney, supra, and succeeding cases is applicable to the
appellant's application.
In John J. Maney, 35 L.D. 250 (1906), the Department held that a
homestead application does not segregate a tract of land from the
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public domain but, while pending, it merely protects the applicant
against the intervention of a subsequently asserted adverse claim to
the land by another person. This rule, however, was modified by the
decisions of the Supreme Court in Payne v. CentralPac. Ry. Co., 255
-U.S. 228 (1921), and Payne v. State of New Mexico, id. at 367. Circular No.. 759, 48 L.D. 153 (1921). Thereafter, the Department
applied* 8 the previously more or less well-settled rule that when a person has
done all that the law requires to entitle him to an entry or to obtain -a right
under the public-land laws, he has, in the eye of the law, obtained that right,
-even though it has not been acknowledged or recognized by the Land Department.
John iF. Silver, 52 L.D. 499, 500 (1928);

see Charles C. Conrad,39 L.D. 432 (19 10); Solicitor's opinion, 55 I.D.
:205,210 (1935).
While the Department has long recognized the segregative effect
of an allowable application to enter public lands, it does not appear

-that any pronouncement was made, until September 13, 1923, upon the
question as to what effect the filing of an allowable application, without actual allowance, had on the right of the applicant to file another
such application.
On that date, the Department issued instructions, with respect to
desert land entries, that an allowable application will be treated as an
entry within the meaning of the act of September 5, 1914, supra, and
that if such an application is withdrawn prior to its allowance the
applicant will be required, in connection with any subsequent application, to make the showing required of persons who seek to make
second desert land entries. Instructions, 50 L.D. 135, 184 (1923)
43 CFR 2226.0-6 (b).
The instructions did not cite any basis for treating an allowable
desert land application as an entry other than that:
It appears from data submitted by * * [the ommissioner of the General
Land Office] that in at least one land district certain persons are segregating
public land by the filing of applications to make desert-land entries, and later
withdrawing the applications when purchasers for the "relinquishments" are
found. With a view to putting an end to such practices, the following administrative rule is adopted: " ' *

In view of the decisions in the cases cited above, and in other related
eases, it appears that the rule set forth in the Secretary's instructions
of September 13, 1923, is a logical and proper sequence to long-established doctrine. It would appear to be inconsistent to hold that all
of the rights of an entry under the public land laws vest in an applicant upon the filing of his application, regardless of the delay between
the filing and the allowance of the entry, but, if he should elect to
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relinquish the entry prior to allowance thereof by the land office, he
has! not exercised any right. While it is true that under such circumstances the entryman may have derived no actual beneficial use of
the land, yet he had the right to enter the land to the exclusion of
everyone else, and he was prevented from exercising that right only
by his own election. Of course, if an application is not allowable for
any reason, the applicant is not chargeable with the exercise of his
right to make entry, whether the application was actually rejected
by the land office or was withdrawn prior to action by the land office.
Jack Edward Kahlow, A-26173 (May 2,1951).
In the Kahiow decision, it was noted that the Department's interpretation of the act of September 5, 1914, as reflected in the then
current regulation, 43 CFiR, 1949 ed., 232.6, appears to be broader than
the language of the act itself, in that the act refers only to an "entry,"
whereas the regulation refers to an "allowable application." Without discussing the merits of the broader language, the Department
decided the case on the basis that Kahlow's application was not allowable at the time it was withdrawn.
At the time when the Department issued the desert land instructions
in 1923, it did not issue similar instructions with respect to homestead
entries. There is no apparent reason, however, why the same rule
was not equally applicable to both desert land and homestead entries.
Under both the homestead and desert land laws the right to enter land
is limited to a single exercise of the right. Marmnaduke Willia'm
Mathews, 38 L.D. 406 (1910); Harringtonv.: Patterson, id. at 438.
There is no difference in the meaning of "entry" or "allowable application" in either case, and the same requirements are imposed in either
case by the 1914 act as a condition to the granting of the right to make
a second entry.
As a natural consequence, when it appeared recently that there was
a traffic in relinquishments of homestead applications in Alaska, the
Chief of the Division of Lands and Recreation, in the office of the
Director, Bureau of Land Management, instructed the State Director,
Alaska, on July 21, 1961, that, in effect, the same practice should be
followed in homestead cases as in desert land cases. The instructions
were subsequently incorporated in the Department's regulations on
July 18, 1963, 28 F.R. 7561; 43 CFR 2211.9-4(b). The regulations
provide that if an applicant has made a homestead entry "or made
an allowable homestead application" and failed to perfect title, he must
in connection with another application to make homestead entry make
the showing required by the act of September 5,1914, supra.
is, not disputed that where a homestead entry has been allowed,
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the entryman has exercised his, right of entry under the homestead
law, and if he fails to earn a patent to the land he is precluded from
making another entry unless he can make the showing required by the
act of September 51914, supra. This is true whether the entry is
relinquished before the entryman takes physical possession of the
land (Velma Lorene Shelley, A-28572 (March 10, 1961)) or after
the entryman has commenced residence on the land (KermitA. Dowse,
A-29355 (June 7, 1963)); John E. Schulz, A-29552 (September 25,
19.63).
There is essentially no difference between the withdrawal of an
allowable application before it has been allowed and the relinquishment of an entry, after it has been allowed but before the entryman
has taken physical possession of the premises. In either event, the
entryman, without deriving any tangible benefit from the use of the
land, has given up his right, through compliance with the requirements of the homestead law, to obtain title to a particular tract of
land. The right is the same in either case, and that right is exercised,
if at all, by the filing of the application. The allowance of an entry
by the land office is no more than administrative recognition of the
fact that an applicant has successfully exercised his. right to make an
entry by the filing of his application. Rejection of an application,
on the other hand, is the administrative determination that an applicant did not exercise that right by the filing of his application. The
*exercise or nonexercise of the right of entry, however, is determined
by the facts that exist at the time the application is filed and not by
the act of allowance or disallowance by the land office. Accordingly,
I find the term "allowable application" to be within the meaning of
the word "entry" as used in the act of September 5, 191l4, and as used
in the Department's regulations pertaining to entries under the homestead law.
The appellant contends that even if this interpretation is correct,
it is wrong to apply it in his case because the Anchorage land office
.had, prior to the July 21, 1961, instructions to the State Director,
followed a practice of not requiring the showing necessary for a
second homestead entry by an applicant who had withdrawn a previous
application prior to its allowance by the land office.'lHe argues that
his case should be governed by the policy that was being followed
at the time of his relinquishment in April 1961.
-In

the instructions the Chief of the Division of Lands and Recreation stated:
* Your office has enunciated the view that unless and until a homestead application
is allowed, the applicant therefor may withdraw his application and is not thereafter to be
required to make. in connection with subsequent applications the 'second entry' showing
contemplated by the Act of September 5,1914
19
"We cannot concur In that view. * * "
8':
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The appellant's position is well-taken. Prior to July 18, 1963, the
pertinent homestead regulation on second entries in Alaska provided
that the showing required by the 1914 act- must be made only "if the
applicant has made homestead entry * * and failed to perfect -title
to' the land." 43' CFR, 1954 rev., 65.12. Contrasted with the specific
reference in the desert land regulation to an 'allowable application
'"which is withdrawn, the homestead regulation at'least created a doubt
as to whether an allowable homestead application would count as an
entry under the 1914 act. The Alaskan land offices apparently read
the regulation as not including allowable applications. It was not
'until July 18, 1963, that the regulation was amended to make its
"meaning clear. 'In a case in which the Bureau of Land Management interpreted an
oil and gas regulation contrary to its plain meaning and issued leases
to numerous applicants whose'applications were defective under the
express language of the regulation, the Department held, in reversing
the Bureau, that it would, in effect, apply the correct meaning of the
regulation only prospectively and would not vitiate actions taken under
'the prior erroneous interpretation. S. J. Hooper, 61 I.D. 350 (1954);
De Armas, Jr. and Acfenna, 63 ID. 82 (1956). The Department
was sustained by the courts. HcKenna v. Seaton, 259 F. 2d 780 (D.C.
Cir. 1958).
In a second situation in which the Bureau of Land Management
extended oil and gas leases under a Solicitor's opinion which was
subsequently overruled, the Department applied the second opinion
only prospectively. Franco Western Oil Company et al., 65 I.D. 427
(1958). Again the Department was sustained by the courts. Safarik
v. Udall. 304 F. 2d 944 (D.C. Cir. 1962), cert. denied, 371 U.S. 901.
These cases are closely analogous to the situation under considera-tion and seem fully to justify a ruling that the amended homestead
regulation be applied only to allowable homestead applications filed
after the eective date of the amendment to the regulation. Until
the Department provided by specific regulation that the word "entry,"
as used in the act of September 5,1914, included the filing of an allowable application for homestead entry, the meaning of the term "entry"
was not so clear as to warrant holding an applicant accountable for
understanding that the mere act of filing an allowable homestead
entry application would exhaust his rights under the homestead law
even if he should elect to withdraw the application before it was acted
upon. Under these circumstances, the appellant will not be required to
make the showing required by the act of September 5, 1914, in con7
nection with the filing of his present application.
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In view of the conclusion just reached, it is unnecessary to consider
whether or not the appellant made the necessary showing to entitle
him to make a second homestead entry.
One further issue requires clarification. The land office decision
of March 1, 1963, stated that when the appellant filed his application
on March 10, 1961, for the NE/ 4 section 28 he already had one application of record and he was not, therefore, a qualified applicant.
'The Department has, on several occasions, had to consider the effect
of concurrent applications for land filed by the same applicant. In
Dunn v. Htton, 39 L.D. 451 (1911), Hutton filed two homestead applications at the same time, designating one as "first choice" and the
other as "second choice." Following a series of less-than-wellthought-out acts on the part of both Hutton and the land office, the
Department held that one cannot by two concurrent homestead applications hold segregated double the quantity of land he is entitled to
enter.
In lloritz v. Hinz, 36 L.D. 450 (1908), Moritz, having previously
made a homestead entry, filed application for a second entry, offering
to relinquish the first entry. The first entry was thereafter contested
and canceled for abandonment. Subsequent to the filing of the second
entry application by Moritz, but prior to the cancellation of his first
entry, Hinz applied for the land described in the second entry application. The Department held that no rights are acquired by an application to make a second entry while the first is still of record and not
actually abandoned as will prevent the allowance of the subsequent
application of another for the same land.
In the foregoing cases, the principal issue was the rights of a prior
applicant whose right of priority was lost through some act or neglect
of his own as opposed to those of an intervening applicant, an issue
apparently not involved in the present case. In none of the cases cited,
however, is it indicated that the invalidating factor was more than a
temporary impediment to the allowance of an application. In other
words, while the filing of concurrent homestead applications by an
applicant bars allowance of either, the relinquishment of one permits
the allowance of the other if there have been no intervening rights
asserted. In the present case, the appellant's application could receive
no priority during the period from March 10, 1961, to April , 1961,
during which time he had two applications of record for a total of 240
acres. Had another valid application been filed during that period
for any of the same land, it would have been entitled to priority over
the appellant's application. In the absence of such an intervening
claim, however, the appellant's application is not disqualified by virtue
of the earlier application and is entitled to consideration with priority
760-09-5
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dating from April 7, 1961, when the first application was relinquished.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1348),
the decision appealed from is reversed and the case is remanded to the
Bureau of Land Management for further action consistent with this
decision.
F. HoM,
Assistant Solicitor.

ERNEST

CIFTON 0. HYLL

A-29920 (Supp.)

Decided December 11, 1964

Desert Land Entry: Proof
The dictum in the Department's decision of November 25, 1964, in the case of
Clifton 0. Myll, 71 I.D. 458 (A-29920), that, where the suspension of a desert
land entry under the Maggie L. Havens decision terminates because water
becomes available, the entryman is entitled to a period of two years in which
to fulfill the requirements of the desert land law, if less than two years
remained in the life of his entry at the time of the suspension, is withdrawn.
SUPPLEMENTAL DECISION

In the Department's decision of November 25, 1964, in this case there
was considered the question as to how much time is afforded the holder
of a desert land entry suspended under the Department's decision of
October 11, 1923, .in Maggie L, Havens, A-5580, to meet the requirements of the desert land law, 19 Stat. 377, as amended, 43 U.S.C. § 321
et seq. (1958) upon termination of the suspension. It was concluded
that the entryman should be entitled to the period of time remaining
in the life of his entry at the time of the Havens suspension or a period
of two years, whichever is greater.
The facts in this case giving rise to the question were as follows:
The desert land entry in question was allowed to Mrs. May E. Patton
on June 2, 1917. The 4-year term of the entry expired on June 2,
1921, but she obtained a 3-year extension to June 2, 1924, pursuant to
the act of March 28, 1908, 35 Stat. 52, 43 U.S.C. § 333 (1958). On
October 11, 1923, the entry was suspended under the Maggie L. Havens
case until water for irrigation of the lands became available. At that
time there remained 7 months and 21 or 22 days of the 3-year extension.
On June 5, 1954, notice of availability of water for the land in the entry
was published in the Federal Register. Thereafter the Patton entry
was assigned to Clifton 0. Myll, who proceeded to reclaim and cultivate the land in the entry'in August 1960.
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As stated earlier, it was concluded in the decision of November 25,
1964 that, since less than. two. years remained in the life of the Patton
entry at the time it was~A.apid@; the holder of the entry should'be
allowed a maximum of two years-after termination of the suspension
to fulfill the requirements, of the desert land law.
in- view of the fact that-Myll did not commence reclamation and
irrigation of the entry until August 1960, more than six years after
notice of availability of water was published, it would have been necessary to find some basis for extending the entry through August 1960
in order to make Myll's compliance timely. Since no possible basis
could be found for extendinkjhe entry that length of time, it was
unnecessary to determine whether Myll was entitled to a shorter length
of time to comply with the desert land law. Accordingly, the conelusion that he was entitled to a period of two years from. publication
of the notice of availability was unnecessary to the decision.
In view of the importance of the question, an answer to it should be
deferred until an occasion arises in which a resolution of the question
is necessary.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior 210iDM 2.2A(4) (a); 24 F.R. 1348),
the decision of November 25, 1964, is modified to withdraw the conclusion that, upon termination of a suspension of a desert land entry
under the Havens case because water becomes available, the entryman
is entitled, if the remaining life of his entry was less than two years at
the time of the suspension, to a period of two years in which to fulfill
the requirements of the desetland.law.
EDWARD WEINBERG,

Deputy Solicitor.
APPEAL OF CLIFFORD W. GARTZKA
IBCA-399

Decided Devember24, 1964

Contracts: Breach-Contracts: Delays of Government
A claim by a construction contractor for additional compensation on

account
of the withdrawal of bids by Prospective subcontractors, because of delay
by the Government in issuing notice, to proceed to the prime contractor is,

in the absence of a contract provision for equitable adjustment of the contract price on account of Government delay, a claim for breach of contract
that neither the contracting officer nor the Board of Contract Appeals has
jurisdiction to decide.
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Contracts: Acts of Government-Contracts: Breach
A claim by a construction contractor for additional compensation on account
of the withdrawal of bids by prospective subcontractors, because of apprehension that the contract might be administered too strictly by the Government
* is, in the absence of circumstances amounting to either an express change or
a constructive change in the drawings or specifications, a claim for breach
of contract that neither the ontracting offieer nor the Board. of Contract
Appeals has jurisdiction to decide.

Contracts: Performance
The Government as a party to a construction contract is entitled to the performance specified in the contract, irrespective of whether such performance
conforms to customary construction standards in the area, and need not
accept something else that, from a functional standpoint, may be "just
as good."
BOARD OF CONTRACT APPEALS

This is a timely appeal from the contracting officer's denial of contractor-appellant's claim for additional compensation in the amount
of $4,500. The claim is described as a "building loss," arising from
several causes. The alleged causes may be summarized as follows:
(1) a mistake was made in computing the amount of the bid; (2)
issuance of notice to proceed was unduly delayed; (3) furnishing of
gas service was unduly delayed; (4) concrete forms of better quality
than the contract specified were required; (5) inspection was overly
exacting; and (6) specifications and design were unreasonable.
The contracting officer denied the entire claim on the ground that it
constituted a claim for unliquidated damages which was beyond his
jurisdiction.
The issue of whether the contract price could be increased because of
the alleged mistake in bid was decided adversely to appellant by the
Comptroller General, prior to the taking of this appeal.1 It was also
decided adversely to appellant by this Board in its initial decision upon
this appeal.2 The first of the six alleged causes of the "building loss"
thus affords no basis on which additional compensation could be
granted.
A motion by Department Counsel to dismiss the appeal in toto on
jurisdictional grounds was denied by the Board in its initial decision
so as to give appellant an opportunity to show, if possible, that some
one or more of the five other alleged causes of the "building loss" would
afford a basis on which relief could be granted.
An oral hearing pertaining solely to these latter elements of appellant's claim was held before the writer of this decision on July 14,
1964, at Great Falls, Montana.
I Dec.

Corop. Gen. B-149574 (August 24, 1962).
Clifford W. Gartzka, IBCA-399 (January 22, 1964), 1964 BA par. 4021, 6 Gov.
Contr. 95(i).
2
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The contract-was awarded- appellnt-onJune 12, 1962..- It called for
theconsti'ncition of two--frame residence. a sewage disposai system,
and miscellaneous water piping at Benton Lake National Wildlife
Refuge, located 12 miles north of Great Falls, Montana, for a fixed
contract price of $39,453. The work was to begin within 10 days of
appellant's receipt of notice to proceed, and all work was to be completed 90 days subsequent thereto.
The contract was on Standard Form 23. (January 1961 ed.) and was
to be performed in accordance with the General Provisions of Standard Form 23A (April 1961 ed.). These included the customary
"Changes," "Changed Conditions," and "Termination for DefaultDamages for Delay-Time Extensions" provisions (Clauses 3, 4, and
3, respectively). The General Conditions contained a "Temporary
Suspension of the Work" provision (section 20) which reads in pertinent part as follows:
The Engineer shall suspend the work by written order for such period or
periods as are necessary because of extended unsuitable weather or for such
other conditions as may be unfavorable for the prosecution of the work. * * *
Extensions of time will be allowed as provided in Clause (d) of the General
Provisions " * .

The evidence adduced at the hearing shows that appellant's claim
for an equitable adjustment of the contract price is premised principally on the theory that the issuance of notice to proceed was unduly
delayed, thereby causing an increase in the costs of performance, and
on the theory that the construction standards enforced or threatened to
be enforced by the Government were too stringent, thereby also causing
an increase in the costs of performance.
The evidence discloses that on June 14, 1962, which was two days
following the date of award of the contract, appellant advised the
contracting officer by telephone that he had made a mistake in the
computation of his bid costs. Submission of the supporting documentation by appellant was not completed until June 29, 1962. The contracting officer then transmitted the claim of mistake in bid to the
appropriate Washington office of the Department of the Interior,
-where it was reviewed and put in order for submission to the Comptroller General for his decision. The claim was transmitted to the
latter on July 27, 1962.
The Comptroller General, on August 24, 1962, issued a decision
holding that the acceptance of appellant's bid on June 12, 1962, had
created a valid and binding contract, and that there was no legal basis
for increasing the contract price above the amount of such. bid.
By a letter dated September 14, 1962, the contracting officer advised
appellant of the Comptroller General's decision. After an unsuccess-
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ful attempt by appellant's counsel to have the decision reconsidered,.
notice to proceed-with the work -wasissued by the contracting officer.
The notice -was issued on SeptembSr 25, 1962, and was received by
appellant three days later."''In the interim, the firms to whom appellant expected to subcontract
the excavation, concrete forming', and plumbing work withdrew their
bids for such work. One reason assigned for these withdrawals was
that the lapse of approximately three months between the dates whent
their bids were submitted and the date when appellant received notice
to proceed would necessarily extend the performance of the job into the
winter season, whereas their bids were predicated ol summertime work,.
which is less costly. Another reason assigned was that during these
three months the prospective subcontractors had learned, through experience gained in performing another job at the Benton Lake National
Wildlife Refuge, that they would probably be required to adhere to
more exacting standards of constructionthan were allowed for in their
bids. As the result of the withdrawal of the subcontract bids, ap-pellant himself performed some of the work that he had expected tosubcontract, and had the remainder performed on a cost-plus basis_
Appellant began work on October 4, 962, and the contract was com-pleted within the time required by its terms, as. ultimately extended. 4

The contract did not contain a provision requiring the contracting
officer to issue notice to proceed within a specified time. 5 In the absence of such a provision, the law allowed a reasonable time for the
the giving of notice to proceeds Whether the time actually consumed
was reasonable depends upont-he weight which should be accorded to,
various: pertinent circumstances. Among them are the fact that the
mistake in bid was made by appellant, the fact that the papers requisite
for an intelligent determination of the claim for reformation of the
bid were not submitted immediately by appellant, and the fact that
action by the 'Comptroller General as well as by the Department of
the Interior was necessary.
In any event, it is unnecessary to determine whether, in the circumstances here present, notice to proceed was issued within a reasonable
'Tr. pp. 42, 100.
4 An assessment of liquidated damages In the amount of $3,150 for a delay of 70 days
in performance was originally made. The time for performance was, however, subsequently extended for a period of 70 days, pursuant to the "Temporary Suspension of the
Work" clause, thereby canceling out the assessment of liquidated damages.
5This omission distinguishes the present appeal from Abbett Electric Corp. v. Unite4
States, 142 Ct. C1. 609 (1958) and T
. Bateson Construction Co., ASBCA No. 5985
(August 30, 1960), 60-2 CA par. 2767, 2 Gov. Contr. par. 522, where the dates for issuance of notice to proceed were specified in the contract.
a Parish v. United States, 120 Ct. Cl. 100, 124-26 (1951), cert. denied, 342 U.S. 953
(1952); Montgomery-Macri Co., IBCA-59 and IBCA-72 (June 28, 1963), 70 D. 242, 323,
1963 BCA par. 3819, p. 19,047, 5 Gov. Contr. par. 419.
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time.' This is because the contract contains no provision.which would
authorize the making of an equitable adjustinit in the contract price
on account of an unreasonable delay in giving notice to proceed. The
"Termination'for Default-Damages for -DelayTine Extensions"
provision (Clause ) and the "Temporary Suspension of the Work"
provision (section 20) authorize the granting of extensions of time
for performance on account of delays caused by various circumstances,
including conduct of the Government. However, neither of these
provisions contains any language that could be interpreted as affording
a basis for the granting of monetary compensation on acount of such
delays.
Since the contract does not authorize a price adjustment for a delay
in giving notice to proceed, a claim for additional compensation on the
ground that the giving of notice to proceed was unduly delayed is not
cognizable by the Board. Such a claim is one for breach of contract,
as distinguished from a claim under the contract. In the absence of
specific authorization for their consideration, claims for breach of contract arising from Government delay are beyond the jurisdiction of
contracting officers and boards of contract appeals to determine.'
Hence, the second alleged cause of the "building loss" affords no basis
on which relief could be granted by us.
This is also true of the third alleged cause, undue delay in furnishing gas service. Such service did not become available at the site of
the work until about December 7, 1962. The evidence falls short of
demonstrating that the Government failed to perform on time any
obligation with respect to gas service that rested on it, or that appellant
could have effectively utilized gas service prior to the time when it
actually became available. But, even if both of these essential elements had been proved, the claim would, nevertheless, be one for
breach of contract and, as such, not cognizable by the Board.
The fourth, fifth and sixth alleged causes of the "building loss" are
similar in nature and will be considered together. In the main, thev
stem from events that occurred in connection with the construction of
a service building at the Benton Lake National Wildlife Refuge. This
building was constructed under a different contract than is here involved, held by a different contractor than appellant. During the
summer of 1962, while appellant was awaiting resolution of his claim
of mistake in bid, work on the service building was performed by the
firms from whom appellant had obtained excavation, concrete forming,
" lectrical Buil ers, IBCA-406 (August 12, 1964), 1964 BCA par. 4377; Comnmonwcat1h
Electric Co., IBCA-347 (March 12, 1964), 71 I.D. 106, 1964 BCA par. 4136, 6 Gov. Contr.

262, and cases cited therein.
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and plumbing bids. These firms appear to have formed the opinion
that various featlures. of. the design of that building, such as the tolerance of one-eighth inch allowed for surface irregularities in concrete
walls, either were unnecessary departures from customary building
practices in the area or were enforced too literally. A like opinion
was formed by the prime contractor for that building. The attitudes
in question appear to have affected the work under the instant contract
in two ways: by inducing prospective subcontractors to withdraw
their bids, and by inducing appellant to adopt higher construction
standards, with respect to such matters as concrete forms, than he had
originally contemplated.
The weight of the evidence is to the effect that the Government did
not require better work, either under the contract for the service building or under the instant contract, than the applicable contract provisions authorized. Where extra work was required, additional compensation was paid pursuant to the "Changes" clause of the contracts.
Fundamentally, the burden of the testimony offered on behalf of appellant is that the various contract and subcontract bids were prepared
on the basis of customary construction standards in the area, rather
than on the basis of the standards spelled out in the contract. The
law, on the other hand, is plain that the Government as a party to a
construction contract is entitled to the performance specified in the
contract, and need not accept something else that, from a functional
standpoint, may be "just as good."
Even if it were to be found that in some particulars the contracts
were administered too strictly, there is no showing of circumstances
which would amount to either an express change or a constructive
change in the drawings or specifications of the instant contract and
which would justify an equitable adjustment of the contract price, in
addition to the price adjustments already made by the contracting
officer. On the contrary, the testimony bearing upon the fourth, fifth,
and sixth alleged causes of the "building loss" reveals that any claim
which appellant may have on account of excessively strict administration would be a claim for breach of contract and, therefore, beyond our
jurisdiction as well as that of the contracting officer.
Conclusion

We find from the evidence that appellant is not entitled to an equitable adjustment for any of the elements of his claim, none of which
present matters cognizable by the Board within the meaning of the
"Changes" clause (Clause 3), the "Changed Conditions" clause (Clause
8

Farwell Co. v. United States, 137 Ct. Cl. 832 (1957).
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4), or any other provision of the contract. Consequently, appellant's
claim for additional compensation is dismissed in its entirety.
JOHN J. HYNES, Member.
WE CONCUR:
THOMAS M. DURSTON, Member.
HERBERT J. SLAUGHER, A cting Chairman.

TORT LIABILITY AND WAIVER REQUIREMENTS
Torts: Conflicts of Law
In view of the state of the authorities, it is not possible to state with certainty
whether State r Federal law will ultimately be accepted as governing the
effectiveness of pre-flight waivers of liability obtained by the United States
from nonofficial passengers on Government aircraft.

Torts: Aircraft
As a general rule, under Federal law and State laws, pre-flight waivers of
liability, in the form used by the Bureau. of Reclamation, obtained by the
United States from nonofficial passengers on Government aircraft will be
upheld, except as against willful misconduct or gross negligence.

Torts: Personal Injury or Death
In wrongful death actions brought under derivative type statutes, pre-flight
waivers of liability executed by the decedent have been given the same
effect as they would have been given in an action brought by the decedent
while still alive.

Torts: Personal Injury or Death
In wrongful death actions brought under nonderivative type statutes, preflight waivers of liability executed by the decedent may be held not to bar
the right of action, on the theory that the decedent could not give away something which did not belong to him.

l-36674
To:

.

December 30, 1964

COMMISSIONER OF RECLAMATION

SUBJECT:

TORT LIABILITY AND WAIVER REQUIREMENTS

This is in response to the memorandum in which Assistant Commissioner Kane asked for an opinion on the legal aspects of rescinding
the requirement in Reclamation Instructions 334.6.16 that nonofficial
passengers transported in Bureau aircraft be required to sign a waiver
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releasing the Government from any and all responsibility for accidental death or injury resulting,from such transportation.'
The problem presented, &s we imderstand it, is fo determine whether
or not these waivers,-when secured, are of sufficient value to the Government to justify the difficulty and embarrassment that sometimes
accompanies securing them. The results of our research are summarized below.
Our first concern was to determine whether State or Federal law
governs pre-flight waivers. Federal law governs contracts to which
the United States is a party. Therefore, it would seem that Federal
law should govern these waivers, since they are contracts to which the
United States is a party.. There are cases which support this view.2
lowever, there are other cases which take the position that waivers
of this type are so closely related to the substantive law of torts that,
under the Federal Tort Claims Act, the law of the State where the
wrongful or negligent act or omission took place should govern the
efiectiveess of the waiver.3 In view of the state of the authorities,
it is not possible to say with certainty whether State or Federal law
will ultimately be accepted as controlling.4
The form of waiver used by the Bureau of Reclamation reads as follows:
"RELEASE
"KNOW ALL MEN BY THESE PRESENT: Whereas, I,-______
____
(Full Name),
am about to take a flight or flights as a passenger in certain Bureau of Reclamation Aircraft on
…
…_____
; and whereas I am doing so entirely upon my own initiative, risk,
and responsibility; now, therefore in consideration of the permission extended to me by
the United States through its officers and agents to take said flights, I do hereby, for
myself, my heirs, executors, and administrators, remise, release, and forever discharge
the Government of the United States and all claims, demands, actions or causes of action,
on account of my death or on account of any injury to me which may occur by reasons of
the said flight or flights.
"The term 'flight or flights' as used herein is understood and agreed to include the
preparation for, continuation, and completion of flight or flights whether or not one or
more than one aircraft is used throughout the entire flight or flights, as well as all
ground and flight operations incident thereto. It is further understood and agreed that
this release, among other things, extends to and includes negligence, faulty pilotage, and
structural failure of the aircraft thereof.
"The execution hereof does not operate to waive any statutory right conferred by act
of Congress."
The foregoing text is clerically imperfect in that the word "and" following the expression "Government of the United States" makes no sense and was probably intended to
be "from."
United States v. Starks, 239 F. 2d 544 (7th Cir. 1956) (provision for indemnification
-of United States in Federal lease) ; Guty F. Aticinson Co. v. Merritt, Chapinan &t Scott
Corp., 141 F. Supp. 833 (N.D. Cal. S.D. 1956) (provision for indemnification of United
States in Federal construction contract).
Air Transport Associates v. United States, 221 Ft. 2d 467 (9th Cir. 1955) ; Monteilter v.
United States, 202 F. Supp. 384 (E.D.N.Y. 1962), aff'd 315 F. 2d 180 (2d Cir. 1963)
Rogow v. United States, 173 F. Supp. 547 (S.D.N.Y. 1959).
4 A number of cases hold that State law governs the question of whether the liability of
the United States is discharged when a settlement is made with another person liable for
the same harm. Examples are Bacon v. United States, 321 F. 2d 880 (8th Cir. 1963);
Matland v. United States, 285 F. 2d 752 (d Cir. 1961) ; Ruslhford v. United States, 204 F.
2d 831 (2d Cir. 1953). These cases involved waivers given to persons other than the
United States and, therefore, are not necessarily precedents for the application of State
law to waivers given to the United States.
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0Our secod-conerh ,was' to. ascertin the extent to which pre-flight
'waivers >voui~d 1be-uphed. The-answer to tlis cuestion will,..of course,
vary from State to State if Federal law is not accepted. as controlling.
The general criterion that ppears to have the most support in the
cases-decided to date, whether purporting to apply Federal law or
State law, is that a waiver in the form used by the Bureau of Reclamation will be upheld ecept as. against willful misconduct or gross
negli5eh
' Th. is in, accord-.12With'he common law rules_-pertaining
to waivers of tort liability that. do not involve employment relationships or the obligations of public service enterprises6
The application of local precedents by courts which follow State,
rather than Federal, law is illustrated by a decision holding, on the
basis of New York law, that a pre-flight waiver is ineffective as against
even ordinary negligence if the Government derives some benefit from
the transportation of the person executing the waiver. The court
considered that, under the New York decisions, a person; traveling
on a military aircraft in furtherance of a military project wmas within
the scope of the common law rules that preclude employers from enforcing waivers by their employees of liability for torts sustained by
the employees while on duty, and that preclude common carriers and
other public service enterprises from enforcing waivers by their paying patrons of liability for torts sustained by sch patrons. 5
Wrongful death actions deserve special mention. The statutes of
some States treat the right of action for wrongful death, granted to
the decedent's representatives, as being derived from the right of
action for the tort that caused the decedent's death, possessed by him
while still alive. The statutes of other States treat the right of action
'or wrongful death as being a new cause of action that arises upon
the decedent's death and that is not derived from any right of action
previously possessed by him. In suits brought nder statutes of the
derivative type, such as those of New York and Louisiana, pre-flight
-waivers executed by-the decedent have been given the same effect as
they would have been given. i an action brought by the decedent
while still alive.9 On the other hand, in a suit brought under the
non-derivative statute fornerly in force in Massachusetts, the waiver
Air Trransport Associates v. United States, spra note 3; Friedman v. United States,
138 F. Supp. 530 (E.D.N.Y. 1956); Chapman v. United States, Civil No. 5187 (S.D. Tex.
4950), affd on other grouends, 194 P. 2d 974' (5th Cir. 1952), cert. denied, 344 U.S. 821;
see Davies Flying Service v. United States; 216 F. 2d 104 (6th-Cir. 1954).
Restatement, Contracts,secs. 574,575 (1932).
7 Rogon v. United States, supera note 3.
8 Restatement, Contracts, see 575- (1932); see Air Transport Associates v. United States,
saupra note 3.
X9 Rogow v. United States, supra note 3; Friedmnan v. United States, s8uor note 5-; Chapman v. UnitedStates,8upra note 5.
;
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was held not to bar the right of action for wrongful death on the
theory that the decedent Pould not give away something which did
not belong to him. 1 0
A survey of agencies within this Department which operate airplanes reveals that four-Geological Survey, Bureau of Land Management, National Park Service and Bureau of Reclamation-require
waivers in situations comparable to those covered by Reclamation In-structions 334.6.16; and that two-Bonneville Power Administration
and Bureau of Sport Fisheries and Wildlife-do not. Among outside agencies, the militay departments (which, of course, have the
largest volume of such situations) require waivers, whereas the Federal
Aviation Agency does not.
The decisions cited in this memorandum illustrate some of the complexities that make it impossible to state a simple hard and fast ruleas to when pre-flight waivers are.,enforceable and when they are not..
The best which may be said is that they can, at times, help in-the.
defense of a lawsuit-and cannot, in any event, hinder its defense.
EDWARD WEINBERG,

Deputy Solicitor.

APPLICABILITY OF THE EXCESS LAll]) LAWS
IMPERIAL IRRIGATION DISTRICT LANDS

Bureau of Reclamation: Excess Lands
Sections 1 and 4(b) of the-Roulder Canyon Project Act (45 Stat. 1057, 1059,43 U.S.C. secs. 617, 617(c)), ;which require the costs of the main canal
and appurtenant structures to connect with the Imperial Valley to be repaid pursuant to reclamation law, carry into effect the excess land provisions of section 46 of the Omnibus Adjustment Act of May 25, 1926 (44
Stat. 649 ; 43 U.S.C. sec. 423e).

Bureau of Reclamation: Construction-Statutory Construction: Generally
Where a federal statute provides that the reclamation laws shall govern
the construction, operation, and management of project works, the excess
land provisions of the reclamation laws are thereby carried into effect
unless the terms of the statute provide otherwise.

Bureau of Reclamation: Excess Lands-Bureau of Reclamation: Water Right,
Applications
The provision in section 5 of the Reclamation Act of June 17, 1902 (32 Stat.

388, 389; 43 U.S.C. sec. 431) that "no right to the use of water for land in
private ownership shall be sold" for more than 160 acres means that the
1 Montellier v. United States, supra note . But
2d 87 (9th Cir. 1960) (personal representatives of
not within purview of the Federal Tort Claims Act,
was on active duty, are not entitled to recover for
derivative statute).

cf. Van Sickel v. United States, 285 F.
deceased serviceman whose death was
since it occurred while the serviceman
his wrongful death even under a non-
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use of project facilities shall not be made available to a single owner for
service to more than 160 acres. Sections 4 and 5 of the 1902 Act, read
together, indicate that the- "sale" referred-to is not merely a commercial
transaction, but is the contract by which the government secures repayment
and the water user obtains the range of benefits resulting from the construction of the federal project.

Bureau of Reclamation: Generally-Bureau of Reclamation: Excess LandsWater and Water Rights: Generally
Nothing In the Reclamation Act of 1902 (32 Stat. 388) or its legislative history
suggests that private landowners with water rights could participate in a
project, pay their share of its cost,; but be exempt from acreage limitation.

Water and Water Rights: Generally-Bureau of Reclamation: Excess Lands
Neither the existence nor nonexistence of a vested water right is itself determinative of whether the excess land laws are applicable in any given
case.

Statutory Construction: Legislative Ristory
The legislative history of the Boulder Canyon Project Act (45 Stat. 1057, 1066;
43 U.S.C. secs. 617, 617t) does not reveal that Congress intended to exempt,
by implication or otherwise, the private lands within Imperial Valley
from the federal excess landlaws.-

Administrative Practice
The letter from Secretary of the Interior Ray Lyman Wilbur to the Imperial
Irrigation District, February 24, 1933, which informally ruled that the
excess land laws did not apply -to- lands in the Imperial Irrigation District,
was based upon clearly erroneous conclusions of law.

Administrative Practice
Administrative practice, no matter of how long standing, is not controlling
where it is clearly erroneous.
Statutory Construction: Administrative Construction
The departmental regulation, currently found at 43 CR 230.70, which provides that section 5 of the Act of June 17, 1902 (32 Stat. 388, 389; 43 U.S.C.
* sec. 431), does not prevent the recognition of a vested water right for more
than 160 acres and the protection of same by allowing the continued flowing
of the water covered by the right through works constructed by the Government under appropriate regulations and charges, applies only to special
situations where existing physical facilities or water rights are acquired
under the authority of section 10 of the 1902 Act (32 Stat. 389, 390; 43
U.S.C. sec. 373) for incorporation in a project and where the lands to which
the water right appertains are not included within that project. This regulation was intended as a codification of the Opinion of Assistant Attorney
- General, 34 L.D. 351 (January 6, 1906).

Statutory Construction: Generally
The language of section 1 of the Boulder Canyon Project Act (45 Stat. 1057; 43
U.S.C. see. 617) does not. by its plain' terms create or recognize a water
right.
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Desert Land Entry: Water Right-Bureau of Reclamation: Excess LandsAdministrative Practice
Under departmental regulations (May 81, 1910, 38 L.D. 646, para. 78; currently, 43 CFR 230.110), a desert land entryman who owns a water right
can rely on his own efforts to convey his water to his entry without assist- ance from a government project, thereby avoiding the -requirements of the
reclamation law, or he can participate in the project. In the latter case he
*mustobserve requirements of the reclamation law, including land limitations.

Bureau of Reclamation: Excess Lands.
Where theclaimants of existing water rights covering lands in the Imperial
Irrigation District have sought and: obtained the construction of a federal
reclamation project to eliminate the hazards of drought, flood and silt and
to obtain a canal entirely within the United States, they must accept the
conditions imposed by the reclamation law, including land limitations.,

Statutory Construction: Generally Bureau of Reclamation: Excess Lands
Wher6eCongress has deemed it proper to waive or modify the excess land laws
in certain projects, it has always found it appropriate to enact positive
legislation setting forth the exemption or other modification in unmistak* able terms.

Statutory Construction: Generally..

-

. -

Statutes which grant privileges or relinquish rights of the public are to be
strictly construed against the grantee.

Bureau of Reclamaion: Excess Lands.
- Privately

to have
laws.

owned lands in the Imperial Irrigation District, even those assumed
ested Colorado River water rights, are subject to the excess land

United States-Res Judicata
The United States, not having intervened as a party and not being suable
without its consent, is not bound-by, either the fihding, the decision, or the
final judgment of a state court in proceedings held to confirm a repayment
contract.

M-36675
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To: SECRETARY OF THE INTERIOR
Subject: EXCESS LAND LAWS: IMPERIAL IRRIGATION DISTRICT
On August 7 1961, the Chairman of the Senate Committee on
Interior and Insular Affairs reported that complaints had been made
that the excess land laws were not being enforced by the Bureau of
Reclamation in Imperial and Coachella Valleys in California. He
requested advice as to whether the excess land laws applied there,
and if so what the status of land ownership was.'
'Letter from, Senator Clinton P.. Anderson to Secretary Udall, August 7, 1961.
Appendix L.

See
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You replied on May 15, 1962, stating that lands in Coachella Valley
County Water District are subject to, and in compliance with, the
excess land laws. You indicated, however, that while Secretary Wilbur in 1933 had ruled that the excess land laws do not apply to Imperial
Irrigation District, there is some reason to suggest he may have been
mistaken. You expressed the hope that time and staff would permit
a study of this matter in the future.'
This question arose again at the Senate hearings on S. 1658 last
April when Senator Kuchel of California asked if the excess land
laws apply under the Boulder Canyon Project Act. The Senator
stated that the question was, in his view, an important one.3
You have therefore asked me as Solicitor to make a careful study
of the problem and advise you. After consideration of all issues I have
concluded that, as a matter of law, the excess land laws do apply to
lands in the Imperial Irrigation District.
The Imperial Irrigation District embraces about 530,000 irrigable
acres of desert land in Southern California. Approximately 430,000
acres are now irrigated by Colorado River water which is stored at
Hoover Dam and diverted at Imperial Dam to the All-American
Canal for distribution within the District. The Hoover and Imperial
Dams and the All-American Canal are federal projects authorized
by the Boulder Canyon Project Act (the act of December 21, 1928, 45
Stat. 1057, 43 U.S.C. secs. 617-617t).
The federal government did not construct and does not own the
system of canals and laterals through which water is distributed to
individual farms after its discharge from the All-American Canal.
If the land limitation provisions of the reclamation law (herein
sometimes referred to as the excess land laws) apply to privately
owned lands in the Imperial Irrigation District, it is by virtue of terms
of the Boulder Canyon Project Act.
Section 9 of the Project Act expressly applies the 160 acre limitation
to public lands in the project. Hence, we are only concerned here
with privately owned lands. Since Secretary Wilbur's ruling was
limited to lands then irrigated from the Colorado River, this opinion
considers lands to which an antecedent water right was assumed to be
appurtenant. Thus, the question considered here is: Are privately
"Letter from Secretary Stewart L. Udall to Senator Anderson, May 15, 1Q62. See
Appendix M.
3Hearings on S. 1658 Before te Subeomnmittee on Irrigation and Reclamation of the
Senate Committee on Interior and InsuZar Affairs, 88th Cong., 1st Sees., pt. 2, at 349-351
(1964).
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owned lands in the Imperial Irrigation District, assuming they have
appurtenant water rights, subject to the excess land laws?
Boulder Canyon ProjectAct

Section 1 of the Act states the purposes of the project, and authorizes
the construction of a storage dam on the Colorado River and of a
diversion dam and main canal to divert water to the Imperial and
Coachella Valleys in California. While Section 1 provides that "no
charge shall be made for water or for the use, storage, or delivery of
water for irrigation or water for potable purposes in the Imperial
or Coachella Valleys * * *," it also requires that the "expenditures
for * * * [the] main canal and appurtenant structures [are] to be
reimbursable, as provided in the reclamation law * *
Since Congress does not purposely enact contradictory provisions in the same
act, we must conclude that reimbursement for the main canal and
appurtenant structures was not regarded by Congress as a charge for
water or for its use, storage or delivery.
Section 4(b) of the Act outlines the terms nder which the United
States will be repaid for its investment. With respect to the " * *
main canal and appurtenant structures to connect * with the
Imperial and Coachella Valleys in California * * ," the Secretary is
instructed to "make provision for revenues, by contract or otherwise,
adequate in his judgment to insure payment of all expenses of construction, operation, and maintenance * * * in the manner provided
in the reclamation law."
Finally, section 14 of the Project Act reads as follows:
This Act shall be deemed a supplement to the reclamation law, which said
reclamation law shall govern the construction, operation, and management of
the works herein authorized, except as otherwise herein provided.

Section 1 provides that the expenditures for the construction of the
main canal and appurtenant structures are to be reimbursable "as
provided in the reclamation law." Section 4(b) requires that the
United States be repaid its expenses -for construction, operation, and
maintenance "in the manner provided in the reclamation law."
The Act defines "reclamation law" in section 12 as "that certain Act
of the Congress of the United States approved June 17, 1902 * * *
and the Acts amendatory thereof and supplemental thereto."
On December 21, 1928, the date of the Project Act, and on June 25,
1929, the date when it became effective, the law prescribing the manner
by which repayment was to be made for reclamation projects was
section 46 of the Omnibus Adjustment Act of 1926 (act of May 25,
1926, 44 Stat. 649-50, 43 U.S.C. sec. 423e). Section 46 provides that
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no water is to be delivered 4 upon completion of "any new project"
until repayment contracts have been entered into with irrigation
districts organized under State law. Section 46 further requires; that:
8 *:
Such contract or contracts with irrigation districts hereinbefore referred
to shall further provide that all irrigable land held in private, ownership by
any one owner in excess of one hundred and sixty irrigable acres shall be appraised in a manner to be preseribed by the Secretary of the Interior and the
-sale prices thereof fixed by the Secretary on the basis of its actual bona fide value
at the date of appraisal without reference to the proposed construction of the
irrigation works; and that no such excess lands so held shall receive water from
any project or division if the owners thereof shall refuse to execute valid recordable contracts for the sale of such lands under terms and conditions satisfactory
to the Secretary of the Interior * *

*The conclusion is inescapable, therefore that the law, on December
21, 1928, required that the excess land laws apply to the Imperial Irrigation District.
This conclusion is reinforced by section 14 which provides that reclamation law "except as otherwise herein provided" shall govern "the
construction, operatio n, and: management" of the project works.
The provisions of reclamation law of general. application dealing
irith land limitations include section 5 of the 1902 Act,5 Sections 1 and
2 of the Warren Act,( Section 3 of the 1912,Act, 7 Section 12 of the 19,4
Act,s and Section 46 of the 1926 Act, supra.
Section 5 of the 1902 Act forbids the sale of a water right for lands
in private ownership for more, than 160 acres. The "sale" can only
be understood in the context of sections 4 and 5 of the Act. A reading
of the two sections together reveals that the sale is not merely a conmnercial transactioninvolving the transfer of a water right. It is the
contract by which the government secures repayment and the water
user obtainsthe range of benefits resulting from the construction of
the federal project.
,
In section 4 the Secretary is directed to estimate and announce the
per-acre charge and the number of annual installments. This is his
estimate of the consideration to be paid by the water user for the
sale referred to in section 5. When section 5 states "no right to the
use of water for land in private ownership shall be sold" for more
than 160 acres it obviously. means that the use of project facilities
4

The Project Act in Sec. 4(b) modifies this to provide that "b]efore any money is appropriated e * * the Secretary must malke adequate provision for repayment.
Act of Juiie 17, 1902. 32 Stat. 388, 389, 43 U.S.C. § 431.
; Act of February 21. 1911. 36 Stat. 925-26. 43 U.S.C. § 23-24.
7 Act of August 9. 1912. 3? Stat. 266. 266. 43 U.S.C. § 344.
0 Act of August i3, 1914, 38 Stat. 686, 689, 43 U.S.C. § 418.
760-039-65-3
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shall not be made available to a single owner for service to more than
160 acres.
The owner of private land may also own a water right. Clearly a
water right will not be sold, in the conventional sense, to such an
owner.
Sections 4 and 5 disclose a scheme by which all participants in a
project share its cost. If a private landowner cannot be sold a waterright because he already owns one, he cannot be charged for it either
and, since section contains all the provisions of the Act for repayment, there is no way by which he can participate in the project.
Nothing in the 1902 Act or its legislative history suggests that private landowners with water rights could participate in a project, pay
their share of its cost, but be exempt from acreage limitation.
In 1911, in the Warren Act, supra, ongess dealt directly with the
situation where federal facilities may store or carry water owned by
others. The use of federal facilities under the Warren Act is expressly
conditioned on compliance with the excess land laws.
Section 3 of the 1912 Act provides that water shall not be "furnished
under said [reclamation] acts nor a water right sold or recognized
for such excess" over 160 acres. Here is manifested in the clearest
manner possible that the ownership of a water right prior to the
construction of a federal reclamation project would not entitle its
owner to service from the federal project for more than 160 acres.
The 1914 Act, seupra, extended the time for repayment under the
1902 Act and made other changes in the reclamation law. Repayment
by private landowners was effected as before, by the making of a waterright application and the "sale" (in the sec. 5 sense) of a water right.
I However, Section 12 of the 1914 Act provided that any owner of
lands in excess of what should be determined to be sufficient to support
a family could not be included in the project unless he agreed to sell
his excess lands. Thus, as applied to the lands under the All-American
Canal, the 1914 Act would require the landowners to agree to sell
excess lands or not get any water through the Canal at all. When
stated this way no distinction is possible between a landowner with
and a landowner without a water right. Neither could get in the project without making the prescribed agreement.
The Act of May 15, 1922 (42 Stat. 541, 43 U.S.C. sec. 511), authorized joint liability contracts with districts in lieu of individual
water-right applications. Section 46 of the Act of May 25, 1926,
supra, made joint liability contracts mandatory for new projects.
Such was the contract entered into with Imperial Irrigation District.
By Section 46 the mechanism of repayment by "selling" water rights
to private landowners disappeared and was replaced by an undertaking by the district to repay construction charges.
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The Project Act differed from section 46, which required a repayment contract before water was delivered to the district, by requiring,
in section 4(b), the contract "before any money is appropriated."
That this was the only change intended, and that section 46 was otherwise applicable, is clear from the section 4(b) requirement that repaymentfis to be effected "in the manner provided by the reclamation law."
"The manner provided by the reclamation law" on the effective
date of the Project Act was section 46 of the 1926 Act. As already
pointed out, section 46 required the application of the excess land laws
in all cases where repayment contracts such as the Imperial Irrigation District contract, were to be made.
In Ivanhoe IrrigationDistrict v. McCracken, 357 U.S. 2.75 (1958),
the Court considered the validity of contracts of the United.States with
irrigation districts made pursuant to the act authorizing the Central Valley Project (Act of August 26, 1937, 50 -Stat. 850, as amended
by the Act of October 17, 1940, 54 Stat. 1199). The contracts were
challenged as invalid because they contained acreage limitation provisions. The Court held the contracts to be valid and authorized by
Congress. The only provisions in the authorizing legislation which
invoke the reclamation law are the third proviso of Section 2 of the
1937 Act, which provides, in part, as follows:
* * * except as herein otherwise specifically provided, the provisions of the
reclamation law, as amended, shall govern the repayment of expenditures and the
construction, operation, and maintenance of the dams, canals, power plants,
pumping plants, transmission lines, and incidental works deemed necessary to
said entire project * * *

and section 2 of the 1940 Act, which adds authority to construct distribution systems "under the provisions of the Federal reclamation
laws." The language in each instance is substantially the same as the
language of the Boulder Canyon Project Act.
The Supreme Court in Ivanhoe declare that * * the authority to
impose the conditions of the contracts here comes from the power of
Congress to condition the use of federal funds, works, and projects on
compliance with reasonable requirements [i.e. compliance with the excess land laws] * * * [I]f the enforcement of those conditions impairs any compensable property rights, then recourse for just compensation is open in the courts." Ibid. at 291. In describing the effect of
the excess land laws the Court said, "

* * the excess acreage provi-

sion acts as a ceiling, imposed equally upon all participants, on the
federal subsidy that is being bestowed." Ibid. at 297.
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Legisative Hiktory

The plain terms of the Project Act dictate that the excess land laws
apply to lands served by the All-American Canal, Imperial Dam and
appurtenant structures. After a thorough examination of the history
of the Project Act itself and of legislative consideration of the bills
which preceded it," I have found no inference of congressional intent
to exempt said lands. from the excess land laws. As pointed out in
* * where a particular project has been exempted because
Ivanhoe,
of its peculiar circumstances, the Congress has always made such
exemption by express enactment." Supra at 292.
The Boulder Canyon Project Act was the enactment of the last of
a series of Swing-Johnson bills. The fourth, and final, Swing-Johnson bill was introduced in the House as H.IR. 5773 on December 5, 1927,
and in the Senate as S. 728 on the f ollowing day.1 0
Unlike its predecessors," the House version of the bill contained an
express acreage limitation proviso covering private lands. The proviso was substantially identical with the excess land provision of section 46, Omnibus Adjustment Act of 1926.12
In contrast to the House bill, the Senate version of the fourth SwingJomson measure, S. 728, included no specific provision on acreage
limitation relative to private lands. A bill introduced by Senator
Phipps of Colorado, S. 1274, contained language similar to the Section
46 excess land provision,'I and the Senate Committee on Irrigation
'*

9H.R. 6044, 66th Cong., 1st Sess. (1919) H.R. i1s88, 66th Cong., d ess. (iW)0.
H.R. 2903 and S. 727, 68th Cong., 1st Sess.
.3.R. 11449, 67th Cong., 2d Sess. (1922)
(1924); H.R. 6251, S 1868, H.R. 9826, and S. 33,31, 69tb Cong., 1st Sess. (1926) ER.
5773 and S. 728, 70th Cong., 1st Sess. (1927).
'5 70th Cong., 1st Sess.
- 1.R. 11449, 67th Cong., 2d Sess. (1922); 11R. 2003 and S. 727, 68th Cong., ist 6S.es
(1924); HI;R. 6521, S. 1868. El.R. 9828, and-S. 3331, 69th Cong., 1st Sess. (1926).
' On February 5, 1928, Elwood Mead, Comnissioner of Reclamation, testified during the
hearings on E.R. 6251 and H.R. 9826 (third Swing-Johnson bill) before the House Committee on Irrigation and Reclamation that "old land," i.e., land already irrigated, "would
be sold water under a Warren [Act] contract" and that the owners thereof would be
allowed to occupy their then existing farm units. irrespective of the acreage involved. On
the same; occasion Congressman Swing affirmed that nothing in the third Swing-Johnson
bill required owners of land n excess of 160 acres to sell that excess at a price set by the
Secretary. Hearivgs on H.R. 6251 and H.R. 9826 Before the House Committee on Irrigation and Reclamation, 69th Cong., 1st Sess., pt. 1, at 32-33 (1926). These statements
'were made prior to the enactment of section 46 of the Act of May 25, 1926, and hence are
not relevant to the interpretation of the Project Act finally enacted. Moreover, Dr.
Mead's statement was based on an erroneous understanding of the then existing reclamation law.. The All-American Canal project was not a project of the character considered
in the Warren Act of 1911 (36 Stat. 925). Had it been, the terms of that Act would have
precluded the delivery of water to more than 160 acres of private land in a single ownership. In addition, both Dr. Mead and Mr. Swing overlooked section 12 of the 9teclamation
Extension Act of 1914 (38 Stat. 689), which was a reclamation law of general a'plfiability
then n effect. Section 12 required that owners of private excess lands agree to dispose
of them before they could participate in a project. Both H.R. 6251 and H.A; 982G incorporated the reclamation law by reference.
'1 Section 8(b) of S. 1274, 70th Cong., 1st Sess. (1928).
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and reclamation considered both S. 728 and S. 1274 in its hearings.1 4

The Phipps bill never emerged from the Committee, whereas the

Swing-Jolnason measure was favorably reported.1 5
According to the minority statements filed by Senator Ashurst of
Arizona and appended to the Committee report, the Committee either
failed to act' upon or rejected an- amendment presented by him which
would have added an express acreage limitation provision to S. 728.16
No particular import can be ascribed to this incident related by Senator Ashurst." The record is devoid of any inference that a majority of
the committee members, in failing to adopt the Ashurst amendments
favored an acreage limitation exemption for private lands.: Even if
Senator Ashurst's comments could be interpreted as an: expression of
his view that without specific incorporation 'the-excess land laws would
not apply, the construction placed on a bill by an unsuccessful opponent is not 'a reliable indicator of its meaning "An unsuccessful
minority cannot put words into the mouths of the majority and thus,
astro PlasticsCorp. v. N.L.R.B., 350 U.S.
indirectly, amend a bill.";
270, 288 (1956).

See also Schwegnann Brothers v. Calvert Distillers

Corp., 341 .S. 384-(1951).
During tlie consideration of the fourth Swing-Johnson bill, Seiiators
Ashurst and Hayden 'cohducted a filibuster. Senator Hayden offered
many amendments including one similar to the excess land proviso of
H.R. 5773Y This amendment, like dozens of others presented and
printed during the filibuster, never came to a vote. Discussion of hydroelectric power production at Boulder Dam and of the interstate apportionment of the waters of the Colorado River dominated the'debates.
The issue of acreage limitation was only one of many incidental points
advanced by the opponents of S. 728.. There. is no indication that the
failure of the Senate to act on the amendment evinced its rejection of
the proposition that excess land provisions would be applicable, to
private lands inImperial Valley.
The House passed H.R. 5773 onMay 25. 1928.18 On December 5,
1928, Senator Johnson made a motion to substitute H.R. 5773 for S. 728
in such a way as to retain the bill number and enacting clause of H.R.
5773, on the one hand, and the text of S. 728, on the other.. Referring
to the, fact that the House and Senate versions of the bill contained
"like purposes" and "like designs," Senator Johnson urged the, consoli"AHearings onS . 728 and S. 1274 Before the genate Committee on Irrigationand Reclamation, 70th Cong., 1st Sess. (1928).
5 S. Rep. No. 692, 70th Corg., 1st Sess. (1928).

" Id., part 2, at 26.
17 69 Cong. Rec. 7634-35 (1928).
IS 69 Cong. Rec. 9990 (1928).
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dation in order to further "orderly legislative procedure." The
motion carried.'9 The bill with amendments was passed on Decem:ber 14,1928.20
The debates contain no evidence that any members of the Senate
viewed what had occurred as exempting private lands from the excess
land laws. Under certain circumstances the rejection of a provision
oil the floor of either house of Congress can be referred to as an indication of legislative intent. In the instant case, however, the Senate did
not reject the House bill. It did not purport to pass upon it. In fact,
it could be argued that since the principal proponent had represented
that the two bills had the same purpose and design, they were substantially the same, i.e., land limitations were included in each-which
indeed was the case.
No better guideline exists for approaching the legislative material
related above than that provided by Justice Rutledge in the case of
Censo, Inc. v. Walling, 324 U.S. 244, 260 (1945).:
The plain words and meaning of a statute cannot be overcome by a legislative
history which, through strained processes of deduction from events of wholly
ambiguous significance, may furnish dubious bases for inference in every
direction.

The Boulder Canyon Project Act must be read in pane matenia with
the general body of reclamation law. The rules in such cases were
stated by Mr. Justice Miller in Wimot v. Mudge, 103 U.S. 217, 221
(1880), as follows:
First, that effect shall be given to all the words of a statute, where this is
possible without a conflict; and Second, that, as regards statutes in pai materia
of different dates, the last shall repeal the first only when there are express terms
of repeal, or where the implication of repeal is a necessary one. When repeal
by implication is relied on it must be impossible for both provisions under consideration to stand, because one necessarily destroys the other. If both can
stand by any reasonableconstruction, that costruction must be adopted.

Excess land policy was the cornerstone of the reclamation law when
the All-American Canal Project was authorized in 1928. "Derangement of a system thus rooted in tradition" is not to be inferred from
enactments which do not purport to alter that system, where inveterate usage forbids the implication." Mr. Justice Cardozo, in Genera
Motors Acceptance Corporation v. United States, 286 U.S. 49, 61-62
(9th Cir. 1932).
So firmly established are the excess land provisions of the reclamation law that Congress suspends their operation only where extraordinary circumstances dictate.21 Where Congress has seen fit to waive
970 Cong. Ree. 67-68 (1928).
20To ong. Ree. 603.(1928).
2IIvanhoe, spra, at 292.
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or modify the excess land laws in certain projects, it has always found
it appropriate to enact positive legislation setting forth the exemption
or other modification in unmistakable terms. 2 2 Where Congress deems
a departure from its established policy to be in order it so provides by
express terms, -and not by implication.
The doctrine of pan materia acquires special force in this case by
virtue of the fact that the excess land laws had been undergoing a thorughoyhaul since the report of the "Fact Finders" in 192423 and
culminating in-section 46 of the 1926 Act. This activity is reflected
in adoption as modified of many of the recommendations of the Fact
Finders on excess lands, in an act authorizing an Indian project (Act
of June 7, 1924, 43 Stat. 475), in appropriation acts (Act of December 5, 1924, 43 Stat. 672; Act of March 3, 1925, 43 Stat. 1141; Act of
May 10, 1926, 44 Stat. 453) and in the Omnibus Adjustment Act of
1926; supra. It is worthy of note that the Omnibus Adjustment Act
was enacted in the Congress immediately preceding that which enacted
the Boulder Canyon Project Act.
A holding that the landowners in Imperial Valley are exempt from
acreage limitations mustkfind support in clear language of the Project
Act. Substantial rights were conferred by that act. A grant by the
United States of rights, privileges or iminunities is construed strictly.
against the grantee and what J. not expressly granted is reserved.
The Supreme Courthas stated,
The reason of [this] rule is obvious-parties seeking grants for private purposes usually draw the bills making them. If they do not make the language
sufficiently explicit and clear to pass everything that is intended to be passed,
it is their own fault; while, on the other hand, such a construction has a tendency to prevent parties from inserting ambiguous language for the purpose of
taking, by ingenious interpretations and insinuation, that which cannot be obtained by plain and express terms.
2: See Columbia Basin Antispeculation Act of May 27, 1937, 50 Stat. 208; Act of June 16,
1938, 52 Stat. 764 (Colorado-Big Thompson project) ; Act of October 14, 1940, 5 Stat.
1119 (water conservation and utilization projects) ; Act of November 29, 1940, 54 Stat.
1219 (Truckee River and Humboldt projects) ; Act of March 10, 1943, 57 Stat. 14 (Columbia Basin project) ; Act of June 27, 1952, 66 Stat. 282 (San Luis Valley project, Colorado) ;
Act of August 28, 1954, 68 Stat. 890 (Owl Creek Unit, Missouri River Basin project) ; Act
of September 3, 1954, 68 Stat. 1190 (Santa Maria project) ; Act of August 1, 1956, 70
Stat. 775 (Washoe project) ; Act of August 6, 1956, 70 Stat. 1044 (small reclamation
projects) ; Act of July 24, 1957,- 71 Stat. 309-310 (East Bench unit, Missouri River Basin
project); Act of September 4, 1957, 71 Stat. 608 (Kendrick project) ; Act of April 7, 1958,
72 Stat. 82 (Lower Rio Grande rehabilitation project, Mercedes division) ; Act of August
28, 1958, 72 Stat. 963 (Seedskadee project) ; Act of September 22, 1959, 72 Stat. 641
(Lower Rio Grande rehabilitation vroject, La eria division) ; Act of September27, 1962,
.76. Stat 634 (Baker project); and-Act of October 1, 1962, 76 Stat. 677 (Columbia Basin
project).
3
21Federal Reclaminoin by Irrigation, . De. No. 92, 68th Cong., let Sess. (1924),
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Dubuque and Pacific Railroad v. Litchfield, 64 U.S. 66, 88-89 (1859).
See also United States v. Grand River Dam Authority, 363 U.S. 229
(1960), Slidell v. Grandjean, 'lit U.S. 412 (1883) , The Delaware
Railroad Tar! (Minot v. The Philadelphia,W.
B. R.R.), 85 U.S.

(18 Wall.) 206 (1874).
.In Wisconsin CentralRailroadC
Co. v. U.S., 164 U.S. 190 '(1896) the
Court dealt with a situation analogous to that presented here. By "yan
1864 Act' a grant of land'was made to the railroad conipany, upon
the same terms and conditions" as in an 185'6 Act. The 1856 Act provided that the rates for tranispottingmail could be fiked by Congress.
The act of March 3,i873, prescribed 'the rates for transporting''mail
and provided that land grant ailroadswhose grant-was on condition
that Congress could fix the rates would receive 80% of the regular rate
'The company received S0percent and sued in the Court of Claims for
the balance of the regular rate. The Court held that the words
"upon thef same terms and conditions" incorporated in th 186 Act,
A'
the provisions of the 1856 Act. " - * [T]Ihe settled rule is that
statutes granting privileges or relinquishing rights of the public are
to be strictly construed against the grantee." Ibid. at 202.Applying the'same rationale to the application of the acreage limitations to' lands in Imperial Valley, section 14 of 'the Project Act inc6rporated the''reclamation law, and the land limitation provis ons of
section 46 of the 1926 Act are part of the' reclamation law. Nothing
in the Project Act exempts the lands in Imperial Yalley from section
46. Therefore, the land limitations of -section 46 are a part of the
Project Act;- and since "statutes granting privileges;or relinquishing
rights of the'public are to be strictly construed against the grantee,"
the excess land laws apply to the lands in Imperial Valley' served by
the federal project.
The Wilbqur letter and Prior Administrative Practice

The repayment contract' of the Imperial IrrigationI District with
the United States was executed by Ray
an Wilbur, scretary of
the Interior, on December 1, 1932. Article 1 states the. contract is
made "pursuant to" the reclamation law and Article 30 states that
"Except as provided by the Boulder Canyon Project Act, the eclamation law shall govein theconstruction, operatioii and maintenance
of the works to be constructedchereunder."
It has been the practise of the Bureau of .Reclamation' to include
in irrigation district contracts detailed requirements for the implementation of land limitation provisions. Such detailed requirements
vary from case to case, but are substantially similar to those described
in Ivanhoe, supra, at 285-86. No such detailed requirements were in-
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eluded in the Imperial Irrigation District contract, and to date the
District has not complied with the excess land laws. Excess land
provisions have been applied to lands within the Coachella Valley
County Water District which are also serviced by the All-American
Canal under contracts executed pursuant to the Boulder Canyon Project Act. Detailed provisions were included in the supplemental
Coachella contract of December 22, 1947, in conformity with a ruling
from the then Solicitor of the Department, Mr. Fowler Harper.24
An anomalous situation now exists. The two districts, Imperial
and Coachella, while serviced by the same federally constructed facility, are accorded different administrative treatment as to excess land.
The reasons for the administrative treatment accorded Imperial were
announced in a letter, dated February 24, 1933, from the Secretary of
the Interior Ray Lyman Wilbur to the Imperial Irrigation District.25
SeeAppendixE fortext.
24 Solicitor's

Opinion, M-33902 (May 31, 1945).

See Appendix H.

20 The Wilbur letter was written within three months following execution of the contract.

While not relevant to the conclusion reached In this opinion, the record is ambiguous as
to whether the Department had actually determined the excess land laws not to be applicable to Imperial Irrigation District prior to the execution of the contract. There is no
direct evidence of such a conclusion. To the contrary, the only record we have been able
to find of consideration of the question prior to the execution of the contract indicates
that the excess land limitations did apply. On November 4, 1930, Executive Assistant to
the Secretary Northcutt Ely stated that the excess land laws would have to be enforced
in Imperial Valley. (Response No. 3 by Northeutt Ely. See Appendix D.)
The Wilbur letter itself states that the question was raised "early in the negotiations"
and adds that "upon careful-consideration the view was reached that this limitation does
not apply to land now cultivated and having a present water right." When this conclusion
was reached, the Secretary did not say.
.The genesis of the Wilbur letter-is found in a letter of February 4, 1933 (Appendix B),
from Mr. Coffey to Porter W. Dent, Assistant Commissioner and Chief Counsel of the
Bureau of Reclamation.
-Mr. Coffey's letter takes no: position but reports a conversation with Mr. Charles L.
Childers, general counsel for Imperial. - Mt. Childers apparently told Mr. Coffey that Mr.
DIent and Judge Finney, the Solicitor had agreed during the contract negotiations that
acreage limitations did not apply to Imperial. He requested a formal Solicitor's ruling to
that effect but significantly, said Mr. Coffey, "le doesn't want any formal ruling, of course,
If the Solicitor were to hold that the limitation applies *
Assuming the Childers' conversation was correctly reported by Mr. Coffey-we have
nothing directly from Mr. Childers-two facts are-evident: first, that Mr. Childers Is not
,certain that the application of the excess land laws Is precluded by failure to incorporate
detailed provisions in the contract; and, second, that he is not sufficiently certain that a
conclusion has been reached that the excess land laws do not apply to preclude the possibility that a formal opinion might declare that they do. Mr. Coffey's letter was transmitted to- Mr. Ely by a memorandum of February .7, l9~3
(Appendix B), from Mr. Dent. While the Dent memorandum, like the Wilbur letter,; states
that the question of applicability of the 160-acre lmitation was raised "early in the negotiations connected with the All-American. Canal contract," Mr. Dent went on to say that
-"So far as I am advised, all who have given this matter consideration agree that this
limitation does not apply to lands now cultivated and having a present water right. The
view has been, and is, I believe, that those lands having already a water right, are entitled
to have such right recognized without regard to the acreage limitation mentioned." It Is to be noted that while Mr. Dent stated that the question had arisen "early in the
negotiations," he did not state that it had been then resolved. His remarks which follow

510

tOF
DECISIONS

THsE DEPARTMENT OF THE INTERIOR

[71 LD.

Secretary Wilbur based his conclusion that the excess land laws

do not apply to the private lands in the Imperial District on two
contentions. The first was that no "sale" of a water right had ocurred within the meaning of section 5 of the Reclamation Act of June 17,
1902,26 because the private lands in the Imperial District had a vested
water right which was recognized by the Congress in section I of the
Project Act through the water-charge exemption.
Secretary Wilbur's understanding of the word "sale" in section 5
of the 1902 Act has already been disposed of, and the fact, thatCongress gave Imperial an exemption from charges "for water and the
use, storage, or delivery of water" does not constitute the granting
of a water right.
This point is not material to the question being considered in this
memorandum since, as has been shown, the ownership of a water
right does not preclude the application of the excess landlaws.
However, if it were material, it must be pointed out that the language
of section1 of the Project Act does not in terms create or recognize
a water right, it merely exempts from a charge. And as already noted
"the established rule of construction in such cases is, that rights,
privileges, and immunities not expressly granted are reserved. There
is no safety to the public interests in any other rule." The Delaware
Rairoad Taxn (Minot v. The Philadelphia,
W . & B. R.R.), 85 U.S.
(18 Wall.') 206,225 (1874).
that statement are as susceptible to a present resolution of the
matter as to a resolution n
the course of the negotiations.
By memorandum of February I, 1983, Mr. Ely advised Mr. Dent
that he concurred in
the Dent view and requested Mr. Dent to prepare what became
the
ilbur letter
(Appendix
C).
The
o
nly other contemporary departmental record heightens the ambiguity
as to when
the conclusion announced in the Wilbur letter was actually 'reached.
This is the March 1,
1988, letter from Mr. Dent to Mr. Coffey (Appendix F)H. In this
letter Mr. Dent referred
to the opinion that he had shared with Mr. Coffey early in
the negotiationos that some
specific provision should be inserted regarding acreage Ililtation.
He then "stitttd that
representatives of the District feared that a specific provision
"would only be confusing
and make ratification by the landowners more difficult." He went
on to say that the
ground relied on by the Wilbur letter, i.e., non-applicability of
the creage limitation to
lands having a vested water right, "is the ground upon which you
and I with reluctance
agreed to elimination of the specific provision regarding acreage
limitation." It is not
clear from this statement whether Mr. Dent reluctantly agreed
with that ground prior
to execution of the contract, or only reluctantly agreed to delete a
reference to excess lands
on In
that
anyground.
event, in the extensive departmental files covering the negotiation
of the Imperial
contract, save for Mr. Ely's memorandum of November 4, 1980,
there has been found no
contemporary record either of legal analysis or discussion of the excess
land question. On
the other hand, these files do reveal that counsel for the Imperial District
was 'nqt satifled that a decision had been reached in the Departmen t prior
to execution of the contract,
and sought formal assurance onthequestion. The request
for formal decision was
rejected
in favor of the nformal Wilbur letter. Neither in that letter nor
in the memoranda leadIng up to its preparation s the ambiguity of when the decision was
first reached resolved.
2582 tat. 89. "No right to the use of water for land n private
ownership shall be
sold for a tract exceeding 160 acres to any one landowner
t s
* *
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For the same reason the requirement in section 6 for "satisfaction
of present perfected rights" cannot be read as insulating the District
lands from acreage limitation. It is not in plain terms an exemption
from the limitations of reclamation law in connection with the obligation to repay the cost of Imperial Dam and the All-American Canal.
We turn now to Secretary Wilbur's second contention, namely, that
the Department had interpreted section 5 of the 1902 Act to permit
the recognition of a water right for more than 160 acres in single
ownership by allowing the continued flow of water covered by the
right through federal project facilities.
This had been the position of the Department in the special situation where existing physical facilities were being; acquired by the
Government for incorporation in a project. In such cases, lands to
which the water right was appurtenant were considered to be outside
the project.
The first authority cited by Secretary Wilbur, Opinion of Assistant
Attorney General, 34 L.D. 351 (January 6, 1906), serves to illustrate
the limited nature of this practice. There, an entire irrigation system
already -partially completed and in service, owned by a private land
and irrigation company, was proposed to be acquired by the United
States at a purchase price of $15,000. It was to be incorporated into
a larger federal reclamation project (East Umatilla). The agreement contemplated that some 8,000 to 9,000 acres of project land owned
by the company would, be placed in trust for sale to individuals in
units conforming to the acreage limitations prescribed in accordance
with sections 4 and 5 of the 1902 Act.
The company's water rights, held or claimed, were to be included in
the conveyance to the United States except for the reservation by the
company of a water right sufficient to irrigate 300>acres of land it
proposed to retain. It was explained by the Director of the Geological
Survey (of which the;Reclamation Service was then-1905-a part)
that to purchase the water right for the 300 acres would require a
larger expenditure than could be justified. 2 7 The government agreed
to satisfy this right through project works. The company was not to
pay any construction charges although it was to pay for operation and
maintenance.
The Director pointed out that:
The furnishing of this water supply as part consideration is therefore a condition favorable to the United States. Besides; it is the usual practice in cases
27 Memorandum from Director, Geological Survey, to Secretary of Interior, November 16,
1905. See Appendix A.,
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where an existing irrigation system is purchased for enlargement, to agree to
furnish a water supply to the prior owners, frequently without even reserving
the right to make a charge for maintenance. This practice is founded on sound
business principles for it is always cheaper to furnish the water when available
than to buy the right to water which has already vested.
*

*

*

*

*~

~

*

*

If for instance the government were merely to recognize a vested right for
water for 300 acres, the company could utilize the right only by building a canal
system paralleling the government system or else the government would be
required to forego the advantage of using the company's works now constructed.

-le viewed section 10 of the 1902 Act 28 as authorizing the arrangement.
Assistant Attorney General Campbell, to whom the matter was
referred for consideration, thereupon issued the decision cited in the
Wilbur letter. The Assistant Attorney General concluded that under
the transaction, the 300 acres covered by the reserved right, "is not
brought within the limits of [the] project," Supra at 354. He held
that the agreement did not conflict with section 529
The cases of the Newlands (Truckee-Carson) and North Platte
projects alluded to by Secretary Wilbur involved comparable purchases
of existingprivate irrigation works.30
This practice referred to by Secretary Wilbur is not a precedent
for the Imperial Valley situation. The United States acquired no
preexisting facilities; the Imperial lands were not only a part of the
project, they were the primary reason for the project; and finally,
the lands in Imperial were not exempted from, but were expressly
required to repay, construction charges for the All-American Canal,
Imperial Dam, and appurtenant structures "in the manner provided
.by the reclamation law." Section 4(b) of the Project Act.
On the other hand, the practice of the Department in respect or
the carriage of water through reclamation project facilities for the
irrigation of desert land entries, shows an intention to apply, excess
2832 Stat. 390, 43 u.s.c. sec. 373.
The section authorizes the Secretary "to perform
any and all acts and to make such rules and regulations as may be necessary and proper"
for the purpose of carrying the provisions of the Act into full force and effect.
:> While the Wilbur letter does not cite it, the 1906 ruling was followed on May 31, 1910,
by a departmental regulation (38 L.D. 637, para. 45), which is currently found at 43 CFR
230.70:
The provision of section 5 of the act of une 17, 1902 (32; Stat. 389; 43 U.S.C. 381,.
892, 431, 439), limiting the area for which the use of water may be sold, does not
prevent the recognition of a vested right for a larger area and protection of the same by
allowing the continued flowing of the water covered by the right through works constructed by the Government under appropriate regulations and charges.
As is apparent from comparison of its text with a headnote to the 1904 decision, this
regulation was evidently intended as no more than a codification thereof.
m See Department of the Interior econd Annual Report of the Reclamation Service,
1902-3, at 368-69 (1904), and Fousrth Annual Report of the Reclamation Servioe, 1904-5,
at 236 (1906).
Anna M. Wright, 40 L.D. 116 (1911), also referred to in the Wilbur letter, merely cited
the 1910 regulation. It has no relevance to the question here involved.
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land limitations of reclamation law if project benefits are received.
This situation is analogous to that presented by the privately owned
lands in the Imperial Irrigation. District.
To -obtain a desert land entry, an entryman must demonstrate the
fact and legal sufficiency of his water right. If the claim is one of
an appropriative right, he must show that he has taken all necessary steps to perfect that right as one of the requirements of making
final proof. Instruction, November 16, 1906, 35 L.D. 305, 43 CFR
2226.1-5 (h).
By section 5 of the Act of June 27, 1906 (34 Stat. 520, 43 U.S.C. see.
448) a desert land entryman is permitted under certain circumstances
to bring his entry under a reclamation project and obtain a water
supply -through the project if he complies with reclamation. law and
relinquishes that part of his entry in excess of 160 acres. The Department's regulation under this act states, however, that-.
Special attention is called to the fact that nothing contained in the act of
June 27, 1906, shall be construed to mean that a desert-land ntryman who owns
a water right and reclaims the land embraced in his entry must accept the conditions of the reclamation act of June 17, 1902, but he may proceed independently
of the Government's plan of irrigation and acquire title to the land embraced
M
in his desert-land entry by means of his own system of irrigation."

In short, the desert land entryman, who for this purpose is treated
like the owner of patented lands, has a choice. He can rely on his
own efforts to convey his water' to his entry without assistance from
the government project, thereby avoiding the requirements of the
reclamation law, or he can, participate.

In

the latter case he must

observe the law's requirements including land limitation
It

is evident that

neither the existence nor nonexistence of: a vested

water right is itself determinative of whether the excess land laws are
applicable in any gi'veh'case.
VViere, as here, the claimants of existing water rights have, sought and obtained the'construction of a federal reclamation project to eliminate the hazards

of drought, flood

and silt and to 'obtain a canal entirely within the United States, they
must accept'the conditions imposed by federal law.

Administrative Practise
SubuSequent to the Wilbur Letter
As soon as the Wilbur letter was issued representatives
District expressed concern that

of the

reliancehad been placed exclusively

on section 5 of the 1902 Act whereas the principal problem was the
al Regulations, May 31, 1010, 38 L.D. 646, para., 78; currently, 43 CPR 230.110.
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effect of section 46 of the 1926 Act. Assistant Commissioner and
Chief Counsel Dent replied 22 to this suggestion by stating that section
46 was only an incorporation of section 5 of the 1902 Act as construed
by: the Wilbur letter. Dent conceived, albeit "with reluctance," that
section precluded application of the excess land laws to lands having
a vested water right. We have already disposed of this argument
and have analyzed section 5 of the 1902 Act and the Acts supplementary thereto, including section 46 of the 1926 Act.
Mr. Dent also argued that the Boulder Canyon Project Act was
complete in itself and did not incorporate reclamation law. This
argument completely ignores the import of sections 1, 4(b), and 14
of the Project Act.
In 1944, William E. Warne, Assistant Commissioner of Reclamation, testifying before a Senate subcommittee, stated that acreage
limitation provisions relative to private lands were not carried into
effect by the Boulder Canyon Project Act. and had not been applied
to Imperial Valley.3- The following day, the Assistant Commissioner
qualified this- testimony by linking the exemption not to the law but
directly to the Wilbur letter,34 thereby revealing that his statements
were not based on new and independent legal research.
Doubts as to the legal validity of the Wilbur opinion were expressed
in December of 1944 in connection with negotiations for a supplemental contract between the United States and the Coachella Valley
County Water District. Commissioner of Reclamation Bashore advised the Secretary on December 1, 1944, thatProbably because of an informal decision of the.then Secretary of the Interior,
Pay Lyman Wilbur * * *, the Coachella contract of October 15, 1934, contained no provision for enforcement of the excess-land provisions * * *. The
correctness of the 1934 contract's disregard of the excess-land laws is doubtful,
in the opinion of the Chief Counsel of the Bureau; and he is of the opinion that
the proposed contract is subject to the excess-land laws * * *. Because theapplicability of a Departmental ruling is involved, and perhaps the soundness of
that ruling, I recommend that this matter be referred to the Solicitor for an
opinion on the applicability of the excess-land laws to the proposed contract.`

The matter was referred to Solicitor Fowler Harper, who rendered
a formal opinion holding that the Wilbur letter was not intended to
apply to Coachella lands.3 6 But this limited finding did not prevent
the Solicitor from raising serious doubts as to the validity of the
Wilbur opinion. In contrast to the Wilbur letter, Fowler Harper's
81Letter

from Porter W. Dent to Richard J. Coffey, March 1, 1933.

See Appendix F.

961 before the Subcommittee of the Senate Committee on Commerce,
78th Cong., 2d Sess., pt. 5, at 599 (1944). See Appendix G.
Id18.at 764.
5 Memorandum from Commissioner Bashore to Secretary Ickes, December 15, 1944.
3 Solicitor's Opinion, M-33902 (May 31, 1945).
See Appendix i.
3 Hearings on H.R.
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opinion construed the Project Act as incorporating the excess land
provisions of the reclamation law.
The apparent inconsistency in administrative treatment on excess
lands accorded the Imperial and Coachella districts gave rise to an
inquiry from the Veterans of Foreign Wars to the Secretary in March
of 1948. In reply, then Secretary Julius A. Krug confirmed the fact
that different administrative practices were followed with regard to
the two districts:
Concerning * * * the substantive questions which relate alike to both districts,
we have concluded that inasmuch as the Secretary of the Interior then charged
with the administration of law construed the acreage limitation as not being
applicable to lands of the Imperial Irrigation District under the facts as he
then understood them, and it being clear that the then owners and subsequent
purchasers of irrigable lands'i the Imperial Irrigation District were entitled
to rely upon advice from the Secretary and thus establish an economy in the
district consistently with that advice, they should not now be abruptly advised
that the economy of the project is to be changed under a contrary ruling of the
present officer charged with the administration of the law.
To the extent, therefore, that the actual fact situation with respect to lands
and water rights may be identical in the two districts in question, and to the
extent that the advice furnished in the Coachella case would otherwise be
applicable in the Imperial case, we feel that we must allow that inconsistency,
if such there be, to continue. I think that you will understand the position which
the Department must take in this matter in fairness to those who have relied
on its action, even though that action might now be subject to valid questionY S

It is pertinent to observe that Secretary Kinug does not purport to
give a legal interpretation of the Imperial question in the above entry.
Solely in deference to considerations of economic reliance, the Secretary elected to continue the practice of exempting the Imperial
lands from acreage limitations.
In 1958 the question of acreage limitation in Imperial Valley was
raised outside the Department of Interior in proceedings held before
the Hon. Samuel H. Rifkind, Special Master of the Supreme Court,
in the case of Arizona v. California. In its oral argument the State
of Arizona sought certain admissions relative to Imperial Irrigation
District's noncompliance with the excess land provisions of the reclamation law. 3 8 The Special Master asked that memoranda be submitted on the question of whether a motion for admission ought to be
granted. Pursuant to this request the Solicitor General of the United
States, Hon. J. Lee Rankin, sought the views of the Solicitor of the
Department of Interior, Elmer F. Benett
Solicitor Bennett, while
-vLetter from Secretary Kiug to H. C. Herman, April 27, 1948.. See Appendix I.
Record, vol. 94, pp. 15, 550-15, 601, Arizona v. California, 373 U.S. 546 (1963).
a' Letter from the Hon. J. Lee Rankin to Elmer P. Bennett, January 24, 1958.
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doubting that acreage limitation had any relevance to the major
issue of water entitlement, voiced the following concerns which were
reminiscent of those expressed a decade earlier by Secretary Krug:
** *

I have not had occasion to undertake-a legal analysis of the respective

views- heretofore expressed by Secretary Wilbur and former Solicitor Harper.
Whatever the conclusion might be, to my mind the time has long since: passed
when it is realistic and practicable to do so.
*
The water contract between the United. States and, the Imperial Irrigation
District was executed December 1, 1932, some 25 years ago. The negotiations
leading to the contract were lengthy and extensively in the public view.' Except
at the time of court confirmation, I am not aware of any challenge as to the
legality of the contract during this entire period. Water has been delivered
to, the lands of Imperial District pursuant to the contract since the .early
1940's. I am not aware that any administrative action has been proposed or
taken either by the. preceding administration or by this one to recognize or
enforce application of the 160-acre limitation to the lands of the Imperial
Irrigation District. 4 0

It is important to note that no pretense was made at offering-a legal
opinion on the Imperial question.
The memorandum.filed in behalf of the United States took the position that the issue.of noncompliance had no relevancy to the Arizona
v.; Californiadispute at bar. 4 ' The Solicitor General did not refrain,
however, from0 expressing his opinion-on the merits 'of the issue posed
by'the' State of Arizona:
-Briefly, it may be stated that for the reasons stated in Solicitor Harper's
opinion, as well as others,: no conclusion seems permissible other than that the
limitations of the reclamation law, upon the quantity of privately owned lands
which might receive irrigation water under the All-American Canal are applicable in the Imperial Valley just as are the similar limitations relating to
public lands opened for entry within the district.4 2

Finally, there is the 1961 inquiry of the then Chairman of they
Senate Committee on Interior and Insular Affairs and the ilquiry of
Senator Kuchel in April of 1964 during the hearing on S. 1658- which
were adverted to at the'outset of this opinion.
Effect of Administrative Pracotice
The facts in this case apparently suggested to Secretary Krug and
Solicitor Bennett that the Wilbur letter, the long practice 'of nonenforcement and the reliance which may'have been placed on these
circumstances by private parties,.precluded a re-examination of the'
legal basis for the exemption of lands in Imperial Valley from acreage
0 Letter from Elmer F. Bennett to the Hon. J. Lee.Rankinj February 5, 1958. See
Appendix J.
4' Memorandum In Behalf of the United States with Respect to. Relevance of Noncompliance with Acreage Limitations of Reclamation Law, February 28, 1958,. Arizona v. CalfornldJ73U.S. 546 (1963). .,
2Id, at 3,, fn. . See Appendix

:
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limitations. Other circumstances have compelled us to make that
examination, and we have found Secretary Wilbur's ruling to be
without legal foundation. The question now is whether the Wilbur
ruling, the long practice of non-enforcement and the assumed reliance
can have the: effect of validating the exemption which was initially
without legal justification. The answer is, of course, that they cannot.
It is well settled that administrative practice cannot"

* *

thwart

the plain purpose of a valid law." United States v. City and: County
of San Francisco,310 U.S.. 16, 31-32 (1940). Even 'if it might be said
that Secretary Wilbur's interpretation of section 5 of the 1902 Act
was plausible, the law in 1933, when he wrote, inclu&ed'the 1912 Act,.
the 1914 Act and the 1926'Act, which clearly forbade the conclusion
he reached and which he completely ignored. As Judge Story said,
"One cannot wink so hard as not to see .. . . ." The Henry Ewbank,
1 Summ. 400, 11 Fed. Cas. 1166, 1168, Fed. Gas. No. 6,376 (1833).
Long practice, especially long practice of neglect, cannot make legal
that which was, initially illegal. The Supreme Court in Baltimore
and Ohio: Railway Co. v. Jackson, 353 U.S. 325 (1957) and United
States v. DuPont & Co., 353 U.S. 586 (1957), cases involving administrative positions of more than 60 and 40 years' standing, respectively,
upset them to require compliance with the plain language of the law.
Finally,'the fact that private parties may have relied upon the
Wilbur 'ruliig'would not alter our conclusion. "Of this it is enough
to say that the United States is neither bound nor estopped by acts
of its officers or agents in entering into an ar'rangement or agreement
to do or cause to be done what the law does not sanction or permit."
Utah Power & Light Co. v. United States, 243 U.S. 389, 409'(1917).
The Governmeit holds its interests in trust for all the people and
its agents cannot estop the United States by neglect or acquiescence,
United States v. California,332 U.S. 19,40 (1947).

State Court.Proceedings
The only issue remaining is whether the state court confirmation
proceedings or the decision in the Nalan case preclude present inquiry
into the validity of the administrative acreage limitation exemption.
It is clear that they do not.
The confirmation action (Hewes v. All Persons, No. 15460, Superior
Court of Imperial County, California) was filed in 1933 pursuant to
Article 31 of the Imperial Contract and in' accordance with section
46 of the 1926 Act.
,760039-65-4
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In a finding of fact the court concluded that the contract would
not impose excess land limitation 43 and it entered a decision holding
the excess land laws inapplicable.44
It suffices to say that the United States, not having intervened as a
party and, since it is not suable without its consent, not having been
reached by the "in rem" nature of the action, is not bound by either
the finding, the decision, -or indeed by the judgment finally entered.
The Malan case (alan v. InperialIrrigationDistrict) proceeded
in the same court and concurrently with the confirmation action.
Malan, an excess landowner, asserted the repayment contract to be
invalid under California law because it subjected the district to the
excess land laws. It was the Halan case that gave rise to the request
for a ruling which resulted in the Wilbur letter. Malan's case was
dismissed in the same unreported decision that confirmed the contract,
the court holding that the contract did not impose acreage-limitations.
Again, the United States not having been a party, it is not bound
by this decision. Contrary to Malan's contention it should be noted
that California law does not preclude an irrigation district from
contracting to observe the federal excess land laws. Ivanhoe Irrigation Districtv. All Persons, 3 Cal. Reptr. 317, 350 Pac. 2d. 69 (1960).
Conclusion
The Boulder Canyon Project Act by its plain terms incorporates
those provisions of law which impose acreage limitations on lands
served from federal reclamation projects. The Boulder Canyon Act
works, including the All-American Canal, Imperial Dam and appurtenant structures, are federal reclamation facilities. Nothing in
the history of the Project Act and nothing in the legislative history
of reclamation law modifies what has been expressed by Congress as
its plain intent.
The interpretation in the Wilbur letter of the meaning of the
Project Act was clearly wrong and could not effect a change in the
statutes enacted by Congress. The fact that the Department has
failed for over 30 years to enforce the excess land laws acreage limitations in Imperial Valley cannot legitimize a violation of public policy contrary to the spirit and the letter of the law.
I have concluded, after a consideration of all issues, that the question stated on page 3 of this memorandum must be answered in the
affirmative: Privately owned lands in Imperial Irrigation District,
"Finding of Fact No. 35, July 1, 1983.
"Superior Court, Imperial County, unreported.

49&1

519

APPLICABILITY OF. TIE EXCESS
E
LAND LAWS
LN
IMPERIAL IRRIGATION DISTRICT LANDS
December 31, 1964

even those; assumed to have vested Colorado River water rights, are
subject to the excess land laws.
FRANK J. BARRY,

Solicitor.

APPENDIX
This Appendix is voluminous because many of the records which
are pertinent to this opinion are not published elsewhere.
Items:
A Memorandum from the Director of Geological Survey to the
Seetary of Interior,. November 16, 1905.,
B Memorandum from Porter W. Dent to Northcutt Ely, February
7, 1933.
C Memorandum from Northcutt Ely to Porter W. Dent, February
16,1933.
D Item No. 8 posed by Richard J. Coffey and response No. by
Northcutt Ely, November 4, 1930.
E Letter from Secretary Wilbur to Imperial Irrigation District,
February 24,1933.
F Letter from Porter W. Dent to Richard J. Coffey, March 1, 1933.
G Testimony of William. E. Warne, Assistant Commissioner of
Reclamation, during Hearing on H.R. 3961 before a subcommittee of the Senate Committee on Commerce, 78th Cong., 2d
Sess. 599,764 (1944).
H Solicitor Harper's Opinion, M-33902 (May 31, 1945).
I Letter from Secretary Krug to H. C. Hermann, April 27, 1948.
J Letter from Solicitor Bennett to Solicitor General Rankin,
February 5,1958.
K Footnote 5 of the Memorandum in Behalf of the United States
with Respect to Relevance of Non-Compliance with Acreage
Limitations of Reclamation Law, filed in the case of Arizona v.
California,No. 10 Original, October Term 1957, Before the Honorable Simon H. Rifkind, Special Master.
L Letter from Senator Clinton P. Anderson to Secretary Udall,
August7, 1961.
M Letter from Secretary Udall to Senator Clinton P. Anderson,
May 15, 1962.
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APPENDIX A
November 16, 1905
The Honorable the Secretary of the Interior.
Dear Mr. Secretary:
By reference from the Department under date of November 11,
I am in receipt of my letter of the 8th instant recommending that
$1,0009000 be set aside for the Umatilla Project in Oregon.
Said letter was returned with the following indorsement:
Respectfully returned to the Director of the Geological Survey for report on
the following propositions:
1. Do not the provisions of paragraph 2 of the enclosed agreement conflict
with the provisions of paragraph 5 of the Reclamation Act prohibiting the right
to the use of water on land in private ownership in excess of 160 acres.
I
2. Are not the provisions of paragraph 11 likewise in conflict with the provisions of said paragraph 5 of the Reclamation Act.
3. What authority has- the Secretary of 'the Interior, under existing law,
to approve the provisions of paragraph 13 of said agreement which contemplates
the extension of time for compliance with the provisions of the Desert Land Act.
Return all enclosed papers with your reply.

The first proposition calls attention to the provisions of. paragraph. 2 and asks whether or not they conflict with the provisions, of
section 5 of the Reclamation Act, "prohibiting the right to the use
of water on land in private, ownership. in excess of 160 acres."
In paragraph 2 of the contract it is provided that the-United States
shall recognize a vested right in the said company for 300 acres to
be hereafter selected by it.. These lands are now owned by the company and it has, as stated in my letter of transmittal,' partially
completed the construction of a canal system to irrigate them. The
company had already furnished water to certain of its lands and proposed to continue the construction until the canal would be completed
to cover the entire area owned by. it, which would give them a vested
right for water for nearly 9,000. acres.. The claim to water for the
greater part or the whole of this area would then be, established, for
the company has been diligently prosecuting its work.
:
There has already been established in theS company a. vested right
to the use of part of these waters and the company would either require the recognition of this right or else payment at te rate of $50 an
acre therefor. This would be, a much larger amount than is involved
in furnishing the water supply in question for 300 acres, for the reason that the right of the company to a certain amount of the waters
of Umatilla River can.be utilized in the project without, additional
expense.
As the entire project is intended to irrigate about 20,000 acres, the
amount of water required to irrigate 300 acres would be one-sixty-
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-sixth of the entire amount of water carried in the system, and as the
main feed canal of the reservoir is to carry flood water and must be of
sufficient size to carry a large volume in a short time, the storage of
the added quantity required for 300 acres would involve no additional
expense. Furthermore, the lateral system of the project must cover
the entire area irrigated and would necessarily be built of the same extent whether or not these 300 acres, were to be irrigated.
The furnishing of this water supply as part consideration is therefore a condition favorable to the United States. Besides it is the
-usual practice in cases where an existing irrigation system is purchased for enlargement to agree to furnish a water supply to the prior
owners, frequently without evenreserving the right to make a charge
for maintenance. This practice is founded on sound business principles for it is always cheaper to furnish the water when available than
to buy the right to water which has already vested.
The water right for at least 300 acres has now vested in the company and it is such a right as would be subject to the provisions-:of
section 8 of the Reclamation Act, that nothing therein "shall be construed as affecting or intended to affect or to in any way interfere
with the laws of any- State or Territory relating to the control,
appropriation, use or distribution of water used in irrigation or any
vested rightacquiredthereunder."
If for instance the government were merely to recognize a vested
right for water for 300 acres, the- company could utilize the right only
by building a canal system paralleling the government system or else
the government would be required to forego. the advantage of using
the company's works now constructed.
In the former case the' government would be required to pay the
company the additional cost:to' them of new construction without
deriving any benefit from such expenditure, for the government system as proposed would carry the required water supply without extra
cost for construction. The necessary crossing and recrossing of a
parallel system would also add to the cost of the government system..
In the latter case the government would be required to spend a
greater sum in the construction of its system because it would not have
the use of the excavation and other work already performed by the
company. There would be further expense for right-of-way as most
of the odd sections crossed are railroad lands now in the hands of other
parties.
Congress could not have had in mind that the vested rights should
be recognized and at the same time deprive the parties of the existing
means of conveying the water, for such has not been the practice, as
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must have been well-known to all the members of Congress from the
Reclamation States. In fact the laws of most western States provide
for the enlargement of ditches and occupation in common by the
parties, and the courts of all the States of the West have repeatedly
recognized this right, which is just as essential in irrigation matters
as the common right of occupancy of canyons, passes and defiles by
railroad companies, recognized by section 2 of the Act of -Congress of
March 3,1875 (18 Stat. 482).
It is understood by this office that section 8 of the Reclamation Act
authorizes and requires the Secretary of the Interior to recognize such
vested rights and it has heretofore been the policy of the engineers
of the Reclamation Service in negotiating contracts of this kind to
provide for the recognition of such rights and the furnishing of the
water whenever this plan would be cheaper than to pay for the water
rights involved.
It is believed that the prohibition of section 5 of the. Reclamation
Act that, "no right to the use of water for land in private ownership
shall be sod for a tract exceeding 160 acres to any one landowner,"
does not apply to: such cases as this, because the water right is not
sold, belonging as it does to the company, and such ownership being
recognized by the contract.
This water right having vested in the company and not being subject to sale by the Secretary of the Interior, the carriage of the water
does not seem to be prohibited by the Reclamation Act.
'I find nothing in the Reclamation Act which prohibits such treatment of vested rights to the use of water, and the general authority
given to the Secretary of the Interior by section 10 of the act, "to perform any and all sets and to make such rules and regulations as may
be necessary and proper for the purpose of carrying the provisions of
this Act into full force and effect" was evidently intended to cover the
many details of administration of this -kind arising in' comection with
such 'a complex business system as a large irrigation enterprise, and
which could not be specifically provided for in a general act.
This question was considered by the Department in passing upon
the purchase of the system of the Klamath Falls Irrigating Company
(Ankeny Canal), October 9, 1905 (Assistant Attorney General's
opinion of October 3) and doubt was expressed upon these points.
The negotiations with the Maxwell Land and Irrigation Company
had been concluded and the form of contract agreed upon, before this
opinion was known to the engineers engaged upon this matter.
The present contract was submitted to the Department for consideration in connection with a discussion which was in course of preparation for presentation to the Department in order that these questions
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might be again considered along lines similar to the present discussion. The letter concerning the Klamath Falls Irrigating Company's
case will be forwarded in a few days.
The second proposition of the endorsement refers to paragraph 11
of the contract with the company. The intent of the paragraph is
to permit the company to operate its present water system and to
supply to certain parties, with whom they have contracts, water sufficient to complete their cultivation under the Desert Land Act, until
such time as the government project shall be completed and in operation. The government undertakes no responsibility for furnishing
water to the lands specified under this paragraph in schedule A. The
company is to continue. the operation of its system for this purpose
until the govermuent system has been completed, in which case the
parties in question will either make application under the Reclamation
Act or receive no further water supply. It was stated to the engineers
negotiating this agreement that these parties proposed to make final
proof next year.
It was supposed that the provisions of paragraph 11 would be
acceptable as they canot be understood as placing any obligation
upon the government to furnish water to the lands listed in schedule A.
The third proposition of the indorsement of the Secretary relates
to paragraph 13 of the contract with the company, in which it is
agreed, (1) that the desert land entrymen listed in schedule B may
complete the acquisition of their lands by obtaining water under the
Reclamation Act; (2) that they shall have such extension of time in
which to conform to the requirements of the desert land act as may
become necessary on account of their obtaining water for such lands
from the reclamation project; -and (3) that water shall not be furnished for-more than 160 acres to each of such claimants.
The first and third of these provisions conform to the decision of
the Secretary of the Interior of July 14, 1905 (Department letter No.
2304-1903), holding that desert land entrymen could be recognized
as proprietors of the land entered, within the spirit and purpose of
the Reclamation Act, and that if the entry involves more than 160
acres of irrigable land the entryman must relinquish the excess.
The second provision of paragraph 11 of the contract involves the
question of extension of time. In the Departmental letter referred
to it was stated that it is not advisable to anticipate that question.
As the matter of extending the time for these desert land entries was
of great importance, it was deemed advisable that the matter should
be made part of the contract and in that manner be brought to the
attention of the Department for consideration and decision.
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The company, as stated in paragraph 12 of the contract, is under
obligations to furnish water to these entrymen in order that they
shall be able to comply with the Desert Land law, the entries having
been made in view of the proposed construction of the company's canal
system which would probably have been completed next spring if the
government project had not intervened.
These entrymen would be left in a very uncertain position as to the
validity of their entries if they should bring themselves within the
provisions of the Reclamation Act in pursuance of the provisions of
Departmental letter of July 14, 1905, and at the same time find themselves unable to make proof under the Desert Land Act. It would
therefore be unlikely that any of them would bring their lands within
the project until it should be determined that they would be permitted
to make final proof when the Government had furnished water from
the project, even though at a later period than was contemplated by
their entries.
The entrymen could not be expected to release the Maxwell Land &
Irrigation Company from its obligation to furnish the water unless
they were assured that they could make proof by means of the water
supply furnished under the Reclamation Act.
If they were compelled to rely upon the smaller system of the
company which would be built if the Reclamation project were not,
the lands might be irrigated sufficiently to comply with the Desert
Land Act but they would not be nearly so productive as if irrigated
under the reclamation project. It is therefore not only an advantage
to the project if these entrymen can be brought within the provisions
of the Reclamation Act, but also of general benefit to the Government
and all public interests, as providing for a more efficient and productive use of the land in question.
The authority of the Secretary of the Interior to allow final proof
to be made at such time as would be possible under the Reclamation
project seems to be deducible from several Departmental decisions,
as for instance the case of Thompson v. Bartholet, 18 L.D. 96 (1894).
The rule of the board of equitable adjudication therein quoted specifies certain causes of failure on the part of the entryman which can
be considered in connection with the matter of confirming the entry,
among them, "obstacles which he could not control.":
The conditions existing in these cases would come within this description as the withdrawal of this company and its decision not to
complete its system would clearly be an obstacle which he could not
control.
Under the decision in Thompson-v. Bartholet, spra,a continuance
of the effort on the part of the entryman to comply with the law in
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good faith would authorize'the acceptance of his' proof after the expiration of the statutory period and bar the attachmnnt of an adverse
claim.: i ' - ' '
a
- vese
Under the terms of Departmental letter of July 14, 1905' referred
to, the question of' extending tha time was left unsettled and; it was
therefore 6assumed that an investigation of the matter along the lines
herein indicated might result in a decision that such actiolncould be
authorized, and it was supposed that upon consideration of the sontract in question the Department would decide whether such action.
could be taken.
The papers transmitted are herewith returned as directed.
Very respectfully,
THOMAS WALCOT,

Director;.
APPENDIX B
Memorandum for Mr. Elyo

Fe6ruary7,1933

Attached letter of February I from District Counsel Coffey is;self-;
explanatory.
This letter refers to the suit now pending in the Superior Court of
Imperial County, California entitled CharlesMalaniv. IAperial'irrigatiwn Districtet al. Among other things the complaint in this case contains the followingallegation:
And. it is further provided by the reclamation law of the United States that
water shall not be delivered from'any canal so constructed by the Secretary of'
the Interior under the said reclamation law to any landowner owning more than
160 acres of land.

The foregoing is an incorrect statement of the reclamation law in this
respect. Presumably the pleader intends to refer to section 5 of the
Reclamation Act of June 17,1909, which' reads in part as follows:
No right to the use of water for land in private ownership shall be soZd for a
tract exceeding 160 acres to any one landowner, and no such sale shau be made
to any landowner unless he! be an actual bona fide resident on such land, or
occupant thereof residing in the neighborhood of said land, and no such right shall
permanently attach until all payments therefor are made.

It will be noted that the reclamation law instead of providing, as
alleged, that no water shall be delivered from a canal constructed by
the Government to any tract exceeding 160 acres in area, provides that
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no water shall be sold for a tract in excess of 160 acres in single
ownership.
The All-American Canal contract with the Imperial District does
not provide for the sale of storage water for use in the Imperial and
Coachella Valleys. The contract, in article 17, provides merely for
the delivery of water for use.in these valleys through the works to be
constructed by the United States. No charge. whatever is made for
the water so to be delivered, and under the provisions of the Boulder
Canyon Project Act no such charge can legally be made. From section
1 of this act for convenient reference the following is quoted:
* * * Provided, however, That no charge shall be made forwater or for the use,
storage, or delivery of water for irrigation of water for potable purposes in the
Imperial or Coachella Valleys * *

Early n the negotiations connected with the' All-American Canal
contract the question was raised regarding whether and to what extent the 160-acre limitation is applicable to lands to be irrigated from
this proposed canal. So far as I am advised, all who have given this
matter consideration agree that this limitation does not apply to lands
now cultivated and having a present water right. The view has been,
and is I believe, that these lands haviing already awateright, are
entitled to have such right recognized, without regard to the ,acreage
limitation mentioned. Congress evidently recognized that these lands
had a vested water right when the provision was inserted that no
charge shall be made for-the storage, use or delivery of water to -be
furnished these areas.
,In connection with the activities of the Bureau it has been held that
the provisions of section 5 of the reclamation act restricting the sale
of a right to use water for land in private ownership to not more than
160 acres will not prevent the recognition of a vested water right for
a larger area, and protection of the same by allowing the continued
flowage of the water covered by the right through the works constructed by the Government. (Opinion of Assistant Attorney General, 34 L.D. 351 (1906) ; Anna M. Wright, 40 L.D. 116 (1911)). On
many projects it has been the practice to recognize vested rights in
single ownership in excess of 160 acres and to deliver the water necessary to satisfy such rights through works constructed by and at the
expense of the Government. This is true of the Newlands project, the
North Platte project, the Umatilla project, and others.
Is is my view that the limitation quoted from section 5 of the Reclamation Act does not apply to those areas now cultivated and having a
vested right to the use of water.
The provision quoted from section 5 relates to land in private ownership. This of course would not apply to the tributary public lands
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to be included within the boundaries of the district. While this particular provision would not be applicable to the public lands, they
would be governed by section 4 of the reclamation act and other provisions which limit the area of public lands that may be entered to a
farm unit required for the support of a family. This area will be such
as may be fixed by the Secretary, consisting of not less than 10 nor
more than 16Q0 acres. (Section 9 of the Boulder Canyon Project Act
and act of June 27, 1906, 34 Stat. 519).
This matter is submitted for your consideration and such action as
may be considered advisable.. If the Department is in agreement with
the foregoing I believe a letter to the district or a formal decision to
that effect would be helpful.
PORTER W. DENT,
Assistant Comnmnsioner.

608 Grant Building,
Los Angeles, California,
February4,1933.

Air. P. W. Dent
Assistant Commissioner
Bureau of Reclamation
Washington,D.C.
Dear Mr. Dent:
Mr. Childers, attorney for Imperial Irrigation District, advises
me that he is very much worried over that particular part of the complaint in the Malan suit, copy of which you have in the files at Washington, which:cldaisthat the All-American Canal contract is illegal
because of the feature of the general reclamation laws -which restricts
the use of water to one hundred sixty acres. He advises me, also, that
at one time he discussed the matter with Judge Finney, and with you,
and that you were both of the opinion that the 160-acre restriction on
the use of water, found in the reclamation laws, didn't apply to the
All-American Canal contract.
Childers is very anxious to get a ruling on the point from the
Solicitor, prior to the hearing of the confirmation proceedings and
the Malan suit, both of which are to be called up for hearing on March
6, next; provided, that such ruling would be that the 160-acre limitation did not apply. He. doesn't want any formal ruling, of course,
if the Solicitor were toehold that the limitation applies so far as Imperial Irrigation District is concerned.
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I wonder if it wouldn't be a good plan for you to discuss the matterwith Judge Fimiey and see what may be done in this regard.
As you have: noted from a clipping which sent in the other day,..
Directors DuBois and Blair were defeated .at- the general district
election held February 1. They were strong supporters of Mark. Rose,.
but the campaign issue which seemed to have ousted:them was-that
they were not doinig their best to bring about construction of the AllAmerican Canal. The press states that a campaign is now under wayto recall Directors Aten. and Adams, on the claim -that they too, arehindering consummation of the All-American Canal deal.
* Sincerely yours,
RICHARD J. CO'EY,
Di-strict CounseZ

X

APPENDIX C
Februtary16,1933Memorandum. for Mr. Dent
I agree with the views expressed in your memorandum of February T
regarding the case of Charles Malar v. Imperial IrrigationDistrict
et al. Will you be good enough to have a letter from the Secretary
to the Board prepared along those lines?
NORTHCIrTT ELY.

APPENDIX D
Item No. 8 posed by Richard J. Coffey for consideration in connection with the Imperial All-American Canal .contract (no date).8. Reclamation laws restrict individual holdings to 160 acres. How
.
doesthisaffect theDistrict.
Response No. 8 by Northcutt, Ely to Item No. 8, November 4, 1930:
8. The, Reclamation Law's limitation of 160 acres to a particular
owner presents a serious problem, in view of the fact that this
* being an existing project, includes many farms with larger area.
I see nothing to do but enforce it unless the Imperial Irrigation
District can get new. legislation. In any event, enforcement of
this requirement would undoubtedly have a salutary effect on
suspected speculative activities in that locality.
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APPENDIX

E
Ft6ruary 4, 1932

Imperial Irrigation District,
.El Centro, California
Gentlemen:'
' Information at hand indicates that in connection with the contract
-with your district signed by me on behalf of the United States under
,date. of December 1, 1932, some question has, been, raised concerning
.the maximum area of land in single ownership that may be irrigated-rom the proposed All-American Canal. My attention has -been specifically called to the suit now pending in the Superior Court, of
Imperial County, California entitled Charles ilcan v. Im-peial Irrigqation Districtet al. Amoung other things the complaint in thiscase
contains the following allegation::
And it is further provided by the reclamation law of the United States that
-water shall not be delivered from any canal so constructed by the Secretary of
:the Interior under the said reclamation law to any landowner owning more than
.160 acres of land.
The
isforegoina.~
~
~
~
.
Lan'

The foregointo is,an accurate taternent of the reclamation law in
this respect. Presumably this allegation is itended to refer to section
.5 of the Reclamation Act, of June 17, 1902, which reads in: part as
follows:.
No right to the use of water for land in private ownership shall be -sold for
,a tract exceeding 160 acres to any one landowner, and no such sale shall be
made to any landowner-unless he be an actual bona fide resident on such land.
or occupant thereof residing in the neighborhood of said land, and no such right
shall permanently attach until all payments therefor
supplied).

are made.,

(Italics

It will be noted that while the'reclamation law provides that no
Kwater shall be sold for a tract of land in excess of 160 acres in single
.vownership, it does not provide, as alleged that no water shall be
delivered from a canal constructed by the Government to any tract
exceeding 160 acres in area.
The All-American Canal contract with the Imperial Irrigation District does not provide for the sale of storage water for use in the
Imperial and Coachella Valleys. The contract, inarticle 17, provides
merely for the delivery of water for use in these valleys through the
works to be constructed by the United States. No charge whatever
is made for the water so to be delivered and under the provisions of
the Boulder Canyon Project Act no such charge can legally be made..
From section 1 of this act for convenient reference the following is,
quoted:
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**
Provided, however, That no charge shall be made for water or for the
use, storage, or delivery of water for irrigation or water for potable purposes
in the Imperial or Coachella Valleys.

Early in the negotiations connected with the All-American Canal
contract the question was raised regarding whether and to what extent
the 160-acre limitation is applicable to lands to be irrigated from this
canal. Upon careful consideration the view was reached that this
limitation does not apply to lands now cultivated and having a present
water right. These lands, having already a water right, are entitled
to have such vested right recognized without regard to the acreage
limitation mentioned. Congress evidently recognized that these lands
had a vested right when the provision was inserted that no charge
shall be made for the storage, use, or delivery of water to be furnished
these areas.
In connection with the activities of the Bureau of Reclamation it
has been held that the provisions of section 5 of the ReclAmation Act
restricting the sale of a right to use water for land in private ownership to not more than 160 acres will not prevent the recognition of
a vested water right for a larger area, and protection of the same by
allowing the continued flowage of the water covered by the right
through the works constructed by the Government. (Opinion of
Assistant Attorney General, 34 L. D. 351 (1906); Anna M!. Wrights
40 L. D. 116 (1911)). On many projects it has been the practice to
recognize vested rights in single ownership in excess of 160 acres and
to deliver the water necessary to satisfy such rights through works,
constructed by and at the expense of the Government. This is true
of the Newlands project, the North Platte project, the Umatilla
project, and others.
The provision quoted from section of the Reclamation Act relates
to land in private ownership. This of course would not apply to the
tributary public lands to be included within the boundaries of the
district. While this particular provision would not be applicable to
the public lands, they would be governed by section 4 of the reclamation act and other provisions which limit the area of public lands that
may be entered to a farm unit required for the support of a family.
This area will be such as may be fixed by the Secretary, consisting
of not less than 10 nor more than 160 acres. (Section 9 of the Boulder
Canyon Act and act of June 27, 1906, 34 Stat. 519.)
The foregoing has been long settled by decisions of the Department
and by the practice in carrying such decisions into effect.
Sincerely yours,
RAY

LMAN WILB¶JR,

Secretary.
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APPENDIX F
arIl

,1933

Richard JCoffey, Esquire
608 Grant Building
Los Angeles, Cal.
Dear Mr. Coffey:
In your telegram of February 28 from Phoenix relating to the AllAmerican Canal contract you requested that Mr. Childers be furnished with a certified copy of the Department's ruling on the 160acre limitation. When your telegram was sent you no doubt assumed
that this ruling would take the form of a formal decision. This,.
however, is not the case. It was decided that the matter should be
passed upon in a letter addressed by the Secretary to the Imperial
Irrigation District. This letter was dated February 24 and I under-stand the original has been forwarded by Messrs. Du Bois and Dowd
to Mr. Childers. If the letter is to be used in the case under the wellknown rule a certified copy could not be used until -satisfactory explanation is made of failure to produce the original. A certified copy,.
therefore, presumably, would serve no useful purpose and accordinglyis not being furnished.
Messrs. Du Bois and Dowd were in the office this morning and exhibited a telegram received by them from Mr. Childers, who in his
telegram indicated that the situation is not fully met in that the dis-cussion relates to the 160-acre limitation in the Reclamation Act,
whereas they are apprehensive concerning the act of May 25, 1926,.
presumably section 46. You will recall that this is a matter which
was very extensively discussed. You and I were of the opinion that:
some specific provision should be inserted regarding this acreagelimitation and the original draft of contract so provided. However,
representatives of the district entertained the fear that should a spe-cific provision be inserted in the contract it would only be confusingand make the ratification by the landowners more difficult. In myview the same principle discussed in the Secretary's letter of Febru-ary 24, based upon section 5 of the Reclamation Act, involves precisely that contained in section 46 of the act of May 25, 1926. Thelatter act merely ties up with and emphasizes what has always been
the law in this respect.
The Secretary's letter was directed to the specific allegations inn.
the complaint, which, so far as could be ascertained, had no direct-
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-reference to the act of May 25, 1926. I assume, however, that regard-

Jess of the allegations in the complaint, Mr. Childers is apprehensive
that argument may be submitted based upon the 1926 act. If this
is done it seems to me the defense would necessarily be based upon
-the .propositions, first, that the All-American Canal work constitutes
a special project specifically authorized by the Boulder Canyon Proj.ect Act and that this stands upon a basis quite different from the ordi-nary conception of a project. The second proposition is that the
acreage limitation in the reclamation law (including section 46 of
the act of May 25, 1926) does not apply to the lands having a vested
right. This is the ground upon which you and I with reluctance
*agreed to elimination of the specific provision regarding acreage
limitation.,
Section 14 of the Boulder Canyon Project Act provides that it shall
,be deemed a supplement to the reclamation law, which shall govern
-the construction, operation and maintenance of the works authorized
except as otherwise provided in that act. The specific provisions of
-the Boulder Canyon Project Act are therefore controlling. Section 4(b) of this act provides that contracts for repayment of costs
rshall be made before any money is appropriated or construction
started. Section 46 of the act of May 2, 1926, contains an entirely
.diferent provision in this respect. This. section does not require a
contract in advance of appropriation of money or construction but
does require a contract of the character described before water is de*livered. Section 46 is of general application and of course contemplatas a case where a project is being constructed from which a new
and complete water right will be sold and where a distribution sys'tem is constructed and water deliveries made through it. The special
conditions in' the Imperial and Coachella Valleys were known to Congress, and I believe some consideration was given to incorporating a
special provision regarding the acreage limitation, though my memory

in this respect is not entirely clear. Mr. Childers probably may recall
what was contemplated and the reasons for no specific provision being
inserted in this respect.
I hope the outcome of litigation will be satisfactory.
I Sincerely yours,
Po.:Rr

W. DENT.

APPENDIX G
Testimony of William E. Warne, Assistant Commissioner of Recla'mation, during Hearing on H. R. 3961 before a Subcommittee of the
Senate Committee on Commerce, 78th Cong., 2d Sess. 599, 764 (1944):
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Representative Elliott. Why was the limitation lifted in the southern part
of California down in the Imperial Valley? Why was that 160-acre limitation
lifted? That applied there, just the same as it did elsewhere.

Mr. Warne. No, there was never a 160-acre limitation applied to the Imperial
Valley.
Representative Elliott. There weren't any uniform water districts until that
was developed, were there?
Mr. Warne. The irrigation district has been in existence much longer than
the Boulder Canyon project dam.
Representative Elliott. But I say, was it not a matter of fact that they would
not sign that water district until that limitation was taken off ?
Mr. Warne. The limitation was never applied under the law to the Imperial
Valley, except as a matter of new lands*

e

*

e

*

*

*

Mr. Warne. Yesterday, I indicated the development of the lands of the
Imperial irrigation district [sic] from the Reclamation Act. There is, however, a letter from Ray Lyman Wilbur, Secretary of the Interior, dated February 24, 1933, addressed to the Imperial Irrigation District, El Centro, California, which I would like to submit for the record on that matter.

APPENDIX H
APPLICABILITY OF THE EXCESS LAND PROVISIONS OF THE FEDERAL RECLAI4ATION LAW TO THE BOULDER CANYON PROJECT
ACT
FEDERAL RECLAMATION LAW-BOULDER: CANYON
PROJECT ACT-APPLICABILITY OF THE EXCESS
LAND PROVISIONS OF THE FEDERAL RECLAMATION
LAW TO COACHELLA VALLEY COUNTY WATER
DISTRICT LANDS.
Section 14 of the Boulder Canyon Project Act (45 Stat. 1065; 43 U.S.C. sec.
617m) declares that statute to be a supplement to the Federal reclamation
law and thereby carries into operation as to lands irrigated under authority
of the former act the excess land provisions contained in the latter legislation.
The Coachella Valley County Water District lands are subject to the excessland provisions of the Federal reclamation law.

M-33902

a:y31,1945

The Honorable the Secretary of the Interior.
My dear Mr. Secretary:
Reference is made to Commissioner Bashore's memorandum to you,
dated December 1S, 1944, in which he recommends that my opinion
be obtained on the question of the general applicability of the excess
760-039-65

5
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land provisions of the Federal reclamation law to the Coachella Valley
County Water District lands in California.
This question arises in connection with a proposed contract between
the' United States and the Coachella Valley County Water District
to provide for the construction of a new distribution system to furnish irrigation water, and to cover repayment of the increased costs
of the All-American Canal, and appurtenances. Previously, the construction of the All-American Canal, for the purpose, iter aia, of
supplying irrigable water to the Coachella Valley, was undertaken
pursuant to a contract entered between the United States and the
Coachella Valley County Water District on October 15, 1934, contract
symbol Ilr-781. This contract was made pursuant to the act of Congress of June 17, 1902 (32 Stat. 388), and acts amendatory and supplementary thereto, commonly known and referred to as the Federal
reclamation law, and particularly pursuant to the act of December 21,
1928 (45 Stat. 1057, 43 U.S.C. sec. 617), designated as the Boulder
Canyon Project Act. The question whether the general excess land
provisions which are part of the Federal reclamation law, apply to
the Coachella Valley Water District lands, depends on the construction and the interpretation of these statutes.
It is my opinion that the excess land provisions of the Federal
reclamation law apply to the Coachella Valley County Water District
lands and, 'accordingly, these provisions should be incorporated in
the contracts presently under consideration.
The Federal reclamation law is contained in the Reclamation Act
of June 17,1902 (32 Stat. 388), which, together with acts amendatory
and supplementary thereto, forms a complete legislative pattern in
the field. The Supreme Court describes this type of legislation
succinctly in United States v. Barnes, 222 U.S. 513, 520 (1912) ;1'
Much of our national legislation is embodied in codes, or systematic ollections of general rules, each dealing in a comprehensive way with some general
subject, such as the customs, internal revenue, public lands, Indians, and patents
for inventions; and it is the settled rule of decision in this court that where
there is. subsequent legislation upon such a subject it carries with it an implication that. the general rules are not superseded, but are to be applied in its enforcement, save as the contrary clearly appears. * * * (Italics supplied.)

Congress has followed precisely this type of legislative policy in
enacting the Federal reclamation law.
The excess land provisions of general applicability in this law are
the following:
'This case held that certain procedures set out in section 3177. of the Revised Statutes,
providing for the enforcement of the internal revenue laws, applied to the collection or
enforcement of the specific tax Imposed on oleomargarine by the act of August 2, 886,
c. 840, 24 Stat. 209.
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The Reclamation Act of June 17, 1902 (32 Stat. 388, 389, 43 U.S.C.
sec. 431);
Section 46 of the Omnibus Adjustment Act of May 25, 1926 (44
Stat. 636, 649, 43 U.S.C. sec. 423 (e))
The Warren Act of February 21, 1911 (36 Stat. 925, 926, 43 U.S.C.
secs. 523, 524);
The act of August 9, 1912 (37 Stat. 265, 266, 43 U.S.C. secs. 543,
544;
The Reclamation Extension Act of August 13, 1914 (38 Stat. 686,
689,43 U.S.C. sec. 418).
Since, in the opinion of the Bureau of Reclamation, "the excess land
provisions of section 46 of the Omnibus Adjustment Act seem to be
applicable to contracts made, with the Coachella District" (see copy
of undated letter attached from the Acting Commissioner to the
Regional Director, Boulder Gity, Nevada), these provisions will be
used, for illustrative purposes only, of this type of statute:
No water shall be delivered upon the' completion of any new project or new
division of a project until a contract or contracts in form approved by the
Secretary of the Interior shall have been made with an irrigation district * * *
organized under State law providing for payment by the district * * * of the
cost of constructing, operating, and maintaining the works during the time
they are in control of the United States * * -Such contract or contracts with
irrigation districts hereinbefore referred to shall further provide that all irrigable land held in private ownership by any one owner in excess of one hundred
and sixty irrigable acres shall be appraised in a manner to be prescribed by
the Secretary of the Interior and the sale pices thereof fixed by the Secretary
on the basis of its actual bona fide value at the date of appraisal without reference to the proposed construction of the irrigation works; and that no such
excess lands so held shall receive water from any project or division if the
owners thereof shall refuse to execute valid recordable contracts for the sale
of. such lands under terms and conditions satisfactory to the Secretary of the
Interior and at prices not to exceed those fixed by the Secretary of the Interior; * *
((Italics supplied.)

The language used in the other statutes listed is similar. As will be
considered presently, section 5 of the Reclamation Act employs the
term "sold" in connection with water rifgts, in coitrast to the term
"delivered" in the Omnibus Adjustment Act.
Generally speaking, these excess land provisions represent a firmly
established, time-honored, and sound public policy which seeks to
'achieve the twofold purpose of preventing speculation and of spreading the benefits of a reclamation project among the larger group of
smaller landowners rather than confining those benefits to the relatively smaller group of large landowners. These excess land' pro-
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visions are of general applicability to all reclamation projects in the
17 States enumerated in section 1 of the Reclamation Act of 1902, as
amended.
Whenever these general excess land provisions did not fit the special
circumstances of a project, or were found not to be adequate enough
to check speculation, special excess land provisions were enacted by
Congress, applicable only to specific projects. Examples of this-type
of legislation are:
Interior Department Appropriation Act of May 10, 1926 2 (44 Stat.
453, 465);
Columbia Basin Antispeculation Act of May 2, 19373 (50 Stat.
208), as amended by the
Columbia Basin Project Act of March 10, 1943 (47 Stat. 14, 16
U.S.C.A. App., sec. 835).
Furthermore, Congress has waived the excess land provisions of the
Federal reclamation law, with regard to two projects, in view of. the
peculiar circumstances involved which threatened to make these projects economically unsound:
Act of June 16, 1938 (52 Stat. 764, 43 U.S.C. sec. 386), with respect
to the Colorado-Big Thompson project:
Act of November 29,1940 (54 Stat. 1219), with respect to the Washoe
County Water Conservation District, Truckee storage project, and the
Pershing County Water Conservation District, both in Nevada.
In the act of June 16, 1938, supra,the language reads:
The, excess land provisions of the Federal reclamation laws shall not be applicable to lands which on June 16, 1938, had an irrigation water supply from
sources other than a Federal reclamation project and which will receive a supplemental supply from the Colorado-Big Thompson project.

The exclusion is equally positive in the act of November 29, 1940,
supra.5

The existence of the two foregoing types of statutes is of tremendous
importance in the instant situation and has a direct bearing on the
problem before me. Congress in enacting them has shown clearly
that the excess land provisions are the heart of the reclamation law.
2 This act contains the 160-acre limitation but provides the manner, peculiar to the
statute, In which excess lands may be conveyed to the United States.
3 This statute contains the following proviso: "That every such contract with any
district shall further require that all irrigable land held in private ownership by any one
owner in excess of forty rrigable acres * * * shall be designated as excess land and as
such shall not be entitled to received water from said project."
(Italics supplied.)
4 The limitation here is to farm units containing not less than 10 nor more than 160 acres.
"That the excess land provisions of the Federal reclamation laws shall not be applicable
to land in the Washoe County Water Conservation District, Nevada, irrigated from the
Boca Reservoir, Truckee River storage project, Nevada, nor to the Pershing County Water
Conservation District, Nevada, irrigated from the Humboldt River Reservoir, and the
Secretary of the Interior is authorized to enter into a contract with said districts, amending, in accordance with this Act, the contract of December 18, 1936, between the United
States and the Washoe County Water Conservation District, and the contract of October
1, 1934, between the United States and the Pershing County Water Conservation District."
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Where such provisions are not sufficiently drastic, CongTess has enacted
a special excess land law designed to meet the particular situation, as
in the Columbia Basin Antispeculation Act. But where reasons of
policy militate against the application of the excess land provisions,
Congress provides express exemption, as in the Colorado-Big Thompson project.
When the pertinent parts of the Boulder Canyon Project Act are
analyzed, it becomes apparent that Congress incorporated therein
neither special excess land provisions nor exemption from the excess
land provisions generally. 6 Instead, it showed clearly that it intended
these provisions to be applicable to irrigable lands within the project.
Section 14 reads:
This Act shall be deemed a supplement to the reclamation law, which said
reclamation law shall govern the construction, operation, and management of
the works herein authorized, except as otherwise herein provided.

Section 12, which is definitive, reads in part:
"Reclamation law" as used in this Act shall be understood to mean that
***
certain Act of the Congress of the United States approved June 17, 102, entitled
"An Act appropriating the receipts from the sale and disposal of public land in
certain States and Territories to the construction of irrigation works for the
reclamation of arid lands," and the Acts amendatory thereof and supplemental
thereto. * *

These sections will now be analyzed in the light of the general structure of the Boulder Canyon Act, its relationship to the reclamation
law, its legislative history, and the few court decisions which have endeavored to interpret it.
When Congress in section 14 made the Boulder Canyon Act "a supplement to the reclamation law," it incorporated into the former
statute the 160-acre limitation of the act of June 17, 1902. Webster
defines the word "supplement" as "that wich completes, or makes
addition to, something already organized, arranged, or set apart."
(Webster's New International Dictionary, First Edition, 2083.)
Thus, the word "supplement," as used in the Boulder Canyon Act,
means an addition to legislative enactments already existing.
With the exception of one unpublished decision by an inferior State
court in California-which will be analyzed in detail subsequentlyA 160-acre limitation on lands for homesteads within the project is expressly stated in
section 9 of the Boulder Canyon Act, as follows: "That all lands of the United tates found
by the Secretary of the Interior to be practicable of irrigation and reclamation by the irrigaThereafter, at
tion works authorized herein shall be withdrawn from public entry.
the direction of the Secretary of the Interior, such lands shall be opened for entry, in tracts
varying in size but not exceeding one hundred and sixty acres, as may be determined by
the Secretary of the Interior, in accordance with the provisions of the reclamation
* "
law
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the only case found in which the relationship between the Boulder
Canyon Act and the reclamation law was considered s Six Companies,
Inc. v. DeVTinney, 2 F. SLpp. 693 (D.C. Nev. 1933).

The legal problem in this case may be stated simply. The Six Companies, Incorporated, sought to enjoin a county assessor in Nevada
from collecting State taxes on its personal property and from demanding the payment of poll taxes from its employees. The plaintiff's
principal contention for avoiding tax liability was that all of its property and the homes of its employees were inside the Boulder Canyon
Project Federal Reservatidn, to which' territory the State of Nevada
was alleged to have ceded jurisdiction.
In dismissing the bill, the Federal District Court for Nevada observed, in part:
The statutes referred to are the Reclamation Law and the Boulder Canyon
Project Act. The latter act, as before pointed out, is supplementary to the Reclamatiqn Law, except as otherwise therein provided.
:

*

:*

*

*

*

.

The Boulder Canyon Project Act clearly discloses that the dam and incidental works therein referred to are of a permanent character, and specifically
provides that "the title to said dam, reservoir, plant and incidental works shall
forever remain in the United States." * * * There is no specific provision
in the Boulder Canyon Project, Act authorizing the Secretary of the Interior
to establish any reservation, and if such authority may be inferred it would be
limited to the area covered by the expression last above quoted, including any

additional area necessary for administrative purposes.
While, "except as otherwise herein provided," the Project Act is deemed a
supplement to the Reclamation Law, a reference to the latter law *

**

dis-

closes nothing which the national government might be said to intend the retention of control beyond the consummation of the purposes of the law-the recelamation by means of irrigation of portions of the arid domain. This law
comprehends the acquisition by citizens of the United States of the land and
water rights The law generally comprehends that its purposes will be carried
out under national direction, but, subject thereto, always without relinquishnient of state jurisdiction. * * *
Only in the Reclamation Law is -there any provision for the establishment of
town sites within reclamation projects or under the authority of the Bureau of
Reclamation. Sections 561-570 (43 USCA). These provisions of the law clearly
indicate the intention of Congress that the towns so established will be and remain subject to local state jurisdiction, and lots therein acquired by individual
residents, and parks, playgrounds, community centers, and school grounds acquired by the public. (Italics supplied.)

In a word, then, the court, in order to find the answer to this question
of tax liability, was required to revert to the reclamation law, of which

the Boulder Canyon Act is a supplement. The answer clearly was not
in the Boulder Canyon Act proper. Therefore, is it not logical to conclude that, if the provisions for the establishment of town sites carried over from the reclamation law to the Boulder Canyon Project
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Act, the excess-land limitation of 160 acres-one of the most basic
provisions of the reclamation law 7-carried over in like fashion ?
While the following State court decision concerns the original
'Homestead Act and the Enlarged Homestead Act rather than the
reclamation law and the Boulder Canyon Project Act, it is sufficiently
in point to merit discussion:
FirstState Bank of SheZby v. Bottineau County Bank, 56 Mont.
363, 185 Pac. 162 (1919).
that case, one Charles R. Wilbur, on July 25, 1913, made final proof
-upon 320 acres of land which he had entered under the Enlarged
Homestead Act of February 19, 1909 (35 Stat. 639). On July 30 of
the same year, the Bottinean County Bank recovered judgment against
Wilbur. In January, 1914, Wilbur received his patent and on April
S1, 1914, he conveyed the land by warranty deed to the First State
Bank of Shelby, Montana. In November 1914, the Bottineau Bank
attempted to levy execution on the land in satisfaction of its judgment,
whereupon the First State Bank sought to restrain the sheriff from
making the levy.
The question was whether the provisions of the original Homestead
Act of May 20, 1862 (12 Stat. 392), [containing a 160-acre limitation],
exempting the land from the past debts of the patentee, carried over
to the Enlarged Homestead Act, supra [containing a 320-acre limitation]. The language in the original statute provided flatly that no
land acquired thereunder could "in any event become liable to the
satisfaction of any debt contracted prior to the issuing of the patent
therefore" The "enlarged" tatute was silent in the matter. If the
provision of the original statute carried over to the latter act, the
attempted levy-of the Bottineau Bank was without legal sanction.
The Supreme Court of Montana so held. It reviewed in detail the
history and policy of the two statutes It then summarized the six
sections of the Enlarged Homestead Act and concluded:
In

* * * It will be seen at once that the Enlarged Homestead Act does not in
terms change any of the provisions of the original act. The determination of
the principal question before us, therefore, depends upon the proper construction
of the Enlarged Homestead Act with reference to the original act.
Was it intended as an independent statute, or was it meant to become a part
of the original homestead act as it existed at the time this new measure went
7

How thoroughly the 160-acre limitation permeates both the homestead and the reclama-

tion laws is emphasized in 34 Stat. 116, 43 U.-S.C. § 561, cited by the court, as follows:
"The Secretary of the Interior may withdraw from public entry any lands needed for
town-site purposes in connection with Irrigation projects under the reclamation law, not
exceediag one honored end sioty acres in each case, and survey. and-subdivide the same into
town lots * * *.," (Italics supplied.)

540

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

71 I.D.

into effect? Aside from any other consideration, the bare reading of the act of
1909 would seem to be sufficient to convince one that it could not have been
intended as an independent act. * * *
*

*

*

*

*

*w

*

If the Enlarged Homestead Act was intended as an amendment to the prior
homestead laws, then the acts are to be construed as one-as originally in the
amended form. The history of this act is fairly conclusive that it was never
intended to be construed otherwise than as a part of the original homestead law

as it was then in force. Without quoting from the, committee reports or the
debates in the Congress, we think it is' apparent from them that it was the
intention of the lawmakers by this act to supplement the existing statute-to
improve the homestead laws and encourage the settlement of the vast areas of
public lands in the semiarid regions, by increasing the amount of land subject
to entry *

*

A supplemental act is one designed to improve an existing statute, by adding
something thereto without changing the original text * * *. Supplemental statutes include every species of amendatory legislation which goes to complete a
legislative scheme * *
Our conclusion is that the Enlarged Homestead Act is merely supplementary
to the original homestead law, and is to be construed as a part of it. If follows
that land acquired under it becomes subject to the provisions of section 2296 of
the United States Revised Statutes * * and that the land in controversy in
this action could not in any event become liable to the satisfaction of any debt
contracted by Wilbur prior to the date his patent was issued. (Italics supplied.)

The answer to the question in the instant case is contained in the
italic lines from the opinion of the Montana Supreme Court. If
anything, our case is stronger. Section 14 of the Boulder Canyon
Project Act makes that statute "a supplement to the reclamation law."
There was no such express statutory connection between the original
Homestead Act and the Enlarged Homestead Act. Yet the court
found such a connection, even in the absence of express language, and
enforced a limitation contained in the original act against land acquired under the supplemental act."
The Montana Supreme Court had a clear precedent for its decision.
Three years earlier, Federal Judge Bourquin had so held in a bankruptcy case. In re Auge, 238 Fed. 621 (D.C. D. Mont. 1916). On that
occasion the court observed:
The bankrupt's contention that all said land is exempt is based on section
2296, R.S. * * * which reads:
"No lands acquired under the provisions of this chapter shall in any event be8 There are many cases which discuss the meaning of the word "supplement" in statutory
construction. The prevailing opinion clearly is that the term signifies something which
adds to, or completes, or extends that which is already in existence, without changing or
modifying the original. McCleary v. Babcock, 169 Ind. 228, 82 N.E. 453 (1907); Lost Creek
School Tp. , Vigo Co. v. York, 215 lnd. 636, 21 N.E. 2d 58, 60 (1939). See also Loomis
v. Runge, 66 Fed. 856, 859 (C.C.A. 5th, 1895); Swanson v. State, 132 Neb. 82, 271 N.W.
264, 268 (1937) ; Ecdwards v. Stein, 94 N.J. Eq. 251, 119, AtL 504, 507 (1923) Bradley &
Currier Co. v. Loring, 54 N.J.L. 227, 23 Atl. 685, 686 (1892) ; Rahway Savings Institution
V. City of Rahwvoay, 53 N.J.L. 48, 20 Atl. 756, 757 (1890).
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come liable to the satisfaction of any debt contracted prior to the issuing of the
patent therefore."
The chapter referred to is that of the federal original homestead law, providing for entries of 160 acres or less. Later homestead enactments * * * permit
entries for as much as- 320 acres-enlarged homesteads-of public lands of
certain quality and subject to somewhat different conditions. These latter are
btt additions to and amendments of the originallaw, and upon settled principles
all form a whole, to be taken and read together as though the later enactments
were part of the original law from the beginning, so far as the protection extended
by section 2296 is concerned. Said section provides protection; other sections
define the area protected. Changes in the latter affect not the former. Hence
enlarged homesteads are "lands acquired under the provisions of this chapter,"
Within section 2296, and are entitled to its protection, even as lesser or ordinary
homesteads are. (Italics supplied.)
Even in the absence of the specific provision of section 14 of the
Boulder Canyon Project Act, the general structure of this statute
reveals that it was not meant to exist independently but rather as a
part of the legislative scheme embodied in the Federal reclamation
law. For instance, section 1 contains the authorization for the Seeretary of the Interior to construct the All-American Canal. The act
specifically provides "the expenditures for said main canal and appurtenant structures to be reimbursable, as provided in the reclamation
law * * *" In order to determine the extent and mode of reimbursement, the pertinent provisions of the Federal reclamation law must
be consulted. Other reference to the Federal reclamation law are
found in sections 4 (b) ,9 section 5,10 and section 911 of the Boulder Canyon Project Act. "It cannot be said that an act so absolutely dependent
upon prior acts is an independent statute." FirstState Bank v. Bottinea County Bank, supra, at 164. Thus the intent of Congress, to
9 "Sec. 4(b) * * Before any money is appropriated for the construction of said main
canal and appurtenant structures to connect the Laguna Dam with the Imperial and
Coachella Valleys In California, or any construction work is done upon said canal or
contracted for, the Secretary of the Interior shall make provision for revenues, by contract
or otherwise, adequate in his judgment to insure payment of all expenses of construction,
operation, and maintenance of said main canal and appurtenant structures in the manner
provided in the reclamation la."
(Italics supplied.)
10 "See. 5. That the Secretary of the Interior is hereby authorized, under such general
regulations as he may prescribe to contract for the storage of water in said reservoir and
for the delivery thereof *
* upon charges that will provide revenue which, in addition
to other revenue accruing under the reclamation law and under this Act, will in his
judgment cover all expenses of operation and maintenance incurred by the United States
on account of works constructed under this Act and the payments to the United
States * * *'" (Italics supplied.)
u "See. 9. That all lands of the United States found by the Secretary of the Interior to
be practicable of irrigation and reclamation by the irrigation works authorized herein shall
be withdrawn from public entry. Thereafter, at the direction of the Secretary of the
Interior, such lands shall be opened for entry, in tracts varying in size but not exceeding
one hundred and sixty acres, as may be determined by the Secretary of the Interior, in
accordance with the provisions of the reclamation lat * * ." (Italics supplied.)
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make the Boulder Canyon Project Act part of the legislative pattern
of the Federal reclamation laws, is clearly manifest.
Furthermore, there is no language in the Boulder Canyon Project
Act which expressly and directly repeals the excess-land provisions of
the reclamation law. As laws are presumed to be enacted with deliberation and with a full knowledge of all existing statutes on the same
subject, it is only reasonable to conclude that Congress, in passing the
Boulder Canyon Project Act,: did not intend to interfere with or
abrogate any former law relating to the same matter, unless the repugnancy between the two should prove irreconcilable. United States v..
Noce, 268 U.S. 613 (1925) ; 12 United States v.Greathouse, 166 U.S. 601
605 (1897); 13 Frostv. Wenie, 157 U.S. 46 (1895); 14 Henderson'sTobacco, 78 U.S. 652 (11 Wall.) (1870) .' The rule has been well stated
in Red Rock v. Henry, 106 U.S. 596 (1882) ,16 at page- 601:
***
when an affirmative statute contains no expression of a purpose to repeal
a prior law, it does not repeal it unless the two acts are in irreconcilable conflict,
or unless the later statute covers the whole ground occupied by the earlier and
is clearly intended as a substitute for it, and the intention of the legislature to.
repeal must be clear and manifest.

Repeals by implication are not favored, and it will not be presumed
that, by a subsequent enactment, the legislature intended to repeal former laws upon the general subject, and more especially in a case such
as this where the existing reclamation law is referred to directly. See
decisions cited in notes 11 through 15 and State v. Bowker, 63 Mont. 6,.
" This case held that a provision in section 1 of the act of-May 18, 1920-(41 Stat. 601),
reading, "That hereafter longevity pay for officers in the Army,. Navy, Marine Corps, Coast,
Guard, Public Health Service, and Coast and Geodetic Survey shall be based on the total
of all service in any or all of said-services," did not repeal section 6 of the act of October
24, 1912 (37 Stat. 569, 594), providing "That hereafter the service of a cadet who may
hereafter be appointed to the United States Military Academy, or to the Naval Academy,
shall not be counted in computing for any purpose the length of service of any officer of theArmy."
Is The proviso in the act of March 3, 1887, 24 Stat. 505, known as the Tucker Act,
t 4
"That no suit against the Government of the United States shall be allowed under this act
unless the. same shall have been brought within six years after the right accrued for which,
the claim is made," did not repeal so much of section 1069 of. the Revised Statutes as
provides, "that, the claims of married women first accrued during marriage, of persons
under the age of twenty-one years first accrued during minority, and of Idiots, lunatics,
insane persons and persons beyond the seas at the time the claim accrued, entitled to the
claim, shall not be barred if the petition be filed in the court or transmitted, as aforesaid,
within three years after the disability has ceased; v x 5"
2s This decision held that Congress, by enacting the act of December 15,. 1880 (21 Stat.
311), opening for, settlement certain lands in Kansas within the abandoned Fort Dodge
military reservation, "in the absence of express words of repeal," did not impair the rights
guaranteed to the Osage Indians by the treaty of 1865.
Is The doctrine of repeal by implication was repudiated. 'The case held that the act of
July 20, 1868, imposing taxes on distilled spirits and tobacco, did not repeal the proviso
to section 25 of the Internal Revenue Act' of March 2, 1867, which limited to 20 days the'
time for commencing proceedings to enforce forfeitures.
WeThe Minnesota statutes in question both concerned municipal financing.
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205 Pac. 961, 963 (1922) ;17 Jobb v. Meagher County, 20 Mont. 424, 51
Pac. 1034 (1898).18s
Nothing in the legislative history of the Boulder Canyon Project
Act indicates that it was the intention of Congress to abdicate the
public policy embodied in the excess-land provisions of the reclamation
law and thus open the door to the vicious real estate speculation which
was all ready to take advantage of the Boulder Canyon project lands.
Congress was fully aware of this danger, and it was commonly assumed
by Congress that the Boulder Canyon Project Act was subject to the
excess-land provisions1
In the light of the foregoing authorities, it is my conclusion that the
Boulder Canyon Project Act is supplementary to the reclamation law,
except as otherwise therein provided, and, accordingly, the excess-land
provisions are applicable to the Coachella Valley County Water District lands.
It now becomes necessary to examine and refute the principal arguments against the foregoing conclusion.
It has been contended, for example, that in view of the language of
section 14 of the Boulder Canyon Project Act the reclamation law applies only to the "construction, operation, and management of the
works." This contention must, by necessity, be based either on the
doctrine of eusdem generis or on the doctrine of epressio unius et
11 This case, which held that the procedure provided by a State prohibition statute,
enacted in 1921, did not by implication supersede procedures established under a general
statute, enacted in 1917, contains a comprehensive discussion of the subject. The Montana
Supreme Court said: "Repeals by implication are not favored, and it will not be presumed
that by a subsequent enactment the Legislature intended to repeal former laws upon the
subject not mentioned * * * and more especially so in the case before us where the existing
law appears to have been under consideration to the extent of direct reference thereto, both
in the title and in the repealing clause." (Italics supplied.)
'5 Two Montana statutes concerning the appointment of deputy sheriffs were involved.
The court refused to countenance any idea of repeal by implication.
'9 See, for example, the following discussion in the House of Representatives [69 Cong.
Rec. 9626 (1928)].
"Mr. MORTON D. HULL. The language of the bill is not clear to me.
"Mr. DOUGLAS of Arizona. The bill authorizes the Secretary of the Interior to construct
a canal to the Imperial and Coachella Valleys. The appropriation bill in specific terms
is only for the all-American canal to the Imperial Valley. If the Coachella Valley, where
there are public lands, and if the areas in the vicinity of the Imperial Valley are to be
brought in under cultivation, then the Congress must appropriate another $18,000,000.
"Mr. SWING. Mr. Chairman, if the gentleman will permit, I think perhaps the gentleman
from Illinois [Mr. Morton D. Hull] is referring to the limitation on the area that one
person can hold after the canal is built, requiring that any large holding must be broken
up, and if it is not broken up, it must be turned over to the Secretary of the Interior, who
may sell it at an appraised price, so that no one will hold over a maximum of 160 acres.
"Mr. DOUGLAS of Arizona. That is in the bill.
I thank the gentleman. In this
connection I might state also that the Imperial Valley and southern California is deluged
with advertisements now 'Buy land in Imperial Valley now; speculate on Boulder Dam.'"
(Italics supplied.)-
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exolusio alterius. These doctrines belong more properly in the field of
contract construction than statutory construction. The courts have
repeatedly held that these doctrines are not of universal application,
but serve only as an aid in the ascertainment of the meaning of the law,
and must yield whenever a contrary intention of the lawmaker is apparent. Bnger v. Philippine Islands, 277 U.S. 189, 206 (1928);
Helvering v. Stockholm Enskilda Bank, 293 U.S. 84, 89 (1934). The
contrary intent of Congress is apparent in section 14 of the Boulder
Canyon Project Act.
The unreported decision of the Superior Court for Imperial County,
California in Hewes v. A11 Persons (May 24, 1932), has been cited as
precedent for the nonapplicability of the excess-land provisions. The
Superior Court held that the contract between the United States and
the Imperial Irrigation District, dated December 1, 1932, providing
for the construction of the. All-American Canal, and all proceedings
leading to its execution, are valid in all particulars. The jurisdiction
of the court was invoked pursuant to the following provision of the
contract:
Article 31. The execution of this contract by the District shall be authorized
by the qualified electors of the District at an election held for that purpose.
Thereafter, without delay, the District shall prosecute to judgment proceedings
in court for a judicial confirmation of the authorization and validity of this contract. The United States shall not be in any manner bound under the terms and
condition of this contract unless and until a confirmatory final judgment in such
proceedings shall have been rendered, including final decision, or pending appellate action if ground for appeal be laid. * * *

The court made the following finding No. 35:
That under said Contract between the United States ad Imperial Irrigation
District, dated the 1st day of December, 1932, the delivery of water will not be
limited to 160 aeres in a single ownership and that the lands of the defendant
Charles Malan in excess of 160 acres will not be denied water because of the size
of said ownership, and that water service to lands regardless of the size of
ownership will not be in any manner affected by said contract, so far as the
size of individual ownership is concerned.

The court amplified this finding in its decision as follows:
Use of Water not Limited by ReclamationLaw.
Defendant Malan, the owner of 210 acres of land in Imperial Irrigation Dis.
trict, asserts that the contract is void because section 5 of the Reclamation Law
provides that no right to the use of water for land in private ownership shall
be sold for a tract exceeding 160 acres in any one landowner, thus preventing
him from obtaining water for all of his land, that he will be required to pay
water assessments upon all of his land but will be able to get water for only
160 acres, and that the contract takes from him, without compensation, his water
right for all of his land in excess of 160 acres.
The water right of neither the defendant Malan nor of any other person in
the Imperial Irrigation District may be taken by the district or by the government without compensation. Furthermore, section 5 of the Reclamation Law
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does not apply in these proceedings. The Boulder Canyon Project Act provides
a complete scheme for the construction of the Boulder Dam, the All-American
Canal, and the dam diverting water -from the Colorado River into the canal.
Section 1 of the Boulder Canyon Project Act provides that the expenditures
for the main canal and appurtenant structures shall be "reimbursable, as provided in the Reclamation Law," and in section 4(b) it is required that before
any money is appropriated for the construction of the main canal and appurtenant structures, the secretary shall make provision for revenues adequate in
his judgment to secure payment of all expenses of construction, operation, and
maintenance "in the manner provided in the Reclamation Law." Section 14
provides that the Boulder Canyon Project Act "shall be deemed a supplement
to the Reclamation Law, which said Reclamation Law shall govern the construction, operation, and management of the works herein authorized, except
as otherwise herein provided." The act does not adopt the Reclamation Law
or any of its provisions, except as above stated, and the authority of the secretary with reference to the delivery of water must be found in the Boulder
Canyon Project Act and not in the Reclamation Law. Section 5 of the Boulder
Canyon Project Act authorizes the secretary to contract for the delivery of
water "under such general regulations as he may prescribe" and provides that
"contracts respecting water for irrigation and domestic uses shall be for permanent service." Article 30 of the contract reads as follows: "Except as provided by the Boulder Canyon Project Act, the Reclamation Law shall govern

the construction, operation and maintenance of the works to be constructed hereunder." There is nothing in the statute or in the contract limiting the acreage to
which water may be sold and delivered.

The reading of Article 31 of the contract shows that the jurisdiction of the court was invoked solely "for a judicial confirmation of the
authorization and validity of the contract." Since the court was not
called upon to determine the applicability of section 5 20 of the Reclaniation Act to the contract it thus clearly exceeded its authority.
Accordingly, its finding No. 35, and that part of the opinion referring
to it, must be regarded as dictum. This dictum is narrowly confined
to the question of the applicability of section 5 of the reclamation law.
Even assuming for purposes of discussion that the California court
might be right as to the nonapplicability of section 5, this decision
completely disregards the whole legislative scheme of the Federal
reclamation laws on the subject of excess-land laws, e.g., section 46
of the Omnibus Adjustment Act, supra; the Warren Act, spra.
Appeal was instituted by the Imperial Water District and by stipulation of the parties, the appeal was dismissed by the Supreme Court
of California on February 26, 1934. The outcome of this action was
2' This section provides: "No right to the use of water for land in private ownership
shall be sold for a tract exceeding one hundred and sixty acres to any one landowner, and
no such sale shall be made to any landowner unless be be an actual bona fide resident on
such land, or occupant thereof residing in the neighborhood of said land, and no such right
shall permanently attach until all payments therefor are made." (Italics supplied.)
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of utmost importance to the United States because the construction
of the All-American Canal was delayed because of a decision of the
Comptroller General who held (A-32702, December 6, 1933) that no
funds might be expended for construction until the contract had been
found valid by the State court of last resort.
These circumstances furnish the background and explanation for
a letter of former Secretary of the Interior, HIon. Ray Lyman Wilbur,
dated February 24, 1933. In this, letter the Secretary stated:
Early in the negotiations connected with the All-American Canal contract the
question was raised regarding whether and to what extent the 160-acre limitation is applicable to lands to be irrigated from this canal. Upon careful onsideration the view was reached that this limitation does not apply to lands.now
cultivated and having a present water right. These lands, having already a
water right, are entitled to have such vested right recognized without regard
to the acreage limitation mentioned. Congress evidently recognized that these
lands had a vested right when the provision was inserted that no charge shall
be made for the storage, use, or delivery of water to be furnished these areas.

A study of the letter reveals that it completely disregards all other
excess-land provisions except section 5 of the' Reclamation Act of
1902.21 This construction of the congressional intention is not borne
out by a review of the proceedings of Congress. Senator Pittman
introduced, on December 14, 1928, the following amendment:
That .no charge shall be made for water or for the use, storage, or delivery of
water for irrigation or water for potable purposes in the Imperial or Coachella
Valleys=

The following discussion ensued:
Mr. PITTMAN.
*

:

*

**V
.

' 50-

*

::

*e

:i

::

*

I will state. that originally I entered a motion to strike out that whole proviso.
However, as the representatives of Imperial Valley desired [sic.] to stay in, and
are willing to limit its effects entirely to that valley, I defer to their wishes.
Mr. JOHNSON. I have no objection to the amendment that is suggested.
Mr. KING. Mr. President, may Iinquire of the Senator from Nevada whether
that is similar to the amendment which was offered yesterday? I have just
entered the Chamber, and did not hear the entire statement of the Senator. The
purpose, as I understand, of the amendment, is to relieve Imperial Valley from
any charges whatever, except such as would be imposed under: the reclamation
act.

Mr. PITTMAN. That is the opinion of the representatives of Imperial Valley,
and that is the reason why it is put in that form. They feel that. in some way
that paragraph is more in harmony with the reclamation act. There is some
doubt in my mind as to that; but, as they are willing to limit its effect entirely
to their own valley, it is not a matter of such great concern to me.
21While this section, set out in footnote 20, aura, limits the sale of water rights to
tracts of 160 acres or less, section 46 of the Omnibus Adiustment Act, set out previously
in the text of this opinion, uses the term "delivered" instead of "sold."
2270 Cong. Rec. 575 (1928) the amendment was accepted and appears In exactly the
same wording as the last proviso of § 1 of the' Boulder Canyon Project Act.
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Mr. KING. Let me ask the Senator, in my own time, if he does not have the
time, whether in his opinion the new lands which it is expected will be brought
under cultivation in- the Coachella or Imperial Valleys ought to be exempted
from contribution to the construction of the dam?
Mr. PITTMAN. There is no charge in this bill whatever on the Imperial
Valley land or the Coachella Valley land for the construction of the dam or power
house.
Mr. KING. I know that, but inquire whether the Senator believes the users
of water should exempt [sic.]. Under the reclamation projects, as the Senator
knows, those who make contracts for the purchase of land or the purchase of
water are required to pay for both water and the construction of canals and dams,
and the amount which they pay includes all of the expenses of the Government.
Here we are asking the settlers to pay only for the canal, and exempting them
from paying anything whatever toward the construction of the dam.
Mr. PITTMAN. I admit this is an exception to the practice under the reclamation act in that it relieves this land from the payment of any part of the cost
of the dam. It simply limits it to the cost of the canal. In this particular case
the Senate has allocated $25,000,000 toward the cost of the dam. It is true that
the $25,000,000 must be paid back, but the payment may be postponed until the
end of the period of amortization. I think that in view of the fact that this
dam has to be built for flood-control purposes, and in view of such allocation, we
should exempt those lands in Imperial Valley from the payment of any part of
the cost of that dam.
Mr. KING. Then it is apparent that the residents of Imperial Valley will have
the benefits of flood control, storage water, the certainty of getting an equated
flow, and will be required to pay for nothing except the cost of the All-American
canal.

Mr. PITTMAN. That is the fact; but I think the circumstances warrant it.
Mr. KING. Does the Senator think there should be no distinction between
those who have vested rights, who have already appropriated water in the
Imperial Valley, and those who have, no vested rights, and have never appropriated any water?
Mr. PITTMAN. No; I do not think we can have a successful reclamation
project if we attempt to draw that distinction, because undoubtedly even those
with the vested rights will have to pay a part of this cost if the Government is
to be repaid-

Although the language of the letter of Secretary Wilbur seems broad
enough to include the Coachella Valley district lands, the letter was
clearly intended only to apply to the Imperial Irrigation lands.:: It
apparently assumes that all privately owned land in the District*was
under irrigation and has a vested water right. Nothing in the files
indicates whether such is the factual situation, and there is strong indication that the Coachella Valley lands are to a very large degree as yet
not irrigated.
Furthermore, an examination of the files reveals that the letter of
the former Secretary was written at the request of counsel of the Imperial District who wanted a ruling on the application of the excess
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land provisions "provided, that such ruling would be that the 160-acre
limitation did not apply." Purposely, the letter of Secretary Wilbur
never took the form of a formal decision. It was written solely for
the purpose of giving partisan help to the Imperial Water District, as
the delay of the final confirmation of the contract held up the construction of the All-American Canal. Besides, the time of the Hoover
Administration was near its close. In less than ten days after the date
of Secretary Wilbur's letter (February 24, 1933), President Roosevelt
was inaugurated.
In summary, then, I reach the conclusion that in view of section 14
of the Boulder Canyon Project Act, which makes that act supplementary to the Federal reclamation law, the excess-land provisions
contained therein are carried into operation with respect to the Coachella Valley water lands and should be incorporated in the contracts
presently under consideration.
Respectfully,
FOWLER HARPER,
Solicitor.

Approved: May 31, 1945
HAROLD L. IciEs,
Secretary of the Inte or.
APPEN{DIX I
Mr. H. C. HERMANN
Department Quartermaster Adjutant
Veterans of Foreign Wars
107 Veterans Building
San Francisco 2, California

April 27, 1948

MY DEAR MR. HERMANN:
Pursuant to advice in our letter of March 18, the questions which
you asked in your letter of February 27 concerning the Imperial Irrigation District have been thoroughly considered in the Bureau of
Reclamation.
As you have suggested in your letter, Secretary Wilbur on February
24, 1933, advised the Imperial Irrigation District to the effect that, in
the factual situation presented there, in so far as described in that
letter, the 160-acre limitation of the Federal Reclamation Law would
not result in restrictions of the acreage of land in one ownership eligible to receive water from the project. As you have also, observed,
the Solicitor for the Department on May 31, 1945, considered the
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applicability of the acreage restrictions under the Boulder Canyon
Project Act with reference to the Coachella Valley County Water
District. In that opinion the Solicitor made it clear that, based upon
the situation placed before him with respect to the Coachella Valley
County Water District lands, the acreage limitations of the Federal
Reclamation Law are applicable. You will understand, I think, that
even though both of the irrigation districts ref erred to are served from
the All-American Canal under the same statute, the Solicitor's opinion,
approved by the Department, was only with respect to the Coachella
case. Therefore, simply as a matter of technical ruling, the approved
opinion did not itself affect the situation with respect to the Imperial
case.
Concerning, however, the substantive questions which relate alike
to both districts, we have concluded that inasmuch as the Secretary
of the Interior then charged with the administration of law construed
the acreage limitation as not being applicable to lands of the Imperial
Irrigation District under the facts as he then understood them, and it
being clear that the then owners and subsequent purchasers of irrigable lands in the Imperial Irrigation District were entitled to rely
upon advice from the Secretary and thus establish an economy in the
district consistently with that advice, they should not now be abruptly
advised that the economy of the project is to be changed under a
contrary ruling of the present officer charged with the administration
of the law.
To the extent, therefore, that the actual fact situation with respect
to lands and water rights may be identical in the two districts in
question, and to the extent that the advice furnished in the Coachella
case would otherwise be applicable in the Imperial case, we feel that
we must allow that inconsistency, if such there be, to continue. I
think that you will understand the position which the Department
must take in this matter in fairness to those who have relied on its
action, even though that action might now be subject to valid question..
If you have further questions in connection with these matters,
please do not hesitate to advise us.
Sincerely yours,
J. A.
zuTG,
Secretary of the Interior.

760-039-65-6
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APPENDIX I
February5,1958

Hon. J. Lee Rankin
Solicitor General
Department of Justice

Washington 25, D.C.
Dear Mr. Rankin:
I have received your letter of January 24, and its enclosure, in connection with the case of Arizona v. California, et al., No. 10 Original
in the Supreme Court of the United States.
The question posed in the course of oral argument by the State of
Arizona is whether the so-called 160-acre limitation of the Federal
Reclamation Law is applicable to the lands of the Imperial Irrigation District. I am, of course, familiar with the views expressed by
Secretary Wilbur in his letter of February 24, 1933, to the Imperial
Irrigation District, and I am also familiar with the views expressed
by former Solicitor Harper in his opinion M-33902, dated May 3, 1945.
However, since assuming my duties as Solicitor, of the Department
last year, I have not had occasion to undertake a legal analysis of the
respective views heretofore expressed by Secretary Wilbur and former
Solicitor Harper. Whatever the conclusion might be, .to my mind the
time. has long since passed when it is realistic and practicable to do
so. My reasons for viewing the matter in this light will be briefly
stated.
The water contract between the United States and the Imperial
Irrigation District was executed December 1 1932, some 25 years ago.
The negotiations leading to the contract were lengthy and extensively
in the public view. Except at the time of court confirmation, I am
not aware of any challenge as to the legality of the contract during
this entire period. Water has been delivered to the lands of Imperial
District pursuant to the contract since the early 1940's. I am not
aware that any administrative action has been proposed or taken either
by the, preceding administration or by this one to recognize or enforce
application of the 160 acre limitation to the lands of the Imperial
Irrigation District.
At the time of court confirmation of the Imperial water contract
(Hewes v. All Persons (May 24, 1933), unreported, before the Superior Court for Imperial County, California), defendant Malan, the
owner of 210 acres, attacked the validity of the contract on the ground
that the 160 acre limitation would prevent water delivery to all of his
land. The court found the contract valid in all respects and made the
following finding No. 35.
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That under said rContract between the United. States and Imperial Irrigation
District, dated the 1st day of December, 1932, the delivery of water will not be
limited to 160 acres in a single ownership and that the lands: of the defendant
Charles Malan in excess of 160 acres will not be denied water because of the size
of said ownership, and that water service to lands regardless of the size of
ownership will not be in any manner affected by said contract, so far as the
size of individual ownership is concerned.

The United States was not a party to that confirmation proceeding.
Article 31 of the Imperial water contract reads as follows:
CONTRACT TO BE AUTHORIZED BY ELECTION AND CONFIRMED
BY COURT

ARTICLE 31. The execution of this contract by the district shall be authorized by the qualified electors of the District at an election held for that
purpose. Thereafter, without delay, the District shall prosecute to judgment
proeedings in court for a judicial confirmation of the authorization and validity
of this contract. The United States shall not be in any manner bound under
the terms and conditions of this contract unless and until a confirmatory final
Judgment in such proceedings shall'have been rendered, including final decision,
-or pending appellate action if ground for appeal be laid. The District shall
without delay and at its own cost and expense furnish the United States for its
files, copies of all proceedings relating to the election upon this contract and
the confirmation proceedings in connection therewith, which said copies shall
'be properly certified by the clerk of the Court in which confirmatory judgment
is obtained.

The United States acting through the then Secretary of the Interior
accepted the contract as having been confirmed, and acting thereon
proceeded to initiate construction of the All-American Canal and
engage upon a variety of transactions in reliance upon the validity

-of the contract.

There must surely arise a point of time, again I

believe long since past, when the contract in keeping with the terms

of Article 31 became binding 'upon the United States and the District.
To treat otherwise at this date could have far-reaching effect.

By letter of April 27, 1948, the Secretary of the Interior, responding to an inquiry made by the Veterans of Foreign Wars concerning
the apparent inconsistency of the application of the 160 acre limitation
to the lands of the Imperial Valley' and to the lands of the Coachella
Valley stated in part:
*

ad

*:

-

-

e

'

*

'

*

*:

X

*

Concerning, however, the substantive questions which relate alike to both
Districts, we have concluded that inasmuch as the Secretary of the Interior
then charged with the administration of law construed the acreage limitation
as not being applicable to lands of the Imperial Irrigation District under the
facts as he then understood them, and it being clear that the then owners and
subsequent purchasers of irrigable lands in the Imperial Irrigation District
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were entitled to rely upon advice from the Secretary and thus establish an
economy in the district consistently with that advice, they should not now be
abruptly advised that the econ -h6 of the proj~it&is to be chidried under a contrary ruling of the present officer charged with the administration of the law.
To the extent, therefore, that the actual fact situation with respect to lands
and water rights may be identical in the two districts in question, and to the
extent that the advice furnished in the Coachella case would otherwise be
applicable in the Imperial case, we feel that we must allow that inconsistency,
if such there be, to continue. I think that you will understand the position which
the Department must take in this matter in fairness to those who have relied
on its action, even though that action might now be subject to valid question.

Further, it may be significant to note that the 1932 Imperial water
contract was amended in. 1952 after extensive negotiation to accommodate the Imperial Dam and All-American Canal operations to the
Mexican Water Treaty of 1944. The amendatory contract of 1952 in
no way seeks to revive or treat with the application of the 160 acre
limitation.
Quite apart from the timeliness of now probing anew the application of the 160 acre limitation, I believe there are other pertinent aspects of the matter which warrant careful consideration. I have in
mind particularly the relevance of the 160-acre limitation to the
primary issue of determining as between Arizona and California their
respective entitlements to water, the position of the Government regarding the validity-of its water contracts and perhaps the standing
of Arizona to inject the question of the application of the 160 acre
limitation. I shall discuss these matters briefly in the order mentioned..
Under section 4 of the Boulder Canyon Project Act and the California Self-Limitation Act, California is entitled to the beneficial
use of 4,400,000 acre-feet of III(a) water, plus one-half the surplus..
This has always been the view of this Department; see 54 I.D. 593&
(1934). What lands that water is delivered to is a matter first, of
internal California law and second, and of more importance, of contracts between the California interests and the United States. The
failure of the parties, if it be a failure, to include all necessary provisions in the Imperial contract cannot operate to enlarge the Arizona
entitlement. She must stand on the strength of her own title and not
the weakness of her opponent's title. Accordingly, we believe the 160acre limitation issue is not one relevant to the rights of the states under the law of the river.
In its Petition of Intervention (Paragraph XXXI, pages 27 and
28) the United States asserts that its. water contracts are valid and
binding and denies "each and every allegation of the parties to the;
cause in their respective pleadings with reference to these treaties,.
conventions, compacts, documents, laws and contracts which in any
way contravenes, contests, or challenges the validity of them or any
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As previously indicated I
believe we cannot take a different view at this time.
The water delivery contract between the United States and the
[State of Arizona, dated February 9, 1944, clearly recognizes the right
of the United States to contract with the agencies of the State of
California for the storage and delivery of water from Lake Mead.
Article 7(h) of that contract reads:
-provision or provisions of them; * * *

(h) Arizona recognizes the right of the United States and agencies of the
State of California to contract for storage and delivery of water from Lake Mead
for beneficial consumptive use in California, provided that the aggregate of al
such deliveries and uses in California from the Colorado River shall not exceed
the limitation of such uses in that State required by the provisions of the Boulder
Canyon Project Act and agreed to by the State of California by an. Act of its
Legislature (Chapter 16, Statutes of California of 1929) upon which limitation
the State of Arizona expressly relies.

Since the Imperial water contract was nearly 12 years old and wellknown to the State of Arizona at the time the Arizona water contract
was- executed, it would appear reasonable to conclude that the abovequoted language was, at least so far as Arizona is concerned, a recognition of the right of a Secretary to have executed the Imperial water
contract of December 1,1932.
In keeping with your request I am attaching a copy of the document requested entitled "Land Ownership Survey on Federal Reclamation Projects." There is also attached for your information a copy
of Secretary Krug's letter of April 27, 1948, from which I have heretofore quoted. We shall be glad to discuss the subject of your inquiry
if that seems desirable.
Sincerely yours,
ELMER F. BENNETT,

Solicitor.
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APPENDIX K
IN THE SUPILEvE COURT OF THE UITED STATES
NO. 10 ORIGINAL
October Term 1957
STATE OF ARIZONA, COMPLAINANT
'V.

STATE OF CALIFORNIA, PALO VERDE IRRIGATION DISTRICT, ET AL.,
DEFENDANTS,
UNITED STATES OF AMERICA
STATE OF UTAH

and STATE

and

STATE oF NEVADA, INTERvENEnRs

OF NEW MEXICO, IMPLEADED DEFENDANTS.

Before the Honorable..Simon H. Rifkind, Special Master
MEMORANDUM IN BEHALF OF THE UNITED STATES
WITH RESPECT TO RELEVANCE OF NON-COMPLIANCE
WITH ACREAGE LIMITATIONS OF RECLAMATION LAW
for Imperial County, California, on July 1, 1933,3 found and concluded
'that, without distinguishing between privately owned and public.
lands which might be opened for entry, there is no limit on the quantity of lands in single ownership which might be served with irrigation
water from the All-American Canal; and that by opinion No. M-339Q2
dated May 31, 1945 4 the Solicitor for the Department of the Interior,.
with Secretarial approval, repudiated the conciusion reached in the
Wilbur letter of 1933 and concluded that the acreage limitation provisions of the reclamation law were fully applicable to lands under
the All-American Canal within the Coachella Valley County Water
District.
But, we submit, the Special Master's disposition of the Arizona
request and of the California objections thereto neither requires nor
justifies a resolution of the question whether the acreage limitation
provisions of the reclamation law apply to lands in the Imperial
Irrigation District or the question whether the decree in Hewes, et al..
v. All Persons, et al. precludes further consideration of that question.
For even though an affirmative answer to the first of those questions
and a negative answer to the second be assumed, the California objeca California Exhibit No. 207.
Arizona Exhibit 249 for dentification.
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tions to the Arizona request should nevertheless be sustained. 5 A
demonstration of the reasons why this is believed to be so is the
principal burden of this memorandum.
It is not the purpose of the United States to avoid taking a position on these questions
but simply to avoid unnecessary argument. Briefly, it may be stated that for the reasons
stated in Solicitor Harper's opinion, as well as for others, no conclusion seems permissible
other than that the limitations of the reclamation law upon the quantity of privately
owned lands which might receive irrigation water under the All-American Canal are
applicable in the Imperial valley just as are the similar limitations relating to public
lands opened for entry within the District. (See, e.g., section
of the Boulder Canyon
Project Act, 43 U.S.C. § 617h.) Clearly, the All-American Canal is a reclamation project
(36 Op. Atty. Gen. 121, 130, 138, Dec. 26, 1929), subject to all the provisions of "Reclamation
law," as defined in section 12 of the Boulder Canyon Project Act (43 U.S.C. § 617k), except
as such provisions are by the Project Act made inapplicable. Section 1 of the Project Act
(48 U.S.C. § 617) reads "the expenditures for said main canal and appurtenant structures
to be reimbursable, as provided in the reclamation law." Section 14 (43 U.S.C. § 617m>
is even more explicit. "This act shall be deemed a supplement to the reclamation laws,
which said reclamation laws shall govern the construction, operation, and- manageinent
of the works herein authorized, except as otherwise herein provided." (Italics supplied-)
It is at best no more logical to argue, as the California defendants have, that the omission
to include in the Project Act an express limitation with respect to lands in private ownership indicates a Congressional intent that no such limitation should apply than it is to
argue that the express provision was deleted because it was thought section 14 was entirely
adequate to accomplish the purpose. The express limitation with respect to public lands
contained in section 9 is not inconsistent with such an assumption. For the express
provision of section 9 with respect to the opening of public lands for entry made necessary
the accompanying limitation on the size of the tracts. We think the reasoning whereby
the conclusion of non-applicability was reached in Appendix A to the "King Report"
(quoted at page 47 et seq. of the Brief of Imperial Irrigation District on this question)
is utterly devoid of logic and of any other basis for support. Other references to the
controlling effect of the provisions of reclamation law are to be found throughout the
Project Act. In addition to 'Secretary Wilbur's failure to consider all of the possibly
applicable provisions of the various supplements to the Reclamation Act of 1902, there are
other inadequacies in his premises for the conclusion he stated. Among them are hig
assumption, without analysis, that "lands now cultivated" in the District had as against
the United States vested water rights, and his assumption that those lands would receive
through the works constructed by the Government only "the continued fowage of the water
covered by the right * *."
With respect to the 'Superior Court's findings and conclusions in Hewes, et al. v. All
Persons, et al., we shall limit our comments at this point (1) to the statement that the
United States had not, and has not, consented to be sued in cases of that kind and that
its officers could therefore not have submitted the United States to the jurisdiction of the
Court even had they attempted to do so-which they did not, and (2) to the observation
that the Superior Court's attempted determination of the applicability to lands in the
District of the acreage limitation provisions went far beyond the direction of Congress
"That no contract with an irrigation district under this act shall be binding on the United
States until the proceedings on the part of the district for the uthorizaion of the execution
of the contract with the United Staes shall have been confirmed by decree of a court of
competent jurisdiction * * a." (Act of May 15, 1922, section 1, 42 Stat. 541; 43 U.S.C.
§ 511. See also Act of May 25, 1926, § 46; 44 Stat. 649, 650; 43 U.S.C. § 423e.)
The question of the general applicability in California of the acreage limitation provisions of the reclamation law and the question whether the United States can be a party
defendant to "validation" proceedings such as Hewes, et al. v. All Persons, et al., are now
pending before the Supreme Court of the United States in the case of Ivanhoe Irrigation
District v. Alt Persons, et al., 47 Cal. 2d 597, 306 P. 2d 824, 355 U.S. 803, and related
cases. Although the United States did not appear in the State court proceedings in the
case except as amicus curiae in support of the State's petition to the California SupremeCourt for rehearing, it is planned that an acicus curiae brief will be filed with the United
States Supreme Court. None of the briefs on that appeal has yet been filed.
For this
reason it is believed inappropriate, as well as unnecessary for the reasons stated in thetext, to argue at length here the question adverted to in this footnote.
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APPENDIX L
August 7,1961
Honorable Stewart Udall
Secretary of the Interior
Washington25, D.C.
Dear Mr. Secretary:
I have had some complaints from Southern California that the
acreage limitation provisions of the Reclamation law have not been*
enforced in Bureau of Reclamation Projects in the Coachella and
Imperial Valleys.
Would you kindly advise me if these areas are subject to acreage
limitation provisions, and if so, the status of land ownership within
them ?
Sincerely yours,
CLINTON P. ANDERSON,

Chairman.
APPENDIX W

May15, 196,
Hon. Clinton P. Anderson
Chairman, Committee on Interior and.InsularAffairs
United States Senate, Washington, D.C.
Dear Mr. Chairman:
On August 7, 1961, you made inquiry as to whether lands in the
Coachella and Imperial Valleys are subject to acreage limitation provisions of the Federal Reclamation laws and, if so, the status of land
ownership within them. Unfortunately, your letter was misplaced.
The Coachella Valley County Water District is in compliance with
the land limitation provisions of the Federal Reclamation laws. The
Coachella distribution system contract of December 22,1947, includes
provisions implementing the acreage limitation provisions through
recordable contracts as specified in section 46 of the Act of May 25,
1926. No acreage limitation provisions were included in the. Coachella
All-American Canal contract of October 15, 1934, whereby the Coachella County Water District contracted for capacity in the Imperial
Dam and the All-American Canal and for the repayment of a propor-
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tionate share of the costs of those facilities. Omission of land limitation provisions in the 1934 contract was no doubt based upon a ruling
by Secretary of the Interior Wilbur made in 1933 in the case of the
Imperial Irrigation District. Further comment upon Secretary Wilbur's ruling is made hereafter in this letter.
In connection with negotiation of the Coachella distribution contract, the Solicitor of the Department ma~de a thorough review of the
possible applicability of land limitation provisions and in an opinion
dated May 31, 1945 (copy enclosed) the Solicitor held that the land
limitation provisions of the Federal Reclamation laws were applicable
to lands in the Coachella County Water District. Accordingly, as
above indicated, land limitation provisions were included in the distribution system contract.
Currently available records indicate that of the 923 ownerships in
the Coachella District larger than five acres, which comprise an aggregate total of 74,718 irrigable acres, none contain excess lands.
Hence, there is no indication of violation of the acreage limitation
provisions of reclamation law in the Coachella service area.
By reason of Secretary Wilbur's ruling of 1933, records have not
been maintained of excess ownerships in the Imperial Irrigation District. Consequently, we are unable to advise with respect to the extent
of noncompliance with excess land limitations in the Imperial District,
but we would assume from general knowledge that there are considerable large holdings and that they have been increasing.
With respect to the applicability of excess land limitations to lands
in the Imperial Irrigation District, as noted above, Secretary Wilbur
in 1933, shortly before he left office, ruled that lands within the District did not come under the statutory restrictions. The rationale of
the Solicitor's opinion of May 31, 1945, however, challenges the validity of Secretary Wilbur's view. In a letter of April 27, 1948 (copy
enclosed) the then Secretary of the Interior advised the Veterans of
Foreign Wars that the Department did not plan to take any action to
reverse the Wilbur ruling as to the Imperial Irrigation District. This
position taken by the Department in 1948 was called to the attention
of the Department of Justice by the enclosed copy of a letter from the
then Solicitor of this Department to the Solicitor General of the
United States, dated February 5, 1958. However, the Department of
Justice in pleadings filed in the case of Aizona v. Californic has expressed disagreement with Secretary Wilbur's ruling. We enclose in
this connection a copy of a memorandum filed by the Solicitor General
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in Ariona v. California. You will find of particular interest footnote
5 commencing on page 2 and footnote 45 on page 30a in the Solicitor
General's opinion.
The continuing press of other matters has caused us to defer a current study of the Inperial situation. We hope, however, to go, into it
in the future, as circumstances of available staff and time permit.
Sincerely yours,
STEWART L. UDALL,
Secretary of the Interor.
*

*

:

*
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*

*

*
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1. The proceedings leading to the cancellation of a mining claim will not
be reopened many years after the decision has become final in the
absence of a compelling legal or equitable basis warranting reconsideration and an application for patent on a mining claim is
properly rejected where, more than sixteen years before the
patent, application was filed, the claim had been declared null
and void and thereafter canceled
__ _- __-_-___-_-__-_
2. A hearing is not required by departmental practice or by the requirements of due process on the rejection of an application for a
patent on mining claims which, over 25 years before the patent
application was filed, were declared null and void in adverse
proceedings or by a default deeision after notice of charges
against the claims and an opportunity for a hearing thereon were
given the record title owner of the claims
…
3. Administrative practice, no matter how long standing, is not controlling when it is clearly erroneous…
___
I ------_
4. The Director of the Bureau of Land Management has authority at
any time to take up and dispose of any 'matter pending in a land
office or to review any decision of a subordinate officer with or
without an appeal ------------------------------_
5. An amendment of a departmental regulation to provide expressly
for the first time that the showing required for making a second
homestead entry must be made in cases where a homestead application has been filed but withdrawn prior to allowance will not
be applied where the first application was filed and withdrawn
prior to the effective date of the amendment, particularly where
the practice of the land office has been not to require the
.showing--_--_--_--___--____--_--__--_----__--___--_
6. The letter from Secretary of the Interior Ray Lyman Wilbur to the
Imperial Irrigation District, February 24, 1933, which informally
ruled that the excess land laws did not apply to lands in the
Imperial Irrigation District, was based upon clearly erroneous
conclusions of law -497-_-_=___----------------------7. Administrative practice, no matter of how long standing, is not con.trolling where it is clearly erroneous
S. Under departmental regulations (May 31, 1910, 38 L.D. 646, para. 78;
currently, 43 CR 230.110), a desert land entryman who owns a
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water right can rely on his own efforts to convey his water to his
entry without assistance from a government project, thereby
avoiding the requirements of the reclamation law, or he can participate in the project. In the latter case he must observe requirements of the reclamation law, including land limitations----
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ADMINISTRATIVE PROCEDURE ACT
ADJUDICATION

1. Where a hearing has been held in a contest, the record made at the
hearing shall be the sole basis for a decision and evidence submitted at a later date cannot be considered in deciding the case
on the merits30 _______ _ ___ __
HEARINGS

1. Where a hearing has been held in a contest, the record made at the
hearing shall be the sole basis for a decision and evidence submitted at a later date cannot be considered in deciding the case
on the merits ____----_-- ______--__--_--__-__-__
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ALASKA
HOMESTEADS

1. The filing of an allowable homestead application in Alaska constitutes an entry within the meaning of the act of September 5,
1914, so that an individual who has filed an allowable homestead
application in Alaska but withdrawn it prior to allowance by the
land office has exercised his right of entry under the homestead
law and is properly required to make the necessary showing for
a second homestead entry under the 1914 act in connection with
any subsequent homestead application---------------2. An amendment of a departmental regulation to provide expressly for
the first time that the showing required for making a second homestead entry must be made in cases where a homestead application
has been filed but withdrawn prior to allowance will not be applied
where the first application was filed and withdrawn prior to the
effective date of the amendment, particularly where the practice
of the land office has been not to require the showing -

477

4ZT

INDIAN AND NATIVE AFFAIRS

1. Solicitor's opinion, M-36352, June 27, 1956, holding that the allotment
right of an Alaskan native under the Alaska Allotment Act, 34
Stat. 197, prior to the 1956 amendment, was limited to a single
entry and that the allotment could not embrace a grant of incontiguous tracts of land is correct, where the proposed allotment is of tracts which are not related in any sense, or where,
his allotment having once been determined, an additional grant
to the same applicant is being considered… __-_-__-_-_-___--34&
2. Congress has frequently used the word "homestead" in connection
with the allotment of land to Indians to indicate merely that the
land allotted was to be subject to special status and the use of
the word "homestead" in the Alaska Allotment Act, 34 Stat. 197,
as amended, 70 Stat. 954, is not necessarily indicative of an inten-
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tion to superimpose the requirements of the general homestead
laws on the express requirements of the Alaska statute-8_______
340
8. While both the Indian Allotment Act of 1887, 24 Stat. 388, and the
Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954, are
representative of the method which was used to grant land to
"uncivilized" persons in the late nineteenth and early twentieth
centuries, the specific requirements of the numerous allotment
statutes enacted during that time vary according to the particular
situations which they were intended to meet and the two acts
should not be read in pari materia to impose identical requirements on applicants under each statute -__-____-_____-__-_340
-4. The historical and legislative materials out of which the Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954, emerged impel the
conclusion that the Secretary is authorized to make single allotments of incontiguous tracts of land which, taken as a whole,
compose the single unit which is the actual home of the
applicant…8
___--__________-- __---_-- _______ 340
Z. The effect of the enactment of Departmental regulations in the 1956
amendment to the Alaska Allotment Act, 70 Stat. 954, was to
make mandatory under the statute the determination of use and
occupancy which, prior to the 1956 amendment, had been discretionary except where the claim of a preference right was involved,
but the amendment did not bind the Department to the exclusive
consideration of the specific elements of proof which, though
listed in the regulations, were not made a part of the amendmentU
841
s.eBoth Frank St, Clair, 52 L.D. 597 (1929), and Frank St. Clair (On
Petition), 53 I.D. 194, 1930, affirm the rule that occupancy of the
land sufficient to establish a preference right under the Alaska
Allotment Act, 34 Stat. 197, prior to amendment in 1956 did not
need to be continuous and that residence on the land was not
required to the exclusion of a home elsewhere…8------------___ S41
7. The reference to residence and cultivation in Herbert Hilscher, 67
I.D. 410 (1960), if that reference was intended to imply that
other instances of occupancy expended by the native according
to his natural culture and environment would be inadequate to
show substantial actual possession and use of the land, must be
restricted to the interpretation of' existing regulations and, in
view of the history of the Alaska Allotment Act, 34 Stat. 197, as
amended, 70 Stat. 954, there is no justification for treating the
reference to residence and cultivation as disclosing a limitation
on the authority of the Secretary which would prevent him from
promulgating regulations that evidence a broader policy8 _____
341
8. The Secretary of the Interior is authorized by the Alaska Allotment
Act, 34 Stat. 197, as amended, 70 Stat. 954, to promulgate regulations which provide for a determination of "use and occupancy"
of the land according to the native's mode of life and the climate
and character of the land; taking these factors into consideration,
such use and occupancy requires a showing of substantial actual
possession and use of the land, at least potentially exclusive of
others which is substantially continuous for the period required__ 341
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9. The Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954,
authorizes the Secretary of the Interior, "in his discretion"' to
promulgate a rule that allotments will not be made in units
smaller than forty acres in size and conformed to the regular
rectangular survey pattern and to prescribe by rgulation in
advance that a determination of the applicant's use and occupancy
of a significant portion of any conforming forty-acre tract shall
normally entitle the applicant to an allotment of the full tract
where no conflicting claim is involved…
_ _34T
…
LAND GRANTS AND SELECTIONS

1. Where an oil and gas lease offer was filed prior to enactment of the
Alaska Statehood Act on July 7, 1958, a selection for the land was
filed thereafter by the Territory of Alaska pursuant to the grant
for the University of Alaska, and a lease was subsequently issued
in response to the offer and prior to the admission of the State of
Alaska on January 3, 1959, it is error to cancel the lease because of
the filing of the selection and it is immaterial that subsequent to
the admission of the State the land was patented to the State pursuant to the selection… __ __
----- ----

1

OIL AND GAS LEASES

1. The annual rental due for the sixth and succeeding years on non* competitive oil and gas leases in Alaska issued prior to July 3,
1958, and extended thereafter is at the rate of 50 cents per acre
per annum -

284-

2. Section 10 of the act of July 3, 1958, amending the Alaska Oil Proviso
of the Mineral Leasing Act of 1920 to require rentals for noncompetitive oil and gas leases in Alaska to be the same as similar
leases for lands elsewhere in the United States, is not applicable
to leases which had been granted 5-year extensions prior to the
; ' -act as to the remainder of their extended term, including a 2-year
extension resulting from segregation of the lease by partial as-:
: signment under section 30(a) of the Mineral Leasing Act,
as amended _---------------------------------------

294-

UNIVERSITY OF ALASKA GRANT

1. Where an oil and gas lease offer was filed prior to enactment of the
-Alaska Statehood Act on July 7, 1958, a selection for the land was
filed thereafter by the Territory of Alaska pursuant to the grant
for the University of Alaska, and a lease was subsequently issued
in response to the offer and prior to the admission of. the State of
Alaska on January 3, 1959, it is error to cancel the lease because
of the filing of the selection and it is immaterial that subsequent,
to the admission of the State the land was patented to the State
pursuant to the selection-------__- _
APPLICATIONS AND ENTRIES

:

GENERALLY

1. Any name used by an individual, whether real or fictitious, by which
she may be known or by which she may transact. business or
execute contracts, may constitute her signature if affixed by that

1-t
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individual without fraudulent intent and if there is no doubt as to
the identity of the individual, and an oil and gas lease offer in
which the signed name of the offeror differs from the typed name
of the offeror in the first block of the lease form is acceptable if,
in fact, the signature is that of the off eror and the offer is, in all:
_
_269
other respects, acceptable…
PRIORITY

1. The filing of concurrent homestead applications by an individual bars
the allowance of either so long as both applications remain of
record and, while the withdrawal of one will permit the allowance
of the other, such allowance will be subject to otherwise intervening rights that have been asserted prior to the withdrawal of
__-_-- _______-- _-- __-------the first application-.

47T

BONNEVILLE POWER ADMINISTRATION
1. Electric transmission line easement which gives the grantee the right
to maintain and keep parcel of land "at all times free and clear of
trees and brush" includes right to spray small natural growth
conifers which have not reached such height as to threaten physical
or electrical contact with the conductor or which have not reached
such density as to block maintenance access along 'the rightof-way
------------_
2. The owner of an electric transmission line easement may fully use
the rights granted by the easement, including rights necessarily
_217
…
implied or incidental thereto
3. The owner of electric transmission line easement is not limited in
maintenance of the easement to those methods known or generally
practiced at the time of acquisition but may use methods of main_ …
tenance reasonably necessary under existing conditions
4. The provisions of the Bonneville Project Act which authorize settlement of claims against the Bonneville Power Administration are
applicable to claims for breach of contract involved in appeals
taken to the Board of Contract Appeals from decisions of contracting officers of the Bonneville Power Administration -_-_-_-_
o. The Bonneville Power Administrator, acting as such and for and on
behalf of the United States Entity designated pursuant to the
Canadian Treaty, is authorized to execute appropriate exchange
agreements to effect the unconditional assurance of the delivery
of power agreed to be equivalent to Canada's entitlement to down-

217-

21T

253.

stream power benefits in order to implement the exchange of ratifications of the Canadian Treaty and thereby acquire for the

benefit of the United States the advantages flowing therefrom---BUREAU OF LAND MANAGEMENT
1. The Director of the Bureau of Land Management has authority at
any time to take up and dispose of any matter pending in a land

office or to review any decision of a subordinate officer with or without an appeal--

_--

_-----------------_393;
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GENERALLY

1. Nothing in the Reclamation Act of 1902 (32 Stat. 388) or its legislative history suggests that private landowners with water rights

could participate in a project, pay their share of its cost, but be
exempt from acreage limitation…
__
I------------_

497

CONSTRUCTION
1. Where a federal statute provides that the reclamation laws shall

govern the construction, operation, and management of project
works, the excess land provisions of the reclamation laws are
thereby carried into effect unless the terms of the statute provide
otherwise -----------------------------------------------

496

EXCESS LANDS
1. Sections 1 and 4 (b) of the Boulder Canyon Project Act (45 Stat. 1057,

1059; 43 U.S.C. sees. 617, 617(c) ), which require the costs of the
main canal and appurtenant structures to connect with the Imperial Valley to be repaid pursuant to reclamation law, carry
into effect the excess land provisions of section 46 of the Omnibus
Adjustment Act of May 25, 1926 (44 Stat. 649; 43 U.S.C. sec.
423e) -------------------496
2. The provision in section 5 of the Reclamation Act of June 17, 1902
(32 Stat. 388, 389; 43 U.S.C. sec. 431) that "no right to the use of
water for land in private ownership shall be sold" for more than
160 acres means that the use of project facilities shall not be
made available to a single owner for service to more than 160
acres. Sections 4 and 5 of the 1902 Act, read together, indicate
that the "sale" referred to is not merely a commercial transaction,
but is the contract by which the government secures repayment
and the water user obtains the range of benefits resulting from
the construction of the federal project…------------------_ 496-497
3. Nothing in the Reclamation Act of 1902 (32 Stat. 388) or its legislative history suggests that private landowners with water rights
could participate in a project, pay their share of its cost, but be
exempt from acreage limitation -_____-_____-__________-__-_
497
4. Neither the existence nor nonexistence of a vested water right is
itself determinative of whether the excess land laws are applicable in any given case ________-I_--__--__-_____-__-_____-497
5. Under departmental regulations (May 31, 1910, 38 L.D. 646, para. 78;
currently, 43 CFR 230.110), a desert land entryman who owns a
water right can rely on his own effort to convey his water to his
entry without assistance from a government project, thereby
avoiding the requirements of the reclamation law, or he can participate in the project. In the latter case he must observe requirements of the reclamation law, including land limitations_______-498
0. Where the claimants of existing water rights covering lands in the
Imperial Irrigation District have sought and obtained the construction of a federal reclamation project to eliminate the hazards
of drought, flood and silt and to obtain a canal entirely within the
United States, they must accept the conditions imposed by the
reclamation law, including land limitations _________-__-_-___-498
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7. Where Congress has deemed it proper to waive or modify the excess
land laws in certain projects, it has always found it appropriate
to enact positive legislation setting forth the exemption or other
modification in unmistakable terms…
__
_ ___- ____-___-498
8. Privately owned lands in the Imperial Irrigation District, even those
assumed to have vested Colorado River water rights, are subject
to the excess land laws… ____________
--------------- _ 498
WATER RIGHT APPLICATIONS

1. The provision in section 5 of the Reclamation Act of June 17, 1902
(32 Stat. 388, 389; 43 U.S.C. sec. 431) that "no right to the use of
water for land in private ownership shall be sold" for more than
160 acres means that the use of project facilities shall not be made
available to a single owner for service to more than 160 acres.
Sections 4 and 5 of the 1902 Act, read together, indicate that the
"sale" referred to is not merely a commercial transaction, but is
the contract by which the government secures repayment and the
water user obtains the range of benefits resulting from the construction of the federal project---___- ___-_-__-_-__496-497
COLOR OR CLAIM OF TITLE
GENERALLY

1. A color of title application is properly rejected when a sale for taxes
to a governmental agency has interrupted the statutory period
of a 20-year holding in good faith adverse possession under claim
or color of title within the meaning of the Color of Title Act and
an action to obtain possession by the United States, the true
owner, has been instituted prior to the end of 20 years from the
date of the tax sale…___---_________-__-__-_-_-_…114
APPLICATIONS

I. A color of title application is properly rejected when a sale for taxes
to a governmental agency has interrupted the statutory period of
a 20-year holding in good faith adverse possession under claim or
color of title within the meaning of the Color of Title Act and an
action to obtain possession by the United States, the true owner,
has been instituted prior to the end of 20 years from the date of
the tax sale…
… ---------------------_114
2. A color of title application is properly rejected where the deeds under
which the tract applied for has been claimed have a description
from which it is impossible to define and limit the tract applied
for with any certainty, and also where it appears that the appellant cannot establish a holding of the tract in good faith for 20
years since she held it for less than that period and her immediate
predecessor-in-interest was aware of the superior title in the
United States when he conveyed to her since he had previously
filed a color of title application for the tract which had been rejected, and, therefore, his holding could not be tacked on to hers
to establish the requisite period-__ _ __
760-039-65
7
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GOOD FAITH
1. A color'of title application is properly rejected where the deeds under
which the tract applied for has been claimed have a description
from whieh it'is impossible to define and limit the tract applied
for with any certainty, and also where it appears that the appellant cannot establish a holding Of the tract in' good faith for 20
years since she held it for less than that period andher immediate
predecessordn-interest was aware of the superior title in the
United States when he conveyed to her since. he had previously':
filed, a color of tite!application for the tract which had been rejected; and; therefore,.his holding could not be tacked on to hers
to establish the. requisite period__ __________ _:429

CONSTITUTIOAL LAW
1. Under the Constitutioh the Ufnited States may acquire land for many
purposes, including Wildlife refuges; maymake 'all needful rules
and regulations respEdtiigl this lanid and may delegate such
powers to the Secretary of the Interior. These rules and regulations are superior to those of the State where there is a conflict-

469

CONTRACTS
GENERALLY
1. The general rules of law stated in the Uniform Sales Act and in the
sales provisions of the Uniform Commercial bode form part of'
the general Federal common law applicable to':Government contracts, if not made inappropriate by such controlling factors as
Federal statutory law. One such rule is the principle of cumulation of warranties
___ _384
…
ACTS OF GOVERNMENT
1. Under a contract for the construction of a transmission line contain-.I,
ing the "Permits and Responsibility for Work, etc.," Clause of.
Standard Form 23A March 1953), as implemented by a provision
that "final acceptance is td. be in writing at the. time all work is
completed't the satisfaction' 6fthe cbntradtin offi'cer" te contractor is responsible for repairing at his own expense a tower
erected under. the' contract that befoie final 'acceptance of the line
is damaged, without tjhefault of either party, by logs and debris
thrown against the tower by forces of nature -----------------2. The allegation that the logs and debris may.have belonged to the Govenent
is not sufficient to shift liability for'the tower.repairs to
it.; Final acceptance may be deferred until after the contracting
officer has had a reasonable opportunity' to. satisfy himself that
the work fully conforms to all requirements of the contract. Assiimption by the Govetfment of resjonsibility for' removal of the
flogs
and debris is not an assumptionof liabilityfor epairs tothe
tower which are made by the coftractor with knowledge that the
Government disclaims responsibiity fot such epairs
_-__-_
3. A claim bya construction contractor for additional compensation on
account of the withdrawal of bids by prospective subcontractors
because of apprehension that the contract might be administered
too strictly by the Government is, in the absence of circumstances
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amounting to either an express change or a constructive change in
the drawings or specifications, a claim for breach of contract that
neither the contracting officer nor the Board of Contract Appeals
has jurisdiction to decide…_____--___----___--_-__-________-_-488
ADDITIONAL COMPENSATION

1. Under a contract for the construction of a transmission line containing the "Permits and Responsibility for Work, etc.," Clause of
Standard Form 23A (March 1953), as implemented by a provision
that "final acceptance is to be in writing at the time all work is
completed to the satisfaction of the contracting officer," the contractor is responsible for repairing at his own expense a tower
erected under the contract that before final acceptance of the line
is damaged, without the fault of either party, by logs and debris
_
_-thrown against the tower by forces of nature
2. The allegation that the logs and debris may have belonged to the
Government is not sufficient to shift liability for the tower repairs
to it. Final acceptance may be deferred until after the-contracting
officer has had a reasonable opportunity to satisfy himself that the
work fully conforms to all requirements of the contract. Assumption by the Government of responsibility for removal of the logs
and debris is not an assumption of liability for repairs to the tower
which are made by the contractor with knowledge that the Gov_…_-__
ernment disclaims responsibility for such repairs…
S. A contractor is not entitled to additional compensation on the theory
of a changed condition, where the only basis for the claim is the
absence of contract warnings as to possible rock and permafrost,
if the contractor had the same opportunity before bidding, as did
the Government, to ascertain that rock and permafrost were being
encountered at nearby excavation work, and should have known
that they probably would be found at the job site also-____ 4. Where the contractor's chosen method of performance of a contract for
construction of a bridge was the building of a dike across the river
for accommodating contractor's equipment, and the impounding
of the river during high water due to insufficient openings in the
dike caused erosion damage to the river bank, the work of restoring the bank at the Government's direction pursuant to contract provisions requiring the contractor at his own expense to
restore landscape features damaged by the contractor's operations,
is not extra work.
No additional compensation is due the
_
__--_ -----_---__---contractor-5. Under the "Changed Conditions" clause of a contract for the stringing of electric conductor on towers to be provided by the Government, where the contractor knows when bidding the job that some
of the towers have-not yet been completed, and where the Government fails to have these towers completed by the time when
they are reasonably needed for stringing, an equitable adjustment is not allowable for the extra expense incurred by the contractor in moving crews back to these towers after they have become available for stringing, since such events do not amount to
760-039-65
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a changed condition, and since, if they did! such expense would
be in the nature of consequential damages flowing from delay---6. A contractor is not entitled to additional compensation where the
extra work on which the claim is founded was performed outside
of the paylines established by the contracting officer pursuant to
his contract authority. Under such circumstances the work was
unnecessary and the contractor was a mere "volunteer" with respect thereto _
____
-------_---_-____-__
-___ -_

106

132

APPEALS

1. The Board of Contract Appeals has authority to apply equitable prin- ciples in determining matters over which it has jurisdiction. It
has authority to direct contract administration action by the contracting officer if the contractor has a substantive right to such
action, and if such action pertains to a matter over which the
Board has jurisdiction. Its powers and those of the Office of the
Survey and Review complement each other -___
__ 7
61
2. The Board of Contract Appeals does not have jurisdiction to entertain
tan appeal with respect to a claim which the contracting officer
has neither determined, nor refused to determine, nor delayed unreasonably in determining -------------_____-__
61
3. The timeliness of an appeal is governed by the period of time elapsed
between the date when the findings of fact and decision were
received by the contractor and the date when the notice of appeal
was mailed or, otherwise furnished to the contracting officer.
The day on. which the findings of fact and decision were received
by the contractor is not included in the computation
-__ 68
4. An appeal will be remanded to the contracting officer for issuance
- of new or: supplemental findings of fact and decision where it
appears that the contractor was in receivership prior to the filing
of the notice of appeal and no information is- contained in the
. appeal file concerning the present status of the receivership or as
to the identity of the legal owners and representatives of the
contractor ___----____--__--____--___----_-__-_-__-68
5. Questions of law may be determined by the Board of Contract
Appeals under a standard-form Government contract, as well
as questions of fact ------------------_----------------152
6. A provision in a standard-form Government contract which specifically grants the contracting officer authority to decide particular
matters does not exempt his decisions upon such matters from
review under the "Disputes" clause of the contract even though
.the provision is written in terms that call for the exercise of judgment and discretion by him, unless. the provision affirmatively
discloses.an intent that decisions by the contracting officer with
respect to such matters shall be final _ ------------152
7. Decisions by a contracting officer not to waive the defense that a claim
is untimely are subject to review under a standard-form "Disputes"; clause,, irrespective of whether. the waiver authority of
the contracting officer is express, as under the "Olanges!clause,
or is implied, as, under soie provisions of "Protests" clauses
…_-152
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S. Decisions upon questions of law made by the Comptroller General are
without binding effect in D "Disputes" clause proceedings that
have as their subject claims which, although they involve the same
problems, are not the same claims, as were the subject-of his rulings. In such situations the decision of the Comptroller General
constitute significant and valuable precedents, but should not
152
____-__
be followed if outweighed by other precedents-9. Motions for reconsideration of a decision. of the Board of Contract
Appeals will be denied if they are based on factual contentions
that are contrary to the preponderance of the evidence, deter:
mined by evaluating the testimony and exhibits as a whole in
accordance with accepted criteria of evaluation, or if they are
based on legal contentions that are inapplicable to the factual
_ _253
situation revealed- by the record… ___
10. Final determinations concerning the disclosure to contractors of
records that the custodian of the records is unwilling to produce
are, as a matter of general practice, made by the Solicitor where
the disclosure sought is not connected with any. pending contract
appeal, and by the Board of Contract Appeals where the records i'
are sought in connection with a pending contract appeal -301
11. The question of whether particular documents, sought by. a::con-tractor for-use in connection with a contract appeal, are within or
without the, scope of, thei Government's privilege against disclosure isf a question that calls, for the evaluation of such factors
: as:-(1) the relevancy of the documents to the subject matter in- volved in the appeal;
(2) .the necessity of the documents for the
proving of the appellant's case; (3) the seriousness of the danger
: -to the public interests which disclosure of the documents would
involve; (4) the presence in the documents of factual data, on the
one hand, or of policy opinions, on the other; (5) the existence- of
-confidential
relationships which disclosure of the documents
might unduly impair; and (6) the normal- desirability of full
disclosure of. all facts -in the possession of either party to the
appeal -8
____
_
301
12. An appeal from findings of a contracting officer granting an extension of time which is taken solely on the ground that the findings:
-state
an erroneous reason for granting the extension will be
dismissed, where it appears that the challenged statement will
have no relevancy or effect in the adjudication of any ungranted
365
-_---_-__
claim of the appellant-8
AUTHORITY TO MAKE

-

--

-

-

--

:

1. Section 14 of the Reclamation. Project Act of 1939 (53 Stat. 1197, 43
U.S.C. 389) -and section 5 (b) -of the Bonneville Project Act (50
Stat. 734,- 16:U.S.C. 832d(d)) authorize the Bonneville Power
-Administrator to enter into'exchange-agreements, subject only to
his determination that sueh agreements are in the -interest of the
___
_-_United States and- economical operation-8
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BREACH

1. A claim for additional compensation on account of delay by the
Government in performing its own obligations under a contract
is not a claim for relief under the contract that the contracting
officer or a board of contract appeals would have authority to
adjudicate by virtue of a standard-form "Disputes" clause, since
it is a claim for breach of contract____ ___-_-______________-__
10G
2. The provisions of the Bonneville Project Act which authorize settlement of claims against the Bonneville Power Administration are
applicable to claims for breach of contract involved in appeals
taken to the Board of Contract Appeals from decisions of contracting officers of the Bonneville Power Administration
_____
…
253
3. The inclusion of a Guarantee clause in a standard-form supply contract is not inconsistent with, and does not override, the provision in the Inspection clause which excepts latent defects from
the conclusive effect of a final acceptance. Hence, the expiration
of the guaranty period does not preclude the Government from
exercising the remedies specified in the inspection clause with
respect to latent defects:discovered after such expiration
…8----__
384
4. A claim by a construction contractor for additional compensation on
account of the withdrawal of bids by prospective subcontractors
because of delay by the Government in issuing notice to proceed
*to the prime contractor is, in the absence of a contract provision
for equitable adjustment of the contract price on account of Government delay, a claim for breach of contract that neither the
-contracting officer nor the Board of Contract Appeals has jurisdiction to decide

_____--___------_--______-_-_-__-_-_

5. A claim by a construction contractor for additional compensation on
account of the withdrawal of bids by prospective subcontractors
because of apprehension that the contract might be administered
too strictly by the Government is, in the absence of circumstances
amounting to either an express change or a constructive change
in the drawings or specifications, a claim for breach of contract
that neither the contracting offleer. nor the Board of Contract
Appeals has jurisdiction to decide--__
-__________ _ _

487

488

CHANGED CONDITIONS

1. A. contractor is not entitled to additional compensation on the theory
of a changed condition, where the only basis for the claim is the
absence of contract warnings as to possible rock and permafrost,
if the contractor had the same opportunity before bidding, as did
the Government, to ascertain that rock and permafrost were being
encountered at nearby excavation work, and should have known
that they probably would be found at the job site also_2. Under the "Changed Conditions" clause of a contract for the stiinging
of electrical conductor on towers to be provided by the Govern-.
ment, where the contractor knows when bidding the job that some
of the towers have not yet been completed, and where the Government fails to have these towers completed by the time when
they are reasonably needed for stringing, an equitable adjustment
is not allowable for the extra expense incurred by the contractor
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in moving crews back to these towers after they have become
available for stringing, since such events do not amount to a
changed condition, and since, if they did, such expense would be
in the nature of consequential damages flowing from delay______
S. Neither weather phenomena nor alterations in the physical features
of the 'work site caused by weather phenomena, after initiation of
the process of contract formation, constitute changed conditions
within the meaning of Clause 4 of a standard-form construction
contract. Where the subsurface moisture conditions found when
driving test holes are correctly recorded in the contract, neither
the underground water encountered during contract performance
nor the earth caving induced thereby constitute changed conditions if they are caused by rainfall greater than that which prevailed when the test holes were driven, irrespective of whether
the excess rainfall was a normal seasonal event or was an abnormal and unusual occurrence ___ _
----------------4. Delay by the Government in performing its own obligations under a
contract does not constitute a changed condition within the meaning of Clause 4 of a standard-form construction contract
____
-

106

420

421

CHANGES AND EXTRAS

1. Where the contractor's chosen method of performance of a contract
:for construction of a bridge was the building of a dike across the
river for accommodating contractor's equipment, and the impounding of the river during high water due to insufficient openings in the dike caused erosion damage to the river bank, the work
of restoring the bank at the Government's direction pursuant to
contract provisions requiring the contractor at his own expense
to restore landscape features damaged by the contractor's operations, is not extra work No additional compensation is due the
contractor __

_

------

_--

_--___---

__-

_

2. A contractor is not entitled to additional compensation where the
extra work on which the claim is founded was performed outside
of the paylines established by the contracting officer pursuant to
his contract authority. Under such circumstances the work was
unnecessary and the contractor was a mere "volunteer" with respect thereto ____ ___
---------------------3. A contractor is entitled to an extension of time pursuant to the
Clause 5 of Standard Form 23-A (April 1961 edition) where unforeseeable overrun of estimated quantities delayed the performance of the contract ___ _
-----------------COMPTROLLER GENERAL

73

132

132

:

1. Decisions upon questions of law made by the Comptroller General are
without binding effect in "Disputes" clause proceedings that have
as their subject claims which, although they involve the same
problems, are not the same claims, as were the subject of his rulings. In such situations the decisions of the Comptroller General
constitute significant and valuable precedents, but should not be
followed if outweighed by other precedents
._-____-_-_-_
152
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2. The opinion of the-Comptroller General (Dec. Comp. Gen. B-149016,:
B-149083, July 16, 1962) affirming the authority of the Administrator to execute exchange agreements pertaining to the output
of the generation to be constructed in connection with the Hanford NPR is applicable as affirmation of such authority to execute
___-_-_-_
Canadian Entitlement Exchange Agreements

Page

315

CONTRACTING OFFICER
1. Where a claim for a time extension is presented to the contracting
officer, it is the duty of the latter to make an impartial and objective determination of all questions that are directly relevant to
the extent of the delays upon which such claim is founded
68
2. A contractot- is not entitled to additional compensation where the
extra work on which the claim is founded was performed outside
- of the paylines established by the contracting officer pursuant to
his contract authority. Under such circumstances the work was
- unnecessary: and the contractor was a mere "volunteer" with
respect thereto _----------_ _132
3. A provision in a standard-form Government contract which specifically grants the contracting 6fficer authority to decide particular
matters does not except his decisions upon such matters fromE
review under the "Disputes" clause of the contract, even though
the provision is written in terms that call for the exercise of judgment and discretion by him, unless the provision affirmatively
discloses an intent that decisions by the contracting officer with
respect to such matters shall be final
__-_-_-_-____-__-_-152
……
4. Decisions by a contracting officer not to waive the defense that a
claim is untimely are subject to- review under a standard-form
"Disputes" clause, irrespective of whether the waiver authority
of the contracting officer is express, as under the "Changes"
clause, or is implied, as under some provisions of "Protests"
152
clauses _ _ _
_
_
__J
CONTRACTOR,

1. An appeal will not be dismissed for technical defects consisting of
the inadvertent omission of the corporate name of the contractor
in the notice of appeal and the substitution therefor of thename
of the contractor's representative or officer
_
-

68

DAMAGES
Liquidated Damages
1. Where damages for default by a bidder in a timber sale have been
liquidated by the parties in the amount of a deposit submitted
with the bid, such liquidated damages are for assessment as
measuring the extent of the bidder's obligation in the matter without the necessity of inquiring into the question of the actual damages incurred
_----- -----------------------------

247

DELAYS OF CONTRACTOR

1. Where a claim for a time extension is presented to the contracting
officer, it is the duty of the latter to make an impartial and objective determination of all questions that are directly relevant to
the extent of the delays upon which such claim is founded ---

68
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2. Where official records of water levels and rates of flow in a river
over a period of 9-years show that high water occurred on 195
occasions, the occurrence of such high water on several occasions
during more than a year of contract performance is not an unforeseeable cause of delay within the meaning of Clause 5 of
_-- __---_------ _-___-__-___Standard Form 23A3. A contractor is entitled to an extension of time pursuant to the
Clause 5 of Standard Form 23-A (April 1961 edition) where unforeseeable overruns of estimated quantities delayed the performance of the contract ----------------------------4. Where the date for completion of a contract falls on a Sunday or a
legal holiday, the next succeeding working day is considered- to be
the required completion date, provided that the contract is completed on that date. If, however, the contract is not completed
until a subsequent date, the Sunday or holiday on which the completion date falls, and succeeding Sundays and holidays, are ineluded in the computation of the period of delay in completion,
… _
unless specifically excepted by the terms of the contract -

73

132

216

DELAYS OF GOVERNMENT

1. Under the "Changed Conditions" clause of acontract for the stringing
of electrical conductor on towers to be provided by the Government,
where the contractor knows when bidding the job that some of
the towers have not yet been completed, and where the Government fails to have these towers completed by the time when they
are reasonably needed for stringing, an equitable adjustment is
not allowable for the extra expense incurred by the contractor
in moving crews back to these towers after they have bome
available for stringing, since such events do not amount to a
changed condition, and since, if they did, such expense would be
in the nature of consequential damages flowing from delay
-_
106
2. A claim for -additional compensation on account of delay by the Government in performing its own obligations under a contract is-not
a claim for relief under the contract that the contracting officer or
a board of contract appeals would have authority to adjudicate by
virtue of a standard-form "Disputes" clause, since it is a claim for
breach of contract _---_-____
-__ -_-106
3. Delay by the Government in performing its own obligations under a
contract does not constitute a changed condition within the meaning of Clause 4 of a standard-form construction contract_
…_
421
4. A claim by a construction contractor for additional compensation on
account of the withdrawal of bids by prospective subcontractors
because of delay by the Government in issuing notice to proceed
to the prime contractor is, in the absence of-a contract provision
for equitable adjustment of the contract price on account of Government delay, a claim for breach of contract that neither the contracting officer nor the Board of Contract Appeals has jurisdiction
to decide
_----___ -- -- --_--_
_
487
.
DRAWINGS
1. Where the contract specifications and drawings are not ambiguous,
there is no need to construe the contract. The contractor's in-
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terpretation being unreasonable, the doctrine of contra proferentern does not apply-__--_-- ________--___-__-_- __-_-___-

17

INTERPRETATION

1. Under a contract for the construction of a transmission line containing the "Permits and Responsibility for Work, etc.," Clause of
Standard Form 23A (March 1953), as implemented by a provision
that "final acceptance is to be in writing at the. time all work is.
completed to the satisfaction of the contracting officer," the contractor is responsible for repairing at his own expense a tower
erected under the contract that before final acceptance of the line
is damaged, without the fault of either party, by logs and debris
thrown against the tower by forces of nature-_ ___
2. The allegation that the logs and debris may have belonged to the Government is not sufficient to shift liability for the tower repairs
to it. Final acceptance may be deferred until after the contracting officer has had a reasonable opportunity to satisfy himself
that the work fully conforms to all requirements of the contract.
Assumption by the Government of responsibility for removal of
the logs and debris is not an assumption of liability for repairs
to the tower which are made by the contractor with knowledge
that the Government disclaims responsibility for such repairs---3. Where a duly issued modification of specifications incorporated in the
contract eliminates provisions for adjustment of price for excavation in the event that rocks of a certain size and extent are encountered, and substitutes a provision that all excavation shall be
paid for at the stipulated contract price without any adjustment,
an interpretation by the contractor of such modification, as constituting a representation by the Government that no rock would
be encountered in the excavation work, is so strained as to be unreasonable. The unreasonableness of the interpretation precludes
application of the doctrine of contra proferentem-

_-__-____

6

6

11

4. An appeal will not be dismissed where a waiver and exception provision in a payment voucher omitted mention of one of the contractor's claims, but did not provide for release of all claims
not excepted, where it appears that the voucher was prepared prior
to the original submission of the omitted claim and the conduct of
both parties at all times until the hearing of the appeal indicated:
an intent to preserve the claim. The presentation of such a
motion to dismiss during the hearing is untimely -------------73
5. Where the contract specifications and drawings are not ambiguous,
there is no need to construe the contract. The contractor's interpretation being unreasonable, the doctrine of contra proferenten
does not apply--__
------------ ___-_-______-___-__-__-132
6. A provision in a standard-form Government contract which specifically
grants the contracting officer authority to decide particular
matters does not exempt his decisions upon such matters from review under the "Disputes" clause of the contract, even though
the provision is written in terms that call for the exercise of
judgment and discretion by him, unless the provision affirmatively
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discloses an intent that decisions by the contracting officer with
respect to such matters shall be final----------------7. The general rules of law stated in the Uniform Sales Act and in the
sales provisions of the Uniform Commercial Code form part of
the general Federal common law applicable to Government contracts, if not made inappropriate by such controlling factors as
Federal statutory law. One such rule is the principle of cumulation of warranties
…_--____--______--____--____-___-____
:8. The inclusion of a Guarantee clause in a standard-form supply contract:
is not inconsistent with, and does not override, the provision in the
Inspection clause which excepts latent defects from the conclusive
effect of a final acceptance. Hence, the expiration of the guaranty period does not preclude the Government from exercising
the remedies specified in the Inspection clause with respect to
latent defects discovered after such expiration…8 ___-___

152

384

384

PAYMENTS

1. An appeal will not be dismissed where a waiver and exception provision in a payment voucher omitted mention of one of the contractor's claims, but did not provide for release of all claims not
excepted, where it appears that the voucher was prepared prior
to the original submission of the omitted claim and the conduct of
both parties at all times until the hearing of the appeal indicated
an intent to preserve the claim. The presentation of such a
motion to dismiss during the hearing is untimely _-_-_-__-

73

PERFORMANCE

1. Under a contract for the construction of a transmission line containing the "Permits and Responsibility for Work, etc.," Clause of
Standard Form 23A (March 1953), as implemented by a provision
that "final acceptance is to be in writing at the time all work is
completed to the satisfaction of the contracting officer," the contractor is responsible for repairing at his own expense a tower
erected under the contract that before final acceptance of the line
is damaged, without the fault of either party, by logs and debris
thrown against the tower by forces of nature-I-------2. The allegation that the logs and debris may have belonged to the
Government is not sufficient to shift liability for the tower repairs
to it. Final acceptance may be deferred until after the contracting officer has had a reasonable opportunity to satisfy himself that
the work fully conforms to all requirements of the'contract. Assumption by the Government of responsibility for removal of the
logs and debris is not an assumption of liability for .repairs to
the tower which are made by the contractor with knowledge that
the Government disclaims responsibility for such repairs__
3. Where the contractor's chosen method of. performance of a contract
for construction of a bridge was the building of a dike across the
river for accommodating contractor's equipment, and the impounding of the, river during high water due to insufficient openings. in

6

6
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the dike caused erosion damage to the river bank, the work of
restoring the bank at the Government's direction pursuant to
contract provisions requiring the contractor at his own expense
to restore landscape features damaged by the contractor's operations, is not extra work. No additional compensation is due the
contractor ----73
4. A contractor is entitled to an extension of time pursuant to the Clause
5 of Standard Form 23-A (April 1961 edition) where unforeseeable overruns of estimated quantities delayed the performance of
the contract ___ _
132
5. An interior void in the rotating insulator column of an oil circuit
breaker which, at the time of final acceptance of the breaker, was
not known to the Government and could not have been discovered
by it through reasonable methods of pre-acceptance inspection is
a latent defect within the meaning of the Inspection clause of a
standard-form supply contract_
_____-_-___-_-_-_-384
6. The Government as a party to a construction contract is entitled to
the performance specified in the contract, irrespective of whether
such performance conforms to customary construction standards
in the area, and need not accept something else that, from a functional standpoint, may be "just as good"-__-_-_-_-_-_
-_
488
SPECIFICATION

1. Where a duly issued modification of specifications incorporated in the
contract eliminates provisions for adjustment of price for excavation in the event that rocks of a certain size and extent are
encountered, and substitutes a provision that all excavation shall
be paid for- at the stipulated contract price without any adjustment, an interpretation by the contractor of such modification, as.
constituting a representation by the Government that no rock
would be encountered in the excavation work, is so strained as
to be unreasonable. The unreasonableness of the interpretation
precludes application of the doctrine of contra proferentem----2. Where the contract specifications and drawings are not ambiguous,
there is no.need to construe the contract. The(contractor's interpretation being unreasonable, the doctrine of contra proferentem
does not apply--___--_--_--____----_--__--___--_---_-_____

11

132

SUBSTANTIAL EVIDENCE

1. Motions for reconsideration of a decision of the Board of Contract
Appeals will be denied if they are based on factual contentions
that are contrary to the preponderance of the evidence, determined by evaluating the testimony and exhibits as a whole in
accordance with accepted criteria of evaluation, or if they are
based on legal contentions that are inapplicable to the factual
situation revealed by the record
…
--------------_
UNFORESEEABLE CAUSES

1. Where official records of water levels and-rates of flow in a river over
*a period of 9 years show that high water occurred on 195 occasions,
the occurrence of such high water on several occasions during

253
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more than a year of contract'performance is not an unforeseeable
cause of delay within the meaning of Clause 5 of Standard Form
23A

---------------------------------------------

I----------

2. Neither weather phenomena nor alterations in the physical features
of the work site caused by weather phenomena, after initiation
of the process of contract formation, constitute changed conditions
within the meaning of Clause 4 of a standard-form construction
contract. Where the subsurface moisture conditions found
when driving test holes are correctly recorded in the contract,
neither the underground water encountered during contract performance nor the earth caving induced thereby constitute changed
conditions if they are caused by rainfall greater than that which
prevailed when the test holes were driven, irrespective of whether
the excess rainfall was a normal seasonal event or was an abnormal and unusual occurrence --_-_-___-_- --

:M

f
420

WAIVER AND ESTOPPEL

1. An appeal will not be dismissed where a waiver and exception provision in a payment voucher omitted mention of one of the contractor's claims, but did not provide for release of all claims not
excepted, where it appears that the voucher was prepared prior
to the original submission of the omitted claim and the conduct
of both parties at all times until the hearing of the appeal indicated an intent to preserve the claim. The presentation of such
a motion to dismiss during the hearing is untimely _
_. 2. Decisions by a contracting officer not to waive the defense that a claim
is untimely are subject to review under a standard-form "Disputes" clause, irrespective of whether the waiver authority of the
contracting officer is express, as under the "Changes" clause, or
is implied, as under some provisions of "Protests" clauses
__

73:

152

CONVEYANCES
INTEREST CONVEYED

1. In construing the scope of an easement acquired for electric transmission line the interpretation placed upon the instrument by the
parties for many years is entitled to great weight
… _

217

DESERT LAND ENTRY
CULTIVATION AND RECLAMATION

. 1. A desert land entryman on lands which are within and which benefit
from a reclamation project must comply with the regular requirements of the desert land law as to cultivation and reclamation within the time fixed by that law and in addition must satisfy
the requirements of the reclamation law… _____-_-__-_-458
2. Equitable Adjudication is properly denied to a desert land entryman
who has neither cultivated nor reclaimed his entry within the
time allowed by law __
------------------; 459
EXTENSION OF TIME

1. The rule announced in John H. Heynes, 40 L.D. 291 (1911), that a
homestead entry of lands later proposed to be irrigated under the
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reclamation law is not bound by the time limitation of the original homestead law does not apply to entries made after June 25,
1910 -___________________ ____
2. The extension granted a desert land entry by section 5 of the act of
June 27, 1906, as amended, applies only where the entryman has
been hindered, delayed, or prevented from complying with the
desert land law by reason of a reclamation withdrawal or irrigation project and the mere fact that an entry is within the exterior limits of such a withdrawal or project does not entitle
an entry to the benefits of the statute where no hindrance is
shown -____--___------____------______--________________

458

458

PROOF

1. Since there has been no prior determination of how long after water
becomes available a desert land entryman has to comply with the
requirements of the law for an entry suspended under the Maggie
L. Havens case, a determination of the time limit in the first case
considering the problem cannot be considered as a retroactive
application of the time limit to him--_________-_______-_-_____
459
2. The period available to a desert land entryman of an entry suspended
under the Maggie L. Havens decision to comply with the requirements of the desert land law after notice of. the availability of
water is given him is two years or the time left in the entry at
the time of suspension of the entry, whichever is longer
…___-459
3. The dictum in the Department's decision of November 25, 1964, in the
case of Clifton 0. Myli, 71 I.D. 458 (A-29920), that, where the
suspension of a desert land entry under the Maggie L. Havens
decision terminates because water becomes available, the entryman is entitled to a period of two years in which to fulfill the
requirements of the desert land law, if less than two years remained in the life of his entry at the time of the suspension,
is withdrawn-------------_--__--_--____--------------486
WATER RIGHT

1. Under departmental regulations (May 31, 1910, 38 L.D. 646, pam. 78;
currently, 43 CrER 230.110), a desert land entryman who owns a
water right can rely on his own efforts to convey his water to
his entry without assistance from a government project, thereby
avoiding the requirements of the reclamation law, or he can participate in the project. In the latter case he must observe requirements of the'reclamation law, including land limitations--

498

EQUITABLE ADJUDICATION
1. Equitable adjudication is properly denied to a desert land entryman
who has neither cultivated nor reclaimed his entry within the
time allowed by law-HOMESTEADS (ORDINARY)
APPLICATIONS
1. The filing of an allowable homestead application in Alaska constitutes
an entry within the meaning of the act of September 5, 1914, so

459
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that an individual who has filed an allowable homestead application in Alaska but withdrawn it prior to allowance by the land
office has exercised his right of entry under the homestead law and
is properly required to make the necessary showing for a second
homestead entry under the 1914 act in connection with any subsequent home application--_________________________________
477
2. An amendment of a departmental regulation to provide expressly for
the first time that the showing required for making a second homestead entry must be made in cases where a homestead application
has been filed but withdrawn prior to allowance will not be applied
where the first application was filed and withdrawn prior to the
effective date of the amendment, particularly where the practice
of the land office has been not to require the showing -_-____-__
477
8. The filing of concurrent homestead applications by an individual bars
the allowance of either so long as both applications remain of
record and, while the withdrawal of one will permit the allowance
of the other, such allowance will be subject to otherwise intervening rights that have been asserted prior to the withdrawl of
the first application-_-----_______--___-_-_________-_477
SECOND ENTRY
1. The filing of an allowable homestead application in Alaska constitutes an entry within the meaning of the act of September 5, 1914,
so that an individual who has filed an allowable homestead application in Alaska but withdrawn it prior to allowance by the land
office has exercised his right of entry under the homestead law and
is properly required to make the necessary showing for a second
homestead entry- under the 1914 act in connection with any
subsequent homestead application--__-__-_________-___-__-_
2. An amendment of a departmental regulation to provide expressely for
the first time that the showing required for making a second homestead entry must be made in cases where a homestead application
has been filed but withdrawn prior to allowance will not be applied
where the first application was filed and withdrawn prior to the
effective date of the amendment, particularly where the practice
of the land office has been not to require the showing -__----

477

47?

INDIAN ALLOTMENTS ON PUBLIC DOMAIN
GENERALLY
1. While both the Indian Allotment Act of 1887, 24 Stat. 388, and the
Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954, are
representative of the method which was used to grant land to
"uncivilized" person in the late nineteenth and early twentieth
centuries, the specific requirements of the numerous allotment
statutes enacted during that time vary according to the particular
situations which they were intended to meet and the two acts
should not be read in pari materia to impose identical requirements on applicants under each statute-----------------_

340
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CLASSIFICATION
1. An Indian allotment application for nonirrigable grazing land is prop-

I'age

erly rejected on the ground that the land applied for is not proper
for acquisition as an Indian allotment because it contains insufficient forage to comprise an economic grazing unit…________-___

66

INDIAN LANDS
DESCENT AND DISTRIBUTION

Generally
1. Where regulations (25 CFlR 15.19) provide an appeal to the Secretary
of the Interior by a party aggrieved by a decision of the Examiner
of Inheritance on a petition for rehearing, an appeal which is
based on matters which were not before the Examiner on the
petition for rehearing will be dismissed…_________-___-________-119
Wills

1. An unapproved alleged contract to make a will devising restricted
Indian land is inappropriate for approval and a claim for specific
. performance thereof against a restricted Indian estate must
be denied-__
_ __
98
2. Where the sole devisee of restricted Indian property dies prior to the
death of the testator, in approving the will under the Act of
February 14, 1913, 37 Stat. 678; 25 U.S.C. sec. 373, this Department, unless contrary to the intent of the testator, applies the rule
that the devise does not lapse but that the lineal descendants of the
devisee take by substitution under the will__
I
103
3. A petition for rehearing was properly denied for untimeliness under
25 CFR 15.17 by an Examiner of Inheritance when it was mailed
by the petitioner's attorney on the last day of the 60-day period
provided by the regulation but was not received by the Superintendent until after the expiration date
…_-_- _---203
ERRIGATION CLAIMS
GENERALLY
1. Under the current Public Works Appropriation Act, and its predecessors, awards may be made only upon a finding that the damage
was a direct result of nontortious activities of employees of the
Bureau of Reclamation
_ ______-__-_-_*
2. In determining what proof a claimant must supply in support of his
claim, due consideration must be given to the availability of the
proof to the claimant on the one hand and to the Government on
the other. All evidence in the administrative record must be
given proper consideration regardless of its source, that is,
whether it was presented by the claimant or by the Government
S. When the administrative record establishes a prima facie case in
favor of the claimant, and there is nothing in the administrative
record which adequately rebuts this prima f acie case, the claimant
is entitled to a determination in his favor _-_-_--_-84
4. UnderT Piblic Works Appropriation Acts, an award may be made only
upon a showing that the damage was the direct result of ontortious activities of employees of the Bureau of Reclamation---

84

84
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5. Under the current Public Works Appropriation Act, as well; as under
its predecessors, awards may be made upon a showing that the
damage was the direct result of nontortious activities of the Bureau of Reclamation-____
_____--_____--_-_-___-_-__-_
238
6. The Flood Control Act, 33 U.S.C. 702c, is an immunity statute. Such
a statute is necessary, and therefore applicable, only where there
would be liability without it-___
238
7. The immunity granted to the United States by 33 U.S.C. 702c does
not bar payment of claims under the Public Works Appropriation
Act where floods or flood waters are involved because there is no
legal liability upon the Government to pay claims under the Public
Works Appropriation Act. Therefore, there exists no reason to
have recourse to an immunity statute in order to avoid payment
of such claims-_
_-------_-_-__
---_ -238
8. The provisions of the Public Works Appropriation Act, concerning
the activities of the Bureau of Reclamation, do not vest in anyone
a statutory right to compensation. The payment of claims under
these provisions is discretionary with, and not mandatory upon,
the Secretary of the Interior… ____--_- ________-_____=_-;238
0. Under Public Works Appropriation Acts, an award may be made only
upon a finding that the damage was the direct result of nontortious activities of the Bureau of Reclamation personnel
266
WATER AND WATER RIGHTS.

Generally
1. In dealing with subterranean water, it is rare that conclusions can be
- drawn with mathematical precision.
Such precision is not necessary. Reasonable and logical conclusions can and must be drawn
from the evidence presented, and a decision will then be rendered
consistent with the preponderance of the evidence _ __
Seepage
1. Under Public Works Appropriation Acts, with respect to seepage
claims, the liability of the Bureau of Reclamation is limited to
water arising from its own irrigation structures. A claim cannot be allowed in the event the damage is caused by private
irrigation_----_--_-----------_-__

84

116

MIGRATORY BIRD' CONSERVATION ACT
GENERALLY

1. Section 6 of the Migratory Bird Conservation Act equires approval
of title by the Attorney General only when the refuge land is
being purchased or rented for a monetary consideration MINERAL LANDS

.

311

i.

DETERMINATION OF CHARACTER OF

1. Lands which are reported by the Geological Survey to be prospectively
valuable for minerals subject to leasing under the Mineral easing Act are not subject to entry or selection under the non mineral
land laws without a mineral reservation to the United States in
accordance with the act of July 17, 1914
_-_-_-_-_-_-_-__-_
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2. The period for determination by the Department of the Interior

whether public land included within the primary limits of a legislative grant-in-aid of the construction of a railroad which excepts
mineral land is mineral in character extends to the time of issuance of patent to the railroad company--_____-_______
3. When the Department of the Interior finds that public land within
the place limits of a legislative grant-in-aid of the construction of
a railroad is mineral in character and the railroad company challenges such finding, a hearing should be granted at which the
Department has the obligation of making a priora.facie case of
mineral character whereupon the company has the burden of
establishing nonmineral character by a preponderance of the
evidence--____--_----_____
_---- ______
-_-- -4. To establish the mineral character of railroad grant land it must be
shown that known conditions on the critical date are such as reasonably to engender the belief that the land contains mineral of
such quality and in such quantity as to render its extraction profitable and justify expenditures to that end-_______-__-_-__

224

224

224

MINERAL RESERVATION

1. Lands which are reported by the Geological Survey to be prospectively
valuable for minerals subject to leasing under the Mineral Leasing Act are not subject to, entry or selection under the nonmineral
land laws without a mineral reservation to the United States in
accordance with the act of July 17, 1914-_-_____-____-____-_
2. Where a State has appealed to the Secretary from a requirement that
it file a mineral waiver for selected school indemnity land reported
to be prospectively valuable for oil and gas and the regulation
requiring such waiver is amended to eliminate the requirement,
the case will be remanded for further processing under the
amended regulation-_---- ___-- __-- ____- ____________

49

49

NONMINERAL ENTRIES

l. Lands which are reported by the Geological Survey to be prospectively
valuable for minerals subject to leasing under the Mineral Leasing Act are not subject to entry or selection under the nonmineral land laws without a mineral reservation to the United
States in accordance with the act of July 17, 1914 __ 2. Where a State has appealed to the Secretary from a requirement that
it file a mineral waiver for selected school indemnity land reported to be prospectively valuable for oil and gas and the regulation requiring such waiver is amended to eliminate the requirement, the case will be remanded for further processing under the
amended regulation -____--_--_----________________
-_-__

49

49

MINING CLAIMS
GENERALLY

1. Where after an application for a State exchange is filed it: appears
that the selected lands are covered by apparently valid mining
claims, the State, if it denies the validity of the claims, is to be
allowed a hearing on the issue of whether or not the claims are
valid -_--_____________________________--_______--__________

199
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COMMON VARIETIES OF XINERALS

1. A deposit of building stone fractured to a large extent into regular
rectangular shapes and sizes which are suitable for use' in construction without further cutting or splitting' and which exist in
a greater proportion in the deposit than in other deposits of the
same stone in the vicinity is not an uncommon variety of building
stone which is locatable under the mining laws because it has a
special and distinct value where it appears that the egularly
shaped stone is usually; by customer preference, mixed with: irregularly shaped stone from the blaim in construction usage and
i that the regularly shaped stone is not shown to have any uses over
and above those of deposits of ordinary building stone in the
locality ---------------------------- - --CONTESTS

331

;

1. A decision declaring a mining claim null and void is conclusive and
will not'he reopened and vacated in the absence of a strong 'legal
-,or equitable basis warranting reconsideration even though the
basis for the cancellation has been found, in other proceedings, to
be erroneous, where'the claimant, who ebeived'notice of adverse
charges against his claim, fails to ans*'er the charges as required
and fails' to appeal or otherwise attack the decision declaring his
claim invalid and takes no action with respect to the claim for
many years169
2. Where after an application for a State exchange is filed it appears that
the selected lands are cOvered by apparently valid mining claims,
the State, if it denies the validity of the claims, is to be allowed
a hearing on the issue of whether or not the claims are valid 199
3. A determination of the invalidity of a mining claim by the manager
of a lhnd office is proper in a overrinment contest when the claimant 'fails 'to answer 'Within the period llowed by the' depart'mental rules f' practice; it is no excuse that the contestee has
brought an action in the Federal district court to enjoin the
contest proceedings 'and secured a' temporary restrainirg 'order
when thereafter the-restraining order is dissolved and, althoukh
the contestee appeals to the circuit court, liefails'to hate'the'injunbtloestored or a new one granteds_ _
_"' ''
'
434
4. Where a amining contest was initiated by this Departmeht and the
''contestees did not file aiahswer but brouight' aii action to'enjoin
the proceedings in the Federal courts and secured a temporary;l
'. restraining order against the.proceedings,. but failed to obtain; a.
.further stay after the district court dissolved the restraining order
or otherwise to relieve themselves of the necessity of filing an
- answer. to' the-contest: complaint, the Secretary will nonetheless
',-entertain-a petition to have.a belated answer accepted where it'i
appears that the litigation was continued in the appellate courts
on the assumption of all parties and the.courts that the contest
proceedings hadi been held in abeyance', and no rights of third
parties are-affected……

…-I
I

--

5. A determination of the invalidity of a-mining claim by the manager
of a land. office is proper in aprivate contest when the claimant

435
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fails to answer within the period allowed by the departmental.
rules of practice; it is no excuse that the contestee has brought an
action in the Federal district court to enjoin the contest proceedings and secured a temporary restraining order when thereafter
the restraining order is dissolved and, although the contestee
appeals to the circuit court, he fails to have the injunction restored
or a new one granted--------------------------------------6. The Departmental regulation providing that, where a timely answer
is not filed in a contest proceeding, the case will be decided on the
basis of the allegations in the complaint cannot be waived in the
case of a private contest… ____--_____-________-__
--

442

442

DETERMINATION OF VALIDITY

1. Although a mining claim may have been valid in the past because of a
discovery on the claim of a valuable deposit of mineral, the mining claim will lose its validity if the mineral deposit ceases to be
valuable because of a change in economic conditions----------2. Mining claims located for manganese must be declared null and void
for lack of a discovery where, although manganese was sold from
some .of the claims and other claims in the vicinity during World
War II and the post-war period when a Government buying program was in existence, the evidence shows that since the end of
the buying program in 1959 the price of manganese has dropped
50 percent and sales of domestic manganese have ceased and
there is no reasonable prospect of a future market, the need for
manganese being supplied by higher grade imported manganese-3. -A decision: declaring a mining claim null and void is conclusive and
will not be reopened and vacated in the absence of a strong legal
or equitable basis warranting reconsideration even though the
basis for the cancellation has been found, in other proceedings,
* to be erroneous, where the claimant, who received notice of adverse charges against his claim, fails to answer the charges
as required and fails to appeal or otherwise attack the decision
declaring his claim invalid and takes no action with respect to the
claim for many years------------------------------____-4. To validate a mining claim covering minerals for which a market must
be shown, it must appear that the minerals probably exist on the
claim in such quantities as will justify extraction -___-_-____

144

144

169
447

DISCOVERY

1. Although a mining claim may have been valid in the past because of
a discovery on the claim of a valuable deposit of mineral, the mining claim will lose its validity if the mineral deposit ceases to
be. valuable because of a change in economic conditions
_2. Mining claims located for manganese must be declared null and void
for lack of a discovery where, although manganese was sold from
some of the claims and other claims in the vicinity during World
War II and the post-war period when a Government buying
program -was in existence, the evidence shows that since the end
of the buying program in 1959 the price of manganese has dropped
50 percent and sales of domestic manganese have ceased and

144

585

INDEX-DIGEST
MIING CLAIS-Continued

-

DISCOVERY-Continued

there is no reasonable' prospect of a futur6 'market, the need for
manganese being supplied by higher grade imported manganese _
S. To validate a mining claim covering minerals for which a market;
: must be shown, it must appear that the minerals probably exist
__
oi the claim in such quantities as will justify extraction 4. A showing ofthe probable existence of minerals in such quantities as
will justify the further expenditure of labor and money with a
reasonable prospect of success in developing a valuable mine
must be made to meet the test of discovery under the mininglaws--____
__
5. Where mining claimants have not shown that deposits of tale and'
silica on their claims probably exist in sufficient quantities to
justify a: prudent man in spending his labor -and means with a
reasonable prospect of developing a valuable mine, they' have
adiscovery of valuable mineral deposits within the
- not 'madeW
meaning of the mining laws-_
-

144
447

447

447

HEARINGS-

1. A hearing is not required by departmental practice or by the requirements of due process on the rejection of an applieation for a patent
on mining claims which, over 25 years before the patent application wastiled, were declared null and void'in adverse proceedings''
:.or by' a default decision after notice of charges 'against the
'iclaiha~s and' an opportunity for a hearing thereon were- given
_169
_
!th& record title owner of the claims…
LOCATION

-

1. Because Revised Statute 2320 provides that no lode mining clain
shall extend more than 300 feet on each side of the middle of the
:'vein at the surface,a patent applicant should iudicat6 the direr i
: tiof of the vein and adjust his survey accordingly if the course
of: the vein diverges fron a line through the center of the ciaim
and'one ofrthe side line is more than-300 feet from the center of
_ _

the vein

.

.

--*

'tA-

-

.

-

*

273

LODE CLAIMS'

1. Because-Revised Statute 2320 provides that no lode mining claim.
shall extend more than 300feet on each side of the middle of the
vein 'at tbe surface, a patent applicant should indicate the direction
of the vein and adjust his survey accordingly if the course of the
vein diverges from a line through the center of the claim and one
273
of the side lines is more than 300 feet from the center of the vefi 2. The 3Departfen thas no power to-issue a mineral patent to any surface
'ground exceeding 300:feet in width on each side of the middle
2 of'the vein or lode; Sand: a- patent so issued is void 'as to the exceSs
*
zJ_'-J'- 273
'
over 300 Xeet and is subject to collateral attack_--

MILL SITES

'

-

'

1. Lahd- withdrawn for reclamation purposes' can be opened 'to lodation
under the-mining laws'Only where the land is knowh dr believed
*to bel valuable for minerals',- consequently, nonmineral land in a
reclamation withdrawal eannot, in the absence of other considera7600365--
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tions, be opened for location of a mill site, which islocatable only
---------------_
on nonmineral land
2. In opening reclamation withdrawn land to mining location it is neces-.
sary that each 10-acre subdivision be mineral in character but it
is not required that every acre of the 10-acre tract be mineral in
character; consequently where a tract of land is open to mining
location and part of the land is nonmineral in character, that part
* of the land can be included in a mill site--__-_-_-_-___-_-__
3. A mill site claimis properly'declared invalid where the claim is not
,
occupied or used for mining or milling purposes __-_8__-_-_-_
4. The use of a rehabilitated structure on land embraced in a mill site
claim as a base for occasional prospecting activities on nearby
patented lode claims and the intention to use the land in the future
! for workmen's housing and an assay office presumably when the
claims are developed are not sufficient to comply with the
requirements of section 2337 of the Revised Statutes for obtaining
a mill site
__ _
5. A mill site is properly declared invalid where. the claim is not occu-r
-----pied or used for mining or milling purposes -

140

141
368

368
448'

MIlERAL SURVEYS.

1. Because Revised Statute 2320 provides that no lode mining claimi shall
o the middle of the vein
extend more than 300 feet on each side bf
at the surface, a patent applicant should indicate the direction of
the vein and adjust his survey accordingly if the course of the
vein diverges from a line through the center of the claim and one'of.
the side lines is more than 300 feet from the center of the vein_.

a

273:

PATENT

1. The proceedings leading'to the cancellatio ef a-mig~claimwiInot
be reopened many yars after the decision has become final in the
absence of a compelling legal or equitable basis warranting reconsideration and an, application-for patent: on a mining claim is
properly rejected where, more than sixteen years before the patent
application was filed, the claim had been declared null. and void .
_---160
-____
and thereafter canceled--_-__
2. The Department has no power to issue a. mineral patent to any surface ground exceeding 300 feet in width on each side of the middle
of the vein or lobe, and a patent so issued is void as to the excess
over 300 feet and is subject to collateralattack
278.
SPECIAL ACTS

1. The purchaser. under a contract of- sale of an undivided two-thirds
interest in a mining- claim may file the verified statement required
,of a mining claimant by section 5(a) of-the act of July 23, 1955-..

a

WITHDRAWN LAND.

1. Land withdrawn for reclamation purposes can be opened to location
under the mining laws only where the land is known or believed
*to be valuable for minerals; consequently, nonmineral land in a
reclamation withdrawal cannot, in the absence of other considerations, be opened for location of a mill site, which is locatable only
on nonmineral land
______--____-__-_-_-__-_----_----_--

140
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2. In opening reclamation withdrawn land to mining location it is

necessary that each 10-acre subdivision be mineral in character
but it is not required that every acre of the 10-acre tract,be
mineral in character; consequently where a tract of land is open
to mining location and part of the land is nonmineral in character,
that part of the land can be included in a mill site - __ _

141

NOTICE

1. In considering whether an assignee of an oil and gas lease was a bona
fide purchaser and entitled to protection. in accordance with the
bona fide;purchaser provisions, of. tbeMinetal Leasing Act, as
amended, the basic question is whether he in good faith and for
value acquired his interest without notice of a superior right to,
the lease;: he will not be considered as having constructive or imputed notice that an offeror whose offer was junior to.:that for
which the lease issued had a right to the lease superior to the
lessee, if he acted prudently, even though an extremely cautious
person might have a right to have the voidable lease canceled

206

OIL A-ND GAS -LEASES '
GENERALLY
1. A protest by a nior offeror in a drawing of simultaneously filed oil
and gas lease offers which charges disqualification of a senior
offeror because the seniof offeror is married to another offeror so
that neither was actually the sole party in interest in the separate
* offers filed is properly dismissed in the absence of any proof that,
either- of the- two offerors in question was not acting in his own
* behalf and that under the law of the State in which the land
applied for lies a married person cannot hold or acquire' prop- ertyfor his sole benefit without the other spouse's consent…'__
2. Although a junior dfferor may have be'fnthe first qualified applicant'for an oil and gas lease, if a lease was mistakenly issued-to the
' senior offeror and it is assigned to a bona fide purchaser and the
assignment is filed before the land office records show any action

taken against the lease, the interests of the bona fide purchaserwill be protected in accordance-with the 1959 and 1960 amendments of the Mineral Leasing Act and the junior offeror's offer
must-berejected-*
- ----3. In: considering whether an assignee of an oil and gas lease was a
bona fide. 'purchaser and ehtitled to protection in accordance with
th6 bona fide purchaser provisions of the Mineral Leasing Act as
amended the basic question is whether he ini good faith and for
-value acquired his interest without notice of a superior right to
the lease; he will not be considered as having constructive or
imputed- notice that an offeror whose offer was junior to that for
*which the lease issued had a right to the lease. superior to the
l essee, if he acted' prudently, even though an extremely cautious
* person might have ascertained that the junior offeror might have a
' right to have the voidable lease canceled-206

:

121

206

--
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4. An assignee of an oil and gas lease, if the assignment is otherwise;
valid, is entitled to protection in accordance with the bona fide
purchaser provisions of the Mineral Leasing Act if his assignment
" is filed before any adverse action or protest has been made
against the lease even though the assignment had not been approved before such action or protest is made--___
ACQUIED LANDS LEASES
1. An acquired lands lease offer for a tract of land consisting of portions
of several irregularly shaped surveyed tracts of land no part of
the boundaries of which coincide with any part of the boundary
of the tract applied for need not, in addition to giving a complete
i'metes and bounds description of the tract tied to a corner of the
public land surveys, give the section numbers of the surveyed
- tracts portions of which are included in the tract applied for
…
2. An oil and gas offer for acquired land is not defective because it is not
accompanied by -a map or plat showing the location of the land
: within the administrative unit or project of which it is a part, but
the offeror may be required to submit a satisfactory showing of
such a map or plat--------------------------ACREAGE LIMITATIONS
1. Acreage embraced in a lease offer which is subject to drawing to determine priority will not be charged against the offeror until the
…
___7 __ _ ;
offer has been successfully drawn
APPLICATIONS
7
1. The. Departmental decision in Henry S. Morgan, FZoyd A. JWallis, et
al., BLM-A-036376 (1956), affirmed by the Secretary of the Interior,65. .D. 369 (1958), is overruled to the extent thatit is
inconsistent or in conflict with the conclusion reached i the opin…
ion of the Solicitor. General issued December 20, 1963 ..
2. Oil and gas lease offers which do: not draw first priority- in a drawing
of simultaneously filed offers may be conditionally rejected, subj Sect to reinstatement in, the event offers with higher priorities do
not ripen into leases
_
---------------____ _ -_--_
-3. Any name, used by an individual whether real or fictitious, by which
known or by which she. may- transact business or.
-; she may .be
execute contracts, may constitute her signaturelif affixed by, that
individual without fraudulent intent and if there is no doubt as to
the identity of .the individual, and.an oil and gas -leasem offer inr
which thesigned name of the offeror diffiers from the type name
of the offeror in the first block of the lease form is acceptable if,
in fact, the signature is that, of the offeror and the' offer is, in all
other respects, acceptable… _,__ _
_
__
4. Where only one copy of an oil and.gas lease offer is initially filed bearing as a signature a name which differs from the: name of the
offeror typed in, the first block of the, lease form within: .Odays
four additional copies-of the offer are-filed bearing the same typed
name -and signature as- the typed name- on the original- form.iand
. ->
after more than 30 daysfrom 1initialifiling.
-the
five additional
copies are filed bearing typed name and signature consistent with

206

_45

278

337

20

121
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the. original' form, the offer should not be rejected if all' of the
ccopies- of the offer were signed by the offeror, but the offer will
:earn priority only from the time that the last copies were filed___
5. A protest against a noneompetitive oil and gas lease offer for acquired
* land is properly sustained'where the offer is signed by an attorney
in fact. for a corporate offeror and is accompanied only by a state-ment of the attorney in fact as to the nonexistence of an agree- ment between the attorney in fact and the offeror whereby the
- attorney in fact will acquire an interest in any lease to be issued
and by a statement by the offeror that a third party will have an
interest in the lease and there is not filed any statement by the
offeror as to whether the attorney in fact will acquire any interest
in the' lease-____ _-__-__-_-_- ____- ____-___6. Where only one copy of an oil and gas offer for acquired lands is filed
and thereafter within the time allowed the additional copies required are filed but such additional copies vary from the first copy
. in a portion of the land description, the offer is not fatally defective and the first copy filed is deemed to be controlling despite
the fact that it was not marked as the "original" copy by either
the offeror or the Bureau of Land Management __-_-_
7. An oil and gas lease offer signed by an attorney in fact is not to be
rejected for failure to accompany it with evidence of his authority
to sign the offer and lease if the offer contains a reference to a
land office record. in which the pertinent information has been
.''
:*filed -- __--_-__287
8. An oil and gas lease offer signed by an attorney in fact for the offeror
i.properly rejected where it is. not accompanied by a statement

of the attorney's possible interest in the offer and the lease, if: issued, and, if there is such interest, the further§tatemehts as to
the attorney's qualifications to hold an oil and gas lease as required by departmental regulation--__-_-_------_

269

277

277

'

288

ASSIGNMENTS OR TRANSFERS

1. Although a junior offeror may have been the first qualified, applicant
for an oil and gas lease, if a lease was mistakenly issued to the
senior offeror and it is assigned to a bona fide purchaser and the
assignment is filed before the land office records show any action
taken against the lease, the interests of the bona fide purchaser
will be protected in accordance with the 1959 and 1960. amend.ments of the Mineral Leasing Act and the- junior offeror's, offer
must bereiectedz… _ _206
2. In considering whether an assignee of an oil and gas lease was a bona
fide purchaser and entitled to protection in accordance with the
bona fide purchaser provisions of the Mineral, Leasing Act, as
amended, the basic question is whether he in good faith and for
,-value acquired his interest without notice of a superiorright to the
lease; he will not be considered as having constructive or imputed
notice that an offeror. whose offer was junior to that for which
the lease issued had a right to the lease superior. to the lessee,,
if he acted prudently, even though an extremely cautious person
might have ascertained that the junior offeror might have a right"
to have the voidahie lease cancele-d_-_
_
_ __ 206
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2. An assignee of an oil and gas lease, if the assignment is otherwise
valid, is entitled to protection in accordance with the bona fide
purchaser provisions of the Mineral Leasing Act if. his assignment
is filed before any adverse action or protest has been made against
*the lease even though the assignment had not been approved before
such action or protest is made
_ ______
L_
208
4. Section 10 of the act of July 3, 1958, amending the Alaska Oil Proviso
of the Mineral Leasing Act of 1920 to require rentals for noncompetitive oil and gas leases in Alaska to be the same as similar
:leases'for lands elsewhere in the United States, is not applicable
-to leases which had been granted 5-year extensions prior to the
act as to the remainder of their extended term, including a 2-year
extension resulting from segregation of the lease by partial assignment under section 30 (a) of the Mineral Leasing Act as amended _
294
CANCELLATION
1. Where an oil and gas lease offer was filed prior to enactment of the
Alaska Statehood Act on July 7, 1958, a selection for the land was
filed thereafter by the Territory of Alaska pursuant to:the grant
for the University of Alaska, and a lease was subsequently issued
in response to the offer and prior to the admission of the State of
Alaska on January 3, 1959, it is error to cancel the lease because of
the filing of the selection and it is immaterial that subsequent to
the admission of the State the land was patented to the State pursuant to the selection… _---- ___-----___-___-_- ___-_-_1
2. An oil and gas lease offer which describes land within an area over six
miles in width and within an area covering five whole sections and
parts of two end sections in width does not comply with the regulation requiring that land sought for leasing must be within an area
six miles square or within an area not exceeding six surveyed sections in length or width, and a lease issued in response to such offer
is improperly issued and subject to cancellation if proper junior
offers have been filed for the land ---- -8
--9
3. An oil and gas lease is properly canceled where it was issued pursuant
to an application which described less than 640 acres which were
available for leasing at the time the application was filed and did
not include adjoining lands which- were available for'leasing-_
92
4. Inconsidering whether an assignee of an oil and gas lease was a bona
fide purchaser and entitled to protection in accordance with the
bona fide purchaser provisions of the Mineral Leasing Act, as
:*
amended, -the basic question is whether he in good faith and for
value acquired his interest without notice of a superior right to
>
the lease; he will not be considered as having constructive or
*imputed notice that an -offeror whose offer was junior to that for
' which the lease issued had a right to the lease superior to the
lessee, if he acted prudently, even though an extremely cautious
person might have ascertained that the junior offeror might have
a right to have the voidable lease canceled206
DESCRIPTION OF LAND
1. An acquired lands lease offer for a tract of land consisting of portions
of several irregularly shaped surveyed tracts of land no part of
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: the boundaries of which coincide with any part of the -boundary
*of the tract applied for need not, in addition to giving a complete
-metes and bounds description of the tract tied to a corner of the
section
'the numbers of the surveyed
- public land surves,-give
tracts portions of which are included in the tract applied for…____- 45
A description in an oil and gas lease offer for acquired land of land in
a right-of-way which is excluded from the land applied for is insufficient where the right-of-way is described only by giving the
course and distance of. the center line and the width of the rightof-way and by tieing the-description to a quarter-quarter section
-__ -_-_-_-110
___
_--_----___ -.corner
Where an oil and gas offer for land described as the S1/2S1/2 of a
section is deficient because it improperly describes land in the
S1/2S/2 which is to-be excluded from the offer,'the offer cannot
be accepted for the S1/28E 1/4 because it is ascertained that the
_…__-110
excluded land lies in th6'Sj/2SW1/4 of the section _-_Under regulation 43- CPR 3123.8, which requires that oil and gas lease
offers for lands shown on protracted surveys include only entire
sections of land or describe all of the lands available for leasing
in each section by legal subdivisional .parts, where only a portion .
of a section is available, it is not proper to reject an offer for such
land which describes all of the land in the section with a statement that the offer is to be deemed to include all of the. land
in the described section which is available for lease if the offer
is accompanied by the first year's rental payment for the en124
__----…_____------__---tire section
Where only one copy of an- oil and gas offer for acquired' lands is.filed and thereafter within the time allowed the. additional copies
required are filed but such additional copies vary from the first
copy in a portion of the land description the offer is 'not fatally
.defective and the first copy filed is deemed to be controlling despite
the fact that it was not marked as the "original" copy by either
277
_-_-_
the offeror or the Bureau of Land Management -_An oil and gas offer for acquired land is not defective because it is,
not accompanied by a map orplat showing the location of theland
within theadministrative'unit or project of which it is a part, but
the offeror may be required to submit a satisfactory showing 'of
-278
--_---_
such a map or plat-

DRILLING:

1. To qualify as actual drilling operations sufficient to extend an oil and
gas lease pursuant to section 4(d) of the Mineral Leasing Act Re- vision of 1960, drilling must be conducted in such a way as to be. a
serious effort which one seriously looking for oil and gas could be
*expected to make in that particular area, given existing knowledge
of .geologic and other factors normally considered when drilling
_-_---for oil and gas --------2. Where the purpose of drilling a well is only to test shallow formations
'500 feet deep, known to be fresh water aquifers in the area sur, rounding the well, where gas has been found within several
miles only in formations below 7,000 feet, and the nearest produc-
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tion from the shallow formations is about' 25miles away, the drilling does not serve to extend the life of a lease that would otherwise expire……
_- __ ___
_257
3. An oil and gas lease is not entitled to a 2-year-extension under section 4(d) of the Mineral Leasing -Act. Revision-of 960, which
* grants such an extension when the lessee has commenced "actual
drilling operations" before the end of; its term and. is diligently
prosecuting such operations at the end of the. term, when prior-to
* the expiration date of the lease the only acts undertaken by the
lessee are acts preliminary to the- actual drilling and the actual
drilling is not commenced until after the lease has terminated.__

263

EXTENSIONS

1. An oil and gas lease on land within the known geologic structure
of a producing gas field which attains a minimum royalty status
because of inclusion in 'the participatig area of a producing gas
unit but on which there is no. prdducing or producible well and
which is subsequently extended as a consequence of the termination of the unit reverts to a rental status and is subject to the
automatic termination provision of the act of July 29, 1954---233
2. To qualify as actual drilling operations sufficient to extend an oil and
gas lease pursuant to section 4(d) of the Mineral Leasing Act
Revision of 1960, drilling must be conducted in such a way as to
be. a serious effort which one seriously looking for oil and gas
could be expected to make in that particular area, given existing
.,
knowledge of geologic and other factots normally considered when
drilling for oil and gas…… _____-_---_-_-_-__-___-257
3. Where the purpose of drilling a well is only to test shallow formations 500 feet deep, known' to be fresh water aquifers in the area
surrounding the well, where gas has been found within several
miles only in formation below 7,000 feet, and the nearest produetion from the shallow formations is about 25 miles away, the
drilling does not serve to extend the life of a leaethat'would
-

otherwise expire

__

-----------------

4. An oil and gas lease is not entitled to a 2-year extension under section
4(d) of the Mineral Leasing Act Revision of 1960, which grants
such an extension when the lessee has commenced "actual drilling
operations" before the eid of its term and is diligently prosecuting such operations at the end of the term, when prior to the expiration date of the lease the only acts undertaken by the lessee
are acts preliminary to the actual drilling and the actual drilling
is not commenced until after the lease has terminated … _
…
5. The annual rental due for the sixth and succeeding years on noncompetitive oil and gas leases in Alaska issued prior to- July 3, 1958,
and extended thereafter- is- at the rate of 50 cents per acre per
annum
_
__ _
_
__---6. Section 10 of the act of July-3, 1958, amending the Alaska Oil Proviso
of the Mineral Leasing Act of 1920 to require rentals-for noncompetitive oil and gas leases in Alaska to be the same as similar
leases, for lands elsewhere in the United States, is not applicable

257
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-

263

284
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to leases which had been granted. 5-year extensions prior to the
act as to, the remainder.of their extended term, including a 2-year
extension resulting from segregation of the lease by partial assignment unde.rsection. 0(a)
of the, Mineral Leasing Act, as
amended

____

FIST QUALIFIED APPLICANT

---------.

___-_-_-_-_-__-_--

294

m

1. A protest by a junior offeror in a drawing of simultaneously filed oil
and gas lease offers which: charges disqualification of a senior
offeror because the senior offeror is married to another offeror so
that neither was actually the sole party in interest in the separate
offers filed is properly dismissed in the absence of any proof that
either of the two offerors- in. question was not acting in his own
behalf and that under the-law of the State in which the land applied for lies amarriedperson cannot hold or acquire property
for his sole benefit without the other spouse's consent
…_
2. Although a junior offerorimay have been the first qualified applicant
for an oil and gas lease, if a lease was mistakenly issued to the
senior offeror and it is assigned to a bona fide purchaser and the
assignment is filed before the land office records show any action
taken against the lease,- the' interests of the bona fide purchaser
will be protected in accordance with the 1959 and 1960 amendments of the Mineral Leasing Act and the junior offeror's offer
must be rejected…
3. Where an oil and gas lease is issued which erroneously omits a part
of the land applied for which is available for leasing, and the
land office simultaneously issues a decision which indicates that
the omitted land is included in the lease, the omission will not
be construed-as a rejection of the offer as to the omitted land from
which the offeror must appeal in order to preserve the priority
of his offer, but the lease may be amended to include the omitted
land notwithstanding the filing of a conflicting offer for the same
land subsequent to the issuance of the lease but prior to the discovery of the omission…
-------------

121

206

243

KNOWN GEOLOGICAL STRUCTURE

1. A determination that land is within the undefined known geologic
structure of a producing oil orgas field is, in effect,. a withdrawal
of that land from noncompetitive leasing, and where that determination is reflected b Ab records of the Bureau of Land Management, the land is unavailable for noncompetitive leasing and
must be excluded in determining whether a lease offer complies
with the requirements of 43 CF 192.42 (d) -___-__-_-_-___-2. The phrase "known geologic structure of a producing oil and gas
field" has been so long understood to include oil and gas fields
which once produced and are still capable of production, although
not currenty producing, that the phrase as used in Rev. Stat. 2276
(a) (2) will be considered to have the same meaning, despite the
fact that the word "producing" is used In the next paragraph of
the statute to meai actual production…
_-_-__.8-39-
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LANDS SUBJECT TO
1. K determination that land is within the indeifned known geoldgic
structure of a producing oil or gas feld is, in effect, a withdrawal
'of that land from noncompetitive easing, and where that deterrmination is reflectedby 'the records of the Bureau of Land Management, the land is unavailable forno competitive leasing and
must be excluded in determining whfiffieriW lease offer complies
with the requirements of 43 FR 192.42(d)
_
2. "Available for leasing," as used in 43. CFR 192.42(d) and decisions
interpreting that regulation,.means lands which are available for
no ncompetitive leasing under the Mineral Leasing Act_____
_-_-

92

92

PRODUCTION

1. Land in any lease of a unit'agreement which is in a participating area
is to be considered as land in a producing or producible status so
that all lands subject to that lease, whether in the unit or participating area, are not eligible for section by a State as school
indemnity lands

___

_

_---

.

:393

RENTALS

1. An oil and gas lease on land within the known geologic structure of a
:producing gas field which attains a minimum royalty status because of inclusion in the participating areaof a producing:gas
unit but on which there is no producing or producible well and
which is subsequently extended as a consequence of the termination of the unit reverts to a rental status and is subject to the
…
automatic termination provision of the act of July 29, 1954
2. The annual rental due for the sixth and succeeding years on noncompetitive oil and gas leases in Alaska issued prior to July 3 1958,
and extended thereafter is at, the rate of 50 cents per acre per
---------,__
annum---------3. Section 10 of the act of July 3, 1958, amending the Alaska Oil Proviso
of the Mineral Leasing Act of 1920 to require rentals for noncompetitive oil and gas leases in Alaska tobe the same as similar
leases for lands elsewhere in the United States,. is not applicable
to leases which had been granted 5-year'extensions prior, to the
act as to the remainder of their extended term, including a 2year extension 'resulting from segregation of 'the lease by partial
assignment under section 30(a) of the Mineral Leasing Act, as
amended
---------------4. If there are applicable funds available, refund may be made of oil and
gas lease rentals paid in excess of that required under the lease
and applicable statutes and regulations5. An oil and gas lease which converts to a minimum royalty basis during its primary term because of the discovery on it of oil and gas
in paying quantities remains in a minimum royalty status even
though production ceases and' the part of it which had been put
in a known geologic structure is reclassified as not within a known
geologic structure,but it reverts back to a rental basis if the lease
isextendedfor a five-year period_'_ --6. Where an Offlce of the' General Accounting Office, after an audit,' requests the local land office to demand minimum royalty payments
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from a lessee: for seven years of an extended oil: and gas: lease
term and,, upon appeal, the Comptroller General decides. that only
annual rentals. paid by the lessee were due, the Department will
not:require the lessee to make any :additional: payments for the
__
_ _ __
extended term--- _
ROYALTIES
1. An oil and gas lease on land within the known geologic structure of
a producing gas field which attains a minimum royalty status because of inclusion in the participating area of a producinggas unit
but on which there is no producing or producible well and which
is subsequently extended as a consequence of the termination of
the unit reverts to a rental status and is subject to the automatic
termination provision of the act of July 29, 1954--_
_
2. An oil and gas lease which converts to a minimum royalty basis during its primary term because of the discovery on it of oil and gas
in paying quantities remains in a minimum royalty status even
though production ceases and the part of it which had been put in
a known geologic structure is reclassified as not within a known
geologic structure, but it reverts back to a rental basis if the lease
..
is extended for a five-year period
3. Where an office of the General Accounting Office, after an audit, requests the local land office to demand minimum royalty payments
from a lessee for seven years of an extended oil and gas lease
term and, upon appeal, the Comptroller General decides that only.
annual rentals paid by the lessee were due, the Department will
not require the lessee to make any additional payments for the
extended term_-

Page

361

233

361

361

* SIX-XILE SQUARE -RULE
1. An oil and gas lease offer which describes land within an area over *six miles in width and within' an area covering five whole sections
and parts of two end sections in'width does not comply with the
regulation requiring that land sought for leasing must be within
an area six miles square or within an area not exceeding six surveyed- sections in length or width, and a lease issued in response
to such offeris improperly issued and subject to cancellation if
-_- --proper jhior offers have been filed for the land___

'640ACRE LIMITATION

89

'
'
1. A determination that land is within the' undefked known geologic'
structure of a producing oil or gas field is, in effect, a withdrawal
of that land from noncompetitive leasing,'ahd where that determination is re~fected by the records of the Bureau of Land Man:-.
agement, the land 'is unavailable-'for 'noncompetitive leasing and
must be excluded in determining- Whether a lease offer complies.,
;-;: 92
with the requirements of 43"CdFU192.42(d)_2. "Available. for leasing," a used in 43 CFP'i12.42(d) and decisions
interpreting that regulation, means lands which are available for
noncompetitive leasing under the Mineral Leasing Act_
92

596

INDEX-DIGEST

OIL AND GAS LEASES-Continued

Pate

TERMINATION

1. An. oil and gas lease on land within the known geologic structure of
a producing gas field which attains a minimum royalty, status
because of inclusion in the participating area of a producing gas
unit but on which there is no producing or producible well and
-- :: - which is subsequently extended as a consequence of the termination of the unit reverts to a rental status and is subject to the
automatic termination provision of the act of July 29,,1954…-----

233

UNIT AND COOPERATIVE AGREEMENTS

1. An oil and gas lease on land within the known geologic structure of
a producing gas field which attains a minimum royalty status
because of inclusion in the participating area of a producing gas
unit but on which there is no producing or producible well and
which is subsequently extended as a consequence of the termina: tion of the unit reverts to a rental status and is subject to the
automatic termination provision of the act of July 29, 1954
…
__
2. Land in any lease of a unit agreement which is in a participating area
is to be considered as land in a producing or producible status so
that all lands subject to that lease, whether in the unit or participating area, are not eligible for selection by a State as school
indemnity lands-33
-------------------

233

398

POWER
GENERALLY

1. An agreement providing for the delivery by one party of a quantity of
power which cannot, with certainty, be determined in return for
*the delivery by the other party of stated amounts of power over
the same period constitutes a power-for-power exchange agreement

-------------------------------------------------

315

2. The advantage at federal hydroelectric projects to be realized from
implementing the "Treaty between Canada and the United States
* of America relating to cooperative development of the water resources of the Columbia River basin," through the execution of
exchange agreements support, as a matter of law, the Bonneville
Power Administrator's determination of "economical operation"
as required by section 14 of the Reclamation Project Act of 1939
(53 Stat. 1197, 43 U.S.C. 389) and section 5(b) of the Bonneville
Project Act (50 Stat. 734, 16 U.S.C. 32d(b) )
_……
_- ___-__-__---315
8. An applicant for an amended transmission line right-of-way under the
act of Mareh 4, 1911, is properly required to file the stipulation required by the Department's regulations agreeing to permit the
the Department to. utilize surplus capacity in the line or to
increase the capacity of the line for the transmission of power by
the Department
._------------------------*
405
..4. The requirement imposed by the Department's regulations on an applicant for a transmission line right-of-way that he agree to permit
the Department to utilize surplus capacity in. the line o to
increase the capacity of the line for the transmission of power by
the Dbpartment is valid-__--__
--- __ 427
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5.-The existence of a contract between a power company and the United
States, acting through the Atomic Energy Commission, whereby
the company agrees to construct a: transmission line from its
facilities to facilities of the Commission and the Commission
agrees to provide a right-of-way across land under its jurisdiction
in Los Alamos County, has no hearing upon and is not affected by
conditions imposed by this Department upon a grant of a rightof-way for a portion of the line across public land under the juris--------_
diction of this Department in Sandoval County--

Pae

427

PUBLIC LANDS
CLASSIFICATION

1. State selections in satisfaction of a legislative grant of public land
are preferred over conflicting private applications even though the
State application may'have been filed subsequent to the private
application if the interval between the two filings is not so great
as to indicate that the State failed to exercise reasonable diligence in exercising its selection right… ______ _ __ _126
2. The filing of a State selection application within six weeks after the
filing of public sale applications for the same land evidences
reasonable diligence by the State in the exercise of its selection
right so that the State application merits consideration with the
public sale applications and allowance unless such allowance
would serve the public interest less effectively than allowance of
the public sale applications _--____--_____-_-_-_
-_--127
DISPOSALS OP
1. The statutory grant of a 6-month preference period for, the filing of
State selection applications after every revocation of a withzdrawal of public land within 10 years after August 27, 1958, is
entirely consistent with the existent departmental policy of. permitting the public interest in the satisfaction of a legislative grant
of public land to a State to tip the scales in favor of the State
in the Department's consideration of a State selection application
and a conflicting application for the initiation of private rights
in the land _
--------------127
LEASES AND PERXITS

1. A tramroad right-of-way permit granted under the Act of January 21,
1899, as amended, 43 USC., see. 956 (1958), is revocable at the
___-_-_discretion of the Secretary…-----

415

JURISDICTION OVER
1. By general statutory provisions the execution of the laws regulating
the acquisition of rights in the public lands and the general care

of these lands is confided to the land department as a special
tribunal;. and the Secretary of the Interior, as the head of the
department, is chargedwith seeing that this authority is rightly
exercised to the end that valid claims may be recognized, invalid
ones eliminated, and the rights of the'public preserved -

415
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PUBLIC RECORDS
1. Final determinations concerning the disclosure to contractors of records that the custodian of the records is unwilling to produce are,
as a matter: of general practice, made by the Solicitor where-the
the disclosure sought is not connected with any pending contract
appeal, and by the Board of Contract Appeals where the records
are sought in connection with a pending contract appeal._-8
2. The: phrase "prejudicial to the interests of the Government," as used
in-the statutes and regulations pertaining to disclosure of records
of the- Department of the Interior, ordinarily comprehends those
documents as to which -the Government possesses a: privilege
against disclosure under the law of evidence…
_____-__-__
…
3. The question of whether particular documents, sought by a contractor
for use in connection with a contract appeal, are within or without
the scope of the Government's privilege against disclosure is a
.:question that calls for the evaluation of such factors as: (1) the
relevancy of the documents to the subject matter involved in the
: appeal; (2) the necessity of the documents for the proving of the
appellant's case; (3) the seriousness of the danger to the public
interests which disclosure of the documents would involve; (4) the
presence in the documents of factual data, on the one hand, or
of policy opinions, on the other; (5) the existence of confidential
relationships which disclosure of the documents might unduly im-,
: pair; and (6) the normal desirability of full disclosure of all facts
in the possession of either party to the appeal-8
____-__-_

-

Page
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301

301

PUBLIC SALES
PREFERENCE RIGHTS
1. One who fails to submit satisfactory evidence of his ownership of
- contiguous land within 30 days after the date of a public sale
ioses his preference right to purchase the land-56
2. Where the-owner of land contiguous to an isolated tract of public land
offered for sale properly asserts a preference right to purchase the
land, and then disposes of the contiguous land after the close of
the period allowed for the assertion of preference-right claims and
before he receives a cash certificate or patent for the isolated
tract, he does not thereby lose his preference right to buy the
isolated tract nor does his successor in title succeed to that
* preference right -_---_-- ___---- ___-_-=-_
3. Where preference-right claimants fail to reimburse the applicant for
a public sale.for the costs of publication within the 10-day period
* after they. are declared the purchasers or to file statements of
citizenship, as provided by the Department's regulations, their, id,
is properly rejected and the land is properly awarded to the.
--_-_-___ _
-----_
applicant--__

56

56

RAILROAD GRANT LANDS
1. The period for determination by the Department of the Interior
whether public land included within the primary: limits of a
legislative grant-in-aid of the construction of a railroad which
excepts ineral land is mineral in character extends to- the time
____- __-_
of issuance of patent to the railroad company--

224
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RAILROAD GRANT LANDS-Continued
2. Land known to be mineral in character at the time of definite location
of a. railroad are excluded from the grant of place lands to the
railroad even though the lands may later lose their mineral

Page

___

224

character

----------------------------------------

3. Pursuant to section 321(b) of the. Transportation Act of 1940 patent
Inay be, issued for. railroad grant lands sold by the railroad if
it is determined either (1) that the land was not mineral in char.-acter at the time of the sale and the purchaser was an innocent,
purchaser for value, even though the land is subsequently deter- mined to be mineral in character, or. (2) that although the land
was mineral in character at the time of the sale the purchaser
was not chargeable with actual or constructive notice of that fact- 224
4. When the Department of the Interior finds that public land within
*V:
. the- place limits of a legislative . grant-in-aid of the construction
of a railroad is mineral in- character and the railroad company
:-challenges such: finding, a hearing should be granted at which the
Department has -the obligation of'making a prima facie case of
mineral character whereupon the company has the burden of
by a preponderance of the
- establishing nonmineral character
224
-----evidence 5. To establish the znineral character of-railroad grant land it must be
- sh wn
that -known conditions on the critical date; are such: as
reasonably to enfgender the belief: that the land contains mineral
of su h quality and in such quantity as to render its extraction
- profitable and justify expeiditures to that end-224
REGULATIONS
GENERALLY X
1. When.the Federal. Government owns land which is under the administration of the Secretary of the Interior as part of the National Wildlife Refuge System, the Secretary may make rules and
regulations for the control and management of resident species,
of game on the land even though these regulations may be more
restrictive than the hunting and fishing laws of the State within
which the land is located. - These rules and regulations take
supremacy over State law where there is a conflict_
_-_

469

APPLICABILITY

1. Where a State has appealed to the Secretary from a requirement that
it file a -mineral waiver for selected school indemnity land reported to be prospectively-yaluable for oil and gas and the regulaAtion requiring such waiver is amended to eliminate the require, ment, the case will be remanded for further-processing under the
amended regulation
WAIVER-

1. Whiere a mining contest was initiated by this Department-and the
contestees did not file an answer but brought an action to enjoin
the proceedifigs in the Federal courts and secured a temporary
restraining order against the proceedings, but failed toobtainf a
further; stay after the district court dissolved the restraining
order or otherwise to relieve themselves of the necessity of filing

-

49
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Page

WAIVER-Continued

an answer to the contest complaint, the Secretary will nonetheless
entertain a' petiion to have a belated answer accepted where it
appears that the litigation was continued in the appellate courts
on the assumption of all parties and the courts that the contest
proceedings had been held in abeyance and no rights of third
parties are affected…
___ ____---2. The Departmental regulation providing that, where .a timely answer
is not filed in a contest proceeding, the case will be decided on the
basis of the allegations in the complaint cannot be waived in the
case of a private contest…

…

RES UDICATA
1. The doctrine of res judicata or its administrative law counterpart,
the doctrine of finality of administrative action, has been recognized and applied in appropriate cases before the Department
of the Interior since 1883. This doctrine is designed to achieve
orderliness in the administration of the public lands as well as
finality of decisions which have been closed finally and have not
been appealed or otherwise attacked--___
2. When an administrative, officer has acted within his jurisdiction and
a judicial review of such action has not .been sought4 on a timely
basis, the principles of estoppel, latches and res judicata are
merged in the doctrine of finality of administrative action and
are operative to. bar a claim for relief… ____
------------------_
3. The United States, not having intervened as a party and not being
suable without its consent, is not bound by either the finding, the
decision, of the final judgment of a state court in proceedings
held to confirm a repayment contract-- __-_-_- ___-_-_-498
RIGHTS-OF-WAY
GENERALLY
1. An applicant for an amended transmission line right-of-way under the
act of March 4, 1911, is properly required to file the stipulation
required by the Department's regulations agreeing to permit the
Department to utilize surplus capacity in the line or to increase
the capacity of the line for the transmission of power by the
Department -____________--_____--_--_--__________--_-_---

2. The requirement imposed by the Department's regulations on an appli- cant for a transmission line right-of-way that he agree to permit
the Department to utilize surplus capacity in the line or to increase the capacity of the line for the' tansmission of power by the
Department is valid -------3. The existence of a contract between a power company and the United
States, acting through the Atomic Energy Commission, whereby
the company agrees to construct a transmission line from its facilities to facilities of the Commission and the Commission agrees to
provide a right-of-way, across land under its jurisdiction in Los
Alamos County, has no bearing upon and is not affected by conditions imposed by this Department upon a grant of a right-of-way
* for a portion of the line across public land under the jurisdiction
of this Department in Sandoval County---- ___-____-____-___
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ACT OF JANUARY 21,1895
1. A tramroad right-of-way granted under the act of January 21, 1895,
as amended, 43 11S.0., sec. 956 (1958), creates no interest in the
,;land. It is a mere permit to use 'the land, revocable at the discretion of the Secretary…
__--__-__-_-_-_-__-___-_____-___-415
…
ACT OF MARCH 4, 1911

1. An applicant for an amended transmission lineright-of-way under the
act of March 4, 1911, is properly required to file the stipulation
required by the Department's regulations agreeing to permit the
Department to utilize surplus capacity in the line or to increase
the capacity of the line for the transmission of power by the
Department _
------------------2. The requirement imposed-by the Department's regulations on an applicant for a transmission line right-of-way that he agree to permit
the Department to utilize surplus capacity in the line or to increase the capacity of the line for the transmission of power by
the Department is valid --------------------- _
3. The existence of a contract between a power company and the United
States, acting through the Atomic Energy Commission, whereby
the company agrees to construct a transmission line from its
facilities to facilities of the Commission and the Commission
agrees to provide a right-of-way across land under its jurisdiction in Los Alamos County, has no bearing upon and is not affected by conditions imposed by this Department upon a grant of
a right-of-way for a portion of the line across public land under
the jurisdiction of this Department in Sandoval County-_-_-_

405

421

427

NATURE OF INTEREST GRANTED

1. A tramroad right-of-way granted under the act of January 21, 1895,
as amended, 43 U.S.C., sec. 956 (1958), creates no interest in the
land. It is a mere permit to use the land, revocable at the discretion of the Secretary…
_415
…
RULES OF PRACTICE
GENERALLY

1. A petition for- rehearing was properly denied, for untimeliness: under
25 CPR 15.17 by an Examiner of Inheritance when it was mailed
: by the petitioner's attorney on the last day of the 60-day period
provided by the regulation but was not received by the Superintendent until after the. expiration date-_
-_-_-__-203
APPEALS
Generally

1. The Board of Contract Appeals has authority to apply equitable principles in determining matters over which it has jurisdiction. It
* has authority to direct contract administration action by the
contracting officer if the contractor has a substantive right to such
action, and if such action pertains to a matter over which the
Board has jurisdiction. Its powers and those of the Office of the
Survey and Review complement each other __-_2. The oral argument which is authorized on an appeal to the Secretary
is not a hearing at which evidence may be submitted but an oppori
- tunity to present argument orally on the case record as previously made-____-__--_-------------------------------rnoO-Oaa--65-1O
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: .
.
Dismissal
1. An appeal will not be dismissed where a waiver and exception provision in a payment: voucher omitted mention of one of the contractor's claims, but did not provide for release of all claims not
excepted, where it appears that the voucher was prepared prior.
-to the original submission of the omitted claim and the conduct
of both parties at all times until the hearing of the appeal indicated an intent to preserve the claim. The presentation of. such
73
__-_-__
a motion to dismiss during the hearing is untimely-2. In situations where the certifying officer submits to the Comptroller
General a question of law for a decision pursuant to 31 U.S.C. 82d,
since he doubts the legality of a payment, the Board will not dis' miss the appeal for lack of jurisdiction under cireumstances such
as present here. The Board is bound by a decision of the Comptroller General, pursuant to 31 US.C. ,82d, that a specific change
order is null and voids. However, this does not deprive the contractor-appellant of his contractual right to be heard by the
Board concerning changes and extras which have not been dis_-______-…375
…__
posed of with finality by the Comptroller General
Failure to Appeal

1. A decision declaring a mining claim null and void is conclusive and
will not be reopened and vacated in the absence of a strong legal
or equitable basis warranting reconsideration even though the
basis for the cancellation has been found, in other proceedings,
to be erroneous, where the claimant, who received; notice 'of
adverse charges against his claim, fails to answer the charges as
required and fails to appeal or otherwise attack the decision de- claring his claim invalid and takes no action with respect to the
_---_-_-_169
claim-for many years2. One who fails to appeal from the cancellation of a mining claim is not
entitled to a patent for which application is filed more than 25
years after such cancellation, even though the cancellation was- 169
__…
- -- ---- -.
erroneous
- _
Standing to Appeal
1. A person who is not a party to a decision by a land office has no
standing to appeal to the Director of the Bureau of Land Management from that decision, and such an appeal is properly dis56
missed…--------------------------------------------2. An appeal will not be dismissed for technical defects consisting o thel.
inadvertent omission of the corporate n ame ofthe contractor in
the notice of appeal and the substitution therefor of the name
68
__…_- =___of the contractor's representative or officer
3. An appeal will be remanded to the contracting officer for issuance of
new or supplemental findings of fact and decision where it appears
that the contractor -wasin receivership prior to the filing of, the
notice of appeal and no information is contained in the appea! file,
.concerning the present status of the receivership or as to the
the contractor-...
coatrator. .. 68
of t...
representatives
identity of the legalAloownersS and
U.s
..
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Standing to ;Appeal-Continued
4. Where regulationsj (25 CFR:1519) provide anappeal to the Secretary
of the Interior by a party aggrieved by a decision of the Examiner
of Inheritance:on a petition for rehearing,.an appeal which is
i, based on matters which were not before the Examiner on the.petition for rehearing will be.dismissed…
_____ _
I_
_
Timely Filing
1. The Board of Contract Appeals does not have jurisdiction to entertain
an appeal with respect to aclaim which:the-contracting officer
has neither determined,: nor refused to determine, nor' delayed
unreasonably in determining. ---- -__
- -*2. The timeliness of an appeal-is governed by the period of time elapsed
between the date when the findings of fact and decision were-received by the contractor and the date when the notice of appeal
was mailed or otherwise furnished to the contracting officer. The
day on which the findings of fact and decision- were received by
- the contractor is not inlluded in the computation…_

119

61

68

EVIDENCE

1. To establish the mineral character of railroad grant land it must be
shown that known conditions onAthe critical date are such -as
reasonably to engender .the. belief -that the land contains mineral
of such quality and in such, quantity as; to ender its'extraction. profitable and justify expenditures to that end_ 224
- 2.- The question of whether particular documents, sought by a contractor
for use in connection with a contract appeal, are within or- without the scope of the. Government's privilege against disclosure
is a question that calls for the evaluation of' such factors as;: -(1)
the relevancy of the documents to the subject matter involved
in the appeal; (2) the necessity of the docum'ents for the proving
of -the appellant's case; -(3) the' seriousness of the danger to the
public interests whici disclosure of the documents would involve;
(4) the presence in the-documents of factual data, on the one hand,
or of policy. opinions, on the other; (5) the existence of' confidential relationships which disclosure of the documents might unduly
impair ; and (6)- the normal desirability of full disclosure of all
facts in the possession of either party to the appeal
…
301
3. Evidence submitted. outside a heating in a contest case cannot be considered in. deciding-the case on -the merits but 'can be considered to
determine whether or not a:fYuither hear-iig-ig-swarrated-; 369
GOVERNMENT CONTESTS
:
1. A determination of the invalidity of a mining claim by thelmanager

of.a land office is properin a GoveLrnment con-tjest when the claimant
fails to answer within the period allowed by the departmental7
rules of practice; it is no excuse that the ontestee has brought --an action in the. Federal district court to enipin the contest pro.ceedings and secured a temporary restraining order when. thereafter the restraining order is dissolved and~ although the. contestee
appeals to the circuit court, he fails to have the injunction restored
or a new:,one granted-_
---_-----__-_ 434
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2. Where a mining contestwas initiatedK by this Department-and the
contestees did not file'an answer but brought an action to enjoin.
the proceedings in the Federal courts and secured a temporary
restraining order against the proceedings, but failed to obtain a
further stay after the district court dissolved the restraining
order or otherwise to relieve themselves of the necessity of filing
an answer to the contest complaint, the Secretary will nonetheless
entertain a petition to have a belated answer accepted where it
* appears that the litigation was continued in the appellate courts
on the assumption of all parties and the courts that the contest
proceedings had been held in abeyance and no rights of third
parties are affected
__- __-_-_____----:.435
HEARINGS

1. When the Department of the Interior finds that public land within
the place. limits of a legislative grant-in-aid of the construction
of a railroad is mineral in character and the railroad company
challenges such finding, a hearing should be granted at which
the Department has the obligation of making a prima facie case
of mineral character whereupon the company has the burden of
establishing nonmineral character by a preponderance. of the
evidence -------------------------------------

----- -----

2. Evidence submitted outside a hearing in a contest case cannot be
considered In deciding the case on the merits but.can be considered
to determine whether or not a further hearing is warranted._____:

224
869

PRIVATE CONTESTS

1. A. determination of the invalidity of a mining claim by the manager
of a land office is proper in a private contest when the claimant
Jfails to answer within the period allowed by the departmental
a rules of practice; it is no excuse that the contestee has brought
an action in the Federal district court to enjoin the contest proceedings and secured a temporary restraining order when thereafter the restraining order is dissolved and, although the contestee
appeals to the circuit court, he fails to have the injunction restored
or anew one granted _
--------------- --------2. The Departmental regulation providing that, where a timely answer
is not filed in a contest proceeding, the case will be decided on the
basis of the allegations in the complaint cannot be waived in the
case of a private contest __ -------------_
-SUPERVISORY

442

442

AUTHORITY OF SECRETARY.

1. The Secretary; of theInterior may assume jurisdiction over an appeal
to the Director, Bureau of Land Management, without waiting for
.a decision by the Director __
-----------------

42T

SCHOOL LANDS
INDEMNITY SELECTIONS

1. Since sections 2275 and 2276 of the Revised Statutes; as amended,
: permit a State to select mineral lands as indemnity for numbered
school aections if the land for which indemnity is being sought was
minerali in character, Arizona may select school indemnity land
which is mineral in character if such land is selected as indemnity
for mineral sections lost to the State prior to survey
____

49b
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INDEMNITY SELECTIONS-Continued

2. Where the Geological Survey classifies both selected and base lands in
an indepnity. selection as mineral, the State is entitled to the
indemnity land without are'srvation in the Uiii;ted;States under
'the act of July 17, 1914, of minerals designatedin the act_------49
3. Where a State has appealed to the Secretary from a requirement that
it file a mineral waiver for selected school indemnity land reported
to be prospectively valuable for oil and gas and the regulation
requiring such waiver is amended to eliminate the requirement, the'
case will he remanded for further processing under the amended
regulation
49
4. The date as of which the determination is to be made whether public
land is eligible for selection as school land indemnity is the date
on which the State has complied with all the requirements of the
statute and regulations, including publication, and not the date
_392
when the State selection is filed __
5. As a result of the general withdrawals accomplished by Executive
Orders. Nos. 6910 and 6964 and the provisions of section 7 of the
Taylor Grazing Act, a State's application for indemnity school
lands is a petition to classify the lands as suitable for~State
selection and until classification the lands are not available for
---------392
selection …__…
6. School land indemnity selections for lands within the known geologic structure of a producing oil and gas field, unless the lost
lands are similarly situated, or for liands in a producing or producible lease, must be rejected, and the date of determination as
to whether the selected lands are in the known geologic structure
of a producing oil and gas field or are in a producing or producible
- lease is the date when the State has complied with all requirements for making a selection8393
7. The phrase "known geologic structure of a producing oiland gas field"
has been so long understood to include oil and gas fields which once
produced and are still* capable of production, although not currently producing, that the phrase as used in Rev. Stat. 2276(a) (2)
will be considered to have the same meaning, despite the fact that
the word "producing" is used in the next paragraph of the statute
to mean actual production=a . _ _____--'-_-__-393
8. Land in any lease of a unit agreement which is in a participating area
'is to be considered as land in a producing or producible status so
that all lands subject to that lease, whether in the unit or participating area, are not eligible for selection by a State as school
_
_---8
393
indemnity lands
_
9. If a State offers mineral land as base for an indemnity selection of
land which is both valuable for oil shale and valuable for' oil or
gas and is situated within the known geologic structure of a producing oil or gas field (and the base land is not so situated) or is
included in a producing or producible oil and gas lease, the State
may: obtain: the selected land, including the oil shale deposits,
upon consenting to a reservation to the United States of the oil
and gas in the selected land… _--__-_-_-_-_-__-_-_-_-__---393
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NINERAL LANDS
1. Since sections 2275 and 2276 of the Revised Statutes, as amended,
tpermit a State to select mineral lands as indemnity for numbered
shool sections if the land for which indemnity is being sought
was mineral in character, Arizona may select school indemnity
land which is mineral in character if such land is selected as in49
demnity for mineral sections lost to the State prior to survey---2. Where the Geological Survey classifies both selected and base lands
in an indemnity selection as mineral, the State is entitled to the
indeninity land without a reservation in the United States under
…
49
the act of July 17, 1914, of minerals designated in the act…______
8. Where a State has appealed to the Secretary from a requirement that
it file a mineral' waiver for selected school indemnity land reported to be prospectively valuable for oil and gas and the regulation requiring such waiver is amended to eliminate the require"6ment,the case will be remanded for further processing under
__ - '49---__
__
the amended regulation-4. The date as of which the determination is to be made whether public
land is eligible for selection as school land indemnity is the date
on which the State has complied with all the requirements of the
statute and regulations, including publication, and not the date
392
…_
--------------------when the State selection is filed…
5. As a result of the general withdrawals accomplished by Executive
Orders Nos. 6910 and 6964 and the provisions of section 7 of the
*Taylor Grazing act, a State's application for indemnity school
lands is a petition to classify the lands as suitable for State selection and until classification the lauds are not available for selec392
---_----_
_
----------------------tion -8
6. School land indemnity selections for lands within the known geologic structure of a producing oil and, gas field, unless the lost;
lands are similarly, situated, or for lands in a producing or producible.lease, must be rejected, and the date of determination as
to whether the selected lands are in the-known geologic structure
of a producing oil and gas field or are in a producing or producible
lease. is the date when the State has complied with all require_ 393
-ments for making a selection-8------7. The phrase "known geologic structure of a producing oil and gas
field" has been so long understood to include oil and gas fields
0..which .once produced and-are still capable of production, although
- not currently producing, that the phrase. as used in Rev. Stat.
2276 (a) (2) will be considered to have the same meaning, despite
the ifact that the word "producing" is used in the next paragraph:
_-_-_ 393
of the statute to, mean actual production-8 _ __
8. Land in any lease of -a unit agreement which is in a participating area
-:is to be considered as land int a producing or producible status so
-that all lands subject to thatlease, whether in the unit or partici-pating
area, are not eligible for selection by, a State as school
393
_
----.
__-_-_-_-_
indemnity lands__-
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9. If. a State offers mineral land. as base for an indemnity selection of
land which is both valuable for oil shale and valuable for oil or
gas and is situated within the known geologic structure of a producing oil or gas field (and the baseland is not so situated) or is
included in a producing or producible, oil and gas lease, the State
may obtain the selected land, including the,,oil shale deposits,
upon consenting to a reservation to the United States of the oil
-^:
and gas in the selected land-_______
SECRETARY OF THE INTERIOR
1. The authority to regulate hunting and fishing on Federally owned
land has been delegated to the Secretary of -the Interior by specific
legislation
._
_ _

393

469

SMALL TRACT ACT
CLASSIFICATION

1. Land embraced in unpatented mining claims which display no indications of abandonment is properly classified as not suitable for:
small tract purposes___
_
_-_-___-199
STATE EXCHANGES
GENERALLY

1. Where after an application for a State exchange is filed it appears
that the selected lands are covered by apparently valid mining
claims, the State, if it denies the validity of the claims, is to be
allowed a hearing on the issue of whether or not the claims are
valid
…
-----------------

.199

STATE LAWS

1. A protest by a junior offeror in a drawing of simultaneously filed oil
and gas lease offers which charges disqualification of a senior
offeror because the senior offeror is married toanother offeror so
' that neither was actually the sole partyin interest in the separate
* offers filed is properly dismissed in the absene of any proof that
either of the two offerors in question was not acting in his own
behalf and that under-the law of the State-in which theland
applied for lies a married person cannot hold or acquire property
for his sole benefit without the other spouse s consent 'Z_
_u_ 121
STATE SELECTIONS
1. State selections in satisfaction of a legislative grant of publik land
are preferred, over conflicting private. applieations even though.
the State application may have been filed subsequent to the private' application if the interval between the two filings is not so great
as to indicate that the State failed to exercise reasonable diligence.
in exercising its selection right--'126
2. The filing of a State selection aplication within six weeks after the
filing of public sale applications for the same land evidences reasonabla diligence by the State in the exercise of its selection right.,
so that the'State application merits consideration with the publi6
* sale applications and allowance unless such allowance would serve
the public interest less effectively than allowance of the public
sale applications _-- _----_ -------_----_ -_ -_…__- 127
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3. The statutory grant of a 6-month preference period for the filing of
*State selection applications after every revocation of a withdrawlof public land 'within 10 years after August 27, 1958, is entirely
consistent with the existent departmental policy of permitting the
public interest in the satisfaction of a legislative grant of public
land to a State to tip the scales in favor of the State in the Department's consideration of a State selection application and a
conflicting application for the initiation of private rights in the
land______
---- ---127
4. The period of delay in the filing of a State selection application by
which the diligence'of a State in exercising its selection right is
measured runs from the time an application for, the acquisition
-Xy
of private rights in public land is filed until the State selection
application is filed--_--_____________--_________-___-__-_____
127
STATUTORY CONSTRUCTION
GENERALLY

1. While both the Indian Allotment Act of 1887, 24 Stat. 388, and the
-

...

Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954,. are

representative of the method which was used to grant land to
"uncivilized" persons in the late nineteenth and early twentieth
centuries, the specific requirements of the numerous allotment
statutes enacted during that time vary according to the particular
situations which they were intended to meet dand the two acts
should not be read in par materia to impose identical requirements on applicants under each statute -----40
2. The effect of the enactment of Departmental regulations in the 1956
amendment to the Alaska Allotment Act, 70 Stat. 954, was to
make mandatory under the statute the determination of use and,
occupancy which, prior to the 1956 amendment, had been discretionary except where the claim of a preference right was involved, but the amendment did not bind the Department to the
exclusive consideration of the specific elements of proof which,
though listed in the regulations, were not made. a part of the
amendment
_*
341
3. Where a federal statute provides that the reclamation laws shall govern the construction, operation, and management of project works,
the excess land provisions of the reclamation laws are thereby
carried into effect unless the terms of the statute provide other- * wise - - --- --498
4. The language of section 1 of the Boulder Canyon Project Act (45 Stat.
1057; 43 U.S.C. sec. 617) does not by its plain terms create or
recognize a water right……
___-_-______-_-------------497
5. Where Congress has deemed it proper to waive or modify the excess
land laws in certain projects, it has always found it appropriate
to enact positive legislation setting forth the exemption or other
modification in unmistakable terms
------_----498
6. Statutes which grant privileges 'or relinquish rights of the public are
to'be.strictly construed against the grantee
498
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ADMINISTRATIVE CONSTRUCTION
1. The departmental regulation, currently found at 43CFR 230.70, which
provides that section 5 of the Act of June 17,'1902 (32 Stat. 388,
389; 43 U..C.' sec. 431), does not prevent the recognition of a
vested watet right for more than 160 acres and -the protection of
same by allowing the continued flowing of the water covered by
the right through works constructed by the Government under
appropriate regulations and charges, applies only to special situations where existig physical facilities or water rights are acquired under the authority of section 10 of the 1902 Act (32 Stat.
*389, 300; 43 U.S.C. sec. 373) for incorporation in a project and
where the lands to which the water right appertains are not included within that project. This regulations was intended as a
codification of the Opinion of Assistant Attorney General,34 L.D.
351 (January 6, 1906) ___

---

LEGISLATIVE HISTORY
1. The legislative history of section 2(f) of the Bonneville Project Act
as amended on October 23, 1945 (59 Stat. 546, 16 U.S.C. 832a (f)),
expresses an intent on the part of Congress to authorize the Bonneville Power Administrator to conduct his affairs in a matter
which equates his authority with that of private business enterprises2. The legislative history of the Boulder Canyon Project Act (45 Stat.
1057, 1066; 43 U.S.C. secs. 617-617t) does not reveal that Congress
intended to exempt, by implication or otherwise, the private lands
within Imperial Valley from the federal excess land laws
…_

497

316

497

SUBMERGED LANDS ACT
GENERALLY

1. The Departmental decision in Henry S. Morgan, Floyd A. WaIlis,
et aL, BLM-A-036376 (1956), affirmed by the Secretary of the Interior, 65 I.D. 369 (1958), is overruled to the extent that it is inconsistent or in conflict with the conclusion reached in the opinion
of the Solicitor General issued December 20, 1963…_…_ _ - 20
2. The Submerged Lands Act of.May 22, 1953, 67 Stat. 29; 43 U.S.C., sec.
1301 et seq., released to the States any former title of the United
States to lands which were formerly beneath navigable waters as.
defined in section 2(a) of tie Act, but which emerged as islands.,
through natural processes within the boundaries of the States
before the effective date of the Act
__
I
20
3. Lands which are "made" as that term is-used in section 2(a) (3) of
the Submerged Lands Act of May 22, 1953, 67 Stat. 29; 43 U.S.C.,
sec. 1301 et seq., include lands which are formed by natural proc20
esses as well as those which are man made ----________
4. The Submerged Lands Act (act of May 22, 1953, c. 65, 67 Stat. 29, 43 s
U.S.C. 1301-1315) relinquished any former title of the United
States to lands naturally made as islands, which formerly were
"lands beneath navigable waters,' as that phrase is defined in the
act. Title to accretions to public lands of the United States was
22
not affected by the act----------------Z. The ruling, of the Bureau of Land Management of the Department of
the Interior in the case of Floyd A. Wallis (BLM-A-036376), as
affirmed by the Secretary of the Interior (65 I.D. 369 (1958) ), to
___-___-__
22
the contrary is erroneous and should be revoked--
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SURFACE RESOURCES ACT
VERIFIED STATEMENT

1. The purchaser under a contract of sale of an undivided two-thirds
interest in a mining claim may file the verified statement required
of a mining claimant by section, (a) of the. act of Idly 23, 1955-.

3

SURVEYS OF PUBLIC LANDS

GENERALLY
1. A description in an oil and gas'lease offer for acquired land of land in
a right-of-way which is excluded from the land applied for is
insufficient where the right-of-way is described only by giving the
course and distance of the center line and the'width of the rightof-way and by tieing the description to a quarter-quarter section
corner

110

TAYLOR GRAZING ACT
CLASSIFICATION

1. State selections, in satisfaction of a legislative grant of public land are
preferred. over conflicting private applications even though' the
State application may have been filed subsequent to the private
application if the interval between the two filings is not so great
as to indicate that the State failed to exercise reasonable diligence
in exercising its selection right
126
2. The filing of a State selection application within six weeks after the
filing of public sale applications for the' same land. evidences
reasonable diligence by'the State in the exercise of its selection
right so that the State application merits consideration with the
public sale applications and allowance unless such allowance
would serve the public interest less effectively than allowance of
*the public sale applications_______-__-___
-_-_
127
3. As a result of the general withdrawals accomplished by Executive
Orders Nos. 6910 and 6964 and the provisions of see. 7 of the Taylor
' Grazing Act, a State's application for indemnity school lands-is a
petition to classify the lands as suitable for State selection and
until classification the lands are not available for selection _-__-392
'TIMBER SALES AND DISPOSALS
1. Where damages for default by a bidder in a timber sale have been
liquidated by the parties in the amount of a deposit submitted with
the bid, such liquidated damages are for assessment as measuring
the extent of the bidder's obligation in the matter without the.
' necessity of inquiring into the question of the actual damages
incurred __

TORTS

------

247

X

GENERALLY

1. The United States can be held liable under the Federal Tort Claims
Act only if the individual whose alleged act or omission led to a
claim against the Government is an employee of the United States.
Hence, any question concerning that individual's employment is
a threshold issue and must be considered at the outsetŽ ---

196
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2. The fact that the United States supplies materials, personnel, and
funds for a project, carried out in cooperation with other organiza-

tions, does not make the project a joint adventure, unless there
was either an express. or implied contract by, which .the United
States undertook to bind itself to the conseqnences of a joint
adventure - 8. The immunity granted to the United States by 33 U.S.C. 702c from
liability of any kind for any damage from or by floods or flood
waters at any place is available to the United States as a defense
in suits brought under the Federal Tort Claims Act-.
4. The Flood Control Act, 33 U.S.C. 702c, is an immunity statute. Such
*astatute is necessary, and therefore applicable,:only where there
would be a liability without it---

196

238
238

AIRCRAFT

1. As a general rule, under Federal law. and State laws, pre-flight waivers
of liability, in- the form used: by the Bureau. of Reclamation,
obtained by the United States from nonoffieial.-passengers on
Government- aircraft will be upheld, except as against willful :'
misconduct or.gross negligence
…---------493
AXOUNT OF DA3KAGES
1. Upon the presentation of proper proof, an award of damages to one
injured through the negligence of another may include an allowance for loss of wages and for pain and suffering_
48
2. As a general rule, 'any payment to an injured party from a collateral
source is not deductible from an award made to the.injured party
against one who negligently caused the injury-------------48
CONFLICTS OF LAW

1. The fact of whether an individual is or is not an employee of the
United States is a Federal question to be determined under Federal'
law.: The scope of the individual's employment is a question to .
'be determined under the law of the pertinent State
…_-_-_-_- 196
2. In veiw of the state of the authorities, it is not possible to state with
certainty whether State or Federal law will ultimately be accepted
as governing the effectiveness of pre-flight waivers of liability,
obtained by the United States from nonofficial passengers on
Government' aircraft…
-…------------------493
DISCRETIONARY FUNCTIONS

1. A decision not to place culverts under an irrigation lateral, made at
the policy and planning level, when no danger from this method
of construction is apparent or realized, and a contrary decision
would affect the feasibility of the project, is a discretionary act
within the meaning of the discretionary function exception of the
Federal Tort Claims Act
…
…237
---------PERSONAL INJURY OR DEATH

1. In wrongful death actions brought under derivative type statutes, preflight waivers of liability executed by the decedent have been given
.the same effect as they would have been given in an action brought
by the decedent while still alive -.
_--_-_-_-_493
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2. In wrongful death actions brought under nonderivative type statues;
pre-flight waivers of liability executed by the decedent may be held
not to bar the right of action, on the theory that the decedent could
not give away something which did not belong to hih____
_-

. .
.

493

SCOPE OF EMPLOYMENT

1. The fact of whether an individual is or is not an employee* of the
United States is a Federal question to be determined under Federal law. The scope of the individual's employment is a question
to be determined under the law of the pertinent State ___ _

196

TRESPASS

1. Electric transmission line easement which gives the grantee the right
to maintain and keep parcel of land "at all times free and clear of
trees and brush" includes right to spray small natural growth conifers which have not reached such height as to threaten physical
or electrical contact with the conductor or which have not reached
such density as to block maintenance.access along the right-ofway =----- ------ --- --- --- -- --- - ______-_-_ __-_-__
2. The owner of an electric transmission line easement may fully use
-the rights granted by the easement, including rights necessarily
implied or incidental thereto -----------------------------3. The owner of electric transmission line easement is not limited in
maintenance of the easement to those methods known or generally
practiced at the time of acquisition but may use methods of maintenance reasonably necessary. under existing conditions __
TRESPASS,
: GENERALLY

I

I

217
217

217

I

I ;
:
1. Occupancy of public lands, without authority after expiration or
. termination of a right-of-way permit constitutes a trespass

415

UNITED STATES

1. The United States, not having intervened as a party and not being
suable without its consent, is not bound by either the finding, the
decision, of the final judgment of a state court in proceedings held
to-confirm a repayment contract_
WATER AND WATER RIGHTS

498

GENERALLY

1. Nothing in the Reclamation Act of 1902 (82 Stat. 888) or its legislative history suggests that private landowners with water rights
could participate in a project, pay their share of its cost, but be
exempt from acreage limitation . ---------------…_
2. Neither the existence nor nonexistence of a vested water right is itself
determinative of whether the excess land laws are applicable in
any given case_-__-_-_-_
-_-_-_-__-_-_

497
497

WATER COMPACTS AND TREATIES'

1. The Bonneville Power Administrator, acting for and on behalf f the
United States Entity designated pursuant to the Canadian Treaty,i
is carrying out the directives of Article VIII of the Treaty and the
J Exchanged of Notes made pursuant thereto in executing the Canadian Entitlement Exchange Agreements :
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1. Land withdrawn for reclamation purposes can be opened to location
under the mining laws only where the land is known or believed
to be valuable for minerals; consequently, nonmineral land in a
reclamation withdrawal cannot, in the absence of other considerations, be opened for location of a mill site, which is locatable only
on nonmineral land--______________
2. In opening reclamation withdrawn land to mining location it is necessary that each 10-acre subdivision be mineral in character but it is
not required that every acre of the 10-acre tract be mineral in
character; consequenty where a tract of land is open to mining
location and part of the land is nonmineral in character, that part
of the land can be included in a mill site…
----------------------

140

141

EXECUTIVE ORDER 6910

1. As a result of the general withdrawals accomplished by Executive
Orders Nos. 6910 and 6964 and the provisions of sec. 7 of the Taylor Grazing Act, a State's application for indemnity school lands
is a petition to classify the lands as suitable for State selection
and until classification the lands are not available for selection.__

392

EXECUTIVE ORDER 6964

1. As a result of the general withdrawals accomplished by Executive
Orders Nos. 6910 and 6964 and the provisions of sec. 7 of the Taylor Grazing Act, a State's application for indemnity school lands
is a petition to classify the lands as suitable for State selection
and until classification the lands are not available for selection--392
WORDS AND PHRASES
1. Lands which are "made" as that term is used in section 2(a) (3) of
the Submerged Lands Act of May 22, 1953, 67 Stat. 29; 43 U.S.C.,
see. 1301 et seq., include lands which are formed by natural processes- as well as those which are man. made--_____-_______-__
20
2. "Available for leasing," as used in 43 CFR 192, 42(d) and decisions
interpreting that regulation, means lands which are available for
noncompetitive leasing under the Mineral Leasing Act - _
92
8. Actual drilling operations. The term "actual drilling operations" as
used in section 4(d) of the Mineral Leasing Act Revision of 1960
means the actual boring of a well with drilling equipment and
does not include such preparatory work as grading roads and well
sites and moving equipment on the lease-___-_________-_-__
263
4. Congress has frequently used the word "homestead" in. connection
with the allotment of land to Indians to indicate merely that the
land allotted was to be subject to special status and the use of the
word "homestead" in the Alaska Allotment Act, 34 Stat. 197, as
amended, 70 Stat. 954, is not necessarily indicative of an intention
to superimpose the requirements of the general homestead laws on
the express requirements of the Alaska statute _______-8-_____
340
5. Title, Fish and Wildlife. Such title as a State may hold to wild animals is a trust interest for the benefit of its citizens, not a possessory title… ____________-_-________________--______-469
6. Entry. An "entry," within the meaning of the act of September 5,
1914, permitting a second homestead entry where a prior entry has
been lost for reasons beyond the control of the entryman, includes
the filing of an allowable homestead application in Alaska which
is withdrawn by the applicant before it is allowed 477
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