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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1963, to December 31, 1963. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.
The Honorable Stewart L. Udall served as Secretary of the Interior
during the period covered by this volume; Mr. James K. Carr served
as Under Secretary; Messrs. Frank P. Briggs, John A. Carver, Kenneth Holum, and John M. Kelly served as Assistant Secretaries of the
Interior; Mr. D. Otis Beasley served as Administrative Assistant
Secretary; Mr. Frank J. Barry served as Solicitor of the Department
of the Interior. Mr. Edward Weinberg served as Deputy Solicitor.
This volume will be cited within the Department of the Interior
as "70 I.D."

Secretary of the Interior.
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ERRATA
Pages 13-15-Where the words Public Law 11 and Public Law 27 appear,
the words should read PL 11 and PL 27; page 15-paragraph 2, line 3
the word notice should read statement.
Page 72-Footnote 2, line 2-Some of the pending applications for selection
will attach, should read Some of the pending applications for selection
will not attach.
Page 82-An additional topical heading for paragraph, should read State
Selections-Words and Phrases.
Page 102-Paragraph 1, line 4-the word decreased should read deceased.
Page 151-IB CA-1275 should read, IA-1275.
Page 163-Appeal of Earl B.. Bates Nursery, 1st syllabus Oil and GasStatutory Construction: Generally, should read Contracts:Appeals-Contracts: Contracting Officer.
Page 393-Syllabus-line 2-the word etsablished should read established.
Page 411-Paragraph 1-line 6-the word decuments should read documents.
Page 478-Addition to lines 1 and 2, Ernest J. Ackermann, Clifford V. Young.
A-29349 (July 26, 1963), 70 I.D. 378.
:
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF
DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS
The table below sets out in alphabetical order, arranged according to the last name of the first party named in the Department's
decision, all the departmental decisions published in the Interior
Decisions, beginning with volume 61, judicial review of which was
sought by one of the parties concerned. The name of the action is
listed as it appears on the court docket in each court. Where the
decision of -the court has been published, the citation is given; if not,
the docket number and date of final action taken by the court is
set out. If the court issued an opinion in a nonreported case, that
fact is indicated; otherwise no opinion was written. Unless otherwise indicated, all suits were commenced in the United States District Court for the District of Columbia and, if appealed, were
appealed to the United States Court of Appeals for the District of
Columbia Circuit. Finally, if judicial review resulted in a further
departmental decision, the departmental decision is cited. Actions
shown are those taken prior to the end of the year covered by this
volume.
Adler ConstructionCo., 67 I.D. 21 (1960) (Reconsideration)
Adler Construction

Co.

v. United States, Cong. 10-60.

Suit pending.

Allied Contractors, Inc., 68 I.D. 145 (1961)
Allied Contractors, Inc., v. United States, Court of Claims No. 163-63.

Suit

pending.

Max Barash,The Texas Company, 63 I.D. 51 (1956)
Max Barash v. Douglas McKay, Civil Action No. 939-56. Judgment for
defendant, June 13, 1957; reversed and remanded, 256 F. 2d 714 (1958)
judgment for plaintiff, December 18, 1958, U.S. Dist. Ct. D.C., 66 I.D. 11
(1959).

Barnard-CurtissCo., 64 I.D. 312 (1957) ; 65 I.D. 49 (1958)
Barnard-CurtissCo. v. United States, Court of Claims No. 491-59.
ment for plaintiff, 301 F. 2d 909 (1962).

Judg-

Eugenia Bate, 69 I.D. 230 (1962)
Katherine S. Foster d Brook H. Duncan, II v. Stewart L. Udall, Civil
Action No. 5258, United States District Court for the District of New
Mexico. Suit pending.
XXI

XXII
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'Sam Bergesen, 62 I.D. 295; Reconsideration denied, IBCA-11 (December 19, 1955)
Sam Bergesen v. United States, Civil Action No. 2044, in the United States
District Court for the Western Division of Washington. Complaint dismissed, March 11, 1958. No appeal.

BLM-A-045569, 70 I.D. 231 (1963)
New York State Natural Gas Corp. v. Stewart L. Udall, Civil Action
No. 2109-63. Suit pending.

Melvin A. Brown, 69 I.D. 131 (1962)
Melvin A. Brown v. Stewart L. Udall, Civil Action No. 3352-62.
for Defendant, September 17, 1963. Appeal filed.

Judgment

The California Company, 66 I.D. 54 (1959)
The California Company v. Stewart L. Udall, Civil Action No. 980-59.
Judgment for defendant, October 24, 1960 (opinion). Affirmedj 296 P. 2d
884 (1961).

Carson Constretion Co., 62 .D.-422 (1955)
Carson Construction Co. v. United States, Court of Claims No. 487-59.
Judgment for plaintiff, December 14, 1961; No appeal.

Mrs. Hannah Cohen, 70 I.D. 188 (1963)
Hannah and Abram Cohen v. United States,. Civil Action No. 3158, United
States District Court for the District of Rhode Island. Suit pending.

Barney R. Colson, 70 I.D. 409 (1963)
Barney R. Colson, et al., v. Stewart L. Udall, Civil Action No. 63-26-Civ.Oc, United States District Court for the Middle District of Florida. Suit
pending.

Columbian Carbon Company, M erwin E.

is, 63 I.D. 166 (1956)

Merwin E. Liss v. Fred A. Seaton, Civil Action No. 3233-56. Judgment for
defendant, January 9, 1958. Appeal dismissed for want of prosecution,

September 18, 1958, D.C. Cir. No. 14,647.

John C. deArmas, J,

P. A. McKenna, 63 I.D. 82 (1956)

Patrick A. McKenna v. Clarence A. Davis, Civil Action No. 2125-56.
Judgment for defendant, June 20, 1957; affd., 259 F. 2d 780 (1958) ; cert.
denied, 358 U.S. 835 (1958).

The Dredge Corporation, 64 I.D. 368 (1957) ; 65 I.D. 336 (1958)
The Dredge Corporation v. J. Russell Penny, Civil Action No. 475, in
the United States District Court for the District of Nevada. Suit pending.

John J. Farrellyet al., 62 I.D. 1 (1955)
John J. Farrelly and The Fifty-One Oil Co. v. Douglas McKay, Civil
Action No. 3037-55. Judgment for plaintiff, October 11, 1955; no appeal.
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Franco Western Oil Company et a.j 65 I.D. 316, 427 (1958)
Raymond J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59.
ment for plaintiff, August 2, 1960 (opinion). No appeal taken.

Judg-

Gabbs Exploration Co., 67 I.D. 160 (1960)
Gabbs EBeploration Company v. Stewart L. Udall, Civil Action No. 219-61.
Judgment for defendant, December 1, 1961. Affirmed, 315 F. 2d 37 (1963),
Cert. denied, 375 U.S. 822 (1963).

Stanley Garthofner, Duvall Brothers, 67 I.D. 4 (1960)
Stanley Garthofner v. Stewart L. Udall, Civil Action No. 4191-60.
ment for plaintiff, November 27, 1961. No appeal.

Judg-

General Excavating Co., 67 I.D. 344 (1960)
General Ececavating Co. v. United States, Court of Claims No. 170-62.
Dismissed with prejudice December 16, 1963.

Nelson A. Gerttula, 64 I.D. 225 (1957):
Nelson A. Gerttula v. Stewart L. Udall, Civil Action No. 685 60. Judgment for defendant, June 20, 1961; motion for rehearing denied, August 3,
1961. Affirmed, October 18, 1962.

Charles B. Gonsales, et al., Western Oil Fields, Inc., et al., 69 I.D. 236
(1962)
Pan American Petroleum Corp. & Charles B. Gonsales v. Stewart L. Udall,
Civil Action No. 5246, United States District Court for the District of New
Mexico. Suit pending.

Gulf OiI Corporation, 69 I.D. 30 (1962)
Southwestern Petroleum Corp. v. Stewart L9. Udall, Civil Action No. 220962. Judgment for defendant, October 19, 1962. Affirmed 325 F. 2d 633
(1963).

Guthrie Electrical Construction, 62 I.D. 280 (1955); IBCA-22

(Supp.) (March 30, 1956)
Guthrie Electrical construction Co. V. United States, Court of Claims No.
129-58. Stipulation of settlement filed September 11, 1958. Compromise
offer accepted and case closed October 10, 1958.

L. N. Hagood et al., 65 I.D. 405 (1958)
Edwina Still, et al. v. United States, Civil Action No. 7897, United States
District Court for the District of Colorado. Judgment for the Plaintiff,
October 21, 1963.

Raymond J. Hansen et al., 67 I.D. 362 (1960)
Raymond J. Hansen, et a. v. Stewart L. Udall, Civil Action No. 3902-60.
Judgment for defendant, June 23, 961. Affirmed, 304 F. 2d 944 (1962).
Cert. den., 371 U.S. 901.
Robert Schulein v. Stewart L. Udall, Civil Action No. 4131-60. Judgment
for defendant, June 23, 1961. Affirmed, 304 F. 2d 944 (1962).

XXIV

CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

KennethfHolt, an individutal, etc., 68 I.D. 148 (1961)
Kenneth bolt, etc., v. United States, Court of Claims No. 162-62.
pending.

Boyd L. Hulse v. William H.

Suit

riggs, 67 I.D. 212 (1960)

-WilliamH. Griggs v. Michael T. Sotan, Civil Action No. 3741, in the United
States District Court for the District of Idaho. Stipulation for dismissal
filed May 15, 1962.

J. A. Terteling d Sons, Inc., 64 I.D. 466 (1957)
J. A. Terteling & Sons, Inc., v. United States, Court of Claims No 114-59.
Suit pending.

J. D. Arinstrong Co., Inc., 63 I.D. 289 (1956)
J. D. Armstrong, Inc., v. United States, Court of Claims No. 490-56.
tiff's motion to dismiss petition allowed, June 26, 1959.

Plain-

Max L. Krueger, VaTughan B. Connelly, 65 I.D. 185 (1958)
Max L. Krueger v. Fred A. Seaton, Civil. Action No. 3106-58.
dismissed by plaintiff, June 22, 1959.

Complaint

IV. Dalton La Rue, Sr., 69 I.D. 120 (1962)
W. Dalton La Rue, Sr., v. Stewart L. Udall, Civil Action No. 2784-62.
Judgment for defendant, March 6, 1963, affirmed, October 3, 1963. Appeal
taken.

Milton H. Lichtenwalner et al., 69 I.D. 71 (1962)
Kenneth McGahan v. Stewart L. Udall, Civil Action No. A-21-63, United
States District Court for the District of Alaska. Suit pending.

Merwin E. Liss et al., 70 I.D. 228 (1963)
Hope Natural Gas Co. v. Stewart L. Udall, Civil Action
Suit pending.

No.

2132-63.

A. G. McKinnon, 62 I.D. 164 (1955)
A. J. McKinnon v. United States, Civil Action No. 9833, United States
District Court for the District 'of Oregon. Judgment for plaintiff, December 12, 1959 (opinion) ; reversed, 289 F. 2d 908 (9th Cir. 1961).

Wade McNeil et al., 64 I.D. 423 (1957),
Wade McNeil v. Fred A. Seaton, Civil Action No. 648-58. Judgment for
defendant, June 5, 1959 (opinion) ; reversed, 281 F. 2d 931 (1960).
Made McNeil v. Albert E. Leonard, et a., Civil Action No. 2226, United
States District Court for the District of Montana. Dismissed, November
24, 1961 (opinion). Order, April 16, 1962.
Wade McNeil v. Stewart L. Udall, Civil Action No. 678-62. Judgment for
defendant, December 13, 1963 (opinion).

Salvatore Megna, Guardian, Philip T. Garigan, 65 I.D. 33 (1958)
Salvatore Megna, Guardian,etc., v. Fred A. Seaton, Civil Action No. 46858. Judgment for plaintiff, November 16, 1959; motion for reconsideration
denied, December2, 1959. Noappeal.
Philip T. Garigan v. Stewart L. Udall, Civil Action No. 1577 Tuc., in the
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United States District Court for the District of Arizona. Suit pending.
DuncanTMiller, A-28008 (August 10, 1959), A-28093 et al. (October 30,
1959), A-28133 (Decmber 22, 1959), A-28378 (August 5, 1960), A-28258
etal. (February 10, 1960)

Raymond J. Hansen et al.

67 I.D. 362 (1960)

Duncan Miller v. Stewart L. Udall, Civil Action No. 3470-60. Judgment
for defendant, June 23, 1961.

Affirmed, 304 F. 2d 944 (1962).

Duncan Miller, Louise Cuccia, 66 1.1D. 388 (1959)
Louise uccia and Shetl Oil Company v. Stewart L. Udall, Civil Actien
No. 562-60. Judgment for defendant, June 27, 1961; no appeal taken.

Duncan Miller, 70 I.D. 1 (1963)
Duncan filler v. Stewart L. Udall, Civil Action No. 931-63.

Henry S. Morgan et al., 65

Suit pending.

I.D. 369 (1958)

Henry S. Morgan v. Stewart L. Udall, Civil Action No. 3248-59. Judgment
for defendant, February 20, 1961 (opinion). Affirmed, 306 F. 2d 799 (1962)
cert. denied, 371 U.S. 941 (1962).

Morrison-Knudsen7 Inc., 64 I.D.. 185 (1957)D
M-lorrison-Knudsen Co., Inc. v. United States, Court of Claims No. 239-61.
Suit pending.

Oil and Gas Leasing on Lands Withdraon by Executive Orders for
Indian Purposes i#nAlaska, 70 L.D. 166 (1963)
Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. 760-63, United
States District Court for the District of Alaska at Anchorage. Withdrawn
* April 18, 1963.'
Superior Oil Co. v. Robert L. Bennett, Civil Action No. A-17-3, United
States.District Court for the District of Alaska at Anchorage. Dismissed,
April 23, 1963.
Native Village of Tyonek v. Robert L. Bennett, Civil Action No. A-15-63,.
* United States District Court for the District of Alaska at Anchorage. Disi
missed, October 11, 1963.
Mrs. .Louise
A. Pease v. Sewart L. Udall, Civil Action No. A-20-63,
United. States District Court for the District of Alaska at Anchorage. Dismissed October 29, 1963 (Oral opinion). Appeal filed, 9th Cir.
George L. Gucker v. Stewart L. Udall, Civil Action No. A-39-63, United
States District Court for the District of Alaska at Anchorage. Suit pending.

Richard'L.

elschlaeger, 67 I.D. 237 (1960)

Richard L. Oelschlaeger v. Stewart L. Udall, Civil Action No. 4161-60.
Dismissed, November 15, 1963.

C. IV. Parcell et al., 61 I.D. 444 (1954)
C. W. Parcell et al. v. Fred A. Seaton et al., Civil Action No. 2261-55.
Judgment for defendants, June 12, 1957 (opinion). No appeal.

Paul Jarvis, Inc., 64 I.D. 285 (1957)
Paul Jarvis, Inc. v. United States, Court of Claims No. 40-58.
judgment for plaintiff, December 19, 1958.

Stipulated
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Phillips Petroleum Company, 61 I.D. 93 (1953)
Phillips Petroleum Company v. Douglas McKay, Civil Action No. 5024-53.
Judgment for defendant, July 11, 1955 (opinion). No appeal.

Harold Ladd Pierce, 69 I.D. 14 (1962)
Duncan Miller v. Stewart L. Udall, Civil Action No. 1351-62. Judgment
for defendant, August 2, 1962. Affirmed, 317 F. 2d 573 (1963).

Richfteld Oil Corporation, 62 I.D. 269 (1955)
Richfield Oil Corporation v. Fred A. Seaton, Civil Action No. 3820-55.
Dismissed without prejudice, March 6, 1958. No appeal.

San Carlos Mineral Strip, 69 I.D. 195 (1962)
James Houston Bowman v. Stewart L. Udall, Civil Action No. 105-63.
Suit pending.

Seal and Company, 68 I.D. 94 (1961)
Seal and Company, Inc. v. United States, Court of Claims No. 274-62.
Suit pending.

James K. Tallman, 68 I.D. 256 (1961)
James K. Tallman et al. v. Stewart L. Udall, Civil Action No. 152-62.
Judgment for defendant, November 1, 1962 (opinion). Reversed, 324 F. 2d
411 (1963). Petition for rehearing denied, October 16, 1963.

The Texas Company, Thomas G. Dorough, John Snyder, 61 I.D. 367
(1954)
The Texas Company v. Fred A. Seaton et al., Civil Action No. 4405-54.
Judgment for plaintiff, August 16, 1956 (opinion) ; affd on rehearing, 256
F. 2d 718 (1958).

Texas Construction Co., 64 I.D. 97 (1957); Reconsideration denied,
IBCA-73 (June 18, 1957)
Teasas Construction Co. v. United States, Court of Claims No. 224-58.
Stipulated judgment for plaintiff, December 14, 1961.
-

Estate of John Thomas, Deceased Cayuse Allottee No. 923 and Estate
of Joseph Thomas, Deceased Umatilla Allottee No. 877, 64 I.D.
401 (1957)
Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil Action No.
859-581. On September 18, 1958, the court entered an order granting defendant's motion for judgment on the pleadings or for summary judgment.
The plaintiffs appealed and on July 9, 1959, the decision of the District
Court was affirmed, and on October 5, 1959, petition for rehearing en banc
was denied, 270 P. 2d 319. A petition for a writ of certiorari was filed
January 28, 1960, in the Supreme Court. The petition was denied on
October 10, 1960, rehearing denied November 21, 1960.

Thor-Westcliffe Development, Inc., 70 I.D. 134 (1963)
Thor-Westcliffe Development, Inc. v. Stewart L. Udall, Civil Action No.
5343, United States District Court for the District of New Mexico. Dismissed with prejudice June 25, 1963.
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See also:
Thor-Westcliffe Development, Inc. v. Stewart L. Udall, et al., Civil Action
No. 2406-61. Judgment for defendant, March 22, 1962, Affirmed 314 F. 2d
257, Cert. den. 373 U.S. 951.

Union Oil Company of California, Rason P. Colvert, 65 I.D. 245
(1958)
Union Oil Company of California v. Stewart L. Udall, Civil Action No.
3042-58. Judgment for defendant, May 2, 1960 (opinion). Affilrmed, 289
F. 2d 790 (1961).

United States v. Alonzo A. Adams et al., 64 I.D. 221 (1957)
Alonzo A. Adams et al. v. Paul B. Witmer et al., United States District
Court for the Southern District of California, Civil Action No. 1222-57-Y.
Complaint dismissed, November 27, 1957 (opinion); reversed and remanded,
271 P. 2d 29 (9th cir. 1958); on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (1959).
United States v. Alonzo Adams, United States District Court for the
Southern District of California, Civil Action No. 187-60-WM. Judgment for
plaintiff, January 29, 1962 (opinion). Judgment modified, 318 F. 2d 861
(1963).

United States v. Everett Foster et al., 65 I.D. 1 (1958)
Everett Foster et al. v. Fred A. Seaton, Civil Action No. 344-58.

Judgment

for defendants, December 5, 1958 (opinion) ; affirmed, 271 F. 2d 836 (1959).

United States v. Charles H. Henrieson et al., 70 I.D. 212 (1963)
Charles H. Henrikson et al. v. Stewart L. Udall, et al., Civil Action No.
41749, United States District Court for the Northern District of California,
Southern Division. Suit pending.

E. A. Vaughey, 63 I.D. 85 (1956)
E. A. Vaughev v. Fred A. Seaton, Civil Action No. 1744-56.
by stipulation, April 18, 1957. No appeal.

Dismissed

Weardco Construction Corp., 64 I.D. 36 (1957)
Weardco Construction Corp. v. United States, Civil Action No. 278-59-PH,
in the United States District Court for the Southern District of California.
Judgment for plaintiff, October 26, 1959. No appeal.

Estate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 I.D. 436
(1958)
Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah.
Deceased, Comanche Enrolled Restricted Indion No. 1927 v. Jane Asenap,
Wilfred Tabbytite, J. R. Graves, Examiner of Inheritance,Bureau of Indian
Affairs, Department of the Interior of the United States of America, and
Eari R. Wiseman, District Director of Internal Revenue, Civil Action No.
8281, in the United States District Court for the Western District of Oklahoma. The court dismissed the suit as to the Examiner of Inheritance, and
the plaintiff dismissed the suit without prejudice as to the other defendants
in the case.
Thomas J. Huff, Adm. with will annexed of the Estate of Wooh-Kah-Nah

v. Stewart L. Udall, Civil Action No. 2595-60.
5, 1962.

Remanded 312 F. 2d 358 (1962).

Judgment for defendant, June
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*Anderson, Andrew, et al (1 L.D. 1);
overruled, 34 L.D. 606. (See 36
L.D. 14.)
Anderson v. Tannehill et al. (10 L.D.
388); overruled, 18 L.D. 586.
Appeal of Paul Jarvis, Inc. (64 I.D.
285); distinguished, 64 I.U. 388.
Armstrong v. Matthews (40 L.D. 496);
overruled so far as in conflict, 44
L.D. 156.

Arnold v. Burger (45 L.D 453); modified, 46 L.D. 320.
Arundell, Thomas P. (33 L.D. 76)
overruled so far as in conflict, 51
L.D. 51.
Ashton, Fred W. (31 L.D. 356); overruled, 42 L.D, 215.
Associate Solicitor's Opihion, M-36512
(July 29, 1958) ; overruled to extent
inconsistent, 70 I.D. 159.
Atlantic and Pacific R.R. Co. (5 L.D.
269) ; overruled, 27 L.D. 241.
*Auerbach, Samuel H. et al. (29 L.D.
208) ; overruled, 36 L.D. 36. (See 37
L.D. 715).
A. W. Glassford, et al., 56 I.D. 88
(1937) ; overruled to extent inconsistent, 70 I.D. 159.
Baca Float No. 3 (5 L.D. 705; 12 L.D.
676; 13 L.D. 624) ; vacated so far as
in conflict, 29 L.D. 44.
Bailey, John W. et al. (3 L.D. 386);
modified, 5 L.D. 513.
*Baker v. Hurst (7 L.D. 457); overruled, 8 L.D. 110. (See 9 L.D. 360).
Barbour v. Wilson et al. (23 L.D. 462);
vacated, 28 L.D. 62.
Barbut, James (9 L.D. 514) ; overruled
so far as in conflict, 29 L.D. 698.
Barlow, S. L. M. (5 L.D. 695) ; contra,
6 L.D. 648.
Barnhurst v. State of Utah (30 L.D.
314) ; modified, 47 L.D. 359.
Bartch v. Kennedy (3 L.D. 437) ; overruled, 6 L.D. 217.
Beery v. Northern Pacific Ry. Co. et al.
(41 L.D. 121) ; overruled, 43 L.D. 536.
Bennet, Peter W. (6 L.D. 672) ; overruled, 29 L.D. 565.
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Bernardini, Eugene J., et al. (62 I.D.
231) ; distinguished, 63 1.D. 102.
Big Lark (48 L.D. 479); distinguished,
58 I.D. 680, 682.
Bill Fults, 61 I.D. 437 (1954) ; overruled, 69 I.D. 181.
Birkholz, John (27 L.D. 59) ; overruled
so far as in conflict, 43 L.D. 221.
Birkland, Bertha M. (45 LD. 104)
overruled, 46 L.D. 110.
Bivins v. Shelly (2 L.D. 282) ; modified
4 L.D. 583.
*Black, L. C. (3 L.D. 101) ; overruled,
34 L.D. 606. (See 36 L.D. 14.)
Blenkner v. Sloggy (2 L.D. 267); overruled, 6 L.D. 217.
Boeschem, Conrad William (41 L.D.

Browning, John W. (42 L.D. 1); overruled so far as in conflict, 43 LD.
342.
Bruns, Henry A. (15 L.D. 170); overruled so far as in conflict, 51 L.D.
454.
:
Bundy v. Livingston (1 L.D. 152); overruled 6 L.D. 284.
Burdick, Charles W. (34 L.D. 345)
modified, 42 L.D. 472.
Burgess, Allen L. (24 L.D. 1); overruled so far as in conflict, 42 LD.
321.
Burkholder v. Skagen (4 L.D. 166);
overruled, 9 L.D. 153.
Burnham Chemical Co. v. United States
Borax Co. et al. (54 I.D. 183); over309); vacated, 42 L.D. 244.
ruled in substance, 58 I.D. 426, 429.
Bosch, Gottlieb (8 L.D. 45); overruled, Burns, Frank (10 L.D. 365); overruled
13 L.D. 42.
so far as in conflict, 51 L.D. 454.
Box v. Ulstein (3 L.D. 143); overruled. Burns v. Vergh's Heirs (37 L.D. 161)
6 L.D. 217.
vacated, 51 L.D. 268.
Boyle, William (38 L.D. 603) ; over- Buttery v. Sprout (2 L.D. 293); overruled so far as in conflict, 44 L.D.
ruled, 5 L.D. 591.

331.
Braasch, William C., and Christ C.
Prange (48 LD. 448) ; overruled so
far as in conflict, 60 I.D. 417, 419.
Bradford, J. L. (31 L.D. 132); overruled, 35 LD. 399.
Bradstreet et al. v. Rehm .(21 L.D. 30);
reversed, 21 L.D. 544.
Brady v. Southern Pacific R.R. Co. (5:
L.D. 407 and 658) ; overruled, 20 L.D.
259.
Brandt, William W. (31 L.D. 277)
overruled, 50 L.D. 161.
Braucht et al. v. Northern Pacific Ry.
Co. et al. (43 L.D. 536); modified, 44.
L.D. 225.
Brayton, Homer E, (31 L.D. 364)
overruled so far as in conflict, 51
L.D. 305.
Brick Pomeroy Mill Site (34 L.D. 320)
overruled, 37 L.D. 674.

Cagle v Mendenhall (20 L.D. 447);
overruled, 23 L.D. 533.
Cain et al. v. Addenda Mining Co. (24
L.D. 18) ; vacated, 29 L.D. 62.
California and Oregon Land Co. (21
L.D. 344); overruled, 26 L.D. 453.
California, State of (14 L.D. 253) ; vacated, 23 L.D. 230.
California, State of (15 L.D. 10); overruled, 23 L.D. 423.
California, State of (19 L.D. 585) vacated, 28 L.D. 57.
California, State of (22 L.D. 428); overruled, 32 L.D. 34.
California, State of (32 L.D. 346) ; vacated, 50 L.D. 628.
(See 37 LD.
499 and 46 L.D. 396).
California, State of (44 L.D. 118) ; overruled, 48 L.D. 98.
California, State of (44 L.D. 468) ; over*Brown, Joseph T. (21 L.D. 47) ; overruled, 48 L.D. 98.
ruled so far as in conflict, 31 L.D. California, State of v. Moccettini (19
222. (See 35 L.D._399).
L.D. 359) ; overruled, 31 L.D. 335.
Brownv. Cagle (30 L.D. 8); vacated,; California, State of v. Pierce (9 C.L.O.
30 LD. 148. (See 47 L.D. 406.)
118); modified, 2 L.D. 854.
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California, State of v. Smith (5 L.D.
543); overruled, 18 L.D. 343.
Call v. Swain (3 L.D. 46); overruled,
18 L.D. 373.
Cameron Lode (13 L.D. 369) ; overruled
so far as in conflict, 25 L.D. 518.
Camplan v. Northern Pacific R.R. Co.
(28 L.D. 118) ; overruled so far as in
conflict, 29 L.D. 550.
Case v.. Church (17 L
578); overruled, 26 L.D. 453.
Case v. Kupferschmidt (30 LD. );
overruled so far as in conflict 47
L.ID. 406.
Castello v. Bonnie (20 L.D. 311); overruled,-22 L.D. 174.
0
Cate v. Northern Pacific Ry. Co. (41
L.D. 316) ; overruled so far as in
conflict, 43 L.D. 60.
Cawood v. Dumas (22 L.D. 585); vacated, 25 L.D. 526.
Centerville Mining and Milling Co. (39
L.D. SO); no longer controlling, 48
LID. 17.
Central Pacific R.R. Co. (29 L.D. 589)
modified, 48 L.D. 58.
Central Pacific R.R. CO: v. Orr (2 L.D.
525) ; overruled, 11 L.D. 445.
Chapman v. Willamette- Valley and
Cascade Mountain Wagon Road Co.
(13 L.D. 61) ; overruled, 20 L.D. 259.
Chappell v. Clark (27 L.D. 334) ; modified, 27 L.D. 532.
Chicago: Placer Mining Claim (34 L.D.
9); overruled, 42 L.D. 453..
Childress et al. v. Smith (15 L.D. 89)
overruled, 26 L.D. 453.
Chittenden, Frank O., and Interstate
Oil Corp. (50 L.ID. 262); overruled
so far as in conflict, 53 I.D. 228.
Christofferson, Peter (3 L.D. 329)
modified, 6 L.D. 284, 624.
Claflin v Thompson (28 L.D. 279);
overruled, 29 L.D. 693.
Claney v'. Ragland (38 L.D. 550). (See
43 L.D. 485.)
Clark, Yulu S. et al. (A-22852) February 20, 1941, unreported; overruled
so far as in conflict,i59 I.D. 258, 260.
Clarke, C. W. (32 L.D. 233); overruled
so far as in conflict, 51 L.D. 51.
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Clayton, Phebus (48 L.D. 128) (1921)1;overruled to extent inconsistent, 70
I.D. 159.
1 V ; 5'
Cline v. Urban (29 L.D. 96); overruled,
46 L.D. 492.
Clipper Mining Co. (22 L.D. 527); no
* longer followed in part, 67 I.D. 417.
Cochran v. IDwyer (9 L.D. 478). (See
39 L.D. 162, 225.)
Coffin, Edgar A. (33 LD. 245); overruled so far as in conflict, 52 L.D.
153.
Coffin, Mary
. (34 L.D. 564); overruled so far as in conflict, 51 LD. 51.
Colorado, State of (7 L.D. 490) ; overruled, 9 L.D. 408.
Condict, W. C. et al. (A-23366) June
24, 1942, unreported; overruled so far
as in conflict, 59 I.D. 258-260.
Cook, Thomas C. (10 L.D. 324). (See
39 L.D. 162, 225.)
Cooke v. Villa (17 L.U. 210); vacated,
19 L.D. 442.
Cooper, John W. (15 L.D. 285) ; overruled, 25 L.D. 113.
Copper Bullion and Morning Star Lode
Mining Claims (35 LD. 27). (See
39 L.D. 574.)
Copper Glance Lode (29 L.D. 542)
overruled so far as in conflict, 55 I.D.
348.
Corlis v. Northern Pacific R.R. Co. (23
L.D. 265); vacated, 26 L.D. 652.
Cornell v. Chilton (1 L.D. 153) ; overruled, 6 L.D. 483.
Cowles v. fluff (24 L.D. 81); modified
28 L.D. 515.
Cox, Allen H. (30 L.D. 90, 468); vacated, 31 L.D. 114.
Crowston v. Seal (5 L.D. 213) ; overruled, 18 L.D. 586.
Culligan v. State of Minnesota (34 L.D.
22); modified, 34 L.D. 151.
Cunningham, John (32 L.D. 207) ; modifled, 32 L.D. 456.
Dailey Clay Products Co., The (48 L.D.
429, 431); overruled so far as in conflict, 50 L.D. 656.
Dakota Central R.R. Co. v. Downey (8
L.D. 115) modified. 20 L.D. 131..
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Davis, Heirs of (40 L.D. 573); overruled, 46 L.D. 110.
DeLong v. Clarke (41 L.D. 278); modified so far as in conflict, 45 L.D. 54.
Dempsey, Charles H. (42 L.D. 215)
modified, 43 L.D. 300.
Denison and Willits (11 C.L.O. 261)
overruled so far as in conflict, 26
L.D. 122.
Deseret Irrigation Co. et al v. Sevier
River Land and Water Co. (40 L.D.
463) ; overruled, 51 L.D. 27.
Devoe, Lizzie A. (5 L.D. 4); modified,
5 L.D. 429.
Dickey, Ella I. (22 L.D. 351); overruled, 32 L.D. 331.
Dierks, Herbert (36 L.D. 367); overruled by the unreported case of
Thomas J. Guigham, March 11, 1909.
Dixon v. Dry Gulch Irrigation Co. (45
L.D. 4); overruled, 51 L.D. 27.
Douglas and Other Lodes (34 L.D.
556); modified, 43 L.D. 128.
Dowman v. Moss (19 L.D. 526); overruled, 25 L.D. 82.
Dudymott v. Kansas Pacific R.R. Co.
(5 C.L.O. 69) ; overruled so far as in
conflict, 1 L.D. 345.
Dunphy, Elijah M. (8 L.D. 102) ; overruled so far as in conflict, 36 L.D.
561.
Dyche v. Beleele (24 L.D. 494); modified, 43 L.D. 56.
Dysart, Francis J. (23 L.D. 282); modified, 25 L.D. 188.
Easton, Francis E. (27 L.D. 600); overruled, 30 L.D. 355.
East Tintic Consolidated Mining Co.
(41 L.D. 255); vacated, 43 L.D. 80.
*Elliott v. Ryan (7 L.D. 322); overruled, 8 L.D. 110. (See 9 L.D. 360.)
El Paso Brick Co. (37 L.D. 155) ; overruled so far as in conflict, 40 L.D. 199.
Elson, William C. (6 L.D. 797); overruled, 37 L.D. 330.
Emblem v. Weed (16 L.D. 28); modified, 17 L.D. 220.
Epley v. Trick (8 L.D. 110); overruled,
9 L.D. 360.
Erhardt, Finsans (36L.D. 154) ; overruled, 38 L.D. 406.

AND MODIFIED CASES
Esping v. Johnson (37 L.D. 709); overruled, 41 LD. 289.
Ewing v. Rickard (1 L.D. 146); overruled, 6 L.D. 483.
Falconer v. Price (19 L.D. 167); overruled, 24 L.D. 264.
Fargo No. 2 Lode Claims (37 L.D. 404);
modified, 43 L.D. 128; overruled so
far as in conflict, 55 I.D. 348.
Farrill, John W. (13 L.D. 713) ; overruled so far as in conflict, 52 L.D.
473.
Febes, James HI. (37 L.D. 210) ; overruled, 43 L.D. 183.
Federal Shale Oil Co. (53 I.D. 213);
overruled so far as in conflict, 55 I.D.
290.
Ferrell et al. v. Hoge et al. (18 L.D.
81) ; overruled, 25 L.D. 351.
Fette v. Christiansen (29 L.D. 710)
overruled, 34 L.D. 167.
Field, William C. (1 L.D. 68); overruled so far as in conflict, 52. L.D.
473.
Filtrol Company v. Brittan and Echart
(51 L.D. 649) ; distinguished, 55 I.D.
605.
Fish, Mary (10 L.D. 606); modified, 13
L.D. 511.
Fisher v. Heirs of Rule (42 L.D. 62,
64) i; vacated, 43-L.D. 217.
Fitch v. Sioux City and Pacific R.R.
Co. (216 L. and R. 184); overruled,
17 L.D. 43.
Fleming
Bowe (13 L.D. 78); overruled, 23 L.D. 175.
Florida, State of (17 L.D. 355) ; reversed, 19 L.D. 76.
Florida, State of (47 L.D. 92, 93) ; overruled so far as in conflict, 51 L.D.
291.
Florida Mesa Ditch Co. (14 L.D. 265)
overruled, 27 L.D. 421.
Florida Railway and Navigation Co. v.
Miller (3 L.D. 324); modified, 6 L.D.
716; overruled, 9 L.D. 237.
Forgeot, Margaret (7 L.D. 280) ; overruled, 10 L.D. 629.
Fort Boise Hay Reservation (6 L.D.
16) ; overruled, 27 L.D. 505.
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Freeman, Flossie (40 L.D. 106) ; over- Grinneli v. Southern Pacific R.R. Co.
ruled, 41 L.D. 63.
(22 L.D. 438); vacated, 23 L.D. 489.
Freeman v. Texas and Pacific Ry. Co. *Ground Hog Lode v. Parole and
Morning Star Lodes (8 L.D. 430)
(2 L.D. 550) ; overruled, 7 L.D. 18.
Fry, Silas A. (45 L.D. 20) ; modified,
overruled, 34 L.D. 568. (See R.R.
51 L.D. 581.
Rousseau, 47 L.D. 590.)
Fults, Bill, 61 I.D. 437 (1954); over- Guidney, Alcide' (S C.L.O. 157) ; overruled, 69 I.D. 181.
ruled, 40 L.D. 399.
Gulf and Ship Island R.R. Co. (16 L.D.
Galliher, Maria (8 C.L.O. 137), over236); modified, 19 L.D. 534.;
-ruled, 1 L.D. 57.
Gustafson, Olof (45 L.D. 456); modlGallup v. Northern Pacific Ry. Co. (unfied, 46 L;D. 442.
published) ; overruled so far as in Gwyn, James R. (A-26806) December
conflict, 47 L.D. 304.
17, 1953, unreported; distinguished,
Gariss v. Borin (21 L.D. 542). (See
66 I.D. 275.
39 L.D. 162,225.)
Garrett, Joshua (7 C.L.O. 55); over- Halvorson, Halvor K. (39 L.D. 456);
overruled, 41 L.D. 505.
ruled, 5 L.D. 158.
Garvey v. Tuiska (41 L.D. 510); modi- Hansbrough, Henry C. (5 L.D. 155)
overruled, 29 L.D. 59.
fied, 43 L.D. 229.
Gates v. California and Oregon R.R. Hardee, D. C. (7 L.D. 1) ; overruled so
far as in conflict, 29 L.D. 698.
Co. (5 .L.O. 150); overruled, 1 L.D.
Hardee v. United States (8 L.D. 391;
336.
-16 L.D. 499) ; overruled so far as in
Gauger, Henry (10 L.D. 221); overconflict, 29 L.D. 689.
ruled, 24 L.D. 81.
Gleason v. Pent (14 L.D. 375; 15 L.D. Hardin, James A. (10 L.D. 313); revoked, 14 L.D. 233.
286) ; vacated, 53 I.D. 447; overruled
so far as in conflict, 59 I.D. 416, 422. Harris, James G. (28 L.D. 90); overruled, 39 L.D. 93.
Glassford, A. W. et al. (56 I.D. 88)
(1937); overruled to extent incon- Harrison, Luther (4 L.D. 179); overruled, 17 L.D. 216.
sistent, 70 I.D. 159.
Gohrman v. Ford (8 C.L.O. 6); over- Harrison, W. R. (19 L.D. 299); overruled, 33 L.D. 539.
ruled so far as in conflict, 4 L.D. 580.
Golden Chief "A" Placer Claim (35 Hart v. Cox (42 LD. 592) ; vacated,
260 U.S. 427. (See 49 L.D. 413.)
L.D. 557) ; modified, 37 L.D. 250.
Goldstein v. Juneau Townsite (23 L.D. Hastings and Dakota Ry. Co. v.
Christenson et al. (22 L.D. 257)
417) ; vacated, 31 L.D. 88.
overruled, 28 L.D. 572.
Goodale v. Olney (12 L.D. 324) disHausman, Peter A. C. (37 L.D. 352)
tinguished, 55 I.D. 580.
modified, 48 L.D. 629.
Gotebo Townsite v. Jones (35 L.D. 18)
Hayden v. Jamison (24 L.D. 403); vamodified, 37 L.D. 560.
*cated, 26 L.D. 373.
Gowdy v. Connell (27 LD. 50); aHaynes v. Smith (50 L.D. 208); overcated, 28 L.D. 240.
ruled so far as in conflict, 54 I.D.
Gowvdy v. Gilbert (19 L.D. 17); over150.
ruled, 26 L.D. 453.
Gowdy et al. v. Kismet Gold Mining Heilman v. Syverson (15 L.D. 184);
overruled, 23 L.D. 119.
Co. (22 L.D. 624); modified, 24 L.D.
Heinzman et a v. Letroadec's Heirs et
191.
al.: (28 L.D. 497); overruled, 38 L.D.
Grampian Lode (1 L.D. 544); overruled, 25 L.D. 495.
253.
Gregg et al. v. State of Colorado (15 Heirs of Davis (40 L.D. 573); overL.D. 151) ; modified, 30 L.D. 310.
ruled, 46 L.D. 110.
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Heirs of Philip Mulnix (33 L.D. 331)
overruled, 43 L.D. 532.
*Heirs of Stevenson v. Cuningham
(32 L.D. 650) ; overruled so far as in
conflict, 41 L.D. 119. (See 43 L.D.
196.)
Heirs of Talkington v. Hempfiling (2
LD. 46); overruled, 14 L.D. 200.
Heirs of Vradenberg et al. v. Orr et al.
(25 L.D. 232) ; overruled, 38 L.D.
253.
Helmer,'Inkerinan (34 L.D. 341); modified, 42 L.D. 472.
Helphrey v. Coil (49 L.D. 624); overruled, Dennis v. Jean (A-20899),
July 24, 1937, unreported.
Henderson, John W. (40 L.D. 518);
vacated, 43 L.D. 106. (See 44 L.D.
112 and 49 L.D. 484.)
Hennig, Nellie J. (38 L.D. 443, 445)
recalled and vacated, 39 L.D. 211.
Hensel, Ohmer V. (45 L.D. 557); distinguished, 66 I.D. 275.
Henry, D. Mikesell, A-24112 (Mar. 11,
1946) ; rehearing denied (June 20,
1946), overruled to extent inconsistent 70 I.D. 149.
Herman v. Chase et al. (37 L.D. 590)
overruled, 43 L.D. 246.
Herrick, Wallace H. (24 L.D. 23)
overruled, 25 L.D. 113.
Hess, Hoy, Assignee (46 L.D. 421);
overruled, 51 L.D. 287.
Hickey, M. A., et al. (3 L.D. 83) ; modified, 5 L.D. 256.
Hildreth, Henry (45 L.D. 464); vacated, 46 L.D. 17.
Hindman, Ada I. (42 L.D. 327); vacated in part, 43 L.D. 191.
Hoglund, Svan (42 L.U; 405) ; vacated,
43 L.D. 538.
Holden, Thomas A. (16 L.D. 493);
overruled, 29:L.D. 166.
Holland, G. W. (6 L.D. 20) ; overruled,
6 L.D. 639; 12 L.D. 436.
Holland, William C. (M-27696), decided April 26, 1934; overruled in
part, 55 I.D. 221.
Hollensteiner, Walter (38 L.D. 319)
overruled. 47 L_. 260.

Holman v. Central Montana Mines Co.
(34 L.D. 568) ; overruled so far as
in conflict, 47 L.D. 590.
Ibn v". Matinas (41 LD. 119) modified,_43 L.D. 197.
Hooper, Henry (6 L.D. 624); modified,
9 L.D. 86, 284.
Howard, Thomas (3 L.D. 409). (See
39 L.D. 162, 225.)
Howard v. Northern Pacific R.R. Co.
(23 L.D. 6); overruled, 28 LD. 126.
Howell, John H. (24 L.D. 35) ; overruled, 28 L.D. 204.
Howell, L. C. (39 L.D. 92). (See 39
L.D. 411.)
Hoy, As'signee of Hess (46 L.D. 421).;
overruled, 51 L.D. 287.
Hughes v. Greathead (43 L.D. 497);
overruled, 49 L.D. 413.
(See 260
U.S. 427.)
Hull et al. v. Ingle (24 L.D. 214) ; overruled, 30 L.D. 258.
Huls, Clara (9 L.D. 401); modified, 21
L.D. 377.
Humble Oil &Refining Co. (64 I.D. 5);
distinguished, 65 I.D. 316.
Hunter, Charles H. (60 I.D. 395) ; distinguished, 63 I.D. 65.
urley,; Bertha, C. (TA-66 (Ir.)),
March 21, 1952, unreported; overruled, 62 I.D. 12.
Hyde, F. A. (27 L.D. 472) ; vacated, 28
L.D. 284.
Hyde, F. A. et al. (40 L.D. 284); overruled, 43 L.D 381.
Hyde et al. . Warren et al. (14 L.D.
576; 15 L.D. 415). (See 19 L.D. 64.)
Ingram, John D. -(87L.D;475). (See
43 L.D. 544.)
Inman, v. Northern Pacific R.R. Co.
-(24 d. 318); overruled, 28 L.D. 95.
Interstate Oil Corp. and Frank 0 Chittendeni (50 L.D. 262); overruled so
far as in conflict, 53 I.D. 228.
Instructions (32 L.D, 604) ; overruled
so far as in conflict, 50 L.D. 628; 53
I.D. 365; Lillian M. Peterson et al.
(A-20411), August 5, 1937, unre, ,ported. (See 59 I.D. 282. 286.)
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Instructions (51 L.D. 51) ; overruled so Krigbaum, James T. (12 L.D. 617);
overruled, 26 L.D. 448..
far. as in conflict, 54 I.D. 36.
Iowa Railroad Land Co. (23 L.D. 79; Krushnic, Emil L. (52 L.D. 282, 295) ;
vacated, 53 I.D. 42, 4.
(See 280
24 L.D. 125); vacated, 29 L.D. 79.
U.S. 306.)
Jacks v. Belard et al. (29 L.D. 369);
Lackawanna Placer Claim (36 L.D.
vacated, 30 L.D. 345.
36) ; overruled, 37 L.D. 715.
Jackson Oil Co. v. Southern Pacific Ry.
Co. (40 L.D. 528) ; overruled, 42 L.D. La Follette, Harvey M. (26 L.D. 453),
overruled so far as in conflict, 59
.317.
1.D. 416, 422.
Johnson v. South Dakota (17 L.D. 411)
overruled so far as in conflict, 41 Lamb v. Ullery (10 L.D. 528) ; overruled, 32 L.D. 331.
L.D. 22.
Jones, James A. (3. L.D. 176); over- Largent,: Edward B., et al. (13 L.D.
397) ; overruled so far as in conflict,
*ruled, 8 L.D. 448.
42 L.D. 321.
Jones v.. Kennett (6 L.D. 688) ; overLarson, Syvert (40 L.D. 69) ; overruled,
ruled, 14 L.D. 429.
43 L.D. 242.
Kackmann, Peter (1 L.D. 86); over- Lasselle v. Missouri, Kansas and Texas
Ry. Co. (3 C.L.O. 10); overruled, 14
ruled, 16 L.D. 464.
L.D. 278.
Kanawha Oil and Gas Co., Assignee (50
L.D. 639) ; overruled so far as in Las Vegas Grant (13 L.D. 646 ; 15 L.D.
58); revoked, 27 L.Dl 683.
1
conflict, 54 I.D. 371.
Kemp, Frank A. (47 L.D. 560); over- Laughlin, Allen (31 L.D. 256); overruled so far as in conflict, 60 I.D. 417,
ruled, 41 L.D. 361.
Laughlin v. Martin (18 L.D. 112);
419.
Kemper v. St. Paul and Pacific
.R.
modified, 21 L.D. 40.
Co. (2 C.L.L. 805) ; overruled, 15 Law v. State of Utah (29 L.D. 623)
LID. 101.
overruled, 47 L.D. 359.
Lemmons, Lawson H. (19 L.D. 37);
Kilner, Harold. E., et al. (A-21845)
February 1, 1939, unreported; over- . overruled, 26 L.D. 398.
;ruled! so far as in conflict, 59 I.D. Leonard, Sarah (1 L.D. 41); overruled,
16 L.D. 464.
258, 260.
King v. Eastern Oregon Land Co. (23 Lindberg, Anna C. (3 L.D. 95) ; modified, 4 L.D. 299.
L.D. 579) ; modified, 30 L.D. 19.
Kinney, E. C. (44 L.D. 580); overruled Linderman v. Wait (6 L.D. 689); overruled, 13 L.D. 459.
so far as in conflict, 53 I.D. 228.
5
Kinsinger v. Peck (11 L.D. 202). (See Linhart v. Santa Fe Pacific R.R. Co.
39 L.D. 162, 225.)
(36 L.D. 41) ; overruled, 41 L.D. 284.
(See 43 L.D. 536).
Kiser v. Keech (7 L.D. 25) ; overruled,
23 LID. 119.
Little Pet Lode (4 L.D. 17) ; overruled,
Knight, Albert B., et al. (30 L.D. 227)-; : 25 L.D. 550.
Lock Lode (6 L.D. 105).; overruled so
overruled, 31 L.D; 64.
Knight v. Heirs of Knight (39 L.D. 362,
far as in conflict, 26 L.D. 123.
491; 40 L.D. 461); overruled, 43 L.D. Lockwood, Francis A. (20 L.D. 361);
modified, 21 L.D. 200.
242.
Kniskern v. Hastings and: Dakota R. Lonergran v. Shockley (33 L.D. 238).;
R. Co. (6 CL.O. 50); overruled, I
overruled so far as in conflict, 34 L.D.
314; 36 L.D. 199.
L.D. 362.
Kolberg, Peter F; (37 L.D. 453) ; over- Louisiana, State of (8 L.D. 126); modiruled, 43 L.D. 181.
fied, 9 L.D. 157.
726-050-64
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Louisiana, State of (24 L.D. 231) ; va
cated, 26 L.D..5.
Louisiana, State of (47 L.D. 366) ; over
ruled so far as in conflict, 51 LED. 291
Louisiana, State of (48 L.D. 201) ; over
ruled so far as in conflict, 51 L.D
.291.
Lucy B. Hussey Lode (5 L.D. 93)
-overruled, 25 L.D. 495.
Luton, James W. (34 L.D. 468); over
ruled so far as in conflict, 35 L.D
102.
Lyman, Mary 0. (24 L.D. 493); overruled so far as in conflict, 43 L.D.
221.
Lynch, Patrick (7 L.D. 33) ; overruled
so far as in conflict, 13 L.D. 713.
Madigan, Thomas (8 L.D. 188); overruled, 27 L.D. 448.
Maginnis, Charles P. (31 L.D. 222)
overruled, 35 L.D. 399.
Maginnis, John S. (32 L.D. 14); modified, 42 L.D. 472.
Maher, John M. (34. L.D. 342); modified, 42 L.D. 472.
Mahoney, Timothy, (41 L.D. 129) ; overruled, 42 L.D. 313.
Makela, Charles (46 L.D. 509); extended, 49 L.D. 244.
Makemson v. Snider's Heirs (22 L.D.
511); overruled, 32 L.D. 650.
Malone Land and Water Co. (41 L.D.
138); overruled in part, 43 LBD. 110.
Maney, John J. (35 L.D. 250); modified, 48 L.D. 153.
Maple, Frank (37 L.D. 10.7); overruled,
43 L.D. 181.
Martin v. Patrick (41 L.D. 284); overruled, 43 L.D. 536.
Mason v. Cromwell (24 L.D. 248); vacated, 26 L.D. 369.
Masten, E. C. (22 L.D. 33T) ; overruled,
25 L.D. 111.
Mather et al. v. Hackley's Heirs (15
L.D. 487); vacated, 19 L.D. 48.
Maughan, George W. (1 L.D. 25); overruled, 7 L.D. 94.
Maxwell and Sangre' de Cristo Land
Grants (46 L.D. 301) ; modified, 48

L.D. 88.

McBride v. Secretary of the Interior
(8 C.L.O. 10); modified, 52 L.D. 33.
McCalla v. Acker (29 L.D. 203) ; vacated 30 L.D. 277.
McCord, W. E. (23 L.D. 137) ; overruled to extent of any possible inconsistency, 56 I.D. 73.
McCornick, William S. (41 L.D. 661,
666) ; vacated, 43 L.D. 429.
*McCraney v. Heirs of Hayes (33 LED.
21) ; overruled so far as in conflict,
41 L.D. 119. (See 43 L.D. 196.)
McDonald, Roy (34 L.D. 21); overruled, 37 L.D. 285.
*McDonogh School Fund (11 L.D.
378) ; overruled, 30 L.D. 616. (See
35 L.D. 399.)
McFadden et al. v. Mountain View Min.ing and Milling Co. (26 L.D. 530);
vacated, 27 L.D. 358.
McGee, Edward D. (17 L.D. 285) ; overruled, 29 L.D. 166.
McGrann, Owen (5 L.D, 10) ; overruled,
24 L.D. 502.
McGregor, Carl. (37 L.D. 693) ; overruled, 38 L.D. 148.
McHarry v. Stewart (9 L.D. 344) ; criticized and distinguished, 56 I.D. 340.
McKernan v. Bailey (16 L.D. 368);
overruled, 17 L.D. 494.
*McKittrick Oil Co. v. Southern Pacific
R.R. Co. (37 L.D. 243) ; overruled so
far as in conflict, 40 L.D. 528. (See
42 L.D. 317.)
McMicken, Herbert, et al. (10 L.D. 97;
11 L.D. 96); distinguished, 58 I.D.
257, 260.
McNamara et al. v. State of California
(17 L.D. 296) ; overruled, 22 L.D. 666.
McPeek v. Sullivan et al. (25 L.D. 281);
overruled, 36 L.D. 26.
*Mee v. Hughart et al. (23 L.D. 455);
vacated, 28 L.D. 209. In effect reinstated, 44 L.D. 414, 487; 46 L.D. 434;
48 L.D. 195, 346, 348; 49 L.D. 660.
*Meeboer v. Heirs of Sohut (35 L.D.
335); overruled so far as in conflict,
41 L.D. 119. (See 43 L.D. 196.)
Mercer v. Buford Townsite (35 L.D.
119) ; overruled, 35 LD. 649.
Meyer, Peter (6 L.D. 639); modified,
12 L.D. 436.

TABLE OF OVERRULED
Meyer v. Brown (15 L.D. 307). (See
39 L.D. 162, 225.)
Midland Oilfields Co. (50 L.D. 620);
overruled so far as in conflict, 54 I.D.
371.
Mlikesell, Henry D. A-24112 (Mar. 11,
1946) ; rehearing denied (June 20,
1946), overruled to extent inconsistent, 70 I.D. 149.
Miller, D. (60 I.D.161) ; overruled in
part, 62 I.D. 210.
Miller, Edwin J. (35 L.D. 411); overruled, 43 L.D. 181.
Miller v. Sebastian (19 L.D. 288); overruled, 26 L.D. 448.
Milner and North Side R.R. Co. (36
L.D. 488) ; overruled, 40 L.D. 187.
Milton et at. v. Lamb (22 L.D. 339);
overruled, 25 L.D. 550.
Milwaukee, Lake Shore and Western
Ry. Co. (12 L.D. 79); overruled, 29
L.D. 112.
Miner v. Mariott et aL (2 L.D. 709);
modified, 28 L.D. 224.
Minnesota and Ontario Bridge Company (30 L.D. 77) ; no longer followed, 50 L.D. 359.
"Mitchell v. Brown (3 L.D. 65); overruled, 41 L.D. 396.
(See 43 L.D.
520.)
Monitor Lode (18 L.D.-358).; overruled,
25 L.D. 495.
Monster Lode (35 L.D. 493) ; overruled
so far as in conflict, 55 I.D. 348.
Moore, Charles H. (16 L.D. 204) ; overruled, 27 L.D. 482.
Morgan v. Craig (10 C.L.O. 234); overruled, 5 L.D. 303.
Morgan v. Rowland (37 L.D. 90),; overruled, 37 L.D. 618.
Moritz v. Hinz (36 L.D. 450) ; vacated,
37 L.D. 382.
Morrison, Charles S. (36 L.D. 126)
modified, 36 L.D. 319.
Morrow et al. v. State of Oregon et al.
(32 L.D. 54) ; modified, 33 L.D. 101.
Moses, Zelmer R. (36 L.D. 473); overruled, 44 L.D. 570.
Mountain Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100); overruled in
part, 36 L.D. 551.
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Mt. Whitney Military Reservation (40
L.D. 315). (See 43 L.D. 33.)
Muller, Ernest (46 L.D. 243); overruled, 48 L.D. 163.
Mulleri Esberne K. (39 L.D. 72); modified, 39 L.D. 360.
Mulnix, Philip, Heirs of (33 L.D. 331)
overruled, 43 L.D. 532.
Nebraska, State of (18 L.D. 124) ; overruled, 28 L.D. 358.
Nebraska, State of v. Dorrington (2
C.L.L. 647) ; overruled, 26 L.D. 123.
Neilsen v. Central Pacific R.R. Co. et
al. (26 L.D. 252); modified, 30 L.D.
216..
Newbanks v. Thompson (22 L.D. 490);
overruled, 29 L.D. 108.
Newlon, Robert C. (41 L.D. 421) ; overruled so far as in conflict, 43 L.D.
364.
New Mexico, State of (46 L.D. 217)
overruled, 48 L.D. 98.
New Mexico, State of (49 L.D. 314);
overruled, 54 I.D. 159.
Newton, Walter (22 L.D. 322) ; modifled, 25 L.D. 188.
New York Lode and Mill Site (5 L.D.
513); overruled, 27 L.D. 373.
*Nickel, John R. (9 L.D. 388) ; over,:ruled, 41 L.D. 129. (See 42 L.D.
313.)
Northern Pacific R.R. Co. (20 L.D.
191) ; modified, 22 L.D. 224; overruled so far as in conflict, 29 L.D.
5;50. 0
Northern Pacific R.R. Co. (21 L.D. 412;
23 L.D. 204; 25 L.D. 501); overruled,
53 I.D. 242. (See 26 L.D. 265; 33
.L.D. 426; 44 L.D. 218; 177 U.S. 435.)
Northern Pacific Ry. Co. (48 LD. 573);
overruled so far as in conflict, 51
L.D. 196. (See 52 L.D. 58.)
Northern Pacific R.R. Co. v. Bowman
(7 L.D. 238); modified, 18 LD. 224.
Northern Pacific R.R. Co. v. Burns (6
L.D. 21); overruled, 20 L.D. 191.
Northern Pacific R.R. Co. v. Loomis (21
L.Di 395) ; overruled, 27 L.D. 464.
Northern Pacific R.R. Co. v. Marshall
et al. (17 L.D. 545) ; overruled, 28
L.D. 174.
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Northern Pacific R.R. Co. v. Miller (7
L.D. 100) ; overruled so far as in conflict, 16 L.D. 229.
Northern Pacific R.R. Co. v. Sherwood
(28 L.D. 126) ; overruled so far as in
conflict, 29 L.D. 550.
Northern Pacific R.R. Co. v. Symons
(22 L.D. 686); overruled, 28 L.D. 95.
Northern Pacific H.R. Co. v. Urquhart
(8 L.D. 365) ;- overruled, 28 L.D. 126.
Northern Pacific R.R. Co. v. Walters
et al. (13 L.D. 230) ; overruled so far
as in conflict, 49 L.D. 391.
Northern Pacific R.R. Co. v. Yantis (8
L.D. 58) ; overruled, 12 L.D. 127.
Nunez, Roman C. and Serapio (56 I.D.
363) ; overruled so far as in conflict,
57 I.D. 213.
Nyman v. St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L.D. 396); overruled, 6 L.D. 750.
O'Donnell, Thomas J. (28 LD. 214);
overruled, 35 L.D. 411.
Olson v. Traver et al. (26 LD. 350,
628) ; overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382.
Opinion A.A.G. (35 LD. 277) ; vacated,
36 L.D. 342.
Opinions of Solicitor, September 15,
1914, and February 2,1915; overruled,
September 9, 1919 (D-43035, May
Caramony).
(See 58 I.D. 149, 154156.)
Opinion of Solicitor, October 31, 1917
(D-40462) ; overruled so far-as inconsistent, 58 I.D:. 85, 92, 96.
Opinion of Solicitor, February 7, 1919
(D-44083); overruled, November 4,
1921 (M-6397). (See 58 I.D. 158,
160.)
Opinion of Solicitor, August 8, 1933 (M27499) ; overruled so far as in, conflict, 54 I.D. 402.:
Opinion of Solicitor, June 15, 1934 (54
I.D. 517) ; overruled in part, Feb. 11,
1957 (M-36410).
Opinion of Solicitor, May 8, 1940- (57
I.D. 124) ; overruled in part, 58 lID.
562, 567.
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Opinion. of Acting Solicitor, June 6;
1941; overruled so far as inconsistent,
60 I.D. 333.
Opinion of Acting- Solicitor, July 30,
1942; overruled so far as in conflict,
58 I.D. 331. (See 59 I.D. 346, 350.)
Opinion of Solicitor, August 31, 1943
(M-33183) ; distinguished 58 I.D.
726, 729.
Opinion of Solicitor, May 2, 1944 (58
I.D. 680) ; distinguished, 64 I.D. 141.
Opinion of Solicitor, March 28, 1949
(M-35093) ; overruled in part, 64 I.D.
70.
Opinion of Solicitor, Jan. 19, 1956 (36378) ; overruled to extent inconsistent, 64 I.D. 58.
Opinion of Solicitor, June 4, 1957 (M36443) ; overruled in part, 65 I.D. 316.
Opinion of Solicitor, July 9, 1957 (136442); withdrawn and superseded,
65 I.D. 386, 388.
Opinion: fo f Solicitor,- 64 I.T.
393
(1957) ; no longer followed, 66 I.D.
366.
Opinion of Solicitor, Oct. 27, 1958 (M36531) ; overruled, 69 I.D. 110.
Opinion of Solicitor, July 20, 1959 ( i36531, Supp.) ; overruled, 69 LID. 110.
Oregon and California R.R. Co. v.
Puckett (39 Li.D. 169)-; modified, 53
I.D. 264.
Oregon Central Military Wagon Road
Co. v. Hart (17 L.D. 480) overruled,
C
18 L.D. 543.
Owens et al. v. State of California (22
LD. 369)- -overriled, 381LD. 253.
Pace v. Carstarphen et al. (50 LD.
369) ; distinguished, 61 I.D. 459.
Pacific Slope Lode- (12 L.D. 686) ; over- ruled so far as in
conflict, 25 LD.
* 518.
Papina v. Alderson (1 B.L.P. 91) ; mod!fled, 5 L.D. 256.
Patterson, Charles E. (3 L.D. 260)
* modified, 6 L.D.284, 624.
Paul Jones Lode (28 L.D. 120); modified, 31 L.D. 359.
Paul v. Wiseman (21 LD.. 12) ; overruled, 27 L.D. 522.
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Pecos Irrigation and Improvement Co.
(15 L.D. 470).; overruled, 18 L.D.
168,268.
Pennock, Belle L. (42 L.D. 315) ; vacated, 43 L.D. 66.
Perry v. Central Pacific R.R. Co. (39
L.D. 5) ; overruled so far as in conflict, 47 L.D. 304.
Phebus, Clayton (48 L.D. 128) :; overruled so :far as in conflict, 50 L.D.
281; overruled to extent inconsistent,
70 I.D. 159.
Phelps, W. L. (8 C.L.O. 139); overruled, 2 L.D. 854.
Phillips, Alonzo (2 L.D. 321); overruled, 15 L.D. 424.
Phillips v. Breazeale's Heirs (19 L.D.
573); overruled, 39 L.D. 93.
Pieper, Agnes C. (35 L.D. 459); overruled, 43 L.D. 374.
Pierce, Lewis W. (18 L.D. 328) ; vacated, 53 I.D. 447; overruled so far
as in conflict, 59 I.D. 416, 422.
Pietkiewicz et al. v. Richmond (29 L.D.
195) ; overruled, 37 L.D. 145.
Pike's Peak Lode (10 L.D. 200); overruled in part, 20 L.D. 204.
Pike's Peak Lode (14 L.:D. 47); overruled, 20 L.D. 204.
Popple, James (12 L.D. 433)t overruled, 13 L.D. 588.
Powell, D.C. (6 L.D. 302) ; modified;
15 L.D. 477.
Prange, Christ C. and William C.
Braasch (48 L.D. 448) ; overruled so
far as in conflict, 60 I.D. 417, 419.
Premo, George (9 L.D. 70).
(See 39
L.D. 162, 225.)
Prescott, Henrietta P. (46 L.D. 486)
overruled,.51 L.D. 287.
Pringle, Wesley (13 L.D. 519); overruled, 29 L.3. 599.
Provensal, Victor H. (30 L.D. 616)
overruled, 35 L.D. 399.
Prue, Widow of Emanuel (6 L.D. 436)
vacated, 33 L.D. 409.
Pugh, F. I., et al. (14 L.D. 274); in
effect vacated, 232 U.S. 452.
Puyallup Allotments (20 L.D. 157)
modified, 29 L.D. 628.
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Ramsey, George L., Heirs of Edwin C.
Philbrick (A-16060), August 6, 1931,
unreported; recalled and vacated, 58
.I.I). 272, 275, 290.
Rancho Alisal (1 L.D. 173); overruled,
5 L.D. 320.
Rankin, James D., et al. (7 L.D. 411);
overruled, 35 L.D. 32.
Rankin, John A. (20 L.D. 272); reversed, 21 L.D. 404.
Rebel Lode (12 L.D. 683); overruled,
20 L.D. 204; 48 L.D. 523.
*Reed v. Buffington (7 L.D. 154); overruled, 8 L.D. 110. (See 9 L.D. 360.)
Regione v. Rosseler (40 L.D. 93); vacated, 40 L.D. 420.
Reid, Bettie H., Lucille H. Pipkin (61
1.D. 1); overruled, 61 I.3. 355.
Rialto No. 2 Placer Mining Claim (34
L.D. 44); overruled, 37 L.D. 250.
Rico Town Site (1 L.D. 556); modified,
5 L.D. 256.
Rio, Verde Canal Co. (26 L.D. 381)
vacated, 27 L.D. 421.
Roberts v. Oregon Central Military
Road Co. (19 L.D. 591) ; overruled,
31 L.D. 174.
Robinson, Stella G. (12 L.D. 443) ; overruled, 13 L.D. 1.
Rogers. Fred B. (47 L.D. 325); vacated,-53 .LD. 649.
Rogers, Horace B. 10 L.D. 29) overruled, 14 L.D. 321.
Rogers v. Atlantic & Pacific R.R. Co.
(6 L.D. 565) ; overruled so far as in
conflict, 8 L.D. 165.
*Rogers v. Lukens (6 L.D. 111) ; overruled, 8 L.D. 110. (See 9 L.D. 360.)
Romero v. .Widow of Knox (48 L.D.
32) ; overruled so far as in conflict,
49 L.D. 244.
Roth, Gottlieb (50 L.D. 196); modified,
50 L.D. 197.
Rough Rider and Other Lode Claims
(41 L.D. 242, 255); vacated; 42 L.D.
584.
St. Clair, Frank (2 L.D. 597); modified, 53I.D. 194.
*St. Paul, Minneapolis and Manitoba
Ry. Co. (8 L.D. 255); modified, 13
L.D. 354. (See 32 L.U. 21.)
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Ry. Co. v. Hagen (20 L.D. 249); over
ruled, 20 L.D. 204; 48 L.D. 523.
ruled, 25 L.D. 86.
Spaulding v. Northern Pacific R.R. Co.
St. Paul, Minneapolis and Manitoba
(21 LD. 57) ; overruled, 31 L.D. 151.
ERy. Co. v. Fogelberg (29 L.D. 291)
Spencer, James (6 L.D. 217); modified,
vacated, 30 L.D. 191.
6 L.D. 772; 8 L.D. 467.
Salsberry, Carroll (17 L.D. 170) ; over' Spruill, Lelia May (50 L.D. 549) ; overruled, 39 L.D. 93.
ruled, 52 L.D. 339.
Sangre de Cristo and Maxwell Land Standard Shales Products Co. (52 L.D.
522) ; overruled so far as in conflict,
Grants (46 L.D. 301) ; modified, 48
L.D. 88.
53 I.D. 42.
Sante Fe Pacific R.R. Co. v. Peterson State of California (14 L.iD. 253); va(39 L.D. 442) ; overruled, 41 LiD. 383.
cated, 23 LiD. 230.
Satisfaction Extension Mill Site (14 State of California (15 L.D. 10) ; overruled, 23 L.D. 423.
L.D. 173). (See 32 L.D. 128.)
*Sayles, Henry P. (2 L.D. 88); modi- State of California (19 L.D. 585) ; vafied, 6 L.D. 797. (See 37 L.D. 330.)
cated, 28 L.D. 57.
Schweitzer v' Billiard et al. (19 L.D. State of California (22 L.D. 428)
294) ; overruled so far, as in conflict,
overruled, 32 L.D. 34.
State of California (32 L.D. 346) ; va26 L.D. 639.
Serrano v. Southern Pacific R.R. Co.
cated, 50 L.D. 628. (See 37 L.D. 499
and 46 L.D. 396.)
(6 C.L.O. 93) ; overruled, 1 L.D. 380.
Serry, John J. (27 L.D. 330); over- State of California (44 L.D. 118)
ruled so far as in conflict, 59 L.D.
overruled, 48 L.D. 98.
416, 422.
State of California (44 L.D. 468)
overruled, 48 LI..
98.
Shale Oil Company. (See 55 I.D. 287.)
Shanley v. Moran (1 L.D. 162); over- State of California v. Moccettini (19
L.D. 359) ; overruled, 31 L.D. 335.
ruled, 15 L.D. 424.
State of California v. Pierce (3 C.L.O.
Shineberger, Joseph (8 L.D. 231)
118) ; modified, 2 L.D. 854.
overruled, 9 L.D. 202.
Silver Queen Lode (16 L.D. 186); over- State of California v. Smith (5 L.D.
ruled, 57 I.D. 63.
543) ; overruled so far as in conflict,
Simpson, Lawrence W. (35 L.D. 399,
18 L.D. 343.
609) ; modified, 36 L.D. 205.
State of Colorado (7 L.D. 490) ; overSipchen v. Ross (1 L.D. 634); modiruled, 9 L.D. 408.
fied, 4 L.D. 152.
State of Florida (17 L.D. 355) ; reSmead v. Southern Pacific
.R. Co.
versed, 19 L.D. 76.
(21 L.D. 432); vacated, 29 L.D. 135. State of Florida (47 L.D. 92, 93) ; overSnook, Noah A., et al. (41 L.D. 428);
ruled so far as in conflict, 51 L.D.
overruled so far as in conflict, 43
291.
L.D. 364.
State of Louisiana (S L.D. 126) ; modiSorli v. Berg (40 L.D. 259) ; overruled,
fied, 9 L.D. 157.
42 L.D. 557.
State of Louisiana (24 L.D. 231) ; vaSouthern Pacific
.R. Co. (15 L.D.
cated, 26 L.D. 5.
460) ; reversed, 18 L.D. 275.
State of Louisiana (47 L.D. 366) ; overSouthern Pacific R.R. Co. (28 L.D.
ruled so far as in conflict, 51 L.D. 291.
281) ; recalled, 32 L.D. 51.
State of Louisiana (48 L.D. 201) ; overSouthern Pacific R.R. Co. (33 L.D. 89)
ruled so far as in conflict, 51 L.D.
recalled, 33 L.D. 528.
291.
Southern Pacific R.R. Co. v. Bruns (31 State of Nebraska (18 L.D. 124); overL.D. 272); vacated, 37 L.D. 243.
ruled, 28 L.D. 358.
- St.
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State of Nebraska v. Ijorrington (2
COLL. 467) ; overruled so far as in
conflict, 26 L.D. 123.
State of New Mexico (46 LD. 217)
overruled, 48 L.D. 98.
State: of New Mexico (49 LD. 314);
overruled, 54 I.D. 159.
State of Utah (45 L.D. 551) ; overruled,
48 L.D. 98.
*Stevenson, Heirs of v. Cunningham (321
L.D. 650) ; overruled so far as in conflict, 41 L.D. 119. (See 43 L.D. 196.)
Stewart et al. v. Rees et al, (21 L.D.
446) ; overruled so far as in conflict,
29 L.D. 401.
Stirling, Lille E. (39 LD. 346) ; overruled, 46 L.D. 110.
Stockley, Thomas J. (44 L.ID. 178, 180)
vacated, 260 U.S. 532. (See 49 L.D
460, 461, 492.)
Strain, A. G. (40 L.D. 108); overruled
so far as in conflict, 51 L.D. 51.
Streit, Arnold (T-476 (Ir.) ), August 26,
1952, unreported; overruled, 62 I.D.
12.
Stricker, Lizzie (15 L.D. 74) ; overruled
so~far as in conflict, 18 L.D. 283.
Stump, Alfred M. et al. (39 L.D. 437)
vacated, 42 L.D. 566.
Sumner v. Roberts (23 L.D. 201); over
ruled so far as in conflict, 41 L.D.
- 173.i
Sweeney. v. Northern Pacific R.R. Co.
(20 LID. 394) ; overruled, 28 L.D. 174.
*Sweet, Eri P. (2 C.L.O. 18) ; overruled,
41 L.D. 129. (See 42. L.D. 313.)
Sweeten v. Stevenson (2 B.L.P. 42)
overruled so far as in conflict, 3 L.D.
248.
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Taylor, Josephine, et al. (A-Z19H),
June 27, 1939, unreported; overruled
so far as in conflict, 59 ID. 258, 260.
Taylor v. Yates et al. (8 L.D. 279)
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Decided Ja u-cwy 3-1, 1963.,

Oil ad Gas Leases: Applications
It is proper to reject an offer for a noncompetitive oil and gas lease where
the lands applied for are (1) in a producing lease, or (2) in a lease which
was, during its extended term, further extended by reason of a discovery
made on a lease out of which the extended lease was segregated by partial
* assignment.e

Oil and Gas Leases: Extensions
An oil and gas lease in its extended term is extended for two years from the
date of discovery of. oil or gas in paying quantities on land in the lease out
of which the extended lease was segregated by partial assignment.
APPEAL

ROX THE BUREAU OF LAND MANAGEMENT

Duncan Miller has appealed to the Secretary of the Interior from a
decision of the Acting Director, Bureau of Land Management dated
October 11, 1960, wherein the Acting Director affirmed, as modified,
a decision by the Santa Fe, New Mexico, land office rejecting Miller's
offer :(New Mexico 078744), filed on January 4, 1960, to lease, noncompetitively, the NW1/4SE/ 4 , NEl/ 4 SW1/4, NA1/4SW1/4 sec 3,
N1/2SW1/ 4 sec. 15, NE'/4 sec. 17, the SW',' 4 and the SElA/NE1/t sec. 20,
all in T. 19 S., R. 31 E., N.M.P.M., New Mexico, under section 17 of the
Mineral Leasing Act, as amended (30 U.S.C., 1958 ed., sec. 226). The
land office held that. when the Miller offer was filed the lands applied
for were embraced in oil and gas leases Las :Cruces 063642, 063642-A,
063642-C, 064577-A, and 064577-E, all of which had been extended by
production.
In his appeal to the Director, Miller contended that there was no
evidence that the leases had been productive of oil or gas in paying
quantities and contended that the leases had terminated by operation
of law.
The Acting Director stated that the Geological Survey had notified
the land office that a discovery of oil and gas in paying quantities had
been made on December 19, 1959, on Las ClIuces 064577-A, and that. a
discovery in paying quantities had been made on Las Cruces 063642-A
on December.24, 1959. He held that those two leases had been ex67827 9-68
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tended by production. He held, however, that the other three leases
had not been extended by production but that each had been extended
for two years because of the discovery on one or the other of the two
producing leases. He accordingly held that Miller's offer was in
conflict with' existing leases and affirmed the rejection of the offer.
Miller contends that the leases in conflict with his offer were unlawfully extended and that the lands were available for leasing when he
filed his offer.
An examination of the records relating to the five leases reveals
that Miller's contentions are entirely without foundation.
The 120 acres in sec. for which Miller applied were originally heldunder Las Cruces 064577, issued as of February 1, 1948. During the
primary term of that lease, the land in sec. 3 was segregated by partial
assignment as Las Cruces 064577-A. Under the provisions of section
17 of the Mineral Leasing Act, as amended by the act of August 8,
1946, the record titleholder of Las Cruces 064577-A applied for and
received a five-year extension of his lease, thus extending the term' of
that lease until January 31, 1958. By partial assignment filed on December 26, 1957, effective January 1, 1958, 40 acres, the NW1 4 SW1/4,
was segregated out of Las Cruces 064577-A. The lease covering this
acreage was designated Las C rues 064577-E. This partial assignment had the effect of extending the two. leases until December 31,
1959, and so long thereafter as oil or gas should be produced in paying
quantities. This was by virtue of section 30(a) of the Mineral Leasing
Act, as amended by the act of July 28, 1954 (30 U.S.C., 1958 ed.,,sec.
187a).. Solicitor's opinion&, 64 I.D. 127, 135 (1957).
It was during these extended terms of the two leases that a discovery was made on land held under Las Cruces 064577-A. That'
initial discovery, made on December 19, 1959, was determined by the
Geological Survey to have been in paying quantities. The discovery
had the effect of extending Las Cruces 064577-A for so long as production .in paying quantities continued. 'A supplemental report from the
Geological Survey shows that production in paying quantities was
being obtained in March 1960. Thus there can be no question that the
land included in Las Cruces 064577-A for which Miller applied was in
a producing lease on January 4, 1960, and that that land was not available for leasing 'by others at that time.
The Acting Director held that Las Cruces 064577-E was extended
by virtue of the discovery on Las Cruces 064577-A under that provision in-section 30(a) of the Mineral Leasing Act which provides:
* * * Any partial assignment of any lease shall segregate the assigned and retained portions thereof, * * * and such segregated leases shall continue in full
force and effect for the primary term of the original lease, but for not less than
two years after the date of discovery of oil or gas in paying quantities upon any
other segregated portion of the lands originally subject to such lease.
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This provision has been construed to apply to leases which are in their
extended terms when a discovery is made. and to grant a further extension of two years from the date of discovery to other leases segregated
out of the original lease. Associate Solicitor's opinion M-36472
(November 20, 1957) see 43 CFR 192.144 (a) relating to the extension
of leases segregated by. assignment. Thus it is apparent that the
NW'/4 SW' sec. 3, segregated out of Las Cruces 064577-A asLas
Cruces 064577-E, was in a properly extended, existing lease on January 4, 1960; when Miller's. offer was filed.'
The situation with respect to the remaining 440 acres in sees. 15,
17, and 20, is much the same. Those lands were originally leased as
a part of Las Cruces 063642, issued as of February 1, 1948. After
the record titleholder of that lease had obtained a five-year extension,
effective until January i, 1958, he made a partial assignment of 200
acres, the SW1/ 4 and the SE1A/NE14 sec. 20. The segregated lease
covering those lands became Las Cruces 063642-A. Both the original
lease and the A lease were thereafter partially assigned, effective
January 1, 1958, thus extending both leases for two years, or until
December 31, 1959. After the partial assignment out of Las Cruces
063642, there remained subject to that lease the 240 acres in secs.
15 and 17 applied for by Miller and after the partial assignment out
of Las Cruces 063642-A, the 160 acres designated as the SW/4 sec.
20 remained subject to that lease while the SE1/4NE1/4 sec. 20 was
segregated as Las Cruces 063642-C.
The first productive well on Las' Cruces 063642-A was completed
on December 24, 1959. That well, like the one covered by Las Cruces
06457-A, continued to produce in paying quantities, thus extending
Las Cruces 063642-A by production, and extending Las Cruces 063642
and Las Cruces 063642-C for two years from December 24, 1959.2
Accordingly, none of the lands for which Miller applied was available for noncompetitive leasing when Miller filed his ofer and it was
proper to reject that offer.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Acting Director, Bureau
of Land Management, is affirmed.
EDWARD W. Fnim,
Deputy Solicitor.
'The discovery in the NE3/4SW'/, sec. 3 was determined by the Geological Survey to
be afurther extension of the Shugart field. Based on the completed well on that land
and other development in the area, the W 2SEY, and the SWI4 sec. 3 were, effective December 19, 1959,. added to the known geologic structure of that field. Thus the NW/s
3
SW 4 sec. 3 would not have been, subject to noncompetitive leasing on January 4, 1960.
2 The record titleholders of Las Cruces 063642 and Las Cruces 063642-C submitted
their rentals for the balance of the 12th year and for the 13th year of their respective
leases in December 1959.
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NETTIE M. LEWIS

A-28737

Decided January 31, 1963

Administrative Practice-Oil and Gas Leases: Noncompetitive.Leases
When, subsequent to the filing of a noncompetitive offer to lease for oil and
gas, a determination is made that a portion of the lands is thereafter to
be considered within the known geologic structure of a producing field the
administrative practice of issuing separate leases for the lands within and
without the structure is proper and not in conflict with the mineral leasing
laws and regulations.
: ;:

;

:APPEAL FROM THE BUREAU OF LAND MANAGEXENT;

Nettie M. Lewis has appealed to-the Secretary from a decision dated
October 27, 1960, whereby the Director, Bureau of Land Management,
affirmed an Eastern States land office decision dated May 5, 1960, that
Tequired her to accept two separate leases for land included in her
noncompetitive oil and gas lease offer since part of the land is within
the known geologic structure of a producing gas field.
In 1954 the appellant:filed a noncompetitive offer for certain lands,
including tracts 707a and 304 in the Monongahela National Forest,
Vest Virginia, under the provisions of the Mineral Leasing Act for
Acquired Lands (30 U.S.C., 1958 ed., sec. 351 et seq.). At that time
the lands were not within the known geologic structure of a producing
field, but before final action was taken, on the proposed lease, specifically, effective as of June 15,1959, tract 304 was declared to be within
thie known geologic structure of the Glady field.
The land office decision tendered two leases to the offeror for execution, one covering tract 707a at 50 cents per acre for the first year's
rental since that land was outside the structure and the other-for
tract 304 at $1. per acre, inasmuch as it was then within the known
geologic structure of a producing field. The offeror appealed to the
Director, contending that only one lease was required and there ex* * no provision in the law or regulations which provides
.isted
". The Difor or requires that two separate leases be issued *
rector affirmed the land office decision.
The offeror's appeal to the Secretary is based on the same premise,
adding onlyv that she is not bound by a procedure adopted by the
Bureau for administrative purposes and intimating that she was being
deprived of a statutory preference right for failure to comply with
the procedure.
The procedure followed here is no novelty. In other similar situations the Department has long followed the practice of issuing two
leases in response to one application. When the act of August 21,
1935 (49 Stat. 674), authorized persons holding prospecting permits
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to exchange their permits for noncompetitive leases, the Department
stated that if part of the acreage covered by the prospecting permit
was within the known geologic structure of a producing oil or gas
field the perinittee was to be issued two leases, one for five years for
the lands not within the known geologic structure and one for ten
years for the area within the structure. Letter dated April 6, 1939,
from the Under Secretary to the Commissioner, General Land Office
(Denver 034622).
Several years later the Department considered the problem of what
leases to issue in response to noncompetitive applications where part
of the land applied for had been determined to be within the known
geologic structure of an oil or gas field after the applications had been
filed but before any leases had issued. Again it was held that, in
accordance with the established departmental practice, separate leases
should be issued for the lands within and without the known geologic
structure of a producing oil or gas field. Memorandum from Solicitor
to Assistant Secretary, dated November 19, 1942 (Salt Lake City
063408, etc., 063534, etc.) .
ow
oe long-established departmental practice was founded upon
T
sound administrative reasons. By statute and regulation different
rental rates and lease terms were fixed for leases covering lands on a
known geologic structure and those not so situated. Because of these
differences and other considerations it was deemed desirable not to
attempt to issue a single lease covering lands in both categories. Substantially the same differences exist today.
The appellant contends that no provision of law or of the regulations
requires or authorizes the practice and that it is unlawful. Why it is
unlawful she does not say. On the contrary, it is. established law that
the issuance of leases under section 17 of the Mineral Leasing Act
(which applies to acquired lands leases as well) is vested wholly in the
discretion of the Secretary. Haley v. Seaton, 281 F. 2d 620 (D.C. Cir.
1960).. The administrative practice discussed here is deemed to be a
reasonable exercise of that discretion.
The appellant complains that if two leases are issued to her it will
be necessary for her to make'two discoveries in order to extend the
leases, beyond their primary tern. This may be true, but it does not
result that the practice is unlawful. There is no guaranty in the Mineral Leasing Law that an applicant is entitled to receive a single lease
for as much acreage as he may lawfully hold so that he need make only
one discovery to perpetuate it.
Inasmuch as the filing of appellant's offer predated the determination that a part of the lands described therein was within a known
producing structure, the appellant enjoyed, and continues to enjoy,
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a preference right to receive a lease over a later applicant and to receive such a lease without competitive bidding. 30 U.S.C., 1958 ed.,
226 (c). Those rights are not denied her by the application of an administrative procedure that resulted in the tender of two leases instead
of one; consequently her allegation. of "deprivation of statutory
rights" hasnot been substantiated.A
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Director is affirmed.
FRANK

*A :

; J

Ad f

J.

BARRY,

Adf : |

!

~Solicitor.

ANAWALT RANCH & CATTLE CO. ET AL.
A-2888i

Decided Januar 31, 1963

Grazing Permits and Licenses: Base Property (Land): Dependency by Use
The failure of a licensee of the federal range to request grazing privileges or
nonuse to the-extent of earlier licenses supported by the ame base property
-for two consecutive years reduces the qualification of the base property to
the extent that it has not been covered by the requests for two consecutive
,years, even though the qualifications of the base property have not been
formally adjudicated..
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Anawalt Ranch & Cattle Co. has appealed to the Secretary of the
Interior from a decision of the Appeals Officer of the Bureau of Land
Management dated-February 20, 1961, by which he affirmed a decision
of a hearing examiner, dismissing its appeal from a decision of the
district manager dated February 24, 1959, rejecting in part its application for grazing privileges for the 1959 grazing season.
:
The manager's decision found that the condition of the federal range
in the Cow Creek Unit of Oregon Grazing District No. 3 required
a reduction of 70 percent in grazing use; that 20 percent of such reduction was imposed in 1954; and that it was necessary to make a further
reduction of 50 percent., He made a reduction in both the period to
be spent upon the range and the number of animals to be allowed on
the, range. The reduction was made from Anawalt's base property
qualifications as determined in a notice dated February 19, 1958, which
announced that Anawalt had a qualified demand in the Cow Creek
unit of 840 AUs, or 4400 AUMs. Anawalt's appeal from the decision
of; February 24, 1959, did not challenge the necessity for or the extent
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of the 50 percet reduction but alleged tha the computation of the
reduction on the basis of 840 AUs and 4400 AUMs' was erroneous.
The manager's position, as disclosed at the hearing on' the: appeal,
*seems to be that the Anawalt base property is qualified to a greater
extent than the limit announced on February 19,1958, but that the
appellant, cannot: claim grazing privileges on the federal range in
excess, of that limit beause of a provision of the Federal Range Code
which became effective January 23, 1956, and vhich provicles:
Glass 1base property qualifications, in whole or in part, will be lost upon the
failure for any two consecutive years:
.i)
(
To offer base property which is ndt coveredby an outstanding current
term permit to the full extent of its qualification in an application.for a license
or permt.or renewal thereof, or to apply for nonuse thereof in whole or in

part or . .I

<

;.;.

(ii) To accept a license or permit.issued pursuant to such application.
CFR,1957 Supp., 161:6 (e) (9); 20 F.R. 9912, 9915.) 2

(43

-The. appellant concedes that, since1955, it-has not requested grazng
privileges in excess of the limit set forth in the decision- of February
-,19, 1958,3 but contends that it was not .required to, do so. because the
Bureau: stated annually in its approvals of. Anawalt's request, for
licenses that the approval thereby given was "subject to change by
fial adjudication of the Cow G(reek Unit."' The. appellant contends that the two-year period -runs only fron an adjudication of its
qualifications and that the, first offcial announcement oits qualifica-the

1 The Bureau concedes that this figure is incorrect and that the correct figure is 4430
-AUMs. '
'
X :
:'
'
.
2 This provision was effective throughout the period that is material to this appeal.
On January 9, 1959, reference to Class i privileges was dropped (24 P.R. 362) and on
'January 2,8, 1962- the language was changed.to require an applicant "to incude in an
application for a license or permit or renewal thereof, the entire base property qualifications for active, nonuse, or combination of active and nonuse" subject to certain excep-tins.;. (26 .R. 12698.)
:
4 The hearing examiner's decision of January 19, 1960, on Anawalt's appeal from the
manhger's decision of February 24, 1959, summarized Anawalt's applications after 1955
as follows - .
"The evidence adduced at the hearing discloses that appellant's first application after
the effective date of the regulation was filed December 7, 1i956. This application applied
for permission to graze livestock upon.the Federal range in 1957 the 'same as last year.'
The 1956 license referred. to by the application authorized the grazing of 709 cattle upon
the Federal range in the Cow Creek Unit from April 1, 1956, to August 1, 1956, for a
total of 3545 animal-unit months, [footnote omitted]. -The
application, therefore, constituted an offering of the base property for 3,545 animal-unit months. The district
manager issued' a 1957 license authorizing the requested Federal 'range use.
"The appellant's next application was filed November 6,, 1957. This application requested permission to graze 830 cattle, on the Cow Creek Unit from April 1, 1958, to
-August:31, 1958, for a total of 4,150 animal-unit months.: The district manager refused
to issue, a. license for greater Federal, range use than was authorized the preceding year.
The appellant filed no appeal from this decision. It is apparent from these facts that the
appellant failed for two consecutive years to offer his base property to the: full extent of
-the
-qualifications which he now claims. Furthermore, the following application, filed on
December 6, 1958, upon which his appeal was based, requested licensed use in Cow Creek
Unit of only 4,150 animal-unit months: during 1959." (P. 3.)
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tions occurred at a meeting held on November 21,1957. Consequently,
it asserts, its appeal from the 1959 decision rejecting its request for
more extensive grazing privileges was taken within the two-year
period.
The hearing examiner held that "There is no basis whatsoever for
concluding that Section 161.6(e) (9) applies only after an. adjudication of grazing privileges" since it is applicable by its.terms to "all
regular licenses and permits" without any suggestion that "an adjudication is a prerequisite to application of the regulation."
In its appeal to the Secretary, the appellant contends that it had
no reason to suppose that it had any obligation to protect its base
property qualification because the Bureau informed it annually that
its qualification had not been determined by stating that any license
granted was subject to change in the event of adjudication. However, the fact that base property qualifications may be changed upon
a formal adjudication and thus affect the grazing privileges for which
a license or permit may be issued does not mean that an applicant
need not offer his base property to the fullest extent that he believes
it to be qualified. As the hearing examiner stated, there is nothing
in the provision of the range code under consideration which limits
its application in that fashion.
Assuminig, as the appellant contends, that the qualification of its
base property had not been formally determined until 1958, this fact
-would be significant, if at all, only if the appellant had no basis for
determining the probable qualification of its property and thus did
not know that its applications were insufficient to cover that qualification. But the company knew that, in previous years, it had asked
for and been granted! more extensive privileges on the federal range
on the basis of the same base property and it had a precise evaluation
of the qualification assumed in 1954 for the purpose of computing
the 20 percent reduction that was then imposed. Also, in some earlier
years it had applied for nonuse on some land. Because the appellant
thus had the knowledge which an adjudication would impart, it cannot claim that a formal adjudication was necessary to provide the information necessary to enable it to protect its rights. It knew both
that more extensive grazing privileges on the federal range had been
granted to it in connection with the same land and that it had protected its rights at an earlier time by applying for nonuse of certain
land. In this state of affairs, the decision establishing base qualification at a limit commensurate with the extent to which it was covered
by thei appellant's applications for 2 years immediately preceding
was correct and the rejection of its subsequent application for grazing
privileges in excess of that limit was also correct.

9];:
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Therefore, pursuant to the authority delegated to- the Solicitor by
the Secretary of the Interior (Sec. 210.2.2A(4) (a), Departmental'
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
EDWARD

W.

FISHER,

Deputy Solicitor.
SAWYER PETROLEUM COMPA.Y
H. BYRON MOCK

A-28916

Decided January 31, 1963

Potassium Leases and Permits: Permits
An application for a potassium prospecting permit is properly rejected when

the land described in the application is determined to contain valuable
deposits of potassium as of a time after the filing of the application.
APPEAL FROII THE BUREAU OF LAND MAIAGEDENT

Sawyer Petroleum Company and H. Byron Mock have appealed to
the Secretary of the Interior from a decision dated'March 29, 1961,
by which the Appeals Officer of the Bureau of Land Management
affirmed a decision of the land office at Salt Lake City, Utah, rejecting Mock's application' for a potassium prospecting permit for certain
public land'in San Juan County, Utah, on the ground that the Geological Survey had classified the land described in the application as known
to contain valuable deposits of potassium and therefore subject only
to leasing.
Mock's application for a potassium prospecting permit was filed on
August 11, 1959. It conflicted as to some land with two other applications filed simultaneously. At a public drawing of the three
simultaneously filed applications, Mock's application was drawn
third. On June 15, 1960, the. land office rejected the application as
to land included in permits issued pursuant to prior applications and
stated that action would be taken toward issuing a permit as to the;
remaining lands provided Mock complied with new regulations which
became effective on October 5, 1959. Subsequently, the land office
discovered that the Geological Survey had classified all the land
offered to Mock and other land as known to contain, valuable deposits
of potash as of February 1, 1960. Accordingly, on September 14,
1960, the land office rescinded its previous decision and rejected Mock's
application in its entirety, holding that the land -was subject oly
to leasing.
'Mock

assigned to Sawyer his interest in the permit to be issued pursuant to his

application.

r,78279-63-2
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The appellants-contend that. the.Geological Survey did not make a
determination that the land was subject to leasing rather than prospecting until ay l8,1960, effective as of February 1, 1960, wellafter
Mock's application was filed. They also assert that a permit was
issued on Noviember 2, 1959, to the one of the simultaneously filed applications in conflict which was drawn first and that it would be
arbitrary and discriminatory to refuse a permit to the appellants.
Section 3 of the act of February 7, 1927 (30 U.S.C., 1958 ed., sec.
283), provides that:
Lands known to contain valuable deposits * '*
[of potassium and other
minerals] and not covered by permits or leases shall be held subject to, lease by
the Secretary of the Interior through. advertisement, competitive bidding, or
such other methods as he may by general regulations adopt, and in such areas.
as he shall fix * *

:

jThe appellantsdo not dispute the fndin of the G
cal Surve
in this instance, that there are valuable deposits, of otassium in the
land which they desire to prospect; they merely seek an exception from
the plain language of the statute: which denies- the Secretary of'the
Interior authority to issue permits when valuable deposits of mineral
are known to exist. In view of, the clear language of the statute it
is not necessary to consider the effect of decisions. which relate to other
matters. The land office and the Appeals Officer were clearly correct.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a)., Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
EDWARD W. FIsHER,

DeputySolZiitor.
UNTED STATES
V.

JOE DRIBAR
A-28925

Decided January 31, 1963

Mining Claims: Determination of Validity
A mining claim is properly declared null and void where evidence supports
the conclusion that there has been no discovery of valuable mineral deposits

on the claim such as would justify a person of ordinary prudence in the
further expenditure of his time and means in an effort to develop a paying
mine.

Rules of Practice: Hearings-Administrative Procedure Act: Hearings
Where a hearing examiner's decision contains a ruling, in a single -sentence,

on all of the proposed findings and conclusions submitted by- a party to a
hearing, and the ruling on each finding and conclusion is clear, there is no

1ol
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requirement that. the examiner rule separately as to: each of the proposed
.

:

hi

-

findings. and conclusions individually.

Rules of Practice: Hearings-Adininistrative Procedure Act: HearingsAdministrative Procedure Act: Decisions
Where the factual findings upon which an exiaminer's decision, are based are
stated clearly ina decision, it is not essential that a separate part of the
decision be designated "findings of fact."
APPEAL

ROK THE BUREAU OF LAND MANAGEMENT

Joe. Driear has appealed to the Secretary of the Interior from a
decision of April 4, 1961, by the Appeals Officer, Bureau of Land
Management, which affirmed a hearing examiner's decision declaring
null and void the appellant's lode mining claim in Johnson County,
Wyoming, within the Bighorn National Forest.
A contest against thre validity of the claim was initiated on charges
brought by the Forest: Service,-::Department of Agriculture.. To
validate a mining claim it has been consistently held that there must
have been a discovery of valuable minerals of such a character as to
warrant, a prudent man in the expenditure of his time and money in
an effort to develop a valuable mine. . Chrisman v. Miller, 197 U.S.
313, 322 (1905). A review of the record discloses no error in the
decision declaring this claim null and void for lack of discovery.
The contention.on this appeal that the examiner did not rule upon
the proposed findings and conclusions submitted for the contestee at
the close of the hearing in this case is erroneous. The examiner's decision of September 30, 1960, expressly states that the examiner considered the contestee's findings and conclusions and that nothing
therein warranted changing the conclusions in the decision. In the
circumstances, this statement amounts to a ruling, negative to the
contestee's position, upon each of the proposed findings and conclusions submitted for the contestee to the examiner and complies with
the governing departmental regulation 43 CFR 221.76 (b), the ruling
on each finding and conclusion being clear. National Labor Relations
Bd. v. Sharples Chemicals, Ine., 209 F. 2d 645, 652 (6th Cir. 1954);

see-NationalLaborRelations Bd. v. State Center Wrhse; & Cold Storage Co., 193 F. 2d 156, 158 (9th Cir. 1951).
Contrary to the assertions of the appellant, the requirement that
the examiner include in his decision a statement of his findings and
conclusions does not necessarily require that in: all cases a statement
designated "findings of fact" must be set forth in the examiner's
decision, particularly where the factual findings upon which the

examiner's conclusion is based; are stated clearly in the decision.

Southern:Baiklay Company v. United States, 180 F. Supp. 189 (D.
'Ba 1959).
'

'
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The examiner's action with respect to these two matters did, not
prejudice the contestee and the contentions on appeal provide no basis
for modifying the decision declaring the appellant's mining claim null

and void.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departiental

Manual; 24 F.R. 1348), the decision of the Appeals Officer, Bureau of
Land Management, is affirmed.
EDWARD W. FISHER,

Deputy Sodicitor.
R. D. COMPTON AND EDNA COMPTON:
A-28927

Decided January 31, 1963

Xining Claims: Surface Uses-Surface Resources Act: Verified Statement
A verified statement filed pursuant to section 5 of the act of July 23, 1955,
asserting surface rights in mining claims which does not designate the section or sections of the public land survey which embrace most of the laims
and contains only metes and bounds descriptions of such claims tied to points
on the boundaries of certain sections fails to meet the statutory requirement
that it "shall set forth ** * t] he section or sections" which embrace the
claims and must be rejected as an incomplete statement as to such claims.
APPEAL FROX THE BUREAU O LAD XANAGEMENT

R. D. Compton and Edna Compton have appealed to the Secretary
of the Interior: from a decision dated March 30, 1961, by which the
Appeals Officer of the Bureau of Land Management affirmed, as
modified, a decision of the land office at Sacramento, California, accepting in part and rejecting in part their verified statement asserting
surface rights in 11 mining claims in Sierra County, California, filed

pursuant to section 5 of the act of July 23, 1955 (30 U.S.c., 1958 ed.,
sec. 61 3). The land office accepted the statement insofar as it applied
.to all. of one claim and portions of 4 others located in the area for
which a notice had been published. inviting mining claimants to assert
their rights in surface resources by filing such statements and rejecting
it insofar as it applied to claims or parts of claims outside this area.
The Appeals Officer affirmed the rejection as to claims entirely outside

the area designated in the applicable published notice but held the
statement effective as to all of the claims. any portion of which is
within the area of the notice.
The act of July 23, 1955, limits the uses which holders of mining
claims located after that date may make of -the surface resources of
their claims and requires holders of claims previously located to respond to a published notice requiring such action by filing a verified
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statement within 150 days from the date of the first publication of
such notice, setting forth certain information with respect to their
claims. If the verified statement is not filed as required, the'failure
to file operates to subject the claims to the same restrictions as to surface rights as apply to claims located after the date of the act.
The Bureau of Land Management published two notices to mining
claimants relating to land in Sierra County, at the instance of the'
Forest Service. The first, designated as Public Law 11, related to
specified subdivisions of land in Townships 19 and' 20 North, :Ranges
8, 9, 10, 11 and 12 East, Mount Diablo Meridian. The land described
therein in T. 20 N., R. 12 E., was limited to all of sections 30 and 31.
This notice was published for the first time on March 14, 1957. The
second notice, Public Law 27, related to land in Townships 19, 20, 21
and 22 North, Ranges 11, 12 and 13 East, Mount Diablo Meridian.
The land described therein in T. 20 N., R. 12 E., included secs. 4 to 9,
incl., 13, 16 to 22, incl., 25 to 29, inel., and 32 to 36, incl. This notice
was published for the first time on September 12, 1957. Both notices
were mailed to the appellants.
On June 12, 1957, the appellants filed a statement covering 11 claims
described by metes and bounds, 9 of the descriptions being tied by
course and distance to points on the boundaries of sections 19 and 30,
T. 20 N., R. 12 E., M.D.M.
The partial rejection of the statement by the land office and the
Appeals Offlcer was justified on the ground that the statutory requirement for the filing of a verified statement in response to a notice to
mining claimants had not been met as to the portion of the statement
relating to the claims and portions of claims not in section 30 and thus
located in the area covered by Public Law 27 because the statement
was filed before Public Law 27 was first published and not within 150
days thereafter.
It. is unnecessary to decide whether the decisions below were correct
for the reason given because another poilt is dispositive of the case.
Section 5'(a) of the act of July 23, 1955 (30 U.S.C., i958 ed., sec.
p613(a)), the applicable part of which is quoted in the applicable departmental regulation, 43 CFR, 1961 Supp., 185.126(a), provides-that
a verified statement filed by a mining claimant "shall set forth", in
addition to the information which the appellants included in their
statement:
(3) the section or sections of the public land surveys which embrace' such
mining claims; or if such lands are unsurveyed, either the section or sections
which would probably embrace such mining claim when the public land surveys
are extended to such lands or a tie by courses and distances to an approved
.United States mineral monument;

Paragraph 2 of Public Law 11 set forth the same requirement.
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Since the land on which their claims are located has been surveyed,
the appellants were required to designate the sections including their
mining locations for the purpose, of course, of providing the land
office with the information necessary for identification of the statement with the proper public notice and a determination of the necessity or nonnecessity for a hearing. That the appellants; are aware
of this requirement is evidenced by the following statement from the
statement of reasons filed by them on their present appeal:
The six mining claims [held by the Appeals Officer not to be effectively covered

by the verified statement] were listed in the verified statement by reference to
the sections of the public land surveys which embrace such mining claims, as
required by Subdivision numbered () of paragraphnumbered 2 of both of the
Notices to Mining Claimants affecting the claims in question.
(Appellants'

italics.)

" The appellants, however, did not designate the sections in which
their claims are located; they merely tied the metes and bounds descriptions; of 9 of the 11 claims to points on the boundaries of sections
19 and 30, T. 20 N., R. 12 E., M.D.M. It required the actual plotting
of the 9 claims on the plat of the public land survey to establish in
what sections the claims are located. Only on' the basis of the information thus obtained was the land office in a position to determine
that the statement filed by the appellants referred in part to land
described in notice Public Law 11 and that as to that land it had -been
filed within the period established by that notice.
That the mere ties in the descriptions to surveyed sections were insufficient to indicate in what sections the 9 claims are located is demonstrated by the following:

1. The Bullion Extension No. 1 Mine is tied to the W'A/ corner of
sec. 19, but only part of the claim is in sec. 19; the remainder is in
sec. 24.
2. The Bullion Extension No. 2 Mine is tied to the same corner
but the greater part by far of the claim is located in sec. 24.
3. The Bullion Northwest Extension No. 3 Mine is also tied to the
same corner, but all of the claim lies in sec. 24.
The language of the statute declaring that a verified statement "shall
set forth" the designation of the sections of 'public land, which makes
possible a simple check with the land listed in the published notice to
mining claimants, is clearly mandatory. It obligates a mining claimant who wishes to assert rights to the surface resources of his claims
to' ident the source of the asserted rights by naming the section or
sections of land to Vwhich they pertain in the statement which he files.
Where a claim is included in more than one section, he is at the very
least required to designate a section listed in the published notice so
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that his statement can be related to the notIice. The mining claimant
isrquire toorasaeetwhich
meets statutory requirements
and the land office is not at liberty to accept an incomplete statement
which does not meet these requirements and. which requires: he land
office to undertake the laborious task of identifying the location of
his claims by plotting them out. The land office should have rejected
the appellants' incomplete statement as to 9 claims in4 this case as not
in compliance with the statutory requirements for such statem~ent.
But the fact that the land office did accept this statement and. ascertain
the location of the claims cannot afiect the appellants' rights because
nothing the land office did or caused to be done in, determining the
effect of the statement altered its incomplete state at the time of filing.
As noted above, the descriptions of two of the imining clais, the
Bullion Southeast Extension Mine and the Bullion..Southwest Extension Mine, are free from this defect. The description of the formier
reads: "'Beginning.at Corner No. 1I
in the NW1A-4 of section, 30,
T. 20 N. R. 12 E. MDM .
and that of the latter: "Commencing
at point of discovery at the northwest. end of lode line in section 30
*T. 20 N. iR. 12 E. **~indicating
in each instance that at least part
of the: mining claim is within the pDertinent .section and thus satisfying
the requirement of the statute.
Since the statement was ineffective as to 9 claims, incpluding all those
*covered by Public Law. 27, it is not necessary to consider~ at this time
whether a notice filed before the publication of the applicable notice
to mining claimants which remains on file during. the permissible
filing~period specified, in the subsequently published notice cn be
:Accordingly, for the reasons given heren the verified statement
was properly rej ected as, to the 6 claims situated entirely outside the
area described in Public Law 11. and propDerly allowed as to the 2 claims
,partly o entirely, in Public Law 11 which adequantely stated the
secto in which they are situated. For.the'same reason the allowancee
~of. the verified statement, for the other 3 claims partly or entirely in
Public Law 11 was impro-per and must be set aside.
.Therefore, puLrsuant to the authority delegated to the, Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R.~ 1348), the decision appealed from is. affirmed in part
and reversed in part, and remanded for further proceed i
ositn
herewith.
~ ~ ~ ~ i s onisen
'

'

'

EDWARD W. FISHER,

Deputy &liaitor.
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KNIFE RIVER COAL MINIG COMPANY
Decided Januariy31, 1963

Trespass: Measure of Damages
Where there has been an innocent trespass in the mining and removing of
coal belonging to the United States in a State which fixes the measure of
,damages as the amount which will compensate for all the detriment proximately caused thereby, it is proper to call upon the trespasser for the
value of the coal in place and not merely the royalty that would have been
derived by the United States for the coal mined had the coal been mined
under a lease issued to the trespasser.
APPEAL. FRPOM THE BUREAU O

LAND

ANAGElIENT

Knife River Coal Mining Company has appealed to the Secretary
of the Interior from a decision dated March 10, 1961, by which the
'Appeals Officer, Bureau of Land Management, held that the State
Supervisor at Billings, Montana, had, on November 10, 1959, properly
called upon the company for the payment of $272,305.94 in satisfaction for the damages resulting from the trespass committed by the
company in the mining of 326,505.92 tons of coal belonging to the
United States. The Appeals Officer again called on the company
for payment.
In this appeal the company contends that it is liable only for the
amount of royalty which it would have paid to the United States
under a coal lease and has offered to pay.$32,650.60 or ten cents a ton
for the coal mined.'
The coal was removed from the S1/ 2SW/4 sec. 27, T 131 N., R 99 W.,
5th P.M., North Dakota, which had been patented with a reservation
of the coal to the United States. The company mined and removed
the coal under a lease from the surface owner.
Investigation made by the Bureau of Land Management, including
an examination of the records of the company, revealed that the. company had mined the coal under the mistaken belief that it was acting
within its rights; that during the period from September l951 through
August 1957 the company had mined 326,505.92 tons of coal from the
property; that the average selling price of the coal was $1.734 per
1 By letter dated August 1, 1962, more than a year following its appeal to the Secretary,
the company submitted a check made payable to the Regional Mining Supervisor, U.S.
Geological Survey, in the amount of $33,786.80 "in full payment of 337,868.01 tons of
coal mined from the South half of the Southwest quarter of Section 27, Township 131
North, Range 99 West, Bowman County, North Dakota, during the period September 1,
1951, to-November 1, 1957, a period prior to the time said lands were included in the
coal lease. referred to in the caption above. The royalty to the government was computed
at the rate of io cents per ton, the same as that provided for in the lease of which said
lands are now a part".
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ton; and that the actual mining expenses directly related to the coalextraction process averaged $.90 per ton. Because the trespass was
deemed to be an innocent, rather than a willful, trespass, the amount
of the damages due to the United States was based on the value of the
coal in place, which was determined to be $0.834 per ton, or a total
for all of the coal removed of $272,305.94.
There is no dispute as to the amount of coal removed but the company contends that $0.834 per ton does not represent the value of the
coal in place, "but rather the value of the coal plus the profit from
the mining and sale of the coal."
The company contends that the measure of damages to be applied
in this case under the Department's trespass regulations (43 CFR,
Part 288) is the measure of damages prescribed by the laws of the
State of North Dakota, where the trespass was committed (43 CFR
288.1), and that it was error to compute these damages for innocent
coal trespass under '43 CFR 288.6, which provides that for innocent
coal trespass in a State where there is no State law governing such
trespass payment must be made for the value of the coal in place before
severance. The appellant points to the following provisions of the
North Dakota law as set forth in the North Dakota Revised Code of
1943, as amended:
§ 32-0320. Measure of Damages for Tort. For the breach of an obligation not
arising from contract, the measure of damages, except when otherwise expresslyE
provided by law, is the amount which will compensate for all the detriment
proximately' caused thereby, whether it could have been anticipated or not:
§ 32-0337. Damages Must be Reasonable. Damages in all cases must be reasonable and when an obligation of any kind appears to create a right to unconscionable and grosslyoppressive damages contrary to substantial justice, no more
than reasonable damages can be recovered.

The appellant states that the North Dakota courts have clearly

recognized that damages are limited to compensation for the detriment'
suffered; that the measure of damages applied in this case would result
in a benefit to -the United States-; and that the only detriment suffered
by the United'States is the loss of royalty at the rate of ten cents per
ton on'the coal removed.
The North Dakota case cited in support of its position is Petersonv..
Conlan,, 119- N.W. 367 (1909), wherein the Supreme Court of North
Dakota said:
Appellant's counsel give it as their opinion, however, that under the weight
of authority the owner of a trespassing animal 'is liable in an action of trespass
for any injury done by such animal while trespassing, * * * [citations omitted].
However this may be, we are very firmly impressed with the justness, as well
as soundness, on principle, of the rule that only such damages may be recovered.
678279-63
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where the trespass is not willful, as will compensate the injured party for all
the detriment proximately caused by such trespass, and such is the statutory
rule in this state. * * .[citations omitted] The fact that the detriment could,
or could not, have been anticipated is not controlling, but the test is whether
the injury was the proximate result of the breach of duty owing by defendant
to plaintiff If so, he is liable; otherwise not.

However, that statement, which is dicta since the court held that
plaintiff had no cause of action for trespass, does not support the
appellant's contention that the only detriment suffered by the United
States is the loss of royalties.
The cases cited by the appellant involving mineral trespass are from
other jurisdictions which appear to have adopted the rule that the
measure of damages for innocent trespass in removing minerals, from
the land of another not himself engaged in mining is the usual and
customary royalty. These cases do not help the appellant. It has not
pointed to any North Dakota cases wherein any such "royalty" rule
has been applied. Thus the appellant has failed to show that the
North Dakota statute sets forth a different rule for the measure of
damages for an innocent coal trespass from the rule applied by the
State Supervisor. Consequently, the rule prescribed in 43 CFR 288.6
is applicable.
It is, of course, completely unrealistic to say that the detriment suffered by the United States is to be measured by its loss of royalty alone.
To accept damages on such a basis would be to completely disregard
the detriment suffered by the Government in having its coal deposits,
which it administers under the terms of the Mineral Leasing Act (30
U.S.C., 1958 ed., Supp. III, sec. 181 et seg.), for the good of the Nation,
taken from it without regard to whether it deems it administratively
desirable to dispose of them at any particular time, without regard
to whether the taking of coal from this 80-acre tract would permit
the most economical mining of the coal, without regard to the advantage to be gained from the selection of a qualified lessee to mine the
coal, and without regard to the loss of the bonus which would! have
been received through competitive bidding for the property (30
U.S.C., 1958 ed., Supp. III, sec. 201). In addition to the above, such
a settlement would place a trespasser in a preferred status and would
penalize those who: complied with the law. For example, the trespasser is not bound by the coal mining operating and safty regulations of
the Department (30 CFR, Part 211) asis the lessee.
In the circumstances of this case and in view of the fact that the
state of the North Dakota law is such that it cannot be said with
certainty that the State has prescribed any measure of damages for
coal trespass different from that applied in this case, it must be
held that the demand made upon the appellant was proper.
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That demand, for the payment to the Bureau of Land Management
of $272,305.94, is hereby renewed. If payment is not forthcoming
within 60 days of the receipt of this decision by Knife River Coal
Mining Company, proper steps will be initiated looking toward the
recovery of the damages through legal action.2
Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
W. FisHER,
Deputy Solicitor.

EDWARD

MARTHA FEATHERSTONE
AL291S8

Decided January 31, 1963

Oil and Gas Leases: Generally-Oil and Gas Leases: Extensions
In order for an oil and gas lessee to be entitled to the extension or suspension
benefits provided by the act of September 21, 1959, or section 27(j) of the
Mineral Leasing Act Revision of 1960, respectively, as to a given lease, the
lease must have been included in a "proceeding" within the meaning of
those acts, which entails at least. some specific direct action against the
lease discernible from the departmental records, and there must have been
a suspension by the Secretary of the lessee's rights under the lease pending
a decision in the proceeding or a waiver of such rights by the lessee; a mere
failure to take action to approve or deny a pending assignment of the lease
prior to the expiration of its term is not sufficient to entitle the lessee to the
extension benefits.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

MarthaFeatherstone has appealed to the Secretary of the Interior
from a decision by the Acting Chief, Division of Appeals, BureauI of
Land Management, dated July 18, 1961, affirming the Cheyenne land
office decision declaring that oil and gas lease Cheyenne 075978 had
expired October 31, 1960, in the absence of production or other continuation, and also declaring that the lease was not entitled to the
benefits of the act of September 21, 1959 (73 Stat. 571), or the Mineral
Leasing Act Revision--of 1960 (30 U.S.C., 1958 ed., Supp. III,
sec. 184(j)).
The act of September 21, 1959, provided for certain rights of bona,
fide purchasers in leases subject to proceedings for cancellation or
The check referred to in footnote 1 is returned to the company as completely unacceptable in settlement of the damages suffered by the United States as the result of
this trespass.
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forfeiture of such leases for violations of the provisions of the Mineral
Leasing Act. The act also provided:
* * * If during any such proceedings with respect to a violation of any provisions of this Act a party to those proceedings files with the Secretary of the
Interior a waiver of his rights under the lease to drill or to assign his interests
thereunder or if such rights are suspended by order of the Secretary pending a
decision in such proceedings, he shall, if he is found in such proceedings not in
violation of such provisions, have the right to have his interest extended for a
period of time equal to the period between the filing of the waiver or the order
of suspension by the Secretary and the final decision, without the payment of
rental. (Italics supplied.)

That provision was amended September 2, 1960, by the Mineral Leasing Act Revision, 74 Stat. 789 Sec. 27(3) (j) as follows:
(j) If during any such proceeding, a party thereto files with the Secretary
a waiver of his rights under his lease (including particularly, where applicable,
rights to drill and to assign) or if such rights are suspended by the Secretary
pending a decision in the proceeding, whether initiated prior to enactment of this
Act or thereafter, payment of rentals and running of time against the term of
the lease or leases involved shall be suspended as of the first day of the month
following the filing of the waiver or suspension of the rights until the first day
of the month following the final decision in the proceeding or the revocation of
the waiver or suspension. (Italics supplied.)

In concluding that Mrs. Featherstone's lease Cheyenne 075978 is
not entitled to the extension or suspension benefits of these acts, the
Bureau decisions held that the lease had never been involved in a
contest proceeding as required by the acts and thus was excluded from
their operation.
The oil and gas lease in question was issued to Mrs. Featherstone
effective November 1, 1950, and extended to October 31, 1960. An
assignment of the lease from her to the Carter Oil Company was filed
in the Cheyenne land office on October 16, 1957. Subsequently, on
September 24, 1959, a reassignment of the lease was filed from Carter
Oil Company to Mrs. Featherstone. No action was ever taken by the
land office to deny or to approve either of those assignments. The appellant has referred to two decisions rendered by the land office in
1956 which affected certain offers and leases of Olen F. Featherstone
III, Mrs. Featherstone, and others, but which were later vacated by
a 1959 decision on appeal to the Director. She does not state that
lease Cheyenne 075978 was specifically included in those decisions but
does allege -that it was "within the scope of them." She also refers
to a contest proceeding (No. 4949) against the Featherstones and
others which was initiated by the recordation of the filing of a complaint on the land office records June 2, 959. She alleges that although the lease in question here was not included in this contest she
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was a party in the contest and that the lease has been suspended since
October 16,1957. Apparently, that date was chosen as it was the day
the assignment of the lease from her was filed.
Although appellant admits that under the literal language of the
statutes involved they may be construed as inapplicable to this lease,
she urges that they be construed "liberally" to cover this lease. She
contends that the statutes are remedial in nature and that the Department has an affirmative duty to construe them liberally. She asserts that the result of the Bureau's decisions, that there must be some
formal departmental "proceeding" against a lease before those acts
apply, is unfair and produces an "unreasonable result plainly at variance with the policy of the legislation." In construing the word "proceeding" she states that the acts use it as a "special" or "particular"
expression, but that as the reason for the legislation was general the
expression of Congress must also be deemed general. She states that
"Presumably Congress did not foresee that the Department of the
Interior would attempt to negate its statutory grant of benefits by
depriving a lessee of his rights and then failing to include the lease
within a 'proceeding'." She concludes that if the fact situation involved here had been considered by Congress, it would have intended
this situation to be covered by the acts as the lease was subject to the
"exact type of attack and inequity which Congress was attempting
to remedy."
The appellant's statement that the Department would "attempt to
negate" the benefits of the acts by failing to include this lease in the
contest proceeding is fallacious as the particular contest action referred to by appellant was commenced prior to their enactment.
Although appellant claims inequities in the "harsh" decisions of
the Bureau she does not refer to any action by her or her assignee
requesting that action be expedited on the assignments or making
inquiry as to why this particular lease was not included in the contest.
Case record Cheyenne 075978 shows no such requests or inquiries, nor
does it show that a request for an extension of the lease under the 1959
act was filed. Such a request was to be filed prior to the expiration of
the lease term as required by regulations promulgated under that act.
43 CFR, 1960 Supp., 191.15 (c).
The 1959 act and regulations under it have been superseded by the
1960 act and new regulations under it as to leases in existence when
the 1960 act was enacted. 43 CFR, 1961 Supp., 191.15(e). Therefore, any benefits of the 1959 act cannot be invoked by the appellant
as she did not meet the requirements of the regulations under that
act, and, more importantly, as her lease had not expired prior to the
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passage of the 1960 act. Furthermore, the 1959 act clearly specifies
that the party in the "proceedings" must be found not in violation
of the provisions of the act in order to be entitled to the extension
benefits which are granted therein. Thus, it is evident from the 1959
act that in order for a lessee to be entitled to the benefits provided
there had to be some direct action by this Department resulting in
:a determination as to whether or not the party was in violation of
the act in connection with the lease or leases in question. Of course,
as no direct action was taken against this particular lease of Mrs.
Featherstone, there could not be such a determination made.
Moreover, under the 1959 act, there had to be an "order" of the
Secretary suspending the rights of the appellant to drill or to assign
her lease. The appellant has pointed to no such "order."
The appellant has quoted excerpts from the legislative history of
the 1959 act to support her contentions regarding the intent of Congress. Of course, as applicable here, any consideration of the 1959
act and its legislative history is helpful simply to consider the meaning
and proper application of the 1960 act. It is evident from that legislative history that there was concern over a party's being deprived of
his rights to assign or develop a lease during the course of a proceeding
against the lease. This concern is manifest in the language of both
statutes. It is also evident from the specific language that a "final
decision" would be rendered in the proceeding as that term is used in
relation to the computation of time for the extension or suspension
benefits of the acts. Appellant makes no suggestion as to what "final
decision" should be considered if the acts were to be construed as she
suggests. She does suggest that the suspension of the lease began the
day that the assignment was filed. However, she points to no order or
directive by the Secretary or his delegate on that day which suspended her rights under her lease. Such a suspension would have
been necessary to give her the benefits of section 27 (j) in the absence
of her filing a waiver of her rights under the lease.
To overcome the absence of these essentials, the appellant has
attempted to equate the inaction of the Bureau as a suspension of the
lease and as a proceeding under these acts. The logical conclusion of
appellant's reasoning may be pointed out. Suppose that a formal
proceeding against the appellant listing specific leases in violation of
the Mineral Leasing Act concluded with an adverse decision canceling
the leases. A lease not specifically designated in the proceedings
could not be considered as canceled by such action but some further
action would have to be taken against it if it were to be canceled.
Under appellant's rationale, a party could claim the suspension bene-
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fits of the 1960 act as to that lease on the ground he was a party to the
proceeding, but then later argue that the lease was not subject. to the
adverse decision. Obviously, Congress did not intend that such a
result could be achieved by this legislation.
One portion of the legislative history which appellant has not cited
is the report of the Senate Committee on Interior and Insular Aff airs
on the 1960 amendment which specifically refers to the 1959 act provision here as one wherein the "* * * Secretary of the Interior has
initiated a contest action * *
S. Rept. No. 1549, 86th Cong., 2d
sess., p. 4. This further demonstrates that Congress was contemplating those cases where specific, direct action against a lease was taken.
The word "proceedings" is susceptible to several different meanings
depending upon the context in which it is used, although it generally
refers to all of the steps taken in a judicial action from the commencement of the action to the final decree or, likewise, to all of the steps
taken in an administrative action. See cases cited in Words and
Phrases, "Proceeding," Vol. 34 (Perm. Ed. 1957). As used in the
1959 and 1960 acts the word, together with its qualifying adjective
''such," has been considered in light of the other related provisions of
section 27 of the Mineral Leasing Act (30 U.S.C., 1958 ed., Supp. II
and III, sec. 184), the legislative history of the acts, and reasonable
principles of statutory construction. I am not persuaded, despite
appellant's contentions, that this Department is under any "duty" to
construe these acts as she wishes. The legislative history, the language
of the acts, and their context support a conclusion that the word was
intended to be used in its most usual manner involving a situation
where specific, direct action had been commenced against a particular
lease or leases. See United States v. Stewart, 311 U.S. 60, 63 (1940),
stating that Congress is presumed to have used a word in its usual
and well-settled sense. Thus, it appears that there must be at least
some specific ruling adverse to a particular lease, or the initiation of
some formal administrative or judicial action, in order for a lease to
be considered to be in a "proceeding" within the purview of those
acts. A mere delay in taking action on a pending assignment or complete inaction during the lease term by the Bureau, whether due to an
investigation pending a determination as to -whether to take direct
action against a lease, a mistake, or some other reason, is not sufficient
as the-conditions set forth in the acts could not be satisfied without
some direct action taken. It thus appears from this case record that
the conclusions of the Bureau were correct that lease Cheyenne 075978
is notetitled to the extension or suspension benefits of the 1959 and
1960 acts.
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
EDWARD

W. FISHER,

Deputy Solicitor.
ESTATE OF IZZIE ARTHUR
Decided February25, 1963

IA-1236

Indian Lands: Descent and Distribution: Wills
Devises and bequests of restricted Indian property to a board of trustees of
a foundation established to promote religious work among Indians are not
invalid as an attempt to establish a private trust of restricted Indian
property.

APPEAL FROM AN EXAMINER OF INHERITANCE

Johnson Little Wounded and Helen Little Wounded Bad Male
have appealed from an order dated October 4, 1960 by an Examiner
of Inheritance denying their petition for rehearing in the estate of
Lizzie Arthur, deceased Fort Peck Allottee No. 1130.
Lizzie Arthur died March 14, 1956, at the age of 86 years. On
April 25, 1960, the Examiner entered an order approving, in part,
the decedent's will dated July 22, 1954, and codicil thereto dated January 19, 1955. Following hearings, the Examiner found that the will
and codicil were both executed while the testatrix was of sound mind
and disposing memory and not actuated by fraud, undue influence,
coercion, or duress, and that these instruments expressed her true
wishes as to the disposition of her estate. The Examiner concluded,
however, that the Fourth paragraph of the will as well as the residuary clause 1 failed because they provided for bequests and devises of
restricted Indian property to private trustees. The Examiner found
that those bequests and devises were invalid because, "The Department does not recognize or give control of trust property to a private

I

The fourth paragraph and the residuary clause read respectively:
'FOURTH-I give, devise, and bequeath to-The Board of Trustees, composed of five
members: . D. Crawford; H. B. Phillips; 0. C. Johnson; Kenneth Lehman; and Harry
Walker, or their successors, of the Chester Arthur Memorial Foundation, the Mineral
Rights only of the following allotments: P #991, 1129, 1730, and of my own allotment. Bonuses, rentals, or any other income derived from such mineral rights to be used
by the Trustees to establish and perpetuate the above named foundation for the purpose
of promoting Presbyterian Indian work on the Fort Peck and Fort Belknap Reservations
in Montana.
S

*

c

e

#

S

*

I give, devise, and bequeath: all of the rest and residue of my estate, real, personal and
mixed to: The Board of Trustees of the Chester Arthur Memorial Foundation named in
the Fourth clause or devise."
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trustee under the opinion of Attorney General Mitchell in 1929 * .2
Therefore, the Examiner concluded that as to the property covered by
the Fourth paragraph and residuary clause the deceased died intestate
and. determined that Margaret Taken Alive and Lucy Sheppard, as
first cousins twice removed, inherited the property covered by the
provisions of the will in-question.
Under the second paragraph of the will, as modified by the codicil,
the devise of a Oth share in certain other. property of the decedent
was approved for each of the appellants.'
Appellants' petition for rehearing, which was denied and from
which denial they appeal, gave but two reasons for requesting a
rehearing Theyare:
The original Last Will and Testament of the decedent Lizzie Arthur, did not
mention Margaret Taken Alive and Lucy Sheppard, Little Eagle, South Dakota,
:
and we feel that they should not be considered as heirs.
The relationship between the decedent and the heirs, Margaret Taken Alive and
Lucy Sheppard, as mentioned in the probate findings,. are not correct to our knowledge, and we feel that these two individuals should not share in the estate of
Lizzie Arthur.

On appeal, appellants allege "that the Decree of Distribution is
erroneous in that they [appellants] are of the same relationship to
Lizzie Arthur, Deceased, and entitled to the same share as Margaret
Taken Alive and Lucy Sheppard."'
Nothing appears in the record which shows any attack by the
parties on the validity of the Fourth paragraph and residuary clause
of the decedent's will. Indeed, appellant Johnson Little Wounded
has indicated his approval of them. 3 It is only because of the Ex2 The following quotation from that opinion states its onclusion:
"I regard the control and supervision over Indian funds so committed to the Secretary of
the Interior and the Department of the Interior as an Imposition of a specific duty by
Congress, and am of the opinion that It cannot lawfully be transferred by the Secretary
of the Interior to agencies outside of his Department, The suggested creation of a trust,
in which the custody and control of the trust funds would be in a private trustee, would
be an abdication on the part of the Secretary of the control of restricted Indian funds
which Congress has vested him. I believe that this would be improper in the absence
of specific congressional authority to that end, and I do not find that such authority has
been given by Congress by. existing statutes." 36 Op. A. G. 98, 100
3 At the hearing conducted uly 12, 1957, in this matter he testified with respect to the
will as follows:
"Q. You were present when this will was read several months ago, weren't you?
A. Yes.
.
Q. Do you object to the approval of this will and codicil as a last will and testament
of Lizzie?A. I approve of the will, yes.
Q. According to what you told me before, the. youngest daughter your father had
would be Helen [the other appellant],, wouldn't it?
A. Helen.
Q. Is there anything else you wish to say?

678279--6-3---
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aminer's ruling that the Fourth paragraph and residuary clause of the
will are invalid that the heirship determination appealed from was
made. Whether a determination of heirs needs to be made must now
be decided.
We conclude such a determination does not have to be made, since
we find that the Attorney General's ruling is not applicable here. His
opinion is to the effect that restricted Indian funds for which the Secretary of the Interior retains trustee's responsibility may not be placed
in the hands of a private trustee for management for the benefit of the
Indian owner. An altogether different situation is presented here
The decedent made a testamentary gift of some of her restricted property to establish and perpetuate a foundation for the purpose of
promoting Presbyterian Indian work on the Fort Peck- and Fort
Belknap Reservations in Montana. There is nothing in the will which
requires the conclusion that the decedent was attempting to provide
that the restricted Indian character of the property would continue
in the hands of the trustees of the foundation and so subject it to continned supervision by the Secretary of the Interior.4 Furthermore,
the fact that some or even all of the trustees of the Chester Arthur
Memorial Foundation may be Indians would still not result in the retention of a Federal trust or restrictions on the devised and -bequeathed
property.,' The gift is not to the trustees personally but to them as
representatives of a foundation, and Federal restrictions do not continue to exist on property which comes into the hands of a non-Indian.5
Thus, as far as the validity of the devises and bequests is concerned,
we see no difference between the gift to the Board of Trustees of the
Chester Arthur Memorial Foundation and the bequests to the Cook
Training School and the Minisda or Chelsea Montana Presbyterian
Church, which the Examiner'ruled failed as far as the trust estate was
concerned only because there was insufficient Indian trust estate funds
to pay them. Consequently, we find the F urth paragraph andresid-.
nary clause of the decedent's will valid devises and bequests of the
decedent's property.
Therefore pursuant to authority delegated by the Secretary of the
Interior to the Solicitor, 210 Departmental Manual 2.2A (3) (a), the
decision of the Examiner that the decedent died intestate with respect
A. I want to say this. I had this in mind before I left. Lizzie Arthur, she made a
will. Well, that will she made in July 22, 1954, and that will is supposed to be true all
the way through, because other missions and the American Legion and Welfare, and all,
that's supposed to be true.
Q. As far as you are concerned, the will is O.K. ?
A. O.K I like this will, but if it's cavried on' further till next year, -well I'll have an
attorney too."
4 Cf. First National Banl of Holdenville, Okia. V. iche8, 154 F. 2d 851 (D. C. Cir., 1946).
f Bailess v. Paukune, 344 U.S. 171 (1952).
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to her property covered by the Fourth paragraph and the residuary
clause of the will is reversed, and the case is remanded to the Examiner
for further proceedings in accordance with this determination. As it
-is not necessary to pass upon the heirship question presented by the
appellants, the heirship findings of the Examiner have not been considered and so they do not constitute a final determination of the heirs
of Lizzie Arthur.

H. E.

HYDEN,

Acting Solicitor.

STATE OF UTAH
A-29043

.

Decided February 18, 1963:

Accretion-Constitutional Law-Public Lands: Riparian Rights-Reliction-State Lands
The rights acquired by the United States in the public domain 'are determined- by the common law. Under the common law, as interpreted and
applied by the Supreme Court, the United States, wherever it is a littoral or
riparian proprietor of public domain, has a vested right to future accretions
and relictions. Because of the nature of the Federal system, and by virtue
of an express provision of the Constitution, no State can, by legislation or
otherwise, deprive the United States of its right to relictions or accretions.

Surveys of Public Lands: Generally
Where the high-water mark of a navigable lake is not capable of being
deduced from physical evidence, the lake shall be meandered along the
water's edge as of the time of the survey.
APPEAL FROM THE -BUREAU OP;LAND

ANAGEMENT

The State of Utah has appealed to the Secretary of the Interior
from-'a decision of May' 31, 1961, by the Director of the Bureau of
'Land Management regarding the Bureau's proposed survey of certain
lands bordering Great Salt Lake, including lands in Davis and Box
Elder Counties located between the water's edge and the surveyed uplands which are public lands of the United States. The proposal for
survey followed requests for withdrawal of these lands by the Bureau
of Reclamation and the Fish and'Wildlife Service. Presumably, the
lands were' formerly a part of the bed of Great Salt Lake, but the
waters of the lake have receded, exposing an undetermined amount of
dry land or alluvion said to have formed by'accretion and'reliction to
surveyed public lands in the area. A decision that this Department
should survey these lands amounts to a claim that they are public
lands of the United States. Kirwan v. Murphy, 189 U.S. 35 (1903).
*Not in chronological order;
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In the area here under consideration, meander lines outlining Great
Salt Lake were established by the survey of the public lands in Davis
and Box Elder Counties in 1855 and 1856. During the 40 years
'between the time of survey of the public land in this area and. statehood, the high-water line of the lake recede4, leavig an expanse. of
dry land between the meander. line established in 1855 and 1856 and
that water's edge. There also may be an additional expanse of dry
land formed between the line which was the mean high-water mark of
Great Salt Lake at the time of statehood and the present water line
of the lake, as the waters of the lake apparently have continued to
recede, exposing an undetermined quantity of land which presumably
constituted part of the lake bed at statehood and which, as dry land,
now fronts public lands of the United States.'
The question raised on this appeal is what portion, if any, of the
lands which were formerly part of the bed of Great Salt Lake and
which front public lands of the United States is subject to survey by
.this Department as public land of the United States because of its
formation by accretion or reliction to the federally owned uplands.
The State of Utah contends that the doctrines of accretion and reliction are not applicable to the bed of Great Salt Lake.
The Bureau's plan of survey first contemplated that the lakeward
boundary of the lands included in the survey would be established
along a contour representing the height of the lake on January 4,1896,
the date on which Utah became a State. The actual elevation of the
lake on that date, as determined by the Geological Survey, was to
limit the lakeward boundary of the lands claimed by the United
States. This plan of survey was based upon the premise that the land
now lying between the meander line established by surveys in 1855 and
1856 and the high-water mark at the time of statehood in 1896 is
Federal land since it was exposed dry land adjoining public domain
and not part of the lake bed in 1896 when Utah became a State.. The
plan assumed further that lands below the high-water mark at the
time of statehood belong to the State as part of the bed of the lake.
Available records show the annual fluctuation of Great Salt Lake from 1851 to 1950
and also the elevation of the lake surface on or near the first day of the mfonth from
1875 through 1950.
A memorandum of October 8, 1958, of the Director to the Area Administrator, Area 2,
Salt Lake City, discussing various aspects of surveying land bordering Great Salt Lake
indicates that, since statehood, the lake has moved above and below statehood level
probably fifteen times and that for approximately three-quarters of this period the level
has been higher, though in 1958 it was lower than at statehood.
It appears also that the lake is nearly flat-bedded, that wide noncyclical fluctuations
In level occur in addition to generally uniform yearly variations, and that these conditions
make difficult the application of such concepts as "mean high waterline" as of a given
da te.
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Thus, the limits of the survey were to be determined by the high-water
mark at the time of statehood.
The Director of the Utah State Land Board objected to the proposal on the ground that the level of the lake was abnormally low at
the date of statehood and his objection was treated as a protest and
dismissed by decision of July 18, 1960, of the Area Administrator,
Area 2. The State thereupon appealed to the Director who modified
the Area Administrator's decision by holding, in effect, that the Bureau is entitled to survey as land of the United States all of the
alluvial land located between the meander lines run in 1855 and 1.856
and the high-water mark of Great Salt Lake, wherever it may be at
that time in the future when the alluvial land fronting the public land
is surveyed. The Director's decision disregarded the high-water mark
at statehood (which the Area Administrator's decision had recognized
as being the line below which the Federal Government made no
claim) and held, in effect, that the Federal Government owns all alluvial or accreted land fronting upland of the United States, i.e., all
land which is situated between the meander lines established in 18551856 and the high-water mark of the lake at its level on the date when
the proposed survey is executed.
The Director's lengthy and carefully reasoned decision held that
the United States is entitled to alluvion formed by accretion and reliction to uplands owned by the Federal Government, inasmuch as the
rights acquired by the United States in the public domain are determined by common law; that as a littoral proprietor of the public
domain, the United States has a vested right to future accretions and
relictions; and that, because of the nature of the Federal system and
by virtue of an express provision of the Constitution, no State can,
by legislation or otherwise, deprive the United States of its right to
future relictions or accretions where the United States owns the riparian estate to which they attach.
The Director then considered the problem of where to run the
meander line marking the limits of land permanently above water and
concluded that, in the circumstances, neither the mean high-water
mark nor the line of vegetation would be proper but that the correct
procedure would be to run the meander along the water's edge.
On appeal, the State contends that the doctrine of accretion and
reliction is inapplicable between two sovereigns and that the Constitution did not intend to apply it as between the States and the Federal
Government, that the Director erred in concluding that the vegetation
test is not suitable to determine the appropriate meander line of
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great Salt Lake, and that the Submerged Lands Act (43 U.S.C., 1958
ed., sec. 1301 et seg.) was intended to confirm the States' sovereignty
and title to lands which were within the high-water mark of the Great
Salt Lake at the time Utah was admitted to statehood.
Although the Director's decision contains a complete and exhaustive
discussion of the reasons underlying the conclusions it reaches, the
appeal contents itself with three brief assertions of error unsupported
by any attempt to demonstrate that its contentions are correct and
the Director's incorrect.
I have carefully considered the Director's decision, which treats
in detail the points raised by the State, and find that the conclusions
it reaches are correct. In view of the fact that the State has not
submitted any rebuttal, there is no need to repeat the Director's
analysis of the problems. It is sufficient to state that for the reasons
given by him, his decision is correct.
In addition, the position of the Director has been sustained in the
case of United States v. State of Washington, 294 F. 2d 830 (9th Cir.
1961), cert. den., 369 U.S. 817 (1962), decided after the date of the
Director's decision. In that case the United States brought an action
to quiet title to accretions to ocean uplands owned by the United
States. Trust patent to the uplands had been issued to an Indian.
The lower court quieted title of the United States to the accretions
formed prior to November 11, 1889, when Washington became a State,
but quieted title in the State to all accretions formed after that date.
On appeal by the United States, the Court of Appeals reversed,
holding that all the accretions belonged to the United States, subject
to the rights of the Indian heirs. The court agreed with the contention of the United States that Federal law instead of State law controls as to whether title to accretions pass to the owner of the uplands
when title to the uplands is in or derived from the Federal Government. The court stated that the Federal law follows the common
law in determining the measure of title to lands retained by the United
States and that at common law the person whose land is bounded by
sea, lake, or river owns any additions thereto resulting from imperceptible accretion.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Director is affirmed.
EDWARD W. FISHER,

Deputy Solicitor.
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PUBLIC LANDS

2 Accretion
3 Boundaries and Surveys
6 Navigable andNonnavigable Waters

The rights acquired by the United States in the public domain
are determined by the common law.
Under the common law, as interpreted and applied by the Supreme
Court, the United States, wherever it is a littoral or riparian proprietor
of public domain, has a vested right to future accretions and relictions.
Because of the nature of the Federal system, and by virtue of an
express provision of the Constitution, no State can, by legislation or
otherwise, deprive the United States of its right to relictions or
accretions..
Where the high water mark of a navigable lake is not capable of
being deduced from physical evidence, the lake shall be meandered
along the water's edge as of the time of the survey.
Utah State Land Board

(May 31, 1961)

On December 7, 1959, Mr. Frank J. Allen, Director of the Utah
State Land Board, was informed that this Bureau intended to survey
Federal lands bordering Great Salt Lake, and that the boundary
of these lands would be established along a contour representing the
height of the lake on January 4, 1896, the date on which Utah was
admitted into the Union.
ir. Allen was further inforned that, from
a correlation of a reading of the United States Geological Survey
gauge at Garfield Landing on January I, 1896, with the gauge now
at Lake Point, it had been determined that on the day of statehood,
the surface of the lake stood at 4200.8 feet above sea level at Lake
Point, and, because of variations occasioned by the earth's curvature,
at certain other levels at other locations along the shore of the lake. 2
Mr. Allen objected to the Bureau's proposed action, and in a letter
dated December 16, 1959, he wrote:
We assume the purpose of the survey is to establish a line which the State
and the United States can agree is the limit of state ownership. We cannot
agree that the water line on January 4th limited the lakebed on that date. We
contend that lakebed includes that land which is denuded of the vegetation
normal for the area by usual or frequent or recent inundation.
On January 4, 1896, Great Salt Lake's level was at a thirty year low. Its
bed, on that date, must have included some land which had been, until shortly
before that date, inundated. We believe the water line as it existed at high
2 The latitude of the gauge at Lake Point is 40°43'04".
At whatever level the lake
is at the gauge, its level will be higher by 0.00639 feet per minute for points south of Lake
Point, and lower by 0.00639 feet per minute for points north of Lake Point.
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water in 1895 would include all the land which was lakebed on January 4, 1896,
and would be a more realistic line to survey. The water data is complete
enough so that the 1895 water line would be as easy to survey as the actual
water line on January 4.

This letter was treated: as a protest against the proposed survey,
and was dismissed by the Area Administrator in a decision dated
July 18, 1960. In his decision, the Area Administrator stated that'
the Bureau of Land Management has the responsibility for determining what are public lands subject to survey, and that no reason had
been presented warranting a departure from the decision to survey
as. public lands those areas above the level of the lake on the date of
statehood.
Mr. Allen has appealed from the Area Administrator's decision,
and contends that when Utah was admitted into the Union, it obtained title to the bed of Great Salt Lake up to the high water mark,
and that the Bureau's proposal to establish the boundary of the lake
bed at the water level of January 4, 1896, when the lake was unusually
low, is an unlawful attempt to limit Utah's ownership of Great Salt
Lake to the low water mark.
Thus, the Area Administrator's decision and the appeal are concerned with the proper method of determining the level of Great
Salt-Lake on the date of statehood, with both the Area Administrator and the Utah State Land Board proceeding upon the unstated
premise that the lands covered by the water of the lake on that date
may not now be surveyed by the Government as public domain.
But the validity of that premise must first be ascertained, before the
question of the level of the lake can assume any significance.
It was early established that the State is the owner of the lands
under the navigable waters within its boundaries. In Martin v.
Waddedl, 41 U.S. 367, 410, 416 (1842), the Supreme Court stated:
* * * For when the Revolution took place, the people of each state became
themselves sovereign; and in that character hold the absolute right to all their
navigable waters and the soils under them for their own common use, subject
only to the rights since surrendered by the Constitution to the general government.
:*

*

*

*

*

*

*

And when the people of New Jersey took possession of the reins of
government, and took into their own bands the powers of sovereignty, the
prerogatives and regalities which before belonged either to the crown or the
parliament, became immediately and rightfully vested in the state.
**

States admitted into the Union after the adoption of the Constitution have the same rights as the original States in the lands underlying navigable waters, subject to the rights surrendered by the Con-
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stitution to the United States. Pollard's Lessee v. Haga, 44 U.S.
212,224, 228 (1845) .3
As a seemingly logical extension of this principle, various Attorneys General of the State of Utah have held, in opinions rendered
in their official capacities, that the title to the beds of navigable waters which inured to the State as an incident of sovereignty upon the
attainment of statehood cannot be affected by the fact that such beds
May later have ceased to be submerged. These opinions view the
State's title to lake beds as being forever fixed by the physical conditions existing on the date of statehood, and conclude that land subsequently appearing either as a result of accretion or reliction is
owned by the State, to be disposed of by the proper agency as the
Legislature of the State may determille and direct. Biennial Report
of te Attorney General to the Governor of the State of Utah, 193234, pp. 97, 240; ibid., 1954-56, pp. 167, 170. Cf. United States v.
JoAn Stanley Castagno, A-23668 (May 10, 1944).
If this view is correct, and if we assume Great Salt Lake to be
a navigable body of water,4 then the Area Administrator's postulate
that the public land surveys may not be extended today over areas
covered by the lake in 1896 is valid.
A determination of the correctness of this position requires an
examination of those decisions where the issue is whether the Federal
government, or the State, has title to lands which, either by reliction
or accretion, have ceased to be located on the beds of navigable bodies
of water, and have become attached to, and a part of, the federally
owned upland bordering those bodies of water. Although no Supreme

Although Martin v. Waddeli and Pollard's Lessee v. Hagan relate to tide-water, they
enunciate principles which are equally applicable to all navigable waters. Barney v.
Keokuk, 94 U.S. 324, 338 (1876).
I Whether the lake is navigable need not here be determined. The Supreme Court of
Utah has taken judicial notice of the fact that the lake is navigable. Robinson v. Thomas,
286 Pac. 625 (1930) : Deseret Livestock o. v. State, 171 P. 2d 401 (1946). However,
* [the beds of navigable waters] is the result of
"since the effect upon the title to *
federal action In admitting a State to the Union, the question, whether the waters within
the State under which the lands lie are navigable or non-navigable, is a federal, not a
local one. It is, therefore, to be determined according to the laws and usages recognized
*
United States v. Oregon, 295 U.S. , 14
and applied in the federal courts *
(1935). It appears that no Federal court has ever passed upon the question of the
navigability of the lake. It is settled Federal law that a water body is only navigable
if used or usable "in its ordinary condition, as a highway for commerce over which trade
and travel are or may be conducted in the customary modes of trade and travel on
water." Brewer-Elliott Oil Co. v. United States, 260 U.S. 77, 86 (1922): Navigable
Waters in Alaska, M-36596 (March 15, 1960). The Utah Supreme Court has stated that
navigability should not be determined without regard to practical considerations: "Mere
depth of water, without profitable utility, will not render a water course navigable in the
legal sense, so as to subject it to public servitude, nor will the fact that it is sufficient
for pleasure boating or to enable hunters or fishermen to float their skiffs or canoes. To
be navigable a water course must have a useful capacity as a public highway of transportation." Monroe v. State; 175 P. 2d 759, 761 (1946),
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Court decision can be found dealing precisely with a claim by the
Federal government to such increments, there are a number of decisions where the question is whether a patentee received title to lands
which, before patent, acereted to the public domain described in the
patent. A determination that a patent to riparian land conveyed the
accretions thereto is necessarily a determination that such accretions
belonged to the United States, for obviously, the United States can
convey no more than it owns. Borax ConsolidatedLtd. v. Los Angele&,
296 U.S. 10,18 (1935).
Ordinarily, patents issue only to public lands which have been
surveyed. When a navigable body of water is encountered during the
course of a survey of the public domain, it is segregated from the
Federal lands by a meander line. Thus, the question whether a patent
to public lands conveys accretions usually appears before the Court
as a question whether a patentee acquires title to the land lying between
the meander line as it appears on the pIat of survey, and the body of
water as it actually exists.
In Railroad Company v. Schureir, 74 U.S. 272, 286 (1868), the
Supreme Court said:
Meander-lines are run in surveying fractional portions of the public lands

bordering upon navigable rivers, not as boundaries of the tract, but for the
purpose of defining the sinuosities of the banks of the stream, and as the means
of ascertaining the quantity of the land in the fraction subject to sale, and which
is to be paid for by the purchaser.

In preparing the official plat from the field-notes, the meander-line is represented as the border-line of the stream, and shows, to a demonstration, that the
water-course, and not the meander-line, as actually run on the land. is the
boundary.

This principle, that the water line, and not the meander line, is the
boundary of the public domain included within a patent, was followed
and extended in Jeff ens v. East Omaha Laid Co., 134 U.S. 178 (1890),
where the Supreme Court was required to construe the effect of a
patent to a tract of land which was depicted on the plat of survey as
bordering on the Missouri River. After the land was surveyed, approximately 40 acres of new land were formed by accretion between
the meander line as it appeared on the plat of survey, and the actual
bank of the river. The Court held that the water line, not the meander
line, was the true boundary of the lot, and that the government patent
had conveyed to the patentee the title to all accretion which had
formed Lp to the date of the patent. The Court repeated with approval the statement of the lower court from whose decision the
appeal had been taken, that where a water line is the boundary of a
given lot, that line, no matter how it shifts, remains the boundary, and
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a deed describing the lot by number or name conveys the land up to
such shifting line exactly as it does up to a fixed line. It should be
observed that the land was in Iowa, which had been admitted into the
Union on December 28, 1846 (9 Stat. 117); that the original survey
had been conducted in 1851, and that the accretions had been formed
between 1853 and 1870. Thus, the State's ownership of the bed of the
river in 1846 did not preclude the United States from subsequently
acquiring title to lands formed therefrom by the process of accretion.
There are numerous decisions of the Department of the Interior
which, on the authority of the Schurmeir and Jefeers decisions, hold

that grants by the Government of lands depicted on plats of survey
as adjoining navigable waters are not limited to the meander line,
but extend at least to the water line: JanesH. May, 3 L.D. 200 (1884);
James Hemphill, 6 L.D. 555 (1888); John W. Moore, 13 L.D. 64
(1891); Watson H. Brown, 20 L.D. 315 (1895); Harvey IV. La Follette, 26 L.D. 453 (1898); B. M. Snyder, 27 L.D. 82 (1898); John J.
Serry, 27 L.D. 330 (1898); French-Glenn Live Stock Company v.
Marshall, 28 L.D. 444 (1899) ; Alaska United Gold Mining Company
v. Cinciftnati-AlaskaMining Company, 45 L.D. 330 (1916); Clayton
Phebus, 48 L.D. 128 (1921); Arthur Savard, 50 L.D. 381 (1924) .5
Harvey M. La Follette, supra, contains a particularly thorough
Teview of the cases, and concludes (p. 473):
The decisions of the supreme court cited herein cover every material point
involved in this case and the rulings are so clear and conclusive as to leave no
doubt of the status of this land. It is clearly established that lines run along
permanent bodies of water are run as meander lines and that the water itself,
and not such meander line, constitutes the true boundary of the land to be sold,
and that all accretion after the date of the survey upon which the sale is made
and prior to the date of the patent passes under such patent, and that the plat
of public lands when referred to in a patent becomes a part of such instrument
and is to be considered in determining what land is sold.

Obviously, the Area Administrator's assumption that the State has
a fixed, unchangeable estate in the bed of a navigable body of water is
There are a number of exceptions to this rule. Thus, if the meander line was run
where no lake or stream calling for it exists, or where it Is established so far from the
actual shore line as to Indicate fraud or mistake, the meander line is held to be the true
boundary line. Producers Oil o. v. Hanzen, 238 U.S. 325, 339 (1915). Or if, after
survey, a large body of land has been formed by accretion between the meander line and
the water line, then a patent to a meandered lot will be construed to convey only lands
within the meander line. R. M. Stricker, 50 L.D. 357 (1924). But these exceptions are
of no consequence to this discussion, for whereas the cases following the Schwrmeir case
hold that accretions are public land which do pass to a grantee, the cases following the
exceptions hold either that there were no accretions, because there was no riparian
estate, or that the accretions are public land which do not pass to a grantee. In any
event, the meander line is not treated as the boundary of the public land, although in
the exceptions noted, it is treated as the boundary of a patent.
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inconsistent with the Jefferis decision, and the Departmental decisions
which have devolved from it, holding that the United States, as owner
of the upland, has a shifting freehold, subject to enlargement or
diminution, depending upon the actual location of the water line. A
review of the cases reveals that the principle embodied in the Area
Administrator's decision never obtained at common law, which viewed
the extent of the upland owner's estate, and the extent of the Crown's 6
estate, as not forever fixed by conditions existing at the time of their
creation, but rather, as subject to change by the action of the elements: forces over which, at an early date, King Canute demonstrated
the Crown had no control. Where these changes resulted in gradual
accumulations to the upland, the owner of the upland had a right to
such accumulations, even as against the Crown. Cf. Stevens v.
Arnold, 262 U.S.266,270 (1923). Thus, in Rex v. Lord Yarborough,
1 Dow and Clarke 178, 6 Eng. Rep. 491 (1828), after a thorough consideration of the question, it was held that accreted or relicted lands
become the property of the upland owner, even though they had been
the fundus mnaris, and as such, the property of the king. Although
this decision has not the controlling authority it would have had it
been made before the Revolution yet, being a judicial decision of the
highest authority in the British Empire, it is entitled to the greatest
consideration on a question of pure common law, and has, in fact,
often been cited with approval by the Supreme Court. Hardinv.
Jordan, 140 U.S. 371, 392 (1891); County of St. Clair v. Lovingston,
90 U.S. 46, 69 (1874) ; Jefferns v. East Omaha Land Co., supra p.
192; Shively v. Bowlby, 152 U.S. 1, 35 (1894). This last named case
has a particularly illuminating discussion of the problem:
The rule, everywhere admitted, that where the land encroaches upon the
water by gradual and imperceptible degrees, the accretion or alluvion belongs to
the owner of the land, is equally applicable to lands bounding on tide waters
or on fresh waters, and to the King or the State as to private persons; and is
independent of the law governing the title in the soil covered by the water.
[Citations omitted; italics supplied.]
Again in St. Clair County v. Lovinyston (1874) 23 Wall. 46, the right of a
riparian proprietor in St. Louis, which was upheld by this court, affirming the
judgment of the Supreme Court of Illinois in 64 Illinois 56, and which Mr.
Justice Swayne, in delivering the opinion, spoke of as resting in the law of
nature, was the right to alluvion or increase of the upland by gradual and imperceptible degrees. And, as if to prevent any possible inference that the decision might affect the title in the soil under the water, the learned justice after
quoting the opinion in Jones v. Soulard, above cited, expressly reserved the
6 The States have title to the beds of navigable waters by virtue of their succession to
the interests of the Crown, and the States' title to such beds is the same as was the
Crown's. Hardin v. Jordan, 140 U.S. 371, 382 (1891).
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expression of any opinion upon the question whether the limit of the land was
low water or the middle thread of the river * * *

Thus, under the common law, the State's ownership of the beds of
navigable waters does not-defeat thea right of an upland owner to
accretions and relictions.
ownership
of accreted or relicted
However, a proponent. 9 f State
lands might argue that the common aw as, it is understood by the
Supreme ourt does not prevail in all states. Conceivably, he might
be able to show that the Supreme Court decisions holding that the
United States owns to the water line, however that line may shift as
a result of erosion, accretion, or reliction, merely applied the common
law rules in those States where the common law is followed, and that
the results might be different in those States where the common law
has been changed or abolished. In support of his argument he would
-be able'to cite Dep'artmental holdings that the United States does not
acquire title to relictions or accretions where the State has, by statute,
directed the disposition of such lands in-some manner other than that
provided for by the common law.7 But, balancing this, argument,
would be the fact that the Department just as often, and in the same
situations, has held that State laws do not govern title to accretions
to public lands.
The task here is to study the reasoning behind, and choose between,
the two lines of decisions. Before doing this, however, one Supreme
Court decision having no real bearing on the question of whether
State or. Federal law governs title to relictions to public domain,
should be discussed, if only to be distinguished. This is Hardin v.
Jordan, 140 U.S. 371. (1891), which deals with the ownership of the
igable bodies of water, after the adjoining
beds of meandered, no
uplanbds, have been pateted..

Unlike the beds of navigable bodies of water, the soils underlying
nonnavigable bodies of water did not pass to a State upon its admission into the Union, but title to them remained in the United States.
Hardinv. Shedd, 190 U.S. 508, 519 (1903).
For the most part, nonnavigable bodies of water are not large, and
are thus not meandered. When patent issues, the beds of streams or
ponds pass as a part of the legal subdivisions described in the patent.
But sometimes bodies of water, although nonnavigable, are of considerable size, and these are meandered, the lands bordering the water
7 See
also, Manuat of Instruction for the Survey of the Public Lauds of the United
States, Washington, 1947, (hereafter cited as Survey Manual), p. 370:
"If the original subdivisions were disposed of prior to the formation of the accretion, or
if the accretions that are formed along navigable waters are reserved by State law, the
Government has no jurisdiction."
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being divided into lots on the plat of survey, and numbered.

In

fardin v. Jordan, supra, it was held that where a lot bordering on

a meandered, nonnavigable body of water is patented by the Federal
Government, and there-is nothing in the patent or in other circumstances to indicate that the Government intended to reserve to itself
title to the land underlying the adjacent waters, then the United
States must be deemed to have parted with that part of the water bed
which can be allocated to the tract, and whether title to the underwater
land vests in the patentee of the upland, or in the State, is a matter of
State law.
That the United States could, if it wished, reserve to itself title to
the beds of nonnavigable waters beyond the meander line, is made
clear in Mitchell v. Smale, 140 U.S. 406, 413, 414 (1891), where it is
stated:
* * * Nor

do we mean to say that, in granting lands bordering on a on-navigable lake or stream, the authorities might not formerly, by express words, have
limited the granted 'premises to the water's* edge, and reserved the right to
survey and grant out the lake or river bottom to other parties. * *

Whether the United States retained title to the bed of a nonnavigable lake was the issue in UnitedStates v. Oregon, 295 U.S. 1 (1935).

In 1908, by Executive order, a meandered nonnavigable lake in Oregon
was set aside as a bird reserve., The United States had parted with
title to the uplands bordering on the meander line, in part by patents
to private individuals, and in part by statutory grant to the State of
school and indemnity lands in the act admitting Oregon to statehood.
The State of Oregon, in a 1921. statute, claimed title to. the beds of
meandered lakes, and contended that upon. the grant by the United
States of uplands bordering the lake, title to the adjacent lake beds
vested in the State by operation of the statute.
The court emphatically rejected this claim, stating (p. 27):.
The laws of the United States alone control the disposition of title to its
lands. The States are powerless to place any limitation or restriction on that
control.

*

* *

Thus, it is clear that Hardin v. Jordan, supra, does not hold that

State law operates to divest the United States of property, but only
holds that, if the United States has parted with its full title in favor
of a patentee, then State law can determine, and limit, the estate
acquired by the patentee. And this is no more than was said in the
very early case of Wilco= v. Jackson, 38 U.S. 498, 516 (1839):
* * *.We

hold the true principle to be this, that Whenever the question in any

court, state or federal, is, whether -a title to land which had once been the
property of the United States has passed, that question must be resolved by
the laws of the United States; but that whenever, according to those laws, the
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title shall have passed, then that property, like all other propery in the state, is
subject to the state legislation; so far as that legislation is consistent with the
admission that the title passed and vested according to the laws of the United
States.

This decision disposed of, consideration may now be given to those
Departmental decisions involving the applicability of State law to the
question of ownership of accretions and relictions to public domain
bordering on navigable bodies of water. This review may well begin
with Etoile P. Hatcher and W. A. Palmer,49 L.D. 452 (1923), where
the question was whether the United States owned certain lands along
the margin of Cross Lake, in Louisiana, these lands having been uncovered by the recession of the waters of the lake after the date of the
admission of Louisiana into the Union. Although it does not appear
from the facts as reported in the decision that the United States was
the owner of any upland, the records of this office reveal that the
relictions were in fact attached to federally owned land. The Department declined to assert title to the uncovered lands,: and stated
(p. 459):
The question as to how far the title of a riparian owner extends, being one
of State law, is best and authoritatively determined by decisions of its highest
court. St. Louis v. Rtotz (138 U.S. 226, 1891); Packer v. Bird (137 U.S. 661,
1891).

However, neither of the cases cited by the Department was authority
for its conclusion. St. l ouk v. Rtz, 138 U.S. 226 (1891) is concerned
only with title to alluvial additions to land in .private ownership, these
additions occurring after the issuance of patent.8 In such a situation,
that State law governs title to the accretions cannot be questioned.
Nor does the second Supreme Court decision cited in the Hatcher
case, Packer v. Bird, 137 U.S. 661 (1891), involve the question of a
patentee's title to relictions, but only, the question of his title to the
bed of a navigable river, that bed being under water at the time of the
litigation.. The Court merely held, consistent with decisions from
Martinv. Waddell, spra,on, that, the. patentee owning to the water's
edge, whatever incidents or rights beyond the water's edge which
might attach to the ownership of the riparian property will be determined by the law of the State in which the land lies.
Furthermore, St. Louis v. Rutz, although it deals with' alluvial formations, does not
involve the legal doctrine of accretion. The Court held that under the law of Illinois, a
riparian owner of lands ordering on the. Mississippi River has title to the bed of the
river to the middle of the channel. There was thus no occasion for the doctrine of accetion to come into play; for if the bed of the river belongs to the riparian owner, then
lands forming on: that bed belong' to 'him not' by virtue of the doctrine of accretion, but
simply becausej having before owned the bed, he perforce owns any lands appearing on the
bed. CNepl$
C.
Irrigtio
o. v. Bailey, 181 P. 2d 215 (Utah)- (1947). ,

40

DECISIONS OF THE DEPARTMENT

OF THE INTERIOR

[70 I.D.

The citation to Packer v. Bird supra, in a case involving title to accretions and relictions, illustrates that some of the difficulties in this
field are semantic. The phrase "riparian rights" is used-and properly-to designate rights in the beds of navigable waters, and rights
in the water itself, as well as the right to relictions and accretions.
Thus, a decision may contain statements about riparian rights based
upon a consideration of the principles governing title to beds of navigable waters and, because of the broad language in which they are
couched, the statements may in subsequent decisions be incorrectly
applied to factual situations involving accretions and relictions. Much
of the uncertainty in Departmental decisions with respect to title to
accreted and relicited lands is attributable to this confusion of principles.
In any event, it is clear that the holding of the Hatcher case supra,
that State law governs title to accretions or relictions, is based on Supreme Court decisions not involving the question of title to accretions
and relictions to the public domain.
This issue was again involved, and an opposite conclusion reached,
in fTowl v. Kelly and Blankenship, 54 I.D. 455 (1934). Several lots
bordering on: the Nebraska side of the Missouri River had been sur
veyed in 1857, and were still in existence in 1867, when Nebraska was
admitted into the Union. Sometime after 1867, the lots, which had
never been patented by the Government, were washed away by the
action of the river, but later they reappeared, together with yet more
land. The lines of the original survey were then established over the
reappeared lots by the Government, which also extended the survey to
the additional land in front of those lots, on the theory that the area
had been added by accretion to the undisposed of Government lots.
There was, however, a decision of the Nebraska Supreme Court.
Yearsley v. GippZe, 175 N.W. 641, holding that if nonriparian land
becomes riparian by the imperceptible erosion of the intervening land
and subsequently the water recedes and land is formed by accretion
extending over the original boundaries of the intervening tract, such
accreted land becomes, nevertheless, a part of the remote tract.
The Department stated that* * because the land in dispute lies in Nebraska it is necessary first to dispose of the Yearsley case supra.
In the case of Widdecombe v. Rosemiller (118 Fed. 295), it was held that land
reserved by the Government, until disposed of by it, was governed by the common
law with respect to riparian rights and the effect of erosion and submergence
and not by the law of the State. The court there declined to follow the rules
established by the Missouri courts, relating to the disappearance and reappearance of an island within the area of the original island located in a navigable
river. It was conceded that the State had the right to establish and maintain
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its own rules of property with respect to land ceded to it or its citizens, but it
was denied that such local rules controlled the question while the land was the
property of the Government, it then being held subject to the recognized laws
and rules of the United States and, in the absence of express legislation by
Congress, subject to common law rules. * *

Accordingly, in the To'wZ case, the Department applied the common
law rule, and not the law of the State, to determine the question of
title to the reappeared lands.
The next case to consider this point was Myrtle White, 56 I.D. 300
(1938), where the status of certain lands which had accreted to War
Department lands along the Missouri River in North Dakota was in
issue. The decision here was noncommittal: the Department pointed
out that under the laws of North Dakota, a riparian owner obtains
title to accreted lands, and concluded, accordingly, that whether title
to accretions be governed by the common law, or the laws of the State,
the result would be the same: the accreted lands would come under
the jurisdiction of the War Department and, like the original uplands,
be reserved from entry under the public land laws.
Four years later, in Rex Balker, 58 I.D. 242 (1942), the Department was confronted with a factual situation identical with that of
the Towl case, except that the lands were along the Mississippi River,
in Arkansas. The Department this time commenced with the proposition that title to the beds of navigable rivers is in the States in
which the rivers are situated, or, if State law so provides, in the owners
of lands bordering upon such rivers. The Department then quoted
the following language from Arlcansas v. Tennessee, 246 U.S. 158, 175,
176 (1918):
How the land that emerges on either side of an interstate boundary stream
shall be disposed of as between public and private ownership is a matter to
be determined according to the law of each State, under the familiar doctrine
that it is for the States to establish for themselves such rules of property as they
deem expedient with respect to the navigable waters within their borders and
the riparian lands adjacent to them. * x *

From this, the Department deduced:
It follows that when the land in question here was eroded in the progress of

the Mississippi River westward and became a part of the bed of that river, the
title thereto became vested in the State or States within whose boundaries the
land was situated, and upon the reappearance of the land, the question of title
thereto is governed by the law of the State in which the land reappeared.
* * * [I]f the reappeared land is owned by the United States, it owns it by
operation of the State law.

For this reason, the Department expressly refused to follow the
Towl case in applying the common law, but instead held that the law
of the, State governed the factual situation presented.
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However, the language from Arkansas v. Tennessee, supra, relied
upon to reach the conclusion that State law governed the, disposition
of lands emerging on either side of an interstate boundary stream
was a statement of the law governing lands emerging as a result of
an avulsive change. As the Supreme Court specifically pointed out
in the same decision, the law with respect to lands uncovered by
avulsion is different from the law with respect to lands created by
accretion, or left bare by reliction:
* * [W]here the course of the stream changes through the operation of the
natural and gradual processes of erosion and accretion, the boundary follows
the stream; while if the stream leaves its former bed and establishes a new one
as the result of an avulsion, the boundary remains in the middle of the former
channel. An avulsion has this effect, whether it results in the drying up of the
old channel or not. So long as that channel remains a running stream, the
boundary marked by it is still subject to be changed by erosion and accretion;
but when the water becomes stagnant, the effect of these processes is at an
end; the boundary then becomes fixed in the middle of the channel as we have
defined it, and the gradual filling up of the bed that ensues is not to be treated
as an accretion to the shores but as an ultimate effect of the avulsion. Arkansas
v. Tennessee, supra, 175.

It was in this context that the Court stated that how the land
emerging on either side of the boundary shall be disposed of is a matter to be determined according to the law of each State. What is really
involved in Arkansas v. Tennessee is title to the beds of navigable
waters, not title to the accretions to the upland, and the decision directs how title to such beds, avulsively uncovered, shall be determined.
The case is inapplicable to questions involving title to accretions and
relictions.

Furthermore, the "public .

.

. ownership" referred to in

the portion of Arkansas v. Tennessee quoted in the Baker decision is
the ownership of the State, not the Federal government; the right or
title of the United States to any lands was not before the Court.
Arkansas v. Tennessee, 310 U.S. 563, 571, 572 (1940).
Thus, both because it is not concerned with the question of title to
accretions and relictions, and because it is limited to a consideration
of the effect of an avulsive change on other than federally owned
lands, Arkansas v. Tennessee is not authority for the holding of the
Baker decision.
In addition, the decision in the Baker case referred to Erie Railroad
Co. v. Tompkins, 304 U.S. 64 (1938), and quoted from it this language:
Except in matters governed by the Federal Constitution or by Acts of Congress, the law to be applied in any case is the law of the State. And whether the
law of the State shall be declared by its Legislature in a statute or by its highest
court in a decision is not a matter of federal concern. There is no federal
general common law. Congress has no power to declare substantive rules of
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common law applicable in a State whether they be local in their nature or
'general," be they commercial law or a part of the law of torts. And no clause
in the Constitution purports to confer such a power upon the federal courts.

The Department stated that the doctrine of Erie Railroad Co. v.
Tompkins was a further reason for holding that State law is controlling in matters of title to real property.
However, subsequent decisions of the Supreme Court have made it
clear that Erie Railroad Company v. Tompkins requires the application of State law only where there is involved a cause of action given
by State law, and the disputants are in a Federal court because of
their diversity of citizenship. As was said in Guaranty Trust Co.
v. York, 326 U.S. 99,109 (1945)
* In essence, the intent of that decision [Erie Railroad Company v. Tompkins]
was to insure that, in all cases where a federal court is exercising jurisdiction
solely because of the diversity of citizenship of the parties, the outcome of the
litigation in the federal court should be substantially the same, so far as legal
rules determine the outcome of a litigation, as it would be tried in a State
court. The nub of the policy that underlies Erie R. C. v. Tompkins is that for
the same transaction the accident of a suit by a non-resident litigant in a federal
court instead of in a State court a block away should not lead to a substantially

different result.

Accordingly, in the next decision involving the issue of whether
State or Federal law governs title to land between a meander line on
a plat of survey-and the waters of a navigable stream, the Department
pointed out that since this was a Federal question, it did not come
within the ambit of the Erie decision, and held accordingly that Federal, and not State, law governed the question of title. Madison v.
Basart, 59 I.D. 415 (1947) .9 This case did not expressly overrule
the Rex Baker decision, nor did it discuss the first reason advanced
in that decision for concluding that State law governed.

In Edwin J. Keyser, 61 I.D. 327 (1954), the Department adopted
the same approach used in the Myrtle White case, and held, without
protracted discussion, that both under the general common law, and
the law in force in the State of Montana, title to land secreting to

public land bordering on the Missouri River in the State of Montana
vested in the United States.
The most recent case on the subject is Rayford W. Winters, A-28125
(January 15, 1960). It appears that the lands involved in this case
9Whether an original patent conveys (and hence, whether the Federal Government
owns) lands, including accretions, between a meander line, as it appears on a plat of
survey, and the actual margin of a body of water, as it exists on the ground, Is a:Federal
question. Producers Oil ompany v. Hanzsen, 238 U3.S. 325, 3S (1915); French-Glenn
Live Stock Company v. Springer, 185 1.S. 47, 54 (1902). Federal questions are not decided by State law, but are decided according to the general rules recognized and applied
in the Federal courts. United States v. Holt Bank, 270 U.S. 49, 55 (1926).
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were uncovered artificially as the result of drainage operations, and
the Department correctly held that "such operations do not result in
the transfer of title to the now dry land from the State to the United
States, even though the United States may still retain land bordering
on the lake as it existed in 1812." Cf. United States v. Holt State
Bank et al., 270 U.S. 49 (1926).
Having decided that the lands remained in State ownership, the
Department went on:
Under the familiar doctrine that it is for the States to establish for themselves
such rules of property as they deem expedient with respect to the navigable
waters within their borders and the riparian lands adjacent to them (Arkansas v.
Tennessee, 246 U.S. 158, 175, 176 (1918)), we must look to the laws of Louisiana
to determine the riparian rights of those whose lands border upon a navigable
lake. * * *

After a consideration of a decision of the Louisiana Supreme Court,
State v. Aucoin, 20 So. 2d 136 (1944), the Department concluded that
under Louisiana law, the State retained title to lands which, covered
by navigable waters on the date of the admission of Louisiana into the
Union, had since become exposed. If, as seems likely, the drainage
of the lake effected a rapid recession of the waters, then the Winters
case is not inconsistent with the general principle that relicted lands
belong to the owner of the upland, for, by definition, sudden recessions
of water do not create relictions and accretions, and thus do not, under
the common law, work a change in title: ownership of the waterbed
after the sudden change remains the same as before. Arkansas v.
Tennessee, supra;Rex. v. Lord Yarborougl, supra. In this situation,
resort to State law was proper, not to determine the title of the United
States as upland owner to relictions (for there was no gradual recession of the water, and hence no reliction), but to determine the location
of title to a State-owned lake bed suddenly left dry by the drainage
of the lake. Thus, the Winters case, like Arkansas v. Tennessee, cited
in the Winters case, and discussed previously, is not authority for the
proposition that State law governs title to relictions and accretions
to the public domain.
If the conflict between the two lines of Departmental decisions-one
line holding that a federally interpreted common law governs title
to accretions and relictions to public domain, and the other line holding that State laws govern title to such increments-if this conflict
might be resolved simply on the basis of which line has the greater
weight of authority behind it, then clearly, those decisions in accord
with the Supreme Court's holding that under the common law the
public domain extends to the high water mark, however that may shift,
would prevail over those decisions holding that under State law the
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State never loses title to lands covered by navigable waters on the date
of statehood.'5 Such, indeed, is our conclusion, and no more would be
said save that, except to assert that it is a Federal question, the
Supreme Court has never given a rationale for its consistent application of the common law, and some there are who ask why title to lands
formed after the date of statehood along navigable waters should not
be controlled by the laws of the government having jurisdiction over
the water beds on which the new lands were formed.
The answer to this rests in a consideration of what interests the
United States possessed in the public domain before it became incorpo-;
rated within a State, and what powers over the public domain were
acquired by the States created out of it.
Great Salt Lake is in an area once belonging to the Republic of
Mexico. This territory, when acquired from Mexico, became the
absolute property and domain of the United States, subject to such
conditions as the Government, in its diplomatic relations, had seen fit
to accept relating to the rights of the people then inhabiting the territory. After acquiring the territory, the United States Government,
was the only one which could impose laws upon it, and its sovereignty
over the territory was complete.
No State of the Union had any such right of sovereignty over it,
nor did any other country or government have any such right.

Church of Jesus Christ:of latter-Day Saints v. United States, 136
U.S. 1, 42 (1890).
On September 9, 1850, Congress passed an Act establishing a territorial governmentfor Utah (9 Stat. 453). By that .action, the
common law was extended over the territory to the exclusion of all
other law. Pollard'sLessee v. Hagan, supra, 227; Churh of Jesus
Christ of Latter-Day Saints v. United States, supra, 62.
With respect to the lands owned by it, the United States, within
the Territory of Utah, had a status at least equal to that of any
proprietor of private land. Ca ied v. United States, 167 U.S. 518,
Congress also has recognized that physical changes can cause a State to lose title to
C0
lands which were under navigable waters at the dte of statehood. Section 3 of the
Submerged Lands Act of May 22, 1953, 67 Stat. 29 -43 ThS.C., 1958 ed., sec. 111(a),
states that "It is determined and declared to be in the public interest that (1) title to
and ownership of the lands beneath navigable waters within the boundaries of the respective States, and the natural resources within .such lands and waters, * * * be, and
they are, subject to the provisions hereof, recognized, confirmed, established, and vested in
and assigned to the respective States * *
In section 2 of: the Act (43 u.s.., 1958 ed., see: 1301 (a) (1)) the "lands beneath navigable waters," ownership of which is declared to be in the State, are defined as "all lands
within the boundaries of each of the resbective'States which are covered by non-tidal
waters. that were navigable under thelaws of the. United States, at the time such State
became a member of the Union, or acquired sovereignty over such lands and. waters.
thereafter, up to the ordinary high water mark as heret~ofqre orliereafter modified by
aceretion, erosion, and relictioss * * ." (Italic supplied.)
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525 (1897); United States v. Midwest Oil Co., 236 U.S. 459, 4f
(1915); Alabama v. Texeas, 347 U.S. 272 (1954). Accordingly, those
incidents of title which at common law pertained to land in private
ownership, pertained also to land in Federal ownership.
At common law it is well settled that the person whose land is
bounded by a stream of water which changes its course gradually
by alluvial formations shall still hold by the same boundary, including the' accumulated soil. New Orleans v. The United States, 35
U.S. 662, 717 (1836). And Blackstone, whose Commnentaries have
been characterized by the Supreme Court as being the most satisfactory exposition of the common law of England,1' wrote:
And as to the lands gained from the sea, either by aWluvaon, by the washing
up of sand and earth, so as in time to:-maketerra- Vrfma, or by derelction, as
when the sea shrinks back below the usual water-mark; in these cases the
law is held to be, that if this gain be by little and little, by small and imperceptible degrees, it shall go to the owner of the land adjoining. For de mxainmit
non crat
le (the law takes not cognizance of small things): and, besides,
these owners being often losers by the breaking in of the sea, or at charges
to keep it out, this possible gain is therefore a reciprocal consideration for such
possible charge or loss. * * * Book II, Chapter 16, § 351.

The right of a riparian, or littoral landowner to future accretions
is a vested right; it is an inherent and essential attributed 'of the original property. County of St. Clair v. Lovingston, supra. Therefore,
when the United States acquired the public domain, it acquired also,
under the common law, as an incident of its ownership of riparian,
or littoral property, the right to all lands which might in the future,
by alluvion or dereliction, accresce to the public domain.
Rights of property created by the, common law cannot be taken
away without due process although-the aw -itself, of course, may be
changed by the will of the legislature. Second Employers' liability
Cases, 223 U.S. 1, 50 (1912). . But with respect to the public lands,
what agency is it which can, by due process, take away the Federal
government's vested right to accretions and relictions, and what legislature is it which can change the law conferring that right upon
the United States?
The State of Utah, when it was admitted into the Union on January 4, 1896, did not acquire control over the public lands within the
State. Pollard's Lessee v. Hagan, supra. The people of Utah specifically disclaimed all right and title to the unappropriated public
lands lying within its boundaries, and agreed that "until the title
thereto shall have been extinguished by the United States the same
shall be and remain subject to the disposition of the United States
'

Schick v.; United States, 195 U.S. 65, 69 (1904).
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*." 28 Stat. 107. Even without this disclaimer, the State would
still have no control over the public lands. Article IV, section 3,
clause 2, of the Constitution states:
* *

The Congress shall have the power to dispose of and make all needful rules
and regulations respecting the territory or other property belonging to the
United States * * .

The power over the public lands entrusted to Congress is without
limitations. Congress has the absolute right to prescribe the times,
the conditions, and the mode of transferring this property, or any
part of it, and to designate the persons to whom the transfer shall be
made. No State legislation can interfere with this right or embarrass
its exercise. Gibson v. Chouteau, 80 U.S. 92, 99 (1871). Repeated
decisions of the Supreme Court have rested on the theory that the
power of Congress is exclusive and that only through its exercise in
some form can rights in lands belonging to the United States be recognized. In Utah Power and Light Company v. United States, 243
U.S. 389,404 (1917), the Court said:
* True, for many purposes a State has Civil and Criminal jurisdiction
over lands within its limits belonging to the United States, but this jurisdiction
does not extend to any matter that is not consistent with full power in the
United States to protect its lands, to control their use and to prescribe in what
manner others may acquire rights in them. Thus while the State may punish
public offenses, such as murder or larceny, committed on such lands, and may
tax private property, such as livestock, located thereon, it may not tax the
lands themselves or invest others with any right whatever in them. [Citations
omitted.] From the earliest times Congress by its legislation, applicable alike
in the States and Territories, has regulated in many particulars the use by
others orf the lands of the United States, has prohibited and made punishable
various acts calculated to be injurious to them or to prevent their use in
the way intended, and has provided for and controlled the acquisition of rights:
of way over them for highways, railroads, canals, ditches, telegraph lines and
the like. The States and the public-have almost uniformly accepted this legislation as- controlling, and in the instances where it has been questiond in this
court its validity has been upheld and its supremacy over state enactments
sustained. [Citations omitted.] And so we are of opinion that the inclusion
within a State of lands of the. United States does not take from Congress the*
power to control their occupancy and use, to protect them from trespass and
injury and to prescribe the conditions upon which others may obtain rights
in them, even though this may involve the exercise in some measure of what
commonly is known as the police poWer. "A different rule," as was said in
amfield v. United States, spra,"would place the public domain of the United
States completely at the mercy of state legislation."

* *

Although the Constitution does not define the "territory or other
property" which Congress alone has power to dispose of, it is clear
that insofar as this phrase refers to land, it includes that packet of
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rights which, under the common law as it was known to the framers
of the Constitution, was inseparable from ownership of real property.
It has been said that the language of the Constitution could not be
understood without reference to the common law: "The interpretation
of the Constitution of the United States is necessarily influenced by
the fact that its provisions are framed in the language of the English
common law, and are to be read in the light of its history." United
States v. Wong Kim Ark, 169 U.S. 649, 654 (1898); Schick v. United
States, 195 U.S. 65, 69 (1904). Since a riparian landowner's right
to future accretions and relictions was, at common law, a vested right,
it follows that the word "property" as used in Article IV, section 3,
clause 2 of the Constitution includes the rights to such increases.
* Thus, Congress alone has plenary power to dispose of accretions and
relictions to the public domain, and no State can appropriate unto itself, or vest in others, any rights in such property., United States v.
Utah, 283 U.S. 64,75 (1931) UnitedStates v. Oregon, supra, 295 U.S.
27 (1935) 12
It is therefore concluded that the rights acquired by the United.
States in the public domain are determined by the common law; that
under the common law, as interpreted and applied by the Supreme
Court, the United States, wherever it was a riparian or littoral proprietor, was vested with the right to future accretions and relictions,
and that, because of the nature of the Federal system, and by virtue of
the express provisions of the Constitution, no State can, by legislation
or otherwise, deprive the United States of title to accretions or relictions, where the United States owns the riparian estate to which they
attach.
Although this conclusion obviates the necessity of considering the
law of the State of Utah on the subject, the decisions and statutes of
that State have nevertheless been reviewed, and it appears that, the
opinions of the Attorneys General of that State to the contrary notwithstanding, it is not the settled law of Utah that accretions and
12 Cf. the language of the Supreme Court in United States v. Rio Grande Dan and
Irrigation Company, 174 TS. 690, 702 (1899)
I"The unquestioned rule of the common law was that every riparian owner was entitled
to the continued natural flow of the stream."
*

*

:*

S

*

eS

*

"While this is undoubted, and the rule obtains in those States in the Union which have
simply adopted the common law, it is also true that as to every stream within its dominion a State may change this common law rule and permit the appropriation of fowing
waters for such purposes as it deems wise. *
"
"Although this power of changing the common law rule as to streams within its dominions undoubtedly belongs to each State, yet * * limitations must be recognized:
First, that in the absence of specific authority from Congress a State cannot by its legislation destroy the right of the United States, as the owner of lands bordering on a stream,
to the continued flow of its waters *
1"
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relictions belong to the State. A digression to consider this may be
of interest.
This question first came before the Utah courts in 1893, in Poynter v.
Chipncan, 32 Pac. 690 (1893). The plaintiff was the successor in interest of an individual who had received a patent for lands bordering
on Utah Lake; the defendant had constructed in the waters of the lake
several houses used by the public for bathing and social purposes.
After a while, the lake receded, leaving the defendant's houses on dry
land, between the meander line of the land conveyed to the plaintiff,
and the waters of the lake. The plaintiff brought an action of ejectment to recover possession of this land. The jury brought in a verdict
for the plaintiff. On appeal, the Court stated,
We think the [trial] court made no mistake in charging the jury that if the
plaintiff owned the land to the meander line along the old shore of the lake, by
patent from the United States, he would be entitled to recover all the dry land
made by the recession of the water between such meander line and the water's
edge. * * *

Accordingly, the Court affirmed the judgment of the lower court.
In 1894, an action to quiet title involving an almost identical factual
situation came before the Court which, after a review of the authorities, concluded that "the water's edge, and not the meander line itself,
is the real boundary of the land, and that the owner of the lands so
bounded has a right to follow the water as it recedes, and that he is
entitled to all lands which may be added by recession or accretion."
Knudsen v. Omanson, 37 Pac. 250 (1894). Again, the judgment of
the lower court, quieting title to the relicted lands in the owner of
the adjoining uplands, was affirmed.
Both Poynter v. Chiipman and Knudsen v. Omanson were decided
by territorial courts. However, even after Utah was admitted into
the Union, the Supreme Court of the State continued to follow these
cases. Thus, in Hincidey v. Peay, 60 Pac. 1012 (1900), which again
involved Utah Lake, the patentee of land bordering on the lake. was
held to have title to all lands formed by accretion or reliction below
theIpatented lands, to the water's edge..
In 1927 was decided State v. Rolio, 262 Pac. 987. This was an
action to quiet title to lands which, although 'dry and cultivable in
1927, had been part of the bed of Utah Lake at the date of statehood.
The State alleged that it had become vested, on the date of statehood,
with full title to the beds of navigable waters. The State also alleged
that the defendant claimed, by virtue of being a riparian landowner,
to have title to the bed to the center of the lake. ' The State requested
that the defendant's claim be adjudged groundless and unfounded.
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The defendant demurred to the complaint, and his demurrer was sustained by the court below.
On appeal, the Supreme Court of Utah reviewed the pertinent cases,
and concluded that in Utah, the common law doctrine that the owner
of land bordering a lake owns to the center of the lake does not prevail, but that the State owns the bed of navigable lakes. The court
below was deemed to have erred in sustaining the demurrer, and its
judgment was reversed.
Howe-ver, the Supreme Court stressed that its decision did not adjudicate the possibility that the defendant had acquired title to the
exposed lands through the doctrine of reliction
* * * all we know of the defendant's claim of title and right of possession is
the complaint. Therein it is alleged, not that the defendant claims title to the
uncovered land on the theory or doctrine of accretion or reliction-that is negatived-but on the theory that the defendant as a riparian owner on the lake
claimed title and right of possession to all lands opposite the lands described in
his patent and underlying the waters of the lake to the center thereof, including
the unwatered strip caused by the alleged pumping operations. The defendant
by his demurrer admitted such allegations to be true, and that his claim as so
alleged was his claim of title and right of possession. Hence, in such view, the
question again of accretion or reliction is not involved.

The next decision having a bearing on the subject was Robison V.
Thomas, 286 Pac. 625 (1930). The plaintiff had leased, from the
State about twelve acres of land containing deposits of salt from
Great Salt Lake. The defendants ejected him, and occupied the
premises themselves. Pleading these facts, the plaintiff brought an
action in ejectment; the defendants filed a general denial. The issue
with which the Court was concerned was whether the State was the
owner of the lands, and hence whether the plaintiff, by virtue of his
lease, had any rights of possession. The conclusion was that the land
had been a part of the bed of Great Salt Lake when Utah was admitted
into the Union, and that title to it at that.time vested in the State. It
'not being shown that the State haduever parted with title to the'land,
and the defendants not showing that they had acquired, any right,
title or interest in the land from any other source, the Court held
that the State was the owner of the land, and that the plaintiff, under
his lease, was entitled to possession of it.
Since the defendants made no claim to ownership of any land bordering on the lake,'3 this case cannot be considered as relevant to the
question of the right to relictions and accretions, for it is fundamental
that before there can be such a right, there must be an estate to which
the accretions or relictions can attach. Saulet v. Shepherd, 71 U.S.
502 (1866).
Is As a matter of fact, they owned none.

See Thomas v. Farrell, 26 P. 2d 328 (1933).
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But the question of the right to relictions was squarely before the
courtin a series of cases beginning with Proivo City v. Jacobsen (State,
-Inti'ner)
1.76 P. 2d 130 (1947). Here, the City brought an action
against forty individuals to have adjudicated their right, title and
interest to certain lands bordering on Utah Lake. The State of Utah
intervened, claiming to own the lands because they were under the
waters of Utah Lake on te date of statehood. The defendants were
successors in interest of patentees of land bordering the lake, and they
claimed ownership to the land subsequently exposed, either by virtue
of their patents, or as riparian owners entitled to the lands formed by
reliction. The lower court had given judgment for the defendants,
and this was affirmed by the Utah Supreme Court. The ratio
decidendi was not, however, that the defendants had.acquired title by
reliction; rather the Court reasoned that the State, which claimed to
have acquired title to the bed of Utah Lake at the time of statehood,
had the burden of proving by a preponderanceof the evidence where
-the high water mark was at that time. The Court held that the State
.had failed to meet the burden and could not, therefore, prevail.
Shortly thereafter, upon being petitioned for a rehearing, the
*
nreme
Court modified its opinion,. and remanded the case to the
lower court,
* * * to take further evidence if the parties so desire on the issues herein discussed but not previously determined. And from such evidence and the evidence
already received the court shall fix and determine the exact location of the high
-water mark as it was on these lands at the time Utah became a state, and therefrom ix. a boundary line between the state and these defendants on that high
water mark, and quiet the title of the lands of the respective parties. Provo
Oity v. Jacobsen (State, Intervener), 181 P. 2d 213, 215 (1947).

Pursuant.to this modification, a new trial wvas held on the issue of
-the location of the high water mark at the time of statehood. The trial
held that the State failed to establish by a preponderance of the
evidence that any of the lands claimed by the defendants had been
bel6w'e high water mark at the time of statehood. Judgment was
entered against the plaintiffs This action was affirmed by the State
Supreme Court. Provo City v. Jacobsen, 217 P. 2d 577 (1950).
Although it might at first seem that the Proivo City cases are not
indicative as to what the doctrine is. in Utah with respect to title to
relicted lands, the fact is, as was pointed out in the subsequent case of
Farrerv.Johnson,;271 P. 2d 462, 467 (1954) that those cases
-court

$* * held in effect that defendants were the owners of the parcels of land they
-repectively claimed, that is, the lands between the patented lands immediately
_north of the meander line and the high water mark.
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The land between the meander line on the north and the water's edge of
Utah Lake on the south has been farmable through most of the years although
during some seasons it is covered with water, but by the test applied. in the
Provo City case above, for fixing the high water mark, said high water mark
is quite a distance south of the Utah Lake meander line and the property
between is popularly known as accretion lands.
We quieted title in the many defendants in the Provo City case above, as
against the State of Utah, whose claimed property was similarly located as the
disputed property in the cases at bar.
We, therefore, concluded that such lands are subject to private ownership,
and may be taxed.

Thus, both before and after statehood, the Utah Supreme Court
has held that the owners of real estate bordering on navigable lakes.
acquire title to the lands uncovered by the recession of the waters,.
and no case can be found where the claim of an upland owner to
relicted lands has been rejected.14
Nor is there any statute vesting title to such lands in the State..
Section 65-1-14, Utah Code Annotated (Replacement Volume )
provides that "the state land board shall have the direction, management and control of all lands * * * lying below the water's edge

of any lake or stream to the bed of which the state is entitled * * *
In an opinion rendered in 1956, the Attorney General of the State
held that the phrase "water's edge" is synonymous with the phrase,
"high water mark at statehood."1 5 But the cases have been decided
without so construing this Statute. Undoubtedly, if the Utah legislature had intended to do so, it could have passed an act as clear and
unambiguous as that passed by the California legislature, and provided for the management or disposal, not only of land below the
water's edge, but also of land "uncovered by the recession or drainage
of the waters of inland lakes inuring to the State by virtue of her
sovereignty." Section 61, State of California Public Resources
Code Annotated. But such a statute is not now a part of the Utah
Code, nor could its enactment now divest a riparian landowner of
title to accretions and relictions already attached to his estate. In
any event, it is not to be inferred from this discussion that the enactment of such a statute could affect the Federal title to relicted lands.
The general common law, as interpreted by the. Supreme Court of
the United States, determines the Federal government's right to accretions and relictions; that the Federal rule, and the Utah rule,
l The opinions, already referred to, of Attorneys General of the State of Utah, expressing contrary views, were urged upon the court in the Provo City cases, and were
sejected.
* Biennial Report of the Attorney General to the Governor of the State of Utah 154-

1956, p. 167.
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appear to be the -same, has been deemed worthy of discussion, but

this should not be understood as implying that Utah law does control,
or could diminish, the Federal government's right to accretions or
relictions.
Thus, the Area: Administrator's assumption that the -survey of public lands adjoining Great Salt Lake cannot be extended to lands which
were below the level of the lake on the date of statehood was incorrect:
a survey of public lands should embrace all lands permanently
above water as of the date of the s8urvey.l6 The Area Administrator's decision is modified accordingly.
The question remaining, then, is how properly to determine what
lands should. be included within the survey. More specifically, the
question is by what criteria should the meander line marking the limit
of lands permanently above water be established?
It is the usual practice of cadastral engineers, in deciding where to
run the meander line, to study markings on the soil resulting from the
action of the water. The official survey manual states that
Practically all inland bodies of water pass through an annual cycle of changes
from mean low water to flood stages, between the extremes of which will be
found mean high water. * * * The engineer will find the most reliable indication of mean high-water elevation in the evidence made by the water's action at
.its various stages, which will generally be found well marked in the soil * *
Mean high-water elevation willbe found at the margin of the area occupied by
the water for the greater portion of each average year; at this level a definite
escarpment in the soil will generally be traceable, at the top of which is the true
position for the engineer to run the meander line."'

Also, as the State contends, the presence or absence of vegetation is a
guide. to marking, the boundary of the public domain, for lands
covered by navigable waters for sufficient periods of time to deprive
them of vegetation should not be surveyed as public lands.' Robert
Omar Pennington, Richard L. Oelsehlaeger, Anchorage- 024014,
026482 (October.23, 1959); affirmed, Richard L. OeZsclaeger, 6 LD.
237 (1960). The use of these techniques in locating meander lines has
grown out of the experiences. of over 160 years of conducting public
land surveys.
10 This has, in fact, been the practice in surveys of lands adjoining Great Salt Lake.
Instructions issued to the surveyor in 1920 for the survey of certain lands bordering on
Great Salt Lake in T. 8 N., R. 2 W., Salt Lake Meridian, state.: "* * at the high water
margin of said lake you will establish the proper meander corners and meander the
lake * * ." (Group 107, Utah) Instructions issued in 1926, again for lands in T. N.,
R. 2 W., S.L.M., state: "Survey the shore line of the lake at the present mean highwater mark * * t"
Instructions issued in 1927 for lands in T. 6 N., R. 9 W., S.L.M.,
state: -d * * terminate your lines of survey at the intersections with the mean highwater mark of Great Salt Lake, where you will establish appropriate meander corners."
(Group 179, Utah)
1.

Survey Mwauel, pp. 231-232.
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But these experiences were with bodies of water different from
Great Salt Lake. Over 92% of 'the United States, including all those
areas where the cadastral surveys were first executed, are areas of
exterior drainage, where the rainfall, collected in lakes and streams,

"winds somewhere safe to sea."18 However, in the midst of the western cordillera, between the Rocky Mountains and the Sierra Nevada
on the east and west, the columbin and Colorado plateaus at the' north
and. southeast, and the Sonoran Desert on the southwest, there is a
large area of interior drainage, called.the Great Basin. Actually, it
is not a single basin, but an'aggregation of hundreds of cup-like
basins, into which the waters of the surrounding area flow, and from
which there is no outlet.''
'
In 'one such basin lies Great Salt Lake, a shallow sheet of water
about 70 miles long and 50 miles wide, covering over 2000 square miles.
This 2000 square miles, in turn, is but a small part of a much more
extensive, and very smooth, desert plain. It was early realized that
the occuroence of such a plain at an elevation of 4000 feet above the sea,
and in the midst of a region characterized by mountains, admitted of
ony one explanation that the plain was once the bottom of some huge
ancient lake; in which the constant process of sedimentation filled the
minor depressions, and reduced the floor of. the basin to a level
surface. 2 0,
'Through the studies and research of Grove-lKarl Gilbert of the
United States Geological Survey, the history of'this ancient inland sear
which he named Lake Bonneville, is known in remarkable detail.
First, the waters were low, occupying, as Great Salt Lake now does,
only a limited portion of the bottom of the basin. Then they gradually rose 'and spread, forming an inland sea, nearly equal to Lake
Huron in extent, with a maximum depth of about 910 feet. This stage
was undoubtedly in a period of humid climate during which glaciers
formed in the neighboring mountains. Then the waters fell, and the
lake dwindled in size, and may actually have disappeared, leaving a
'plain even more desolate than the Great Salt 'Lake Desert of today.
A second high water stage came, during another period of humid
climate when glaciers again formed in the mountains and descended
into the lake basin. Waters from the melting snows and ice and from
the rains that fell directly into the basin caused the lake waters to rise,
this time to the maximum height of 1000 feet above the present level
of Great Salt Lake. It was at this, the Bonneville stage, that the
outlet to the north through Red Rock Pass was encountered, and the
Grove Karl Gilbert, Lake Bonneville, Waahington 190, p. 11.
p. 2; Wallace W. Atwood, The Physiographic Provinces of North America, Boston, 1940, p. 394.
20 Gilbert, op. cit., p. 21.
1s

10 Ibid.,
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outflowing waters began to lower 'the channel'at the pass and thus
to lower the'level of the lake. The downward cutting for the first
375" feet Was somewhat rapid. At that level the waters met resistant;
rock and the draining of the lake was halted. *This is known as the
Provo stage. Broad terraces were developed about the' shores of the
lake, and these appear today as the most conspicuous of all shoreline
features in this ancient lake basin. The shoreline features of this
stage are about 625 feet above the present level of Great Salt Lake.
The water margin afterwards receded fromithe Provo shore to its present position, halting occasionally by the way, and longest atfthe 'Stansbury shore. The area of the lake at the Bonneville stage was 19,750
square miles, Cor about ten times the area of the present Great Salt
Lakes the' area at the Provo stage was abouat 13,000 square miles anl
the area at the Stansbury stage, about 7,000 Squae miles. 21
-The present lake'is thus bit the' residue of the 'ancient sea, and occupies a shallow depression in' the other'wise remarkably fiat: plain
which once was the bed of that sea.' The average depth of the lake
in 1850 was 13feet; the average depth is even less today, for the waters
have recently retreated to the lowest levels in recorded history. 2 2
That'the lake is situated in a fiat, closed basin accounts for some of'
its most striking characteristics: the salinity of its waters, the marked
fluctuation in height to which it is subject, and the large areas affected
by even the slightest rise or lowering of the water.
Wherever a constant outlet exists, lakes consist of sweet water, but
an interrupted outflow always results in a degree of salinity, and the
complete absence of an outflow results in concentrations of chemicals
to such an extent asto result in dense brines.23 Great Salt Lake is the
most notable example of a saturated brine on the North American
continent. The concentration of salt in the lake varies inversely with
the volume of the lake: when the lake was at its highest stage in 1873,
°' Gilbert, op. cit., p. 170; Atwood, op. t., p. 398; James B. Talmage, The Great Salt
Lake, Present and Past, Salt Lake City, 1900, p. 116. But see also Bulletin No. 60 of the
University of Utah Engineering Experiment Station. Reappraisal of the Hifstory of LakeBonneville, Salt Lake City, 1953. The authors of this monograph, Dr. Vasyl Gvosdetsky
and Dr
. Bowman Hawkes, give other versions of the history of the lake, and their own
conclusion is that, instead of having a bipartite history, as suggested by Gilbert, with the
Bonneville, Provo, and Stansbury shorelines being the products of one lake, the lake roseand subsided four times, each shoreline marking a new high water stage.
< New York Times, November 27, 1960, Section 11, part 2, p. 3, col. 2.
3 Isaiah Bowman, Forest Physiography, New York, 1911, p. 212. Cf. Atwood, op. cit.,
p. 396:. "Utah Lake, however, has an outlet and is a fresh water lake; it drains by theJordan River into Great Salt Lake. Klamath Lake, at the foot of the Cascades in southern Oregon, rises to a sufficient height to overflow and thus is kept fresh. Pyramid; Lakein Nevada overdows occasionally and thus tends to keep fresh. Carson Lake, also in Nevada, receives large quantities of fresh water from the Sierra Nevada each spring and[
is forced to overflow, thus keeping fresh."
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a sample of its water proved to be 13.7 percent solid matter; when
the lake was quite low in 1850, a water sample was found to be 22.4
percent solid matter. This matter is mostly sodium chloride, 400
million tons of which were estimated to be in solution in the lake
waters in 1890:. 4 In times of extreme low water, the heavily saturated
brine precipitates sodium chloride on its bed shores.25
The fact that the lake is a closed body of water with no out-flowing stream implies the certainty of variations in its volume. If the
lake had an outlet, its ordinary maximum height would be fairly constant, the outlet acting as a regulator, and permitting the escape of
surplus water. 2 6
But no outlet exists, and the level of the lake, accordingly, depends
entirely upon the relationship between the water received, through
rainfall,27 and the water lost, by evaporation.25 The height of the
lake can be stationary only when the gain from inflow and from rainfall on the water surface is precisely balanced by the loss from evap-.
oration. Whenever in any year the total access of water exceeds
the evaporation, the surface rises; when the evaporation exceeds the
gain, the surface falls. 2 9
Other things being equal, the lake should rise during those years
in which the precipitation in rain and snow is great, the temperature
low, the relative humidity high, or the wind velocity small. 2 0 But
these conditions must exist for more than a short period of time; because of its large size, Great Salt Lake is scarcely influenced by the
excessive or deficient rainfall or stream flow of a single year. It
responds to the cumulative effect of the runoff of two or more years,
and a rise in the lake culminates about two years after the rainfall
attains its maximum.3
The level of the lake is thus a function of climate, changes in climate
producing changes in; levels. Since the shoreline is the contour
formed by the intersection of the plane of the level of the- lake with
the plane of the surrounding land, it follows that changes in level
produce changes in shorelines. Except at the southeastern shore of
2+Gilbert, op. cit., p 251, 253.
Dale L. Morgan, The Geat Salt Lake, Indianapolis, 1947, p. 389.
as Talmage, op. cit., p. 45; Bowman, op. cit., p. 214.
'? The influx from streams is derived ultimately, of course, from rainfall.
Three rivers
flow into the lake, all on its eastern shore: the Bear River in the north, emptying into
Bear River Bay; the Weber River, with its delta some miles to the south of Bear River
Bay, and the Jordan River, which flows north from Utah Lake, and enters: Great Salt
Lake several miles northwest of Salt Lake City.
Talmage, op. cit., p. 45.
Gilbert, op. cit., p. 244.
bid.
'Ernst Antevs, Raifaall and Tree Growth n the Greet Basin, Washington, 1938, p. 48.

27,:

0

STATE OF UTAH

57

February 18, 1963

the lake, the surrounding land is extraordinarily flat, and its slope
into the lake is very gentle. Thus, a rise of a few feet in the level of
the lake may change its contours amazingly, and add hundreds of
square miles to its surface area. 3 2
Changes in the levels and shorelines of the lake are well documented. The lake was discovered in the winter of 1824-25 by Jim
Bridger, but until 1843 was visited only desultorily by trappers, who
did not record for posterity any information relating to the level of
the lake, or the location of its shorelines In September, 1843, John
Charles Fremont visited the lake during the course of his second
exploring expedition to the west. Fremont noted that, "from a discussion of the barometrical observations made during our stay on the
shores of the lake, we have adopted 4200 feet for its elevation above
the gulf of Mexico."34 Fremont's third expedition brought him to
the lake again in 1845, and he spent the last week in October of that
year exploring the lake, and Antelope Island. But he did not publish a full account of his third expedition, and the brief memoir he
pre'sented to the Senate in 1848 contains only a passing reference to
the fluctuations of the lake, and to its being "four thousand two
hundred [feet] above the level of the sea * * *"35
In 1849, Captain Howard Stansbury was sent by the United States
Army Topographical Engineer Corps to survey Great Salt Lake. In
October and November of that year, preliminary to the survey, he
made a circuit of the shores of the lake. Stansbury found a vast
stretch of level land adjoining the lake on the north and west:
This extensive fat appears to have formed, at one time, the northern portion of the lake, for it is now but slightly above its present level. Upon the
-slope of a ridge connected with this plain, thirteen distinct successive benches,
or water-marks, were counted, which had evidently, at one time, been washed
by the lake, and must have been the result of its action continued for some time
ateachlevel * * * 36

In some areas, far from the lake, driftwood was encountered:
We then passed, in a southerly direction, through deep sand, along what
at one time had been the beach of the lake, as drift-wood was frequently seen
* * 8

,"Morgan, op. cit., p. 19; Talmage, op. cit., 43; Bowman. oD. cit D. 214.
'S E. W. Gilbert, Phe Exploration of Western America, Cambridge, England, 1933, p. 135.
"'J. C. Fremont, Report on the Exploring Epedition to the Rochy Mountains, etc.,
Washington, 1845, p. 156.
3
' J. C. Fremont,
eographical Memoir upon Upper California,Washington, 1848, p. S.
He wrote: "The Great: Salt lake has a very irregular outline, greatly extended at time
of melting snows. * e * The shores of the lake in the dry season, when the waters recede, and especially on the south side, are whitened with encrustations of. fine white
salt *
' ."
3' Howard Stansbury, Eoploration and urvey of the Valley of the Great Salt Lake of
Utah, Philadelphia, 1852, p. 105.
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lying on the sands that stretch ut to the eastward for many miles. In one
instance a drifted cotton-wood log was seen, lying near what had evidently
been the water-line of the lake, as thick as the body of a man. * * * 7

The actual survey of the lake began in April, 1850.
bury's first observations was that

One of Stans-

* Drift-wood is scattered along the shores at an elevation of four or five
feet above the present level of the lake, which must have maintained that height
for a considerable period, since in numerous spots along the drift line unmistakable evidences of a well-defined beach are still to be traced with perfect
4

precision.

* * * *'

Accordingly, Stan bury followed the driftwood line, or storm line,
as he alternately referred to it, in the early stages of the survey, even
though this line was in fact many miles distant from the actual shore
of the lake. 9
However, at one point in the survey, peering over a vast fiat "unbroken by tle least elevation for an apparently indefinite distance,"
Stansbury reconsidered the matter
The question which now presented itself was in what way this sterile desert
-was to be surveyed. Apart from the consideration of time and expense, water
was only to be procured by crossing the lake, bringing it to the shore, and then
:packing it on the backs of my crew -for the chain party. This was obviously
'impossible, as they could not carry enough in that -way to supply both the shore
-party and themselves while passing to and fro over the plain. In addition to
this difficulty, how were the provisions to be carried and cooked? These con.siderations induced me to hesitate in risking the lives of my people by attempting
to penetrate this desert, where the slightest derangement of the measures by
which they were to be supplied with water might prove fataL The appearance
-of the plain indicated that the lake had not been over it for very many years,
-for it was thickly grown up with grease-wood; and the great probability, if not
Dpositive certainty was, that, as the waters were evidently in a state of subsidence,
they would never again overflow it. As, therefore, my object was to survey the
shore of the lake in its present stage I determined to abandon,in this instance,
the storm-line, and to run the line of survey to a point west of the water, as it
then was, and thence to strike across the flat to Strong's Knob, triangulating
upon the prominent points of the different ranges, so as to obtain their general
shape and distance, and sketching in the intervening ground. This course would
-secure all the ends of -practical utility, without the hazard and delay to be in*curred by penetrating the desert 0
-

Only a few days later, a storm upon the lake demonstrated how un-

certain was any line purporting to describe the shore of the lake:
* * * The' water, under the influence of the northern blast, rose upon the
tbeach crossed by the line a few days since so as to extend some six or seven miles
to the south of it; but this morning it had returned to its old boundaries, upon
-the subsidence of the gale."
37 Ibid., p.
38

107.

Ibid., p. 158.

Ibid., pp. 181, 185.

ED

40Jbid, . 198.
M Ibid., pp. 201, 202.
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in the meantime, Captain Stansbury's assistant, Lieutenant Gunnison, had been surveying the eastern shore of the lake, and his report
reflects similar difficulties in depicting the border of the lake:
e* Two lines have been located, the shore of the lake and base of the hills,
in order to give the flat occupied by the farmers. * * The lake waters are
driven by storms over the fat and wash off from the buttes, which will soon
disappear. Drift-wood is found some miles from the present shore. * **42
*

The Stansbury survey was completed on June 27, 1850. In 1853.
another exploration was sent to this region, "to ascertain the most
practicable and economical route for a railroad from the'Mississippi
River to the Pacific Oceau." Captain Gunnison, who headed this
party, was killed by Indians on October 26, 1853, near the,present site
*of Hinckley,.Utah. Seven of his party perished with him. 4 3 Lieutenant Beckwith completed the exploration, but he had little to report
that was new with respect to Great Salt Lake:i
'Theold shore-lines existing in the vicinity of the Great Salt Lake present an
interesting study. Some of them are elevated but a few feet (from five to
twenty) above the present level of the lake, and are as distinct' and as well
defined and preserved as its present beaches; and Stansbury speaks; in the
Report of his Exploration, pages 158-160, of. drift-wood still existing upon those
having an elevation of five feet. above the lake, which unmistakably indicates
the remarkably recent recession of the waters which formed them, whilst their
magnitude and smoothly-worn forms as unmistakably indicate the levels which
the waters maintained at their respective formations, for very considerable
periods.4 4

The significance of the drift-wood lines is discussed by Grove Karl
Gilbert, who had been in the area of the lake during the summers of

1875-1878:::

X

- * * All about the lake, shore there is a storm line marking the extreme
advance of the water during gales in the sumners of 1872, 1873, and 1874.. It
is indicated by driftwood and other shore debris and is especially distinguished
by the, fact that it marks a change in vegetation. In some. places vegetation
iceases at this line, but usually there is a straggling growth of herbaceous plants
able to live on saline soil. Above the line, on all the steeper slopes not subjected to cultivation, the sage, and other bushes flourish, but below the line
they are represented only by their dead stumps. The height of this storm line
above the contemporaneous still-water surface varies with the locality, being
much greater on a shelving coast, over which the water is forced to a consider.able distance by the winds, and especially small upon the islands. On. the east
side of Antelope Island it was found. by measurement to be three feet above
Ibid, p. 213.
-Leiand Hargrave Creer, The Pounding of an Empire, Salt Lake City, 1947, p. 143.
M Reports of JExplorations and Surveys to Asoertain the Most Practicable and BoonomicaZ Route for a Railroad from the Mississippi River to the Pacific Ocean, Washington,

1855,Volume II, p. 97.
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the summer stage of the lake in 1877, Or about one foot above the winter stage
in 1873.
A lower storm line was observed by Stansbury in 1850, and has been described
to me by a number of citizens of Utah who were acquainted with it at that
time and subsequently. The lake was then at its lowest observed stage; and
the storm line was so little above it that it was submerged soon after the rise
of the lake began. Like the line now visible, it was marked by drift-wood, and
a growth of bushes, including the. sage, extended down to it; but below it no
stumps were seen.
The relations in time and space of these two storm lines contribute a page
to the history of the lake. The fact that the belt of land between them supported
sage bushes shows that previous to its present submergence it had been dry
for many years. Lands washed by the brine of the lake become saturated with
salt to such an extent that even salt-loving plants can not live upon them;
and it is a familiar fact that the sage never grows in Utah upon soil so saline
as to be unfavorable for grain. The rains of many years, and perhaps even
of centuries, would be needed to cleanse land abandoned by the lake so that it
could sustain the salt-hating bushes; and we cannot avoid the conclusion that
the ancient storm line had been for a long period the limit of the fluctuations of
the lake surface. 0

In the meantime fom 1847 ol, Great Salt Lake Valley had been

settled. There thus exist, iindepenfidently of the research of surveyors
and explorers, the records and traditions of the inhabitants of the
area as to the variations in the height and extent of the lake from
1850 to 1875. "In 1875, the first definite determination of the lake
level was made, and since that time a nearly continuous record of its

oscillations has been kept."

46

Dale L. Morgan, writing in 1946, succinctl
tions of the lake to his time:

summarized the fluctua-

* * * At the time of the Stansbury Survey in 1850 the lake was 4,201 feet above
sea level. In the next 5 years it rose almost 4 feet higher, but at the end of
the decade fell 5 feet. In 1862 it began a sudden, sharp climb, by 1868 rising
nearly 12 feet, and in 1872 and 1873 rising 6 inches to its highest recorded
mark. After 1875, however, it began to plummet, falling more than 10 feet
in 9 years, and persuading Gilbert that it would soon dry.up entirely. 'It
rallied briefly in 1884-1885, rising to 4,207.5 feet, but it fell yearly thereafter
until in 1905 it plumbed a depth almost a foot below zero on the Saltair gage.
Gilbert's prophecies seemed on their way to rapid fulfillment when, under the

stimulus of a succession of wet years, the lake started climbing again; in
four years it climbed 8 feet, to a level 3 feet above Stansbury's mark of 1850.
For 15 years the lake level remained fairly stable, but trending slightly upward
until it reached the 4,205 mark. Then again, however, it dropped clear out of
sight. In 1934 it struck zero on the Saltair gage, and kept going right on
down, in 1935 reaching a low of 3.1 feet below zero.
However, the lake level promptly rose 2.5 feet, but drought in 1940 brought it
down again to an all-time low, 3.2 feet below the zero level, or 4,193.5.5 feet above
4s

G. K. Gilbert, op. ct., p. 242.
K. Gilbert, op. cit., -p. 230.

46 G.
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sea level.

At this point stubbornly the lake began to struggle upward, and in

April 1946 for the first time since 1934 it rose above the zero level, climbing as
high as .3 feet into the plus zone (4,197.15 feet) before relaxing back below the
zero line, in the usual late summer fluctuation. 4 7
After 1946, the lake continued to rise, until in 1953 it stood at 4200
feet, the level at which it was when Fremont had visited it in 1843.
Since .1953, the level of the lake has again been going down, and it is
now less than 4,195 feet above sea level.
Great Salt Lake fluctuateslnot only from year to year, but also from
month to month within the course of a year. 4 8 The annual oscillation
of the lake level is about fifteen inches, but it has been as little as seven
inches and as great as forty' inches, varying with the ratio between
evaporation: losses and precipitation gains, and it is always less in
years when a steady rise or fall is occurring. The annual crest stage
usually occurs in May, June, and July, as a result of the melting of the
mountain snows and the consequent flooding of all streams, together
with the occurrence of the maximum precipitation for the year about
or just before this time. The low stage comes in October, November,
and December, when streams are lowest, precipitation least, and evaporation greatest. 4 9 A plot of the levels of the lake during a calendar
year would show a classic bell-shaped curve, with the waters low during the first three months, gradually rising until they reach their peak
in June, and then gradually declining until they reach their low for
the year in November and December.5 0
From the foregoing description and history of the lake, these facts
emerge: the lake since 1850 has risen and fallen many times, within
a range of 17 feet; the factors responsible for this fluctuation are still
at work, and will cause similar rises and falls in the future; the ancient
levels of the lake which were of long duration are etched on the sides
of ridges and hills, but the levels observed in recorded history have
not left any permanent impress upon the soil, either because they were
of short duration, or because the surrounding lands, being so flat,
presented no resistant surface against the waters; and the soils of
an area once covered by the lake are so saturated withi salt that it might
take many hundreds of years for them to be sufficiently leached to Support vegetation.
47iorgan, op. cit., p. 23.

A graph showing the fluctuations of Great Salt Lake from
ompilation of
Records of Surface Waters of the United States through September, 1950, Part 10, The
Great Basin, 1960, p. 25.
4S Geological
Survey Water Supply Paper 1314, op. cit., pp. 24-26.
* John M. Boutwell. editor, The Salt Lake Region, Washington, 1933, pp. 5-6.
6 G. K. Gilbert, o.
ct., p. 239.

1551 to 1950 is included in Geological Survey Water-Supply Paper 1314:
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It therefore follows that customary methods of determining the high
water mark, as suggested in the survey manual, are not capable of application to Great Salt Lake. The principle embodied in the manual's
instructions is that the annual flux and reflux of a lake carves upon
its shores-guidelines to the location of the mean high water mark.
This is based upon the assumption that each year's cycle is repeated
within the same range: that the low and high water levels for one
year will be about the same as the low and high Water levels for any:
other year, and that marks on the ground will result from, and"ireflect, the lake's constantly receding from, and returning to, the same
levels. But this assumption, as we have seen, is not valid for Great
Salt. Lake. Similarly, the use of vegetation as a guide to determining
the mean high water mark is applicable only in situations where the
chief deterrent to the growth of vegetation is the presence and action
of water against a shore, whereas the absence of vegetation on hundreds
of square miles of land adjacent to Great Salt Lake is due to other
reasons, not connected with the location of the shoreline in historic,
times.
It therefore follows that if this Bureau's cadastral engineers were
to.use their customary guidelines in determining the high water mark
of Great Salt Lake, they would, like Captain Stansbury, often-be.
operating miles from the waters of the lake, and their results- would
have no relationship to the configuration of the lake as it existed
in 1896, or as it exists today, or as it existed at any other time back
to which the records of mankind extend.
This is well illustrated by the litigation in the Provo City cases
supra, where it will be reiembered, the State claimed ownership of
all lands below the high water mark of Utah Lake on the date of Statehood, but was unable to show by a preponderance of the evidence
where the high water mark on that date had been.
Utah Lake is similar to Great Salt: Lake in that it occupies a flat
shallow basin which was once part of Lake Bonneville. Unlike Great
Salt Lake, Utah Lake has an outlet, and is therefore a fresh water
lake, with a maximum level. not much higher than the level of: the
outlet.
In the first of the Provo City cases Snra, where the: Court held.
that the State had failed to prove that the lands in issue were below
the high water mark of the lake at the time Utah was admitted into
the Union, high water mark was defined in the conventional manner:
"a mark on the land-impressed by the water upon the soil by covering
it for sufficient length of time so that it is deprived of vegetation
and its value for agricultural purposes destroyed." This is the- same
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definition urged in the instant case by the appellan-t. In a dissenting
opinion, Chief Justice Larson showed a keen appreciation of the
technical difficulties presented by that concept of the: high water
mark:
With this particular lake (Utah Lake), as shown by the record, for every
foot rise about 1,000 acres of land are submerged, and on the contrary, for
every foot fall this amount of land is restored to use. The elevation is so slight
and the outer edges so shallow and effected [sic] by swamp and aquatic vegetable
growth that the high water mark is extremely difficult if not impossible to
ascertain.
It is evident that the application of this old established vegetation rule is
of only 'relative value, in solving this case for, in territory as flat as this is
in the vicinity of. the lands involved in this action, we have no distinct and:
deciding mark * *

The subsequent litigations revealed the truth of these remarks.
Jpon the plaintiff's&petition for a rehearing, the Utah Supreme Court
remanded the case to the district court, and directed that court to
take evidence and from that evidence determine the exact location
of the high water mark of Utah Lake at the time Utah became a
State. 52

The second trial was held and when, in due course, its results were
again before the Utah Supreme. Court on appeal, the State's evidence
at that trial was summarized thusly:C
The plaintiff produced a geologist who went to the shores of Utah Lake
where the ground was stable and hard and located four markings of ancient
water levels; and from that and some experimentations which he conducted,
he concluded that the high water mark at the time of statehood was at
4488.95 feet above sea level which would be exactly at compromise level as
that term was used in our previous opinions. He conceded that this mark
had probably been made by the water standing at that level for a period of
thousands of years.
e also recognized that it might not be the exact mark
where vegetation would cease to grow at the time of statehood. We are of
,the opinion, after a study of this evidence, that it has little or no value in
determining the elevation of the high water mark on this ground at the time
Utah became a state. M
***

The Court found, accordingly, that the State had failed to establish
where the high water mark was. The language of the decision implies
that the Court has not abandoned the "exact mark where vegetation
would cease to grow at the time of statehood" as the criterion for
determining the high water mark. But this criterion, demonstrably
unworkable in application to Utah Lake, is even more unworkable
W Provo City v. Jacobsen (State, ntervener), 176 P. 2 130, 138, 139 (1947).
5
Provo City -v. Jacobsen (State, Intervener) 181 P. 2 213 (1947).
63Provo City v. Jacobsen, 217 P. 2d 577, 579 (1950).
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when applied to Great Salt Lake, where extensive salt flats prevent
the growth of vegetation over vast areas which hiave not been covered
with water for hundreds of years.
Since there are no reliable physical guides to the location of the line
separating the federally owned public domain from the State-owned
bed of the lake, it is hereby concluded that the proper and only feasible method of segregating Great Salt Lake from the adjacent public;
lands is to meander the lake along the water's edge as of the date of
the survey. It is quite possible that in the future, as in the past, surveys conducted in different years will show abrupt breaks in the continuity of the meanders, but this is. a matter of small practical.
importance, since it is the water's edge, and not the meander line,
which marks the actual boundary of the public domain. The extension
of the survey over relicted lands shall be done in such a manner as
will not interfere with the rights of adjacent littoral owners to their
proportionate interest in the relicted area.
The decision of the Area Administrator, as modified by this decision, is affirmed.
The Utah State Land Board is allowed the right of appeal to the
Secretary of the Interior in accordance with the regulations in 43
CFR Part 221, as amended. These regulations are reprinted on Form
4-1365, a copy of which is enclosed. Because the Utah State Land
Board is an agency of a State government, no filing fee will be
required.
KARL S. LANDSTROM,
l
D)rec~tor.
-;
a::
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The Honorable
The Secretary of the Interior
Washington 25, D.C.

February 7, 1963

MY DEAR MR. SECRETARY:

In accordance with your request of December 18, 1962, I have
examined Opinion M-36645 of your Solicitor, relating to certain
applications filed by the State of Jtiah for indemnity selections of
public land within its boundaries which is under mineral lease to a
private firm for the extraction of potash. It appears that the lessee
is presently engaged in constructing a mine and anticipates its completion and thecommencement of production in the summer or fall
of this year. In the light of indications that. the lessee will spend a
total of more than $30,000,000 to bring the mine into production,
it is clear that the potash deposits are estimated to have a great value.
The State of Utah submitted the first of the applications for indemnity selection on June 7, 1961, some months after the lessee, following
favorable exploratory operations and analysis, had commenced the
excavation of a mining shaft.
Section 227.5 of the Revise Statutes (43 U.S.C. 851) permits
States to select public lands as indemnity for school lands riginally
reserved, to them but lst by the subsequent preemption of homesteaders, inclusion within Federal reservations or other disposition.
However,* section 2 27 6 (a) (3) of the Revised Statutes (43 U.S.C.
852 (a) (3) Supp. 1961) linmits selections by providing that"Land subject to a, mineral lease or permit may be selected if none
of the land subject, to that lease or permit is in a producing or
producible status * * *" [Italics addedl] The question considered in
Opinion M-36645 is whether the lands sught by the State of Utah
are in a "producible tatus" within the meaning of this statute.
Opinion M-36626 issued in your Department on September 8,

1961, held that mere knowledge that land under lease or permit
contains valuable mineral deposits does not render it in a "producible
status." Opinion M-36645 of your Solicitor expresses the view that
this conclusion is incorrect and adopts a standard less favorable to
the states. It advances the view that the phrase "lands in a producible status" includes "any mineral lands which are subject to lease or
permit and which are known, at the time of selections to contain a
valuable and accessible deposit of mineral in such quantity and of
such quality as to warrant the expenditure of funds for its extraction
and production." Using this standard, your Solicitor has concluded
70 I.D. No. 3
682041-63-1
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in his, opinion that the applications filed by Utah must be denied
because the lands which are sought have been in a "producible status",
at all times since a date prior to the filing of the first applicationIt is my view that the earlier of the two opinions reaches the correct
result and that the land sought by Utah is not ineligible for indemnity
selections under section 2276 (a) (3) of the Revised Statutes.
It has long been congressional policy to grant States entering the
Union in which there is public land certain sections in each township
of such land for the support of their public schools.1 However, title
does not pass to the States until the granted lands have been surveyed,
with the result that in the meantime they may be appropriated under
the Federal land laws by private persons or the Government itself.
In order to make up for the lands thus lost to the States, Coiigress
enacted section 2275 of the Revised Statutes, giving a State the right
to select other public lands of equal acreage within its boundaries as
indemnity.
Originally, mineral lands were exclnded both from grants in place
to the States and from State indemnity election.2 However, the act
of January 25, 1927,3 expanded existing grants in place for the support
of public schools to include some sections of mineral land. Not included were lands of this character which were under mineral lease
or permit at the time of survey. Amendments to this statute later
removed this limitation so that grants in place now extend to school
sections, whether or not mineral in character, which have been made
subject either to mineral leases or applications therefor.4 It was not
until 1958 that Congress enacted legislation making it possible for
the States to receive mineral lands by indemnity selection. It is this
legislation under which Utah has filed the applications which are noW
in question and which must be construed in considering whether those
applications should be granted.
The legislation enacted in 1958 amended section 2276 of the Revised
Statutes (43 U.S.C. 852) to allow a State to make indemnity selections
from any unappropriated, surveyed public lands within the State,
subject tothefollowingrestrictions:5

1. No lands mineral in character may be selected except to the extent that the selection is being made as indemnity for lost nineral
lands.
:-I the case- of Utah, Congress set aside sections 2, 16, 32 and 36 in each township.
-Act of May 3, 1902, 32 Stat. 188, 43 U.S.C. 85...
2 See United States v. Sweet, 245 U.S. 563 (1918).
344 Stat. 1026, 43 U.S.C. 70.
Act of April 22, 1954, 6 Stat. 57; act of July i, 1956, 70 Stat. 529 43 U.S.C. 870.
5
52(a). R.S. 2276 was furthtr
Act of August 27, 1958, 72 Stat. 928, 4 U.S.C.
amended by the act of September 14, 1960, 74 Stat. 1024, 43 U.S.C. 852(a), in particulars
which need not be noted here.

l
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2. No lands on a known gologic structure of a producing oil or
gas field may be selected except to the extent that the selection is being
made as indemnity for lost lands on such a structure; and
3. Land subject to a mineral lease or permit may be selected only
if none of such land is in a "producing or producible status." 6
As introduced, the bill which amended section 2276 did not contain
these restrictions: They made their way into the legislation upon
the recommendation of the Department of the Interior (hereinafter
referred to as "Interior"). Interior originally recommended that
what is now the third restriction exclude only lands subject to a mineral lease or permit which are in a producing status.8 Thereafter it
took the position that"[This] language * * * is not sufficiently restrictive since it would
permit a State to select land subject to a mineral lease when none of
the land subject to that lease was in a producing status. Presumably,
this would permit the selection of leased land on whioh there is a well
capable of production, but on which production has been suspended.
It is, therefore, suggested that the words 'producing status' * * * be
replaced by the words 'producing or producible status."' 9 It will
-be oted that this explanation by Interior referred only to an
oil well and did not mention the mueaning of the word "producible"
in relation to solid minerals. The meager legislative history of the
1958 act 10 reveals no discussion of this point and nothing to indicate
that it was in any one's mind during the period when the legislation
" Where land subject to a mineral lease or permit is selected, the State succeeds to the
rights and obligations of the United States thereunder and the lessee or permittee is left
in the same position as if the selection had not been made (act of Aug. 27, 1958, as
amended, footnote 5, supra). Rents and royalties paid to the United States under leases
for potash mining are distributed as follows: 37% percent is paid to the State In which
the land is located, for expenditure on, roads or for the support of public educational
institutions; 522 percent is credited to the reclamation fund in the Treasury, a fund
devoted' to the development of water for the reclamation of arid land in the western
states; and 10 percent remains in the Treasury (Sec. 5, act of Feb. 7, 1927, 44 Stat.
1058, 30 U.S.C. 285, and act of Feb. 25, 1920, 41 Stat. 450, as amended, 30 U.S.C. 191).
A State generally administers leased indemnity lands which it has selected and receives
all revenues accruing after selection to be used for the benefit of its public schools.
However, in cases where a portion of land under a lease is not available for selection, the
United States continues to administer all the land under the lease and retains 10 percent
of the revenues allocable to the State, the remainder of 90 percent going to the State for
its schools (S. 2276(a) (4), 43 U.S.C. 852(a) (4)). It appears that a number of Utah's
applications here are for partial selections.
S. 2517, 85th Cong.
8 Letter from Interior to Senate Committee on Interior and Insular Affairs, dated
Feb. 2, 1958, S. Rept. 1735, 85th Cong., 2d sess., pp. 4, 6.:
I4etter from Interior to House Committee on Interior and Insular Affairs, dated
June 16, 1958, H. Rept. 2347, 85th Cong., 2d ses, p. 5.'
'
'9 Transcript of hearings of July 22, 1958, on S. 2517 and E.R. 12117 of the Public
Lands Subcommittee of the
ouse Committee on Interior and Isular' Affairs (not
printed) ; S. Rept. 1735 and H. Rpt. 2547,-s8th Cdng., 2d sss.; i04 0ong.;R-ec. 14921-22,
1S289-90.
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was before Congress. Indeed, what little there is in the legislative
history bearing on the third restriction is almost exclusively concerned with its application to public lands productive or potentially
productive of oil or gas.
Ordinarily, grants by the United States must be construed strictly
against the grantee. However, a different rule applies where, as
here, the grants are made in "legislation of Congress designed to aid
the common schools of the States *
.$uch
S
legislation, the Supreme Court has held, "is to be construed liberally rather than restrictively." n In view of the fact that under this canon of construction
the burden lies upon Interior to demonstrate that the construction
of -the statute adopted in Opinion M-36645 is correct, the mere dictionary definition of "producible," i.e., "capable of being produced,"
goes far toward establishing the soundness of the contrary construction advanced in the earlier Opinion M-36626. The minerals in question here are, of course, not now capable of being produced except
in the sense that it is now physically and financially feasible to take
steps that will result in the production of such minerals at some future
time.
This view of the statute is reinforced by the fact that the presence
of minerals in paying quantities, equated in the opinion of the Solicitor
with minerals that are in a "producible" status, is described in terms of
"valuable deposits" in other statutes dealing with the public lands. 12
The inference is strong that if Congress desired to invoke this concept, it would not have used the new term "producible" but would
have employed the standard language.
Moreover, -beyondthese general considerations, it appears -from an
analysis of. the effect of the statute that the construction of it advanced by the -Solicitor is at variance with the manifest intent of
Congress to antkhrize the States t select some mineral lands which
are subject to lease. It is, of course, a basic ruleof statutory interpretation that a construction which has the effect of making a statute
meaningless should be avoided if at all possible. An analysis of
theastfautes governing the granting of mineral leases on public lands,
to which I now turn, shows that no lands subject to lease for the
production of potash nd other solid minerals would be available
for selection under Interior's construction of R.S. 2276.
The statutes applicable to the granting of leases for exploitation
of oil and gas vary from those relating to the exploitation of solid
minerals. Exploration for oil and gas is allowed by means of non7nited States, 255 U.S. 489, 508 (1921).
See, e.g., 3;0 U.S.C. 223, 22, 272, 273, 282, and 283.

4 W.yoming v.
u
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competitive leases in cases where the lands are not within any known.
geologic structure of a producing oil or gas field. Where a known
structure of this nature exists, leases are granted by competitive bidding.13 The exploitation of potash and certain other minerals is
handled in a somewhat different manner. Exploratory operations
designed to establish the existence of mineral deposits of a quantity
and quality sufficient to justify commercial exploitation are licensed by
a prospecting permit. A lease for such exploitation may not be
granted until it appears that deposits of this kind have been found.
Thus, where a permit has been issued in the case of potash lands, the
permittee may obtain a lease upon a showing that "valuable deposits * * * has [sic] been discovered by the permittee * * * and that
such land is chiefly valuable therefor." "Lands known to contain valuable deposits" of potash which are not covered by permits or leases
are subject to lease by advertisement, competitive bidding or other
methods fixed by general regulation.'4 A comparison of these leasing
methods shows that the noncompetitive oil and gas lease-i.e., one
granted where there is not a known geologic structure-corresponds to
the prospecting permit granted for a search for potash. The competitive oil and gas lease corresponds to the mineral lease for potash.
The second restriction contained in R.S. 2276, as amended, provides
that lands on a known oil and gas structure may not be selected by
way of indemnity unless the base lands are on such a structure, thus
severely limiting the possibility of selections where there is a competitive oil and gas lease. RS. 2276 therefore leaves outside the
scope of the third restriction, and open for indemnity selections so far
as oil and gas are concerned, mainly lands subject to noncompetitive
leases, sometimes called "wildcat" leases. This scheme as to oil and
gas lands was enacted deliberately and, when considered with the
example given by Interior in proposing the addition of the word "producible" to the third restrictions,' makes evident a congressional policy
to restrict the number of indemnity selections of known oil and gas
lands.
Neither the 1958 amendment to R.S. 2276 nor anything in the legislative history manifests a parallel policy as to potash or other solid
minerals. More particularly, there is no indication in the third restriction or in its history that Congress intended in the case of those minerals to authorize only the selection of lands subject to a permit-the
'3
14

Section 17 of the act of Feb. 25, 1920, 41 Stat. 443, as aended, 30 U.S.C. 226.
Sections 1-3 of the act of Feb. 7, 1927, 44 Stat. 1057, as amended, 0 U.S.C. 281-283.
P. 67, supra.
Ps
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equivalent of a "wildcat" oil and gas lease-and to exclude leased
lands. Yet it is just this result which is reached in Opinion M-36645,
for the word "producible" is there construed to forbid indemnity
selections where "mineral lands are subject to lease or permit and
* * * are known,
* * to contain a valuable and accessible deposit
of mineral in such quantity and of such quality as to warrant the expenditure of funds for its, extraction and production." Since only
lands which are known to contain valuable deposits of potash may be
leased for the extraction of that mineral and, as a practical matter,
leases will be obtained only where the expenditure of funds is warranted, this construction of the statute would exclude from indemnity
selection all lands leased for the mining of potash. To repeat, I find
neither a specific statutory provision nor a legislative record on which
to base such exclusion.
For the foregoing reasons I have concluded that the standard set
forth in Opinion M-36645 is not valid and that the one set forth in
Opinion M-36626 should be retained. In my view, lands leased for
the extraction of potash are not in a "producible status," and ineligible
for an indemnity selection, until the mineral has been or can be extracted in commercial quantities. This view is consistent with Interior's regulation pertaining to the third restriction of R.S. 2276 (a) .16
After stating the gist of the restriction, the regulation continues as
follows: "It [the law as set forth in R.S. 2275 and 2276] permits the
selection of lands withdrawn, classified or reported as valuable for
coal, phosphate, nitrate, potash * * * if such lands are otherwise
[Italics added.] Acavailable for, and subject to, selection * * *
cordingly, I am of the opinion that inasmuch as the State of Utah filed
the applications for selection pending in Interior prior to a time when
potash could be mined from the selected lands, R.S. 2276 (a) (3) does
not bar your approval of those applications.
Although I believe that the legislation enacted in 1958 must be construed as indicated abovej it is also my conviction, based on my study
of this matter, that Congress did not foresee and evaluate the effect
of this legislation upon lands containing solid minerals. As it now
reads, the statute provides a means whereby some of the States could
be permitted to select, by way of indemnity, all public lands within
their borders which are found front time to time to contain valuable
deposits of such minerals. I am advised that the potential impact of
the statute upon revenues, primarily those used in the Federal reclamation fund, is very substantial, and the wisdom. and fairness of such
a diversion of funds seems open .to question. Accordingly, you may
-1643 C.F.R. 20.1(l

71]

UTAH INDEM.; SELECTIONS,

CANE

CREEK POTASH AREA

71

December 17, 1962

wish to bring the facts to the attention of the appropriate committees
of Congress together with your recommendation as to whether remedial
action is required.
In the meantime, your. attention is invited to the fact that under
section 7 of the Taylor Grazing Act (43 U.S.C. 315f), you have discretion to determine whether particular lands should be made available
for selection under section 2275 of the Revised. Statutes. That discretion has, of course, already been exercised in the present case.
However, you may wish to take appropriate action under the Taylor
Grazing Act as to future cases in order to prevent further selections
from being made by the States, at least pending further consideration
of this matter by the Congress.,
Sincerely,
ROBERT.F. KENNEDY,

A ttorey General.

UTAH: INDEMN1ITY SELECTIONS, CANE CREEK POTASH AREA
School Lands: Indemnity Selections-Mineral Lands: Generally
Section (a) (3) of the Act of August 27, 1958 (72 Stat. 928, 43 U.S.C. 852),
does not authorize the selection of lands which have been probed by core
drilling and extensive exploration work to the extent that the boundaries
and quantity of a valuable deposit of mineral are well defined and the
mineral within such deposit is known to be of such quality as to warrant
expenditure of funds for extraction.

Words and Phrases
Land in a "producible status" as that term is used in section (a) (3) of the
Act of August 27, 1958 (72 Stat. 928, 43 U.S.C. 852), includes mineral lands
subject to lease or permit and which are known, at the time the application
, for selection is complete, to contain a valuable and accessible deposit of
mineral in such quantity and of such quality as to warrant the expenditure
of funds for extraction and production.

See Attorney General Opinion February 7, 1963, p. 65..
December17,1962

M-36645
To: TE

SECRETARY OF THE INTERIOR..

SUBJECT: UTAH INDEMNITY SELECTIONS, CANE CREEK POkASH AREA.

You have requested that I review Opinion M-36626 of September
S, 1961,, relating, to-the selection by the.States of mineral lands subject to lease or permit under Section 2276 of the Revised Statutes
(43 U.S.C. 852). Opinion M-36626 held that 'knowledge that land
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under lease or permit contains valuable mineral deposits does not
render it in a 'producible status' within the meaning of section 2276(a)(3) of the Revised Statutes (43 U.S.C. 852(a)(9))." I have
determined that this conclusion is not correct.
The State of Utah is seeking to make indemnity selections of land
under mineral lease, which land is known to contain a valuable
deposit of potash sufficient in both quantity and quality to warrant
the expenditure of funds for the purpose of extraction. Prior to the
filing of the application for lieu selection by. the Sate, the Delhi
Taylor Oil Company had fully core .drilled the property. The first
hole was completed on February 17, 1957, disclosing the existence of
a valuable deposit of potash. Further exploration and analysis of
the property was made and more holes were drilled which revealed
that the quantity and quality of the mineral was such as to warrant
the expenditure of fuds for its extraction. On January 19, 1959,
Delhi Taylor Oil Company filed application for a preference right
lease, and on May 1, 1959, the lease was issued to Delhi Taylor.
Subsequently, all rights in the lease were assigned by Delhi Taylor
to the Texas Gulf Sulphur Company. Following the award of the
preference right lease, but still well in advane of the application
for selection fIed by the State of Utah, excavation was commenced
of a mining shaft for the purpose of extracting the potash. The
State of Utah gubsequently filed eighteen applications to pen the
property under lease as suitable for indemnity selection.
The State applications were made under the 1958 amendment
to section 2276 of the Revised Statutes (43 U.S.C. 852),' which permits a State to make lieu selections of lands subject to the following
three conditions:
1. No lands mineral in character may be selected except to the
extent that the selection is made as indemnity for lost niineral lands;
2. No- lands on a known geologic structure of a producing oil or
gas field may be selected except to the etefnt that the selection is
made as indemnity for lost lands on such a structure; and
3. Land subject to a mineral lease or permit may be selected only
if none of such land is in a producing or producible status.
1 From information available in t
iles of Geblogicai Surve, it
ppears that the
companT has expended in excess of $10 million in the exploration and development of this
potash area and anticipates expenditures totaling 30 miion 6r more by the time poduction actually commences in smmdr or fall of 1963.
2 The number and filing dates of the pending applications are set forth In the Appendix.

Some

f the pending applications for felection *will attach until the lands aie

Classified as suitable for selection.
e Act of August 27, 1958 (72 Stat. 928).
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It is assumed for purposes of this opinion that the State is offering mineral base lan s.4 Thus, the issue. here is whether the third
condition is met, i.e., whether the selected lands, which are now
under lease, are in either a "producing" or "producible status" within
the contemplation of- the act. I have examined the language and
the entire history of the pertinent statutes to determine the intent
of Congress. I have also carefully scrutinized the facts and technical
data relevant to the proposed selections by the State of Utah to
determine whether such selections fall within the purview of the
statute. These studies have led me to conclude that the interpretation
of the statute set' forth in Opinion M-36626 is incorrect and that,
for reasons hereinafter stated, the land in question is not eligible for
selection by the State of Utah.
"Lcands in a Producible Status"
Words in a statute are usually to be given their commonly accepted
meaning. The Oxford English Dictionary5 defines producible as
"capable of being produced." "Status" is ynonymous with "state'
or "condition." 6 On a literal interpretation, Elands in a producible
status" would mean land in a "condition" in which it is 'capable of
being produced." Of course, this meaning could not apply here since
the m~ineral within the land, not the land itself, is meant to be the
object of production. Where, in the interpretation of statutes, the.
acceptance of the literal or usual meaning would lead to absurd results or would thwart the obvious purpose &fthe statute, such meaning
must be rejected. See Helvenrg v. Hamnel, 311 U.S. 504 (194i a
United States v. Lederer Terminal Warehouse, 139 F. 2d 679 (6th Cir.
1943). "Producible" must consequently be used in a sense which would
give te following meaning t the phrase in.question; "Land which
contains minerals capable of being pr9duced.," Since the lands in
question are known to contain valuable mineral and it has been
definitely established that the mineral can be produced therefrom it
would appear that they are in a "produni1i,st
s"
in
a pr-qducible status"
that
the
phrase
"lands
Opinion M-36626 held
means lands in such actual physical ondition that miner s can immediately be produced therefrom. The effect of this is to make leased
mineral land available for lieu selection although known to contain
4 The Bureau of Land Management is currently investigating the nature and characteristics of the base lands underlying the applications fey
t
State of Utah to
determine whether such lands have been properly classified as "mineral lands," the
present classification being in doubt.
6 Vol. VII, p. 1422 (1953).
*The American College Dictionary. p. 1181.

682041-6,3
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valuable minerals in quality and quantity sufficient to justify a mining
operation. In fact, it makes such lands available for selection by the,
States even though the exploration work has been completed and the
development of a mining shaft and other facilities is so advanced that
production is imminent. The historical background and the legislative history of the 1958 amendment establishes that there is no basis
for such a construction of the language of this act.
HistoricalBackground
The 1958 amendment is the most recent in a series of Congressional
enactments relating to school grants involving mineral lands. To beinterpreted properly this amendment must be placed in its proper historical context. Since 1785 it has been the policy of the Federal Gov-ermnent to grant to new States numbered sections of land to be used:
in support of their public school systems. In some Western States,
as many as four sections in each township were granted in recognition
of the arid nature of the lands and the large reserved areas unaffected
by the grants. These sections were spaced widely apart in each township in order to give each State a proportionate part and fair crosssection of all classes of land within its boundaries.7 Prior to 1927, it
was settled Congressional policy to except or withhold known mineral
lands or the mineral estate in such lands in making grants of public
lands in the West for schools. This policy was so well settled that in
United States v. Sweet, 245 U.S. 563 (1918), the Supreme Court held
that as a matter of Governmental policy, a school grant was deemed
to pass no title to lands known to be valuable for minerals, even
though the statute establishing the grant contained no express reservation of mineral lands.'
The rule for determining whether or not the lands were mineral
within the meaning of land grant statutes was spelled out by the Su-

preme Court in United States v. Southern Pacific Railroad Co., 251
TT S. 1, 13 (1919), as follows:
* * * the known conditions at that time were such as reasonably to engender
the belief that the lands contained oil of such quality and in such quantity as
would render its extraction profitable and justify expenditures t that end.

This test had earlier been applied with respect to lands containing
solid minerals in Diamond Coal & Coke Co. v. United States, 233 U.S.'
236 (1914). Under the early school grant statutes, States which lost
school sections because of their mineral character, as determined by
the applicable test, could select 'unappropriated, surveyed public lands,
not mineral in haract-er, on an equal acreage basis as indemnity for
the lost lands. (26 Stat. 796, 43 U.S.C. 852).
7 See 104 Cong. Ree. 11921-22 (1958) (Remarks of Senator Watkins).
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In 1914, Congress amended the mining laws in a manner which
allowed the State to make lieu selections of lands valuable for phosphate, nitrate, potash, oil, gas or asphaltic minerals (the minerals
later covered by the Mineral Leasing Act of 1920), but only if these
minerals were reserved to the United States. 8
In 1927, Congress, over the strong objections of the Secretary of
of the Interior, abandoned its policy of excepting mineral lands from
the grants of numbered school sections in place. The Act of January 25, 1927 (44 Stat. 1026, 43 U.S.C. 870) extended previous school
grants to embrace numbered school sections which were mineral in
character, subject to existing rights. It provided that the minerals
in such lands could be disposed of by the States only under leases
with the resulting rents and royalties used for the support of the
common or public schools. But, notwithstanding this change of policy
which included mineral lands in the grants of school sections, lieu
selection of mineral lands was not allowed.
The 1927 Act excluded from its operation lands which were subject to or included in existing reservations, Federal court proceedings,
or in any valid application, claim, or right initiated under Federal
law. Thus, lands under mineral lease or permit were excluded from
the grants. Amendments to the 1927 Act were adopted in 1954 and
1956 10 to provide that the existence of a mineral lease or leases or
applications therefor on any numbered school section -at the time of
survey did not prevent the attachment of the grant to a State of such
section. Neither amendment, however, went so far as to extend to
the States the privilege of making lieu selections of mineral lands.
This step was taken in 1958 by the enactment of P.L. 85-771.

LegislativeHstoryof the 1958Act
I have examined carefully all of the legislative history of the 1958
Amendment, including the Departmental recommendations, which
bears on the interpretation of the phrase "lands in a producing or
producible status."* At no point in this material did the framers of the
amendment undertake to provide a detailed definition of these terms.
However, the several changes in the bill as originally presented,
together with the explanation of these changes, indicate that Congress
intended that lands under mineral lease which have been developed
to the point that production is a certainty should remain unavailable for selection by the States.;
8 8 Stat. 509, 30 U.S.C. 12.1; 123.

68 Stat. 57, 43 U.S.C. 870.
1070 Stat. 529, 43 U.S.C. 870.
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The bill which was, subsequently amended and later enacted into
law as P.L. 85-711 did not contain the limitations set forth in subsections (a), (b) and (c) of the present law."- The language of
the original bill would have allowed the selection of lieu lands of
known mineral character regardless of the character of the lost lands.
'The pertinent portion of the original bill provided as follows:
* * and other lands of equal acreage, whether or not known to be valuable
for minerals, are also hereby appropriated and granted, and may be selected
,by said State or: Territory to compensate deficiencies for school purposes * * *

The Secretary of the Interior reported on the bill to the Senate Coinanittee on Interior and Insular Affairs on February 27, 1958, recommnending substantial changes in its language. The report stated in
relevant part as follows:
Since existing law permits a State to obtain title to school sections in place
which are mineral in character, it does not appear to be just to prohibit the State
in all cases from selecting mineral lands as indemnity lands. However, we do
not see any justification for permitting a State to select mineral lands except
when it is selecting lands as, indemnity for lost mineral lands, and, therefore,
we believe that the proposed amendment of section 2275 must be revised considerably.
in giving a State sections in place it was intended that a State would acquire
a proportionate part of all classes of land within its boundaries, and the authorization to make selections on the basis of equal acreage rather than of equal
Under S. 2517, as introduced, a State
value carries this policy forward.
would, even have the right to select school lands in lieu of school
. 2517 should be
We believe, accordingly that
lands that do not exist.
amended- so that it would permit a State to select mineral lands in lieu
of school sections in place, mineral in character, which were lost, providing
that the lands to be selected. by the, State are not subject to a producing
mineral lease or permit, nor on a known geologic structure of an oil or gas
field. This would prevent a State from being able to wait until after mineral
production had actually been started on a parcel of land before it determined

to select it.

Following the text of the Secretary's report, a proposed amendment
was set forth, providing, in relevant part, as follows:
That lands mineral in character; which are not in a known geologic structure of
a producing oil and gas field, may be selected by the State or Territory to the
extent that the selection, is, being made as indemnity for mineral lands lost to the
State or Territory because of appropriation prior to survey: Provided further,
That lands subject to a mineral lease or permit may be selected, but only if all
of the lands subject to that lease or permit are selected and if none. of the lands
*
[italics supplied.]
subject to the lease or permit are in a producing status:

No reference was made in this proposed amendment to lands in a,
"producible status."
l

S. 2517, 85th Cong.
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The changes proposed by the Department were incorporated into
the House version -of the bill (H.R. 12117) and, following the intioduction of this bill, the Department submitted its second report suggesting additional changes which would further restrict the States in
making lieu selections of mineral lands. Among-other suggestions, the
Assistant Secretary advised the House Committee that:
The language of subsection (a):(3) of section 2276, as it would be amended by
H.R. 12117, is not sufficiently restrictive since it would permit a State to select
lanrd subject to a mineral lease when none of the land subject to that lease was
in a producing statits. Presumably, this would permit the selection of leased
land on which there is a well capable of production, but on which production has
been suspended. It is, therefore, suggested that the words "producing status"
at page 4, line 12, be replaced by the words "producing or producible status."

The suggested revision was incorporated into the bill as subsection
(a)(3)12

The language used by the Department in recommending the changes
in the bill indicated that no justification was seen for allowing the
'State to select lands which were likely to be far more valuable than
the school sections which had' been lost. The changes recommended
by the Department were based upon a principle of fair indemnification. The particular restriction involved here was.designed to prevent
the State from waiting until after mineral production had actually
been started on a parcel of land before it determined to select it.
There is no qualitative difference between lands on which production
has been actually started. and lands on which production is certain to
occur but has not actually begun. It is the certainty that valuable
minerals can be and will be produced from the land which is crucial.
To allow the selection of the lands soug'ht here by the State of Utah
would -grossly violate the principle of fair indemnification which was
announced and discussed in the Department's reports on the bill.

When-the revised version of the bill reached the floor of the Senate,
Senator Arthur V. Watkins, who reported on S. 2517 and managed
the bill on the floor of the Senate, made a statement outlining the purpose of the legislation and aknowledging the restrictions imposed on
the selection of mineral lands.'1 Senator Watkins set forth the purpose of the amendment in the following language:
a2 As finally drafted-subsection (a) (3) read as -follows:
"Lands subject to a mineral lease or permit may be selected, bt only if. all the lands
subject to that lease or permit are selected and"If none of the lands subject to that lease
,
-or permit are in a producing or producible status :" = * =
Is The relevant portion of Senator Watkins' statement regarding the restrictions In the
bill simply quoted or paraphrased the language of 'the bill. See 104 Cong. Rec. 11921-22
(1958).
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The objective of this legislation is merely to make whole the States whicht have
pending in lieu selections of lands for preempted school sections. It gives the
States and Territories affected the right to select mineralized land for forfeited
school sections which were mineral in character. This, the committee feels, is
doing nothing more than the Congress intended in the original grants under the
respective enabling acts, wherein the sections were granted by specific number
in order to insure that the schools received a fair cross-section of land values. 104
Cong. Rec. 11921 (1958).

It is obvious that this avowed purpose would be subverted if the
States were permitted to receive more than a fair cross-section of land
values by selecting proven lands on which mineral production has
actually begun or is certain to commence due to the known value and
extent of the mineral deposit. Senator Watkins also acknowledged
in his statement on the floor of the Senate that this "legislation does
not represent any change in policy or Congressional intent in this
field." Presumably, the policy and Congressional intent referred to is
that of providing the States with a fair cross-section of land values,
and of allowing lieu selections to indemnify the States with lands
which are comparable to the lands lost to the State. Trior to 1958
it had long been the policy and intent of Congress to elaelude valuable
mineral lands from selection under the school indemniity acts. United
States v. Sweet, supra; Cha'rZeston,S.C. Ain. & Manufacturing Co. v.
United States, 273 U.S. 200 (1927).
We find in the 1958 act a manifestation of Congressional intent to
change this latter policy, but only to the extent necessary to accomplish the over-all objective of this legislation and prevent inequities
in its application. It cannot fairly be said that Congress abandoned
the policy of providing a fair cross-section of lands to the States in
favor of a policy which would allow the States to select only those
lands which are known to contain rich deposits of valuable minerals.
A hearing was held on S. 2517 on July 22, 1958, before the Public
Land Subcommittee of the House Interior and Insular Affairs Committee. The testimony given at the hearing was recorded but never
printed. At several points in the hearing, reference was made to the
limitations imposed by the amended bill or, the selection of mineral
lands. Congressman William Dawson c £cUtah, who, sponsored the
House bill stated:
* * I call the gentleman's attention to provisions in this bill which prohibit
the State from going into an area where thereis an existing oil or gas lease
development. That. is, one of the amendments requested by the. Department.
If there is a producing well or a goingmine, that is excluded. Tr. p. 6.

*

Later, in discussing the time limit inposed by the Act for completing
the selections, Congressman Dawson said:
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It is not the.-State's intention to wait until they find a development and then
anove in, because-they are prohibited in this bill from doing that * * * Tr. p. 10.

The sponsor of the bill spoke not of production, but of development.
Relating this language to the situation at hand, we find that the potash
lands sought. here by the State of Utah have been fully core drilled
-and are under extensive development. As outlined earlier, a mining
shaft was under construction by the lessee at the time the State's applications were filed. The State could have filed these applications
as early as September of 1958. At that time the full quality and extent of the deposit had not been established, and mining operations
were not yet a certainty. This is precisely the situation alluded to
by Congressman Dawson and which he considered the amended bill
to prevent. The context in which Congressman Dawson made this
statement points p clearly his meaning. His statement concerning
time limits quoted above was in response to the following observation
by Chairman Aspinall:
Mr. Aspinall: * * * The only thing that I do not want to do is to extend long
enough so that it gives a further advantage to the States which they otherwise
would not have.
I am satisfied that ten years is a minimum in which this job can be done. [Italics
supplied.] Tr. pp. 9-10.

One "further advantage' is that which would inevitably result if a
State were permitted to wait indefinitely to make its lieu selections
and thus pass up lands only potentially valuable for minerals and
-wait until production of minerals was a certainty. Congressman Dawson answered that this was prohibited by the amended bill.
I have concluded from a study of this legislative history that the
phrase "producing or producible status" was incorporated into the
bill to prevent two situations from arising:
1. The selection by the State of lands on which mineral production
had actually been started, and
2. The selection by the State of lands subject to lease or permit and
which are positively known to contain valuable mineral deposits.

Opinion of September 8, 1961
Opinion M-36626 found the meaning of the term "producible" much
more limited than I have determined it to be. That opinion held that
the lands mustbe in actual condition to produce at the particular time
involved in order to be "producible." This construction was based
upon two assumptions:
1.' That the example of the well capable of production and on which
production has been suspended, as used in the Department's report
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on the bill, limits the meaning of producible" to this type of situa'tion y and
2. That a broader definition of "producible" would frustrate the
purpose of the 1968 Amendment to make mineral land available for
iel selection.
These assumptions are unwarranted. There is an importalt difference between oil or gas and solid minerals which was not recognized
in the opinion. While it is possible to determine whether an area
is prospectively 'valuable for oil and gas without drilling, it cannot
be determined that commercial quantities of oil and gas exist without
actually drilling Wells. Thus, 'a well is usually a imeans of di'scovery
as well as a means of producing oil or gas. Solid minerals, on the other
hand, tan be disco-vered and their existenc in cominetrcial quantities
determined before the facilities for commercial production 'need be
established. The use of a capped oil sWell, obviously a's an example,
did not mean that the term "land in producible status' is restricted
to land which has produced in the past. The term describes all lands
certain to produce in the -future. Lan'ds in a producible status-are all
lands known to be capable of producing whether or not they have
produced in the past. This is consistent with the legislative history.
It does not appear that the construction given here to the phrase
"lands in a producible status" will violate the purposes of the 1958
Amendment. The earlier opinion indicated that the intention of the
act was to permit lieu selection of lands of known mineral value. This
is not entirely accurate-the amendment was to allow State selection
of lands deemed mineral in character. 'There is a real difference between lands mineral in character and lands in which a valuable deposit
of mineral has actually been discovered. Under Departmental decisions, lands "prospectively valuable" for leasable minerals have been
considered to be mineral land although no actual discoveries have been
made. Foster v. Hess, 0 L.D. 276 (1924) ; State of New Mecsico 52
L.D. 741 (1929). The school sections lost to the State for which lieu
selections are provided in the 1958 amendment were lands "mineral
in character." No actual discoveries of valuable mineral deposits in
these lands were required to qualify them as 'miiaral in character.

Standard Oil Company of California v. United States, 107 F. 2d 402
(9th Cir. 1939) cert. denied, 309 U.S. 654, 673, 697 '('1940). Thus the
lands lost to the States for which the '1958 amendment seeks to give
indemnity are not necessarily lands on which a valuable deposit of
mineral had actually been discovered. Andin 'allowing the State to
select lands deemed mineral in character, the '1958 amien4dment un-
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doubtedly meant lands prospectively valuable for-mineral, rather than
lands in which deposits had actually been discovered. Under the
Mineral Leasing Act as amended, oil lands are subject to lease before
actual discoveries have been made, and lands prospectively valuable
for other minerals are subject to permit. Thus an interpretation of
the act which defines "producible" lands as lands on which a valuable
discovery has been made and on which production is a certainty and
on which costly development is in progress will still leave some land
subject to lease or permit open to selection and will not render the
provision meaningless as suggested by the previous opinion.
In summary, I have. concluded that the phrase "lands in a producible status" includes any mineral lands which are subject to lease or
permit and which are known, at the time the State's application for
selection is complete, to contain a valuable and accessible deposit of
mineral in such quantity and of such quality as to warrant the expenditure of funds for its extraction and production.
Applying this test to the lands at issue here, the conclusion is
inevitable that the land sought was in a "producible status" at the
time the State's applications were filed. As of the date of the first
of these applications, the lands had been probed extensively by core
drilling. The boundaries of the potash area were blocked out and well
defined. The potash deposit was known to be of a very high grade.
'The depth and configuration of the deposit were known and the engineers had determined that there were no extraordinary circumstances which would thwart the extraction of the potash. With these
known facts, it was determined by the owners of the lease that the
quantity and quality of the deposit warranted the expenditure of funds
for extraction. Pursuant to this determination, large expenditures
were made in the development of the area, a shaft was begun and the
construction thereof was well under way when the State finally elected
to file its applications. Under these circumstances, it is impossible to
conclude, without violating the spirit and the letter of the act, that
the lands with respect to which the State's application for selection is
complete, were not in a "producible status" on the date of application.
They are, consequently, not eligible for selection, and the State's
applications must be denied.
FRANK J. BARRY,
;

682041-63-3

,

~~~~~~~~~~Solicitor.
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Date of Filing

Number of Pending Application

Utah 069174--

__

[70 I.D.

_------_----____

-____

_ 6/ 7/61
2/13/62

Utah

084949--

Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah
Utah

_-_ _ -_-2/13/62
_
--____ --084947c 2/13/62
084948c
_------------------------086643- - _____--__________--_=----__-__---------3/ 1/62
---L- 8/30/62
---------------096418 --------l1/ 7/61
--------_-_
--------------079352
---_---- 11/ 7/61
--0793533/21/62
-_--------- --077102 - __-- 9/21/61
------------- -- -077103 9/21/61
----I
-----------0771049/21/61
----------077105 -9/21/61
-------------- -----077106 9/21/61
0771 7------------------- _ 9/21/61
---077108_-------- _ _-----_9/21/61
077109 -------- 2/13/62
084946 -_----------2/13/62
084950 --- --------------2/13/62
-------------084951 ----_-- -------------------- 10/17/62
096561 ------

_

-original case.
b Case closed-Utah 096418 submitted in place of this application.
r Indicates that the State's application for selection has been completed with the classification and opening of the lands as suitable for selection subject to determination of the
issues raised herein.

THE

EANING OF THE WORD "PRODUCIBLE AS USED IN SECTION
2276 OF TEE REVISED STATUTES (43 U.S.C. 852)

State Selections
Mere knowledge that land under lease or permit contains valuable mineral
deposits does not render it in a "producible status" within the meaning of
section 2276(a) (3) of the Revised Statutes (43 U.S.C. 852(a) (3).

See Attorney General Opinion February 7, 1963, p. 65.

M-36626

.

September 8,1961

To: CHIEF, CONSERVATION DIVISION, GEOLOGICAL SURVEY.
SUBJECT: THE MEANING OF THE WORD "PRODUCIBLE" AS USED IN SEC-

TION

2276 OF THE REVISED STATUTES (43 U.S.C. 852).

We have reviewed your proposed teletype to the State Director,
Bureau of Land Management, at Salt Lake City, Utah, concerning
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Utah 069174, a State indemnity selection. Whether the State of Utah
may select the lands in question depends on the meaning ascribed to
the word "producible" as it is used in section 2276 of the Revised
Statutes. The existence of the potash deposit has been clearly established. A shaft has been started, but there is now a distance of
more than 2,000 feet still to go. There is no known condition which
may impede development. Nevertheless, it is expected that many
months must elapse before production will be commenced.
Section 2276 permits a State, in making indemnity selections for
school lands, to select mineral lands subject to three conditions.
(1) The State may select lands mineral in character only to the extent
that it has lost lands mineral in character. The selected lands and
the base lands need not be valuable for the same mineral, and there
is no requirement that the respective values of the lands be equal.
All that is required for the State to select mineral lands is that the
base lands be mineral also. (2) However, this right to select mineral
lands is further qualified where the selected lands are on a known
geologic structure of a producing oil or gas field. For such lands
to be acquired by a State it is necessary that the base lands also be
on a known geologic structure. (3) Land subject to a mineral lease
or permit may be selected if none of the land subject to that lease
or permit is in a "producing or producible status." The term "producible status" is not defined elsewhere. Consequently, its meaning
must be deduced from its context in the statute and from any reference
in the legislative history.
The act of August 27, 1958 (72 Stat. 928), amended section 2276 to
permit a State to select mineral lands. One of the bills upon which
the 1958 act was based, H.R. 12117 of the 85th Congress, as originally
introduced merely prohibited the selection of leased lands in a
"producing status." In a letter of June 16, 1958, to Mr. Engle,
Chairman of the House Committee on Interior and Insular Affairs,
the Department recommended that these words be changed to "producing or producible status." In recommending this change, the
Department said that the term "producing status" was "not sufficiently
restrictive since it would permit a State to select land subject to a
mineral lease when none of the land subject to that lease was in a
producing status. Presumably, this would permit the selection of
leased land on which there is a well capable of production, but on
which production has been suspended." H.R. Rept. No. 2347, 85th
Cong., 2d sess., 2, 5 (1958). This recommendation by the Department
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was accepted without comment by the Congress, and it is, as a result,
the only reference in the legislative history which casts any light upon
the meaning of the term "producible." While the explanation of the
term given in our letter does not profess to be complete, it does indicate
that, when we made the recommendation, we were not thinking
of "producible status" as indicating the status of land known to be
valuable but not yet ready to be exploited, but as indicating rather
land containing valuable mineral deposits which had at one time
been in production or which were at least completely ready for
production, without further exploratory or developmental effort.
If this meaning should be adopted, the land in question is clearly
not in a producible status, for, while the potash deposits are known
to exist, it will be many months, at best, before they will be ready
for production and it is possible that the shaft being sunk at this time
will not prove satisfactory.
This answer reached by a reading of the legislative history is reinforced by a careful study of the context in which the term appears
in the statute. As we pointed out above, three conditions are set
up governing the selection of mineral'lands by the State. The first
condition, appearing in section 2276 (a) (1), permits the selection

of lands of known mineral value, provided that the base lands are
mineral in character. The potash lands which we are considering
are of known mineral value, and perhaps more extensive steps to
ascertain the extent of the mineral deposit have been taken than is
true of many lands deemed mineral in character. Nevertheless, there
has been no production, and it is difficult to say anything more of
this land than that it is positively known to possess mineral value.
T-f the possession of such knowledge is deemed to place the land in
a producible status, then any land which is known to possess mineral
value will have to be regarded as in a producible status and, if under
lease or permit, will not be subject to State selection. Such a
determination would in large measure frustrate the principal purpose
of the act of August 27, 1958, which was to permit States to select
mineral lands in indemnity for mineral school lands originally granted
to them but later found to be unavailable.
It should also be considered that subsections (a) (2) and (a) (3)
draw an apparent distinction between three classes of oil and gas
lands: producing, producible, and on a known structure. Oil and
gas lands falling within the first two categories may not, if under
lease or: permit, be selected by a State. Oil and gas lands in the
third category may be selected as indemnity for similar lands. Con-

86]

APPEAL OF CECIL SCHWEIGHARDT

85

March 4, 1963

sequently, it is evident that, as applied to oil and gas, "producible
status" means more than that the land is merely known to contain the
mineral. Since subsection (a) (3) makes no distinction between oil
and gas and other minerals as to the term "producible status," we
are led to the conclusion that for lands to be deemed in a producible
status we must have more than the mere knowledge that they contain
valuable mineral.
While we have not found any previous decisions on the specific
point of the meaning of "producible status" in section 2276, the
Department has in the past construed the meaning of the term "well
capable of producing oil or gas in paying quantities" as found in
section 31 of the Mineral Leasing Act, as amended (30 U.S.C. 188).
That section provides for the automatic termination for failure to
pay rental of any lease on which there is no well of that nature.
In United Manufacturing Company et al., 65 I.D. 106 (1958), it was
held that a "well capable of producing" was a well which is actually
in a condition to produce at the particular time in question. It is
not one that is mechanically unable to produce because the casing
has not been perforated and that has only prospects of being a commercial well. The terms "capable of producing" and "producible"
are virtually synonymous. Under the 1958 holding, it is obvious that
the potash lands described in your teletype would not be regarded as
in a producing status.
We have accordingly approved your proposed teletype to the State
Director.
THoMAS J. CAvANAUGH1
Associate Solicitor.
APPEAL OF CECIL SCHWEIGHARDT
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Contracts: Changes and Extras-Contracts: Additional CompensationRies of Practice: Evidence
An appeal involving a claim for additional compensation based ol the
contract price for deleted work not performed will be denied where the
contractor fails to submit evidence of the costs of materials and labor
claimed to have been incurred in anticipation of the performance of the
deleted work.
BOARD OF CONTRACT APPEALS

A timely appeal was filed from the Findings of Fact and Decision
of the Contracting Officer of June 21, 1961. The dispute concerns
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an alleged deletion of work under the above-captioned contract and
a claim of $935.17 as additional compensation therefor dated August
8, 1960. The principal work under the contract was structural excavation and construction of reinforced concrete footings as part of
the construction of a line terminal and capacitor additions at Okanogan Substation in Okanogan County, Washington. The contract
included Standard Form 23A (March 1953), together with other
provisions and specifications.
The approximate amount of structural excavation (Item 1), as
shown in the contract schedule of unit prices, was 140 cubic yards
at a unit price of $6.60 or an estimated total of $924. The approximate quantity of reinforced concrete footings (Item 2) was 55 cubic
yards at $143, estimated total of $7,865. The total estimated contract
price, including the prices of nine other items not relevant to this
appeal, was $17,272.95.
A total of 46 concrete footings was listed in paragraph 1-103 of the
specifications, including two large footings designated as Mark B2,
the latter being intended to serve as foundations for 115 kv oil circuit breakers. However, Drawing No. 222-11-342-Di, Revision 3,
made a part of the contract, provided the following instructions as
to the Mark B2 footings only:
Defer construction pending verification of equipment details by Branch of

Design.

At a meeting on August 8, 1960, the date of the award of the contract, the contractor-appellant (Mr. Schweighardt) discussed the proposed award with Bonneville Power Administration personnel, including Mr. Kenneth M. Klein (the contracting officer) and Mr. V. E.
Taylor, Chief of Construction. It was noted by Mr. Taylor that Mr.
Schweighardt had recently been awarded a separate contract by Bonneville Power Administration, to be performed at a different location.
Mr. Taylor stated that the two contracts would be required to be performed simultaneously. At this meeting it developed that there was
an urgency under this contract for completion of certain footings by
September 9, 1960. These footings were to receive equipment necessitating temporary de-energizing of the existing power lines. It was
agreed that the Notice to Proceed would be issued effective August 22.
1960, and that Mr. Schweighardt would acknowledge its receipt as of
that date and start work the same day.' The contract required that
Minutes of meeting, dated August 8, 1960, in appeal file.
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the contractor commence work within ten (10) calendar days from
receipt of the Notice to Proceed, and that the work be completed within sixty (60) calendar days after receipt of the Notice to Proceed.
Liquidated damages of Fifty Dollars ($50) per day were to be assessed for delay in completion of the contract.
Revision 4 of Drawing No. 222-11-342-Di was issued to the contractor under date of September 23, 1960. This revision released one
of the Mark B2 footings for construction in Bay .3 of the project.
However, this revision continued to exclude the remaining footing,
by the following language:
Defer Construction of Ftg. B2 in Bay 4.

The continued deferment of the Mark B2 footing in Bay 4 was
caused by delay in arrangements between the Bonneville Power Administration and the Atomic Energy Commission for transfer to BPA
of a 115 kv oil circuit breaker. This proposed equipment transfer
was never completed and the instant contract was performed within
the allotted time as amended, without the Mark B2 footing in Bay 4.
In the meantime the contractor had proceeded to prepare for the
expected instructions to construct the Mark B2 footing in Bay 4. Excavation work was performed, and forms, steel, etc., were ordered and
received at the job site, which was in a location somewhat remote from
supply sources. The contractor also maintained his qualified workmen at the site so they would be available for the deferred work.
The Government did not at any time issue a change order deleting
the Mark B2 footing for Bay 4. The contracting officer's authorized
representative at the site assumed that the situation came within the
purview of Section 2-i07 of the Supplementary General Provisions
of the contract,2 providing in substance that variation between estimated quantities and actual quantities should not affect the unit price
2 "2-107. Quantities. and Unit Prices. A. The total estimated quantities necessary to
complete the work as specified are listed in the 'Schedule of Designations and Bid Prices',
attached to and made a part of these specifications.
"B. These quantities are estimates only and will be used as a basis for canvassing and
evaluating bids and for estimating the consideration of the contract. The contractor will
be required to furnish and place the entire quantities necessary to complete the work
specified, be they more or less than the estimated quantities.
"C. If the actual quantity of any bid item varies from the estimated quantity by more
than 25 percent, the contracting officer and the contractor, at the request of either, will
negotiate for a revised unit price to be applied to the units of work actually performed in
excess of 125 percent or less than 75 percent of the estimated quantity; provided, that no
such negotiation shall be undertaken unless the variation from the original contract
amount for any bid item exceed $1,OOQ, based on the contract unit price."
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unless the variation exceeded 25 percent of the estimated quantity,
and then only if the variation resulted in a price differential exceeding $1,000. The actual variations from the approximate or estimated
quantities amounted to 12 percent for Item 1 and 15 percent for Item 2.
In his letter of November 21, 1960, the contractor protested the
deletion of the Bay 4 footing and stated:
During the last days of the contract I was told by Mr. P. F. Caudill, Project
Engineer and by Mr. arlysle Brown of your office, that the other [Mark B2
footing for Bay 4] was cancelled and that I should expect payment only for the
number of cubic yards of concrete placed.

The contractor also pointed out that the two Mark B2 footings were
larger than the 44 other footings (7.37 cubic yards of concrete each,
compared with about 0.9 cubic yard average for the others) and that
the Mark B2 footings required considerably less forming material
and labor. He stated that the bid schedule compelled him to bid an
average price for reinforced concrete footings and that the Governmuent, by deleting part of the work which was the least costly to perform, had, in effect, increased the average cost per cubic yard for the
remaining quantities.
Counsel for appellant, by letter of February 2, 1961, filed a claim
on behalf of appellant in the amount of $935.17, based on the following
computations:
Work performed in excavating for Bay 4 footing, 22/3 cubic yards
@2$6.60____--_--_-- ____--_-- _______--___--___--_-_______ $17. 60
Work deleted, 7.37 cubic yards of concrete @ $143.00, less credit of $18.50
per cubic yard of ready-mix concrete not purchased-------------- _ 917. 57
Total claim -_-----------__----__--_--_____--__--_--___$935.17

Mr. V. E. Taylor's reply of February 16, 1961, to appellant's counsel,
called attention to the fact that the only work actually performed was
the excavation for the footing, at a contract value of $17.60. No itemization of other actual costs were furnished by appellant, although
Mr. Schweighardt had based his claim in part, at least, on the fact
that he had purchased form lumber and steel for the footing. However, the form lumber was actually used in construction of the Mark
B2.footing in Bay 3, hence it was not a total loss. Mr. Taylor's letter
suggested an adjustment of $200, based on 20 percent of the approximate contract value ($1,000) of the deleted work. This was rejected
by appellant's counsel in his letter of February 20, 1961.
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In his decision of June 21, 1961, the contracting officer found that
appellant was entitled to an adjustment pursuant to the Changes
clause of the contract in the amount of $352.60, stating:
* * * The action of the contractor in planning for the maximum work that
the Government might order was not unreasonable. * * i

Because of the lack of data as to itemized costs (requested by the
Government but not supplied by the Contractor) to support the claim,
the contracting officer based his figures on the contract drawings and
available price lists, as follows:
Structural excavation, 223 cubic yards @ $6.60--_____
$17. 60
Reinforced concrete footing, materials and direct labor costs
to contractor…
___---- ________________--_-__-___-$185. 00
Plus equitable adjustment other factors--_
200.00 335. 00
Total adjustment…8

_____________--

____--_--_____-_-__-___

352. 60

On July 17, 1961, Mr. Schweighardt appealed from this decision.
The appeal relies on the unsupported statement by Mr. Schweighardt
that he had incurred all of the costs of performing the work of constructing the Mark B2 footing in Bay 4. But, as the contracting
officer's decision points out:
* * However, there is no evidence that the laborers were paid by the contractor for work not performed. *

Mr. Schweighardt, in his letter of November 21, 1960, made a statement pertinent to this factor of his claim:
* One [cement] finisher was released after the one footing was completed,
the other remained until the end of the contract, and although there were days
he did not work at all he was available and was being paid subsistence. * * *

We conclude that a fair inference to be drawn from the foregoing
is that the cement finisher was not paid wages when he did not work,
and that on such occasions he received subsistence only. The payrolls
submitted with the appeal file show that wages were paid for cement
finishing work on other structures, such as the control house and manholes, from October 12 to October 24, 1960. All work was completed
as of November 1, 1960. However, after October 17, 1960, there were
no employees on the contractor's payroll who were classified as cement
finishers.
There is no doubt that the deletion of the Mark B2 footing for Bay
4 amounted to a constructive change order, for which appellant was
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entitled to an equitable adjustment pursuant to the Changes clause.
Appellant has cited Peter Kiewit Sons' Co. v. United States,3 as
authority for the proposition that the Government, by failing to issue
a change order for the deletion of work, may not force the contractor
to take a loss. We are in full agreement with that principle. But no
evidence has been submitted by appellant that the contractor took a
loss on this contract as a whole. In order to enable the application of
the principle, the contractor must establish his costs of complying
with the change. 4 It is not sufficient for the contractor to say merely
that he is entitled to the full contract price for the work that was
deleted (less concrete not purchased). The Kiewit case does not
stand for the proposition that a contractor, by alleging that he incurred all of the costs incident to performance of deleted work not
performed, without any proof as to the items of costs involved, may
recover the contract price for work not performed.
We have held consistently that mere allegations are not proof of
essential facts which are disputed.'
The Board considers that the decision of the contracting officer
was eminently fair, in the light of his inability to obtain evidence of
itemized costs from appellant. In the absence of such evidence, the
decision of the contracting officer must be affirmed. The Board wishes
to make it clear, however, that our denial of the appeal does not
prevent completion of the equitable adjustment described in the decision of the contracting officer.
Conclusion
The appeal is denied.
THOMAS M. DuEsTON, Member.

I CONCUR:
PAUL

H.

GANTT,

Chairman.

2 109 Ct. C1. 517 (1947).
4 f. Henly Construction Company, IBCA-249 (December 7, 1961), 61-2 BCA par. 3240,
4 Gov. Contr. 49(b).
'Duncan Construction Company, IBOA-197 (February 1, 1961), 61-1 BA par. 2932,
3 Gov. Contr. 180(r); AAA Construction Company, IBCA-55 (November 26, 1957), 64
I.D. 440, 442, 57-2 BOA par. 1510.
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TRANSFER OF REAL AND PERSONAL PROPERTIES TO THE STATE
OF ALASKA PURSUANT TO SECTION 6(e) OF THE ALASKA STATEHOOD ACT
Alaska: Statehood Act
The legislative history of section 6(e) of the Act of July 7, 1958, clearly
indicates that Congress intended to limit the application of section 6(e)

to transfers of property, real and personal, which has been used solely
for the purposes of conserving and protecting Alaskan fisheries and wildlife
under the provisions of the State laws cited in the Act.

Alaska: Generally
Legislative grants must be construed strictly against the grantee lest they
be enlarged to include more than what was intended.

Alaska: Generally
Section 45(a) of the Alaska Omnibus Act permits the transfer of real and
personal property to the State, if it is determined that a Federal function
has been terminated or curtailed and has been or will be assumed by the
State.

Alaska: Generally
The authority of any Commission appointed pursuant to section 46(a) of
the Alaska Omnibus Act is limited to the consideration of factual disputes
only and such a Commission has no authority to pass upon questions of
law or to resolve disputes respecting the proper interpretation of the statute.

NI-366348
To:

March 11, 1963

SECRETARY OF THE INTERIOR.

SUBJECT: TRANSFER OF CERTAIN PROPERTY IN ALASKA TO THE STATE.

The question has been raised whether the State of Alaska is entitled to the transfer, pursuant to section 6(e) of the Act of July 7,
1958 (72 Stat. 339), of certain properties, real and personal, located
within Alaska and presently utilized by the Fish and Wildlife Service
of this Department.
By letter dated June 7, 1961, this Department advised the Governor of Alaska that the properties in question (a list of these properties is found in a letter, dated October 11, 1961) were not used solelv
for the purposes set forth in section 6(e) of the Act of July 7, 1958,
and therefore would not be transferred. The Governor was also advised that we would periodically review the matter to determine if
any of these properties could be transferred to the State pursuant to
section 45 (a) of the Alaska Omnibus Act (73 Stat. 141). Sub-
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sequently, we agreed, after discussions with the State's Attorney
General, that we would reconsider the entire question and advise the
State further. A meeting was held in Washington, D.C., on December
19, 1962, with Mr. George N. Hayes, the Attorney General of the State
'of Alaska, to discuss our interpretation of section 6(e) and it was
agreed that upon reconsideration we would advise him in writing of
'our decision.
The pertinent provisions of section 6(e) are as follows:
All real and personal property of the United States situated in the Territory
-of Alaska which is specifically used for the sole purpose of conservation and protection of the fisheries and wildlife of Alaska, under the provisions of the Alaska
-game law of July 1, 1943 (57 Stat. 301; 4 U.S.C., secs. 192-211), as amended,
and under the provisions of the Alaska commercialfisheries laws of June 26, 1906
(34 Stat. 478; 48 U.S.C., secs. 230-239 and 241-242), and June 6, 1924 (43 Stat.
465; 48 U.S.C., sees. 221-228), as supplemented and amended, shall be trans-

ferred and conveyed to the State of Alaska by the appropriate Federal agency:
Provided, That the administration and management of the fish and wildlife
resources of Alaska shall be retained by the Federal Government under existing
laws until the first day of the first calendar year following the expiration of
ninety legislative days after the Secretary of the Interior certifies to the Congress that, the Alaska State Legislature has made adequate provision for the
administration, management, and conservation of said resources in the broad
national interest: Provided, That such transfer shall not include lands with-

'drawn or otherwise set apart as refuges or reservations for the protection of
wildlife nor facilities utilized in connection therewith, or in connection with
general researchactivities relating to fisheries or wildlife * * * [Italics supplied.]

It is the contention of the State of Alaska that the statute in question
'should be liberally construed in favor of the State. Under such interpretation the State contends that the phrase "* * * property * * *
which is specifically used for the sole purpose of conservation and protection of the fisheries and wildlife of Alaska, * * * as used in the
statute, includes property which is also used in the performance of
various authorized Federal functions which are continuing in nature.
Hovever, reference to the limitations set forth in the Act itself, the
legislative history of the Act, and the application of the canons of
construction, lead inevitably to the conclusion that section 6(e) of
the Act must be construed much more narrowly.
First, the interpretation urged by the State of Alaska ignores the
limitations imposed by the language immediately following the abovequoted phrase. The second phrase limits the property available to

the State to that which is used for the sole purpose of conservation
and protection of the fisheries and wildlife of Alaska, "* * * under
the provisions of the Alaska game law of July 1, 1943 [Citations]
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and under the provisions of the Alaska commercial fisheries laws of
June26, 1906 [Citations] * * *." Reference to the Senate and House;
reports indicates clearly that Congress intended by the insertion of the
last-quoted portion of the statute, to limit the application of section
6 (e) to transfers of certain specific property which is or has been used.
solely for the purposes enumerated in that section. In the Senate.
reports (S. Rept. No. 1163,85th Cong.) on S. 49, the Senate Committee
on Interior and Insular Affairs analyzed section 6 (e) as follows:
Subsection 6(e) directs the transfer to the State of Alaska of all real and
personal property which is owned by the United States, situated in Alaska,
and used for the sole purpose of conserving and protecting Alaskan fisheries.
and wildlife under the provisions of the statutes cited in the subsection. How-.
ever, such transfer shall not include the following: (1) lands set apart as,
wildlife refuges or reservations, (2) facilities utilized in connection with wild-.
life reservations or refuges, or (3) lands or personal property utilized in coltnection with general research activities relating to fisheries or wildlife. [Italics
supplied.]

Similarly, the House Committee on Interior and Insular Affairs in
a report (H. Rept. No. 624, 85th Cong.) on H.R. 7999 stated:
Subsection [6] (e) provides for the transfer and conveyance of all United
States property used for conservation and protection of fisheries and wildlife.
to the State of Alaska. It also provides that said transfer shalt not include
withdrawn lands used in general wildlife and fisheries research activities. * *
[Italics supplied.]

Clearly, Congress intended to transfer to the State, by operation of
section 6(e), only such real and personal property as may be used`
solely for the purposes of management, conservation and protection,;.
of Alaskan fisheries and wildlife under the provisions of the Alaska.
game laws and the Alaska fisheries laws.
It has long been held * * that all federal grants are construed.
in favor of the Government lest they be enlarged to include more than
what was expressly included." United States v. Grand River Damn
Authority, 363 U.S. 229, 235 (1960), rehearing denied 364 U.S. 855..
See also United States v. Michigan, 190 U.S. 379, 401 (1903)-, and
United States v. Union PacificRailroad Co., 353 U.S. 112, 116 (1957)..
Since section 6 (e) was intended as a grant of certain specific Federal
properties to the State, it must include only those properties expressly
referred to, and not those needed: for the continued performance of
authorized Federal functions even though the same property mayhave been used to manage Alaska fish and wildlife resources.
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Thus, upon a determination that the properties in question were
used so7 ely for the purposes set forth above, those properties should
be transferred to the State. However, we find that very little, if any,
of the properties utilized in Alaska prior to Statehood were used solely
for the purposes set forth in section 6(e), since the Department carried out its dual functions, territorial and Federal, using all of the
properties under its control. The legislative history of the Statehood
Act clearly indicates that Congress was not aware, when considering
H.R. 7999, of this historic dual use of properties by this Department
in Alaska. Congressman Aspinall, Chairman of the House Committee on Interior and Insular Affairs, makes this clear on the floor of
the House (105 Cong. Rec. 9472, 86th Cong. 1st Sess.) when he
explains the purpose of section 45(a) of the Alaska Omnibus Act
(73 Stat. 141), as follows:
This legislation [H.R. 7120] was introduced at the request of the President
of the United States.
*

*

*

*

*

*:

*

H.R. 7120 was prepared in the Bureau of the Budget after consultation with
all agencies of the executive branch administering Federal statutes which were
affected by the admission of Alaska into the lTnion. The bill deals with PederalState relations and matters affecting the scope of Federal operations in Alaska.
*

*

*

.*

*

*

*

Section 45 authorizes the President, until July 1, 1964, to transfer, without compensation, all real and personal property pertaining to any Federal function in Alaska which is terminated or curtailed and which is assumed by the
State. At present it is contemplated that general authority would be used to
transfer * * *, some fish and game management equipment, including boats and

aircraft.
The justification for such transfers * * * rest on the following points:
First. In each case, the State of Alaska is assuming a function [including
the management of their fish and wildlife resources] heretofore the responsibility
of the Federal Government.
*

*

*

*

*

*:

*

Second. To enable the State to assume those responsibilities now, and to prevent the Federal responsibility from continuing indefinitely, it is necessary and
practical to turn over to the State certain property used by the United States
in the performance of those functions.
*

*

*

*

*

:C

*:

Third. No property is to be transferred unless it is ecess to United States
needs in Alaska and unless it relates to a function taken over by the State * * *
The Federal Government will retain all property needed for continuing Federal functions * * *

[Italics

supplied.]

Thus, the properties sought by the State of Alaska may be transferred to the State pursuant to section 45 (a) of the Alaska Omnibus
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Act, if it is determined that a Federal function has been terminated
or curtailed and the performance of the function or substantially
the same function has been or will be assumed by Alaska pursuant
to the Act of July 7, 1958, spra, or the Alaska Omnibus Act, supra.
Even if such a determination is made, the question of whether the
property should or should not be transferred is discretionary in the
Secretary (see E.O. No. 10857, 25 F.R. 33). The Fish and Wildlife
Service has advised us by memoranda, dated December 18 and 19,
1962, that the properties are presently needed to carry out continuing
Federal activities in Alaska.
We now understand that Governor Egan has requested that procedures should be set in motion pursuant to section 46 of the Alaska
Omnibus Act, szbpra, to establish a temporary commission to settle
the dispute. Section 46 (a) of the Act provides:
(a) In the event any disputes arise between the United States and the State
of Alaska prior to January 1, 1965, concerning the transfer, conveyance, or
other disposal of property to the State of Alaska pursuant to section 6(e) of
the act of July 7, 1958 * * *, or pursuant to this Act, the President is athorized (1) to appoint by and with the advice and consent of the Senate a
temporary commission of three persons, to consider, ascertain, adjust, determine, and settle such disputes, and (2) to make such rules and regulations
as may be necessary to establish such temporary commission or as may be necessary to terminate such temporary commission at the conclusion of its duties.
In carrying out its duties under this section, such commission may hold such
hearings, take such testimony, sit and act at such times and places, and incur
such expenditures as the commission deems necessary. No commission shall be
appointed under authority of this subsection after June 30, 1965. [Italics
supplied.]

I have concluded that a Commission appointed pursuant to section
46(a) of the Omnibus Act has authority to settle only factual disputes as to what property is subject to transfer to the State in accordance with section 6(e) or 45(a). However, such a Commission has
no authority to pass upon questions of law or to resolve disputes
respecting the proper legal interpretation of the statute. The Report
of the House Committee on Interior and Insular Affairs (H. Rept.
No. 369, 86th Cong.) on H.R. 7120, later enacted as the Alaska Omnibus Act, states in pertinent part as follows:
Section 46 provides for the establishment; should the need arise, of a temporary three member Commission to hear and settle any dispute between the
Federal Government and Alaska concerning the transfer of Federal property
to the State. In both the Statehood Act (notably sec. 6(e) ), and this bill * * ,
provision is made for the transfer or conveyance of certain Federal property
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If the respective governments should not agree as to what propefty,

is comprehended by suc sections, the President would be authorized to appoint

a temporary Commission to settle the dispute.

The Commission would make no.

money settlements, but would merely decide which jurisdictionis entitled to the

disputed property. Members would receive $50 per day, would be reimbursedfor travel, and would receive a per diem allowance when away from their usual
places of residence. Committee amendments to this section have been pointed
out above. Italics supplied.]

Furthermore, the decisions of the Commission, even as to. factual
disputes are not intended to be final. In this regard, the House
Report (H. Rept. No. 369, 86 Cong.) contains the following relevant.
language:
The committee marked up in several respects the original proposal relating to,
the potential establishment of a Commission to settle disputes arising out of theproperty transfer provisions of this act and of section 6(e) of the Alaska Statehood Act: (a) It has provided that the Commissioners shall be appointed with,
the advice and consent of the Senate; (b) it eliminated a provision making the
Commissioners' decision "final and conclusive for all purposes"; (c) it has in-.

serted a final date for any appointment of a Commission. The committee understands that it will be given an opportunity to review such rules and regulations
as a Commission, if appointed, may set up. [Italics supplied.]

Since the dispute in the present case is purely legal and a Commission
appointed under section 46 of the Alaska Omnibus Act would have no
authority to resolve purely legal questions, and since there is no disagreement as to the facts regarding the use of the property in question,,
a Commission would have no jurisdiction in this case.
In summary, it is concluded that section 6(e) must be strictly con-;
strued; that the properties in question should not be transferred to thes
State unless they were used by the Federal Government solely for the
purposes of conserving and protecting the fish and wildlife of Alaska,
under the provisions of the Alaska game laws and the Alaska, fisheries
law; that none of the properties in question were used solely for these
purposes by the Federal Government. Therefore, the request of the
State for the transfer of properties pursuant to section 6 (e) is deniedIt is further concluded that a Commission appointed pursuant to,
section 46 of the Alaska Omnibus Act would have no jurisdiction tosettle the present dispute since that Act authorizes the estblishment.
of a Commission for the purpose of resolving factual disputes and not-,
for the purpose of deciding legal issues respecting the interpretations
of the statute.

FRANX J..

ioA.,
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CLAIM 01FHAROLD D. JENSEN
TA-227 (IR)

Decided March 14,1963

Irrigation Claims: Generally
Under Public Works Appropriation Acts, an award may be made only upon
a showing that the damage was the direct result of nontortious activities
of employees of the Bureau of Reclamation.

Irrigation Claims: Generally
A direct cause has been defined as a eause without which the injury would
not have occurred, and which by itself is a self-sufficient cause of the injury.

Irrigation Claims: Generally
Each claim must be considered on its own peculiar facts and merits. The
payment of any claim does not necessarily assure the payment of another
claim o the mere allegation that it is similar or identical.

Irrigation Claims: Water and Water Rights: Seepage
In dealing with subterranean water, it is rare that conclusions can be drawn
with mathematical precision. Such precision is not necessary. Reasonable
and logical conclusions can and must be drawn from the evidence presented,
and a decision will then be rendered consistent with the preponderance of
the evidence.

Irrigation Claims: Water and Water Rights: Seepage
When a claim is made that seepage water from a Bureau of Reclamation
irrigation structure has damaged private property, it is not necessary to
a proper denial of the claim under the Public Works Appropriation Acts to

have a finding as to the source of the water causing the damage. It is
necessary only that there be a finding based on the evidence that the damage
was not the direct result of nontortious activities of employees of the Bureau
of Reclamation.
APPEAL

ROM ADMINISTRATIVE DETERMINATION

ir. Harold D. Jensen, Star Route, Connell, Washington, by and
through his attorney, Mr. Fred Shelton, of Othello, Washington, has
timely appealed from the administrative determination (T-P-183
(Jr.)) of July 17, 1961, of the Acting Regional Solicitor, Portland
Region, Portland, Oregon, denying his claim in the amount of $1jO08.58. Mr. Jensen, alleges that during the 1957 season 6.3 acres of beans
were destroyed by seepage from the Potholes East Canal, an irrigation
structure of tie Coluibia Basin Project of the Bureau of Reclamation.
In the original determination, the Acting Regional Solicitor denied
the claim under the Federal Tort Claims Act because "The claimant
has not alleged nor do any of the circumstances establish negligence on
the part of the United States or its employees that would justify a
'26 U.S.C., 1958 ed., sec. 2671 et seq.
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recovery herein * * *." He also denied the claim under the Public
Works Appropriation Act 2 -because in this instance the "* * * canal
leakage by legal definition is not a direct cause * * * "of the damage.
It is clear from the notice of appeal that the appellant: does not
seek to have the original determination reversed on any theory of
negligence on the part of the Government or its employees. The
appellant does not allege negligence, nor does the investigation reveal
any negligence. Therefore, the denial of the claim under the Federal Tort Claims Act in the original determination is affirmed.
The notice of appeal states, "* * * the claimant suffered loss directly
through the nonnegligent activities of the Bureau of Reclamation * * * and is therefore compensable under Public Law 87-65." 3
This places the appeal directly within the ambit of the Public Works
Appropriation Act. Under the current Act, and its predecessors,
awards may be made only upon a showing that the damage was the
direct result of nontortious activities of employees of the Bureau of
Reclamation.4
*The appellant's land, Farm Unit 14, Irrigation block 11, Columbia
Basin Project, Franklin County, Washington, and its topography
are described in the original determination. These descriptions will
not be repeated in this determination, except in so far as necessary
to decide this appeal.
The notice of appeal excepts to the original determination in general in that it is contrary to fact or contrary to law or both.
Specific objections may be summarized as follows:
1. The interceptor drain constructed between the Canal and appellant's land before the 1957 crop season did not prevent the water
leaking from the Canal from reaching the appellant's land. "The
new interceptor drain merely collected the water to further cast it
upon claimant's land."
2. The investigating officer's report, quoted in the original determination, "*
* concludes that this seepage from the canal could
not have caused the water in the claimant's basement * *
No
claim is made for water in the basement. "The investigating officer
makes no finding as to the source of water which damaged the
beans, which is the gravamen of the issue** *."
2 Both the original determination and the notice of appeal refer to Public Law 8-65
(75 Stat. 144). This is a Joint Resolution of Congress which among other things, continued the appropriations made to the Bureau of Reclamation under the Public Works
Appropriation Act, 1961, 74 Stat. 743, until the Public Works Appropriation Act, 1962,
75 Stat. 722, became effective. This appeal will be considered under the currently applieable Public Works Appropriation Act, 1963, 76 Stat. 1216.
31bid.
'Northern Pacific Railway Co., T-560 (Ir.) (May 10, 1954), and administrative determinations cited therein; 39 Op. Atty. Gen. 425 (1940).
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3. The conclusion that the damage was caused by the claimant's
own irrigation water "* * * is a speculative assumption * *
4. It is not true that the wet land is located in a shallow swale.
"The swale ol this land is located Northwest of the damaged bean
crop."
5. "Damages under similar facts were awarded for the 1957 year,
to neighboring farms, and the claimant's position is not essentially
different."
The specific exceptions will be considered in the order in which
they are listed.
1. Interceptor Drain
Concerning the first exception the memorandum from the Chief,
Drainage Branch, Ephrata, Washington, to the Field Solicitor, Ephrata, Washingtonj states, in part:
Observation well readings on October 6, 1957, indicated ground water level
elevations on the eastern part of F arm Unit 14 as follows-91&.6 adjacent to the
Potholes Canal, 917.6 adjacent to the north side of the tile drain, 916.3 adjacent
to the south side of the tile drain, 914.4 midway between the tile drain and the
bean field, 913.3 at the north edge of the bean field. On November 6, 1957, the
ground water elevation was 913.6, 450 feet south of the bean field and was 911.8
near the farmstead at the southeast corner of the unit. The Potholes Canal
was unwatered about October 25, 1957. The ground surface of the bean field lies
approximately between elevations 917 and 920, indicating that at the close of
the irrigation season the ground water level in the vicinity was no higher than
4 feet below the ground surface, and that the pressure gradient acting on the
movement of ground water from the north was only 3 feet in the 550-foot distance from the drain to the bean field.
A similar north-south observation line on the west part of Farm Unit 15 shows
the following ground water surface elevations on October 6, 1957: 922.5 adjacent
to the canal; 917.7 immediately north of the drain; a dry bottom at elevation
:916.3 immediately south of the drain; 916.7, 112 feet south of the drain; and
913.7 300 feet east of the northeast corner of the bean field under discussion.
These data indicate that no ground water at elevations capable of causing seepage damage to the beans was moving past the drain line from the Potholes Canal,
at the close of the 1957 irrigation season at a time when the influence of canal
seepage on the ground water levels would have been at a maximum.

The same memorandum indicates that ieasurements of flow in the
drain taken in 1957 showed
* * that
-* the drain was intercepting
ground water at a rather uniform rate across Farm Units .14 and 15
and was conveying it westward, out of the area * *
We agree with these factual findings and conclusions and find that
the first exception is without merit..
Office Memorandum, dated September 6, 1961.
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2. Damage to Beams
In the second exception the appellant seizes upon the circumstances
that the original determination quoted that part of the investigating
officer's report which concluded that the seepage from the canal could
not have caused the water in the appellant's basement, but made no
specific finding as to the source of the water which damaged the beans.
The notice of appeal correctly notes that no claim was nade for water
in the basement. However, Mr. Jensen did mention the water in his
basement, apparently in an attempt to bolster other aspects of his
claim. The water in the basement * * * shows that a high water
table existed at this location, remote from the Potholes Canal, and on
the opposite side of the bean field at an elevation similar to that immediately south of the drain."
Further, the investigating officer did
state his opinion as to the source of the water which damaged the
beans. The original determination at page three states:
Based on this evidence and the reports of drainage engineers, it is the opinion
of the Investigating Offlcer that canal seepage in 1957 was effectively neutralized
by construction of the drain and the saturation on this unit was caused by claimant's own applied irrigation water.

Of course, it was not necessary for either the investigating officer
or the Acting Regional Solicitor in the original determination to decide the source of the water which damaged the beans. It was necessary only that the original determination should find that the damage
was not the direct result of nontortious activities of employees of the
Bureau of Reclamation.7 This in itself is the proper ground for the
denial of the claim. Hence, the second exception is without merit.
3. Damage by Iigation Water
The third exception attacks the conclusion that the damage was
caused by the appellant's own irrigation water as being a speculative
assumption. As stated above, it was not necessary to decide the source
of the water which damaged the beans. However, the conclusion
referred to is not a speculative assumption. In dealing with subterranean water, it is rare that conclusions can be drawn with mathematical precision. Such precision is not necessary. Reasonable and
logical conclusions can and must be drawn from the evidence presented, and a decision is then rendered consistent with the preponderance of the evidence. The Acting Regional Solicitor did this in the
original determination.
The third exception is without merit.
6 Ibid.
X Northern Paciflc

Railway Co., supra, note 4.
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4. Location of Wet Land

The fourth exception denies that the land in question is located in
a swale as stated in the original determination. The investigating
officer states:8
* * * the entire north half of this farm is a very shallow swale and is shown
as such on topography maps of the area. This feature was a factor in the drainage studies of the unit. Water surface contours made of the water table are
quite pronounced in showing the condition.

In absence of the presentation of any proof to the contrary, we
must accept this finding as correct. Hence, the fourth exception is
without merit.
5. Aleged Precedents

The fifth exception alleges that damages were paid to appellant's
neighbors for claims essentially the same as this one. Claimant identified neither the claims nor the neighbors. The records of this Department have been searched and reveal no pertinent payments or
payment. Each claim must be considered on its own peculiar facts
and merits. The payment of any claim does not necessarily assure
the payment of another claim on the mere allegation that it is similar
or identical.
The fifth exception is without merit.
The notice of appeal fails to state sufficient grounds to reverse the
original determination.
The consideration of the specific exceptions to the original determination has moved us to a complete review and reconsideration of
the claim. It is clear that if the seepage contributed at all to the appellant's damages, that it was not a direct cause.9
Therefore, by legal definition, canal seepage was not a direct cause
of the alleged damage. The original determination is consistent with
both the law and the facts.
Accordingly, I affirm the administrative determination (T-P-183
(Ir.)) of July 17, 1961, of the Acting Regional Solicitor, Portland
Region, Portland, Orgeon, denying this claim.
FIANK J. BARRY,

-

-

:

~~~~~~~~~~~~~Sosi

8 Officee Memorandum, dated August 24, 1961, from the Investigating Officer to the Field
Solicitor.
A direct cause has been defined as a cause without which the injury would not have
occurred, and which by itself is a self-sufficient cause of the injury. Sangsinetti v. United
States, 264 U.S. 146 (1924).; Christmean v. United States, 74 F. 2d. 112 (7th Cir. 1934).
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ESTATE OF CHARLES WHITE NEZ PERCE ALLOTTEE NO. 66

IA-754

Decided March

7, 1963

Indian Lands: Descent and Distribution: Wills
An Examiner of Inheritance who succeeds one who died subsequent to conducting hearings in a will contest but before entering an order approving
the will or determining heirs must conduct new hearings before he can
validly approve the will or determine heirs unless the parties stipulatethe case may be decided on the basis of the evidence taken by the deceased
Examiner,
APPAL FROX AN EXAMINER OF INHERITANCE, BUREAU OF INDIAN
AFFAIRS

Counsel for Mr. James Andrews White have appealed to the Secretary of the Interior from a decision of an Examiner of Inheritance
dated January 5, 1956, denying the Appellant's petition for a rehearing in the matter of the Estate of Charles White, decreased Nez Perce
Allottee No. 66, whose last will and testament, dated December 5,1950,
was approved by the Examiner on July 22, 1955.
The testator died on February 3, 1952, at the age of 81 years leaving
an estate consisting of inherited interests in trust land appraised for
probate purposes at $26,747.22. He left surviving as his heirs-at-law
Susie White, his wife, and the Appellant, an adopted son.; By the
terms of his will the testator devised all of his trust property to his
half-brother William J. White except for a life estate in a portion of
an inherited allotment which he devised to his wife Susie White. In
his will the testator named the Appellant as a child of a deceased halfsister, his blood relationship to him, and listed other nephews and
nieces by name "to show that I have not forgotten them or any of them,
and that I purposely excluded them and each of them from any
interest, share or distribution in my estate."
Hearings to determine the heirs or probate the will of Charles White
were conducted by an Examiner of Inheritance in Lapwai, Idaho, on
April 14 and 15, 1952, and November 3 and 4, 1952. William J.
White, proponent of the will and Appellee here; was represented by
counsel as were the contestants, the Appellant and Susie White.
The Examiner who conducted the hearings died July 2, 1954,
without having signed an order determining the heirs or approving
the will. In the Examiner's files, however, there were found 56
typewritten pages entitled Analysis of -Testimony Taken April
14-15, 1952, and Nov. 3-4, 1952, at Lapwai, Idaho"; 33 typewritten
pages entitled "Charles White Estate Notes o Briefs", and. 101/?
typewritten pages entitled "Examiner's Conclusions from Study of
Evidence and Briefs." None of these papers were dated or signed.
The Examiner did sign, on March 17, 1954, an "Affidavit of Examiner
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of Inheritance." This affidavit recites that the Examiner became well
acquainted with the testator during the probate of an estate from which
the testator in 1946 had acquired most of his trust property. It continues to the effect that the Examiner from that time through 1951
was visited by the testator whenever the Examiner's duties took him
to the Northern Idaho Indian Agency. The Examiner further stated
in the affidavit that the testator at those visits appeared to be in good
health and never appeared to be under the influence of intoxicants or
to have been drinking liquor. He concluded the affidavit with the observation that in his last visit or visits in 1951 with the testator he
observed no noticeable change in him either physically or mentally.
Subsequent to the death of the original Examiner, the contestants
filed a motion to Strike the Record and for a new Hearing which was
answered by the proponent. On July 22, 1955, a new Examiner of
Inheritance entered an Order Denying Motion to Strike and for a New
Hearing. On the same date, without having conducted any hearing
himself, the new Examiner entered an Order Approving Will and
Determining Heirs. Thereafter, on October 25, 1955, he entered an
order amending the order of July 22, 1955, Denying Motion to Strike
and for a New Hearing so that it became instead an Order Denying
Petition for Supplemental Hearing. Sixty days from the date of the
amended order were granted in which to petition for a rehearing. A
timely petition for rehearing was filed by the contestants, Susie White
and the Appellant, and an Order Denying Petition for Rehearing was
entered by the Examiner on January 5, 1956, granting petitioners
sixty days from that date in which to appeal.
Six grounds are set out in the notice of appeal filed by the Appellant. They are:
1. The testator made the will as the result of undue influence;
2. The testator was incompetent to make a valid will;
3. The substituted Examiner failed to nake adequate findings of
fact;
4. The Examiner before whom the hearings were conducted died
before rendering a decision and before making a full and adequate
evaluation of the evidence;
5. The Examiner conducting the hearings exhibited bias, prejudice
and hostility in his notes, which were the basis of the order of the
successor Examiner approving the will; and
6. The first Examiner interjected, his personal knowledge into the
decision of the case.
Appellarit contends on the basis of 1 and 2 that an order should
have been entered to set aside the will and distribute the estate to
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the natural heirs or in the alternative, on the basis of 3-6, a rehearing should have 'been granted.
The Appellee and proponent of the will, besides taking the position
that the testator was competent to make the will and did not do so
as the result of undue influence, contends that the Examiner conducting the hearings did in fact decide the case on the basis of adequate findings. The undated and unsigned papers found in the Examiner's files constitute such decision in the view of the Appellee.
Further, the Appellee challenges the appeal on the grounds that it
was not timely taken and was not perfected in conformity with the
governing regulations.'
The attack on the notice of appeal on these procedural grounds must
be considered first. On May 9, 1956, the Deputy Solicitor wrote the
attorneys for the Appellant concerning their request for an extension
of time in which to file their brief in support of the notice of appeal.
In considering the extension, the Deputy Solicitor observed that the
attorneys' attention had theretofore been directed to the apparent
failure to comply with the pertinent probate regulations. Such failures were stated to be an apparent late filing of the notice of appeal
with the Superintendent of the Northern Idaho Indian Agency and
omission from the notice of a certificate that copies of the appeal
were furnished the adverse parties, no indication being present that
copies of the notice were actually so furnished. The requested extension of time to file the brief was granted "but with the distinct
understanding that the permission so granted shall not and could not
be regarded as a waiver or suggestion of waiver of any defects whiqh
now appear to exist concerning the lack of compliance with the regu]ations or otherwise."
These observations were made by the Deputy Solicitor on the basis
of the notice of appeal received from the Northern Idaho Indian
Agency through the Examiner which bore an Agency date stamp of
March 6, 1956. As the petition for rehearing was denied by the Examiner's order of January 5, 1956, the last day of the 60-day period
for filing a timely notice of appeal was Monday, March 5, 1956. However, by a letter dated March 5, 1956, to the Examiner, the original
of which is in the probate record, the Acting Superintendent of the
"The pertinent appeal provisions of the regulations are now contained in 25
FR
15.19(a), then 25 CR 81.19(a). The subsection, then as now, reads: "Any personaggrieved by the action taken by the examiner of inheritance on a petition for rehearing
or on a petition for reopening may, within 60 days after the date on which notice of the:
examiner's action is mailed to the interested parties (or within such additional period as
the Secretary, for good cause, may allow in any case), file with the superintendent a
written notice of appeal to the Secretary. Such notice of appeal shall state specifically,
and concisely the reasons for the appeal. Copies of the notice of appeal shall be furnished by the appellant to the exarminpr of inheritance and to all parties who share in
the estate under the decision of the examiner, ad the notice of appeal shall contain a
certificate stating that this has been done."
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Northern Idaho Indian Agency referred to a separate letter of the
same date to the Examiner in which a notice of appeal prepared by
the Appellant's attorneys had been transmitted to the Examiner. The
first mentioned letter continued by saying -that the Appellant, subsequent to the dispatch of the referenced letter, had come to the Agency
with a notice of appeal which he had signed tat date, March , 1956,
and this second notice was transmitted with the Acting Superintendent's letter. On this record we are satisfied that a timely notice
of appeal was filed with the Superintendent on March 5, 1956.
On the question of furnishing a copy of the notice of the appeal
to the Appellee, it is conceded by Appellant that a copy was not sent
to him at the time of filing the notice but at a later date. Appellant
argues that the delay in service has not inconvenienced Appellee or
prejudiced his substantive rights. The Appellee states in his brief
on this point that the appeal was not perfected in conformity with the
regulations and is therefore subject to dismissal. Since there is no
showing of an adverse effect upon the rights of the Appellee, we are
not pursuaded dismissal of the appeal on this ground would be
justified.
We next turn to the question whether in the circumstances of this
case the death of the Examiner who conducted the hearings required
his successor to hold new hearings on which to base the order approving the will which such successor entered.
The Examiner who entered the approval order of July 22, 1955,
ruled at the time he denied Appellant's petition for rehearing that
the Administrative Procedure Act 2 does not pertain to or govern the
activities of his office. We cannot support this conclusion. Where
restricted Indian property is concerned, the determination of heirs
and approval of wills are governed by the Departmental regulations 3
promulgated under the authority granted by the Act of June 25,
1910.4

Express provision is made in 25 CFR 15.2 and the 1910 Act

for notice and hearing in these matters. Thus such proceedings fall
within the adjudication provisions of the Administrative Procedure
Act which cover "every case of adjudication required by statute to be
determined on the record after opportunity for an agency hearing" '
and are not within the exceptions thereto.
Section 5(c) of the Administrative Procedure Act provides:
* 8 * ThO shine
fficers who Vieside at the rcption of evidence pursuant
to keitif6i 7 lil
haie the reco6smesided decisionn or iitihi dcision required
by section 8 except where such oeers becnme unavailabie to the ageney. * * *
*Act

of June 11, 1946, 60 Stat. 237, as amended; 5 US.C. see. 1001 et seq.

2 25 CPR, Part 15.

3 Stat., 855, as amended; 25 U.S.C. sec. 372 et seq.
SSec. 5 of the Act of June 11, 1946, 60 Stat. 237, 239, 240; 5 UTS.C. sec. 1004.

e Ibid.
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The question posed by this part of the Administrative Procedure
Act in this case is whether, since death made the Examiner uliavailable who presided at the reception of evidence, the substitute Examiner may enter an order without hearing the case. The parties
apparently agree that Gaimble-Skogmo, Ic. v. Federal Trade CommIission establishes the necessity for a hearing by the new Examiner
if the credibility of witnesses who testified before the Examiner who
became unavailable i an issue." They differ as to whether an issue
of witness credibility confronted the Examiner who entered the order
of July 22, 19554
Appellant contends that as no specific findings or decision were
made by 'the deceased Examiner the substitute Examiner had to
evaluate the testimony of. the witnesses who appeared before his
predecessor-those for the Appellant testifying to the efrect the testator had become mentally incompetent because of excessive drinking
and those for the Appellee contra. Appellee, on the other hand,
takes the position that the previously described unsigned and undated
papers which were found in the Examiner's files constitute a decision
of the case so that the entry by the substitute Examiner of the order
of July 22, 1955, was a purely ministerial function.
An examination of the 56 pages of the Analysis of Testimony 33
pages of the Notes on Briefs, and 101 pages f the Examiner's
Conclusions from Study of Evidence and Briefs convinces us that
although they may disclose the general direction in which the deceased
Examiner was headed they do not constitute the unsigned determination of the case argued by the Appellee. They appear to us to
represent only a digest and analysis of the fairly considerable record
and briefing in the case preparatory to the drafting of an order
approving the will or determining heirs.
But even if we were to agree, which we do not, that no credibility issues were passed upon by the substitute Examiner because
of their determination by the deceased Examiner, we would still be
unable to affirm the order of July 22, 1955, based on the original
Examiner's conclusions. The execution by the deceased Examiner
of his affidavit of March 17, 1954, relative to his personal knowledge
of the testator casts such doubts on his objectivity in handling the
F. 2d 106 (8th Cir. 1954).
Where there is no credibility issue involved concerning evidence received by a hearing
examiner who becomes unavailable before a decision is made, as In Art National Manus
facturers Distributing Co. v. Federal Trade Commission, 298 F. 2d 476 (2d Cr. 1962);
vert. denied 370 U.S. 939 (1962); rehearing denied 371 U.S. 854 (1962), or where the
parties so stipulate, a decision may be properly made on the basis of the evidence taken
by the unavailable examiner.
T211
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case that we would find it necessary for this reason alone to require
a new hearing of the case before another Examiner.
In light of these conclusions, which require that a new hearing
be held, it is nnecessary to consider the other grounds of appeal and
nothing herein is intended to indicate an opinion with respect to
them.

Therefore, pursuant to the authority delegated by the Secretary
of the Interior to the Solicitor, 210 Departmental Manual 2.2A (3) (a),
the Order Denying Petition for Rehearing is reversed and the present
Examiner of Inheritance is directed to set the case for rehearing at
the earliest practicable date.
FRANK J.

BARRY,

Solicitor.

REGULATION OF SEA OTTERS WITHIN TIE THRIEE-MILE LIMIT
Tish and Wildlife Service
Although the Fur Seal Act of 1944 prohibits the taking of sea otters, there
is no international agreement or treaty, which can be found, as a basis
for the protection of'sea otter either at sea or within the territorial waters
of the United States.
. The intended purpose of the Fur Seal Act of 1944 was to regulate persons
uinder the jurisdiction of the United Sta-tes.
The Congressional intention of the Fur Seal and Alaska Statehood Acts
- taken as a whole was to protect sea otters in the high seas and leave the
regulation of sea otters within the three-mile limit to the States.
: The Fur Seal Act of 1944 fully protects fur seals both on the high seas and
within the territorial waters of the States.

Submerged Lands Act: Generally
Section 6i(m) of the Alaska Statehood Act provided that the Submerged Lands
Act of 1953 was applicable to Alaska.
Since section 6(m) of the Statehood Act extended to the new State the
provisions of the Submerged Lands Act, then the marine animal and plant
life throughout the submerged lands, including those lands covered by the
Alaska Tidelands Act, was granted to the State.
It is clear from the expressed language of section 6(m) of the Statehood Act
that Congress intended the Submerged Lands Act to be applicable to Alaska
in the same manner and to the same extent as all other States of the Union.

-36650

7k-arch 29,1963
M

To: DIRECTOR, BUREAU. OF SPORT FISHERIES AND WILDLIFE
SUBJ-ECT: STATUS OF LAWS APPLICABLE
ALASKA'S TRRITORAL WATERS.

TO SEA OTTERS

WITHIN

This responds to your memorandum, dated November 20, 1961, in
which you requested our opinion as to whether the State of Alaska
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has the sole responsibility for the management, including the harvesting, of sea otters within its territorial waters.
The Fur Seal Convention, signed at Washington July 7, 1911 (37
Stat. 1542), prohibited both pelagic sealing in the waters of the
North Pacific Ocean and the killing of sea otters beyond three miles
from the shore. Article IV of the Convention exempted, with some
limitations, the Indians, Ainos, Aleuts and other aborigines from
the provisions of the convention. The Convention was then implemented by the Act of August 24, 1912 (37 Stat. 499). It prohibited
persons, subject to the jurisdiction of the United States, from killing
fur seals in the waters of the North Pacific Ocean and sea otters
"beyond the distance of three miles from the shore line of the territory of the United States." Subsequently, the Japanese Government, which was a party to the agreement, abrogated the convention
on October 23, 1940. The Convention was finally terminated in
October 194L.
It was recognized by the United States and Canada that the fur
seals were still in need of protection. Accordingly, the two governments agreed to the Provisional Fur Seal Agreement of 1942, which
had for its purposes the protection of the fur seals of the Pribilof
Islands. This agreement did not, however, include the protection
of sea otters. Similarily, the Interim Convention on Conservation
of North Pacific Fur Seals (8 U.S. Treaties and Other International
Agreements 2288) had for its purpose the protection of fur seals.
but made no mention of sea otters.
The Fur Seal Act of February 26, 1944, as amended (16 U.S.C.
631a et seg.), was enacted to give effect to the 1942 Fur Seal Agreement and to give protection to sea otters. The Act of 1912, Supea, was
specifically repealed by section 18 of the 1944 act. Section 1 (c) of the
1944 act defines sea otter hunting to mean:
* '*the
killing, capturing, or pursuing, or the attempted killing, capturing,
or pursuing, of sea otters at sea, except in waters subject to the jurisdiction of

the United States where other laws are applicable.

Section 2 makes it unlawful for-any person subject to the jurisdiction of the Uinited States to engage in pelagic sealing or the killing of
sea otters in the North Pacific Ocean. Section 3 excepts Indians,
Aleuts or other aborigines, with some limitations, from the provisions
of this act. Section 14 provides that it shall be the dutv of the Presi-

dent to protect the fur seals and tea otter herds.
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The Fur Seal Act, based on the Fur Seal Agreement, prohibits
pelagic sealing at sea "whether within or without the territorial waters of the United States." Although the same act prohibits the taking of sea otters, there is no international agreement or treaty, which
can be found, as a basis for the protection of sea otters either at sea
or within the territorial waters of the United States. It is evident,
however, that Congress, in desiring to protect the sea .otters, intended
that the words "at sea" contained in section 1(c) mean the high seas,
and specifically excepted other -waters of the United States. The
intended purpose, therefore, was to regulate persons under the jurisdiction of the United States, while at the same time recognizing the
general authority of the States to regulate the coastal fisheries. (See
Co'rso v. Tawes, 149 F. Supp. 771; affirmed 355 U.S. 37.)
In 1947 the Supreme Court, in United States v. Cdifornia,332 U.S.
* * that the Federal Government rather than the

19, 38, held "

State has paramount rights in and power over that belt [the threemile marginal sea belt], an incident to which is full dominion over
the resources of the soil under that water area,

* *

-*." Subsequently,

in 1953, Congress enacted the Submerged Lands Act (67 Stat. 29;
43 U.S.C. 1301 et seq.). Section 2 of the act provides:
(a) The term "lands beneath navigable waters" meanse

*

*

*

.*

:*

*

(2) all lands permanently or periodically covered by tidal waters up to but
not above -the line of mean high tide and seaward to a line three geographical
miles distant from the coast line of each such State and to the boundary line of
each such State where in any case such boundary as it existed at the time such
State became a member of the Union, or as heretofore approved by Congress,
extends seaward (or ito the Gulf of Mexico) beyond three geographical miles,
and
*

{*

-

*

*

*

*

(e) The term "natural resources" includes, without limiting the generality
thereof, oil, gas, and all other minerals, and fish, shrimp, oysters, clams, crabs,
lobsters, sponges, kelp, and other marine animal and plant life but does not
include water power, or the use of water for the production of power;

Seotion 3 provides:
(a) It is hereby determined and deelared to be in the public interest that (1)
title to and ownership of the lands beneath nayigable waters within the boundaries of the respective States, and the natural resources within such lands and
waters, and (2) the right and power to manage, administer, lease, develop, and
use the said lands and natural resources all in accordance with applicable State
law be, and they are hereby, subject to the provisions hereof, recognized, confirmed, established, and vested In and assigned to the respective States or
the persons who were on June 5, 1950, entitled thereto under the law of the
respective States in which the land is located, and the respective grantees,
lessees. or successors in interest thereof;
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Section 4 of the act provides:
The seaward boundary of each original coastal State is hereby approved and
confirmed as a line three geographical miles distant from its coast line or, in
the case of the Great Lakes, to the international boundary. Any State admitted subsequent to the formation of the Union which has not already done so
may extend its seaward boundaries to a line three geographical miles distant
from its coast line, or to the international boundaries of the United States in
the Great Lakes or any other body of water traversed by such boundaries. Any
claim heretofore or hereafter asserted either by constitutional provision, statute,
or otherwise, indicating the intent of a State so to extend its boundaries is hereby approved and confirmed, * *.

The Submerged Lands Act, supra, when enacted was applicable only
to the then existing States, and was not applicable to the Territory
of Alaska. In order to rectify some problems regarding the tidelands and submerged lands of Alaska, Congress enacted the Alaska
Tidelands Act of September 7, 1957 (71 Stat. 623; 48 U.S.C. 455 et
seg.). This was interim legislation, section 2(a) of which granted
to the Territory of Alaska "* * * all the right, title, ad interest of
the United States in and to all lands within the Territory of Alaska,
including improvements thereon and natural resources thereof, lying
offshore of surveyed townsites in the Territory, between the line of
mean high tide and the pierhead line." The term "natural resources"
was defined in section 1 to include:
* *
, oil, gas, and all other minerals, but does not include fish, shrimp, oysters, clams, crabs, lobsters, sponges, kelp, and other marine animal and plant
life, * * C'

Section 3 provides:
Any lands which are (1) within the purview of section 2(a) of this Act, and
(2) situated to the seaward of the "coastline" as that term is defined in section
2 (c) of the Submerged Lands Act of 1953 (67 Stat. 29), shall be subject to the said
'Submerged Lands Act and, as to such lands, the Territory shall have equal title,

right and interest as is accorded to States which are subject to that Act' in relation to their similar lands; * * *:

Thus, by the enactment of this statute, the Territory of Alaska was
placed on the same general footing as the States as far as rights to
the submerged lands and mineral resources of the territorial sea adj acent to surveyed townsites were concerned.
Subsequently, the Alaska Statehood Act (72 Stat. 339) was enacted
and section 6 (m) provided that the Submerged Lands Act of 1953
was applicable to Alaska. - It was then held in an Opinion of the Solicthat after Statehood the
'itor, dated January 19, 1961 (-36600),
Alaska Tidelands' Act"" * * was still of full force and effect, the
grant thereunder becoming, in effect, merged with that of the 'Submerged Lands Act."
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This merger exists only as to the area and resources covered by the
Alaska Tidelands Act of 1957. That act expressly excluded from the
grant to the Territory of Alaska marine animal and plant life. Section 6 (k) of the Statehood Act transferred to the State of Alaska the
grants previously made by the Alaska Tidelands Act. However, since
section 6(m) extended to the new State the provisions of the Submerged Lands Act, we have no alternative but to say that the marine
animal and plant. life throughout the. submerged lands, including
those lands covered by the Alaska Tidelands Act, was granted to the
State by section 6 (m).
Congress, by enactment of the Submerged Lands Act. has, in effect,
relinquished to the coastal States the paramount sovereign ight and
title of the United States in the submerged lands' of the territorial
sea to the extent and within the limits stated, in the Act. UnitedStates
v. Louisiatna, 363 U.S. 1 (1960). Included in this grant are the natural resources of the lands and waters within the areas covered thereby, together with "*

* *

the right and power to manage, administer,

lease, develop, and use the said lands and natural resources all in. accordance with applicable State Law * *. (43 U.S.C., see. 1311 (a)
(2).) As indicated above, the term "natural resources," as defined in
the Submerged Lands Act (43 U.S.C., sec. 1301 (e)), is not limited to
oil and gas, but includes the fisheries and other marine life.
The power to manages administer ad develop must of necessity
include the power to regulate. The State of .California has in fact
regulated the' taking of sea:otters, which are defined in Webster's
Third New International. Dictionary as "a rare large marine otter
(Enhydra lutria) of the northern Pacific coasts * * " by prohibiting the taking of sea otters at any time. (See F. & G.C.A., sec. 4700.)
'Section 6(e) of the Alaska Statehood Act provides, among-other
things, that 70 percent of net proceeds from the sale of salskins- and
sea-otter'skins shall be paid'to Alaska after a deduction for the cost of
the United States carrying out the provisions of the Fur-Seal Act., It
then provides:
Nothing in this Act shall be construed as affecting the rights of the United
States under the provisions of the Act of February 26, 1944, as supplemented
and amended, ** *

In a section by section analysis of a bill, S.49, similaz-to the one
,(H.R. 999) that was enacted as the Statehood Act, the Senate Committee stated, "The subsection [sec. 6 (e)] does not change the present
Federal control of seal and sea otter hunting and management." (Report No. 1163, 85th Cong. 1st Sess., page 17.) If we were to interpret
the above provision in the Statehood Act and the statement of the
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Senate Committee to mean that the Federal Government and not the
State shall regulate the taking of sea otters within the three-mile limit,
we would in effect be enlarging the scope of the Fur Seal Act, supra,
to include water specifically excepted by that act. In addition, such a
narrow interpretation would result in Alaska not attaining complete
"title to and ownership of the lands beneath navigable waters * *
and the natural resources within such lands and waters," within its
boundaries as provided in the Submerged Lands Act.
We believe, however, that the expressed Congressional intention of
the Fur Seal and Statehood Acts taken as a whole was to protect sea
otters on the high seas and leave the regulation of sea otters within the
three-mile limit to the States. Further, it is clear from the expressed
language of section 6 (m) of the Statehood Act that Congress intended
the Submerged Lands Act to be applicable to Alaska in the same
manner and to the same extent as all other States of the Union. "The
new State of Alaska is entitled to such powers as have been given to
all states by the Submerged Lands Act, * * * Organized Village of
Kake v. Egan, 14 F. S'upp. 500, affirmed U.S. Supreme Court, March
5, 1962. Alaska, pursuant to the provisions of the Act of 1953, has extended its seaward boundaries to include the marginal and high seas
to the extent permitted and to include the submerged lands (see S.L.A.
1959, ch. 89 sec. 1 et seq.):.
In conclusion, we believe that Alaska may regulate the taking of
sea otters within the three-mile limit. Since proper management or
regulation of the resource includes the harvesting of the resource, such
action by the State is within the purview of the applicable statutes.
However, such State management or regulation does not extend to
areas above the mean high water line within National Wildlife
Refuges where Federal laws are paramount.
We believe it should also be clearly understood that:
(1) The Fur Seal Act of 1944, supra, fully protects fur seals both
on the high seas and within the territorial waters of the States;
(2) The Fur Seal Act of 1944, supra,does protect sea otters, by prohi-biting the taking thereof by persons under the jurisdiction of the
United States on the high seas beyond the three-mile marginal sea
belt; and
(3) The right of Alaska to regulate the taking of sea otters within
the three-mile limit does not extend to the areas specifically recognized
by section 5(b) of the Submerged Lands Act of 1953, supra, and by
section 4 of the Alaska 'Statehood Act.
FRAwK J. BABEY,
Solicitor.

i;-
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A-28657

Oil and Gas Leases: Applications-Oil and Gas Leases: ExtensionsAccounts: Payments

Fees-

Where a departmental regulation requires that the filing fee due in connection with a request for a 5-year extension of an oil and gas lease be paid
'before a certain date, a check for the filing, fee (and rental) filed before,
but erroneously dishonored by the drawee bank after, the pertinent date
will be held to have been paid within the prescribed time.
APPEAL FROM THE BUREAU O LAND MANAGEMENT

Duncan Miller has appealed to the Secretary of the Interior from
a decision of September 2, 1960, by the Acting Director of the Bureau
of Land Management holding that his oil and gas lease Montana
013760, issued effective April 1, 1955, expired by operation of law on
March 31, 1960, at the end of its initial 5-year term.
On March 31, 1960, the appellant filed an application for a 5-year
extension of his lease under section 17 of the Mineral Leasing Act, as
amended (30 U.S.C., 1958 ed., sec. 226; now 30 U.S.C., 1958 ed., Supp.
III, sec. 226-1(a), as amended by the act of September 2, 1960, 74
'Stat. 789). 43 CFR, 1961 Supp., 192.120, the departmental regulation
governing the filing of extension applications, provides in part here
material:
(b) The application for extension must be filed, within ninety days before

the expiration date 'of the lease, on Form 4-1238, "Application for Extension of
Oil and Gas Lease," * * * [footnote reference deleted] or unofficial copies of
tha't form in current use and must be accompanied by a filing fee of $10 which
will be retained as a service charge even though the application is later withdrawn or rejected and, unless previously paid, the sixth year's rental: * * *
43 CFR 192.120(c) provides that:
(c) If during the 90 day period prior to the expiration date of the lease, the
record title holder, assignee or operator files an application or request for an
extension not on the prescribed form or unofficial copies thereof, or fails to
file the 'prescribed number of copies, or pay the sixth year's rental, a notice Will
be issued allowing him 30 days to do so. The application will be rejected if such
filing or payment is not made within the time allowed.

These provisions require that at least an informal request for an
extension of the lease and a $10 filing fee be received in the land office
within 90 days before the expiration date of the lease in order for a
lessee to obtain a single extension of his lease.
On the final day for filing an extension application Miller's application was filed accompanied by his check for $210.50 for the filing fee
and the sixth year's rental. The check was dated March 26, 1960,
and was drawn on the First National Bank of Nevada, Las Vegas,
685314-63-1

70 I.D. No. 4
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Nevada. The Billings land office deposited the check but it was returned by the bank as uncollectible. The appellant was advised of
this by a notice of April 11, 1960, from the land office and asked to
submit a cashier's check, a certified check, a bank draft, or a money
order to replace the remittance. The notice also indicated that a $10
debt was due the Government for the unpaid filing fee. Miller submitted a bank draft for the $10 filing fee on April 25, 1960, which was
25i days after the extension application was required to be filed. In
aland: office decision of April 28, 1960, Miller's application for extension was denied on the ground that the filing fee must accompany
the extension application which, in this instance, was required to be
filed by March 31,1960.
Tie decision held that a personal check which was returned as uneoleible
could not be an acceptable payment of the filing fee and
that the $10 payment of the filing fee on April 25, 1960, could not
place the application in good standing, although the filing fee, being
a debt due the United States, was required to be paid.
Thereafter the appellant also submitted to the land office a check,
'dated' May 14,1960, in paymelit of the sixth year's lease rental. The
land office returned this check to the appellant with a notice dated
May 17 1960, that-appellant's 'oil and gas! lease had expired by operation of law on March 31,1960.
The Acting Director's decision affirmed the rejection of the appellant's application for extension for failure to pay the filing fee
within the' 90-day period before the expiration of the initial 5-year
term of the lease. The decision referred to a departmental ruling that
a lease is properly rejected where the required filing fee is not paid
prior to the expiration of the primary term of the lease. Duncan
Miller, A-28076 (November 16, 1959). The Department has also held
that the submission with an oil and gas lease application. of a check
which is not honored, but is returned marked "Insufficient Funds,"
does not constitute a payment in support of the application. J. Martin
Davis et al., A-26564 (January12, 1953)..
In his appeal to the Director from the land office 'decision holding
that his lease expired by operation of law,-Miller Asserted that failure
to honor the check sent with his application for extension was an
error of the bank and that the bank had promised to write to the
land office to explain this. A letter of June 3, 1960, to the land
office from the Assistant Cashier of the First National Bank of
Nevada at Las Vegas, regarding Miller's check of March 26 1960,
for $210.50 states that:
Recently, we returned a check to:you for $210.50 drawn on this office by, our
customer, Mr. Duncan Miller.
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This check was returned due to an oversight, by one of our bookkeepers and
we ask that if this check is still in your possession that you kindly redeposit it.
Mr. Miller has always maintained a very satisfactory account at this office
and ask that this will in no way reflect on-his credit standing with you. We
are very sorry for the inconvenience we have caused you, please accept our
apologies.

This may be fairly read as meaning that the appellant's account
with the bank was satisfactory when the check of March 26, 1960,
was filed with the land office and when it was returned to the land
office as uncollectible. Moreover, the letter states, in effect, that the
refusal to honor the check was a mistake of the bank, and for purposes
of'this decision the refusal will be so regarded.
The Acting Director held that even if the bank had erroneously
returned the check to the land office as uncollectible, and the failure
to honor the check was a mistake of the bank, the bank 'was the
appellants agent, not an agent of the Government.
The: decisions rejecting the appellant's extension application properly held that the payment of the $10 filing fee submitted by. the
appellant on April 25, 1960, was not a payment within 90 days before
March 31, 1960. lDuncan Miller, supra. Moreover, there is no basis
for modifying the ruling in the J. Martin Davis case, .supra, that
submission with an oil and: gas lease application of a check which is
not honored does not constitute payment in support of an application.
The facts in that case are clearly distinguishable since the- check there
involved remained uncollectible and there was no suggestion that it
could at any time have been regarded as a good tender of payment.
Thus, the only question on this appeal is whether the circumstances
of this case warrant holding that the filing fee paid by Miller's first
check was submitted within the time required by regulation.: The
appellant argues that the Duncan Miller case, supra,is not controlling
in this case because. in the former case, unlike the instant case; no
fee was filed within the 90-day period before expiration of the lease,
He contends that he sublnitted a filing fee within the meaning of the
regulation'applicablehere.
Checks made payable to the Bureau of Land Management that may
be cashed without cost to the Government- are acceptable payment.
of amounts due.' Ordinarily, a check is a conditional payment and'
.

143 CPR 216.30 "Forms of remittances that are acceptable. (a) orms of remittances
that may be accepted by collection officers include cash and currency, and checks, money
orders, and bank drafts made payable to the Bureau of Land Management that may be
cashed without cost to the Government
"(b) Upon receipt of notice that a check or draft, whether certified or uncertified, s
uncollectible, the collection officer should at once take appropriate steps to protect the
interests of the Government
'(c) Whenever the regulations in this chapter require a deposit, or payment, to be
made by certified check, money order, or cash, a bank draft or cashier's check will be
accepted in lieu thereof."
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the condition is removed when the check is paid. 40 Am. Juris.,
Payment, secs. 72, 86.2 Checks operate as payment as of the date
given regardless of the fact that they may not be actually paid until
sometime after the final date for making the payments for which they.
are; tendered. 40 Am.. Juris., Payment, sec. 86. So, when a check'is
submitted in satisfaction of payment of a required fee on the final
day, allowed for paying the fee, and the Bureau does not present the
check for payment until sometime thereafter, the check, if paid by
the bank upon which it is drawn, constitutes a timely payment of the
fee even though this might not be determined for an indefinite time
after the expiration of. the final day for submitting payment.' Accordingly, in this case, the fact that the required filing fee was paid
by check on March 31, 1960 (the final day for filing), does not, of
itself, defeat the appellant's application if it appears that the check,
when presented in the usual course of business, would be paid'-by
the bank on which it was drawn (see footnote 2, infrca).
The appellant's check of March 26, 1960, here under consideration, which was returned by the bank to the land office as uncollectible sometime before April 11, 1960, was retained by the land
office even after it had returned appellant's second check. Consequently, when, in its letter of June 3, 1960, the Las Vegas bank
asked the land office to redeposit the first check, implicitly agreeing
to accept and pay it, the land office still had the check. The record
does not. show that a reply was made to the bank's offer of June 3.
The original check, however, was not returned to Miller until July
29, 1960.
When the bank, in effect, agreed to accept (i.e., promised by implication to pay) the check, the bank became liable to the obligor for
the payment of the check,, regardless of the transactions between
the appellant and the land office respecting the check. Commercial
s A cheek is payment of the amount for which it Is drawn if the drawer has the funds
to his credit in the bank on which it is drawn and the bank is in a position to pay the
check on demand. Waggoner Bank:& Trust Go. V. Gamer Co., 213 S.W. 927 (Tex.0199)..
For a check to have the effect of payment, the drawer thereof must have sufficient funds
to his credit in the bank to pay the same, or proof must be made that such check, when
presented in the usual course of business, would be paid by the bank on which it is drawn.
Cornelius et at. v. Cook et al., 213 S.W. 2d 767, 770 (Tex. 1948)..
: Although the State Constitution provides that all taxes must be paid In cash, taxes
may be paid under the prevailing practice by check, and when the check is honored; even
though it may not be cashed for ome time after the due date for the satisfaction of the
tax, the payment. relates back to the date on which the check was received, General
Petroleum Corporation of California v. Smith et a., 1T P. 2d 356 (Arizona 1945).
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'1920) ' Furthermore, if the land office had redeposited the check, and the, bank had
paid it in accordance with its letter of June 3, the check was entitled
to acceptance as of the date the land office. first attempted to present
,it. This result is expressly provided for by section 138 of the Uniform Negotiable Instruments Act as follows:
Bank v. First National Bank, 86 So. 342 (La.

A bill may be accepted before it has been signed by the drawer, or while
otherwise incomplete, or when it is over-due, or after it has been dishonored
by a previous refusal to accept, or by non-payment. But when a bill payable
after sight is dishonored by non-acceptance and the 'drawee subsequently
accepts it, the holder, in the absence of any different agreement, is entitled
to have the bill accepted as of the date of the first presentment. (Beutel's
Brannan, "Negotiable Instruments Law" (7th ed.), p. 1254.)

Thus, the. check of March 26, 1960, if redeposited and paid as the
bank indicated it would have been,- would have amounted to a timely
payment of the filing fee and of the sixth year's rental, 'the check
having been filed with the, application for'extension of March 31
lee footnote 3,,.supra). Accordingly, 'therecord in this case does
not show that the. appellant- failed to tender the required filing fee
within the ninety-day period before expiration of the lease, but
instead,' shows that for approximately two months after 'the lease
expired, it only appeared that the appellant had not tendered the
-necessary filing fee within the required time. This follows from
the fact that the bank's letter of June 3 indicates that the check
of March 26, 1960,' which the appellant filed with his 'extension
application on March 31, 1960, apparently amounted to a good tender
*of payment as of March 31, 1960 (see footnote 2 and section 138 of
the Uniform Negotiable Instruments Act).
It appears, then, that in. this case the required filing fee may be
regarded as having been tendered by the appellant with his extension application before the expiration' of the initial 5-year lease term,
in accordance with 43 CFR 192.120(b).

-.

4 Acceptance of a check by a bank may consist of a promise to accept an existing check
or a nonexisting check when drawn; any act of a drawee bank which shows a consent to
comply with the request of the maker will amount to an acceptance; and a promise to
accept is in itself a virtual acceptance. 7 Am. Juris., Banks, ecs. 546-551, 556.
6 See also, Ogden, James, "The Law of Negotiable Instruments", sec. 94 (1931), to the
effect that "a bill does not necessarily lose its negotiable character by being dishonored,"
and 8 Am. Juris., Bills &Notes, see. 874.
There is little reason, for doubting that the bank would have paid the appellant's check
of March 26, 1960, if the land office had redeposited It, since, by its letter of June 3, 1960.
the bank almost surely made itself liable on the check. See Oommerciae Bank v. First
National Bank and footnote 4, supra.
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The same result has been reached in a similar case. In Haimilto'n
v. Baker, 214 S.W. 2d 460 (Texas, 1948), a lessee holding an oil
and gas lease which provided: that the lease would terminate unless
the annual rental were paid by a certain day submitted a timely
check in payment. The bank refused payment because of insufficient funds, although, in fact,-the bank had agreed to pay the check
whether there were sufficient funds in the account or not. The
Supreme Court of Texas held:
* , * Looking: to the substance rather than the form of the

transactions

between the parties the check was in fact a good one at all times from the
.opening of the drawee bank the morning after its delivery until it was mailed

back to Mays [the lessee's agent] some eight months later. 8
'
If Mays
had had ample funds on deposit to cover the check and by error some bank
employee had returned it unpaid, giving as a reason that the drawer had
'insufficient funds to cover it, none would contend that the check was not in
fact good.. Such a mistake as that would not result in a termination of the
lease. Now, Mays had a valid commitment from the bank to pay the check
upon presentation, and so had sufficient funds available at the drawee bank
to pay it when presented. The conclusion is inescapable, under all these circumstances,that there was in legal contemplation no failure to pay or tender
the delay rentals seasonably, and the lease was accordingly saved for an
additional year. (P. 461.)

Accordingly, I conclude that. the Acting Director's rejection of

the application is erroneous. The appellant must, of course, resubmit the sixth year's rental, as required by the manager. (The rental
may be regarded ans having been properly tendered within the required
time for the reasons already discussed in connection with the filing
fee.)

Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (see. 210.2.2A(4) (a), Departmental

Manual; 24 F.R. 1348), the decision of the Acting Director, Bureau
of Land Management, is reversed, and the case remanded for further
action consistent with this decision..
ha:

::

:; -

.

:

ERNEST F. IoM,
:: Assmstant Solicitor.

7 Distinguished in Muldron v. Texas, Frozen Foods, 299 S.W. 2d 275, 278 (Texas, 1957);
Nelson Buncer Hunt Trust Bstate v. Jarmn, 345 S.W. 2d 579, 581 (Texas, 1961).
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LONG-TERM FARMING LEASES OF INDIAN LANDS UNDER THE ACT
OF AUGUST 9, 1955-(69 STAT. 539; 25 U.S.0., SEC. 415), AS AMENDED
Indian Lands: Leases and Permits-Secretary of the Interior-Words and
Phrases
Under the Act of August 9, 1955 (69 Stat. 539; 25 U.SAII., sec. 415), which
authorizes the. Indian owners of restricted tribally or individually owned
lands to lease such lands, with the approval of the Secretary of the
Interior, for a term of not to exceed twenty-five years "for those farming
purposes which rqre the making of a substantial investment in the
improvement of-the land for the production of specialized crops as determined by said Secretary," the phrase "specialized crops" is not one of
limitation, and the Secretary is authorized to approve such leases if, in
order to produce the crop or crops proposed to be grown, he determines
that a substantial investment in the improvement of the land is necessary
for that purpose and the lessee is required to make such an investment.:
M-36651

.

.

.

April 8, 1963

TO: SECRETARY OF TUE' INTERIOR.
SUBJECT: LONG-TERM FARMING

LEAsrs

OF INDIAN lANDS.-

In accordance with your request, we have made a study of the,
authority to enter into or approve long-term farming leases of Indian
lands. Inquiries regarding the scope and application of existing
laws have been made by the Commissioner of Indian Affairs on several
occasions, ',and-further interpretation and application of these laws.
will likely be involved in the proposed development of lands on the
Colorado River Indian Reservation, as well as elsewhere. -Many of
the proposals to lease would entail the subjugation of raw land, in
some cases raw desert land, and envisage extensive clearing, leveling,
draining, terracing, and soil-building, and the use of irrigation for
the production of various agricultural crops. The principal problem
in such proposals is that only if thelease term is of sufficient duration
to permit recoupment of the developmental expenses, plus a reasonable profit, can they be made sufficiently attractive to warrant sub-,
stantial. expenditures of money, and in many cases such recoupment
could not reasonably be anticipated in less than 25 years.
In approaching this problem it is necessary to examine and interpret
the Act of July 3, 1926 (44 Stat. 894; 25 U.S.C. sec. 402a), and the
Act of August 9, 1956 (69 Stat. 539; 25 U.S.C. sec. 415), as amended.
That the Act of July 3,1926, supra, reads as follows:
it Most recently, SanTan Ranch Company, Inc., proposed a 25-year lease of lands within
the. Gila River Indian Reservation in Arizona, but is now negotiating for a lease for ten
years. Also recently, the Farmeris lnvestment Company has proposed a 25-year lease of
lands of the San Xavier Indian Reservation, also in Arizona, but the matter has been
deferred pending disposition of objections by the City of Tucson.

120

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

70 I.D.

The unallotted rrigable lands on any Indian reservation may be leased for
farming purposes for not to exceed ten years with the. consent: of the tribal.
council, business committee, or other authorized body representative of the
Indians, under such- rules and regulations as the Secretary of the. Interior
may prescribe.

This Act, while adequate for the leasing of tribal lands within
Indian reservations, does not extend to such lands outside reservation
boundaries, nor does it permit the leasing of individually owned
trust or restricted lands. Moreover, it does not permit leasing for
terms longer than ten years and therefore has no application to those
situations where longer terms are needed for amortization of large
developmental expenses.
i
Section 1 of the Act of August 9, 1955, as amended, supra, provides
in part:
Any restricted Indian lands, whether tribally or individually owned, may
be leased by the Indian owners, with the approval of the Secretary of the Interior,
for public, religious, educational, recreational, residential, or business purposes,
including the development or utilization of natural resources in connection with
operations under such leases, for grazing purposes, and for those farming
purposes which require the making of a substantialinvestment iAthe improvement
of the land for the production of specialized crops as, determined b said Secretary. All leases so granted shall be for a term of not to exceed twenty-five
years,

*

* and except leases of land * * * for grazing purposes, which may be

for a term not to, exceed ten years. Leases for public, religious, educational,
recreational, residential, or business purposes ** * with the consent of both
parties may include provisions authorizing their renewal for one additional
term of not to exceed twenty-five years, and all leases and renewals shall be
made under such terms: and regulations as may be prescribed by the Secretary
of the Interior. (Italics added.)

The 1955 Act was amended in 19592 to permit leases on the Agua
Caliente (Palm Springs) Reservation to be issued for a term of not
to exceed ninety-nine years. It was again amended in 1960 3to extend
the ninety-nine year leasing authority to the Navajo Reservation,
and in 19614 to extend that authority to the Dania Reservation and
to except from renewal those leases in which the initial term- extends
for more than seventy-four years. The most recent amendment was
enacted in 1962,5 and extended the ninety-nine year leasing authority
to the Southern Ute Reservation.
The regulations originally issued pursuant to the 1955 Act were
published on April 19, 1956,6 and are last found in published form
Actof September 21, 1959, 73 Stat. 697.
A
act of June 11, 1960, 74 Stat. 199.
'Act of October 4, 1961, 75 Stat. 804.
'Act of October 1to 1962,' 76 Stat. 806.'
a21 F.R. 2562.
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as Part 171 of 25 CFR, 1949 Ed., Supp. as of January 1, 1957.
171.6(b) thereof provided:

Section

Farming, and agricultural development leases which require the making of
a substantial investment for the production of specialized crops, and such farm
leases which require the development and utilization of the soil and water
resources in connection with their operation as determined by the Secretary
or his authorized representative may be executed for a term of not to exceed
tweny-five years.
Section 171.1(j) provided that "'specialized crops' means those
crops requiring a deferred period of years for investment return."
The quoted language was carried into the January 1, 1958, revision
of 25 CFR as Sections 131.6(b) and 131.1(j). The regulations were
amended November 23, 1961,7 and the former Section 131.6(b) now
appears as Section 131.8 (b), as follows:

Farming and agricultural leases for the purpose of growing specialized crops
shall not exceed 25 years.
The 1961 amendments deleted the definition of "specialized crops." '
In discussing the reasons for changing the regulations in 1961, the
Chief, Branch of Real Property Management, in a memorandum of
November 28, 1962, to the Associate Commissioner of Indian Affairs,
said: "The regulation change made the language conform literally
to the words of the statute. The change was made after informal
discussions among Bureau personnel and with the Solicitor's Office
-and it was concluded that" the 1955 Act "authorized farming and
agricultural leases only in those cases where the purpose of the lease
required the making of a substantial investment in the improvement
for the production of specialized crops." The memorandum also
noted that "the files pertaining to the revision of the regulations contain no specific mention of this particular change.

The amended

regulation had Solicitor's Office clearance."

- It is worthy of note that, although the amended regulation was an
apparent attempt to bring it within the literal limitations of the
underlying statute. neither it nor the former regulation used the exact

language of the statute, i.e., "the making of a substantial investment
in the improvement of te

land for the production of specialized

crops as determined by said Secretary." (Italics added.)
726 P.R. 10968.
sThe proposed revision of Part 131, as published in the Federal Register on July 6,
1960 (25 P.R. 6332), would have provided in Section 131.1(f) as follows:
'(f) 'Specialized crops means:
"(1) Long life-perennials which maintain profitable-production over a period of years, or
"(2) Those crops the production of which require a substantial development invest:
:
ment on the described land." :
685314-6- -2
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In the absence of a regulation defining "specialized crops," the determination of whether a particular lease proposal is within the scope of
the statute and the current regulations is in the authorized approving
official. The Secretary's authority under the 1955 Act has been delegated by Section 13(n) of Secretarial Order No. 2508, of January
11, 1949 9 as amendedi 0 to the Commissioner of Indian Affairs to
Approve farming and other leases pursuant to former Part 171, now
Part 131, of 25 GFR.
Because of the doubt cast upon the regulations adopted contemtundeta
poraneously with the enactment of thestatute, and the
which led to their amendment in an attempt to conform to, rather
than to interpret and apply, the legislative enactment, they are of
little assistance in construing the statute. Although we cannot overlook the fact that a substantial-number of farming leases issued under
the 1955 Act, supra, have been approved for terms longer than ten
years, 1'it must be recognized that they were considered for approval
in accordance with the regulations as they then existed, and, as
indicated above, earlier versions of the regulations were considered
sufficiently questionable to require their amendment to attempt.to
conform to the language of the Act.
* From the beginning, the administration of the 1955 Act has been
troublesome because of the feeling that it limited long-term farming
leases to those which called for the growing of "specialized crops,"
and that term was nowhere defined in the statute. The early regulations emphasized that aspect of the authority, and attempted to
define the phrase administratively. Althougl the present regulations
contain no such definition,nthey do limit long-term farming leases to
those whose purpose is that of "growing specialized crops.1
14 F.R. 258, January 18, 1949.
1020 F.R. 7017 (Amendment No. 13, September 13, 1955) 23 F.R. 90 (Amendment No.
23, December 19, 1957) ; 25 P.R. 7192 (Amendment-No. 43, July 23, 1960); 26 F.R. 3207
(Amendment No. 45, April 7,,1961): 27 P.R. 987 (Amendment No. 50, January 26, 1962).
. In a memorandum to the Deputy Commissioner of Indian Affairs dated December 17,
'1962, the Chief, Branch of Real Property Management,. summarizes reports from Bureau
field offices as showing that under the authority of the -1955 Act 11- approved farming
leases had been issued to Navajo Indians for twenty-five year terms for tribal lands on
the Shiprock Irrigation Farm Training Project of -the Navajo Indian Reservation In
New Mexico; 12 farming leases of lands bn the Fort Hall Indian Reservation in'Idaho
and 51 farming leases of lands on the Yakima Indian Reservation In Washington had
been approved for terms exceeding ten years, and that one twenty-five year farming lease
of lands within the Papago Reservation in Arizona had been approved but had been cancelled by the Superintendent and is pending In this office on appeal. In addition' 4 leases
for terms in: excess of ten years were approved iovering lands 'on the Colorado River
Indian Reservation in Arizona under the Act of August 14, 1955 (69 Stat 725) which
authorized the Secretary, to and until August 14, 1957; to approve leases of unassigned
lands on that'reservation "for those-farming purposes which-require the making of a substantial Investment in the Improvement of the land for the production of specialized
crops as determined by said Secretary," such language being identical with'that found in
the Act of August 15, 1955, which we are here considering.
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In the absence of a statutory definition, and in seeking to ascertain
the intent of the Congress in enacting the legislation, we are justified
in turning to the legislative history of the Act. With respect to this
legislation, the first reference to the phrase "specialized crops" is
found in identical executive com mications dated January 25, 1955,
from the Assistant Secretary of the Interior to the President of the
Senate and the Speaker of the House of Representatives, respectively,
transmitting a proposed bill "To authorize the leasing of restricted
Indian lands for public, religious, educational, recreational, residential, business, and other purposes requiring the grant of long-term
leases." The communications requested that the proposed bill be
referred to the appropriate committee for consideration, and recommended that it be enacted. 'That part of the proposed bill which
concerned farming leases would authorize the Secretary to approve
leases of restricted Indian lands "for those farming purposes (not to
inolude grazing) which require the making of a substantial investment in the improvemant of the land for the prodaction;of specialized
crops as determined by said Secretary."'
Except for the parenthetical reference to grazing, the quoted
language of the proposed bill is identical with the italicized
language of the 1955 Act heretofore quoted in this memorandum.. The
proposed bill and the transmittal documents were prepared in the
Bureau of Indian Afflairs, but the author left behind no indication
of the source of the language nor explanation of what it meant to
him.

The executive communications of January 25, 1955, said in part:
The present laws governing the leasing of Indian lands for public, religious,
educational, recreational, residential, business or farming purposes are unduly
restrictive.

After referring to the existing. leasing laws and certain principal
exceptions,l2 they said:
12 "In general, these laws preclude Indians from leasing their trust lands, whether
tribal or allotted, for periods longer than 5 years. The principal exceptions to this 11mitation are (a) lands in the State of Washington may be leased for periods up to 25
years for any of the foregoing purposes except farming or residential (Act of August 9.
1946; 25 u.S.c. 403b) ; (b) lands in any state which. are capable of irrigation, may be
leased for periods up to 10 years for farming purposes in certain circumstances (Act of
July 3, 1926; 25 U.S.C. 402a; Act of May 18, 1916; 25 U.S.C. 394); (c) lands belonging
to incorporated tribes may be leased for periods up to 10 years for such purposes as are
permitted by the tribal charters (Act of June 18, 1934; 25 U.S.C. 478) ; and (b) lands on
the Navajo-Hopi (Act of April 19, 1950; 25 U.S.C. 6835) ; the Port Madison, Snohemisb,
and Tulalip Reservations (Act of October 9, 1940; 25 U.S.C. 403a).; and lands belonging
to Pueblo Indians (Act of June 7,.1924, 43 Stat. 636, 641-642) may be leased on a longterm basis for a variety of purposes."
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Because of the existing limitations upon the duration of leases many Indian
lands that could be profitably utilized under long-term leases are idle and the
Indians are deprived of much needed income. Other, lands that are leased for
shorter periods would bring much higher rentals to the Indians if the lands
could be leased for longer terms.
The absence of authority for long-term leases discriminates against Indians

who own restricted lands that are suitable for the location of business establishments, residential subdivisions, summer homes, airports, or for other purposes
that require a substantial outlay of capital by the prospective lessee. It also
penalizes Indian owners of raw but potentially valuable farmlands on which
the cost of subjugation is too great for the Indian himself to finance. In such
cases, prospective lessees are willing to undertake these expensive improvements
only if guaranteed tenure by a long-term lease.

Bills were introduced in the First Session of the 84th Congress
containing language identical to that proposed by this Department.
On the Senate side, these were S. 34 by Senator Goldwater and S. 631
by Senator Murray and on the House side, H.R. 2681 by Congressman
Udall and H.R. 2862 by Congressman Metcalf. S. 34 and H.R. 2681
were limited to the leasing of Indian lands in Arizona; S. 621 and
H.R. 2862 were not so limited. H.R. 2681 was superseded by H.R.
7157, also by, Congressman Udall, which would have authorized the
Secretary to approve leases of restricted Indian lands for terms of
not to exceed twenty-five years, without limitation as to purpose, and
contained none of the language relating to farming leases recommended by this Department.
In reporting to the Chairman of the Senate Committee on Interior
and Insular Affairs on March 21, 1955, on S. 34, and on March 25, 1955,
on S. 621, the Assistant Secretary of the Interior repeated the language
quoted above from his letters of January 25, 1955 to the President of
the Senate and the Speaker of the House of Representatives. The
same language was also used in reporting to the Chairman of the House
Committee on Interior and Insular Affairs by letters dated March 21,
1955 on H.R. 2681, and March 25, 1955 on H.R. 2862.
In reporting on S. 34, the Senate Committee on Interior and Insular
Affairs incorporated substitute language for that in the bill as
introduced, and broadened the hill to make it applicable to Indians
generally. - In the report, the Committee explained the need for the
legislation in the identical language used by the Department and
above-quoted from its letters of January 25, 1955, and said:
*; '* In addition, these lands could be leased for farming purposes which
require the making of substantial investment in the improvement of the land
for the production of specialized crops. * * * 'V

S. Rept. No. 375, 84th Cong.. 1st Sess. 2 (1955).
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The bill was amended as reported, and was passed by the Senate on
May 26,1955.':
The House Committe on Interior and Insular Affairs held hearings
on H.R. 2681, H.R. 2862, and H.R. 71,57, but reported only on H.R.
7157. 15 It was this bill, much broader in scope than the others, which
would have authorized Secretarial' approval of leases of restricted
individual or tribal lands for not to exceed twenty-five years, with a
like right of .one renewal, without limitation as to purpose.; Consequently, there was no need to refer specifically to farming leases,
but the Committee did say, on page 1 of its report:
Because of existing limitations upon the duration of leases many Indian
lands which could be profitably developed under long-term leases are idle, and
the Indians are deprived of much needed income. Other lands that are leased
for shorter periods would bring much higher rentals to the owners if the lands
could be leased on a long-term basis.
nactmest of H.R. 7157 would remove
these unfair restrictions.

The first two sentences of this paragraph are identical with the
language quoted above from the Department's initial letters of
January 25, 1955.
H.R. 7157 was passed by-the House on July 18, 1955. S. 34 was
then taken from the Speaker's table, amended by striking out all
.after the enacting clause and inserting the language of H.R. 7157,
and passed. H.R. 7157 was then laid on the table. 6
The Senate disagreed to the amendment of the House and requested
a conference thereon.' 7 The House insisted' on its amendment. and
The Committee of Conference recomagreed to the conference.'
mended that the Senate recede from its disagreement to the House
amendment, and.agree to the'samewith an aendment 'which in effect
restored the language of S. 34 with an additional provision to permit
leasing for grazing purposes. The conference report explained the
original Senate version in the terms of- S. 34, but did not discuss the
.meaning of the language.9 The conference report was submitted to
14101 Cong. Rec. 7092 (1955).
as H.R. Rept. No. 1093, 84th Cong., 1st Sess. (1955).
U 101 Cong. Rec. 10760 (1955).
'T Id. at 11143.
S Id. at 11375.
IIDat
* e S. 34 provided for the lease *
* of any restricted Indian lands b E
for
those farming purposes which: require the making of a substantial investment In the improvement of the land for the production of specialized crops as determined by the Secretary of the Interior ;"
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the House, 2 0 and was agreed to by both House21 and Senate22 on
July 29, 1955.
We have discussed the legislative history of the 1955 Act in much
detail because we think it clearly shows, as concerns the Secretary's.
authority to approve farming leases of restricted Indian lands for
terms of up to twenty-five years, that the criteria for such approval
is not the crop to be produced but the investment to be made in
improvement of the land.
After informal discussions with knowledgeable individuals in the
-Department of Agriculture as well as in this Department, we are led
to the conclusion that the phrase "specialized crops" is not one which
has a generally accepted and well-understood meaning in the field of
agriculture.2- It. does not connote the same meaning as "specialty
crops" which, although not a term of fixed definition, at least is often
used to refer to a limited class of crops which require special knowledge
for their production. 2 4 The very fact that there is no commonly
understood meaning of the phrase "specialized crops," coupled with
the failure to define it in the statute itself and the complete absence
of any relevant discussion in the reports and debates in the legislative
history of the 1955 Act, can only lead to the conclusion that it was
not employed in a limiting sense but rather in a generally descriptive
way to refer to the end resulting from substantial investments made
in the improvement of the land subject to lease under that Act. 25
20101

Cong. Rec. 11932 (1955).

:' Id. at

12092.

WId. at 11998.
" Although the phrase was not encountered in the many Yearbooks of the Department
of Agriculture nor in most of the other agricultural texts and reference works which we
have examined, it is occasionally used. For example:
"Properties devoted to the production of specialized crops and livestock are either:
(1,) a number of properties in a community or district on which the type of production
varies from that generally typical of the region, or (2) individual farms which vary
from that typical of the community." Croese and Bverett, Rural Appraisal 235 (1956)..
5A Currently indexed under "Specialty Crops" in the regulations of the Department of
Agriculture are almonds, filberts, walnuts, dates, raisins, grapes for crushing, and dried
prunes. 7 C.F.R. Parts 981-999.100. We are informally advised that the Specialty
Crops Branch of the Fruit and Vegetable Division, Agricultural Marketing Service, deals
with such other commodities as hops, spices, peanuts, honey and coffee, but that the
products falling within its administrative jurisdiction are subject to change by the
Secretary of Agriculture at any time.
5. 108 was introduced in the 87th Congress by Senator Anderson to amend the 1955
S
Act by increasing the permissible lease term from 25 years to 99 years. Although It did
-not become law, it would also have provided for approval of 25-year farming leases that
require "the making of a substantial investment In the improvement of the land," and
10-year farming leases that do "not require the making of a substantial investment in the
improvement of the land." All reference to "specialized crops" would have been eliminated. In the Senate debate on the measure, Senator Case of South Dakota inquired
about the changes which the bill would make in existing law.
e also said:
"Mr. President, I have examined the report on the bill, and I note a paragraph which
I think satisfies the question which was in my mind.
"Part of the paragraph reads as follows:
"'The 10-year limitation on grazing leases and the 25-year limitation on farming leases
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With this in mind, it seems entirely proper to conclude that you
are authorized by the 1955 statute to approve those leases of tribally
or individually owned restricted Indian lands which, before they can
profitably be farmed, will require substantial investments in the improvement of the land.. In deciding whether to approve or disapprove
a lease it will be necessary to consider the crop or crops which the
prospective lessee proposes to grow, and to determine whether or not
a substantial investment in the improvement of the land is necessary
for that purpose. If it is, and the lessee is required to make such an
investment, you are authorized to approve it. If the land need not be
improved in order to grow the proposed crop, or if the investment
required is not substantial, the lease should not be approved.
The feasibility of growing the proposed crop or crops in the area
in which the leased land lies will also be a factor to consider. A proposal to grow a particular crop in an area not climatically or geographically favorable to its, production should not be approved
regardless of the investment proposed to be made in improving the
land.
Although the necessity for making a substantial investment in land
improvement is the justification for approval of leases under the
1955 Act, the amount or substantiality of the investment will also
be an element to consider in evaluating the term of a proposed lease.
If the investment, plus a reasonable profit, can be recovered from
anticipated crop or other farm income in ten years, there would be
no basis for approving a leas4e for a longer term.
The conclusions which we have reached in this opinion have necessarily beent expressed in the form of rather broad: guidelines.
Further interpretation may be required with respect to any particular

leas6 proposal.
FRANK J. BARRY,
SoLIcIoR.
that require substantial investments in improvements, that are contained in the present
law, are retained in the bill.'
"So there would be a 10-year limitation on grazing leases and a 25-year limitation on.
farming leases that require substantial Investments in improvements.
"Therefore, I have no objection to the bill." 107 Cong Rec. 5359 (1961).
Thus, as recently as 1961, here is another Indication that Congress regarded the 1955
Act as providing for approval of those farming leases which required substantial investments in the improvement of the land and not as being limited by specialized crop
production.
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Contests and Protests-Ruiles of Practice: Private Contests
A contest brought against a homestead entry which alleges only facts reflected

by the Bureau records to constitute a charge relied upon to invalidate the
entry is properly dismissed as to such charge.

Alaska: Homesteads-Homesteads (Ordinary): Cultivation
The breaking, planting or seeding, and tillage for a crop which constitute
cultivation of the soil of a homestead entry must include such acts and be
done in such manner as to be reasonably calculated to produce profitable
results.

Alaska: Homesteads-Homesteads (Ordinary): Cancellation of Entry
A homestead entry is properly canceled when the final proof submitted by
the etrymen shows on its face that he did not cultivate 6 of the entry
in the second year of the entry and 8 in the third year and thereafter
until final proof was submitted.
APPEALS FROIA THE BUREAU OF LAND KANAGEMENT

Margaret L. Gilbert has appealed to the Secretary of the Interior

from a decision dated July 28, 1961, by which the Division of Appeals
dismissed her contest against the- homestead entries of Bob H.
Oliphant on the ground that the charges listed in her complaint were
reflected by the Bureau's records. Bob H. Oliphant has also appealed
from the portion of the same decision which affirmed thef decision of

a hearing examiner canceling his homestead entries for failure to
comply with the cultivation requirements of the homestead law.
The record shows that Oliphant filed notice of location of his
original homestead entry, Anchorage 027911, on unsurveyed land on
September 29, 1954, and that his additional entry, Anchorage 028930,
was allowed April 22, 1955. He submitted final proof on March 17,
1958. This proof was rejected on August 1, 1958. le submitted
final proof again on September 15, 1958. The entryman then applied
on December 31, 1958, for reduction of the acreage to be cultivated
on grounds of thin soil, high altitude, and the danger of severe erosion.
This application was rejected on May 25, 1959. The decision announcing the rejection stated that a total of only 5.6 acres out of
approximately 40 cultivable acres in the entries had ever been cultivated. No appeal from this decision was taken. On July 28, 1959,
the entryman submitted final proof for a third time. Like each of
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the previous submissions, this proof failed to disclose any cultivation
prior to the third year of the entries.
On February 9, 1960, Mrs. Gilbert filed a contest against the home-stead entries, charging that the "cultivation is insufficient and untimely, and the entry is speculative." The charges were amplified byallegations of fact attached to the complaint. A hearing was held in
Anchorage, Alaska, on October 26, 1960, at which both the entryman
and the contestant were represented by counsel who presented oral
testimony and participated in the cross examination of the adverse
-witnesses.
At the close of the contestant's case, the hearing examiner sustained
the entryman's motion to dismiss the charge that his notice of location
and application to enter were speculative for failure of proof to sustain
this charge (Tr. 90-91).1 In his decision dated March 9, 1961, the
hearing examiner held that the entryman had failed to cultivate the
required acreage during the second, third, and fourth entry years and
canceled the original and the additional homestead entry.
In her appeal to the Secretary from the decision of the Division of
Appeals dismissing the contest, Mrs. Gilbert concedes that the records
of the land office, specifically the three sets of final proof filed by the
entryman, the reports of field examination made as a consequence of
the entryman's application for reduction of the acreage to be cultivated, and the decisions of the land office on the final proof and application for reduction, did reflect the inadequacy of cultivation charged
in her contest complaint. She contends, however, that because the
land office did not cancel the entries following the submissions of final
proof, it evinced its conclusions that there were not sufficient facts
shown by its records to warrant cancellation of the entries and that an
outsider could rely upon the absence of any action looking toward
cancellation as an indication that he was not precluded from contesting the entries. She reinforces this argument with the observation
that the cancellation was predicated upon the finding of the hearing
examiner that the testimony of the witnesses at the hearing showed
that the entry should be canceled for want of cultivation.
I am unable to concur in the portion of the decision appealed from
which holds that Mrs. Gilbert's contest complaint was defective because
it alleged only facts reflected by Bureau records as the basis of her,
contest in violation of departmental regulation 43 CFR 1961 Supp.,
221.51. 2 This was clearly the case as to cultivation but not as to the
%The reference is to the appropriate page of the transcript of the bearing.
2This restriction on the grounds of private contests has been included In this sectien
of the departmental regulations since March 27, 1956.
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alleged speculative intent of the entryman. Thus it was not error
for the land office to entertain the complaint and to provide for a
hearing on this charge. But when the hearing examiner found that
the evidence failed to sustain this charge, he should have dismissed
the contest.
Mrs. Gilbert also alleges that the serial register was the only record
of the land office available to her and that it contained only such information as "3/17/58 Final Proof Recieved," and that, consequently,
the records of the land office did not reveal the inadequacy of
Oliphant's cultivation.
While all the material collected by the land office, such as reports
of investigation, may not be available to the public, other portions of
the files, such as applications and statements of final proof, are. 3
There is no indication in the record that Mrs. Gilbert attempted to
examine' them or that she was refused permission to do so. Thus
there is no merit to Mrs. Gilbert's contention that the serial register
is the only pertinent public record.
In his appeal to the Secretary, Oliphant contends (1) that cancella-.
tion of his homestead entries on the basis of an invalid contest was
improper, and (2) that, even if he has not met the cultivation requirements of the. homestead law, his case merits equitable adjudication
because he has acted in good faith, he has received no credit for his
military service, the land office agreed with him that a natural clearing
on the land could be used to meet the cultivation requirements, and,
in any event, conditions in Alaska are such that compliance with the
requirements of the homestead law is much more difficult than in the
States to which the Homestead Act was originally applied.
The homestead law requires that an* * * entryman

shall, in order to comply with the requirements of cultivation
herein provided for, cultivate not less than one-sixteenth of the area of his
entry, beginning with the second year of the entry, and not less than one-eighth,
beginning with the third year. of the entry and until final proof * * * (43
U.S.C., 1958 ed., sec. 164.)

As to an additional homestead entry, the entryman is required to
show that he has cultivated an amount equal to one-eighth of the area
of the additional entry for at least one year after the additional entry and
until the submission of final proof thereon. The ultivation required with
respect to the additional entry may be performed on the original entry, the
* * *

The pertinent regulation provides:
"Unless the disclosure of matters of official record would be prejudicial to the Government, they should be made available for inspection or copying * * s"
The regulation, also sets out the procedure to be followed when, a. request to. examine
records is denied. See Clarence S. Miller, 67 I.D. 145 (960).
* 2
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additional entry or on both, but where it is performed on the original entry,
it must be in addition to that required and relied upon in making final proof
on the original entry. * * * (43 U.S.C., 1958 ed., sec. 213.)

An examination of the documents which comprise the entryman's
third submission of final proof discloses that the entryman acknowledged that his attempted compliance with the requirements of the
homestead laws commenced with the establishment of residence on
the original entry on March 1, 1955. The only cultivation that he
claims is, first, the clearing and planting of 13 acres of wheat, 10 acres
of which was in a natural clearing, in 1957. He admits that he did not
"cultivate enough." He stated, secondly, that in 1958 he had 17 acres
actually cleared and planted to oats and clover but only partially
cultivated. He listed, thirdly, 19' acres sowed to wheat in 1959. He
did not indicate anything more as to cultivation but stated that there
was no crop. One of his witnesses listed the planted acreages for
four years as 7, 10, and 10 acres and the other, for 1958 and 1959, only
as about 10 and about 19 acres. Neither of them made any statement
as to the nature of cultivation or in regard to any harvest.
Thus the entryman's statements fail to show the cultivation required
by the homestead law. The most that he claimed in his final proof
documents is that he cultivated some portions of his homestead entries
in the third, fourth, and fifth years, although the statute clearly
requires cultivation of l46- of-the area in the second year, as well. In
this state of affairs, the ina4equacy of his cultivation was apparent
on the face of the documents he filed in the land office which became
a part of the land office records. Thus the inadequacy of his cultivation
was not a proper ground for contest of his entries and Mrs. Gilbert's
*complaint should have been dismissed as to this charge. But the
entryman was not injured because the complaint was accepted and a
hearing was held. The fact that the. hearing examiner relied upon
evidence adduced at the hearing is immaterial because the cancellation
of the entries which his decision effected was required by the record
already established before the hearing was held. John A. Bartel,
A-29664 (October 11, 1962). Thus the Division of Appeals properly
affirmed the cancellation of the entries.
It is also apparent that equitable adjudication was properly denied.
The applicable statute permits the issuance of a patent if the Secretary
of the Interior, or such officer as he may designate, decides "upon
principles of equity and justice, as recognized in courts of equity" that
"the law has been substantially complied with, and the error or
informality arose from ignorance, accident, or mistake which is stis-
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factorily explained." 43 U.S.C., 1958 ed., secs. 1161-1164. In this
case, it is clear that there has not' been substantial compliance with
the law. Sufficient acreage was not cultivated and there is room for
doubt that some of the effort described as cultivation actually met
the requirements of the homestead law since it is' admitted that some
of it included only breaking the soil and planting some seed and some
of it only planting without actually breaking the soil. Thus it did:
not include such acts done in such manner as to be reasonably calculated
to produce profitable results, which the Department has held to beessential.. Charles Edmwnd Be'mis, 48 L.D. 605 (1922); U~nited States,
.v. CharZesE. Stewart, A-28966 (September 25,1962).

Furthermore, the entryman has not even attempted to explain his
failure other than. to contend that he acted in good faith and that
conditions in Alaska make compliance with the homestead aw very
.difficult. Good faith, of course,. is not enough. There must be compliance with the law. The climatic difficulties of homesteading in
Alaska confront all homesteaders and must be considered as factors
influencing a choice in favor of -or against a homestead effort but,
so long as the homestead law remains applicable to Alaska and persons
wish to avail themselves of the opportunity it affords for the acquisition of an extensive acreage of public land, they must be accepted as
hazards of homesteading and .homesteaders must contemplate compliance with the terms of the homestead law notwithstanding. The
Congress may alter the Jaw but, unless and until it does so, the Secre,tary is bound to enforce its. terms as they are written. Thus the
difficulty of complying with the law cannot be accepted as an excuse
fornoncompliance
Oliphant also adverts to the fact that, he has received no credit for
his military service. The pertinent statute provides that military
service in World War II may be credited against the cultivation and
,residence requirements of the homestead law for a maximum of two
years. 43 U.S.C., 1958 ed., sec. 279. -Although Oliphant has not
stated the amount of credit he believes he is entitled to, a report from
the Adjutant General, United States Army, indicates that his military
service ran from January 24, 1940, to January 14, 1941, when, as the
report says, he received an "Honorable Discharge Certificate of Disability for Discharge." Since the statute, supra, provides that only
service after September 1S, 1940, is creditable towards the requirement
of the homestead law, Oliphant has earned less than four months
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credit toward satisfaction of the cultivation requirements, an amount
which is not sufficient to relieve him of the cultivation requirements
for any year. 43 CFR, 1961 Supp., 181.5(b) (1).
If his disability was incurred in line of duty, then credit is granted
for the equivalent of two years of service. However, Oliphant has
not claimed or submitted any evidence to support such an allowance.
In any event, the hearing examiner found, and; the record supports
his findings, that Oliphant had failed to satisfy the cultivation requirements for three, years of his entry. Thus, even if his military
service could be used to satisfy them for two years, he would still be
deficient for one year. Therefore, even if Oliphant were allowed the
maximum credit to which he might be entitled, it would'still not be
sufficient to meet the requirements of the homestead law..
Finally, it may be supposed that the land office may have advised
the entryman that he- was not required to demonstrate his good faith
by clearing timbered land for cultivation when there was an area of
land devoid of trees within his entry. But this was not a license for
him to suppose that he could meet the cultivation, requirements of
the homestead law by merely sprinkling seed on this area without
clearing the- brush, breaking the soil, planting seed in an approved
manner, and performing such weeding and stirring of the soil as
good husbandry required for the particular crop which he sought to
produce. In any event, he could not rely upon the advice of an
employee of the land office to vest in him any rights not authorized by
law (Fred and Mildred M1. Bohen et a, 63 I.D. 65 (1956); Clyde 0.
Tarrant,A-27480 (October 3, 1957) ), -or to excuse him from failure
to meet the requirements of the homestead laws. Morris Killen v.
Hubert Lee Davidson,Jr.,*A-2881t (August 8,1962).
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of. the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the; decision appealed from, as modified, is
affirmed.
ERNET F. HoM,
Assistant Solicitor.
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THORL-WESTCLITE DEVELOPMENT, INC.
A-29338
A-29520
A-29931

Decided ApriZl 11, 1963

Oil and Gas Leases: Applications-Oil and Gas Leases: First Qualified Applicant-Oil and Gas Leases: Lands Subject to
A noncompetitive offer to lease for oil and gas purposes public land upon which
an earlier lease has terminated by operation of law at the expiration of
'the lease term, which offer. is-fled' in-advance of the period for simultaneous
filing of doifers announced by the land office as provided in the departmental
regulations, is properly rejected.
APPEALS, FROM, THE BUREAU O. LAND XANIAGEXENT

Thor-Westcliffe Development, Inc., has appealed to the Secretary
of the Interior from decisions dated November 22, 1961, March 15,
1962, and January 21, 1963, by which the Division of Appeals of the
Bureau of Land -Mangement affirmed decisions of the land offices
at Cheyenne, Wyoming, and Santa Fe, New Mexico, rejecting its
noncompetitive oil and gas lease offers principally on the ground that
the land described in the offers was not available for leasing when the
offers were filed because it had not been posted in the land offices.,
The appellant challenges the authority of the Secretary, exercised
in departmental regulation 43 CFR, 1961 Supp., 192.43, to withhold
public land from further oil and gas leasing following the termination
of an oil and gas lease by operation of law at the expiration of its
term until notice of the availability of such land for leasing is posted
on a bulletin board in the land office. It contends that because subsection 17(c) of the Mineral Leasing Act, as amended (30 U.S.C.,
1958 ed., Supp. III, subsec. 226 (c)), provides thatIf the lands to be leased are not i ithin any known geological structure of a
producing oil or gas field, the person first making application for the lease who
is qualified to hold a lease * * 4' shall be entitled to a lease of such lands without competitive bidding. * e *

its offers, being the first offers filed for lands previously included in
oil and gas leases which terminated by operation of law at the expiration of their terms, should have been accepted. It contends that the
land which it offered to lease was "to be leased" because the Secretary
had exercised his discretion by leasing in the past and had indicated
1 Some offers were also rejected as to some land because the land was included in leases
issued pursuant to prior offers. Some other offers were also rejected for violation of the
640'acre limitation set forth in regulation 43CFR, 1961 Supp., 192.42(d). The appellant
did not question these grounds of rejection in its appeals to the Director nor does it now.
The offers involved in the appeals are listed In the attached appendix.
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his willingness to lease again and that the land was "available for
leasing when the offer was filed for no 'bar' to leasing appeared on the
records." It thus concludes that the regulation in question exceeds the
statutory jurisdiction, authority, and limitations of the Secretary and
cannot be relied upon to sustain the rejection of its offers which were
filed in advance of the period for simultaneous filing.
The issue presented by these appeals was raised and recently decided
against the appellant by the United States Court of Appeals for the
District, of Columbia Circuit in Thor-Westeliffe Development, Inc.
v. Stewart L. UdclZ et al., No. 17101. In its decision of January 24,
1963, the court, in affirming the District Court's grant of summary
judgment in favor of the Secretary, held that the regulation comported
with the Secretary's statutory authority to prescribe necessary rules
and Iregulations, that it was neither unreasonable nor inconsistent
with the plain language of the act, and that it was not an impermissible
implementation of the statutory purpose. Accordingly, the appellant's offers were properly rejected.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decisions appealed from are affirmed.
ERNEST F. Hom,

Assistant Solicitor.
APPENDIX.

A-29338
Wyoming 0153841*
Wyoming 0157192
Wyoming 0157193
Wyoming 0157194
Wyoming 0157196
A-29520
New Mexico 0245463
New Mexico 0245464.
New Mexico 0245466
New Mexico 0245468
A-29931
New Mexico 0245472*

Wyoming
Wyoming
Wyoming
Wyoming

.

0157197*
0157199**
0157200**
0157201**

New Mexico 0245469

-New Mexico 0245471V
New Mexico 0245473

*Offer rejected in part because land was included in existing oil and gas lease issued
pursuant to a valid prior offer.
**Offer rejected also for violation of. the rule requiring an offer to cover 60 acres.
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'UNITED STATES
V.

KELLY SHANNON ET AL.

.A-29166

Decided April 12, 1963

M1Iining Claims: Common Varieties of Minerals-Mining Claims: Discovery
To satisfy the requirement for discovery on a placer mining claim located
for decorative building stone and clay before July 23, 1955+ it must be
shown that the materials within the limits of the claim could have been
extracted, removed, and marketed at a profit before that date and when
such showing is not made the mining claim is properly declared null and void.

Mining Claims: Discovery-Mininge Claims: Contests

V

A mining claimant has the burden of proving in a contest against his claim
*that a discovery has been made -after the Government has made a prima
facie case that the claim is invalid for want of a discovery of a valuable
mineral deposit.

Mining Claims: Common Varieties of Minerals
Building stone suitable for construction purposes which is found in pleasing

colors, which splits readily and can be polished satisfactorily, but can be
used only for the same purposes as other available building stone is a
common variety of building stone and not locatable under the mining laws
since its special characteristics do not give it a special distinct value.

3Xining Claims: Common Varieties of Minerals
Clay found on a mining claim which the claimant believes to be valuable
but which laboratory tests- show to be unsuitable for an oil-bleaching
material or as a catalytic agent even with acid treatment to increase
its absorbency cannot be regarded as an uncommon variety of clay on
the basis of one sale for mixing in stone plaster.
APPEALS PROM THE BUREAU OF LAND MANAGEMENT

Kelly Shannon, Helen B. Harrell, Mary M. Sprague, Carl E. Pagh,
Mrs. Rose M. Pagh, Alma M. Dillinan, Ray E. Dillman, Josephine M.
Shannon, Hazel V. Key, James W. Key, E. H. Kitchen, and H. C.
'Clarke have appealed to the Secretary of the Interior from a decision
4dated August 7,1961, by which the Acting Chief, Division of Appeals,
Bureau of Land Management, affirmed a decision of a hearing ex:aminer declaring null and void their five placer mining claims located
in Kern County, California, for agatized rock and clay. The declaration was predicated upon evidence introduced at a hearing on
-June 22 and 23, 1960, in the course of contest proceedings brought in
the name of the United States against the five claims.
In their appeal to the Secretary, the appellants contend that the
iBureau of Land Management ignored'the mining laws and the
-decisions of the courts in its determination of what constitutes a
-discovery of valuable mineral deposits and thus attempted to usurp
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the function of the Congress by formulating new and additional tests
of discovery and that the decision appealed from disregards the
evidence introduced by the claimants and bases the decision upon
selected portions of the Government's evidence in derogation. of
section 7 of the Administrative Procedure Act (5 U.S.C., 1958 ed., sec.
1006(c)). To support their first contention, the claimants contend
(1) that the act of July 23, 1955 (30 U.S.C., 1958 ed., secs. 611-615),
is not applicable to their claims; (2) that the Government has the
burden of proving that the claims are invalid; (3) that a showing of
commercial ore is not essential to establish a discovery on a mining
claim; and (4) that the stone found on their claims is not a common
variety as described in section 3 of the act of July 23, 1955 (30 U.S.C.,
1958 ed., sec. 611)..
The record in this case discloses that the claimants allege that three
of the claims were located previous to enactment of the act of July 23,
1955, section 3 of which (supra) declares that:
A deposit of common varieties of sand, stone, gravel, pumice, pumicite, or
cinders shall not be deemed a valuable mineral deposit within the meaning of'
the mining laws of the United States so as to give effective validity to any
mining claim hereafter located under such mining laws * * * "Common
varieties" as used in this Act does not include deposits of such materials which
are valuable because the deposit has some property giving it distinct and special,
value and does not include so-called "block pumice" which occurs in nature in
pieces having one dimension of two inches or more.

The Burway No. 1, they assert, was located on December 2, 1939,.
the Fool's Paradise on May 3, 1948, and the Eight Kids on May 15,
1951. An application for patent (Los Angeles 0161525) to these
three claims, totaling 320 acres, was filed on November 25, 1958, alleging that they contained valuable deposits of decorative building stone,.
bentonite, clay, some silver, gold and/or tungsten.. They assert that
the, Hit Parade and the Ace in the Hole were located on June 1, 1957.
No application for patent including these claims has been filed. TheBureau initiated contests against all five claims.
At the consolidated hearing on these contests, the issue stated by
the hearing examiner was the validity of the claims arising from the
Government's charges that minerals had not been found within the
limits of the claims in such quantities as to constitute a valid discovery;
that the materials present on the claims could not be marketed at a
profit; and that an actual existing market had not been shown to exist
for the materials. In the course of the hearing, the claimants eliminated their claim to a discovery of gold, silver, tungsten, and uranium
(Tr. 3234)1 and based their case on decorative building stone, which
x This and subsequent references are to the appropriate page or pages of. the transcriptof the hearing.
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they referred to as agate, and clay, which they referred to as Fuller's
earth and Montmorillonite.
It is apparent that as to the three claims for Which a patent application was filed, location procedures were, at least, attempted before
common varieties of minerals were declared not to be locatable under
the mining laws. But the mining law declares that:
*0*

* no location of a mining claim shall be made until the discovery of the

vein or lode within the limits of the claim located.

(30 U.S.C., 1958 ed., see 23.)

and
Claims usually called "placers,". including all forms of deposit,

* e *

shall

be subject to entry and patent under like circumstances and conditions, and
upon similar proceedings, as are provided for vein or lode claims; * * *. (30

U.S.C., 1958 ed., sec. 35.)

Hence, the fact that the claimants staked out the boundaries of their
claims and recorded the location notices before July 23, 1955, does not
make their claims valid.
In Cole v. Ralph, 252 U.S. 286, 295-296 (1920), the United States
Supreme Court declared:
A location based upon discovery gives an exclusive right of possession and
enjoyment, is property in the fullest sense, is subject to sale and other forms
of disposal, and so long as it is kept alive by performance of the required annual
assessment work prevents any adverse location of the land. Gwillim v.
Donneflan, 115 U.S. 45, 49; Swanson v. Sears, 224 U.S. 180.
While the two kinds of location-lode and placer-differ .in some respects,
a discovery within the limits of the claim is equally essential to both. * * *
Location is the act or series of acts whereby the boundaries -of the claim are
marked, etc., but it confers no right in the absence of discovery, both being
essential to a valid claim. Waskey v. Hammer, 223 U.S. 85, 90-91; * * *. Nor
does assessment work take the place of discovery, for the requirement relating
to such work is in the nature of a condition subsequent to a perfected and valid
claim and has "nothing to do with locating or holding a claim before discovery."
Union Oil o. v. Smith, supra, p. 350. In practice discovery usually precedes
location, and the statute treats it as the initial act. But in the absence of an
intervening right it is no objection that the usual and statutory order is reversed.
In such a case the location becomes effective from the date of discovery; but
in the presence of an intervening right is must remain of no effect. * * *

As to the two claims for which no application for patent was filed,
their validity must, clearly, depend upon a showing of a discovery
and also that the mineral deposits claimed are outside the purview of
common varieties within the meaning of the act of July 23, 1955.
The mining law requires a discovery of a valuable mineral deposit
to validate a mining claim but does not define "discovery." However, the standard applied by the Department in Castle v. Womble,
19 L.D. 455, 457 (1894), was expressly approved by the United States
Supreme Court in Chrisman v. Miller, 17 U.S. 313, 322 (1905).
Thus the rule is'that: a
:
X
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Where minerals have been found and the evidence is of such a character that
a person of ordinary prudence would be justified in the further expenditure
of his labor and means, with a reasonable prospect of success, in developing
a valuable mine, the requirements of the statute have been met.

Because the mineral deposits which the claimants allege they had
discovered are. nonmetalliferous- minerals often. of widespread. occurrence, it is necessary, in order to meet this test, to show present marketability. The claimants have characterized this requirement as
legislation by the Department ,.withno judicial support exceptin-the
decision of the United States Court of Appeals for the District of
Columbia in Fosterv. Seaton, 271 F. 2d 836, 838 (1959), in which the
court approved such requirement as essential "to prevent the misappropriation of lands containing these materials by persons seeking
to acquire such lands for purposes other than mining." The claimants
refuse to be bound by this decision on the ground that it is contrary
to decisions. of the Supreme. Court of the United $tates,lthough no
decisions as to which it is contra are cited. However, the Department
is bound by this decision and by the decision in Ickes v. Underwood,
141 F. 2d 546 (D.C. Cir. 1944), ert. denied, 323 'U.S. 713 (1944),
which the claimants have not challenged. In the latter case, the court
said .(at page 549):
The decision of the Secretary of the Interior, in the present case, turned upon
his finding of fact that the deposits of sand and gravel in question were neither
presently nor prospectively valuable for mineral use, before or at the time of
the appropriation of the land for public use. His decision, and the finding
upon which it is based, have abundant support in the record. Moreover, the
decision was clearly within the scope of his authority; and in the absence of
fraud or imposition is conclusive.

Thus it Was proper to require a showing of present marketability as
an element of the discovery of valuable mineral deposits on the claims
in controversy:
Likewise, there is ample judicial support for placing upon the
claimants the burden of establishing the validity of the claims by a
It should also be noted that. in four separate recent decislons by the, United States.

District Courts in Nevada and Arizona, against attacks substantially the same as that
made by the appellants here, the courts have sustained the requirement for a showing of
present marketability and cited Foster v. Seaton, supra. The cases are as follows, the
departmental decision attacked in each being given after the case citation:
The Dredge Corporation v. D. J. Palmer et a., Civil No. 366, D.C. Nevada, decided
September 25, 1962; appeal pending (Clear Gravel

nterprises, Inc., et a., A-27967,

A-27970 (December 29, 1959)).
The Dredge Corporation v. J. Russell Penny et al., Civil No. 396, D.C. Nevada, decided
September 25, 1962; appeal pending (United States v. The Dredge Corporation, A-28022
(December 18, 1959),).

Shuck v.. lelmandollar, Civil No. -682-Prescott, D.C. Arizona, decided December 7,
1961;. no appeal taken (United States v. Thomas B. Shuck et at., A-27965 (February 2,

1960) ),
Mulkern v. Hammitt, Civil No. 299, D.C. Nevada, decided February 19, 1963 (United
States v. 0.0. (Tom) Mulkern, A-27746 (January 19, 1959) ).
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preponderance of the evidence after the Government had made out a
prima facie case in favor of their invalidity. In Jckes v. Underwood,
supra, a case in which the Bureau of Land Management contested a
mining claim located for sand and gravel, at pages 548 and 549, the
court said:
** The Government may dispense its bounty on such trms asit sees fit; * t
Appellees would bring themselves within the colpass.of public land cases, in
which the applicants occupied contract relationships with the Government, such
as the case of Payne v. Central Pacific Railway Company 1255 U.S. 228, 41 S.
.Ct. 314, 65 L. Ed. 598 (1921)]. There the Railway Company had accepted an
offer made by the Government; had constructed agreed units of railroad; had
made required selection of indemnity lands, all in conformity with the statutory
requirements. It was under those circumstances that the Supreme Court
said: "The railroad then had been constructed and equipped as required by
-

thefgranting act and nothing remained to be done by the grantee or its successor

to fulfill the conditions of the grant and perfect the rtight to a patent. The rule
applicable in such a situation is that 'a person who complies with all the requisites necessary to entitle him t a patent for a particular lot or tract is to be
regarded as: the. equitable owner thereof' [at page 237. of 255 U.S.] * * *
(Italics. supplied.) In that- case the Court pointedoutin. express ternis the
-fact which distinguishes it from the present .case, i.e.; 'Rightly speaking, the
selection is not to be likened to the initial step of one who wishes to obtain
the title to public land by future compliance with the law, but rather to the
concluding step of one who by full compliance has earned the right to receive
the title.' [At pages 234, 235 of-255 U.S.] Here, appellees [who claimed only
location of their mining claim] have; merely taken the initial steps in seeking to
secure a gratuity from the Government. They are, in no position to compel
action, or, to coerce the executive in the exercise of its; discretion."

As the court observed in Foster v. Seaton, supra, as to holders of unpatented contested mining claims:
*
The short answer to appellants' objection is that they, and not the Government, are the true proponents of a rule or order; namely a ruling that they have
complied with - then applicable; mining laws. * * * Until, he has fully met. the
statutory requirements, title to the land remains in the United States.
eler
v. United States, 8 Cir., 1901, 113 F. 273, 281. Were the rule otherwise anyone
could enter upon the public domaint and ultimately obtain title unless the
Government undertook the affirmative burden of proving that no valuable
deposit existed.; We do not think that Congress intended to place this burden
ontheSecretary. 271 F.2d at838.
.

' Since the claimants' contention that'' a showing of comilecil
was required is predicated upon their opposition to t he timony given
at the hearing which tended t show that a' reasonably prudent man
would not be justified in the further expenditures of labor and means
with a easonable prospect of success in developing a valuable mine,
it is not necessary to consider this contention beyond the. observation
that no such requirement' Was made.
Because of the absence of a showing of discovery before July 23,.
1955, on the three clains' and because of the subsequent date of the lo-
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depends upon a determination whether the stone and the clay found on the claims are common
varieties within the meaning of section 3 of the act of July 23, 1955.
The evidence on this point has been carefully examined. Such examination discloses that stones composed of crystalline quartz referred to
as Jasparized agate or agatized Jaspar have been unearthed singly
by digging on the claims. The claimants base their case upon the assertion that this stone is very beautiful; that it looks like-marble when
it is polished and that it can be used for facings on buildings and decorative: stone around fireplaces and for landscaping purposes. They
showed some sales, approximating 400 tons from 1956 through 1958,
for amounts ranging from $44 to $186. But all of this tends to show
nothing more than a limited use as building stone which, the Depart'nent lashld cosi
is not indicative of an uncommon varietof.
stone. United States v. J. R. Henderson, 68 I.D. 26 (1961); United
States v. D. G. Ligier et a., A-29011 (October 8, 1962). However,
their best customer was a rock dealer who has an interest in other
claims in which Shannon also has interests. The Government witness
took samples to 15 other rock dealers all of whom indicated that they
were not interested in purchasing any of such stone.
The claimants showed sales of two loads of clay material for mixing
in stone plaster in January 1958. The purchaser, who is their best
rock purchaser,.testified that he purchased 12 tons of clay in January
1958, and sold it to a plastering contractor (Tr. 281-282). He added:
4Frankly, I don't know whether it was-good or bad, because he didn't
ask for more." (Tr.282.)
The chemical tests on samples taken by the Government's witness
show that it is not suitable for an oil-bleaching material or as an ab.sorbent; that it is not naturally absorbent and does not become sufficiently so even with acid treatment so that there is very little chance
that it could be used as a catalytic agent (Tr. 85, 91).. Furthermore,
it is a calcium clay,,rather than a sodium clay, and for that reason is
not nearly so suitable for industrial purposes (Tr. 93, Exhibit D).
In the light of this evidence, it is quite clear that the clay cannot be
regarded as an uncommon variety because it has some property giving
it distinct and special value. Of like import is United States v.
Mary A. Mattey, 67 I.D. 63 (1960), and cases cited therein.
Thus I conclude that the claimants have failed to show a discovery on
any of the claims which would exempt these claims.from the application of the act of July 23, 1955, or to show that any of the claims is
exempt from the application of.this act because there is a discovery of
an uncommon variety of stone or clay. The hearing examiner and the
Division of Appeals properly found the claims to be null and void withcation of the two claims, their entire case

142

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

[70 I.D.

out usurping the function of the Congtes- r disregarding any of the
claimants' evidence.
In their brief on appeal the appellants incorporated a motion to
dismiss the contests. The motion is based on the same grounds as the
appeal.
Therefore, pursuant to the, authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed and
the motion to dismiss is denied.
ERNEST F. Hor,

Assistant Solicitor.
ESTATE OF MARY RAVONA DISERLY YOUPEE BROWN
IA-1294

Decided April 15, 1963

Indian Lands: Descent and Distribution: Claims Against Estates-Rules of
Practice: Generally
An Indian's written authorization for payment of her funds to a creditor,
which has been filed with the Bureau of Indian Affairs during the lifetime
of the Indian and not revoked by the Indian or disapproved by the Bureau,
need not be resubmitted by the creditor as the basis for a claim against the
estate of the Indian after her death; and the authorization so filed removes
it from the application of the probate regulation which prohibits the filing
of claims against Indian estates after the conclusion of the probate hearing.
APPEAL FROM A' DEISION-BY AN EXAMINER OF INHERITANCE

Lizzie S. Manning, an Indian, appealed to the Secretary of the Interior from a decision by an Examiner of Inheritance, dated February 2, 1962, denying her petition for a rehearing in the matter of the
estate of Mary Ramona Diterly Youpee Brown, deceased Fort Peck
allottee No. 3170. The appellant had filed her petition for rehearing
because of the Exalminer's decision of December 11, 1961, wherein
appellant's interest in this matter was handled by the Examiner in,
the following manner:
The claim of Lizzie
for money' laind,, is'
filed after conclusion
otherwise insufficient

S. Manning or Lizzie Smith Manning, Ft. Peck allottee #885,
hereby disallowed for the reason that the said claim was
of the hearing, was not supported by an affidavit and was
in form.

In his decision denying the petition for rehearing the Examiner did
not purport to touch the merits of the alleged claim, but merely cited
the following provision in the Departmental probate regulations as
barring him from considering the matter:
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No claims filed after the conclusion of the hearing shall be considered unless
the claimant can present satisfactory proof that he had: no actual notice of the
hearing and that he was not on the reservation or otherwise in the vicinity during
the period when the public notices of the hearing were posted. (25 CER 15.23(e)

The probate record on this case does not show that the appellant
was personally notified of the hearing on the above estate, to be held
at the Fort Peck Indian Agency, Poplar, Montana, on July 27, 1960.
The first information she apparently had regarding the hearing is
indicated by her letter of July 26, 1960, to the Examiner of Inheritance,
written from her home in Ashland, Wisconsin. In that letter the appellant stated that she had "just received" the Poplar Standard 1'from
which she noted that the estate of the above decedent was posted for
hearing on the following day. Since appellant, or someone in her
behalf, did not or could not make arrangements to be. present at the
hearing, appellant set out in her letter to, the Examiner the basis for
her interest in the;proceedings. A portion of her letter reads as
follows:
juring Mrs. Brown's lifetime and while I was living in Poplar, I gave her various
amounts of cash when she was down and out and in need of food with the understanding that she would repay me. As she was unable to repay me, she authorized
the Superintendent of the Pt. Peck Agency to pay me from her account the first
$1,000 coming into her account. FHer signed authorization is on file in the Ft.
Peck Agency office. Also, her individual Indian account was marked accordingly.
In addition, I gave the Superintendent of the: Ft. Peck Agency numerous cancelled checks to substantiate this claim, and they are supposed to be in a vault
in his office.
If the authorization Mrs. Brown signed some year ago still stands and a claim
is not necessary against her. estate in order for payment of the first $1,000 coming
into her account to be paid to me, kindly disregard this statement as a
claim *.

The principal allegations in this letter were substantially reiterated
in a later affidavit of the appellant, dated October 18, 1960, which was
filed with her petition for a rehearing.
The appellant's letter of July 26, 1960, was not received by the
Examiner until July 2.8..1960, the day after the probate hearing.
There appears to be no question that appellant was not on. the reservation or otherwise in the vicinity during the period when the public
notices of the hearing were posted. Thus,- the procedural point on
which the Examiner based his decision, and which raises. the question
on appeal, is 'whether, in the circumstances of this case, the appellant
is bound by the notice of the hearing received'through a'newspaper
item one day before the hearing date, but to which the Examiner did
LA

newspaper publication in Poplar, Montana, covering local news items.
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not receive appellant's response until the day after the hearing. We
think not.
The notice of the hearing which the appellant apparently received
only by a chance reading of a newspaper no doubt placed her in a
dilemma. So far as she knew and as her letter of July 26, 1960, to the
Examiner indicates, the authorization for payment to her from the
decedent's account was filed during the decedent's lifetime and was on
record at the agency office. In fact, there has been submitted in support of appellant's allegations on the point a copy of what purports
to be a letter of authorization, dated August 27, 1953, addressed by the
decedent to the Superintendent of the Fort Peck Agency, asking that
he pay to the appellant "the sum of One thousand and 00/100 dollars
($1,000) from any monies credited to my account at the present time
or to be credited in the-near future." On this letter we also observe
the following initialed note:
This is due Mrs. Manning on loans Ramona secured from her. 03 for Ok
to be endorsed over to Mrs. Manning

Obviously, the proof offered by the appellant is not determinative
regarding the merits of the authorization to her, and no finding on that
point is made in this decision. Nevertheless, what has been presented
indicates a written record at the local agency office of some arrangement by the decedent during her lifetime to pay the appellant. In
these circumstances, the appellant reasonably believed thatthe authorization, so filed, need not be resubmitted by her as the basis for a claim
to be presented in the probate proceedings on the estate. The fact that
the authorization had been filed and placed on record at the agency
during the decedent's lifetime removes it from the limitations of 25
CFR 15.23(e), supra, which apply to claims filed after the conclusion
2
of a probate hearing.1
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (Section 210.2.2A (3) (a), Departmental
Manual, 24 F.R. 1348), the decision of the Examiner of Inheritance,
denying appellant's petition for a rehearing, is reversed. The case is
hereby remanded for the sole purpose of permitting the Examiner,
after notice to all interested parties, to consider appellant's allegations
on their merits.
EDWARD WEINBERG,

Acting SoZicitor.
'Under 25 CPR 15.4 of the probate regulations known claimants, as well as presumptive heirs, are required to be served personally or by mail with a copy of the notice of
hearing. 61 I.D. 37, 38 (1952).
U.S. GOVERNMENTPRINTINGOFFICE:19G3

MYRTLE A. FREER ET AL.

1451

145

MYRTLE A. FREER ET AL.
Decided April 2, 1963

A-29221

Color or Claim of Title: Good Faith
An application to purchase public land under the Color of Title Act is
properly rejected where the applicant shows only that his grantor went
on the land and occupied it without any apparent right and the applicant
occupied the land under a conveyance from his grantor for much less than
the 20 years required by the Color of Title Act.

Color or Claim of Title: Generally-Color or Claim of Title: Good Faith
Where a color of title application is filed for an island in a river and the
only color of title or claim of title relied upon by the applicant must be
founded upon a patent and subsequent conveyances issued for abutting
lots on the river bank and upon an interpretation of State law that such
a conveyance of riparian land arries title to the island, the application
must be rejected where it appears that the interpretation of State law was
changed before the running of the 20-year period required for a holding in
good faith under the Color of Title Act.
APPEALS

ROM THE BUREAU OF LAND MANAGEMENT

Myrtle A. Freer, Andrew J. Freer, Jr., and Willis W. Ritter have
separately appealed to the Secretary of the Interior from a decision
dated August 7, 1961, whereby the Division of Appeals, Bureau of
Land Management, affirmed land office decisions rejecting their respective applications to purchase tracts under the Color of Title Act,
as amended (43 U.S.C., 1958 ed.,sec. 1068 eatseq.)
The applications were filed as class 1 claims under the act. Class
1 claims are allowable only where it is shown to the satisfaction of the
Secretary of the Interior
that a tract of public land has been held in good faith and in peaceful,
adverse, possession by a claimant, his ancestors or grantors, under claim or
color of title for more than twenty years, and that valuable improvements have
been placed on such land or some part thereof has been reduced to cultivation, * * * 67 Stat. 228, 43 U.S.C. 1958 ed., sec. 1068.
* * *

The claim of Mrs. Freer originated in a deed issued on March 20,
1936, by her husband, Andrew J. Freer, Sr., purporting to convey
a two-thirds interest in a certain island to her. Andrew J. Freer,
Jr.'s, claim originated in a deed issued on October 30, 1945, by his
father, Andrew J. Freer, Sr., purporting to convey a one-third interest in the same island to him. There is evidence that Mrs. Freer
and her husband did build a house and reside on the island as early
as 1917. There is, however, no evidence at all of any purported conveyance of the island to Andrew J. Freer, Sr. In fact, there is not
70 I.D. No. 5
689467-63-1
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even an assertion that prior to the conveyances made by him he thought
he owned the island, or any explanation as to why he might have
thought he owned the island. Clearly, therefore, a basic requirement of the color of title act, that the claimant must have possessed
the land under claim or color of title, is completely lacking so far as
Freer, Sr., is concerned. HarionM. Pontius, A-27473 (November 7,
1957.) Mrs. Freer and Freer, Jr., acquired color of title in 1936
and 1945, respectively, but Mrs. Freer was cognizant in 1954 that she
did not have title to the land. Andrew J. Freer, Jr., was also aware
in 1954 that he did not have title to the land. Their holding of the
land thereafter cannot be said to have been in good faith under claim
or color of title, Marion F. Pontius, supra, and their holding prior
thereto was not for the required twenty years. The Freer color of
title-applications were therefore properly rejected.
Appellant Ritter's application is for three islands in the Snake
River, Idaho, surveyed as lots 9, 10, and 11, sec. 17, T. 8 S., R. 14 E.,
B.M., Idaho, in response to applications for survey filed in April
1955. The appellant's application is based upon his and his predecessors' ownership of land on the east bank of the Snake River
lying opposite the islands (lots 5 and 8, sec. 17). Lots 5 and 8 were
patented by the United States on February 25, 1896. On September 12, 1902, the lots were included in a conveyance which described
the lands conveyed by metes and bounds, the west boundary being
described as the Snake River. This description did not vary in subsequent conveyances, including the final one to appellant executed on
July 10, 1954. Appellant concedes that in the chain of title commencing with the patent from the United States there is no reference to any islands in the river.
The Bureau rejected Judge Ritter's application on the ground
that neither he nor his predecessors had any color of title to the
islands, there being no instrument in writing purporting to include
the islands.
On this appeal Judge Ritter contends vigorously that he and his
predecessors had color of title to the islands by virtue of the patent
from the United States and the subsequent conveyances. His contention is based on the argument that until 1915 the Idaho law was
that a riparian owner takes title to the thread of the stream, including all small islands, whether the stream is navigable or nonnavigable
and that the Idaho law is still the same as to nonnavigable streams.
He concludes that the patent and conveyances must be read in light
of the Idaho law in existence at the time and that, so read, they constitute color of title to the islands.
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It is unnecessary to determine here whether a general interpretation of law as to the effect of a conveyance satisfies the statutory
requirement for a showing of a color of title. Assuming that it
does, it would not help the appellant here. The patent from the
United States to lots 5 and 8, Section 17, was issued on February
25, 1896. The first decision by the Idaho Supreme Court holding
that a patentee of riparian land gained title to an island lying
between his land and the thread of the stream was Johnson v.
Johnson, 95 Pac. 499, decided March 23, 1908. The case was one
of first impression (see page 503). It is hard to see how the patent
issued in 1896 and the conveyance made in 1902 could be said to
have been made with this ruling in mind.
But this does not matter. Assuming that they were, the fact is
that on February 6, 1915, the Idaho court in Callahan v. Price, 146
Pac. 732, cited by appellant, overruled Johnson v. Johnson and held
that a riparian owner did not gain title to an island lying between
his riparian land and the thread of a navigable stream. This ruling
came down shortly before the lapse of 19 years after issuance of
the patent. Thereafter, appellant's predecessor then holding title to
lots 5 and 8 had no basis for believing that his ownership of those lots
entitled him to ownership of the three islands lying opposite them.
In other words, there could be no good faith holding of the islands
under claim or color of title subsequent to February 6, 1915. And,
since any previous good faith holding in reliance upon the prior
interpretation of Idaho law was for less than 20 years, a basic requirement of the color of title law has not been and cannot be fulfilled.
The appellant has not addressed himself to this point. He has,
however, said that the navigability of the Snake River has never
been determined at the point where the three islands are located. He
has also said that Calahanv. Price did not change the Idaho law
as to noiavigable streams. However, in Willis V. Ritter et a.,
A-27755 (December' 22, 1958), in which the Department affirmed
the dismissal of his protest against the survey of the same three
islands, the Department accepted determinations by the courts and
this Department that the Snake River is navigable. Among other
decisions, the Department cited Johnson v. Johnson supra, in which
the Idaho court was concerned with the ownership of an island in
the Snake River perhaps five miles or so from the three islands
in question. Discussing the question of what constitutes a navigable
river, the court concluded that the Snake River is a navigable stream.
95 Pac. at 507. As was the case in 1958, we see no reason to hold
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that the river is not navigable where the three islands are located.
Therefore, we would be unable to accept any contention that the
river is nonlavigable where the islands are located and that the appellant and his predecessors continued to have color of title despite
Callahanv. Price.
Callahanv. Price was the result of the decision of the United States
Supreme Court in Scott v. Lattig, 227 U.S. 229 (1913), which reversed
a decision of the Idaho court following the rule in Johnson v. Johnson. The United States Supreme Court held that an island in. the
Snake River which was in existence at the time Idaho was admitted
to the Union but which had not been surveyed did not pass with a
patent to land on the bank of the river and remained public land of
the United States. Appellant argues that the islands involved in
Scott v. Lattig and in Callahan v. Price are much different from the
three islands involved here from the standpoint of size and their
separation from the shore. If the distinction is sound, the only
legal significance of it would be that it would be necessary to conclude
that title to the three islands passed from the United States with
the issuance of the patent to lots 5 and 8 in 1896, and we would be
left with no color of title case at all. So, too, is the effect of appellant's argument that until Callahanv. Price,hispredecessors actually
had legal title to the islands. In any .event, in the Department's
decision of December 22, 1958, dismissing appellant's protest against
the survey of the islands, the Department held that title of the islands
is in the United States. The appellant cannot attack that conclusion
and still maintain his application.
It is unnecessary to discuss at length appellant's contention that the
color of title act does not require a claimant to have color of title in
all cases but permits him to apply if he has merely "claim of title"'
as distinguished from "color of title." In this case, any claim of
title that the, appellant and his predecessors have rests upon the interpretation of Idaho law prior to Callahanv. Price. Such claim of title
could not have been held in good faith after that decision was issued.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
ERNsT F. Hom
Assistant Solicitor.
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CLAUDE P. HEINER
A-29103

Decided April 22, 1963

Coal Leases and Permits: Permits
An application for a coal prospecting permit is properly rejected where information becomes available as to the existence and workability of coal deposits
in the land after the filing of the application.

'Henry D. 1likesell, A-24112 (March 11, 1946), rehearing denied

(June 20, 1946), overruled to extent inconsistent.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Claude P. Heiner has apppealed to the Secretary of the Interior
from a decision dated June 26, 1961, by which the Acting Appeals
Officer of the Bureau of Land Management affirmed a decision of the
Colorado land office rejecting his application for a coal prospecting
permit on certain public land in the Gunnison National Forest in
Delta County, Colorado, on the ground that the land is known to contain commercial coal deposits so that it is subject to leasing rather
than prospecting under section 2 of the Mineral Leasing Act, as
amended (30 U.S.C., 1958 ed., see. 201).
In his appeal to the Secretary, Heiner contends that the land
covered by his application had not been drilled or otherwise prospected
to determine the character, analysis, or workability of any coal seams
that may be contained therein at the time he filed his application on
July 5, 1960, so that it was not then known to contain commercial coal
deposits and was, accordingly, subject to the prospecting provisions of
the Mineral Leasing Act. He concludes that a prospecting permit
should be issued on the basis of the information available with respect
to the land covered by his application at the time the application was
filed.
The land office decision was based upon a report of the Geological
Survey that the land applied for is adjacent to or contains extensions
of a workable coal deposit. The Geological Survey has reported
subsequently that the information upon which its earlier report was
based was obtained after the filing of Heiner's application.
The statute which authorizes the Secretary to issue coal prospecting
permits provides:
Where prospecting or exploratory work is necessary to determine the existence
or workability of coal deposits in any unclaimed, undeveloped area, the Secretary of the Interior may issue, to applicants qualified under this Act, prospecting permits for a term of two years * * *. (30 U.S.C., 1958 ed., sec. 201 b).)
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The language of the statute is definite and specific-the Secretary
is not required, but he is permitted, to issue coal prospecting permits
on public land if prospecting or exploratory work on that land "is
necessary to determine the existence or workability of coal deposits"
(Italics supplied). It must be interpreted as permitting issuance of
a prospecting permit only when the Secretary does not know of the
existence or workability of coal deposits. ! There is nothing in this
language which restricts the Secretary, when he reaches an application for action, to a consideration only- of information available at
the time the application was filed and prevents him from considering
subsequent information which establishes the existence and workability of coal deposits when the issuance of a permit is considered.
On the contrary, the statute seems clearly to say that the Secretary has
authority to issue a permit only when at the time he proposes to act
he believes that prospecting work is necessary.
In apparently the only other instance in which the Department
considered whether knowledge of coal deposits acquired after the
'filing of an application for a coal prospecting permit should be taken
into account, the Department said that the determination of the character of the land to see whether a permit should be issued is to be
made at the time when an application has been perfected. Henry D.
Mikesel7, A-24112 (March 11, 1946); motion for rehearing denied
(June 20, 1946). The Department nonetheless recognized that an
applicant acquires no vested right in the land described in his application or in the mineral deposit therein by the filing of his application.
It follows that an applicant is not entitled to the issuance of a permit merely because of an absence of knowledge of workable coal deposits which obtains at that time. The Department referred in the
Mikesell decision to "the unusual circumstances of the particular
situation and of the equities on behalf of Mikesell," thus suggesting
that the ruling therein made was influenced by those factors. However this may be, to the extent that the Alikesell decision is inconsistent with the position taken in this case, it is overruled as not being
in accord with a proper interpretation of the statute.
I conclude that the Secretary has no authority to issue a coal
prospecting permit when at the time he acts on the application for a
permit he has information as to the existence and workability of the
coal deposits in the land applied for.'

I

In a similar situation, the Department held recently that an application for a potassium prospecting permit Is properly rejected when the land applied for is determined to
contain valuable deposits of potassium as of a time after the filing of the application.
Sawoyer Petroleum Compeny, H. Byron Mock, 70 I.D. 9 (1963).
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
EDWARD WEINBERG,

Deputy Solicitor.
ESTATE OF HARRIS EUGENE RUSSELL
UNALLOTTED OSAGE IDIAN
IBCA-1275

Decided May 2,1963

Indian Lands: Descent and Distribution: Wills
Testimony of lay witnesses not present at the execution of the will
establishing that testator was in poor health, that he was unable to manage
his property, that he customarily used intoxicants to excess, and that he
appeared to be intoxicated at different times on the day the will was
executed, does not meet the burden of proving testamentary incapacity
placed upon contestants where testimony of scrivener and attesting witnesses, and the rationality of the will support a contrary finding.

Indian Lands: Descent and Distribution: Wills
Where a- decedent, in the six-month period following a divorce, during
which Oklahoma law prevented remarriage to any party other than the
divorced spouse, executed a will devising property to "my wife"; his divorced spouse, in attempting to establish that an alleged subsequent marriage between herself and the decedent, during said period, revoked the
will by operation of law, cannot, where circumstances rule out the possibility that any other former spouse was the intended devisee, successfully maintain the position that because she was not the decedent's wife at
the time he executed the will; she was not provided for in the will.
APPEAL FROMa THE SUPERINTENDENT, OSAGE AGENCY

The decision of the Superintendent of the Osage Indian Agency,
dated October 30, 1961, disapproving eight wills of Harris Eugene
Russell, a deceased unallotted Osage Indian, has been appealed to the
Commissioner of Indian Affairs by Mrs. Genevieve Jewell Ray, insofar as it disapproves the will of June 8, 1960 by Cleo Bascus
Russell and Ronald Gene Russell, insofar as it disapproves the will
of October 7, 1959; and by Carol Jean Logan, Jacquelyn Logan, and
Leroy Elrod Logan, Jr., insofar as it disapproves the will of March

I
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27, 1958.' The appellants are represented by T. F. Dukes, McCoy and
Kelly, and P. D. Lindsey, respectively.
The decedent, Harris Eugene Russell, died December 31, 1960,
a resident of Hominy, Oklahoma. Under the terms of his purported
last will, dated June 8, 1960, the decedent devised and bequeathed
to his son, Ronald Gene Russell, $1,000 and 160 acres of land; and
a life estate in his Osage headright and in 360 acres of land to his
"wife" (without further identification), with remainder interest to his
first cousin of the half blood, Genevieve Jewell Ray, to whom he also
left two improved lots in Hominy and the residue of his estate.
The will of October 7, 1959, for which Cleo Bascus Russell (decedent's wife at that time) and Ronald Gene Russell are the proponents,
left decedent's entire estate to them. In the will of March 28, 1958,
for which the Logans are the proponents, decedent left everything,
except a bequest to his son of $100, to Carol Jean, Jacquelyn, and
Leroy Elrod Logan.
A petition for approval of the last will and testament (June 8,
1960) of Harris Eugene Russell was filed with the Superintendent
of the Osage Indian Agency by T. F. Dukes, named executor in the
will, and Genevieve Jewell Ray. Objections to the approval of the
will were filed by Cleo Bascus Russell, Ronald Gene Russell, and
the Logans. The allegations included undue influence, lack of testamentary capacity, improper execution, and revocation by operation
of law. A hearing on the approval or disapproval of the eight wills
was held before a Field Solicitor to whom hearing authority had been
delegated.
Between 1936 and his death in 1960 at the age of 43, the decedent
entered into five or six marriages with three women. Four were
terminated by divorce and one was annulled. He executed eight wills
during the last 15 years of his life, and, because of excessive use of
intoxicants and inability to manage his property, he was under
guardianship during the last six years of his life. The decedent
was afflicted with sugar diabetes which, aggravated by his use of intoxicants, necessitated amputation of his legs. He was hospitalized from
1

Under Section 8 of the Act of April 18, 1912 (37 Stat. 86), adult members of the Osage

Tribe of Indians, not mentally incompetent, may dispose of their restricted estates by will
in accordance with the laws of the State of Oklahoma, and subject to the approval of the
Secretary of the Interior. The function of approval or disapproval In this respect was
delegated to the Superintendent of the Osage Indian Agency under regulations of the Department (25 CFR 17.12). At the time this appeal was instituted Section 17.14 of those
regulations (subsequently amended to provide for a direct appeal to the Secretary of the
Interior) provided for an appeal from the Superintendent's action to the Commissioner of
Indian Affairs, and for a further appeal to the Secretary. For administrative reasons,
the Commissioner of Indian Affairs referred the present appeal directly to the Secretary for
action.
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time to time for both diabetes, and alcoholism. The decedent's marriages were to Cleo Bascus, 1936-1937; Lena Boyiddle, 1938-1944;
Pearl DeRoin, 1947-1952; Pearl DeRoin, 1952-1954; and Cleo Bascus,
1954-1960. A sixth marriage was alleged to have been consummated
between decedent and Cleo Bascus in June 1960. Ronald Gene Russell, the decedent's only, offspring, was born of the first marriage.
Circumstances surrounding the marriage and the boy's physical features apparently raised doubt in decedent's mind that Ronald was his
issue.. A decree of divorce from Cleo Bascus Russell was entered
March 4, 1960, and sometime in June 1960, after executing his last
will on June 8, 1960, decedent took up residence with her and their
son at Mrs. Russell's home in Oklahoma City. The*decedent stayed
with Mrs. Russell about three months before returning to Hominy
to live with relatives. A petition for divorce was filed in his behalf
November 4, and this action was pending when he died the following
month. The foregoing facts adduced at the hearing were, except
the sixth marriage, uncontroverted.
The Superintendent of the Osage Indian Agency based his decision
on the number of wills executed, the numerous changes in beneficiaries, and on findings that the decedent was a chronic alcoholic
and that he lacked testamentary capacity because of mental
immaturity.
Genevieve Jewell Ray and the Logans based their appeal on allegations that the Superintendent's action was an abuse of discretion in
that the evidence adduced at the hearing required approval of the
wills they proposed. Ronald Gene Russell and Cleo Bascus Russell,
satisfied with the Superintendent's disapproval of all the wills because
of their standing as heirs, appealed only to protect their interest in
the 1959 will in the event of reversal.
The allegations of undue influence and improper execution, not
having been supported by evidence during the hearing, are not now
in issue. The issues remaining to be resolved are whether the evidence adduced at the hearing supports a finding that decedent had.
the requisite testamentary capacity in executing any of the last three
wills, and, if he had such capacity, whether a revocation by operation
of law resulted from having thereafter married a woman who had
not been provided for in the will.
The Supreme Court of Oklahoma has defined testamentary capacity
as a state of mental capacity which would enable a person to understand in a general way the nature of the business then ensuing, to
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bear in mind in a general way the nature and situation of his property, to remember the objects of his bounty, and to plan or understand the scheme of distribution.2 It has held that while inability
to transact business,3 adjudication of mental incompetence and appointment of a guardian4 sickness or bodily weakness, 5 and habitual
intoxication 6, may be considered in determining, testamentary capacity, they are not conclusive. The Oklahoma courts have also held
that in order to invalidate a will for lack of testamentary capacity,
evidence must show that the condition existed at the time the will
was executed, and that such condition precluded an understanding
of the nature and consequences of the act.7 Prior and subsequent
acts may have bearing only to the extent that they assist in determining the mental status at the time of execution." Oklahoma law
accords a testator a presumption of sanity, and places upon the contestants the burden of proving a lack of testamentary capacity. 9
The appellants have not met this burden. The hearing produced
conflicting testimony on the question of decedent's sobriety, health,
and mental capacity during the period in which the last three wills
were executed, and on June 8, 1960, the day the last will was executed,
in particular. The only testimony on the decedent's condition at the
time of the execution of the last will was that of the scrivener and the
attesting witnesses. These witnesses concurred in the position that
decedent's mind and memory were clear, that he was not intoxicated,
that he appeared to appreciate the significance of the transaction, and
that the act of executing the will was of his own volition. The only
witnesses who offered contradicting testimony were the lawyer of one
of the contestants and that lawyer's secretary. These witnesses testified that they had seen the testator in an intoxicated condition on
April 8, 1960, both before and after the time the will was executed,
but they were not present at the execution of the will. It is the testator's condition when he executed the will which is decisive. Testimony
establishing the testator's reputation as a drunkard and his intoxication at times other than that when the will was executed cannot constitute a proper basis for a Superintendent's determination of the
issue of testamentary capacity. The testimony of the scrivener and
attesting witnesses, which was not overcome by the testimony of con2 In re Nitey's Estate, 75 Okla. 389, 53 P. 2d 215 (1935).

' In re
4 In re
s Ibid.
6 In re
7 In re
s In re
9 In re

Tayrien's Estate, 117 Okla. 216, 246 Pac. 400 (1926).
Shipman's Estate, 184 Okla. 56, 85 P. 2d 317 (1938).
Devine's Estate, 188 Okla. 423, 109 P. 2d 1078 (1941).
Shipman's Estate, 184 Okla. 56, 85 P. 2d 317 (1938).
Mason's Estate, 185 Okla. 278, 91 P. 2d 657 (1939).
Blackfeather's Estate, 54 Okla. 1, 153 Pac. 839 (1915).
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testant's counsel and counsel's secretary, is supported by the rationality
of the will itself. Having made provision for decedent's son and
recently divorced wife, and having made no gifts to persons other
than those related by blood or marriage, the last will cannot be said
to be unnatural, and in view of decedent's marital history and his
doubt about his son's paternity, the will could not be characterized
as unfair to his heirs.
Appellants Cleo Bascus Russell and Ronald Gene Russell have
argued that decedent and Cleo Bascus Russell entered into a common
law marriage after the execution of the last will, and that the will was
revoked by operation of law pursuant to 84 OSA 107 because the
"wife" provided for in the will was not identified; that Cleo Bascus
Russell was not decedent's wife at that time; and that, therefore,
she was not provided for in the will as required by said statute. The
pertinent text of statute states, "If, after making a will, the testator
marries, and the wife survives the testator, the will is revoked * * *
unless she is provided for in the will."
A marriage to Cleo Bascus Russell having been terminated four
months before the will was executed, it appears that decedent had no
wife at the time of executing the will because the six-month period
following a divorce decree, during which remarriage to anyone other
than the divorced spouse was prohibited by 12 OSA 1280, had not expired.10 Thus, the gift to "my wife" created an uncertainty. However, an uncertainty, arising upon the face of a will may be resolved
pursuant to 84 OSA 152 by ascertaining the testator's intention from
the words of the will and the circumstances under which the will was
made. From 1954 until his death, the decedent had no wife other than
Cleo Bascus, and within a few days of executing the last will he began
living with her once more. At that time he was prohibited by 12
OSA 1280 from marrying anyone else. Establishing that a common
law marriage was consummated at that time could only serve to support further a finding that Cleo Bascus Russell was the person referred to in the will as "my wife"; thus, in this case, establishing one
of the conditions required by the statute-a subsequent marriage,
would tend to negate the existence of the other required conditionfailure to provide for the after-married spouse in the will.
It is determined, in the light of the whole record, that on June 8,
1960, Harris Eugene Russell possessed the requisite testamentary capacity for executing a valid will; that he was not subjected to undue
10 Yeats v. State,

30 Okla. Cr. 320, 236 Pac. 62 (1925).
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influence, fraud or coercion; that the execution of said will complied
with the laws of the State of Oklahoma; and that said will revoked
all prior wills, and was not itself revoked by operation of law. Therefore, pursuant to authority delegated to the Solicitor by the Secretary
of the Interior [sec. 210 2.A(3) (a), Departmental Manual, 24 .R.
1348], the action of the Superintendent of the Osage Indian Agency,
dated October 30, 1961, disapproving the last will and testament of
the decedent, dated June 8, 1960, is hereby reversed, said will is.
approved, and the. Superintendent is directed to enter an order certifying such approval.
EDWARD WimNrBRG,

Deputy Solicitor.
GEORGE N. KEYSTON, JR., LTD.
A-29133
A-29524

Decided May 7, 1963

Oil and Gas Leases: Applications-Regulations: Generally
Where the regulation in effect when an oil and gas lease offer is filed in the
name of a partnership requires a certified copy of the articles of association
and showings as to the qualifications of the member partners to accompany
the offer, the mere reference by serial number to another case record where
showings have been filed is not adequate and the offer is properly rejected.

Oil and Gas Leases: Applications
The inclusion of offers in drawings simply establishes the order in which they
will be considered and does not constitute a determination that a given
offer is valid or waive any defect in such offer; thus a defective offer drawing first priority must be rejected.
APPEALS

ROM THE BUREAU OF LAND MANAGEMENT

Appeals to the Secretary of the Interior have been filed by George
N. Keyston, Jr., Ltd., a limited partnership, from separate decisions
rendered by the Division of Appeals, Bureau of Land Management,
dated July 13, 1961, and February 21 1962, affirming Utah land office
decisions rejecting its oil and gas lease offers Utah 06,1037 and 059787
for noncompliance with departmental regulation 43 OFR
192.42(e) (6). That regulation relates to requirements for filing an
offer and provides that:
If the offer is made by an association (including a partnership), it must be
accompanied by a certified copy of the articles of association and the same showing as to the citizenship and holdings of its members as required of an individual.

Both offers here, filed in the name of the partnership, were signed
by a general partner and drew first priority in drawings held in con-
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nection with simultaneous oil and gas lease offer filings. There were
no accompanying documents setting forth the names of the other
partners, their qualifications and holdings, or a copy of the articles
of association of the partnership. However, in item 5 (a) of the lease
offer form where blank spaces are furnished for a designation of the
offeror's citizenship or whether the offeror is a corporation "or other
legal entity," there was inserted a reference to an Anchorage land
office serial number.
Appellant contends essentially that this reference to a record where
presumably the necessary showings had been filed when the two offers
in question were filed met the requirements of the above-quoted regulation and of Form 4-1158, the required lease offer form, and asserts
that it should not be deprived of the statutory preference afforded by
the Mineral Leasing Act of 1920, as amended (30 U.S.C., 1958 ed.,
Supp. III, sec. 181 et seq.), to the first qualified applicant. Appellant
attempts to show that there is no clear requirement precluding its re'
ferral to another case record in order to make these showings. Appellant relies on subsection (d) of item 5 of the offer form wherein the
offeror certifies that 'he is 21 years of age or over " (or if a corporation
or other legal entity, is duly qualified as shown by statements made or
referred to herein)." Appellant contends that this provision may be'
interpreted s permitting a partnership to refer to a record by serial.
number for the information required by the above-quoted regulation.,
The applicable regulation, quoted above, is absolutely clear that an
offer made by a partnership "must be accompanied" by the required.
showing. No exception is stated or can be implied. The immediatelyfollowing regulation makes the same mandatory requirement for a.
showing where the offeror is a corporation. 43 CFR 192.42(f). However, this regulation, unlike the one on partnerships, expressly permits showings regarding corporate qualifications to be made by re-ferral to the serial number of a case record where such showings had
been accepted.' The specific inclusion of the alternative in the regulation on corporations clearly indicates that it cannot be read into the
immediately preceding regulation on partnerships.
Turning to the lease offer form that was used for appellant's offers,.
it is to be noted that item 5 (a) of the Special Instructions repeats the
requirement of the applicable regulation that an offer filed by a:
partnership "must be accompanied" by a showing of the citizenship
'It may be noted that a new regulation has been proposed which would permit the
showing of the articles of association of a partnership and other associations to be satisfied
by reference by serial number to a record in which such evidence had previously been,
filed, together with a statement as to any amendments thereof. Proposed Rule Making:
4 2
43 CFR 192. (n), 27 FR. 9993 (0ct. 11, 1962).
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and holdings of its members. Again no exception or alternative is
stated.
Paragraph 9 of the General Instructions on the form provides that
if there is noncompliance with item 5(a) of the Special Instructions,
the offer "will be rejected and returned to the offeror and will afford
the applicant no priority." Likewise the regulations specifically provide for the same penalty if there is noncompliance with item 5(a)
of the Special Instructions. 43 CFR 192.42(g) () (vii).
It is incontestable then that both the pertinent regulation and instructions on the lease form require a partnership to accompany an
offer with the showing prescribed and do not permit the requirement
to be satisfied by a mere reference to another case reeord in which such
showing may have previously been filed.
The appellant would have the regulation and instructions negated
by the statement in item 5(d) of the offer that the offeror certifies
that it, "if a corporation or other legal entity, is duly qualified as
shown by statements made or referred to herein." Item 5(d) does
not purport to say what statements are required. The requirements
can be found only in the regulations and instructions, and only what
the latter prescribes as to the form, content, and time of filing of the
statements can be controlling. Item 5 (d) merely refers to the statements that are required to be filed or that may be referred to as provided esewhere. The obvious reason for including in item 5(d) the
phrase "or referred to herein" is that the item refers to showings by a
corporation and references to such showings in other records is expressly permitted by the applicable regulation pertaining to showings
by corporations.
The cases cited by the appellant relating to the application of regu"lations which are vague and unclear are not relevant in that regard
'as the regulation here is not subject to more than one meaning.
Appellant also contends, in effect, that the inclusion of its offers
in the drawings indicated that they had been considered as valid offers'
and tat leases must issue. However, the fact that the offers were
included in the drawings did not constitute a determination that all
of the requirements had been met or that any defect in them had
been waived, s the drawing simply established the order in which
offers would be considered. Dncan Miller, A-28946 (August 6,
1962).
i Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental Man-.ual; 24 F.R. 1348), the decisions appealed from are affirmed.
EDWARD WENBERG,

Deputy Solicitor.
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A-29176

Oil and Gas Leases: Applications-Oil and Gas Leases: 640-acre Limita-

tion-Public Lands: Riparian Rights
The rejection of an offer for failure to comply with the 640-acre minimum
limitation because nonnavigable river bed lands adjacent to the public
land applied for were available for lease will be affirmed where appellant
does not show that the river bed lands were not available for lease, as an
offer for lease under the Mineral Leasing Act will not be accepted as an
offer for the Government's riparian rights to the river bed lands unless
such lands have been properly described and rentals submitted for them.

Clayton Phebus, 48 L.D. 128 (1921); A. F. Glassford, et al., 56
I.D. 88 (1937); Associate Solicitor's opinion M-36512 (July 29,
1958), overruledto extent inconsistent.
APPEAL

ROM THE BUREAU OP LAND MANAGEMENT

Emily K. Connell has appealed from a decision by the Acting
Chief, Division of Appeals, dated August 7, 1961, affirming a decision
of the New Mexico land office which rejected her oil and gas lease
offer for lands totaling 326.15 acres, including meandered lots which
are uplands of the Canadian River in Oklahoma. The reason for the
rejection was that as there were lands available for leasing in the
river bed adjacent to those applied for, the offer did not comply with
Departmental Regulation 43 CFR, 1961 Supp., 192.42(d).
That regulation provides that an offer for a noncompetitive oil
and gas lease must be for not more than 2,560 acres and not less than
640 acres, except where the rule of approximation applies, where the
land applied for is in an approved unit plan, or where the land is
surrounded by lands "not available for leasing" under the Mineral
Leasing Act (30 U.S.C., 1958 ed., sec. 181 et seq.).
Appellant contends that it was not necessary to apply for the river
bed lands and that the regulation should not be applied in these circumstances as a "trap for the unwary" whereby "title-breakers would
be enabled to find a vacancy in a filing and thereby destroy the rights
of prior claimants." She contends that the regulation should not be
interpreted to apply to the situation here, and that where an offer has
included all the land available under the official survey that is sufficient.
On the question of surveying, she alleges that a metes and bounds
description of river bed lands would be worthless, would not be based
on an actual survey, and would just "float" as it would have to tie to
the meander of the river. She also contends that she did file for all
of the land available for leasing as a lessee would take the Govern-
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ment's interest in the riparian rights to the river bed by virtue of a
lease to the uplands.
Appellant was informed by the land office that she could amend
her offer to include the river bed lands but that there was a conflicting
application, including part of such lands, which would have priority
of filing over her offer, when amended, as to the land in conflict.
Although appellant objects to the interpretation and application of
the 640-acre rule, it is incumbent upon this Department to reject an
offer for less than 640 acres where it appears that adjacent lands are
available for lease. Ha'vor F. Holbeck et al., A-27704 (November 18,
1958), which involved an application for certain river bed lands but
which did not include other river bed lands or adjacent uplands which
were available for lease. This Department must determine whether
a lease offer has fully met the requirements of the Mineral Leasing
Act and the regulations issued pursuant thereto before accepting it,
as section 17 of the Mineral Leasing Act, as amended (30 U.S.C., 1958
ed., Supp. III, sec. 226(c) ), requires that a noncompetitive lease be
issued to the first qualified applicant if a lease is to issue. Thus if
there are conflicting offers and a lease is issued for less than 640 acres,
but is is subsequently discovered that adjacent lands were available
for leasing when the offer was filed, the lease must be canceled. R. S.
Prows, 66 I.D. 19 (1959), and cases cited therein.
Although appellant has made some allegations regarding surveying
problems, they are without merit. As the river bed land is unsurveyed it would have to be described by meter and bounds connected
with a corner of the public land surveys by courses and distances.
43 CFR, 1961 Supp., 192.42a. See Havor F. Holbeok, 62 I.D. 411
(1955), where the Department contemplated leasing the bed of a nonnavigable body of water even though the uplands were already leased.
As illustrated there, any difficulties in ascertaining a proper metes
and bounds description of the public land available for lease would
not preclude such a requirement. Moreover, the conflicting offer,
New Mexico 0149944, described the river bed land without difficulty.
The appellant has posed the question as to whether or not the
Canadian River is navigable. This question is relevant as the beds
of navigable bodies of water within a State pass to the State on the
date of its acquiring Statehood, and the question of navigability is a
Federal one to be determined in Federal courts. United States v. Oregon, 295 U.S. 1, 14 (1935). However, title to the beds of nonnavigable bodies of water does not pass to a State upon its admission into
the Union, but remains in the United States.
ardin v. Shedd, 190
U.S. 508, 519 (1903). Appellant has not submitted anything to show
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that the Canadian River is navigable. The Supreme Court of Oldahoma has recognized that the river is nonnavigable. State v. .Tarden,
198 P.2d 402 (Okla. 1948) see also Anderson-PritchardOil Corp. v.
Key Ola. Oil Co., 299 Pac. 850 (Okla. 1931) similarly as to the
North Canadian River. The possible eventuality that a further judicial proceeding may be necessary to resolve the question here does not
preclude this,. Department from asserting theFederal.Government's;
claim to river bed lands to which'it owns the uplands;:.thus, without'
appellant's:showing more, it-must be presumed that the river bed
lands in question are Federal lands.
Appellant in. contending that she applied for all of the lands available for lease, as. a lease would include the Governents.riparian
rights to river bed lands, relies, on Hardin v. Jordan, 140 U.S. 371
(1891), and Clayton Plebus, 48 LiD. 128. (1921). In the first case,
the Supreme Court is' considering the ownership of the beds of meandered, nonnavigable bodies of water after the adjoininguplands had
been patented, held that the United States by patenting the uplands
parted with title to the pertinent submerged land and that the question
of the rights, of the patentee to such land would be determined by
State law, unless there was something in the patent or 'in other circumstances to indicate that the Government 'intended to reserve title
to the submerged lands. In the Phebus case, this Department rejected a prospecting permit application for the bed of a nonnavigable
body of water because all of the uplands had been patented without
mineral reservation except for lots covered by prospecting permits
or applications. The Department stated that the prospecting permits
covering the land.abutting upon the meandered nonnavigable body
of water also embraced the -adjacent submerged area.. A subsequent
decision, Willia'm Ericeson, 50 L.D. 281 (1924),: overruled the Phebus
case by holding that the bed of a nonnavigable body of water could
be leased apart from the uplands. Appellant. contends that this ruling should be narrowly construed. However, the important aspect
of that decision is the recognition that the law of a State regarding
the rights of riparian owners, which appellant: contends, should be
followed, is not binding upon the United States before it has parted
with ownership of the uplands. That aspect was suggested in Hardin
v. Jordan, supra, also.
Since the Erckson case, supra, the Department has leased both the
uplands adjacent to nonnavigable bodies of water and the beds of such
bodies to the extent of the Government's interest in -them unless there
has been some reason'for refusal'to lease. In A W. Glassford, et al.,
689467-63-3
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56 I.D. 88, 91 (1937), the following statement is quoted from an unpublished departmental decision, Henry C. Trigg, A' 17559 (October
31, 1933), discussing the effect of the Mineral Leasing Act on the
riparian rightdoctrine:,
From the general tenor of the leasing act it is evident that Congress intended -that all operations under oil and gas, prospecting permits or leases
should be conducted upon a per-acre basis. Rentals are to be paid by the
acre; individual applications are limited to a certain number of acres on a
known geologic structure: and to!a certain number of acres within the bounds
of a particular State. It, is, evident that it was not within the intention of
Congress that any person whose application called for. a. specific tract of land,
including a certain number of acres, should receive rights on any larger tract
containing a greater number of acres. ICongress, then, has, in effect, set up a
scheme for the exploitation: of public lands containing oil and gas, which of
necessity excludes the applicability of the common-law concept granting to
riparian owners rights in a stream bed to the center thereof.

That quotation clearly answers appellant's contention that the common law riparian rights doctrine:should be applied to Federal oil
and gas lease offers, by showing that the intent of Congress abrogates
the applicability of that doctrine to leases under the Mineral Leasing Act. Insofar as the PhebUs case, supra, and the Gclassford case,
supra, may imply anything to the contrary, they are overruled. As
in any 'conveyance the intent of the grantor governs what actually
is conveyed. Appellant, in -effect, construes her offer as one for the
river bed lands also since she cannot be construing a lease which has
not been granted. However, this Department in applying the Congressional scheme for oil and gas leasing cannot accept an offer as
including the riparian rights to the river bed lands unless such lands
are properly .:described' and rental is submitted for the acreage involved. Cf. Sidney A. Martin, C. C. Thovas, 64 I.ID. 81 (1957).
As appellant did not apply for the adjacent river bed lands and
has not shown that such lands were not available for leasing when
her offer was filed, the decision of the Bureau rejeting the offer
on the basis of the 640-acre rule is proper. This conclusion is somewhat at variance with that re-ached in an Associate Solicitor's opinion M-36512 (July 29, 1958), wherein it was concluded that the
640-acre rule should be applied to beds of noninavigable waters adjacent to public lands only where the land office records show that
the submerged lands belong to the United States. However, as was
noted in that opinion, there would be little information available
in the Bureau' for making a determination as to whether the overlying waters may or may not be navigable and hence as to whether
the underlying lands are Federal or State lands. In fact, it would
be rare if there was some notation on the land office records regarding
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the ownership of river bed lands. Nevertheless, the possible uncertainty of title in these circumstances cannot operate as an exception
to the mandatory rule prescribed in the regulations in an, adjudicative
proceeding involving conflicting offers, when the regulation has not
prescribed any such exceptions. Therefore, we are compelled to apply
the 640-acre rule here regardless of any lack of notation on the land
office records,: where the Bureau has determined that- the river bed
land. is Fedeai land available for lease and an appellant does not showthat the determination was erroneous. To the extent that the opinion of July 29; 1958, is inconsistent with this conclusion it is overruled.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental Manual; 24 F.R. 1348) the decision appealed from is affirmed.
EDWARD WEINBERG,

Deputy Solicitor.
APPEAL OF EARL B. BATES NURSERY
IBCA-368

DecidedMay 13, 1963

Oil and Gas-Statutory Construction: 'Generally
A communication from a contracting officer to a contractor, in order to
amount to a decision, must, at least, be so worded as to fairly and reasonably inform the contractor that a determination under the disputes" clause
is intended.

Contracts: Contracting Officer
When the contracting officer makes a decision under the "disputes"
clause, he acts in a quasi-judicial capacity. The decision must represent
his own judgment, rather than a determination dictated to him by another
not authorized by the terms of the contract.

BOARD OF CONTRACT APPEALS

The Department Counsel has moved that the Board should dismiss
the appeal for lack of timeliness since appellant has failed to appeal
"the finding and decision contained in the Contracting Officer's lettelr'
of December 11, 1962." Department Counsel argues that "the: Contracting Oricer's letter of December 11, 1962, had all the necessary
requirements of a 'Findings and Decision' and'should be so regarded
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The letter of December 11, 1962,

Earl B. Bates

Nursery
3814 Whites Creek Pike
Nashville 7, Tennessee
Dear Mr. Bates:

On November 9, 1962 you sent us. your letter concerning Contract No. 14-100131-867, Planting and Miscellaneous- Construction, Visitor Center Area, Fort
Donelson National Military Park.. You stated that you feel you have a justifiable appeal based on Section 30, Errors and Omissions of general provisions.
Item 17'was considerably less than the estimate of 160,000 sq. feet which
appeared in the bid.
We did advise you to submit your bid (we also advised other bidders not to
change items or estimated quantities in their bidding) on items and estimated
quantities as shown on the bid schedule. We recall you were having trouble
locating some of the trees and shrubs and was interested in substituting these
items.
This matter was taken up with our Southeast Regional Office and Eastern
Office of- Design and Construction. Both are in agreement that final settlement be based on as-built measurements. The final payment for work on
this contract is not changed by more than 2%. The following statement
appeared on the bid f orm for this project..
Note: The quantities shown for the total bid will be used for the purpose of
canvassing the bids and awarding the work. -However, the Contracting Officer
shall have the right to increase or decrease any or all of those quantities by
25%, or increase or decrease any or all of those quantities by any amount,
provided that the total cost of the work shall not be changed by more than 25%.
They feel any increase or decrease is clearly covered and bids submitted
accordingly.

If we can be of further assistance to you, please feel free to call upon us at any
time.
Sincerely yours,
R. G. Hopper

It is apparent from the text of this letter that it does not constitute
a formal decision which would require the taking of an*appeal.'
This Board held in CentralWrecking Corporation.2
* ** In order for a decision to have that effect [start the running of the appeal
period] it must, at least, fairly and reasonably inform the contractor that a
determination under the "disputes" clause is intended.
'Refer Construction Company, IBCA-209 (October 20, 1960), 67 I.D. 457, 462, 60-2 BCA

par. 283j 2 Gov. Contr. par. 561.
£ IBCA-69 (March 29, 1957), 64 I.D. 145, 149, 57-1 BCA par. 1209; Refer Construction
Company, fn. 1, supra; cf. Spew-Glass, Inc., IBCA-282 (November 3, 1961), 68 I.D. 329,
61-2 BOA par. 3185, 3 Gov. Contr. 587.
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The last sentence in the December 11, 1962, letter specifically negatives finality of action and left the door open for the contractor 'to
establish his brand" orclaim.3
Hence, there has been no formal findings of fact or decision on the
part of the contracting officer disposing of the claim presented: by the
contractor on November 9, 1962.
Throughout these proceedings, and specifically in his letters dated
February 4, 1963 and April 29, 1963, appellant has complained that
he received
an answer from Mr. Hopper, but in all of the wording, nowhere had he conveyed HIS convictions on this matter, but rather the convictions of others.

Although the letter of December 11, 1962, was signed merely "R. G.
Hopper," appellant himself states that he knew that Mr. Hopper
was either the contracting officer or acted for the contracting officer.
In fact, appellant specifically asks that Mr. Hopper should exercise
his independent judgment as contracting officer.
The appeal file shows that the contract was signed on behalf of the
United States by the Acting Regional Director, Southeast Region,
National Park Service, as contracting officer. After it had been
signed, the Acting Regional Director designated Mr. Hopper, the Superintendent, Fort Donelson National Military Park, "as the ontracting Officer's Representative, to act in behalf of the Contracting
Officer in all matters relating to the execution and completion" of the
contract. Pursuant to Clause 1 of Standard Form 23A (March 1953
ed.) the term "Contracting Officer" includes "his duly appointed successor or his authorized representative." (Italics supplied.)

It follows that the findings of fact and decision may be made either
by the Regional Director (or an Acting Regional Director) or by the
Superintendent (or an Acting Superintendent). In either event they
must represent the judgment of the official who makes them, 4 rather
than a determination dictated to him by another not authorized -bythe
terms of the contract.5 The observance of these precepts is necessary,
since the contracting officer in making a decision 'acts in a quasi-judicial
capacity and is bound to observe a high standard of impartiality.6
5

Keystone Coat Apron Mfg. Corp. v. United States, Ct. CL. No. 524-56 (June 8, 1960)
of. Bostuik-Batterson Co. v. United States, 283 P. 2d 956, 959 (Ct. Cl. 1960).
4
John A. Johnson Contracting Corporation v. United States, 132 Ct. 'CI. 645, 659-61
(1955).
i Climactic Rainwear Co., Inc., 115 Ct. Cl. 520, 559-560 (1950).
6
'ila Construction Company, Int. IBCA-79 (Sept. 21, '1956), 63 I.D. 378, 380, 56-2
BCA par. 1074. Of course,' the contracting officer may utilize the services of others in
obtaining data and otherwise assisting him In the preparation of a decision and findings
of fact. But the decision must be "his decision." John A. Johnson Contracting corporation v. United States, fn. 4 supra.
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It is noted that the Handbook of the National Park Service entitled "Procurement and Contracting," Part: II-Construction Contracts, pages 7 and 8,. refers contracting officers specifically to the
guidelines contained in the publication "Construction Contract Findings of Fact, Their Jse, and How to Prepare them," issued by the
Bureau of Indian Aflairs under nemorandum dated March 25, 195.7
Further, the National Park Service Handbook sets forth an example
of a concise caveat to be included in a decisions
; The contracting officer's letter of December 11, 1962, contains no
caveat "to put the appellant on notice that he must appeal in the
event of disagreement."9
CONCLUSION

Consequently, the matter is remanded to the contracting officer for
the issuance of an appropriate findings of fact and decision on the
claim presented on November 9, 1962.
Should the contractor be dissatisfied with the findings of fact and
decision, it will be necessary for him to take a new appeal to the
Board within 30 days after their receipt.
PAuL H. GANTr, Chairman.

I CONCUR:
HERIERT J. SLAIUGHTER,

Member.

OIL AND GAS LEASING ON LANDS WITHDRAWN BY EXECUTIVE

ORDER FOR INDIAN PURPOSES IN ALASKA
Alaska: Indian and Native Affairs-Indian Lands: Leases and Permits: Oil
and Gas-Withdrawals and Reservations: Generally
Lands in Alaska which have been withdrawn by Executive order for Indian
-purposes or for the: use and occupancy of any Indians or tribe mway be leased
* for oil and gas development pursuant to the act of Mar'ch 8,1927.

Oil and Gas-Statutory Construction: Generally
The act of May 11, 1938j repealed only those parts of the act of March 3, 1927,

which were inconsistent therewith, and did not affect the authority estab*

lished in the earlier act to lease, for oil and gas development, lands withdrawn by Executive order for Indian purposes or for the use and occupancy
of Indians.
"The last paragraph of.the decision should call th. contractor's attention to.his right

of appeal..and where the appeal should be filed.",
VThe caveat was added to the Handbook inMarch 1902, about eight months prior to
Mfr. Hopper's letter of December 11, 1962.Z,.:a
:
,
R9efer Construction Comn~ani, fa. 1 sumr. i-,
.>,
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Alaska: Oil and Gas Leases-Statutory Construction: Legislative History
The language and legislative history of the adt of March 3,1927, together With
the avowed purpose of establishing a uniform policy for leasing all E]xecutive order reservations for Indian purposes, compel the conclusion that the
1927 act is applicable to lands in Alaska.

Alaska: Oil and Gas Leases-Withdrawals and Reservations: GenerallyExecutive Orders and Proclamations-Words and Phrases
Lands in the Tyonek Reserve (Moquawkie Reservation) -in Alaska which
were "* * * withdrawn from disposal, and reserved for the U.S. Bureau of
Education * * *" by Executive Order No..2141, February 27,1915, were "e * *
withdrawn for Indian purposes or for the use and occupancy of * ** In" Within the meaning of the act of March 3, 1927.
dians

May 14, 1963

M-36652
To: SECRETARY OF
SUBJECT:

OiL

THE INTIOR.

AND

GAS LEASING

ON LANDS WITHDRAWN BY EXECU'E

ORDER FOR INDIAN PURPOSES IN ALASEA.

In response to a request from the Conmisisoner of Indian Affairs,
I have examined the subject of oil and gas leasing on lands tithdrawn or reserved by Executive order for Indian purposes in Alaska
with a view to determining whether such reserved or withdrawn lands
are subject to leasing under the tribal: mineral leasing acts of March 3,
1927,1 and May 11, 1938.2 Specifically, the Commissioner has requested advice as to the legal status of the Tyonek Reserve (Moquawkie Reservation) for purposes of leasing the lands within the reserve
for oil and gas development.
The subject of leasing for minerals other than oil and gas on lands
withdrawn or reserved for Indian purposes in Alaska was previously
considered by Solicitor J. Reuel Armstrong who, in an unpublished
memorandum dated September 7, .1955, concluded that a* * * legislation is essential which would definitely describe or fix authority with
respect to the leasing for mining purposes of lands within the Klukwan and like Indian Reservations in Alaska." The question before
the Solicitor at that time involved the leasing of an Executive order
Indian reservation for the mining of iron ore pursuant to the act of
May 11, 1938, supra. I have concluded that nothing in the 1955 maen1 44
252

Stat. 1347, 25 U.S.C., see. 398a.
Stat. 847, 25 U.S.C., sec. 396a.
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orandum or the authorities cited therein would preclude the leasing
of lands within the Tyonek Reserve (Moquawkie Reservation) for oil
and gas development pursuant to the act of March3, 1927..
Act OfMarch 3,19.27
As codified in 25 U.S.C., sec. 398a, section 1 of the act of March 3,
1927,9 provides as follows:
Unallotted lands within the limits of any reservation or withdrawal created
by Executive order for Indian purposes or for the use or oCcupancy of any Indians or tribe may be leased for oil and gas mining purposes in accordance with
theprovisions contained in section 398 of this title.
-

The view has been advanced that, in enacting the 1927 leasing act,
Congress recognized Indian title to lands reserved or withdrawn by
Executive order for the benefit of Indians.5 However, for our present
purposes, and for reasons hereinafter discussed, it is: not necessary to
determine whether Congress has recognized Indian title to lands
withdrawn for Indian purposes by Executive order.
The only questions left for determination are (1) whether the 1927
leasing act is applicable to lands withdrawn by Executive order for
Indian purposes in the State of Alaska, and (2) whether Tyonek.
Reserve (Moquawkie Reservation) consists of "Unallotted lands
within the limits of any reservation or withdrawal created by Executive
order for Indian purposes or for the use and occupancy of any Indians
or tribe *, * *" within; the meaning of the 1927 act.
Legis7ative History of the 1927 Act

Nothing in the 1927 act itself or in the legislative history of the
act would make it expressly inapplicable to Indian lands in Alaska.
44 Stat. 1347, 25 U.S.C.. sec. 398a.
4 Section 898 which codified the act of May 29, 1924 (43 Stat 244), provides:

"Unallotted land on Indian reservations other than lands of the Five Civilized Tribes
and the Osage Reservation subject to lease for mining purposes for a period of ten years
under [the preceding section]1 may be leased at public auction by the Secretary of the
Interior, with the consent of the council speaking for such Indians, for oil and gas mining
purposes for a period of not to exceed ten years, and as much longer as oil or gas shall
be found in paying quantities, and the terms of any existing, oil and gas mining lease may
in like manner be amended by extending the term thereof for as long as oil or gas shall be
found in paying quantities: Provided,That the.production of oil and gas and other minerals
on such lands may be taxed by the State in which said lands are lodated in all respects the
same as productlon on unrestricted lands, and the Secretary of the Interior is authorized
and directed to cause to' be: paid the tax so assessed against the royalty interests on said
lands : Provided, however; That such tax shall not become a lien or charge of any kind or
cbaracter aainst-the land or the property of the Indian owner." '(May 29, 1924, ch. 210,
43 Stat. 244.)
6 See Note, Trbal Property Interests in Roeoutive Order Reservations: A Compensable
Indian Right, 69 Yale L.S. 627 (1960).
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The purposes of the legislation are set out in the House and Senate
reports on the bill as follows:
1. Permit the exploration for oil and gas on Executive-order Indian
reservations.
2. Give the Indian tribes all the oil and gas royalties.
3. Authorize the States to tax production of oil and gas on such reservations.
4. Place with Congress the future determination of any changes of boundaries
of Executive'order reservations or withdrawals.
5. Extend relief to permittees and applicants who in good. faith expended
money in development looking to the discovery of oil and gas under the general
leasing act of February 25, 1920, upon Executive order Indian reservations, at
a time when such lands were held to come within the terms of the said act.
(S. Rept. No. 1240, at p. 3; H.R. Rep. No. 1791, at p. 3.)

The report further explained the purposes of this legislation as
follows:
The first section of the bill establishes a uniform policy for the leasing of all
Indian reservation lands for oil and gas mining purposes, under the super-

vision of the Bureau of Indian Affairs
*

~~*

~

~

*i
*

* * *.

(Italics supplied.)
*

:

;

In general, the congressional policy toward the disposal of the wealth of
Indian-Executive-order reservations has been a uniform one for 50 years,
the proceeds from the natural resources as well as the use of the surface
having been allowed to the tribes or credited to them, and this policy, continued in the bill now reported, is in evident accord with equity and with the
historical fact that the greater part of all the existing Indian reservation area
has been created since 1871, the date when the treaty-making power with the
Indians was ended. (S. Rep. No. 1240, at p. 4; H.R. Rep. No. 1791, at pp. 3-4.)

Since one purpose of the 1927 legislation was the establishment of
a uniform policy for the leasing of all unallotted Indian lands for oil
and gas, it would subvert such purpose to hold that the act was
inapplicable to such lands in Alaska.
In addition to the Senate and House reports on this legislation,
extensive hearings were held on the bills introduced in the Second
Session of the 69th Congress,7 and on similar legislation in the First
Session of the 69th Congress.8
The hearings on all of these bills were printed and published.9
e S. Rep. No. 1240; H.R. Rep. No. 1791, 69th Cong., 2d ses. (1927).
7'. 4893 and H.R. 15021, 69th Cong., 2d Sess. (1927).
5. 1722, S. 3159, and HR. 9183, 69th Cong., 1st Sess. (1926).
9 See Hearings Before a Subcommittee of the Senate Committee on India Affairs on

S. 1722 and S. 8159, 69th Cong., 1st Sess. (1926); Hearihigs before the Senate Contmmittee
on Indian Affairs on S. 8159 and S. 4152, 69th Cong., 1st Sess. (1926); Hearings Before a
Subcommittee of the House Committee on IndianAffairs on H.. 91S, 9th Cong., 1st Sess.
(1926) ; Hearings Before the Senate Committee on Indian Affairs on H.B. 15921, 69th
Cong., 2

Sess. (1927).
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While it is apparent that Congress, in enacting the 1927 act, was
primarily concerned with the leasing of Navajo lands in New Mexico,
Utah and Arizona, no effort was made to restrict the operation of
the 1927 act to leasing of Navajo lands only. Again,the purpose of
this legislation was to establish a uniform leasing policyon all Executive order Indian lands.
With one exception, the record in all of the hearings above-cited
is barren of any reference to the then Territory of Alaska. In the
HearingsBefore a Subcoinmittee of the House Committee on Indian
Affairs on H.R. 9133,'1 there were extensive discussions concerning
the taxation of the proceeds from rents, royalties,. or bonuses derived
from oil and gas leases authorized by the proposed bill. In this
connection, the subcommittee reprinted, as part of the record of
the hearings, several exhibits including a summary of State laws
imposing severance taxes or making special provisions relative to
the taxation of natural resources." One of the references cited
therein is Alaska, Latvs, 1923, ch. 101, p. 274, imposing a license tax
on mining operators in the Territory of Alaska. The inclusion of
a reference to the Alaska Territorial Laws by the subcommittee
would indicate that the members of the subcommittee considered the
1927 act to apply to lands in Alaska in the same manner as in the
States.
The debates on this legislation in the House and Senate are no
more conclusive on the present issue than the hearings and reports.
The floor debate in the Second Session of ithe 69th Congress on S.
4893 was extremely brief

ritory of Alaska therein.

12

and no reference was made to the Ter-

There was extended debate on S. 4152

during the First Session of the

9th Congresss but again, no refer-

ence is made therein to the application of the proposed legislation
to lands in the Territory of Alaska.
I have set forth in the footnote a number of relevant excerpts from
the 1926 debates which illustrate the general purpose and scope of
this legislation.The relevant portions of the record indicate that
1069th Cong., 1st Sess. (1926).
aExhibit 1, Hearings, op. cit., supra, p. 91.

1See 68 Cong. Rec. 2793-95 (1927).
3See
69 Cong. Rec. 10912-925, 11381-11398 (1926).
'4 See 69 Cong. Rec. 10913 (Senate debate)
"Mr. La F'ollette. * * The first section of the bill endeavors to lay down a policy with
regard to the leasing of oil and gas on Executive-order reservations" * *
;;

-*
f

*n t

e-

$

*
e:

e

*

"Mr. Bratton. * * * Prior to 1871 the method of establishing reservations for the occupancy of Indians was through treaties entered into between the United States and the
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Congress was primarily concerned about lasing for oil and gas, onExecutive order reservations in certain Western States wherein large
portions of land were withdrawn for Indian purposes. The lackT
of any reference to withdi'awn or reserved lands situated in the Territory of' Alaska indicates' that those who debated and discussed
the bill on the floor and in hearings were either uninformed or unconcerned about lands withdrawn for Indian purposes in Alaska. But
again, the language used in the legislation finally enacted, together
with the avowed purpose of establishing uniform policy for leasing all Executive order reservations for Indian purposes, compel theconclusion that the 1927 act is applicable to lands in Alaska which
have been reserved 'or 'withdrawn by Executive order for Indian pur-'
poses or for the use and occupancy of Indians.
This same conclusion was reached in a Solicitor's Opinion rendered'
April 19, 1937 (56 I.D. 110), wherein, in dictum, it was stated that:
4 the acts of June 30,: 1919 (41 Stat. 34), and March 3, 1927 (44 Stat.
1347), have been passed prohibiting the withdrawal of public lands of the4 4

Indian tribes. Reservations were created and established in that manner. In 1871 theprocedure was changed and the method of creating reservations by treaty was discontinned. The new method was adopted which was to create such reservations by Executiveorders entered by the President from time to time. Under that method various reservations were created. At the present time they are located in 10 different States, and thearea aggregates about 23,000,000 acres of land. It is that land with which we are dealingin this bill."
See 69 Cong. Ree. 10914 (Senate debate):
"Mr. Bayard. Is not the pending bill predicated upon the theory that this propertybelongs to the United States of America and not to the Indians?"
"Mr. Jones of New Mexico. Whether it belongs to the United States of America or to
the Indians, makes no difference, so far as this bill is concerned."
"Congress has complete control of Indian lands, and regardless of title, regardless of
their interest in those lands Congress has the right to legislate with respect to the development of oil in them and to provide for royalties, and so forth."
See 69 Cong. Ree. 10916 (Senate debate)
"Mr. Bratton. That [Navajo reservation] is one of the reservations involved. This bill'
covers every Executive-order reservation in the 10 States of the Union, and embraces
22,000,000 or 23,000,000 acres of land."
"Mr. Wheeler. Of course, I understand that; and, as far as I am concerned, I think it
should cover them all. I think the Indians should be given title'to it without a question."'
-b

*

'

't:.

*

e V H
*:

4',-.

*

'

t

See 69 Cong. Reec. 11384 (House debate):
"It is the purpose of this legislation to lease the remaining 22,000,000 acres of Executiveorder Indian reservation lands for the development of oil and gas by giving complete
power to the Commissioner of Indian Affairs to designate under what rules and regulationsthis land shall be leased. It includes all remaining Bnective-order Indian lands within
the United States including the Indian lands situated within 10 States." *' * * (Italics

supplied.):

'

'
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United States for Indian reservations or the enlargement of existing reservations except by act of Congress. These acts would appear to apply to
Alaska * * 56 I.D. at 112.

On January 31, 1938, Secretary of the Interior Ickes, in a letter
to the Speaker of the House, regarding a bill which was later enacted
as the act of May 31, 1938,'5 made the following statement:.
As section 4 of the act of March 3, 1927 (44 Stat. 1347), which habs been held
,applicable to Alaska, provides that reservations of public lands for Indian pur-poses cannot be made except by act of Congress, there is no authority of law
for permanently reserving the small tracts of public domain that will be
needed for the purposes indicated. (Italics supplied.)

The holding to which Secretary Ickes had reference was apparently
the Solicitor's Opinion of April 19, 1937, supra. There is apparently
no other reported case which has reached the question of the appli*cability of the 1927 act to lands in Alaska.
Effect of the A t of May 11, 1938

The question has been raised as to whether the act of May 11,
1938,16 applicable to unallotted Indian lands, repealed the act of
March 3, 1927. In an unpublished letter of January 25, 1963, to the
:attorneys representing the Navajo Indians; the contention that the
1938 act repealed the taxing authority established by the 1927 act
and related legislation was rejected. In that letter, the position was
taken that the 1938 act repealed only those acts or parts of acts which
-were inconsistent therewith,' 7 and that nothing in the later act was in-consistent with those provisions in the earlier acts which granted the
various--States the authority to tax the proceeds from leasing there,under. In this regard, I have concluded that there is nothing in the
1938 act which is inconsistent with the sale of oil and gas leases on
lands withdrawn by Executive order for Indian purposes as authorized by the 1927 act, and that, consequently, the leasing authority
established in the earlier act has not been repealed.
It is also pertinent to note at this point that the Native Village of
Tyonek, in a suit filed in. the United States District Court for the
District of Alaska,' has asserted that such lands may be leased pursuant to the 1938 act rather than under the 1927 'act. Such a contention, if sustained, would require; the conclusion that Tyonek Reserve
U.S.C;, see. 381.
Stat. 347, 25 U.S.C., secs. 396 a-f.
'7The act of Mlay 11, 1938, ch. 198, sec. 7, provided as follows: "All Acts or parts of
Acts inconsistent herewith are hereby repealed."
IsNative Village of Tienek v. Bennett, No. A-17-63 (Filed Apr. 2, 1963).
1352 Stat. 588, 48
1652
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(Moquawkie Reservation) consists of " * * * unallotted lands within
[an] Indian reservation or lands owned by [a] tribe, group, or band
of Indians * * *) within the meaning of the 1938. act. Since the
1927 act provides the specific legislative authority for leasing lands.
withdrawn by Executive order for Indian purposes, we need not consider whether the Indians own the lands in question or whether Tyonek
Reserve is the type of 'Yeservatioh" contemplated in the 1938 act.
These further questions are reserved until such time as they are prosented in a case requiring such a determination.
Status of Tyonek Reserve (Moquawkiie Reservation)
As stated above, it is necessary here to determine whether TyonekReserve (Moquawkie Reservation) consists of

""

*

unallotted:t

lands within the limits of any reservation or withdrawal created by
Executive order for Indian purposes or for the use or occupancy of
any Indians or tribe * * * within the meanin4 of the act of March 3,.

1927.

::

:z

.

- The Tyonek Reserve was withdrawn by Executive Order No. 2141,.
February 27,1915. That withdrawal was phrased as follows:
It is hereby ordered that the tract of land hereinafter described, be, and the
same is hereby withdrawn from disposal, and reserved for the use of the U.S.
Bureau of Education, subject to any existing vested right."

The question has arisen as to whether the withdrawal above quoted.
was made for Indian purposes or for the benefit of the Indians. Inthis regard, the Bureau of Education in Alaska formerly performed
many of the functions and services now provided by the Bureau of'
Indian Affairs. 2 0 That this withdrawal is, in fact, a withdrawal for
Indian purposes, is in evidence in the official papers concerning the
withdrawal. In a letter from the Commissioner of the General Land'
Office to the Secretary of the Interior, on February 23, 1915,21 the
following statement appears:
I have the honor to present a request of the Commissioner of Education, * * e
asking that a suitable tract of land along- the northwest shore of Cook Inlet toA copy of Executive Order No. 2141 is attached hereto as Appendix A.;
20 Administrative jurisdiction over the educational and medical services for the natives.
of Alaska was transferred from the Office of Education to the Office of Indian Affairs by
Secretarial Order, pursuant to authority contained n the act of March 4, 1931(46 Stat,
1552, 1568). See Order No. 494, March 14, 1931, and Order No. 497, March 24, 1931.
a A complete copy of the letter of February 23, 1915, is attached hereto as Appendix B&
*19
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,be known as the Moquawkie Reserve, -may be withdrawn from all other kinds of
disposal, and reserved for the use and benefit of Alaskan natives under the care
and instructions of said Bureau and its superintendents (Italics supplied.)

In the letter dated February 25, 191522 from the Secretary of the
Interior to President Wilson, it was stated:
I, have the honor to transmit herewith a draft of an Executive Order, providing for, the withdrawal and reservation of, a tract of land on the west shore
,of Cook Inlet, for the use of the U.S. Bureau of Education and for the benefit of
Alaskan natives of that region,under said Pureau. I * A. (Italics supplied.)

And finally, in a letter dated March 5, 191528 to the Secretary of the
Interior from the Secretary to the President regarding the signed
Executive order, the following language appears:
-e
* the President on; February 27th signed an Executive order providing for
othe withdrawal and reservation of-a tract of land on the West shore of Cook
Inlet for the use of the U.S. Bureau of Education and for the benefit of Alaskan
.natives of that region. (Italics supplied.)
; .

Upon concluding that, the Tyonek Reserve consists of a " * * *
-withdrawal created by Executive order for Indian purposes or for
the use or occupancy of * * * Indians * * * within the mealing
,of the act of March 3, 1927, it necessarily follows that these lands afe
leasable for oil and gas development pursuant, to the last-cited statute.
In light of the- conclusions reached herein, I have advised the Com,missioner of Indian Affairs that the lands within the Tyonek Reserve
(Moquawkie Reservation) may be leased for oil and gas development
under the act of March 3, 1927, if. the Bureau, with the consent of the
natives of the Village of Tyonek, finds it desirable to do so.
FRANK J. BARRY

Solicitor.
EXHIBIT A
EXECUTIV13 ORDER
It is hereby ordered that the tract of land hereinafter described, be,
nd the same is hereby withdrawn from disposal, and reserved for the
use of the U.S. Bureau of Education, subject to any existing vested

right.
n1A complete copy of the letter of February 25, 1915, together with a copy of the draft
of the proposed Executive order is attached hereto as'Appendix C.
3A complete copy of the letter of March 5, 1915, is attached hereto as Appendix D.
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Description of Tract
Beginning at-Granite Point, a headland projecting into Cook Inlet
about five nmiles southwest frotn Tyonek, and approximately in latitude
61001' North and longitude I151021 West, which point is also marked
by large rocks exposed at lOw tide
Running thence westward with the shore one-half mile tot a point,
thence north to the middle of the main current of the Chuit River,
eight niles more or less; thence with the main channel of said stream
to where it discharges into Cook Inlet: thence along the shore thereof
southwesterly to the point of begnning; estimated to include 25,000
acres.
WOODROW WILSON
THE Wirii HOursE,
27 February,1915.
[No. 2141]
EXHIBIT B
0 -

:

0

-

~~~~~Februbarv23.-1915.

Withdrawal of Alaska Public Land, for use of the Bureau of Education, to promote welfare of Natives

-

THE HONORABLE
THE SECRETARY OF TUT INTERIOR

SIm:
I have the honor to present a request of the Commissioner of Education, supporting a prior recommendation of his local subordinate
Mr. Chas. M. Robinson, teacher of a U.S. Public School, asking that
a suitable tract of land along the northwest shore of Cook Inlet to
be known as the Moquawkie, Reserve, may be withdrawn from all
other kinds of disposal, and reserved for the use and benefit of Alaskan
natives under the care and instruction of said Bureau and its superintendents.
In support of the request, it may be said that the proposition appears not only feasible but necessary to the success of the general
purpose f. aiding the natives to practice self-support and' industry
in such remote regions. Experience has shown that where such tribes
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have been hemmed in by white intrusion and their natural facilities
for sustenance taken away, they sometimes require Government aid
against starvation.

The, tract selected by Mr. Robinson appears to include about 40
square miles of unsurveyed and unappropriated, land, with about 12
miles of frontage on Cook Inlet. Upon the middle of this shore it
is desired to establish a new village of model arrangement, and to
assist the natives of other small groups to be gathered from a distance,
and combined in one clean, wholesome, and well-trained'community,
with one school for their instruction in such arts as may be beneficial.
The only prior claim known to exist within said area is a Russian
Mission surveyed at Tyonek, containing 4.23 acres.

The nearest rec-

tangular surveys are about 50 miles to the eastward.
I therefore recommend that said tract be withdrawn for the pur-

poses stated, and have prepared a form of withdrawal for Executive
consideration, with a map derived from the best sources now available, herewith.
The following description is believed to fix without uncertainty the
boundary of the area desired:
Beginning at Granite Point, a headland projecting into Cook Inlet
about five miles southwest from Tyonek, and approximately in latitude 61001' North, longitude 151021' West, which point is also marked
by large rocks exposed at low tide;
Running thence westward with the shore one-half mile, thence
north to the middle of main current of Chuit River eight miles more
or less; thence with the main channel of said stream to where it
discharges into Cook Inlet; thence along the shore thereof southwesterly to the point of beginning; estimated to include 25,000 acres.
Very respectfully,
CLAY TALLMAN,

Conmissioner.
EXHIBIT C
February25, 1915.
My dear Mr. President:

I, have the honor to transmit herewith a draft of an Executive
Order, providing for the withdrawal and reservation of a tract of
land on the west shore of Cook Inlet, for the use of the U.S. Burea u
of Education and for the benefit of Alaskan natives of that region,
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under said Bureau. The area is estimated at 25,000 acres, and its
position is shown by the accompanying diagram.
Favorable action thereon is recommended.
Cordially yours,
A. A. JONES,

Acting Secretary.
EXHIBIT C
EXECUTIVE ORDIER

It is hereby ordered that the tract of land hereinafter described,
be, and the same is hereby withdrawn from disposal, and reserved
for the use of the U.S. Bureau of Education, subject to any existing
vested right.
Description of Tract.
Beginning at Granite Point, a headland projecting into Cook Inlet
about five miles southwest from Tyonek, and approximately in latitude 61o01' North and longitude 151021' West, *hich point is also
marked by large rocks exposed at longitude;
Running thence westward with the shore one-half mile to a point,
thence north to the middle of the main current of the Chuit River,
eight miles more or less; thence with the main channel of said stream
to where it discharges into Cook Ilet; thence along the shore thereof
southwesterly to the point of beginning; estimated to include 25,000
acres.
EXHIBIT D
March 5, 1915.
Dear Mr. Secretary:
Referring to the letter from Acting Secretary Jones of February
25th, the President on February 27th signed an executive order providing for the withdrawal and reservation of a tract of land on the
West shore of Cook Inlet for the use of the U.S. Bureau of Education
and for the benefit of Alaskan natives of that region.
Sincerely yours,
J. P.

TUMLTY,

Secretary to the Pregident.
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UNITED STATES v. PAUL F. AND ADELINE A. COHAN ET AL.
A-28785

Decided May 20, 1963

Mining Claims: Special Acts-Mining Claims: Withdrawn Land-Mining
Claims: Power Site Lands
Since lands in national forests which are included in roads, roadbeds, and
rights-of-way are withdrawn from mineral entry and are not open to location, mining, and patenting under the mining laws, entry on such lands is not
authorized by the act of August 11, 1955, opening certain lands in power.
withdrawals to mineral entry, and an order under that act relating to
placer mining on such lands is not authorized.

Mining Claims: Special Acts-Mining Claims: Power Site Lands
The fact that other remedies may exist against interference in the use of public
land from placer mining operations does not preclude the prohibition of
placer mining under the act of August 11, 1955.

Mining Claims: Special Acts-Mining Claims: Power Site Lands
Permission to carry on placer mining operations on condition that the locator
shall, following placer operations, restore the surface of the claim to the
condition it was in immediately prior to those operations may be granted
under the act of August 11, 1955, where it appears that placer mining would
not substantially interfere with other uses of the land for recreational purposes or for homesites since no actual plans for sueh other uses have been
completed and such uses are not anticipated within the reasonably near
future.
APPEALS PROM THE BUREAU O LAND MANAGEMENT

The United States, through the Forest Service of the Department
of Agriculture, has appealed to the Secretary of the Interior from
separate decisions of December 16, 1960, by the Director of the Bureau

of Land Management conditionally permitting mining on two gold
placer claims, the Brown Horse No. 1 and the Maytag, both of which
are located on lands within the Nez Perce National Forest, Idaho.
The Maytag and portions of the Brown Horse No. are also in power
site classification No. 166 made in January 1927.' The Maytag was
located on October 11, 1958, by Ernest Butler, and the Brown Horse
No. 1 was relocated on October 13, 1958, by Paul F. and Adeline A.
Cohan.
1

The Maytag placer is located in unsurveyed township 29 N., R. 7 E., Boise Meridian.
The Director held that the land is within power site No. 166 according to the mineral
survey of the claim (No.
358 Idaho). The ruling that the Maytag is situated within
power site No. 166 is accepted for purposes of this decision, there being nothing in the
appeal record which Is inconsistent with the ruling.
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Mineral lands in national forests are subject to location and entry
under the general mining laws unless otherwise withdrawn or reserved
(43 CFR 185.33). With exceptions not here relevant, lands which are
withdrawn from entry under the public land laws and reserved for
power development or power sites were opened to entry by the act of
August 11, 1955 (30 U.S.C., 1958 ed., secs. 621-625), for the location
and patenting of mining claims, and for the mining, development,
beneficiation, removal, and utilization of the mineral resources in the
lands, but any use of the lands entered under this act, other than for
mineral development as set forth in the act, is expressly prohibited.
The act was intended to encourage mineral development on lands
within power withdrawals, but also to protect land within power
reserves from placer operations which might be detrimental to other
uses of the land or injurious to recreational, grazing, and scenic values
of the land. See U.S. Code Cong. & Ad. News; 84th Cong., 1st Sess.,
Vol. 2, p. 3006 (1955), for Congressional Committee reports on the
bill which became the act of August 11, 1955. Thus, the act provides
that if the Secretary of the Interior determines after a public hearing
that placer operations will substantially interfere with other uses of
the lands, mineral entry may be restricted by an order completely
prohibiting placer mining, or by an order permitting placer mining
only if the mining claimant agrees to restore the surface of the claim
to the condition in which it was before the placer operations were
begun.
At the request of the Forest Service, hearings were held under the
act of August 11, 155, to determine whether placer mining operations on the Brown Horse No. 1 and the Maytag would substantially
interfere with other uses of the land included within the claims.
Both claims are located along the South Fork, Clearwater River, in
an area where some mining has been carried on for many years. Only
a very small portion of the land included in either claim is suitable
for mining, but because placer mining might damage Forest Service
roads and injure scenic and recreational values, the Forest Service
requested that this Department prohibit placer mining on both claims.
A fisheries biologist for the State of Idaho Department of Fish and
Game submitted testimony in both hearings that unrestricted placer
mining on these claims would cause serious damage to fish through
harmful deposits of silt or other pollutants, and that unrestricted
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mining might seriously hamper fishing and recreational use of the
waters in the area.
The hearing on the Brown Horse No. 1 (contest M.L. No. 292) was
held before an examiner at Grangeville, Idaho, on May 6, 1959. The
Forest Service presented evidence that a forest highway which crosses
the claim would be damaged by unrestricted placer mining operations,
particularly by mining operations within the highway right-of-way;
that, in addition, a part of the claim is needed for a public campground and recreational area and placer mining would damage the
recreational values of the site. The examiner found that the evidence
clearly supported the Forest Service's contentions that placer mining
on the claim would substantially interfere with the present road as
constructed on the claim and a proposed roadway and would destroy
the area as a recreational site. He therefore concluded that placer
mining on the claim should be prohibited.
The hearing on the Maytag (contest M.L. No. 293) was held on
May 7, 1959, at Grangeville, Idaho, before an examiner. The Forest
Service contended that existing forest service roads (one a forest highway) which cross the claim would be damaged by placer mining
activities and that erosion damage, stream pollution, and destruction
of valuable forest land would result from unrestricted placer mining
and injure the area for use for summer homesites, a use to which the
Forest Service proposes to devote the land. The examiner held that
the Forest Service presented sufficient evidence that placer mining
on the Maytag would substantially interfere with the highway system
crossing the claim, cause soil erosion, eliminate any use the land might
have for summer homesites or as a recreational area, and cause stream
pollution. The examiner concluded, accordingly, that placer mining
operations conducted on the claim would substantially interfere with
other uses of the land within the claim and should be prohibited.
The Director's decisions reversed the examiner's decisions and held,
in effect, that since there was no clear and substantial evidence of
present use or of use in the reasonably near future of these lands for
a public or governmental purpose, there being no actual program
for recreational or homesite use of the land within these claims, the
prohibition of placer mining was not warranted. Accordingly, the
Director held that the claimants might engage in placer mining on
condition that following placer operations they restore the surface
of each of the claims to the condition in which it was immediately
prior to those operations, and directed that no placer mining be per-
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mitted until after the claimant filed with the State Supervisor a bond
in the amount of $3,000 to assure restoration of the surface of the
claim.2
It must be emphasized at this point that this Department is not
authorized to permit mining under any conditions by the claimants
or by anyone else on or within the roads, the roadbeds, the rights-ofway for roads, or on or within any other improvements created by or
under the authority of the Forest Service. Forest lands in the actual
use and possession of the United States, on which the United States
has made valuable and permanent improvements are withdrawn from
entry under the mining laws. United States v. Schaub, 103 F. Supp.
873, 875, 876 (D. Alaska 1952), affirmed United States v. Schaub, 207
F. 2d 325 (9th Cir. 1953). In the Schaub case, supra, the courts held
that land in a national forest which was in actual use and occupation
as an access road is withdrawn from mining and that no right under
the mining laws could be initiated on land in the Tongass National
Forest which was included in an access road. Even a memorandum
reserving an area in the forest for the use of the Bureau of Public
Roads withdraws the land from location under the mining laws
(Schaub v. United States, supra; and see Departmental Instructions,
44 L.D. 513 (1916), excepting improvements such as roads in national
forests from public land patents).
Accordingly, under the act of August 11, 1955, this Department
may not permit mining on Forest Service roads, trails, rights-of-way
for roads, or roadbeds within these claims as the land is withdrawn
from mining, and the Director's decisions which permit mining on the
claims after the claimants file the required bond must be modified to
indicate that the order does not permit mining upon any land within
the boundaries of the claim covered by improvements of the Forest
Service such as roads, roadbeds, and rights-of-way, which land is
considered to be in the actual use and occupation of the United States
and so reserved from entry under the mining laws. United States v.
Schaub, supra.
2The Director's decision on Butler's appeal, unlike his decision on the Cohans' appeal,
did not state that the bond was to assure restoration of the surface of the claim to the
condition in which it was immediately before placer operations were begun. Eowever,
section 2(b) of the act provides that moneys received from any bond or deposit shall be
used for the restoration of the surface of the claim involved, and any money received in
excess of the amount needed for the restoration of the surface of that claim shall be
refunded. In addition, the syllabus of the Director's decision on Butler's appeal indicates
plainly that the bond requirement is the same as that stated in the Cohan decision.
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The Director's decisions hold also that since highways are amply
protected by law, the Forest Service's contention that they would
be damaged by placer mining operations on these claims is not supported and consequently the assertion was dismissed. The ruling
is incorrect. The fact that the United States may have remedies
under various statutes other than the act of August 11, 1955, in
the event of injury to a Forest Service road from placer mining,
such as recovering damages therefor, is not a valid reason for allowing placer mining under the act of August 11, 1955, on lands within
a mining claim adjoining a Forest Service road if evidence at. a
hearing shows that such mining would substantially interfere with,
obstruct, or injure the road. The act of August 11, 1955, provides a
remedy which is different from and additional to other remedies such
as that of trying to recover damages after an injury has been committed, and presumably Congress was aware of such other remedies
when the act was passed. Moreover, to refuse to prohibit placer mining under the act solely because of the existence of another remedy
in the event of injury to public lands from placer mining might make
completely inoperative the provision authorizing the Secretary to prohibit placer mining. Accordingly, the implication in the Director's
decisions that the existence of another remedy for injury to or interference with Forest Service roads bars or precludes the prohibition
of placer mining under the act of August 11, 1955, is erroneous, and
the Director's decisions are set aside to the extent that they so hold. 3
For the same reasons, the ruling in the Director's decisions to the
effect that stream pollution would be an insufficient cause for restricting operations because the police power of the State can effectively
control pollution is not correct, and this ruling in the Director's decisions is also set aside. In this connection, it is noted that the case
of Paciflc Gas A Electric Co. et al., 66 I.D. 264 (1959), is cited in
the Director's decisions in support of the ruling regarding stream
pollution. There is nothing, however, in the cited decision, which
involved a private protestant's use of water downstream from a claim,
that warrants the conclusion in the Director's decisions regarding
stream pollution. If, as in the instant case, a river is stocked with
In United States v. Mrs. Reho Wolfe, A-28361 (Aug. 18, 1960), cited in the Director's

decision, the Department, after considering all of the circumstances, refused to completely
prohibit placer mining on a claim although the Forest Service argued that such mining
would destroy a Forest Service trail. The Department stated in the Wolfe case that if
mining operations threatened the trail, the Forest Service might protect it by legal remedies
available to any landowner against destruction of his property by adjoining uses. This
statement, however, is not to be read as a ruling that the existence, of other legal remedies.
in and by itself, precludes the prohibition of placer mining under the act.
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fish, and the public uses the banks of the river for fishing, this may
be a recreational use of land along the river and of the river bed,.
which use is subject to protection under the act of August 11, 1955.
If evidence at a hearing indicates that debris from placer mining
thrown into the river would be detrimental to the fish in the river
adjoining the claim, a convincing showing that placer mining substantially interferes with recreational use of land along the river and
of the land in the river bed might be made.
It seems clear that under the act of August 11, 1955, the Secretary
may preclude the possibility of such interference with the recreational use of forest land resulting from placer mining by prohibiting it and the fact that another remedy may exist against mining
claimants who cause injury by dumping waste into a stream is not,
in itself, a bar to an order prohibiting placer mining under this act.
However, with the exception of the matters just discussed, which
require modification of the Director's decisions, the conclusions in
the decisions that mining may be conditionally permitted on this
land after the claimants file the required bond to assure restoration
of the surface of the claim appear to be proper. The absence of
actual plans by the Forest Service for recreational or homesite uses
of the land makes highly conjectural the possibility that placer mining would interfere with these uses of the land. Since the claimants
may not mine on any land within these claims containing Forest
Service improvements such as roads, roadbeds, and rights-of-way
for roads, a prohibition of placer mining on such land is neither
necessary nor authorized by the act. Moreover, uncontradicted testimony at both hearings indicated that an extremely small proportion
of the land within the claims can be mined in any event, because
large boulders, timber, and similar factors make placer mining for
gold unfeasible. In the circumstances, the conditional allowance of
placer mining seems appropriate.
It is noted, incidentally, that there is evidence of use of the land
within these claims for homesites. It has already been mentioned
that the act of August 11, 1955, prohibits entry thereunder except
for the purpose of mineral development, and presumably consistent
use of the land for any other purpose amounts to trespass.
For the reasons discussed herein the Director's decisions are modified to accord with this decision, and the order to the mining claimants permitting them to engage in placer mining on condition that
they file a bond and that following placer operations they restore
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the surfaces of the claims to the condition in which they were immediately prior to those operations should indicate that the permission
to engage in placer mining does not extend to any Forest Service
improvements within the boundaries of the claims.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decisions of the Director of the Bureau
of Land Management are modified and the cases are remanded to
the Bureau for action consistent with this decision.
EDwARD WEINBERG,

Deputy Solicitor.
UNITED STATES v. FRANK MELLUZZO ET AL.
A-29074

Decided May 20,1963

Mining Claims: Common Varieties of Minerals
A mining claim, the validity of which is challenged under section 3 of the act
of July 23, 1955, is properly held to be null and void when the claimant's
evidence shows that the great bulk of sales of stone from the claim are for
ordinary construction purposes and that only two small sales of a better
quality of the stone were made for lapidary purposes.
Mining Claims: Common Varieties of Minerals
Where a mining claim contains a large deposit of quarts suitable for ordinary
construction purposes but scattered in the deposit are small pockets of pink
or rose quartz suitable for lapidary purposes, it is questionable whether the
pockets can be considered as a separate deposit of an uncommon variety of
stone apart from the general deposit of which they are a part.

Mining Claims: Common Varieties of Minerals-Mining Claims: Discovery
Two sales of an uncommon variety of stone for $260 in a period of two years
fall far short of establishing that the stone constitutes a valuable mineral
deposit which will establish the validity of a mining claim.
APPEAL FROX THE BUREAU OP LAND MANAGEMENT

Frank and Geno Melluzzo have appealed to the Secretary of the
Interior from a decision dated June 6, 1961, by which the Acting Appeals Officer affirmed a decision of a hearing examiner declaring their
Pink Lady lode and Pink Lady placer mining claims, within the
Tonto National Forest in Maricopa County, Arizona, embracing substantially the same land, null and void for want of a discovery of a
locatable mineral within the claims as such minerals are defined in
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the mining laws, particularly section 3 of the act of July 23, 1955
(30 U.S.C., 1958 ed., sec. 611).
It is established in this case that the claims were located in 1958
for the large quantities of pink quartz which are exposed in a huge
outcrop on the claims. The hearing examiner found that the contestees had established that quartz has been removed from the claims
and marketed at a profit and that a continuing market exists for it.
He found, however, that the pink quartz, exposed on the claims is a
"common variety" of mineral within the meaning of the mining laws
and, therefore, not a locatable mineral. He concluded that the claims
are null and void for this reason. The Acting Appeals Officer
affirmed on the same ground.
In their appeal to the Secretary, the appellants concede that the
successful marketing of the mineral exposed on the claim is immaterial if, in fact, it is not a mineral for which a mining claim could be
located in 1958. They base their case for the validity of the claims
upon the contention that the pink quartz found on the claims is an
uncommon variety of stone, which is semiprecious in character, and
that it is, therefore, a locatable mineral.
Section 3 of the act of July 23, 1955, supra,reads in applicable part:
A deposit of common varieties of sand, stone, gravel, pumice, pumicite, or
cinders shall not be deemed a valuable mineral deposit within the meaning of the
mining laws of the United States so as to give effective validity to any mining
claim hereafter located under such mining laws; * * *. "Common varieties"
*
* does not include deposits of such materials which are valuable because
the deposit has some property giving it distinct and special value ' *

At the time the claims were located the applicable departmental
regulation provided:
"Common varieties" as defined by decision of the Department and of the courts
include deposits which, although they may have value for use in trade, manufacture, the sciences, or in the mechanical or ornamental arts do not possess
a distinct, special economic value for such use over and above the normal uses
of the general run of such deposits. * * * (43 CR, 1961, Supp., 185.121(b).'

The Government's sole witness, the mining engineer who examined
the claims, estimated that there are 40,000 to 50,000 tons of pink
quartz on the appellants' claims, at least 40,000 tons in two other deposits in the same area and at least a million tons outcropping for
several miles on the east side of the Huachuca Mountains in the State
of Arizona (Tr. 80-81, 76-77).2 There are other deposits in the ad1 This regulation was amended on September 7, 1962 (27 P.R. 9138), but without change
so far as the questions in this case are concerned.
2 This and subsequent references are to the pages of the transcript of the hearing.
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joining State of New Mexico and a very large deposit in South Dakota
(Tr. 77-78).. He testified that the pink quartz could be used as
decorative stone in fireplaces, patio walls and planters and for tombstones and coping (Tr. 30-31). He disparaged the use of the pink
quartz for jewelry purposes, testifying that after exposure to heat and
weather the pink color fades from pink quartz- and that the use of the
quartz found on the claims as a gem could not extend beyond a limited
sucker trade.
The appellants' contention that the pink quartz found on the claims
has special and distinct value and is therefore an uncommon variety
of stone is based principally upon the fact that rose quartz, which
they say the pink quartz is, is classified by numerous authorities as a
gem stone or semi-precious stone. They point to testimony by Frank
Melluzzo, their sole witness, that he sold 500 pounds of cutting rose
quartz at 50 cents per pound to a local lapidary shop (Tr. 102) and
20 pounds of the same at the same price to a rock shop in Colorado
(Tr. 105). There was also introduced into evidence at the hearing
rose quartz from the claims that had been fabricated into costume
jewelry.
However, Melluzzo, who is in the stone business, testified that the
pink quartz had been used in a fountain, for entry-way floors, table
tops, lamps and book ends, and in an island traffic divider (Tr. 89,
92-93). Sales slips were introduced into evidence showing that except for the two sales of 520 pounds to the lapidary and rock shops,
some 82 tons were sold presumably for construction and similar purposes. The great majority of sales were at $35 per ton; others ranged'
from $20 to $40 per ton. (Contestees' Ex. F, G, J1-J37). The
sales records show that the 82 tons were sold for a total amount of
approximately $6,135.3
The evidence reveals then that of total sales of pink quartz from
the claims only %/0of one percent by weight and 4 percent by value
was sold for lapidary purposes at 50 cents per pound. The remainder
was sold for construction or similar purposes generally for $35 per
ton, which converts to .0175 cent per pound. Thus the great bulk
by far of the pink quartz was sold for the ordinary uses to which
any colored building stone is put.
Appellants attempt to distinguish pink quartz from common varieties of stone solely on a price basis. They contend that common
stone is sand, rock and other materials which can generally be purchased for anywhere from 25 cents a yard or ton to $4, $5, or $10
One or two of the sales slips are not quite clear and the total sales of approximately
$6.i55 compiled from the slips does not accord with Melluzzo's testimony of sales of
$5,575.52 (Tr. 12i).
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per ton and that distinctive stone, like the pink quartz, which sells
for $25 to $35 per ton and selected pieces at 50 cents per pound is
certainly not common stone.
The answer to this contention is that there is nothing in the statute
to show that price is the pertinent criterion for determining whether
a mineral is a common variety. It is only a factor that may be
of relevance. There is a far greater discrepancy between the price
of 50 cents per pound at which 520 pounds of pink quartz were sold
and the price of .0175 cent per pound at which 82 tons were sold than
between the price of $10 per ton which the appellants would say
marks a common variety of stone and $25 per ton which they say
would mark an uncommon stone.
Section 3 of the act of July 23, 1955, supra, provides that a
deposit of common varieties of stone shall not be deemed a valuable
mineral deposit under the mining laws and that the term "common
varieties" does not include deposits which are valuable because the
deposit has some property giving it distinct and special value. Assuming that the small amount of pink quartz in the claims sold for
lapidary purposes can be considered as having a distinct and special
value, the question arises whether this particular quartz can be segregated from the mass of pink quartz on the claims and considered
to be a deposit by itself or whether it is to be regarded simply as a
part of one deposit of pink quartz. The evidence indicates that
there is a single outcrop of quartz on the claims which consists of
white, pink, yellow, and reddish quartz (Tr. 18). Melluzzo testified
that in mining the pink quartz, "every now and then you run into
maybe fifty or a hundred pounds of rose quartz that has qualities in
there that are free of any chips or cracks or any seams that can be
cut and faceted into stones for earrings, rings and brooches. That
type of rock I sell to lapidaries for 50 cents a pound * * * " (Tr. 89).
This clearly indicates that small pockets of lapidary pink quartz
are scattered in the great mass of lower quality pink and other quartz.
In the physical circumstances presented here, I am inclined to the
view that the lapidary pink quartz cannot be said to constitute a
deposit of mineral as distinct from the deposit of lower grade pink
and other quartz throughout which it is disseminated, and that there
is on the claims but one deposit of stone which can fairly be described
only as a common variety of stone.
It is not necessary, however, to rest the decision on this ground, for
even if the lapidary pink quartz were to be considered as--a separate
distinct deposit by itself, the appellants have produced nothing in the
way of substantial or persuasive evidence that it is a valuable mineral
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deposit. Two sales totaling 520 pounds for $260 in the two years
following the location of the claims fall far short of establishing
that the lapidary pink quartz constitutes a valuable mineral deposit.
The claims were properly declared null and void for lack of discovery of a valuable locatable deposit of mineral.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
EDWARD WVEINBERG,

Deputy Solicitor.
CLAIM OF MRS. HANNAH COHXEN
TA-247

Decided May 22, 1963

Torts: Licensees and Invitees-Torts: Parks
In accordance with Wyoming law, a visitor to Yellowstone National Park
is held to be an invitee. The duty owed to the visitor by the Government
is to use ordinary and reasonable care to keep the premises reasonably safe
for his visit and to warn him of any hidden danger. The Government is not
an insurer of the safety of the visitor.

Torts: Parks
The mere fact that loose stones or gravel are present on an outdoor walk
in a national park, and cause a visitor to the park to fall, does not establish either that the walk is dangerous per se, or that the walk is maintained in a negligent manner. In the absence of facts showing that the
Government employees had a reasonable opportunity to discover the presence of the stones or gravel on the walk, and to remove them, no negligent
or wrongful act can be imputed to the Government employees.
ADXINISTRATIVE DETERIXATION

Mrs. Hannah Cohen, of Providence, Rhode Island, by and through
her attorneys, Decof, Abatuno and Brill, of Providence, Rhode Island,
has timely appealed from the administrative determination (T-D0-75) of September 18, 1962, by the Field Solicitor, Omaha, Nebraska,
denying her claim in the amount of $2,500 for personal injuries.
Appellant states ' that on Thursday, June 22, 1961, she and her
husbandpurchased ticket for admission to Yellowstone National Park, Permit No. 2914.
After parking car, walked by museum toward Basin. [She] slipped on loose
gravel located on incline toward Basin used by visitors to reach the Basin.
'Standard Form 95, Claim for Damage or Injury, submitted by appellant.
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The Field Solicitor held that the legal status of the claimant at the.
time of the accident was "that of a licensee by invitation or permission," and that there was no "negligence or want of ordinary care
on the part of the Government to warrant a finding in favor of the
claimant."
The notice of appeal excepts to the original determination in general in that it is against the evidence and against the law.
The notice of appeal excepts to the original determination specifically in that it involves "a misconstruction of the applicable law."
The attorneys for the claimant argue as follows:
3y clients paid a consideration to enter the premises of the Yellowstone
National Park. Clearly, since there was a benefit flowing to the Yellowstone
National Park, my client would enjoy the status of a business invitee and be
entitled to a duty of ordinary care under the circumstances. The presence
of oose gravel in an area designated as and used as a walk, particularly when
my client was instructed to use this area to walk upon, constituted active
negligence in this case, which was the proximate cause of my client's injuries.

In this notice of appeal, the appellant, through her attorneys, relies
upon the fact that she paid an admission fee to enter the Yellowstone National Park to establish her legal status as a "business invitee,"
and thereby also establish that the Government owed to her "a duty
of ordinary care under the circumstances." The payment of an
admission fee in itself does not make a visitor to Yellowstone National
Park a "business invitee." 2
In Caypool v. United States,3 the United States District Court
for the Southern District of California, in construing Wyoming law,
states:
We are not inclined to attach any importance, for the purposes of this
opinion, to the fact that plaintiff paid a so-called "entrance fee" upon admission to the Park [Yellowstone National Park]. Such fee did not give the
plaintiff herein the status of a "business" invitee, and did not increase or
affect the quantum of care owed, the plaintiff by the defendant.
* * * plaintiff was not a "business" invitee.
* *
*

*

-

*

*

*

*

*

We do not believe it is necessary, for the purposes of this opinion, to make
-any fine distinction as to the exact status occupied by plaintiff when he entered
the. Park; nor do we deem it necessary to formulate a broad and inclusive
definition of the quantum of care owed by defendant to the plaintiff. * *

Since it was not necessary in Claypool for the court to rule on the
exact status of the visitor, the court's statement that the visitor was
2
Ashley v. United States, Civil No. 0839, D. Neb., Mar. 6, 1963;
J£tates, 98 F. Supp. 702, 705 (S.D. Cal. 1951).

3 Supra note 2.

laypool v. United

190

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

r70 ID.

not "a business invitee" appears to be a dictum. It should also be
noted that the court refers to only one Wyoming case, 4 and rejects
that case as "not [being] in point." The court relies for its construction prinarily on statements in "American Jurisprudence"and
the "Restatenent of the Law of Torts" to determine the legal status
of the visitor.
The United States District Court for the District of Nebraska
decided the precise point of the legal status of visitors to Yellowstone National Park in Wyoming in Ashley v. United States.- After
a review of the Wyoming cases, the court states:
The court finds that the plaintiff was an invitee and that under the Wyoming
law the defendant owed to plaintiff a duty to use ordinary and reasonable care
to keep the premises reasonably safe for his visit and to warn him of any hidden
danger.

Therefore, appellant is correct that under the law of Wyoming
she was an invitee at the time of the fall, rather than a licensee by
invitation or permission as stated in the original determination.6
However, although the status of the visitor was incorrectly stated
in the original determination, the duty of care applied in the original
4

Dudley v. Montgomery Ward &Co., 64 Wyo. 357, 192 P. 2d 617 (1948).
Spra note 2. Ashley considered specifically whether the plaintiff who was bitten by a
bear while he was sitting in a car in Yellowstone National Park was "a licensee as the
government claims or an invitee as plaintiff claims." Judge Van Pelt concluded that an
ordinary visitor to that part of the park which lies in Wyoming is considered to be an
invitee. It would create difficult and cumbersome administration problems if a different
degree of care applied in different parts of the park because the park is located in more
than one state. Part of Yellowstone National Park lies in Montana. However, the laws
of Wyoming and Montana appear to be uniform in deciding the legal status of a visitor
to a national park. In Willians v. United States, Civil No. 20670, E.D. Mich., Oct. 6,
1961, it was ruled that a visitor who was bitten by a bear while hiking in Glacier National
Park, Montana, was an invitee.
Of course, any comparison of the legal status of visitors to -Federal property in the
various states must be made with caution since the difference in the facts of the cases make
any direct comparison difficult. The following are examples of how visitors to Federal
property have been classified in other jurisdictions. In the District of Columbia the
ordinary visitor is considered a licensee by invitation. Firfer v. United States, 208 F. 2d
524 (D.C. Cir. 1953) (Jefferson Memorial); Martin v. United States, 225 F. 2d 945 (D.C.
Cir. 1955) (Washington Monument). In McNamara v. United States, 199 P. Supp. 879
(D.D.C. 1951) (Capitol Building); Judge Holtzoff states: Under the law of the District
of Columbia a sightseer in a public building is not an invitee but is a licensee by invitation." The McNamara case is of particular interest since Jdge Holtzoff while sitting in
the Southern District of California in Peets v. inited States, 165 F. Supp. 177 (S.D. Cal.
1958) (Fort Ord, Cal., cafeteria), considered a visitor at Foet Ord, California, to be an
invitee where plaintiffs visited their son stationed there while in military service. In
Smith v. United States, 117 P. Supp. 525 (N.D. Cal. 1953) (Les Padres National Forest),
the camper was also held to be an invitee.

However, a world-be hunter in

hinca v.

United States, 190 F. Supp. 643 (N.D. Cal. 1961) (Shasta Natiopal Forest), was considered
by the court as a licensee.
"Kathryn M. Rogers, 63 I.D. 150 (1956), will no longer be followed.
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determination is tantamount to the duty owed to an invitee, and does
not represent the duty owed to a licensee, under the laws of Wyoming. On page 3 of the appealed determination the Field Solicitor
states:
The Park Service is not an insurer of the safety of visitors to National Parks,
but is required to exercise only ordinary care to make the places reasonably
safe for such visitors.

The duty of care quoted from the original determination: is the
duty of care claimed by the appellant through her attorneys in the
notice of appeal and in a subsequent letter 7 as well as the duty imposed by Wyoming law. Therefore, there is no disagreement as to
the extent of the duty owed by the Government to the appellant.
The issue before us is as to whether or not there was a breach of
the duty which was the proximate cause of the appellant's injuries.
Appellant contends that the presence of loose gravel on the walk
is negligence, and constitutes a breach of the duty owed to her. She
further contends that the breach of the duty was the proximate cause
of her injuries. The appellant neither alleges nor proves the -amount
of loose gravel on the walk; or how long prior to the accident the
gravel had remained on the walk.
It is usually difficult, and often impossible, for the claimant in an
accident such as this to secure such information. However, in order
to be able to render a determination that is fair and equitable to all
parties, the Department of the Interior in the assembly and consideration of the evidence resembles more an impartial judicial body than
a party litigant. Further, since the Department is usually in a better
position to secure the evidence, it has assumed the burden of investigating claims and of obtaining all available material evidence." The
applicable procedures are set forth in the Departmental Manual,
Chap. 451.2.
5

Letter of January 24, 1963, from appellant's attorneys to Assistant Solicitor, Branch

of Claims and Contract Appeals, Department of the Interior. Schultz v. United States,
174 . Supp. 488 (D. Me. 1959), cited by appellant, is not applicable since an inherently
dangerous practice was involved.
James Robinson, TA-217 (Oct. 17, 1961). The reverse of this situation is, of course,
an exception to this general statement. Where evidence lies peculiarly Within the knowledge or within the control of the claimant, such as repair bills, estimates of repairs and
the extent of personal injuries, claimant must come forward with such evidence. The
refusal or failure on the part of a claimant to furnish evidence within his knowledge or
control may result in the denial, in appropriate cases, of his claim.
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An investigation of appellant's claim has been conducted and the
administrative record (appeal file) establishes that the fall occurred
on an asphalt surfaced outdoor walk in the park. The walk was in
good condition at the time of the accident.
The Field Solicitor found, and the evidence supports the conclusion that the condition of the walk was not one that was more hazardous than should be anticipated by a visitor to a national park.9 The
walk involved is located in an outdoor area. It is quite possible and
may be anticipated that dirt and small stones from surrounding areas
may get on a walk in a national park. Our holding in Grace Christenson, is particularly applicable to theinstant case:
iven if small stones or loose gravel on the trail did cause the fall, this does
not establish either negligence or a wrongful act on the part of the Government
through its employees. At best, claimant establishes that she fell on Government property. Under ordinary circumstances, the mere happening of an aceident does not impute negligence to anyone. The present case is no exception.

The administrative record establishes that the walk is not dangerous
per se. There is nothing in the record to indicate that a Government
employee had a reasonable opportunity to discover the presence of
the gravel on the walk and remove it. To attribute the appellant's
injuries to the negligent or wrongful act of Government employees in
the absence of supporting evidence would be conjectural."
In summary, the record establishes that the walk was not dangerous
per se. Further, there is no evidence that it was maintained in a
negligent manner.
CONCLUSION

Therefore, the determination of the Field Solicitor, Omaha, Nebraska, of September 18, 1962 (T-D-0-75), denying the claim of Mrs.
Hannah Cohen, is affirmed.
EDWARD WEINBERG,

Deputy Solicitor.
Of. Joseph B. Santandreu, TA-212 (Feb. 7, 1961) (fail on trail in Zion National Park,
O
Springdale, Utah).
t°TA-244 (Sept. 14, 1962) (fall on trail at Tonto National Monument, Roosevelt, Arizona.).
"Of. Mrs. Hattie L. Schubert, T-695 (Mar. 24, 1965) (fall on trail in Mammoth Cave
National Park, Kentucky).
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]u'blic Liands: Generallyw4Publi
P:

Landis: Riparian Rights'

The, ,ywner of riparian -lots,foesnot, own public land, within an uuryyed
.. island in a niabl
stream 'lying between the riparian lots an the thread
V the
.of stream whic hw ineistepe when the State was admitted to the
~,, Upion.
o hn. strea , .q
;0
0f

Color or Clai-m of Title: Generally

-i

A decree of a State cotirt holding that the owners of riparian lands -have title
to portibnsi -of a specififisland lying in a navigable stream opposite the
riparian lands.andthat title to the island lands passes with.a conveyance of
the riparian lands is sufficient to constitute color of title to support a
.,color of title claim, gnd it. is immaterial whether subsequently copveyances
0are made^ of 'the riparian lands as'including parts of the island or without
mention

ofthe island.,

Color or Claim of Ttle: 'Generaly'A.,general rule of'law followed. by a State that the owner of ripanian land
on a navigable stream has 'title'to an unsurveyed island lying between the
*riparian land and the'thread of the streama does not in itself, in the absence
of a ruling by a State court as to ,a4particular island, give .the riprian
ownerJ2pior of title to the pi4sicua,'island.

CXolor orClaimof Title: Qeiiefallyo,
?
Color of title to. portions oft an island based upon a' decree by a State court
which holds. that riparian, owners on the bank of a navigable stream own
-such portions of the island ,,s are included within the lines drawn fr.om
the riparian land perpepdicular to the, thread of the stream, does not
extend to ftions of, surveyed lots on such 'island which fall outside such
lines.
APPEALS FRqOI THE BU.REAU.,

LA

MANAGEMENT

Mt'. Peirl Christian and' Williami Wesle' Peters have seprately
appealed tothe Secretary of the Interior from a'decision dat6d Octo, ber 2,1961; by whic' the Divis1ion'of Appeals, Bureau f'Ldnd Management, afilijed the rejedtion of their applications to 'purehaseclain''lots; of publi& lahnd
uomprising an island'inithe
I
Wiconsin 'River
"Within Ioa County, isconsin,':y the' St. Paul^ office' of-the Bureau
'of 'Land' Maag nt 'buteianided the'aPlicatiohs to afford an
'opportuinity' for suibffissioii" of further evidence ini support of them.
The applications were filed pursuant to the Color of Title Act, as
'amehde4 '(43iU.5'.C., 19&ed.;se. 10t86 eteeg.).'
Sect'non 1 of the' Color' 'itle Act; 67 Stat. '227
E
amended,
d'as
provides.^;
70 I.D. 6
'

693-856-63-

1

'

;
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The Secretary of the Interior (a)--shall, whenever it shall be shown to his
satisfaction that a tract of public land has been held in good faith and. in
peaceful, adverse, possession by a laimant, his ancestors or grantors, under
claim or color of title for more than twenty years, and that valuable improvements have been placed on such land or some part thereof has been reduced
to cultivation or (b) may, in his discretion, whenever it shall be shown. to his
Satisfaction that a tract of public land has been held in good faith and in
peaceful, adverse, possession by a claimant, his ancestors or grantors, under
claim or color of title for the period
mmencing not later than January 1,
1901, to the date of application during which time they have paid taxes levied
on the land by State and local governmental units, issue a patent for not to
exceed one hundred and sixty acres of such land upon the payment of not less
than$1.25peracre:. *
(43 U.S.C., 1958 ed., sec. 1068.)

A claim filed under the conditionsdescribed in (a) above is commonly
referred to as a class 1 claim and one filed under the conditions
described in (b),as a class 2 claim.t
Land in Iowa County on the sonth side of' the Wisconsin River
was surveyed in 1833 and 1834' and the plat of the southern portion
of T. 8 N., R. 3 E., 4th Prin. Mer.,. was approved August 12, 1834.
'rhe plot shows the meanders of the south bank of the Wisconsin
River through the township and the land to the south of it. Fraetional section 24 is a triangular area, the eastern half of which con*sists of lot 1, containing 52.28 acres, and lot 2, containing 64.53 acres,
numbered from east to west. The western half contains normal
SE'/ 4 SW1/4 to the south of lot 3, containing 44.85 acres, and a nor*mal W%2 SW%4 to the south of lot 4, containing 19.77 acres. Lots
1, 2, 3, and 4 are river bank lots. The plat also shows in the, river
to the northf of section 24 a long, narrow-island, the head, or upstream
extremity, of which is located at about the midpoint of the; north
boundary of lot 1. It extends along the entire northern boundaries
of lots 2, 3, and 4. The island was not surveyed. The land north of
the river was surveyed'in 1840 and'1842. 'The plat of survey, approved
Dece mber 20, 1842, shows the island, but. again theisland was not
.

surveyed.

On July. 8, 1839, a patent was issued to James Davis, Jr., covering
the E½SW1A (SE%4SW1/ 4 and lot 3) and the E/ 2 SER/ 4 (lot 1) of
section 24, containing 137.13 acres. On January 5, 1841; a patent
covering lot. 2, containing 64.53. acres, was issued to David. Walter
Jones.

On November 10, 1855, a patent .covering the NW1/ 4 SWl/ 4

and lot 4, sec 24, containing

9.77 acres, was issued to Samuel T.

Wood.

Peters acquired title to lots 1 and 2 in, 1938. In 1947, Christian
acquired title to all of ,the Wi/2 pf fractional section 24, including,
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Iots .3 and 4, which his deed indicated, included' "part of Metcalf
.Island." Both purchasers found the narrow river channel between
their land: and. Metcalf Island. dry during portions of thew year...
They used portions of the island in front 'of the riparian lots as
pasture for cattle and sheep. On October 6, 1949, the Bureau ofLand Management office at: St.. Paul, Minnesota, notified Christian
of the impending survey of the islands in the. Wisconsin River.
Christian receipted for this letter on October l0,: 1949. He was.
thus chargeable from that date with notice that the Bureau of Land
Management then regarded the islands as public land-,of the United States because official surveys of privately. owned land are not made.
There is no evidence that Peters receiveda notice of such charaeter.
The plat of survey, approved on October 12,1951, shows the island
north-of .section 24 divided into four lots numbered 7, 8, 9,. and 10
firm west to east, by extension due. north of the quarter section and
sixteenth section lines, so that lot 7, containing 33.33 acres, is directly
north of lot 4; lot 8, containing 58.60 acres, north, of lot, 3;. lot 9,
contailningj.55.48 acres, north of lot 2; and lot 10,. containing 16.82
acres, north of the westernportionoflot 1.
On October 12, 1960,0Mrs. Christian receipted: for a.notice from
the Bureau of Land Management addressed to her stating that the
:St. Paul office: believed that she asserted some, claim to, lots 7, 8 9
and 10 and that, if she did not have a_'patentto theml; she should
protect her~rights by filing an application, under the Color of Title
Act or some other law, within 60 days. A like notice was. sent to
:
Peters, at the same time.
.Chritian filed a class 1. claim under the Color of Title Act, as
amended, alleging that he and his predecessors in. title for the past
30 years had assumed they had good legal title to what is now referred
to as idts and 8; that they-hadpastured thisland with.-other land;
that they: had fenced part of it; .that from. time to time they had
taken. firewood' from it and- cleared and -seeded parts of it. He. also
pointed out- that in 1905 the Wisconsin Supreme Court. reversed, a
judgment of 'a trial court in favor of .the defendant in adamage
suit, brought in behalf of the former owners' of lots 1, 2, and -3 against
a person :.who: cut growing timber on the island in front of those
lots.; 'The Supreme Court noted that the trial court based its judgment upon the plaintiff's failure to show title to the island, bnt reversed
:
,onthe ground that:
* * a 'grant of lands on the bank of a navigable stream, made without limitation: 'or reservation as to the adjaeent islands, vests in the prchaser: the

1967
f

DECISIONS OF' THE' DEPARTMENT OF. THE INTERIOR

[70

D.

title to, any unsurveyed island lying between the bank and the thread of the

stream.` This ownership' is predicated upon the ground that the riparian
.propfiors in- this' state are, by concession ;of 'the 'state,: the' owners of the
river bed Jadjo'ining their land to the thread of the stream, and that this ownePship extends to 'any island or dry land which may be formed thekeon,
citing
cases],
'
* * Since there is no dispute but that plaintiff and his assignors .were the
p vv
owvners
of theriver bank included within lots 1, 2,-and3 at the time of the
alleged trespasses, under the established principle of'the foregoing cases there
- can be no question as to their ownership of that part of the island situated
on the river; bed'l between! this bank and the -thread of the stream.. There is
nothing in the ,evidenceto indicate but,that this is an unsurveyed island formed
upon that part of the bed of the river which is owned by the riparian proprie,
tore. Under such circumstances, the originalgant by"the*government carried
with it the right of ownership' to the island, in'all respects as it did tof'the
: bed-'of: the. streamn.. * *. *' (S~ter v. 0Ca4peter,.. 102, N.W.27, 28.)'
:

Peters filed a class' 2 claim,' alleging that he had used lots 9 and
10 elieving them to be his own and had paid taxes upon them.
His list 'of tax paynents made by him ad his' predecessors in. interest shows payments fron 1898'- through 1959 on different, parcels of
land. In a number of these years 'up to-1940 and 1941 lots 1 and
2 can be identified, but there is no dication of the payment-of taxes
on any part of' Metcalf Island'before 1912. There are indications
of payment oniian acreage of 4.53 acres on the island through 1929
and on-ah acreage' of 13.80 acres- on the island through 195:.. On
appeal to the Director of'the Bu eau of Land Management; Peters
also relied upon'the decision' of the Wisconsin' Supreme Court in
S rte
v.Carpenter, supra.
The Division of Appeals noted, in the decision affirmning the' rejec''tions of'the WisconsirL office that' b6th" appellants seened to be abandoning 'their colOr of'tjitle applications'and substitutin' a contention
that the owned the lots listed' in their 'applications. The decision
'denied any title to the' island- in' them'biut held that the deciion 'f
the Wisconsin Supreme Court was a writing upohn which a claim
of color of 'title could be 'based ias to' island- land' i-n front' of the
three'lots (not including rot'7 in front of-lot 4) to which it referred.
;The decision states that there is no writing purporting to' convey
lot 7- which sufficienly' identifies it, and that' inany evenit,'theipbellants did not show'improvements or -cultivation to support a-class l
claim or payment' of takes to support a class' 2 claim. /;The Division
'of Ap'eals remanded; the applications to permit Christian to submit
'This decision followed the earlier announcement of the Wisconsin court n Chandos v.
3fab1, 46'NtW. 803 (1890),'In which' the justification for the assumption that title to an
'unsrveyid island 'passes to th State is that by ts, failure to survey thelsiand before
disposal of the land bordering a navigable stream the United States evidences its abandonment of the Island.
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evience of cltiaa'tion on-lot 8 aM to Peters to amend his application t' 'allege a class 1-claim and to submit evidence to support itor, in default of such action, for closing of the cases'
O appeal to the ecretary, Christian reiterates his previous contentios-and submits avits
that~some
sstatng
cultivationl was done
in 1948, 1956, and 195 and that evidence of s~uch action is 'stil visible
onlotsand .
Pe,ters
- contends that he has title to lots 9 and'10 under the 'Wisconsin deision relied upon and that, even:if he did not have title, he
would'still have a, good 6lass 2 'color of title claim because he or his
predecessors have paid alof the taxes l'evied on the land by"State and
govermental units and "if' for some o'. any reason no' taxes werei
levied then.'suchnonpay'ment in a particular year doe n-ot jeopardize
hiscl'aim." lie ht~as' made no attempt to file a class 1 claim.
Christian's evidence of cultivation in 1956 and*l958 does not help
him because the'evidence submitted refers to''activity at'a time' sub-

sequet to .the date wlhen he was, notified of his want of title to the.
land. . Ed vard T. Ham s, Sr., A 7785 (January 19, 1D59)y; Walter
07. ikreute'r A-29065 (October 22, 1962), and cases cited therein.'
However, his evidence of cultivation in '1948 miy be sufficienit'to suport a class

color of title claim.

Any contention' by the appellants that the on the island lots ir
front of their riparian lots must 'be' rejected. As far' as this Depart
meni't 'is concerned,: the decision. of the United States Supreme 'ourt
in &6ttv. Lattig, 227 U.$S.2-29 (1913) is dispsitiv6 of the issue. 'The

':Curtsaid inhatcase:;
Bearing in mind, then, that Snake riiyer is a navigable stream, it is apparent,
first, that on the admission of Idaho to s
(tateiiod
the ownership of the 'bed. f
-the river 'on the Idaho side 'of the thread of the streamth thread being the
true boundary of the State-passed from the, United States to the State, subject
to the limitations just indicated, and, second, 'that the'subsequent disposal by the
former of. the fractional subdivisions on the east bank carried with, it -no right
to the bed of the river, save as the law of Idaho may have attached such a right
to private riparian ownership. **.
But the island, which we have seen was in eistence when Idaho beeame '
State, was not part of/ the bed of the stream or land under the water,' and
therefore its -ownership did not pass to the State or come within the disposing
influence of its laws. On the contrary, although surrounded by the waters of
the river and widely separated from the shore, it was fast dry land, and therefore remained the property of the United States and subject to disposal under

(Pp.243,244.)
In accordance with these views, Iconclude that the lot9 now.surveyed
on the island in question are public land.
W. Ritter, A-27755
TWVis
(eceniber 22, 1958).'
itslaws***.
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The question remains whether either appellant has a claim or color
of title to the island lots applied for so as to entitle him to acquire the
lots under the Color of TitleAct.
It seems clear from the record, that prior to 1905 there was no conveyance to, the predecessors in interest of either appellant of any part
of the island. That is, there was no written instrument of conveyance
which in terms referred to any part of the island. In 1905, or more
precisely, on January lQ, 1905, the Wisconsin Supreme Court held
in'Sliter v. Carpenter, supra, that by concession of the State of Wisconsin the owners of lots 1, 2, and 3 of section 24 owned the, parts: of
the island lying in the river between the banks of those lots and the
thread oftthe. stream. The court said that the interest in the island
'attaches and is appurtenant to the bank, andpasses by conveyance
of the title to the bank, unless it be separated therefr Iom by 'deed of
conveyance" (p. 28).
Thereafter, commencing on October 30, 1915, conveyances in the
chain of title to Christian specifically referred to lot 3, "including part
of Metcalf. Island," and lot 4, "including part of Metcalf -Island."
The Peters chain of title is not so specific. Apparently onveyances
in it described only lots i and 2 and did not mention the island.'
Although the question whether the decree of a court'holding title
to specific land to be in specific persons constitutes color of title appears to be, a question of first impression, I agree with' the Bureau that
it does. In effect, the court's decree is a confirmation in writing that
certain specific land has been conveyed, by the State to the riparian
owners.. This, I believe, may reasonably be considered to 'fulfill the
requirement of the, Color of Title Act.for showing a color of title.
The decree' of.the court, however; did not touch upon the owiership of the part of the island lying opposite lot 4. But the' ruling of
the court as to the ownership of the parts of the island lying opposite
lots 1, '2, and 3 simply followed the rule established in 1890 in Chandos
v.' Mdck, 46'N.W. 803, which might equally well have applied to the,
ownership of the part of the island lying opposite lot 4. Butf the :
fact nonetheless is that the court's decision did not cover that land.'
-This raises the question whether a general interpretation or rule of
law laid down by a 'court affeeting title to real property can bed accepted as constituting color of title for any specific piece of property.
his. question was raised but not decided in 'the recent case of Myvkle
A. Freer et al., 70 I.ID. 1450 (A-29221, April 2, 1963) where the same isdsue was raised in a color of title case affecting an island in the Snake,
Giver, Idaho. I .believe the answer must. be in the negative. 'Ru:les
of law furnish a guide as to how a court may decide a case. '*But
there: is no assurance that any particular case will'be decided in ac-
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cordance with an established rule, until a, decision. is made, in, that
case. . There is always. the possibility of some, difference-in fact or,'
situation which .will make inapplicable the general rule. Thus -the'
Attorney General of Wisconsin, in,repeating the rulings in Chandos
v. Mack and Sliter v. Carpe'nteras representing the law .ofWisconsin,
cautioned that. each case must be. considered on the basis of its own
individual facts.

37 Op. Atty. Gen. (Wis.) 2.GT (1948).

It. follows that the, general rule, of law laid, down in. Chandos v.
Mack, and applied to part of Metcalf sland in 8iter v. Carpenter
cannot be accepted as constitutingcolor of title to the remaining portion of the island lyingopposite lot i.

lThe fact, however, is that appareitly in reliance on Siter v. Carpenfter, the owners, of lots 3 and4, as stated earlier, in 1915'and thereafter conveyed both lots 3' and 4 .as each including .a part of Metcalf
Island. i.Wehave,. therefore, subsequent to 1915, conveyances inclid-.
ing part of the island in the conveyance of lot 4. Except for the question of the sufficiency of a description reading simply "part of ,Metcalf Island," which will be considered later, there iscolor of title
to the part of the island lying oppositelot 4.
: Turning to the Petere case, which-was initiated and has been maintained as a class 2 claim, it is clear that it must fail as such because
there. was no color of title to: the portions of Metcalf Island lying
off lots 1 and 2 on or before January 1, 1901. The color of title did
not commenee until the Sliter case was decided in 1905. .The Peters
claim.can. therefore be maintained only as a class 1 claim. and must:
meetall therequirementsforthat classoflaim.

It is to be noted that, unlike the Christian chain subsequent to
190, conveyances in the Peters chain after that date apparently
referred only to conveyances of lots 1 and 2. They did not mention
any part of Metcalf Island as being conveyed with lots 1 and 2.
However, in view of the court's statement in the Sliter case that appropriate portions of: the island pass' by conveyance of title to the bank
unless separated therefrom by the deed of conveyance, I think the
deeds in the Peters chain can only reasonably be con'strued to convey
parts of the island lying opposite lots'1 and 2.
SPeters thus far has refused-to convert his application from a
class 2 claim to a class 1 claim. l'He has insisted that he owns the
land in lots 9 and io on the island, a contention already .rejeted.
Unless he is, able.toshow compliance with a class 1 claim,, his applicationmust be rejected.. .
In' this connection, Christian was required to show cultivation and
improvements on land in the island. With his present appeal, he
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has submitted affidavits that 20 acres on the island were bulldozed,
disked, and :seeded in 1948, 1956, and 1958. The last two years do
not bount; of course, since they. 'eaie after he learned that he did
:not' have- title to the land. The; asserted cultivation in 1948 is theonly siAnificant work that must be'considered.:
'Olie important factor remAinsto be considered. 'As stated earlier,
A& wee teated' by the projectiomi
1ots 7, 8, 9, and 10 on Met6alf Island
due north of the north-south lines of lots 1, 2&3, and 4 setion 24.
However, the Wisconsin' River' does not fow iii a due east-west direction; but in a northwest dii~ecion. The Wionsih lawis established
that a riparian land' owner does notownJ6 the threaddof the stream
by a straight projection of the side lines of his and on the bank.
He owns o'nly the bed contained in a projection. of 'his side; lines in
a'direction which is at right angles to: the- thread of the strea.n
1003 (191O); Aet'opolitan hn-'. Co. v.
.v. Beitley; 124 ..
C~ity of' lilvcditkee, 164' N.W.' 785 (1914). Thus; Christian arid
Peters do not have color of title to lots 7, 8, 9,'and lO as surveyed on
Metcalf Island because; the side lines of those Ilots run due north and'
south and do- not intersect the thread of the Wisconsin River at right
angles. Accordingly, the land on the islandl to 'w dh' either Chris-:
tisn- or -Peters may: perfe~t a class 1 claim-will have to be established
by areement of the parties or by special survey. 2
Therefore, pursuant to the authority delegated- to the Solicitor'
by the Secretary of the Interior(see. 210.2.2A (4)(a), 'Departmeital
Manual; 24 F.R. '1348),: for the' :reasons:stated 'herein, the decision
appealed 'froi is affirmed intpart;' reversed- in part, -and 'remanded
for further appropriate actioi in' light of the considerations here
expressed.
.;
;E3RNEST; F.

IoM,

Assistant Solicitor.
CLOSURE AT GLEN GANY0N DA l
Statutory Construction: legislative History
iWhere Congress specifically prohibited the construetion of works for the protection of Rainbow Bridge National-:Monument iwith funds appropriated
for fiscal. years 1961, 1962 and, 1963 for the .construction of Glen
Canyon Dam and Reservoir, ,the legislative history related to the appropri-,
ation acts expresses the Congressional intention to suspend those provisions
of. Sections' 1 and 3 of the Colorado 'River: Storage Project. Act relating to
the taking of protective measures to preclude impairment of th'e Monument
and precluding the construction of any dam or reservoir within any national
park'or monument.
0B ecause of the Wisconsin law, the indefiniteness of te conveyances in the Christian
chain of title of "part of Metcalf Island," included in lot 4, may be considered cured.

:
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Statutory Constraction: Generally
Notwithstanding the requirements of the oloradb Storage Project Act
for the protection of the national parks and monuments, the Congress,
in enacting the Public Works Appropriation Acts for 1961, 1962 and
1963, manifested. the intention that construction and initiation of storage
behind Glen Canyon Dam should proceed on schedule without constructing
proposedworks for the protection of Rainbow 'Bridge National Monument,
and'therefore the Secretary would not be warranted in deferring closure of
the water diversion tunnels at Glen Canyon Dam.

Statutory Construction:- Generally-Statutory

Construction: Legislative

History
H
Congress may supersede-or suspend the provisions of a basic act by an
appropriation act provision which is in the form of a limitation dn'the availability of funds, and inquiry must be hadto the legislative history, of any
such appropriation act provision, to determine the intentions of. Congress
in this regard.

H
March 12, 1963*

X-36653

TO: 'SECRETAY OFTHE INTERIOR
ASJECT: DEFERMENT OF CLOSURE AT GLEN CANYON

IA

:

It is being urged that the provisions of the Public Works Appro-,
priations Acts for fiscal years 1961, 1962 and 1963 prohibiting the
availability of funds for construction or operation of facilities to
prevent waters of Lake Powell, from entering any national monument. leave, unimpaired the provisions. of Sections 1 and 3 .of the
Colorado River Storage Project Act (Act of April 11, 1956, 70 Stat.
105).' The latter, provides that, the Secretary of the Interior shall
take adequate: prptective ,measures.to preclude impairment of the
Rainbow Bridge National Monument and state the intention of Congress tlat ,no dam or reservoir
qronstucted under the authorization
of the Act shall be, within. any national park or monument.' Consequently,
Jitis. contended that you are, under, an obligation, or at
least have discretion, not to effect ,losure at .,Glen Canyon .until such
'

5

Not'in chronological.order

.'''

1The Appropriation Act provision i as follows:
Provided, That no. part of the fnds herein appropriated shall e available for construetiofior -operation of facilities to prevent waters of 'LIke Powell from entering any
-NationaliMonument
'
' / . ,: . '
/
'
The pertinent provisions of Sections
and 3 of the Colorado River Storage Project Act

~rtad:

Provided frther, That as-part of the Glen Canyon Unit the Secretary of -the Interior
"'"shall
take addquate proteetive measures to preclhde impairment of 'the Rainbow Bridge
NationalMonumnent. (Sec. 1)' '
'
'' '
I-

'

It' is" the nte6tion of ongress that "no 'dam. or res'frvo
etructed under the
authorization of this Act shall'1oelithin an'k'atlonaV park or monument. (Sec 3)
693-856-63-2
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time as funds have been made available by the Congress for the
protective works and they are placed in operation.
In urging that you are now obligated.to maintain the diversion tunnels open, reliance is being placed upon a conclusion of law included
in the order of the District' Court denying plaintiffs' tmotion for a
preliminary injunction in National Parks Association v. Udall (U.S.
District Court, District of Columbia, Civil NAO"3904-2) , which if
granted'wouldhave required'thekeeping open of the diversion tunnels
at Glen- Canyon Dam until protective measures for the Monument
had been effectuated.2 The District :Court concluded, inteyr alia, tlat
"The provisions of the Colorado River Storage Project Act remain
in force. Their execution lies within the discretion of the Secretary."
However, the District (Court also concluded that plaintiffs were without standing to sue. That being the ease, the conclusion of the Court
as to the present effectiveness of the -provisions of the Storage Project
At .is not binding and we are free to examine the issued.
Not only are you not under any ICogressional mandate to keep
the diversion tunnels open but your failure to effect closure would
be at complete variance with the present state 'of the law applicable
to the Glen Canyon Unit, for the Congress has effectively suspended
the pertinent provisions of the Colorado River Storage Project Act
'and*has manifested the irftention that construction- and initiation of

storage should proceed on schedule.
There can be ino doubt of the' power of Congress to supersede or
suspend the provisions of a basic act by a provision in an appropriation act. United States v. Dickerson, 310 U.S. 54 (1930).: And this
it may do even though the language it employs is in the form of a
limitation on the availability of funds rather than an explicit statement of modification or supersession. Ib;
United States v. Lovett,
328 U.S. 308 '(1946). Inquiry must beh-ad to the' lgislative history
:of the appropriation provision to 'determine the intentions of Congress.
'The precise issue now before us was' disposed' of by the Supreme
Court in the Dickerson case, skia In Dickerson, basic law provided
for payment of a bonus to re-enlisting servicemen. In a subsequent
appropriation act Congress included a proviso prohibiting the availability of appropriations for the payment of such bonuses 'in language very much like that restrictihgithef availability' of appropriated
-funds for the construction of protective works in the case of Rainbow
Bridge. Plaintiff, are-enlisteebrought suit iltheCourt of Claimsfor
2 Subsequent to the District Court's refusal to grant a preliminary injunction, the United
States Court of Appeals for the District of Columbia Circuit likewise refused to issue such
an injunction and the Supreme Court declined to intervene.
SThe issue was given only casual consideration, passim, by the District Judge. It 'was
not brief-ed in the proceedings before him and the ourt in fact, declined to hear argument
on the subject.
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a re-enlistment bonus contending.that the appropriation bill'proviso,
merely made appropriate funds unavailable but left the basic law,
which provided for the bonus, intact andy affected. Plaintiff
1sought to preclude resort to the legislative history of the proviso,
which clearly showed that Congress had. intended the proviso to, suspend the basic law, on the ground that the language was clearly and
specifically in the form of a limitation on the availability of funds
and, therefore, resort could not be' had to legislative history, to give
broader effect to the plain meaning of the language of the proviso.
The Supreme Court, however, proceeded to examine the legislative
history to determine what Congress had really intended.
The Court concluded that while the proviso was cast in the form
of a limitation on the availability of appropriations Congress had
intended to and did thereby suspend the substantive obligation to pay
thd enlistmentbonus. .The Court stated:
The respondent contends that the words of 'See. 402 are plain and unambiguous
other aids to construction may not be utilized. It is sufficient answer
and tat
to, deny that such words when used in an appropriation bill are words of art
or have. a settled meaning. See Ufited States v. Perry, 50 F. 743, 749 (.O..A.
8th). The very legislative materials which respondent would exclude refute
his assumption. It'would be anomalous to closb our Minds to persuasive evidence
of 'intention on the ground that reasonable men could not differ as to the meaning. of . the words. Legislative materials may, be without probative value, or
contradictory, or ambiguous, it is true, and in such cases, will not be, permitted
,to control the customary meaning of words or overcome rules of syntax or construction found by experience to be workable; they can scarcely be deemed
to be incompetent or Irelevant.
* *: The meaning to be ascribed to an Act
of Cnhgress can only be derived from a 'considered weighing of every relevant
aidtoconstruction (310U.S.554,561-62)

An examination of the circumstances surrounding the enactment
of the appropriation limitation for the current and the two pteceding
fiscal years leaves no doubt that Congress intended to suspend the
operation of the provisions of Sections 1 and 3 of the Colorado River
Storage Project Act insofar as Rainbow Bridge National Monument
is concerned. 4
Glen Canyon is the key unit of the Colorado River Storage Project..
It alone- will account for 900,000 kilowatts of the total planned, installed capacity for the entire Storage Project of about 1,200,000 kilowatts. It will, therefore, provide the lion's share of the power
revenues necessary to return 'the Project's cost to the treasury. Of
the Project's one billiohi dollar estimated total cost, well over 90 per4.Since the question is not before us, it is unnecessary to consider at length whether the
Appropriation Act provision has effected -a permanent repeal of the pertinent provisions of
Sections
and 3. Giving,:effect to the legislative history of the Appropriation Act provision, I incline to the conclusion that permanent repeal has been effected.
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cent is reimbursable and, in turn, over 90 percent of that reimbursable
cost will be met from' hydroelectric power revenues. Out of a total
of approximately 34,500,000 acre-feet of storage planned at the four
storage units of the Storage Project, Glen Canyon alone will provide
over 28,000,000. Beginning with fiscal year 1961, the year for which,
n pursuance of an orderly construction program, appropriations
for protective works were first sought and considered by the Congress,
almost $75,000,000 has been appropriated to continue construction on
the' Glen Canyon Unit, including; the financing of the manufacture
of the turbines and generators, and over $42,000,000 has been appro-L
priated Ior construction of the transmission grid.
To argue that the Scretary of the Interior is obligated, or even
possessed of discretion, to maintain the diversion 'tunnels inopen
condition until and unless the Congress reconsiders its present stand
and provides funds for construction of the protective facilities for
Rainbow Bridge is to suggest that it as the intent of Congress in
appropriating these vast sums to provide an 'emptymonument to
the engineering' profession while prohibiting its use. The magnitude
of the appropriations themselves raise the strongest presumptions
against ascribing such an anomalous intention to the Congress. The
only 'way in which ,such a conclusion can possibly be supported is by
refusal to consider the very legislative materials which demonstrate
its invalidity. Here, as in Dikoerson and in Lovett, a glance. at the
legislative history of the last three appropriation acts demonsttates
that the Congress has indeed intended 'a substantive change and that
much more than a mere question of appropriations is involved.
The Congress in considering Glen Canyonappropriation requests
has at'all times acted against a background of full knowledge and
information regarding the progress of construction, the, remaining
construction program and. the schedule for closure of the diversion
tunnels and the initiation of power generation. Information has been
regularly, relayed to Congress not only in the process of, appropria-,
tion hearings but, as aell, by the annual reports which are made
by the Secretary of the Interior to the Congress pursuant to Section
6 of the. Colorado River Storage Project Act. In an attachment
to this memorandum, there are. summarized, but,
nyo
nmeans
completely ,instances in which the Congress has been made aware:of the
filling schedule and other relevant: matters.,.
i
That the, Congress intended construction, and operation of Glen
Canyon to proceed: notwithstanding its refusal to finance construetion of protective works is shown by the reports of the House; and
the Senate Appropriation Committees in connection with the fiscal
year1961 appropriations:.
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G-len Caon Unit.-An appropriation of. $23,535,000 is recommended, a reduction of ,500,00Q in the budget estimateof: $27,035,000. This action deletes
the funds prog'rammed' for protectiornof the Rainbow Bridge National M6numet.. It has been estimated that the total cost of protecting this Bridge would
be' in'the vicinity of $20,000,000. Access to this national monument Will not
be.affected by the construction of Glen Canyoni dam and reservoir, in fact it
will.-be improved to some extent., The geological examination report. on the:
problem indicates clearly that therewill be no structural damage to Rainbow
Bridge by the reservoir waters beneath it.' The Committee sees no purpose
in undertaking an additional exienhditure in the' vicinity of $20,000,000.in
order to build the complicated structures necessary to provide the protection
-:
contemplated.- (House Report.1634, 86th Cong., 2nd sess., p.81)'
Glen Canyon. Unit, Arizona.-The committee reeommends a program of
$23,535,000 for the continuation of construction of the Glen Canyon Unit. The
sun recommended is a reduction of $3,500,000 'in the budget program, and the
same amount as allowed by the House. The recommendation of the committee
is in accord with thl House action of disallowing all funds requested for the
initiation of construction 'of facilities to protect: the Rainbow Bridge National
Monument in Utah.

.

In taking this action the committee has considered the findings of the Geological Survey that the inpobndment of water in te Glen anyon' Reservoir
(Lake Powell)' will' 'not result in any struetbral damage to the Rainbow
Bridge.: (Senate Report 1768, 86th.Cong.,'2nd sess;, p. 38)
0

;any
'If further proof were nee~dd 'of 'the intention of the Congress

that closure is hot' to be delayed, it is to 'be found in the observations
of the Senate Appropriati'ons Coittee in connectioni with the'fiscal
year 1963 appropriation bill. The Senate' Committee called upon
the National Park Service to construct visitor facilities at Rainbow
Bridge'National Monument "as rapidly as possible so 'that the facilities will be available when the level of' Lake;Poowell will permit their
'
use." (Senate R ep 2178, 87th Co4; 2nd sess., p. 41)
regoing reasons must advise you 'that in my opiiOn
For
deferment of closure'pending the 'provision of 'protective \vorks'for
Rainbo+ Bridge National Monument, woud be completely at "variance with the present state of the enactments of Congress applicable
to, the Glen Canyon Unit.
' '' t ' ~FRANK 5. B3ARRtYC0
f ;
$-I

I

:t

t

Solicitor.

ff

IKEORMATION B ORE CONGRESS RELATIVE TO, GLEN CAJYON
-CONSTRUCTION AND FILLING-SCHEDULE AN) RAIOWBRIDGE
PROTECTIVE WORKS
The Congress, in aeting upon Glen Canyon appropriations, hasbeen
,continuously advised, as to the progress of 6onstrcton,, the construction schedule, the, plans for closure, and the sehedule for initiation,.
of 'power generation.

. 206

DECISIONS OF T-IE .DEPARTMENT

OF THE, INTERIOR

[70

ID.

Section 6 of the Colorado River Sorage Project Act requires the
-Secretary on January 1 'of each year to make an annual report to
the Congress for t he'previous fiscal year, beginning with fiscal year
1957, upon thei status of the revenues from and the cost. of. constructing, operating, and maintaining the Colorado River Storage Project
-and the participating projects. The Act requires'that'the Secretary's
reportf"be prepared to reflect accurately the Federal investment allocated at that time to power, to irrigation, and to other purpoes,
the progress of return and repayment thereon, and the estimated
rate of progress year-by-year in accomplishing, full repayment.
As a part of the first annual report of the ':Secretary submitted on
December 30,' 1957, 'there was "included a statement of the assumptions upon which the anticipatiop . of power revenues and payout
.were premised. In that statement, storage was assumed to have beenl
initiated at Glen Canyon Dam -in-.calendar year 1962, with initial
powerl
generation beginning in June of 1964. Sen. Doc. 77, 85th Cong.,
2d sess., p. 10. (Due to the strike that completelyshut down 'construction work on Glen Canyon Dam from July 6, 1959, to January
.4, 1960, the original schedule of closure could, not be met.)
Each of the anual. reports that has been filed specifically, sets out
the progress of construction during.the preceding year. In presenting the Secretary's third annual report (covering fiscal year 1959)
to the Senate on January 26, 1960, the Chairman of the Senate Committee on Interior and Insular Affairs made certain observations which
.were printed with the 1959 report in Sen.' Doc.79, 86th Cong.,- 2d
sess. Chairman Anderson, in his -remarks, urged the Secretar of
the Interior . "to keep close tabs :on the Glen Canyon. construction
and: related schedules to insure conipletion of. the installation as
planned." Sen. Doc. 79, 86th '.Cong.,; 2d, sess., vii In this connec.tion, Senator Anderson dwelt upon the im.ortance of earlyinitiation
of power generation.. He called the specific attention of'-the Senate
'io the. President's budget req'uest for fiscal year 1961, incIiding the
request of $.3,500,000 to initiate the works to protect Rainbow Bridge
National.Monument.. IJbid, vii.
The';fourth annual report (Sen. Doc. 10, 87th Cong., 1st sess.) as
ordered printed by the Senate, included extensive statements analyzing
certain proposals that had been made by private utilities toconstruct
some 'of the Transmission lines required.'to.integrate the storage project
'powerpilants: and to deliver the 'power generated.at. the projects to
market. The analysis compared the cost of power on the basis of an
all-Federal- transmission 'grid 'on the basis of the~utilities' proposal.
This; analysis -:rs base upon a comparison of' Sts accruing duringth'e opexratinxieiod
te

o,

r . tn

i

o

of the niroiects. which iu- turn was based
Of >the

:f0''i-
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initiation of power generation on sclhedule. The analysis covered the;
847year,. overall payout period of'the project, beginning with initial
power marketing in 1964.
The construction and filling schedule called for initiation of con.
struction of protective works for Rainbow Bridge in fiscal year 1961.
and an appropriation request of $3,500,000 was included in the budget
for that year.: In presenting the 1961 appropriation requests the Appropriation Coinittees of each House were specifically, advised of tlle
construction* schedule and the..plan for closure. The Commissioner of
Reclamation testified before the House Appropriations Committee that
the protective work needed to be started in fiscal year 1961 "so as to.
have it completed by the time we start filling because if we get a good
year Glen Canyon could fill up to the level where it would back waterr
into the monument in one year." House Hearings, Public Works Appropriations for 1961, Part. 2, p. 518. The testimony before the House
Committee for fiscal. year 1961 dealt extensively with the estimated
cost of the protective ivorks; the report,,of the Geological Survey regarding the eflect of water storage upon Rainbow Bridge,.and with the
provisions of the Colorado River Storage Project Act relative to protection of the monument and the'statement of Congressional intent
that no dam or reservoir constructed under the Act should be within
any national, park or nionument. See House Hearings, Fiscal Year

1961, pp. 513-520.

X,

The Senate Hearings reveal that the! Commissioner of Reclamnation
testified that "Glen Canyon power will start coming'in on the linethe first unit-in June 1964. AVe expect to: start the initialstorage in'
the spring of calendar year 1963 and we would actually, late in the fall,
start to store the winter flows to the extent we could that winter and
be ready for the spring run6ff in the spring of 1963. And if we get
normal water years, we will get power on the: line the following
season.". Public Worki Appropriations, 1961, Senate Hearings on
H.R. 12326, p. 606.
.
The budget for fiscal year 1962.included a request of $10,000,000to
finance the protetive: works.. Again the Congress was fully. advised
not only as to the i'fature,6of the protective work pr'oblen and the povisiois of the'C'oraid"'
Sivtr-'orag,4Projett Act bu
lso;', ith
respect to the construction and filling schedule. Commissioner Dominy testified before the House Committee that "if the protectivef1ewtures .are to be done they must 'be done iiediately or We will be
running' ibdlt6 thl 'problem of delibir'ately
ba
lfefllink of
telsf''peing yevenues, from putting water'
thr-ouigh the power plant nles..e scan get this work uTnder wayl at
once. 'We hlave a very short construction period left because Glen
'

'iding
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Canyon Will be completed to thle point that we will start storing water
ulcWorks A.ppropriationls
in Jauayof 1963." House fiaig,
for 962', Part; 3, -p. 498.i The C'ommn issibner's' tstimony bfor the
Senate Committee was to the same effect. Public Wo 1rks Approp'ria6. Again there
tions f6r 1962, Senate Hearings on'H.R. '90I6, p.
was extensive consideration before the Committee o the Rainbow
Bridge protection issue.
of the
The schedule'was again boghth se'ifically tthatetio
Congres in connection with the fiscal year 1963' appropriation request's'-The poject justification incl'uded'at page487 'of t'e House
Hea~rings on" Puiblic' Works~ Appropriations for 1063,! Par 3 stated'
that filling of the Glen Canyon Re-servoir would start in the fiscaly~ear. The: Comissionerof Reclamation also so tes~tifi'ed. SeelHouse:
Fsal Yea 16, page 558.
'Likewse,:
n the enatehearings for' fiscal year 1963, the filling6
roject
schedle'
ws broght t' theattention' of ite Commite 'b
justification statemeiit identical t that~given to' the House Committee.
Senate Hearings on H.R. 129'00" Public Works Apprppriations, 1963,
p.i 5 05.: The~Commnissioner' of Reclamation also specificaly, testified
that storagewould start in calendar year 1963.1 Senate Hearings 1963,
'

p. 522.

'The appropri ation hearings for years~1961'through 1963 also reveal
that presentations supporting the' appropriation f funds' for pro-~
tective works were made by representatives of various conservation
gronps.: See House Hearings, FY 19.6,1; Part 5, pp.' 1448-1:449; Senate
Hearings, FY 1962, pp. 614-628; House' Hearings, FY 1963',
pp. 739-752.~
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Torts: Motor Vehicles
Sk~h'di~'
oil n icy s ree r rod&does not, ais . madtter o law, establish
;tha, theP driver:'of the; skiddlingImotor vehicle was guilty of' a negligentl or;
wrongu act or omission in'jhe~ oper tiohi of the. vehicle; However, the~
skidding may be caused~ or -accompanied by negligence. upon which, liability
may be predicated.

Torts:. Motor Vehiclesi
If either party anL avoid,- an accident, by' the. exercise, of'~proper, care, the,
accident, cannot be said~to be unavoidable. The issue, of unavoidableaccidentrise only when th evidence shows that the acident, happened
foanunknown or unforeseen cause o in n uneqialable manner,
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ADMINISTRATIVE DETERMINATION

Mr. Michael J. Dolan; r., 30-63 North. Main Street, Fall River,
Mass., has filed a. claim in the amount of $392.20) for personal injury
and for damage to his* automobile. This claim arises out- of an
accident involving Mr. Dolan's automobile and a Government-owned
vehicle operated at the time of. the accident by an employee of the f
Geological Survey. The claim will be considered under the FederalI
Tort Claims Act.2
The acident occurred on Monday, December 3, 1962j at 6:10 a.m.,.
on the Fall River Expressway, Route 24, one niile north of Route 140,
Taunton, Bristol County, Massachusetts. At this location, the -Fall
River Expressway is a straight and level divided highway with three
lanes for northbound traffic and three lanes. for southbound- traffic.,
It was dawn and fog was present in patches'. There were icy patches.
on the road.
The'claimant was northbound on Route 24 driving at approximately50 miles per hour, when the automobile in front of him slowed down.
Aparently, the first automobile had slowed because another vehicle
was overturned on the strip adividingnorthbound and southboud
traffic.3 The claimant's au'tomdbile slid on tle ice on the road onto
thle dividing's trip and came to rest faciig west immedily off the.
northbound' portion of the highway. While sliding, trigh
rear'
door and fender of the claimant's automobile struck the rear of the
preceding vehicle.
When Mr. olan's automobile came to re'st, he got out of the vehicle.
The Federal automobi'e which was also iiorthbound on Route 24 at
approximately 50 miles per' hour slid on the icy road when the driver-applied the brakes after observing the previous' accid'ents. The front
'Standard Form 95, Claim for Damage or Injury, submitted by the claimant, lists:
"Property Damage $195"; "Personal Injury $47"; "total $242." However, a list ofdantages accompanyiig the form-lists:
"$195.0.0 Lowest repair billto car.
1i00 Towing charge from scene of accident.
20.00 Morton: Hospital, Taunton, Mass.
;20.00. Dr. Witmer, Fall River, Mass.
7.00 Prescription from Dr. Witmer.
18.5.20 Loss of wages f rom Plynouth Rubbar, Caniton, Mass., due to the accident,
$,392.2G; Total Amt. Claimed."
It is obvions.that when Mr. Dolan filled out the form, he felt that the caption "Property
P
Damage" covered only the repair cost.for his automobile ($195), and that the caption
'Personal Injury" covered only actual medical expenses' (hospital, $20; doctor, $20;
prescription, $7; total, $47). Properly filled out, the form would read "Property-Damages
$210.00"' (antomobile repair plus toIwimg) ; 'Personal Injury
.20' (miadical expenses:
plus loss of wages); Total $392.20.",
228 U.S.:,98
ed
2571iet seq.
'Statement f WitnessMichaelD:.
Westgate.
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of the Federal automobile pinned the claimant against the left side of

his car near the rear.
The Tort Claims, Officer of the Geological Survey states:4
'Mr. Dolan was able to walk after the accident but complained that his legs
hurt. H.e was taken by the State Police-to town for medical treatment (presumablythe Morton Hospital, Taunton, Mas.).

The claimant may recover from' the Government only .for so much0
of his damages as were caused by a. negligent or wrongful act or obmission of the Government driver. Any damages that were the result
of the claimant's own negligence, or any damages that were the result
of an unavoidable accident cannot be recovered from the Government.
Blashfield states:
*; * if either party can avoid an accident by the exercise of proper care it
cannot be said to 'be unavoidable. * *
In other words the issue of unavoidable accident arises only under evidence
showing the accident happened from an unknown or unforeseen cause or in an
unexplainable manner,
which circumstances rebut defendant's
alleged
negligence; * * *

Whether the damage to the right side of Mr. Dolan's vehicle was
the result 'of anyone's negligence or was the result of an unavoidable
accident need not be decided here. That damage was in no manner
caused by any act or omission of the Government driver since it occurred before the Government vehicle became involved in the incident.
iHence, I deny that part of the claim which pertains -to damage to the
right side of claimant's vehicle.
The damage to the left side of Mr. Dolan's vehicle' and Mr. Dolan's
personal injuries were caused when the Government automobile struck
the claimant and his automobile. Therefore it will lie necessary to
decide whether or not this collision was the resul t oo
at
omission on the part of the'Government driver for which the Governmiient is liable.
In dealing with an 'accident in hich an automobile'slid on an
icy road, the Supreme Judicial Court of Massachusetts stated
The defendant relies on the statement contained-in a number of our decisions
that "the mere skidding of a motor vehicle, unexplained, is not evidence of
negligence', Sherwood V.. adovkly31; 9Dasis 307, 308, 57 N.E. 2d 912, 913.
But it is equally well settled that skidding may be caused or accompanied by
negligence upon which liability may 'be predicated.. L evinl. v.: '*vi' Taners, Inc.,
318, Mass.. 13, 15, 60 N.BD. 2'd' 6; McI~ea21.q ev. H ry Jenins :Trenspo-tation Co.
Inc., 23 Mass. 404,; 405, ,82 NE. 2d 8.
* The icy: condition of the road made
4Memorandum of January 8, 1963, to assistant Solicitor, Branch of Claims and Contract
Appeals, Department of the Interior.
d
t
51 Blashdield, Automnobie Laew and Practice, Part 2, sec.. 635 at 486-87 (1948).
0 Costello v. Hansen, 327 Mass. 254, 97.N.E. 2d7'3,
38. (1951).
rtA.0 ahlfs-T-1194
(April 26, 1963) (Shenandoah National Park, Virginia); red Woodland, 60 ID. 252, 254
(1948) (U.S. Highway 66, Navajo, Arizona).:
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all driving dangerous.
The speed of tenty
miles an hour,: While moderate
under normal conditionscoupled -with the; inability to control' theautomobile,
couldbe found indicative of negligence. * *
:
The quoted case; and those cited within itt are clear that
mere unexplained

skidding

of a motor

while the

vehicle> is not evidence of

negligence, nevertheless, the skidding may be caused or accompanied
by negligence. In order to decide whether or not negligence iS present,
the kidding must be considered together with all surrounding circumstances.
These circumstances in the case under consideration include:1. It was dawn, 6 :10 a.m. on December 3,,1962.
'2. Patches offog were present.
3. Patches of ice WereptesentTi
4. The road was a six-ane three for northbound and three: for
southbound traffic, divided highway2
5. The Governmint vehicle was traveling approximatelyv 50 miles
per hour (tle speed limit was 60 miles per hour).
6. The Government driver observed the dangerous situation from

adistance of 500 feet away.8
Driving a motor vehicle at the rate of 50 miles per hour on a road
where patches of fog and ice aret present is evidence of negligence. 9
This coupled with the Government driver's inability td control the
vehicle and avoid the accident evenl though he saw -the danger 500
feet away was negligence ol the part of the( Government drivers
Tlls negligence was the proximdate cause of the laimant's personal
uinlry and of the damage to the left side of the clalmant s automobile.
Ideiltical or similar stateme6nts coutld be made concerning-the claim7Exactly how much ice was present does not appear in the record. The investigator
on Standard PForm 9A,' Invest gation Report of Motor Vehicle Accident, on the check list
Under "Road. Condition" has checked "icy" and added the phrase "icy patches,."
Under
"Describe What Happened" the investigator writes, "Highway was free from ice except in
part where multiple accidents occurred."
On Standard Form 1, Operator's Report of
Motor-Vehicle Accident, the Government driver notes under "Condition of Roadway" that
the road was "icy."
On Standard Form Pd,5,Claim. for Damage or Injury, the claimant
states, "I appliedithe brakes and slid on the icy road " On Standard Form 94, Statement
of Witness, -MichaelWestgate states, "A group of cars traveling north tried to stop on slick
ice." In any event it appears that there wasenough ice present to be reasonably noticeable.
Blashfield (gpre note 5, sec. 749 .at .82-83) says, "Accidents occur more frequently during
the months: when there is--much 'rain and- -le on-the,-road&- In winter,
dmotbists should
-watch carefully for patches of ice on the highway. On days when the sun has melted the
ice on the roads, motorists should he particularly careful when entering shaded areas, as in valleys and in: the shadows of buildings The air is often cold enough to keep the ice frozen
where the sun does not reach it, and an automobile may pass suddenly from a nearly dry
road to an icy portion, and be thrown into a skid."
':Standard Form 9tA, InvestigationReort of-Motor Vehicle Accident.*
" In the Costello caSe (sepr.-note 6), the.court said that 20 miles- per hourunder the
existing conditions could be negligence. In McKeague v. Henry Jenkins Trnssportation
0C 323 Mass. 4, 82-N.E. 2d' 8 (1948), the court indicated that egligence could be
present even though -the vehictle involved was proceeding at an estimated speed of about
fifteen miles per hour."
O0f. cases cited in supra note . §
:
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ant's operation'of his automobile, and the collision in which the right
sidde of his automobile was damaged. However, the claimant's negligence, if any, in causing that accident, did not contribute tohis injuries and damages suffered:in the accident involving the Government
vehicle. The first accident was entirely over, the claimant's automo'bile was off of the traveled portion of the road, and the claimant wasout of his car-and walking aroundit when the second accident occurred..
.Therefore, since the claimant's negligence, if.any, did not contribute
to his personal injuries or to the damage to the left side of, his automobile, that "negligence, is without legal consequence,"" lin 'considering these items.
The claimant has submitted two itemized estimates of the damage'
to his automobile. From these estimates it appears: that the reasonable cost of repairing the. damage to the left side of Mr. Dolan's automobile will be $132. A towing bill of $15 has also been submitted.
Since the.vehicle was involved in two:accidents, onlyone-half ($7.50)
of that will be allowed.,.Therefore, the total allowable property
damage is $139.50.:
Mr. Dolan has submitted the following, bills in connection with
his personal injury.: Morton Hospital, $20; 'Dr. Witmer, $20;. prescription, $T.. The claimant alleges that he suffered loss of wages in the
amount, of $135.20.: However, no verification of loss of wages has.
'been submitted. Therefore, the allowable claimed damages resultingfrom'the personal injury total $47.
:.:Accord-ingly, I determine that the: accident was due-to the negligenee of the Government driver, and allow the claim of Mr. Michael J.
-Dolan, Jr.' in the amount of $186.50 ($139.50, property damage $47,.
personal, injury).
EDWARD WiNBERG,

Deputy Bo'licitor.
UNITED STATES
V.
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Patent to a mining 'claim cannot'be withheld Where it is shown that the claim.
is still 'bieing wo'rked and the sahd and gravel therefrom are 'still being
removed and disposed of at a prbfit 'in the- u'rrent' iarket uon-'the eonjecture thatvery little sandanddgravel still remain on the claim.
"Stamas v. Fanning, 185 N.E. 2d 751 (Mass., 1962).

.U..
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Mining Claims: Common Varieties of Mineralsining Claims: Discovery
Where there is no showing that there, are within the limits of a mining claim
deposits of sand and gravel in suffieient quanities to induce a prudent man
to expend his'labor andneains with a reasonabl 'prospect of developing a
valuable dpeiation,'there has been, no discovery within the meaning of the.
mining laws.
Surface Resources Act: Applicability

'The Surface Resohrces Act 'is' applicable to- mining-claims located for sand
and gravel prior to July 23, 1955,,but not perfected by discovery prior thereto.
Xining Claims: Placer Claims
A 10-acre placer claim consisting o a string of four contiguousg 2%-acre
tracts straddling three regular 10-acre subdivisions is not thereby invalid
as not being in conformity with the public land surveys.
Mining' Claims: IMin'eral Lands
Where a 10-acre placer claim includes land situated within three regular
10-acre subdivisions and hi discovery has been m'ade- on the; l'and'in one ioiacre subdivision, it is'not necessary to show that the portions of the claim
in the other two 10-acre subdivisions are mineral; in character in order to
sustain the validity of the entire claim.
*

'

APPEAL' FRO

THE BE AU OF LAND

A

GEEN-T

The Forest Service, Department of Agriculture, has appealed to
the Secretary of the Interiqr from a decision of the Director, Bureau
of Land 'Management, dated .IDecemler 2, 1900, affirming a* decision
'byaa'hearing examiner declarinlg two mining claims in'sec. 28, T. 16
N., R. 16 E., M.R
D. M., California, within the Tahoe National Forest,
to be valid claims.:
* The first claim, the Squaw Valley Gravel placer mining claim,covering ten acres, was located by Q
iton L. Brewer on August 12,
1949, and sold to Ohiles H. and Oliver Ig{. Henrikson by quitclaim
deed dated October 23, 1953. The second claim, the Squw Creek
placer mining claim, covering 20 adjoining acres, was located by the

Henriksons onMarch ,1953. : : E ' ':.;'
'
0
Apilplication for a mineral patent' covering; the two claims: wast made
on iust
29, 19574 an by decision dated July 17, 1958, portions
*ofthe Squaw Ck
claim were declared null and void because those
portions (parts of Forest lots 46, 48, 50 and 52) were in private owner.ship and'not subject to the mining lws of' the. United States"(30
U.S.C., 1958 ed., sec '2:1 et eq.) . Thereafter, the claimants amiended
their application for patent 'to eliminate, the lands covered by the
:Squaw Creek location in private own-ership..
*On January 27,1959, the Foreist Service recommended the initiation
:of a contest against both claims' on the ground, among others, that
minerals have not been f ound within the limits of each clam in suffiL
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cient quantity to constitute a valid discovery. The contest was
brought and a'hearing had on the validity of the claims. >The hearing examiner found that a disc6very h been
as made on both clai'ms.
The Forest Service contends that the Squaw Valley claim hasbeen
mined oult SO that any; discovery which may have been made thereon
has been lost, and therefore the claimants are not entitled to a patent
covering this claim. As to the Squaw Creek claim, the contention
is made that there was no discovery of sand and gravel on this claim
prior to July 23, 1955, when deposits of common varieties of sand and
gravel were declared not to be valuable mineral deposits within the
meaning of the mining laws so as to give validity to mining claims
thereafter located for such common varieties (30 U.S.C., 1958 'ed.,
sec. 611).
The record made at the hearing has been carefully reviewed and
while the evidence presented fully supports the finding of the hearing
examiner that a, discovery was made prior to July 23, 1955, on the
Squaw Valley claim, the: evidencer does not, in our opinion, support
the finding that. a discovery was* made on the 'Squaw Creek claim
prior to thatdate.
Before 'discussing the Squaw 'reek claim, we shall consider the
Forest Service contention that the Squaw Valley claim has been mined
out.
The evidence shows that at the; time of the hearing, in July 1959,

almost two yea.rs after the patent application was filed, the claim was
still being worked and while the estimates given by the witnesses for
the contestant and for the contestees differ widely as to the amount
of sand and gravel still remaining on the claim, all admit that there
is, still some sand and. gravel on the claims.: The contestees testified
that this sand and gravel is being extracted and sold at a profit in the
present market and the Forest Service has not refuted this.

The situation here is not the same as that dealt with in United States
v. Lem A. and Elioabeth D. Hvouston, 66 I. D. 161 (1959), upon which
the Forest Service relies.' In the H rouston case, there was no evidence
of recent mining activities., The claims had been mined* out long
before the .paent application was made. There it was concluded* * on the basis of all of the evidence produced at 'the hearing that only
isolated pockets: of mineral ores have been shown to exist on the claims at the
present time; that there is lacking conclusive or even substantial evidence
that valuable discoveries have been made on each of the claims at times in
the past; that, although valuable ores may have been mined from isome of the
claims in the past, no showing has been, made that there still exists on the

claims valuable deposits of mineral which would justify a reasonably prudent
man in expending his time and money in an effort to develop a paying mine;
and that, therefore, the application for patent must be denied.
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Here, at the time the patent application. was made and at the time
'of the heang, a paying mine had been, developed .on the claim and
the products of the claim were still-;being extracted, removed, and:
-sold at a profitto meet the current demand for sand and gravel...
In the circumstances, the conjecture that there is very little sand and
'gravel remaining on the claim cannot defeat the issuance of a mineral

patent.,

-

'

:

-

TThe hearing examiner apparently based his finding of discovery
-on the Squaw Creek claim partly on tle.:fact that the claims are contiguous and, partly on the fact that some sand and gravel has been
soldfromtheSquaw Creekclaim. Hezstated:.
* * Since these claims are contiguous claims, it is not :required that pits:
be operated on both claims simultaneously: or in- competition with each other
as argued. It- is only necessary that it be demonstrated -that the materials from
each of the claims exist and that they may be sold at. a profit. This was dem-onstrated by-the testimony of witnesses that they have removed and sold from
the Squaw Creek Placer Claim at least 20- eubic yards of -sand and gravel in.
conjunction withi their operation of the Squaw Valley Placer Claim and that
-an additional amount of top soil has been removed- and sold from the SquaCreek Placer Claim. Thus marketability had beeni-established prior to July 23,
- However, a discovery on: one claim does not inure to the benefit of'
an- adjoining claim. Valuable mineral deposits must be found within
the: limits- of each claim (30 U.S.C., 1958 ed., sees. 23, 35). Thus,.
unless it is shown that there was discovery on the Squaw Creek claii
.prior to July 23, 1955, the- claim is without validity.
More Iis required to validate a claim for sand, and gravel than
inerely to see or- uncover- the sand and gravel on the public domnain
and file a claim thereon.
Before such a claim has any validity it
must be shown that the sand- and gravel are of a quality acceptable
for the type of work being done in the market area, tha.t the extent
of the .deposit is such that it-,would be profitable to extract it, and
that there:is a present demand for the sand and gravel. UnitedStatesv.E-verett Fosteretal.,65J.. 1,5 (1958)..
There is nothing in -the present record to suggest that before July2&, 1955, any attempt had been made to determine the extent of the
-

-

sand and gravel on the claim.

-

:

-

-

-

All that the record shows is that the Henriksons worked the SquawValley claim under Brewer for some time and then-purchased that
claim. One of the claimants testified: "And.then we took an adjacent
claim there because there was gravel over there, too. and rather than
be limited, we figured we had better have another 20.acres there * *
(Tr. 331.) .The claimants built a road into the Squaw Creek claim
and made, a. canal running from the Squaw Valley to -the Squaw-
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~Creek for the purpose of draining water from the-washing plant then
'located on the Squaw Valley claim. 'Both the road and th canal
entailed the removal of trees from the Squaw Creek claim (Tr. 335) .`These improvements were 'apparently made in 1953, shortly after
,the claim was -located (Tr. 357, '369)o , The claimants thenselves
admitted that nost of the test holes on the Squaw Creek were "dug
'recently" (Tr. '358, 364) and. that theyi Were dug out of uriosity
to see what kind of gravel was down there (Tr. 343); that some
of these holes were dug in 1956 and 1967 on behalf of the Olympic
Committee (Tr. 299) and that the material taken from these test holes
:'.dug for the Committee was good (Tr. 394): and that 6,550 cubic yards
of overburden were removed from the claim by stripping. The record
is ambiguous as to: when that-stripping took place. One of the
claimants testified that "there are areas that we have excavnated on
tfi6- Squaw Creek 'Placer area 'for the development work that I have
not mentioned, and that has been

own with grass, as shown by

the otographs, bushes and the like, which cannot be readily observed
:at this date, but was done long ago, so we have done improvements
~on both claims, fully being aware of the requirements, although they'
:ate-contiguous claims;* *
(Tr. 403).
There was read into the record a part of a deposition made by
Oliver M. Henrikson in connection 'with private litigation0 (Contestant's XEhibit"'N), in which Henrikson testified that they had
-removed gravel from the'claim in 1956 and 1957. When asked whether
gravel was renioved in 1955',' Henrikson's reply was "I assume some
:gravel was removed, yes.' We had [to] maintain-[our annual'assessent work]."` (Tr. '435, 436.)' Henrikson also testified that they
had sold gravel from the claim but he had no idea of how many
cubic yards had been sold since they acquired the 'claim (Tr. 436).
Charles Henrikson testified that he did not know when the excavafions on Squaw C(eek were commenced. "We had been digging away
at that with a loader for a year or'so before to see what we have
Town there."' (Tr. 358.)
Referring to an area within the Squaw Creek clain'from which
certain 'material had been removed, Henrikson testified: "We take
off the soil; you know, maybe eighteeninches of soil there, and till,
'and in order to do certain improvement work, you had to take out
'the: material, so we just at random brought our 'loaders in there and
0took out several loads and put it through the Screening plant and
-took it off the Squaw' Creek Placer." '"(Tr. 358.) ' Later, lenriksoih
testifie-d that gravel "(approximately 20 loads) had beentaken from
-T-he claim "overa
nmer of years" (Tr."'361) . X' ;'- A'
'0
Nowhere in the record is there any indication that, prior to July 23,
'1955; the claimaits had d6ne anything to deterniinefi 'hether the sand
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and,. gravel which they found on the claim,' apparently by casuat
observation, 'existed in such quantities that its removal would: be
worthwhile That its quality may have been similar to that found Oil:
the Squaw Valley claim is not enough if there was not shown,'byJuly 23, 1955, to be present on the claim a sufficient quantity to
persuade an ordinarily prudent. man to expend his labor and. means,.
with a reasonable prospect of developing a valuable sand, and gravel
operation. 'The; fact that an 'additional requirement is made withi
respect to claims located for sand and gravelland other:-minerals of,'
_ide-spread occurrence, i.e.,. that there must be present marketability
(Foster v. Seaton, 271 F. 2d.836 (D.C.. Cir. .1959)) does not relieve:
the claimants from making such a showing. Marketability alone
will not suffice (United States v. Quenton L. Brewer et al., A-27908;
(December'29, 1959) Solicitor's opinion, M-36295 (August 1, '1955)).
The apellees' argument that the act of July 23, 1955, is not appli-cable to this claim since the act applies, only to claims treafterlocated is not sound. TheDepartmenthas recently held that the
act is applicable to lands included in mining claims located prior'
to that date but not. perfected by. discovery' prior thereto. United,
States v. Kenneth F. and George A. Carlile,,67 I.D. 417 (1960).
Therefore, as the mining claimants did not show that the SquawCreek claim was validated by discover '.prior to July 23, 1955, the,
claim must be declared null and void and the patent application.
covering this claim must be rejected.
A
Two rem aining contentions of the Forest Service require consider
eration. One is that the claims as located do not conform to the
public land surveys in that, they are long' andnarrow, wholly unrelated tothe usual square subdivisions.. The 'second is-that if a dis-'
covery is found to exist anywhere on either claim, the legal'
subdivisions, outside of the subdivision on which. there has. been discovery, cannot be included., in the patent unless they are shown to
.

'

be mineral an character.

As we have found' that there has been no iscovery on the Squaw
Creek claim, the contentions of the Forest Service will be considered
only astheyrelatetothe Squa, Valley claim.
The location notice covering the 'Squaw Valley claim identifies the'
ten acres included in the claim as the; NWl/ 4 NWl/4 NEi4SEI/4, the
N1/ 2 NE1/4NW/4SElA, and the NE1/4NW/4NW/4SE/ 4 of sec. 28, T..
16 N., R. 16 E., M.D.B. &-M., California.: Thus the claim is 1,320 feet
long and 330 feet in width. It covers portions of two quarter-quarter'
sections.of sec. 28 and embraces portions:'of three 10-acre subdivisions.
of the SE/4 of the, section.
The mining laws provide that:
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Claims usually called "placers,"'* * * shall be subject to entry and patent,
under like ircunistances and conditions, and. upon similar proceedings, as are
provided for vein or lode claims; but where the lands have 'been previously
surveyed by the United States, the entry in its exterior limits shall conform
to the legal subdivisions of the public lands. (Rev. Stats. sec. 2329; 30 U.S.C.,
1955 ed., sec. 35.)
d*
Where placer elaims are upon surveyed lands, and conform to legal
subdivisions, no further survey or plat shall be required, and all placer-mining
claims located after the 10th day. of May, 1872, shall conform as, near as practi-c
cable with the United States system of public-land surveys, and the rectangular.
-,subdivisions of such surveys, and no such location shall include more than
twenty acres for each individual claimant; but where placer claims cannot
be conformed to legal subdivisions, survey and pat shall be made as on unsurveyed lands; * *:.
(Rev. Stats. see. 2331; 30 U.S.C., 1958 ed., sec.'35.)
Legal subdivisions of forty acres may be subdivided: into ten-acre tracts;
.and'two or more persons, or associations of persons, having contiguous claims
of any size, although such:claims may be less than ten acres each, may make
joint entry thereof; but no location of a placer claim, made after the 9th day
*of July, 1870, 'shall exceed one hundred and sixty acres for any one person
or association of persons,i which location' shall conform to the United States
:surveys; * * *
(Rev. Stats. sec. 2330; 30 U.S.C., 1958 ed., sec. 36.)

The pertinent regulations provide that: under the authority of the
provision last quoted the 10-acre tracts subdivided out of the 40acre legal subdivisions should be considered and dealt with as legal'subdivisions and that an applicant having' a placer claim which on:forms to one or more of such 1-acre tracts, contiguous in' case of
'two or more tracts, may make entry thereof, after the usual proceedings, without further survey or plat. 43 CFR 185.26.
The regulations also require that placer claims
*' *

shall conform as near as practicable with the United States system of

-public-land surveys and the rectangular subdivisions of sueh surveys, whether
the locations are upon surveyed or unsurveyed lands.' 43 CR 185.28 (a).
:

*

-

*;;:

f

*:

*

*0

'

*

:0

S*X

0

Where a placer location by one or two persons can be entirely included within
'a square 40-acre tract, by three or four persons within two square 40-acre tracts
:placed end to end, by five or six persons within three square 40-acre tracts,.'
and by seven or eight persons within four square 40-acre tracts, such locations
will be regarded as 'within the requirements, where strict conformity is im-practicable. 43 CER 185.28(c).
Whether a placer location conforms 'reasonably with the legal subdivisions
-of the: public surveys is a question of' fact to be determined in' each case, and
no location will be passed to patent without satisfactory evidence in this re-l
:gard. Claimants should bear in- mind that it is the policy of the Government to have all entries whether of agricultural or mineral lands as compact and
regular in form: as reasonably practicable, 'and that it will not permit or
sanction: entries or locations which cut the public domain intd long' narrow
;strips or grossly irregular or fantastically shaped tracts. (Snow Flake Frac-;
:tion Placer, 37 D. 250 (1908.) 43 CFR 185.28(d).
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'The Departmental decision cited in the regulation, rendered on,
November, 1908, reviewed at some length the past practices of
the Departmn.0 It found that, relying on early de6isions of the
Department (William Rablin, .2 L.D.:764 (1884),and Persall and
Freeman 6 L.D. 227 <(1887)), placer miners had located claims of
every conceivable form-and that placer claims of all shapes and forms
had been presented and approved for patentg with little or no attention being given to the conformity provision of the statute. ' In reviewing the disallowance of patent in the case of Ailler Placer Claim,
30 L.D. 225 (1900), wherein the claim covered two' large tracts of
land over threemiles apart:connected by a narrow strip of land over
three miles long, apparentlyfrom 30 to 50 feet wide, it said:
'
* * TThe Department disallowed the claim because it not only failed to approximately conformi to the United States systemi of public land surveys and
the rectangular subdivisions thereof but appeared to be totally at variance'with
guch system, holding that the law affords no warrant for cutting the public
lands into lengthy strips of such narrow width and such great length, whether
the elaim be 'located on surveyed or unsurveyed lands. (37 L. U. 253.)

The Department found, however, after noting other decisions on
the subject, that it had observed a more rigid interpretation of the
'letter of the mining law than was warranted by a just regard for the
mining conditions and; customs and the interests in harmony therewith which must have been within the legislative contemplation.
After reviewing the amendment to the mining law made in 1872
'(Rev.Stats. 2331, supra), the'Departmentsaid:
*t * * It not only waives further survey and plat when locations upon sur'veyed lands conform to legal subdivisions but impliedly contemplates cases of
non-conformity. The act also by necessary implication recognizes locations upon
unsurveyed lands. Then follows the broad provision that. "All placer mining
'claims located after the tenth day of May, eighteen 'hundred and seventy-two,
shall conform as near as practicable with the United States system' of 'public
land surveys. and the rectangular subdivisions of such survey ;" clearly meaning
that these limitations shall apply whether -the locations be upon surveyed or
unsurveyed land. ( 256.);

-'The Department concluded:

-

Each case presented must be considered and decided' on its own facts. Conformity is required if practicable. In the interest of wise administration and
under the power which we think Congress has vested in this Department in the,
phrase,"shall conform as near as practicable,"' taken from section 2331, supra,
-and in order to keep claims in compact form and not split the public domain
into narrow, long and irregular strips, and 'to provide for a less 'harsh frule
than that which has been followed recently, and to cover- cases where strict
conformity is impracticable, it is the view of this Department that a claim
hereafter located by one. or two persons which can be entirely included within
a square forty-acre tract, and a claim located by threes or four persons which
,can be entirely included in two square forty-acre tracts placed end to end, and
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a claim located by 'five or six persons which can be entirely included in three
square forty-acre tracts, and a claim located by seven-or eight persons which
can be entirely included in four' square forty-acre- tracts, should be approved.
In stating this rule it is necessary to say that we do not intend that the forties
which are made the it of measure. should necessarily have north-and-south
ana' east-and-west boundary lines. Thus, no inoi'ately long and narrow claim
could' be patented, and no locator would be compelled to Include non-placer
ground unless he so desired, as was permitted in the case of Hogan and Idaho;
Placer Mining Claims, supre. (Pp. 258-59.)

While the claim here under consideration does not conform to the
usual 10-acre legal subdivision, we do not believe that it comes within
the scope of such a claim as was considered in the iiller case or that
'the 'allowance thereof would cut the public domain into ong, narrow,
or grossly irregular or fantastic shape. The. claimants show that
the land on the north of the claim is patented and that the claim ig
bounded east and west by mountains. 'They assert that the claim was
located to cover the terminal moraine in which the sand and gravel is
found. And, it is to be noted, the Squaw Valley claim can be encompassed within a square 40-acretract.
We do not agree with the other' contention of the Forest Service as
it relates to Squaw Valley. This contention, as indicated earlier, is.,
that since the claim straddles three regular l0-'acre subdivisions
(NWgN'W/ 4 SE/4, NEIA4NW/ 4 SE1/4 , and 'NW1/ 4 NEl/4 E14)' the
portion of the claim in each of the regular 10-acre subdivisions must'
be shown to be mineral in character; although the entire claim comrprise§ only 10 acres. '
We do not believe that the departmental decision cited by the Forest
Service supports' its position. In that' case, American Smeltng
Refining Company, 39 L D. '299"-(1910), the Department was concerned with an application for patent covering nine claimis, eight 'of'
which embraced 160 acres each and the other over 155 acres. Of the
total acreage applied for, 1425.194 acres, a report of a special agent
indicated that over one-third, or 517.6 acres, consisting of various
amounts in seven of the claims, were not mineral lands. ''On the basis'
of that report the Land Office directed proceedings against those
lands, specifically described by 10-acre tracts in each of the claims,
on the ground that those tracts were not mineral in character. The
company resistedtih' proceeding,'urging that the order directing -the
hearing was unwarranted. The Department quoted 'with approval
from an earlier decision (Ferellet a. v. JHoge et a., on'review, 29
*L. D.12,15 (1899))
Considering all the statutes relating to mining claims it seems clear that it
was not their purpose to permit the entire area 'llowed.'as a placer claim to be
acquired as appurtenantto placer deposits irrespective of their extent. Under
the law discovery of mineral deposits is 'an essential act in the acquisition of
*mineral laId, and while a 'single discovery is sufficient to authorize the location
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of a placer claim and may, in the;absence of any claim or' evidence to the contrary, be treated as sufficiently-establishing the minerai character of the entire

.claim to justify 'thepatenn thereof, such snglediscovery does notconclusvely
estab~ilsh the minieral chara~ctrfof all the land included in the claiin so, as to
precludefurther inquiry in respect thereto.
It would not comport with the spirit of the' nining laws to hold that where a
placer mineral deposit is covered in any forty acre subdivision of 'the public
lands, an association of eight persons is authorized to embrace in a mining loca-,
tion founded upon suh discovery three other: contiguous forty acre subdivisions
of nbnimineral laid and to receive a patent for the same as a part of their
mining claim, and yet this would logically follow if the contention. f these
mineral claimiants&&ere sustained.

In 'answer to another contention by the company that 20-acre tracts
should be the unit of investigation and elimination, the Department
said:
:
-.
'
:
* * * The statute,
mining 'regulations, and decisions clearly contemplate
that a placer location may be made of a :10-acre tract in square form. If.such
a tract, whether in a location by itself or included with other such tracts in, a
maximum location, is proven to Ie nonpiacer ground, sch ,tract &anl not -pa!s
to entry and patent under the placer application. (39 L. ID. §99, 301.)

i Depatment then.revitwed the mining regulkti'ons 'and decitions
andT'rhe
held:;fSY4A'l'l5
i.4'

1;i

:In accordancewit,h tlietforegoing it ,hnsben 'the practice of jthe land department to order hearings upon protest charging the non-mineral character. of lands
embraced in applications for placer patents and to investigate and determine
the actual character of such lands, xvhen called in question, and to eliminate
the adjudged'non-mineral land Prom 'the p lacer clii" 'by rejectiitg the placer
application or cancelling the 'entry peo tanto.. (39.. I). 299j 804.).

'In the case of the SquaVValley claim, the Forest Service chllenged
the niineral charactei of theclaimn, which nbraces only l0 acres in
all IThe chrgwas not sustad
A di'"odvery was shown to exist

within the confines of the 10-acre tract 4nd We believe that' is sufficient
to valiiat6 the entire-claim. The Cituation is not at :al analogous
to thle Amer n Smelting case, supra, whih dealt withassociation
:-claims 16 'timhets thesize of the Squa-WValley cliait and which 'ordered
~ah'earing to test' the iaracter of' the' land' in question. As hoted
above; 'ahearih was had' iithisi eae and the charge that this 10-acei
tract is nonnfieralintcharacer was ot proved.:
In the ircumstanees 'f thiicase, we beliee that 'no violence to
the mining laws Would be do4 by permitting'tho Squaw Valley caim
'

to go to patent' -

:-

-

'.

The Forest Service requested a
p
ity t4 present'oral argtiment in support ofits appeal covering. the two claims., Ilpwever, as
the decision in this case turns upon, the evidence-adduced at the hearing and upon the- proper application of thO ininig laws to thefacts
and as the Forest Service has fully set forth its analysis of the, evi-
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dence and the law no useful purpose would be served by hearing oral
argument. Accordingly, itsrequest isdenied.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary ,of thejInterior (sec. 2102.2A'(4j (), Departmental
Manual; 24 F.R. 1348), the decision of the Director, insofar as his decision affirmed the holding of the hearing examiner that the Squaw'
Valley Gravel placer mining claim is a valid claim entitled to patent,
.'is affirmed and his decisioil, insofar as it upheld the 'hearing examiner'
in declaring te Squaw Creek placer mining claim to be a valid clahh .
is reversed.
EDWARD^ WEINBERG,

Deputy Solicitor..

APPEAL OF RICHEY CONSTRUCTION COMPANY
IBCA-1S7 :Decided
June 18,1963
Rules of Practice Appeals,: Generally-Rules of rfaetice: Evidence-Rules
of Practice: Hearings
Where the Board of Contract Appeals finds, upon the basis of newly discovered
evidence presented at.a rehearing, that its prior decision-was'based largely
on testimony that has been discredited, the prior decision will be vacated
and the appeal will be remanded to the contracting officer for-appropriate
,action.
:BOARD OF -COXTRACT APPEALS

By letter dated. November 15, 1958, the- contracting officer term>
hated the contractor's.right to proceed under the above-entitled con-tract. The contractor appealed timely.,: A hearing in that appeal
Was, held on iDecember>?,.8 'and 919.59 at Phoenix,Arizona. On
April 8, 1960, the Board affirmed the decision of the contracting officer
(IBC)A-1S7).- Upon appellant's request for reconsideration, a re-hearing was granted bv order of the Board dated August 9,1962. Thei
:
rehearing-was held in Phoenix, Arizona, on November 26, 1962.
At: the, rehearing, the evidence adduced, ineluding. testimony of
Mr. Knighton, an authorized representative of the contracting iofier,
showed that- Mr. Knigiton had received favors in the purchase of an
automobile from an affiliate of: the Northeast Engineering .Company,
which was awarded the successor contract for the completion of the
work under appellant's terminated' contract. That company also
furnished him with a gasoline credit card. Some significant excerpts
from Mr. Khighton's testimony folow.:
A. 'The price ohithe tieket ;te companies'put-oui on the windowwas twentyeight hundred dollars and ofmfething. and- the price that they' gave me was 'twentythree hundred and some odd dollars.-$2,304.10, I think it was.
' 67 LIX, 118,.60-I BOA

par. 2554, 2 Govt.

Contr. 277.

:

30
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Q.Ian other words, there was a $500.00 discount on this automobile :somep1ace?
2
A. If you want to call it a:discount, yes.

Concerning jthe- credit card .for purchase of gasoline, furnished byNorthwest Engineering Company, Mr. Knighton testified 3 that he
accepted the card from Mr. Baker, the company's superintendent,
on the insistence of the latter as a matter of: friendship, but never
used. the card and never charged any gasoline to the company.
The automobile transaction took place in December of 1958s, while
the credit :card was issued in August or Septemberof 1960.5
None of the information as to these matters was: available to the
Board (or to the appellant) at the time of the Board's decision of

April 8, 1960.
The Board takes official notice that departmental disciplinary proceedings were instituted against Mr. Knighton and that he was suspended from pay and duty status for a total of fifteen days as a
result of the car purchase and gasoline credit card incidents."
* The-Board's decision of April 8,-1960, ested largely onthe-testimony given by Mr. Knighton at the hearing; of December 7, 8 and 9,.
1959, and on: records maintained by him. In that decision, Knighton
::was- described as being one of the two principal witnesses for, the
Governent, and as being "the highway construction engineer who,0
as authorized representative of the contracting officer, supervised the,
contract work." ;, The "operational limitation" which was a crucial
issue before the Board "was imposed by Knighton."' "Knighton
himself admitted that during the whole of his long career as a road
construction engineer he had never imposed any limitation on the
The:Boardhad
operations of a road cnstruction 6oiiftractor."`
recognized that "the evidence is particularly conflicting: with reference o the effect of the operational linitation on the appellant's'
grading operations," 'but decided the issue in favor of the Government since it considered Knighton's testimony completely creditable.o

There are numerous other instances in the Board's decision

which indicate the reliance of the Board on nighton's
Knighton's testimony is now seriously discredited in the light of
the circumstances suggesting partiality andimpropriety as described
i
above.
The Indian Affairs Manual for several years prior to the dates of
the incidents involved in the disciplinary proceedings contained explicit instructions to employees prohibitin'g the acceptance- of gratuities or faVors. 12 These regulations of the Bureaui of Indian Affairs
governing conduct of employees areconsortant with the policies and
;
regulations of the Department of Interior.on thesubject.l'
0
667 I.D. 12i.
"Tr. 120.
Tr. i9.
Tr.93, 94.
0
2 Tr. 13.
-

-testimony.1T

-

67 ID. 124.
7 67 I.D. 122.
Footnotes.' and 33on page 224.

967 I.D. 123.

- 67 ID. 127.

'

e.g. 67 I.D. 127, 131.
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*The applicability: of confiet-of-imterest provisioils such, as these is
not limited to situations where actual corruption can be proved. As
said-bythe- Sureme Courtof the U-Inited States:in United States v.
'Mitsaissipp Val ey Cenerat6ngo&mpany.. t4 (
: * *m The statute .is thus directed' ni't only at: dishonor, but also at-onduct
that 'temptsdishonor. This' 'broad:proscription embodies a recognitionof- the
.fact than an impairment. of: impartial Judgment .can occur.in even the, most
well-meaning men. when their personal economic interests are affected by- the
business they transact on behalf of the 1'$Jovernment. 'To this extt, therefore, the statute is more concerned with what might have happened in -a given
situatidn.than with' what actually happened. It attempts to: prevent honest
'government agents from suecumbing, to temptation-by- making it inegal for
them to enter into relationships which are fraught with temptation. * *

While this passage has, to do with the onstruct ion of a statutory
-prohibition, its rationale is eually applialeto te construction of
the administrative prohibition here involved.
Since one of the prhgary bases pf the: Board's ,decisionog April 8
'1960 has been' seriously weakened- thle deeision 'cannot stand., That
'decision is hereby Vacated.
, fj;dli,,
,,,,.
: :,, ; -:Conclusion,: ::
:.
; .:'The appeal 'is remanded to the. contracting oTcer for appropriate
ction consonant with the views expressed m this opinion.>5
:
-T'O'MAS M. DThiTo,) Member.-.
PAUL
H.~GAXr
~

~Car

..

.... -

,.

-.

, .....

HEEBER t J..SLAUGHER, Member.
Nvolume IV, lar tI V, Chap ter 9, Conduct ;ofEmployees, Section 902.01 (Effective
'ovember 7 19)
reads ats; follows-':
.01s~ol: MIfannzer oef 'Per~foracoe. EBach employee should perform all duties for the
Bureau In a
wianerthat
will:
, *.
'
.
-*$ 7
t:

.,

, .:

*

*

.

n

s'

e

-,

a

:.

'"I
Mafntain all 'Federal dealings above reproach, free from any indiscetlons, gratnities
:cr: favors that wouldU cast doubt or- suspicior -upon' himself or the -admnisirtifin '6f the
-Bureau: and refrain from using- his -official positon uethicallytp
-interestsorthose'offrends."
'*
p
n nicy
to. a
-dvanc
his' personal
-isDepartment of 'the Inteior uppiement to the:FederalPersonnel Manual, 'Chapter
'W-02, Conduct of Employees (March 5 1951) contains 'verbatim, except for use of the
word "Department" in lieu of "Bureau," the -same language as that set forth i note 12,
.supre; ,:See alsw memorandum datedsMay 10,' 1956,- frdm the 'Administrative Assistant
Secretary, subject: Department policy as to gift acePtance and bestowal.
14 3q4 TJ:S:20, 519-s0o{160b.
-'
llThert are several courses of 'action available to 'the contracting offlicer.) 'Afiong'these
;are-. (a) he may issue'another findings of fact and decisionin which thp question of
'whether the contract was rightly terminated for default:is reexamined and reevaluated in
-the light 'o the partiality and'imPropriety.suggestedl by the favors which, the'Bo'ard has
found, were received by Mr.
nighton; -(b) he mayconvert the terminaton for default into
a termination for convenience 'and negotiate's settleent agreement chusonant with the
guide lines laid down in Foster Wheeler Coration, IBOA-61 (lanuary 26,-190), £7 ED
'22, 26-27, 60-1 BOA par. 281, 2 Obvt. Contr. 9T. '.
,'
'7. ' .
A~~~~~~~

.b.

,Cv-nt
0.
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Decided May C, 1963*

A-29332

Oil and Gas Leases: Extensions-Withdrawals and Reservations: Generally
Although a departmental regulation precludes the acceptance of oil and
gas offers to lease lands within wildlife refuges and by departmental order
certain lands within existing oil and gas leases are made a part of a refuge,

applications for the five-year extension of such leases should not be rejected
on the ground that such lands have been withdrawn, when none of the actions
taken by the Department with respect to the lands purports to be a withdrawal of such lands from the operation of the Mineral Leasing Acts.
APPEALS

R0X THE BUREAU OF LAND XANUAGEXENT

Paul Gordon and Amerada. Petroleum Corporation have each
appealed to the Secretary of the Interior from a decision byt the Actlng
Chief, Division of Appeals, dated August.31, 1961, affirming separate
land office decisions which rejected in part Gordon's application
(I3LM-A 035488-A (Mont.)) and Amerada's application (BLM-A
035488-B (Mont.)) for a five-year extension of the leases then held by
each. The reason for the partial rejection was that certain lands in
the leases had been withdrawn as a wildlife refuge and thus the leases
were not entitled to extension as to such lands pursuant to regulation
43 CFR 192.120(d). .
The base lease, BLM-A 035488, was issued effective June 1, 1956.
Subsequently, by partial assignments the lease was segregated into
the leases ivolved in this appeal. The lands designated as. being
within the wildlife refuge were formerly under. the jurisdiction of
the Department of Agriculture but wore transferred to this Department by'Executive Order No. 10787, effective November 6, 1958 (23
F.R;I8717). Thereafter, by Interior Departmental Order 2843 .(published. November 25, 1959, 24 F.R 9488), jurisdiction over the lands
here involved was transferred to the Bureau of Sport Fisheries andWildlife for purposes; of adsministering the lands under appropriate
Not in chronological order.
l That regulation is basedl upon the provisions regarding the single five-year extension
in section 17 of the Mineral Leasing Act, as amended (30 1U.S.C., 1958 ed., sec. 26)
These provisions are applicable to these leases, although the lands are acquired lands, since
the Mineral Leasing Act for Acquired Landls -(30 U.S.C., 1958 ed., sec. 852) authorizes
the leasing of such lands upon the same conditions as contained in the leasing provisions
of the Mineral Leasing Act.

70 I.D. No. 7

696-701-63

1
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laws as refuges for migratory birds and-other wildlife. The order
stated that the lands will be administered as an addition to the Lake
Mason National Wildlife Refuge.
The Acting Chief concluded that the lands designated as an addition to this refuge are considered as effectively withdrawn within the
meaning of regulation 43 CFR 192.120(d). That regulation provides
that where upon the expiration of the initial five-year lease term the
leased lands or any part thereof have been withdrawn from leasing the
lease will not be extended as to such lands, except that a withdrawal.
shall not affect the right to an extension if drilling operations were
being diligently prosecuted on the expiration date of the lease, or "if
notice of the withdrawal has not been sent by registered- mail to each
lessee to be affected thereby, at least 90 days prior to the termination
date of the lease."
:
The Acting Chief also indicated that the notices required by this
regulation were sent to the lessees 16 months before the leases were
to terminate, and that such notices were adequate notices- of the withdrawal even though they erroneously indicated, in relation to the provision above regarding the conducting of drilling operations, that
drilling operations had to be commenced before November 17, 1959.
Both appellants contend that the error in the notice made it defective and that thus the leases are entitled to extension for 'that reason.
They have also made other contentions relating to the authority of the
Secretary to withdraw these lands from leasing soas -to preclude their
right to an extension, and also as to whether the Secretary did, in
fact, so withdraw the lands.
'
There is, as the appellants have contended, a statutory and contractual right to an extension under the conditions. and terms of
the statute, regulations, and lease. See Solicitor's opinion, 62 I.ID. -77
(1955), but compare Seaboard Oil Co., 64 I.D. 405 (1957). The conditions which would preclude the extension relied on-by the Bureau
were the cited withdrawal, the giving of the notice, and the I
of
drilling operations at the termination of the lease. It is unnecssary
to resolve many of the appellants' contentions as it appears that he
determinative issue here is whether the Secretary did, by Departmental Order 2843 and also by regulation 43 CRF 192.9 cited by the
Bureau or, any other action, effectually make a withdrawal of the
lands within the meaning of the regulation referred to by 'the Bureau
and section 17 of the Mineral Leasing Act, supra,fn. 1.
The effect of Departmental Order 2843 was tc add the lands invole
here to the wildlife refuge by transferring jurisdiction to.the Bureau'
of Sport Fisheries and Wildlife. However, there was nothing in the
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language of the order purporting to withdraw the lands -from oil and
gas leasin.
Theefore, the addinig of the lands to the refuge by that
order did not, of itself, constitute a removal of the lands from. the
operation of the Mineral Leasing Acts where there was no such exclusionary language in the order. See Jnes K. Tallman et al., 68 .D.
256 (1961)...
With respect to oil and gas leasing on wildlife refuges the Department has issued regulation 43 CFR 192.9 which states as-the leasing
policy and procedure of the Department that no offers for oil and gas
leases will be accepted and no leases covering lands within the refuges
*will be issued 'except in. certain ciricumstaices not. relevant here. The:
Bureau relied on this regulation for its action in rejecting the applications for extension. Although, the regulation did set forth a policy
regarding the acceptance of lease offers, there is no language regarding
-extensions of existing oil and gas leases. A discussion of the regulation
is set forth in a decision Richctd K. Todd et al., 68 I.D. 291 (1961)
In that decision the Department indicated that the Secretary was not
purporting to withdraw lands from' oil and gas leasing or exercising
any authority to withdraw.landS but tjhat in exercise of the Secretary's
discretionary authority to issue leases the regulation established a
departmental policy to rtject' oil and gas lease offers for lands within
the refuges. Thus the regulation camot be considered as a withdrawal nor can the action of the land office in. sending the notices be
.considered as a withdrawal of the lands since it was not in accordance
with the established procedures for making a withdrawal. See
Richard K.

Todd, 8upYfa.

Thus there was no reason. for refusing to extend the leases and it
was error not to do so. This determination does not preclude the
Bureau from requiring of the lessees any stipulations which may be
necessary for the protection of the refuge.
Accordingly, pursuant -to the. authority delegated to the. Solicitor
by the. Secretayuof thf Ipteiorn .(sec_ 210.2.2A(4) (a), .DeOrtital
Manual; 24 F.R. 1348,), the decision appealed from is reversed and the
cases are remanded to the Bureau of Land Management for further
appropriate action consistent with this decision.
e
ERNEST F.

Ho:1,

Assistant Solicitor.
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HOPE NATURAL GAS COMPANY
A-29371
Decided June 5, 1963
Oil and Gas Leases: Acquired Lands Leases-Oil and Gas Leases: Description of Land
An oil and gas lease offer for unsurveyed, acquired land which fails to include
a metes and bounds description of the land sought for leasing but describes
the land by tract numbers is not defective for failure to include a metes
and bounds description, with the courses and distances between successive
angle points on the boundary, unless the deed under which the land was
acquired fails to include such a description.

Oil and Gas Leases: Acquired Lands Leases-Oil and Gas Leases: Description of Land
An oil and gas lease for unsurveyed acquired land is not defective because
it is not accompanied by a map or plat showing the location of the land
applied for within the administrative unit or project of which it is a part,
but the offeror may be required to submit a satisfactory showing of such
a map or plat.
APPEAL FROX THE BUREAU OF LAND XANAGEXENT

Hope Natural Gas Company has appealed to the Secretary of the
Interior from a decision dated January 10, 1962, by the Division of
Appeals, Bureau: of Land Management. The appeal arises from
the following facts:
Fifteen tracts of land within the Monongahela National Forest in
Tucker and; Randolph counties in West Virginia were'previously
leased for oil and gas purposes. ' When the previous leases terminated
by operation of law on March 31, 1961, the land office, pursuant to
departmental regulation 43 CFR £92.43, posted a notice announcing
the vailability of the tracts for oil and gas leasing. The Company
filed seven different offers for the tracts (BLM-;Ai 05m05 through
057011). Eighteen other persons filed fifty-three different offers for
these same tracts;and, because the offers were filed during the simultaneous filing period, a drawihg was held as a result of which priorities were
aesttlished for eight different'groups of offers. The Com'pany's offer 057011 was awarded first priority'for the eighth group
and those of other offerors,' for the other groups.
The Company filed a protest alleging that all of the offers, except
its own, were deficient. It grouped the protested offers in three categories: (1) those that designated the land by tract number only and
did not contain any deed or recording information and were not accompanied by maps; (2) those that designated the land by tract
'number only but contained information concerning the deed by which
the United States had acquired it and the recording of the deed but
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were not accompanied by any maps; and (3) those that designated
the land by tract numbers only but-contained deed and recording information and were accompanied by maps showing the location of
the tracts in the different areas of the national forest. The Company
contended that all these offers did not satisfy the requirements of
the applicable departmental regulation, 43 CFR 200.5(a), which
provides thatEach offer * * * must contain * * * a complete and accurate description of

the lands for which a lease or permit is desired. * * * If not so surveyed
[under the rectangular system of public land surveys] and the tract is not
within the area of the public land survey,:' * * * it must be described in a manner consistent with the, description in the deed under which it was acquired,
amplified where the deed description does not supply them, to include the
courses and distances between the successive angle points on the boundary of
the tract, and adequately shown on a plat or map to permit its location within
the administrative unit or project of which it is a part. In all cases the description should, if practicable, refer to (i) the administrative unit or project
of which the land is a part, the purpose for which the, land was acquired by
the United States, and the name of the governmental body having jurisdiction
over the land, (ii) the names of 'the persons who conveyed the lands to the
United States, (iii) the date of such conveyance, and the place, iber and page
number of its official recordation.

The Company contends that all the protested offers have a common
defect in that none "described" the land applied for but merely "designated" it by reference to the tract number or numbers given the land
when it was acquired by the United States. The 'Company contends
that some of the protested offers have asecond fatal defect in that
they were not accompanied by maps or plats showing the location of
the land applied for within the administrative unit or project of which
it is a part. Both requirements, the Company asserts, are plainly
spelled out in the regulation.
The land office rejected the first ground of protest but sustained the
second ground, holding that the offers submitted, which were not
accompanied by the required maps or plats, were defective. The
Division of Appeals rejected the protest as to 'both grounds.
Essentially the same contentions made by the Company here have
recently been considered in the case of Merwin E. Lies et al, BLM-A
045569, etc. They were rejected by the Director of the Bureau of Land
Management in a decision dated May 31, 1963, approved by Assistant
Secretary Carver on June 7, 1963, 70 ID. 231. The Department held
'"Lands 'within the area of the public land surveys' are those north and west of the
Ohio and Missdssippi Rivers (except Texas) and in the States of' Mississippi, Alabama;
Florida, and Alaska.`
'

230

DECISIONS OF TE

DEPARTMENT

OF THE INTERIOR

[70 ID:

in that decision that a description of land by its tract number is sufficient and that the land need not be described in an offer by metes
and bounds, giving courses and distances bet~ween successive 'angle
points on the boundary, if such courses and distances are given in the
deed under which the land was acquire d by he 'United Sttes The
Department also held that the regulation does not plainly require an
offeror to accompany his offer with a map or plat showing the lcation
of the land in the administrative project or unit in which the land
is situated.
The Department held that an offeror who did not give a metes and
houndsdescription in his offer could be required to furnish proof that
such a description was contained in the deed or deeds of acquisition
and that his offer would be defective if the deeds did not contain such
a. description. Offerors Liss and Wasserman in that case were required to furnish such proof. Likewise, the holders of the protested
offers here should be and will -be required to furnish such proof in
order to establish the validity of their offers as to this requirement.
- So far as furnishing a map or plat is concerned, in the Liss case
suprd, it was found sufficient that the offers of Liss and Wasserman
contained a reference to the official status map on file with the Forest
Service. In fact they had furnished a copy of the official status map
with one of their offers. I believe that, as with the requirement for a
metes and bounds description, an offeror who does not furnish a map
or plat with his offer may properly be required to prove that the land
for which he has applied is adequately shown on a plat or map so
as to permit its location within the administrative unit or project of
which it is a part. The simplest, way to do this, .of course, would
be to furnish a copy of such map or plat, but it may be possible to
make a satisfactory showing in some other manner.
Accordingly, upon the return of this case to the Division of Field
Services land office, each of the offerors whose offer has been protested
should be afforded a reasonable period of time to furnish such showing as Iis necessary to qualify his offer insofar as the two requirements
discussed in this decision are concerned. 2
* Therefore, pursuant to the'authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24- F.R.. 1348), the decision appealed from is affirmed as
v2 The. offers which were not drawn first and were rejected for that reason, subject to
reinstatement in the event, a prior offer should not prove to be qualified, will not be reins.tated if .a prior pifer is accepted. It.mdyn he necessary to prove the validity of such
offers unless and until, they are reinstated Rowever, it-is not intended in this decision
to spell out or prescribe the exact procedure that should be followed as to each case. This
decision holds merely that the offers protested were not necessarily defective at the time
when they were filed for the reasons asserted by the Company.
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modified,..and the case is returned for further appropriate: action in
accordance with this decision.
* 0:0 : f ::: :
S 0
a ERNEST F. Hoxsr
Assistant Solicitor.
Kerwin E. Liss
Jacob N. Wasserman
New York State Natural Gas Corporation

May 31,1963

New York State 'Natural Gas Corporation has appealed from a
decision dated December 19, 1962, of the Chief, Minerals Adjudication
Section, Division of Field Services Land Office, dismissing its protest
against certain noneompetitive acquired lands fractional interest oil
and gas lease offers of Merwin E. Liss (BLM-A 045569 filed November 15, 1957, and BLM-A 045920 and 045921 filed January 7, 1958)
and of Jacob N. Wasserman (BLM-A 047587 and 047588 filed September 4, 1958), which predate and conflict with lease offers of appel-'
lant (BLM-A 065609 through 056614 filed: September 10, 1962).'
The issue' presented on appeal is whether or not the descriptions of
lands contained in the lease offers protested against meet the requirements of '43 CFR 200.5(a), as amended on May' 22, 1959 (Cir. 2017,
24 Fed. Reg. 4141) .'
Although it is contended by appellant that the descriptions con-:
tained 'in appellees' lease offers were' defective both prior to and following the amendatory change in 43 CFR 200.5(a) on May 22, 1959,
we find it unnecessary to rule upon the earlier status of these descriptions for the rason that their sufficiency must be determined in acbordance with the regulatory provisions in foirce at the time-the lease
offers were first considered otherwise valid (see Footnote 1, Isurc),
notwithstanding the fact thaf the appellees had not been apprised of
the ameldatory change and had not been given an: opportunity to
complywith-thenewregulation. 2
, In its protest appellant contended that appellees' lease offers were defective in two other
respects and that these defects were not'finally cured by appellees-until October 10, 1960.
By that date, appellant stated, the regulation governing land descriptions in lease offers
had been amended by circular 2017 (on May 22, 1959) to require more information than had
been previously required, with the result that appellees' land descriptions were rendered
defective, If they were not already defective under the provisions of the regulation in effect
at the time the lease offers were originally filed. The land office decision sustained appel-

lant's protest concerning the existence of the two other defects and the date as of which
these defects could be considered cured. This holding stands unchallenged by appellees
who! in fact, appear to coneur in it. Since upon examination of the facts and the applicable
law -'e'think that portion 'of the decision to be correct, further discussion thereof is con-

sideredunnecessary.
2 The land office decision misconceived the law in this respect.
I.D. 400 (November 16, 1960).

See Genia Ben Ezra. C1a
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Under the cited amended regulation, the two requirements for the
land description, where the lands are not surveyed under the rctangular system of public land surveys, are as follows :
v_
:
1
(1) It. must be described in a manner consistent with the description in the deed under which it was acquired, amplified where the deed
description does not supply them, to include the courses and distances
between the successive angle points on the boundary of the tract, and
(2) It must be adequately shown on a plat or map to permit its
location within the administrative unit or project of which it is a part.
The record reveals the lease offers in question to contain descriptions
wherein reference is made to the various entire tracts applied for by
the official tract number together with the acreage comprising each
tract,. with further reference to "the official status map [upon which
these tracts are shown] for LU project PA-4, Site 3, Bedford County,
Pennsylvania, on file with the Forest Servicer Department of Agriculture, Washington, D.C." One of the Liss offers,- BLM-A 045569,
contained a copy of the official status map.
In connection with the first requirement enumerated above., the
question is whether areference to the official tract number meets that
provision of the regulation. The Department. has indicated in several
cases involving 43 CPR 200.5 (a) as in effect prior to the 1t959 amendment, that a description of the whole of a tract by reference to its
number is sufficient. Celia R. Kammrnerman et al., 6.6 I.D. 255 (1959);
Merwin E. Liss, A-27924; A-27940 (August 31, 1959); Merwin E.
l iss, A-28142 (January 19, 1960). The particular provision, at that
time, required that the lands must be described in a manner consistent
with the description in the deed. The additional language shown ln
(1) above was added by the 1959 amendment. We believe that under
the current language an offeror could reasonably interpret the provision to require the inclusion in the offer of "the courses and distances.
between the successive angle points on the boundary of the tract" only
where the deed did not contain them. If the inclusion of such courses
and distances in the deed can be established, we believe that the offerormay be considered to have' mt the requirement as worded curr
Although the Department no doubt intended to secure more information in the offers 'than submitted here, it is our opinion that the said
offers canot be held to be defective under the current language of the
rstrequre nemnt unless the offeror fails'to establish that the ,ded•
of acquisition contained courses and distances between the successive'
angle points on the ee
boundary of te tracts,.
Accordingly, offerors Liss and Wasserman must be required to subirdt proof that the deeds of 'acquisition actually contain the said
courses and distances, and, if the deeds do not contain such informa-
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tion,.-their offers should be held defective. This, at least, is required
under the current language of the regulation.
The -s-enid requirement ;quoted above is that the lands be adequately
shown on a plat or map to permit its location within the administrative unit or project of which it is a part. It does not require specifically that the offeror supply such a map with his offer, but rather
that the lands be adequately shown on a plat or map. The Liss and
Wasserman land descriptions contained a reference to the official
status map on file with-the Forest Service. We believe that an offeror
could reasonably interpret this provision as requiring no more. than
was supplied in this case.
It has been contended that ndler this provision an offer must contai- a opy of such a map. However; it is our opinion that the lan'guagei of this provision is not so clear that a description in an offer
sh ould be held defective for failure to include such a map in the des~crition of lands for which alease is desired. Cf. Aadison Oi18,
Inc.e t a;, 62I.D. 478(1955).f

Therefore, it miustibe held that the offers of Liss and Wasserman
enjoy a preference right' over the offers of the New York State -Natural Gas Crporation, and the offerors are entitled to leases of the
lands in question, if they can show the deeds of acquisition of the lands
'actually'contain courses and distances between the successive angle
points on the exterior boundaries' of the tracts. L'Fhe offerors, Liss
and Wasserman are allowed 1'5 days from notice hereof within which
to submit such additional showing to the Division of Field Services
Land Office, failing in which their offers will be: finally rejected

without'further notice.
The land offce decision is so modified.
It- isto 'be noted, in the event the Liss and Wasserman offers a-re
"finally rejected, that Tracts 76, 1832 and 1833 of the lands'here concerned are situated within the limits of the lnown geologic structure
'of' the Five Forks gas field, as of June 21; 1962, said status having
<been reported bV memoranda of the Director, Geological Survey,
dated October 3, 1962, and April S1,1963.3 Therefore, in the event of
' final tejection of the 'Liss and Wasserman lease 'offers for these lands,
3 The report dated October 8, 1962, of the Director of the Geological Survey relates to
Tracts 76 and 1833 and his report of April 15, 1963, relates to Tract [882. The latter
report corrected-an error which appears of record (report dated October 1,1962) whereby
Tract 1832 was erroneously reported as not having been situated, within' the known
geologic structure of a producing oil and gas field. The corrected report places this tract
'within an undefined tructure as of June 21, 1962.. See The SWPevio'r OiV Copny,
A-28897' ;(Septemnber 12, 1962).
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the' lands would be subject only to competitive lease'kbiddingnunder
authority of 30 U.S.C., i958 ed.,'sec. 226'(b), from June 21, 1962
.
f;

;

:f

S

Xhi

KARi, S. LANDSTROM,
t
;: 2 .
Director.

ArPROVED June 7,1963
-Jofi A. CARVER, JR.
Assistant Sedretary.

Director.

STATE 0F CAIFORNIA
A-29009

Decided June-26, 1963

State Exchanges: Equal Values-Eminent Domain
Where land offered by. a State in exchange for public, land, pursuant to
section 8 of the Taylor Grazing Act, as amended, has been used by the

V

Department of the Navy for several. years under leaseholds. aciuired
through condemnation proceedings: and the Navy's usage has depressed
the value of the State's land, the value of the land for the purpose of
determining whether the offered and selected lands are of equal value is
to' be the amount that would have to be -paid for the land by the United
States in proceedings brought to condemn-the fee. APPEAL FRON THE BUREAU O LAND MANAGEiENT

The State of California has appealed to the Secretary of the. Interior from a decision dated May 8, 1961, of the Appeals' Officer,
Bureau of Land Management, which affirmed the rejection- by the
-Los Angeles land office of three applications to exchange State 7 owned
land- for public -domain pursuant to the provisions of section 8 of
the Taylor Grazing Act, as amended (43 U.S.C., 1958 ed., sec..3).
The State's applications were filed on March 23, May 3, and December 21,. 1955, respectively. In its applications, as amended, the
,State offered a total of 17j108.74 acres of State-owned land in exchange for 11,768.48 acres of public domain. In 1952 the Department
of the Navy had created the Twentynine: Palms Artillery -and AntiAircraft Weapons Training Area known: as the! Marine Center.
'Within the boundaries of the training center there are about 29 ,000
acres of State land, 17,000 of which have been offered -by the State
in the exchange applications under consideration. Because the State
lands "are surveyed 'school 'setions, that is, sections 16 an 36 in each
township, the offered lands are'scatteed throughout- the area covered
by the Training: Center. The 'Department of the Navy, in 1952, acquired a leasehold interest; in the State lands througrcondeaain
proceedings and renewed it each year until June' 30, 195&8 The Nay
then instituted a condemnation action to obtain title to the 17,000
acres against the State under which it has taken possession of but
not title to the land.
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The statute authorizing State exchae

235

provides:

(c) Upon application of any State to exchange lands within or without the
boundaries of a grazing district the Secretary of the Interior shall,- and is
directed to proceed with such exchange at the earliest practicable date and to
cooperate 'fully with the State to that end, but no State shall be permitted to
select lieu lands in another State. 'The Secretary of 'the Interior shall accept
on behalf of, the: United States title to any State-owned lands within or with'out the boundaries of a grazing distriet, and in, exchange therefor issue patent
to surveyed grazing district land not 'otherwise reserved or. appropriated or~ unappropriated and unreserved surveyed public land; and in' making such echange the Secretary is authorized to patent to such State, land either of equal
value or of equal acreage: * * t. 43 U.S.C.,.1958 ed., see. 315g(c).

The pertinent regulation in turn reads:
An application for exchange may be made, on the basis of equal area or
equal value. However, ' with respect to all exchange applications filed after
June 20, 1946 the Secretary of the Interior will consider and determine the value
'of the 'feted and.. seledted land and will not approve an exchange unless the
values of' the offered and selected' land are approximately equal. - In' deter,mining such values, consideration will be given to such matters: as the actual
appraised value, of the lands, the benefits of consolidation or blocking out of
land holdings by the State and the Federal Government as a result of the proposed exchange, the size of the areas involved, the value of the surface or other
resources; including such reservations of minerals or easements as may be made
by the State or the United States, and any other considerations which may
have appropriate bearing on the, value of the lands. involved. 43 CER 147.2(b).

In accordance with 'the usual practice, the land office appraised
both the offered and selected lands, and concluded thatthe value of
the selected lands was mich' greater than the value of the offered
lands, $691,465 to $99,396. 'The State made its own appraisals of
the'lands involved.'and concluded that the selected lands and offered
lands are substantially equal in value. When the differences betweeh
the State and land office appraisals could not be reconciled, the land
;office rejected the applications. From that decision, the State appealed first to, the Director and, upon its affirmance, to the Secretary.
The discrepancy in the valuation of the offered lands is a result of
different bases UpOll which the values were 'computed. The land -office,
basing its appraisal upon the circumstances existing at the time 'of
the appraisal, held that the highest and best use of the offered lands
are' their present use for military' training purposes as a bombing
'and gunnery range and valued them accordingly The' State, on
the other hand, insists that the offered lands should be. valued at
:their present' -Tharket value' based .hpon th'highett ahd best use 'of
the lands as though the training center had not been established. It
bases its valuation upon the prices received for sales of comparable
lands for small tract development.
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For the purposes of this appeal it may be assumed that the present
market value of 'the' offered lands is less than it would be if the
lands were not used as part of the military training center and that
the value of the lands prior to the time the Navy took possession was
more than it is now. It may also be accepted that in eminent. domain
proceedings a landowner is to be compensated on the' basis of the
value of the property as of the time the United States takes possession,
undiminished by' any use previously made by the United- States of
the property which depreciated its value prior to the taking. See
United States v. Virgin&a Petric and Power Company, 365 U.S.
624, 636. (1961).. Finally' it is not disputed that, if the Bureau of
Land Management appraisals are, proper, the offered and selected
lands are not of equal value and the exchanges cannot be approved.
The question then is whether'the Secretary, in equating the value
of offered and selected lands, is to appraise them on the basis of the
facts existing as of the time the exchange application is filed or
whether he is to use as a basis for the value of the offered lanwds a
value determined by what the United States would have to pay for
the lands in a conidemnation 'action following a usage of the lands
by the United States which depreciated the value of the lands.
Whether the offered lands are acquired. by exchange or by condemnation, title to the lands is to be held in the name of the United
States,-not the Department of the Interior or the Department of the
Navy. Thus, the United States is the party in interest, even though
the responsibility of 'paying for the land in kind (through. exchange)
or in money (through condemnation) is that of separate agencies of
the United States. If the situation is thus viewed from the position
of the United States as an entity, the fragmentation of its obligations
becomes an exercise in the semantics of government accounting rather
than a determination of equal value within the meaning of the statute
and regulation. The equal value which they command is equal value
.to the United States, not equal valueto this Department.
Accordingly, it is concluded that in ascertaining the value equiva.lency of the lands selected and offered, the value of the latter is' to
be determined on the basis of the compensation that the United States
would have to pay for condemning the land for the Navy.
Therefore, pursuant to the authority delegated -to the Solicitor by
the Secretary' of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual ;.24 F.R. 1348) the decision of the Appeals Officer is reversed
and the case is remanded for further proceedings consistent herewith.
EDWARD WEINBERG,

Deputy Solicitor..
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AUTHORITY TO CONSTRUCT PACIFIC NORTHWEST-PACIFIC
SOUTHWEST TRANSMISSION LINE
Bureau of Reclamation:, Construction-Bonneville Power Administration
The Secretary of the Interior has authority to construct transmission lines
which would be used to transmit to markets outside the Pacific Northwest
power generated in the United States Columbia River Power System of the
Pacific Northwest.

Bonneville Power Administration
The Secretary of the Interior is under no statutory geographic limitation
of authority to construct such transmission lines other than the limitation in the Bonneville Project Act that transmission must be within economic transmission distance.

M-36656

June 26,1963

To: THE SECRETARY

OF THE.INDOOR.

SUBJECT: AUTHORITY To CoNsTRaucT PACIFIC NORTHWEST-PACIFIC
SOUTHWEST TRANSMISSION LINE

A question has arisen concerning the authority of the Secretary
of the Interior to construct a transmission line between the Pacific
Northwest and the Pacific Southwest either through the Central
Valley of California to San Francisco or through Nevada to Los
Angeles. For the reasons hereafter expressed it is my opinion that
the Secretary possesses ample present authority for the construction
of such transmission facilities..
The Bonneville Project Act provides:
In order to encourage the widest possible use of au electric energy that can
be generated and marketed and to provide reasonable outlets therefor, and to
prevent the monopolization thereof by limited groups, the administrator is authorized and directed to provide, construct, operate, maintain, and improve
such electric transmission lines and substations, and facilities and structures
appurtenant thereto, as he finds necessary, desirable, or appropriate for the
purpose of transmitting electric energy, available for sale, from the Bonneville
project to existing and potential markets, and, for the purpose of interchange
of electric energy, to interconnect the Bonneville project with other Federal
projects and publicly owned power systems now or hereafter constructed * *
(Sec. 2 (b) ; 16 U.S.C. 8.32a (b)).
Subject to the provisions of this Act * * * the administrator shall negotiate
and enter into contracts for the sale at Wholesale of electric energy, either for
resale or direct consumption, to public bodies and cooperatives and to private

agencies and persons and for the disposition of electric energy to Federal
agencies. (Sec.5(a);16 U.S.C. 832d(a)).
The administrator is authorized to enter into contracts with public or private
power systems for the mutual exchange of unused excess power upon suitable
exchange terms for the purpose of economical operation or of providing emer-

gency or break-down relief.

(See. 5(b); 16 U.S.C. 832(b)).
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The administrator may make such expenditures
* for such other facilities
and services as he may find: necessary for the proper administration of this Act.
(Sec.9(b) 16U.S.C.832h(b)).
: Subject only to provisions of this Act, the adiinistrator is authorized to enter
into such contracts, agreements and arrangements, * * * and to make such
expenditures, upon such terms and conditions and in such manner as he may
deemnecessary. (Sec.2(f); 16TuS.O. 832a(f)).

The foregoing statutory provisions authorize, both expressly and
by obvious implication, the construction of a transmission line between the Pacific Northwest and the Pacific Southwest via either
route. There are no statutory geographical limitations on the exercise
of this authority, the only limitation beiig that of economic transmission distance. It is precisely for that reason that legislation defining the primary marketing area of the Bonneville Power Administration has been introduced in and considered by both the last and
the current Congresses. See, for example, S. 3153, 87th Cong., and
S. 1007, HR. 994, H.R. 1160, H.R 4071, and H.R. 4485, 88th Cong.
Other statutes under which the Secretary markets power from projects in both the Pacific Northwest and the Pacific Southwest, including but not limited to Section 5 of the Flood Control Act of 1944
(16 U.S.C. 85s) and section 9(c) of the Reclamation Project Act of
1939 (43 U.S.C. 485h(c)), provide additional and alternative authority for the construction of the lines. The Flood Control Act provision expressly authorizes the construction of transmission lines for
marketing power generated at projects. The Reclamation Project
Act provision impliedly authorizes such construction as a iecessary
requirement for marketing power. Cf. Arizona v. California, 31
L.W. 4571 (June 3,1963) 1
Statutes relating to particular projects provide futlther authority.
For example, the Rivers and Harbors Act of 1937 (50 Stat. 844)
reauthorizing the Central Valley Project, with particular reference
to transmission lines, is authority for the construction of an interconnecting line between the Pacific Northwest and the San Francisco
Bay area via California's Central Valley, if at some time in the future,
the transmission should be necessary to the project. At the present
time theproject output is already under coutract. Similarly the Act
of 1935 (49 Stat. 1028) reauthorizing Parker Dam on the Colorado
River provides additional authority for the construcion of an intertie
between the Pacific Northwest and the Los Angeles region via the
Nevada route, if 'such transmission should become necessary to that
Ei"The gederal authority to make contracts normally includes the power to choose with
whom and upon what terms the contracts will be made. When Congress in an Act'grants
authority to contract, that authority'is no less than' the general authority, unless Congress
has placed some limit on it."
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project. That same Act of 1935 also reauthorizes Grand Coulee Dam
on the Columbia River. The proposed transmission lines by either
route are therefore also authorized under that Act as "incidental
works necessary" to that project.,

It should also be noted that section 14 of the Reclamation Project
Act of 1939 (43 U1.SC. 389) authorizes
Secretary to, enter into
contracts for exchange of power if in his judgment such exchange is
'tecessary and in .the interests of the United States and the project."
It follows, a fortiori that the Secretary would be authorized to construct the transmission facilities necessary to effect such.an exchange.
. While the Bonneville Project Act speaks in terms of authorizations
to the Administrator, it also provides that all functions vested in the
Administrator may be exercised by the Secretary of the Interior (sec.
2(a); 16 U.S.C.; 832a(a) ). In addition, Reorganization Plan No. 3.
of 1950 (15 F.R. 3174) transferred the functions of the Administrator
to the Secretary. It further authorized the Secretary to permit any
agency in the Department of the Interior to carry them out. For
example, he could designate either the Bonneville Pover Administra-.
tion or the Bureau of Reclamation as the agency to construct, operate.
and maintain the entire line, or he could divide the function by having
the Bonneville Power Administration construct, operate and maintain
that portion of the line north of the Oregon-California border and the
Bureau of Reclamation that portion south of the California border.
It has been suggested that statements made by the Appropriation
Committees .in their reports on bills appropriating funds for the Department of .the Interior for fiscal years 1951 and 1952 are conclusive
on the. lack of authorization for the construction of a Pacific Northwest-Pabific Southwest intertie.2 This argument reflects a misunder*standing of the appropriation process in Congress and also constitutes loose use of the term "authorize" in connection, with that process. Normally the Congress enacts a law authorizing the United
States to undertake an activity and the making 'of appropriations for
the purpose of providing funds to carry out that activity. Bills;
which ultimately become such laws are considered by the appropriate
legislative committees in the- two houses of Congress. In the case
of most power projects these legislative committees. are the Public'
.the

5 Statement by Robert H. Gerdes, President, Pacific Gas and Electric Company on June
12, 1963, to the Senate Appropriations Subcommittee on Public Workas referred to the 1951
House Committee report on a proposed Federal line between BPA and the Central Valley
Project. The report contained the following language: The CVP-BPA inter-connection
is not to be considered as authorized and no ependiture ssf funds should be made in fiscal
1952 from any appropriation available to the Bureau for reconnaissance, preliminary
survey, design, construction, or any other work in connection with this proposed line.
(H. Rep. No. 339, 2d Cong., 1st Sess., p. 11.)
[Italics supplied.]
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Works Committees or the Interior and Insular Affairs Committees.
After the; authorization at becomes law the agency entrusted with
its execution requests the 'Congress for an appropriation of funds.
The'appropriation request is considered by the Appropriation Com--mittees of the two houses of Congress. The Appropriation Committees have'no legislativ6'jurisdiction, and if they attempt to approve a
bill which contains either an appropriation for an activity which the
Congress has not previously authorized or an amendment of a substanti've law as distinguished from an appropriation to carry out that
law, the appropriation bill is subject to a point- of order for the reason that it contains substantive legislation
The A ppropriation Committees do have the rikht to select from all
the 6gislatively authorized activities ahd projects those for which
they recommend that appropriations be made for'the fiscal year under
consideration. Accordingly they do approve the projects and ativities for which funds will be appropriated and in that sens "authorize"'
the agency to undertake such projects and activities with the funds
appropriated in the particular bill. But that aproval is limitedto'
one of selecting, from all of the legislatively authorized activities
those for which appropriations are recommended. It does not extend;'
either to anthorizing new projects or activities or to repealing existing'
authorizations for projects or activities. It is axiomatic that a con'ntittee of one house of Congress, or even the passage of a bill by one'
house, cannot amend or repeal a duly enacted law of the United States.
There Avas, therefore, no question concerning the xist&nde of legislative authorization. The House Appropriations Committee -did not
say it was denying funds because the Con'res had not authorized th
making of an appropriation for an interconnecting line. It merely
stated it was not approving a request for an appropriation for such a
line and that no f nds were to be expended for that purpose.' In the
quotation in footnote 8 the House Appropriatidn Committee obviously
H8ouse Rule XXI, sec. 2, provides: No appropriation shall be reporte d in any, general'
appropriation bill, or be in order as an amendment thereto, for any expenditure not
previously.'authorized by law, unless in continuation of appropriations for suchlpublicworks and objects as are already in progress. Nor shall any provision in, any such bill
or amendments thereto changing existing law be in order, except such as being germane
to the subject matter of the bill shall retrench expenditures by the reduction of the number
and salary of the officers of the United- States, by the reduction of the- compensation of.
any person paid out of the Treasury of the United States, or by the redaction of amounts
of money covered by the bill
* (R.
H Doe. No. 610, 87th Cong.,2 d Sees., p. 441.)
Senate Rule XVI, sec. 2, provides The Committee on Appropriations shall not reportan appropriation bill containing amendments proposing new or general legislation or any
restriction on the expenditure of the funds appropriated which proposes
limit not
authorized by law if such restriction is to take effect or cease to be effective upon the
h'appening of a contingency, and if an appropriation bill is reported to the Senate contining amendments proposing new or general legislation or any such restriction, a point
of order may be made against the bill, and if the point is sustained, the bill shall be;
recommitted to the Committee on Appropriations. (S Dc. No. 1, 88th Cong., st ess.,
p. 17.)
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was using the term "authorized" in the sense of approval of funds by
the Appropriation Clomrittee. The' true nature of its action is found
in its statement that no expenditure of funds should be made for any
work in connection with the proposed line.
Similarly, the Senate: Appropriation Committee made clear that
disapproval of the appropriation request was all that was involved.
It "disapproved the remainder of the supplemental estimate totaling
$3,900,000 which was requested for the purpose of accelerating the
proposed California intertie." (S. Rep. No. 499, 82d Cong., 1st Sess.,
p. 9.) The same was true of its comments with respect to administrative adjustments by the Bonneville Power Administration.4 .
The existence of legislative authorization for an interregional line
is clear from the basic power-marketing statutes referred to at the
outset of this opinion.
The Senate Committee on Interior and Insular Affairs has expressly
recognized such authority in its reports on bills to define a primary
marketing area for the Bonneville Power Administration.
* * * Provision would be made for -the transmission of non-Federal power
over any interconnecting lines between the Pacific Northwest and other regions
which may be constructed by the United States. The bill contains no authorization for the construction of Federal lines for those regions. Existing statutes
provided [sic] such authority. (S. Rep. No. 1748, 87th Cong., 2d Sess., pp. 2-3;
S. Rep. No. 122, 88th Cong., 1st Sess., p. 2.)

The Congress appropriated for the fiscal year 1963, $300,000 for
preliminary engineering, reconnaissance surveys, economic analysis
and negotiations with public and private utilities interested in a coordinated plan for power interchange between the two regions. (See
H. Rep. No. 2223, 87th Cong., 2d Sess., p. 57; S. Rep. No. 21'78, 87th
Cong., 2d Sess., p. 41.) That action is an express recognition of the
existence of legislative authorization for the line. I
We, therefore, conclude that there is vested in the Secretary of the
Interior ample statutory authority to proceed with the construction of
transmission facilities by either the, Nevada route or the Sacramento
Valley route in the event Congress appropriates the necessary funds.
FRANK J.

BARRY,
Solicitor.

'"It is understood that this authority for administrative adjustment in the use of funds
will not permit undertaking construction of new major facilities not previously approved
by the Congress., It will permit, within the limits of funds appropriated upon approval by
the Bureau of the Budget, expansion of existing major facilities, construction of new minor
facilities and expansion of existing minor facilities, all only as required by urgent conditions which could not have been foreseen in time for normal presentation to the Congress."
(S. Rep. No. 499, 52d Cong., 1st Sess., p. 10.)
[Italics supplied.]
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APPEALS OF MONTGOMERY-MACRI COMPANY AND WESTERN LINE
CONSTRUCTION COMPANY, INC.
IBCA-59 and IBCA-72 Decided J

e 28, 1963

Contracts: Interpretation-Contracts: Specifications
A site examination provision in a: construction contract may have the effeet of
incorporating by reference into that contract those portions of the specifications of a contract with another contractor that have to do with work
the performance of which is a necessary antecedent for performance of
work required by the construction contract, if the condition to be created
,or removed by the antecedent work is a condition that falls within the
scope of the site examination provision, and if the stage of completion
of the antecedent work during the bidding period is not such as admits of
its qualities'upon completion being forecast through visual inspection alone
(Claim A-1).

Contracts:) Acts of Government-Contracts: Breach-Contracts: Changed
. Conditions-Contracts: Notices
A claim for additional compensation on account o hindrances for which
the Government is responsible that arise after the making of the contract, and so do not amount to changed conditions, that serve principally
to increase the volume of working time needed for achievement of the result
-prescribed by the contract, rather than to defer the calendar date by
which such result can reasonably be achieved, and that are overcome in
a manner voluntarily chosen by the contractor, rather than in a manner
required by Government personnel, is a claim for breach of contract of a
type as to which there is no applicable notice requirement in or under the
standard form of Government construction contract (Claim A-1).

Contracts: Interpretation-Contracts:
Specifications

Contracting

Officer-Contracts:

Under a contract for the clearing of the right-of-way for a transmission line
which (1) prescribesspecific standards togoverttheclearing, (2) authorizes
the contracting officer to issue special instructions for areas presenting special problems, and (3) states general objectives to be achieved or safeguarded
through the clearing, the contracting officer may permit deviations from
the specific standards by virtue of his authority to issue special instructions,
provided such deviations are in keeping with the general objectives stated
in the contract (Claims A-i and A-2).

Contracts: Additional Compensation-Contracts:
tracts: Damages: Generally

Bids: Generally-Con-

The additional compensation to be paid as damages for breach of contract or as an equitable adjustment under a contract may properly be
measured by the difference between the costs that Would have been incurred
by the contractor if the job had not been affected by the compensable
event in suit, and the costs that were necessarily and reasonably incurred
by the contractor in -performing the job under the circumstances under
which it actually had to be performed as a result of such compensable
event. The "total cost"method whereby the sum to be paid is measured
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merely by the difference between the amount bid by the contractor, without
regard to its reasonableness, and the cost actually incurred in performing
the job, without regard to what, caused them, is unacceptable in ordinary
circumstances (Claims A-i and A-2).

Contracts: Contractor-Contracts: Unforeseeable Causes
Under the standard form of Government construction contract, the risk of
loss on account of increases in the cost of the job that are not the product
of any compensable act or omission of the Goverunent, but that are caused
merely by the encountering of bad construction weather, whether normal
for the season of* the year involved or sufficiently abnormal to constitute
an excusable. cause of delay, rests upon the contractor (Claims A-3 and
G -2).

Contracts: Interpretation-Contracts: Performance
A provision in a contract for the stringing of aluminum conductor on a
transmission line to be energized at a very high voltage which states that the
'
*contractor,
if he elects against stringing the line under tension, may use

lagging "to prevent the conductor from being dragged over the ground or
other obstructions where there is possibility of damage to the conductor"
means that enough lagging must be used to forestall any reasonable possibility of damage to the conductor through contact with the ground, and
requires the use of suffldient, lagging to Leep- the conductor entirely clear of
the ground where, but only where, the terrain is so fraught With hazards
that avoidance of all contact between it and the conductor is needed, as a
practical matter, to forestall any reasonable possibility of damage to the
latter (Claimi-i).

(Contracts: Acts of Government-Contracts: Breach-Contracts: Changes
and Extras-Contracts: Performance
A contractor who undertakes to string a transmission line with a new
variety of conductor furnished by the Government is etitled to additional
compensation on aiount of work stoppages ordered by the Government in
order to facilitate inspection of the conductor for fabricator-caused defects,
repairs ordered by the Government for the correction of such defects, removal
,of obstacles to acceptable performance interposed by such defects, and other
measures necessitated by their presence or suspected presence. The contractor, however, is not entitled to additional compensation for expenses
incurred in devising and using reasonable -stringing procedures needed
because of novel qualities of the conductor, rather than because of defects in
its fabrication, or for losses incurred in unsLicessful attemiits to follow the
procedures customarily applied in' the past to the most nearly comparable
varieties of conductor, since by engaging to string a new variety of conductor
the contractor assumed the responsibility to ascertain whether the prevailing
methods of stringing would work well with the new product and, if not, to
find and adopt methods that would (Claims B-2, B-il, C-i through C-4, and
.D-i through D-4).
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Contracts: Appeals-Contracts: Delays of Government-Contracts: Interpretation
A Government-furnished property clause which states that the Government
will make "every reasonable effort" to deliver materials "so as to avoid'
any delay in the progress of the cbntractor's work as outlined in his construction program," but that if the contractor is delayed "because of failure
of the Government to make such deliveries" the only form of adjustment
allowable will be a time extension, is to be construed as making the contractor's right to monetary compensation for a delay in delivery turn upon
whether the Government made every reasonable effort to deliver materials
by the time when they would be needed, and is also to be construed as making the construction program submitted by the contractor the criterion, in
general, for determining the time when materials would be needed. If a
failure to make timely delivery is proved, the burden of offering some reasonable explanation for the delay rests on the Government, and, if it offers,
no such explanation, the contractor is entitled to a finding that every reasonable effort was not made (Claims C-5 and E-2).
Contracts: Delays of Contractor-Contracts: Delays of Government-Con*
tracts: Unforeseeable Causes
*The duration of a time extension for an excusable cause of delay is governed
by the extent to which the excusable cause either increases the amount of
* time required. for performance of the contract work as a whole, or defers the
date by which the last of that work will be reasonably capable of completion..
Depending upon the way in which the excusable cause affects the contractor's operations, the time extension may be either longer,. as in some cases
where the job is projected into bad weather, or shorter, as in some cases
where part of the job is unaffected, than the period during which the excusable cause was operative. Among other considerations, regard must be had
for the possibility that the impact of the cause of delay might have been
avoided or shortened by the contractor (Claims under headings E and F,
and Claim G-1).

Contracts: Delays of Contractor-Contracts: Delays of Government
In the absence of countervailing considerations, the time extension allowable
for an excusable cause whose primary effect upon the job is to increase
the volume of the work remaining to be done, rather than to defer the time
when the doing of that work will become practicable, may appropriately be
measured by dividing the average daily work capacity of the contractor
into the volume of work added to the job by the excusable cause. In the
absence of countervailing considerations, the time extension allowable for
an excusable cause that puts off the date by which the job could otherwise
have been brought to an end with reasonable efforts, for a time roughly
equivalent to the duration of the period while extra work is being performed,
or while work is being prevented by the Government, or while some other
excusable cause is operative, may appropriately be measured by the duration
F and F-7).
F-,
of such period (Claims E
Contracts: Additional Compensation-Contracts: Damages: Generally
The expense of measures undertaken for the purpose of performing extra
work resulting from a change ordered by the Government, or of overcoming
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hindrances resulting from a breach of contract by the Government, is allowable to the extent to which the expense was actually and reasonably incurred,
and, hence, if such measures were actually and reasonably undertaken during the winter, the cost incurred in performing themeat that time of the year
would be' allowable. When the measures so undertaken form an integral
component of a series of operations that is pushed, wholly or partially, into
* the winter as a necessary consequence of the incorporation of such measures
within the series, the compensation due the contractor also includes the
- - amount by which the cost of the subsequent operations in the series was
- increased through their projection into an unfavorable season (Claim G-2).

Contracts: Acts of Government-Contracts: Changes and Extras

-

A contractor is entitled to reimbursement for expense actually and reasonably
incurred in complying with a direction of the Government to perform work
in advance of the date when performance is due, Itfollows that a c6ntractor
who has. encountered an excusable cause of delay, who has requested- an
extension of time on account of such cause, who has been denied an appropriate extension, who has been instructed to complete the work within a
lesser time than would have been available if an appropriate extension had
been granted, and who complies with that instruction, is entitled to reimbursement for expenditures, such as the cost of working under adverse
weather conditions, that could have been saved if an appropriate extension
had been granted. Where, however, the Government directs that the work
be- accelerated, but the contractor in fact does not accelerate its performance, no additional compensation is allowable (Claim G-2).

Z ontracts: Breach-Contracts: Delays of Government

-

* In'the absence of express warranties or covenants by -the Government, a construction contractor is not entitled to additional compensation, for, a delay
caused by the failure of another contractor to perform, within the time set
by his contract,. work that is. a necessary antecedent for availability of the
construction site, unless the delay was' due in some way to fault on the
part of the Government. The awarding of 'a construction contract, or the
* issuance of notice to proceed thereunder, in circumstances where the Government knows that the antecedent work will. not be finished by: the time
* when the construction site will be needed, in the ordinary and economical
course of contract performance, may be sufficient basis for a finding that the
delay was due to fault of the Government (Claim G-2
BOARD O CONTRACT APPEALS

- The appellants in this case (hereinafter referred to as MontgomeryMacri-Western) are joint ventures who have filed timely notices of
'appeal from decisions of the contracting officer under contract No.
14-03-001-10980 with the Bonneville Power Administration (herein-after referred to as Bonneville).
The contract in question, dated June 10, 1954, provided- for the
construction of Schedules II and III of the Chief Joseph-Snohomish
345 KV Transmission Line in 'the State of 'Washington. It -was on
Standard Form 23 (Revised March 1953) and incorporated the fGen-
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eral Provihos ofnStandard r
23A (March 1953) for construction
efpive date of te notice to proceed was June 16,.
1954, and the completion date set for both schedules was September
'9, 1955.
-:
. a
- - i
.- :
2-- Schedules II and III of the Chief Joseph-Snohomish transmission
'line began in the easterii foothills of the Casca&d Mountains, traversed
a succession of ridges nd canyons westwa d to the summit of the
range at, Stevens Pass, passed through the densely forested country on
.the Pacific slope of the range, and ended in the faitter country near
Puget Sound. The combined length of the two schedules was 65.6;
miles. The combined number of towers was 315. 'Going' from east to.
west, Schedule II began at tower 443 and ended at tower 605, while
-Schedule III began at tower 606-and ended at tower 757. ,The trans-mission line attained its highest elevation, approximately 5,000 feet,"
-at tower 598 on top of a ridge above Stevens Pass. The line was
double circuitn, that" is; six pallel wi'es 'of electrical conductor'
were to be strung in the'spans between the towers, except that from
tower 583 to tower 606 the line was a single circuit one, that is, three
parallel wires of electrical conductor were to be strung in each Span.
A distinctive feature of the Chief Joseph-Snohomish transmission
line was the extremely high voltage at which it was intended' to be
energized. 'Another was the use of' a new variety of large-size conductor, known by the trade name of "Chukar," designed specifically
-for the transmitting of heavy loads of current at 345,000 volts. Under
'the terms of the contract, the "Chukar" conductor was to be furnished
by Bonneville and was to be strung by Montgomery-Macri-Western..
Claims based on alleged defects in the "Chuk ar" conductor or in
fittings.furnished, byBonneville'forRse withit form partof the sub'ject matter of the instant appeals, IBCA-59 and IBCA-72. Claims
based on like grounds were 'also 'asserted by other coiitractors in other:
appeals, IBCA-77 and IBCA-80. At the request of the appellants in
all four of these cases, the Board held a onslidated hearing for the
purpose of taking testimony common to all four appeals, followed by'
separate hearings on the individual appeals.' -The Board has since'
rendered a decision on IBCA-77 in which the general aspects of tie
"Chukar" conductor problem and the general characteristics of the
procedures used in stringing such conductor are explained., The,
.Board has. also rendered a decision on IBCA80o2 Hence, the discus-sion in the present opinion will be confined to those matters that are
IBay

onstruction, Inc., and Don L.

onneyj. Inc., IBCA-77

(November 31, 1960),

61-1 BCA par. 2876, 3 Gov. Contr. par. 63(e).
2W. L. Ridge Construction C~osmpany, IBCA-80(November 30,1960), 61-1 BCA par. 2868,
3 Gov. Contr. par. 63(e).
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outside, the Scope of the consolidated hearing, such as' claims basedi
on alleged inadequacy of clearing, and to those aspects df the. matters;
presented at that hearing which are peculiar to JBCA-59 and
IBCA-72.
Montgomery-Macri-1NTestetn presented to Bonneville from time to
time, both during and after the performance of the contract work, a
number of claims for time extensions and for additional compensation.; The contracting officer 'made certain allowances of time -and
money, but rejected the bulk of the claims. The value of the additional allowances now sought totals $505,200.36.3 In this opinionan attempt has been made to arrange the claims in an order that,
will simplify as much as possible their consideration.
The Board's study and evaluation of the issues presented has been
inatetially facilitated by the excellent post-hearing briefs submitted
by counsel for each of the parties.
A. Clearing and Acees Claims

Claim A-i
Tower Sites and Assembly Areas
This claim is for the sum of $196,176.25, of which $4,534 was allowed by the contracting officer, leaving $19,642.25 as the' amount
now in dispute.4 The claim arises out of alleged inadequate clearing of the tower sites and assembly areas on Schedule III. As here'
used, the terin "tower site" refers to an area, usually 75 feet square,,
within which the footings for the tower legs were to be placed, and:
the term "assembly area" refers. to an iml!lnediately adjoinifig area,.
equivalent in size to the difference between a 120-foot square and a
75-foot square, where steel for the tower legs'and bodies might be
1 The claims here involved were the subject of five separate decisions by the contracting.officer, as follows: (1) Two complementary letters dated September 23, 1955, relating to
time extensions on Schedule II, from which appeal was taken by notice dated October.20, 1955 (2) Letter dated February 29, 1956, relating to time extensions on Schedule III,
from which appeal was taken by notice dated March 23, 195.6 ;. (3) Finding of facts datedFebruary 29, 1956, relating to alleged inadequate clearing, from which appeal was taken
by the same notice; (4) Supplement to finding of facts, dated April 16, 1956, also relafingto alleged inadequate clearing, from. which appeal was taken by notice dated April 24, 1956.;
-and (5) Finding of facts, dated, September 28; 1956, relating to alleged faulty conductor,
from which appeal was taken by notice dated October 9, '1956. In addition, by letterdated January 2s, 1957, Bonneville transmitted to Montgomery:Macri-Western certain
voucher computations, from which' appeal was taken by notice dated Februaryt 28, 1957..
This final exchange, however, does not serve to enlarge the scope of the issues, since no,
contention, is made...that, the vouchir computations amountted-to anappealabe desision,
*and since the notice of appedl was filed. merely~as a precautfon lest such a Cbutention beadvanced.
: This claim was allowed to the extent ndicated in the text,. and was otherwise disallo*edi in the finding of facts dated February 29,. 1956, which, in addition to bing signed:
by the contracting officer; was approved by the Bonneville Power Administrator
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assembled, equipment set, and other construction procedures undertaken.. The typical assembly area was in the form of a border 22/2
feet wide surrounding the tower site on all four sides, but, sometimes,
attempts to wrest working space from an unfavorable terrain resulted in assembly areas that were concentrated on one side of a
tower or were otherwise irregular in shape.
Clearing of the right-of-way for the transmission line was itself
a task of major proportions. Virtually all of the land traversed by
Schedules II and III was forested. Precipitation at the summit and
on the western slope of the Cascades is'heavy and the forest in these
areas is notable for the great size of its; trees, the closeness of their
spacing, the thickness of the underbrush, and the quantities of windfalls and other forest debris on the ground. Going eastward from
the summit, precipitation decreases at a fairly rapid rate, with the result that the forest on the eastern slope tends to be a good deal more
open than that on the western side of the range. Considerable portions
of the right-of-way 'were within the boundaries of National Forests.
The contract contained no provisions relating to the clearing of
the right-of-way, it being contemplated by both parties that this work
would be performed under other contracts. At the time when the
invitation for bids was issued, on April 15, 1954, contracts for the
clearing of the whole of Schedules II and III had already been let
by Bonneville and operations thereunder were in full swing. Clearing of Schedule II and of a small portion of Schedule III (that which
included towers 606, 607 and 608) was provided for in a contract with
Paul C. Helmick Company. Clearing of the portion of Schedule III
between towers 609 and 693, both inclusive, was provided for in a
contract with Washington Utilities Construction Company. Clearing of the remainder of Schedule III, that between towers 694 and
'75T, both inclusive, was provided for in a contract with F. H. Jarnagin.
Appellants contend that while Schedule II was cleared to acceptable
standards, Schedule III was not. They allege that the clearing of
the tower sites and assembly areas on Schedule-III was far inferior
to what they had a right to expect. They further allege that the costs
of excavating and placing the footings for the towers, and of assem'bling and erecting the steel framework of the towers were vastly increased by reason of this lack of adequate clearing.
Whether the clearing on Schedule III was adequate or inadequate
-depends, of course, upon the standards by which it is measured. As
a practical matter, counsel for both parties, appear to agree that the
proper standards are the clearing pecifications set out in the three
clearing contracts, although- they are poles apart in their interpretation and application of those specifications. Appellants' were not
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aware of the content of the clearing specifications until months after
the construction contract had been awarded to them, but, nevertheless,
rely heavily upon such portions of those specifications as tend to support their claims.
The view taken by counsel for Montgomery-Macri-Western is that
the clearing contracts are third party beneficiary contracts, and that
appellants as the beneficiaries of those contracts are entitled to recover
compensation from the Government for any failure to comply with
the clearing specifications. There are, however, three valid objections to acceptance of this point of view. The first is that the clearing
of the right-of-way was a performance which the clearing contractors
were to render to, and for the benefit of, the Government as owner of
the right-of-way, and that appellants were, therefore, merely incidental beneficiaries of the clearing contracts and, as such, were not entitled to enforce themY The second is that the promise to clear the
right-of-way in accordance with the clearing specifications was a
promise made by the clearing contractors, and that, if there were a
failure to comply with the clearing specifications, the party who would
be obligated to compensate a third party beneficiary for such failure
would be the clearing contractor who broke its promise to clear the
right-of-way in accordance with such specifications, and not the Governnent who promised to pay for, but not to do, the clearing.6 A third
objection is that appellants' rights, if any there be, to enforce the
clearing contracts against either the clearing contractors or the Government would necessarily be subject to all the provisions of those
contracts, including provisions reserving to the Government such
privileges as that of directing how the general provisions of the clearing specifications should be applied to specific situations, that of
establishing special clearing requirements for areas having special
clearing problems, and that of changing the clearing specifications
themselves.7

the view taken by Department Counsel is that, in the absence of
specific provisions on clearing in the contract with MontgomeryMacri-Western, the applicable standard of clearing is to be found in
local usage with respect to the construction of high-voltage transmission lines, and that the specifications set out in the clearing contracts
are reasonably representative of such usage. The test of local usage
is a valid one, 8 but in the present case there is little to show that a
standard- of clearing for high-voltage transmission lines: has been
. Restatement; Contracts, sees. 133, 147.,
Restatement, Contracts, secs. 135, 136.
7 Restatement, ontracts, see. 140.
5Restatement, Contracts, secs. 230, 245-48.

..

-
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,established by such usage, except in particulars too limited to provide
overall guidance.
We believe that acceptance of the specifications set out in the clearing contracts a's the governing standard is called-for by the site ex:amination section9 : of the construction contract with Montgo mery-Macri-Western. That section contains the following provision:
. Bidders are required to read and carefully examine the maps, drawings, and
specifications and any and all forms governing the work. They shall make a
complete examination of the site so that all contracting hazards may be evalated. Road conditions for access to the sites shall be appraised and every con'dition relative. to. the work shall be considered. Failureto do-so shall not relieve
,the contractor from any provisions of the contract.

The. forest that covered most of the right-of-way for Schedules II
and III would, if not removed, constitute a major hazard to transInission line construction, and, therefore, the extent to which it had been,
'or was going to be, removed must be regarded as one of the conditions
which the site examination section required bidders to consider and
,evaluate. During the period between April 15, 1954, the date of the
invitation. for bids,, and May 25, 1954, the date when the. bids. were
'opened, the.clearing work was still in progress. By visual inspection
during this period a bidder could see what had been done, but he. could
:not tell how much more was going to be done. Stated more precisely;
-a bidder could see that, while some segments of the right-of-way had
not yet been touched at all, most of it had been cleared to varying degrees of: refinement, but he could not tell merely by looking at the
'scene whether, and if so to what extent, more: work was planned
to be done at any particular location where the clearing may. have
-failed to measure up to the bidder's concept of a suitable degree 'of
refinement. .The most .obvious so-frce' of accurate information as to
-what additional steps, if any, the clearing contractors were going to
-have to take in order to obtain final acceptance of their work by Bon'neville was, assuredly, the clearing specifications themselves. Appellants were experienced- contractors, who had handled a numberof
transmission line jobs for Bonneville, and, while they were unaware
'of the content of the clearing specifications, they must have been aware
that the clearing was being performed pursuant to contracts which
defined in some manner the scope and quality of the work to be done.
The site examination section, when applied to these facts, clearly con'templated that appellants, would acquaint themselves with the content
ofo the clearing specifications, a matter with which the Government
-was necessarily already acquainted. In such-circumstances.that section may legitimately be regarded, in 'our opinion, as' having the effect
0

Section 2-106 of the specifications.
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of incorporating the clearing specifications, by reference, into the
construction contract with appellants.
The clearing specifications of the contracts with Paul C. Helmick
'Company and Washington Utilities Construction Company are identical, whereas the clearing specifications of the F. H. Jarnagin contract
differ from them in some particulars. Both parties have tended to
treat the differences as inconsequential. Those provisions of the
Helmick and Washington Utilities contracts which appear to bear
directly upon issues here controverted are included in the following
excerpts:
.

General ContractualProvisions
Work To Be Done. The work consists of furnishing all plant, superintendence,
labor, and material, and performing all work required to clear the-right-of-way,
.remove danger trees and obstructions, build access roads, road structures andgates, and dispose of all cleared material in accordance with these specifica-,
:
l
tions or as may be directed by the contracting officer.
Intent Of Plans and Specifications. It is the intent of thesespecifications to
prescribe the complete work of clearing the right-of-way and disposal of cleared
material in full compliance with plans, specifications, and directions of the con-;

tracting officer, so that when this contract is complete. the right-of-way will be.
ready for etection of structures and stringing of conductors for the transmission
line.
*

:'

g
*

u
.:

C

*

:

**

*

*

Cleacring And Disposal of Cleared Materials
Objective. The objective in these specifications is to:
1. Clear central strips which will be utilized for access during'construction'
:and maintenance, which will permit the conductor to be laid on the ground and
then raised into position' without injury or catching on forest debris, 'and which
'will provide adequate electrical clearance after energization of the, transmission
line; - X
2. Clear the sides of the right-of-way outside the central stripto the widths
:specified of all material which is greater than ten feet in height;
*

*

.*

c

*

*

4. Dispose of cleared material.
Definition Of Terms. The interpretation of technical terms in these specifica'tions shall be governed by the following definitions:
1. Brush-includes trees smaller than six inches in diameter at a height of
-4/2 feet above the ground, shrubs, bushes and vines.
2. Center lines-The center lines of the transmission line towers to be con-structed. * * *
3. Central Strips-TO feet in width, centered on the center lines defined in 2
above.
*- *

*

;

:*

-

':

*

:

'

*

:

C':

:

5. Down Log-a log, rotted or .sound, existing on the right-of-way prior to the
entry of the contractor.
* - i' :S
*
E
'
*
' .; *
*-
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8. Waste Material-includes buildings, building debris, down logs, windfalls,
tops, limbs, brush, uprooted stumps, unmerchantable logs and all other debris.
*

*

e

.

*

X

:

4

S

n*NS:

General. A. * * *
D. Any trees, snags, stumps and other material required to be cut by these
specifications shall be cut as close to the ground as practicable. On lands located
east of the Cascade divide, stump heights shall in no case be more than 16 inches
on the side adjacent to the highest ground, while on lands located west of the
Cascade divide they shall not exceed 24 inches unless these limits are clearly
impracticable.
*

*

:

g

*

S

e

:

*

Central Strips. A. Within the central strips:
1. All standing trees shall be felled;
2. All stumps and snags higher than eight feet shall be cut;
3. All brush except sagebrush shall be cut; 0
4. All waste material existing on the ground and all waste material created
by the contractor shall be burned with the exception of individual down logs over
eight inches in diameter which have not been disturbed by the contractor and:
which will not make the central strips impassable to construction vehicles
B. At the tower sites:

1. An area equivalent to a 120-foot square shall be cleared in the same manner
as for the central strips except that all down logs shall be burned. * * * These
areas will be designated by the contracting officer. * * *
2. An area equivalent to a 75-foot square centered on the tower site shall be
grubbed. This area shall be cleared of all stumps, brush and other debris. The
location of these areas and the position of their sides will be designated by the
contracting officer. The contractor shall exercise caution to avoid undue disturbance of the ground surface which would necessitate revision of tower foundation design. * * *

Special Areas. A. Removal or trimming of trees, shrubs, structures or other
obstructions from orchards, parks, or other special areas designated by the
contracting officer, shall be done in accordance with specific instructions from
the contracting officer.
.5~~

*

5

.i- :

*

*:

U.S. Forest Service Reguirements
General. A. These requirements are taken from the Special Use Permit
granted the Bonneville Power Administration 'by the United States Forest Service. The contractor shall conduct his operations in strict accordance with the
requirements stated in this section.
*

*

-:*

*

:*

c

*

Soil Erosion. All phases of the clearing and line construction operations,
including the construction of truck and tractor rads, shall be so conducted as to
minimize as far as practical the damage to the soil and to prevent gullying and.,
the creation of other conditions conducive to soil erosion. Damage which, in the
judgment of the contracting officer, is excessive and unnecessary shall ba repaired
A The contract with F. H. Sarnagin omits the words "except sagebrush." This, however,
Is not a significant variation since the evidence indicates that sagebrush does not grow n
the country traversed by Schedule III.

J

242]

MONTGOMiERY-MACRI CO. & WEST.:LINE CONST. co., INC.
June 28, 1963

253

by the contractor in a satisfactory manner. Tractors shall not be used to fell or
.bunch trees, brush and slash for burning if their use for these purposes causes
excessive damage. Generally on slopes of over 35 percent tractors do cause
excessive:damage. On slopes under 35 percent, no trees over 12 inches in diam-eter shall be pushed or pulled over. * * -

In addition to these general provisions, there is a pertinent special
provision reading as follows:
Portions of the right-of-way between approximate Stations 5280-00 and 5390-00
are on a steep side hill directly above the tracks of the Great Northern railroad
in an area subject to heavy snow fall. On these portions of the right-of-way, in
order to reduce the danger of snow slides reaching the tracks, the contractor
shall cut all old growth timber and all snags requiring cutting on the right-of-way
and in the danger tree area to a stump height of six feet on the side adjacent to
the highest ground.

The stations mentioned in this provision are located at or near tower
619 and tower 632, respectively.
The principal substantive difference between the quoted provisions
and those of the Jarnagin contract is that most of the content of the
sections entitled "Work to be Done," "Intent of Plans and Specifications," and "Objective" does not appear in the latter contract.
Before attempting to evaluate the merits of the instant claim in the
light of the foregoing standards, it is necessary to consider the question of notice.- The: contracting officer found that MontgomeryMacri-Western gave the first oral notice of alleged inadequate clearing
of the tower sites and assembly areas late in June of 1955,. and gave
the first written notice thereof in, a letter dated July 11, 1955. He
further found that-the Government had..been prejudiced by the failure
to give earlier notice, and ruled that because of such failure no equitable adjustment would be allowed for tower sites or assembly areas
at which construction operations had been performed before'July 1,
1955. Accordingly, in computing the amount of $4,534 allowed on
the instant claim, the contracting officer gave consideration only to
those tower sites and assembly areas where work was done by appellants:on orafter that date.
These rulings were premised on the theory that inadequacy-of clearing under the circumstances here involved would fall withintheapplication of Clause 4, "Changed' Conditions, of the contract, and, therefore. would necessitate compliance by appellants. with the requirement
in such clause that the "'Contractor' shall promptly, and before such
ionditions are disturbed, notify the Contracting Officer in writing.
of the changed conditions supposedly encountered.
The Board is unable to agree with this theory.. Clause 4 permits
equitable adjustments to be made with respect to two categories of
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changed conditions, namely: " (1) subsurface or latent physical conditionis at the site differing materiall'y from those indicated .inthis
contract, or (2) unknown physical conditions at the site, of an unusual
nature, differing materially from those ordinarily encountered and
generally recognized as inhering in work of the character provided
for in this contract." The language used naturally leads to an interpretation that both categories are limited to physical conditions in
existence when the contract is made, and that neither comprehends
physical conditions which come .into being only after the contract has
been formed."E
During the period valable for- site investigation that is, between
April 15 and May 25, 1954, Mont~go er -Macri-ftrnmade a site
examinatioi+ in the course of which appellants' representatives observed
to some extent what had been done, and was being done, in clearing
the right-of-way. For the present purposes it is immaterial whether
the site examination was a reasonably thorough one, since the govern-ing provision, already quoted, expressly puts the risk of loss from an
insufficient examination upon: the contractor, and thereby charges him
with constructive knowledge of whatever a reasonably thorough examination wrould have disclosed.12 Here an e'aminatioi w7ild. have
revealed many particulars in which the clearing did not then come up)
to the standards prescribed by the clearing contracts. Such deficiencies, however, could not 'be accounted changed conditions itthin the,
meaning of Clause 4 because they were neither latent, as required for'
conditions of the first category, nor unknown, as required for the secvond category. Moreover, it would be a reasonable expectation that
many, at least, of these deficiencies, -would be ured by the' clearingcontractors, either voluntarily or att the behest of the inspectors, beforethe clearing was finally accepted by Bonneville. Even if they were
not, a failure of some of the clearing to still come up to the applicabl&
specifications when the work was finally accepted could not give rise,
to changed onditions'within the meaningof Clause 4, since the phyti-cal condition involved in such 'a f'aiir6 nould be thestate of the leairing at the time of the final acceptance, and this condition would beione,
that arose after the making of the contract with Montgomery-Macrita Arundel Corporation v. United States, 96 ct Cl. 77, 115-18 (942) (first ategory),;Osberg Construction Company, IBCA-139 (October 16, 1959), 66 I.D. 354, 358-59
9-2'
BCA par. 2367, 1 Gov. Cntr. par. 703 (both categories); Flora

onstruction Company,.

IBCA-101 (September 4, 1959), 66 LD. 315, 824, 59-2 BCA par. 2312, 1 Gov. ontr. pars..
647-50 (second category); Morrison-Knudsen Cempany, CA-iT70 (October 20, 192)' (both
categories) Koeneke &Latimer, ASBCA No. 3163 (June 14, 1957), 57-i BC'A par. 1313:
(secoidcategbry).
'
:
i
t. Cl. 559. 574 75- (',95)
*32 Cf . Trinoint Dredgissg Company. v. United States, $0
Carson Construction Company, IBCA-21 et al. (November 22. 1955). 62 .Dr 422;?42S--29,.
6 CCF par. 61,736; F. O. Torsmo Construction Company, W.D. BCA No. 10809 (January'
81, 1946), 4 cCr par. 60,050.
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Western. That contract was awarded on June 10, 1954, a date which
preceded by several months both substantial completion and final
acceptance of the work under each of the three clearing contracts. As,
the instant claim is one that could not fall within the purview of Clause4, the notice provision of that clause is inapplicable.
Notice requirements also appear in Clause 3, "Changes," and Clausey
5, "Termination for Default-Damages for Delay-Time Extensions,"
and these have been added to or enlarged. by judicial construction.
Thus, it has been held that.if a contractor who is directed to do. work
which is neither clled for by the Orawings and specifications nor provided for in a change, rder fails to protest against the direction, such
work may be considered as voluntarily done and, therefore, as not,
amounting to a constructive change for which relief may be allowedunder Clause 313 Alsoj ithas been held that if a contractor whose work
is set back through a delay caused by a breach of contract by the Government fails to give notice of the cause of delay, in: accordance with
Clause 5, he loses not only his right to a time extension under that
clause, but also his right to monetary compensation for the delay in.
the form of damages for breach of contract.' 4
The facts out of which the instant claim emerges fail to bring it.
within any of these express or implied requirements as to notice. The
alleged inadequate clearing was represented, in- the main, by stumps.
or roots left in place in areas supposed to begrubbed, stumps or snags.
exceeding applicable limits of height, growing saplings and other
brush, uprooted stumps, and fallen or felled logs lying on the ground.
The additional costs alleged to have beenjincurred by reason of the,:,
presence. of these obstructions chiefly consisted of (1) expenses incurred''for labor and equipment utilized in removing such of the.
obstructions as the crews engaged in building road spurs to the towers.
and in performing other parts of appellants' preparatory work could
readily removeand (2) expenses incurred for labor and eqit
utilized in constructing the transinission line itself, to the .extent that.
the need for working in ways which would avoid or overcome the
obstructions increased the volume of man hours and equipment hours.
needed for the various line construction operations. There is no evidence to suggest that appellants were 'directed, required, or instructed,
by Government personnel to remove the obstructions orto pursue any

1 Woodcraft Corporationv. United State<, 146 Ct. Cl. 101

(1959)

J. A: Ro8s4 &Copan2j-

V. United States, 126 Ct. Cl. 323, 328130i'(1953)'.' Butste'Jarvi&Ma fal
g Cormpan ,,,,,
Inc., ASS
'4o. i723 (November' 26 1954),
on redongd erd ton': (
(aff'
4arch.. 7 923)
4

1 PIumsle

Ct. Cl. I5,
1941).

v United Statens, 226 U.S. 545, 548 (913); Langevin v. United ,States, 100;'
2-35 (194); United States v. Cunningham, 125 P; 2d 2
3-31 6(D.C Cir.:
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other given course of action with respect to them. What happened
simply was that appellants, being confronted with hindrances which
made the discharge of their contractual obligation to build the transmission line more expensive than would have been necessary if the
hindrances had not been there, took those steps that were chosen by
them, in the exercise of their own judgment, as seeming to offer the
most economical way for discharging that obligation in the face of such
hindrances.
These circumstances present none of the indicia of a change-either
actual or constructive. On the contrary, they are typical of a claim for
breach of contract. 5 Nor does the recovery sought consist, to any
significant degree, of compensation for damages caused by delay.
Fundamentally, the recovery sought is compensation for an increase in
the volume of working time needed in order to achieve the result prescribed by the contract, rather than compensation for deferment of
the calendar date by which such result could reasonably be. achieved.
In the last analysis, the claim here at issue is a claim for breach of
contract of a type as to which there is no applicable notice requirment
in or under the contract.
While the foregoing conclusion is necessarily dispositive of the question of notice in connection with the instant claim, the appeals. also
bring before us a claim for a time extension on account of inadequate
clearing. As this further claim is one to which the notice requirement
of Clause 5 does apply, it is appropriate that findings now be made as
to when notice was first given, whether it could have been given earlier,
and whether the Government was prejudiced by lack of notice.
Appellants vigorously contend that notice of alleged inadequate
clearing was repeatedly given at dates long prior to those found by
the contracting officer. However, the only specific evidence of such
earlier notice that has been adduced consists of a letter of complaint
sent to Bonneville's central office under date of October 11, 1954,
coupled with testimony to the effect that the same complaint was orally
communicated, at a somewhat earlier date, to Bonneville's Area Construction Superintendent for the area where Schedule III was situated.
The difficulty with this evidence is 'that the letter says nothing about
inadequate clearing. Its gravamen is that "as of this date, October 11,
there has been practically no clearing done from tower No. 1L0 to tower
No. 719, inclusive, and it is not ready for our construction crews, mean15,eaV and Company, IEcA-181 (March 28, 1961), 68 I.D. 94, 61-1 BCA par. 2988, 3
Gov. Contr. par. 28(j) Utah ConstructionaCompany, IBCA-t33 and 140 (June 10, 1960j
67
o.D.24 60-1 BCA par. 2649 2 Gov. ontr. par. 397; Flora Construction Company,
supra
note l1; York Tabulating Service, Inc., IBcA-126 (March. 7, 1958) 65 I.D. 120,.
5-1 BCA par. 1635 ; A. S. lorner Construction Company, IBCA-75 (December 20, 1956),
63 I.D. 401, 66-2 BCA par. 1115.
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ing that we have had to reorganize our job and by-pass this area completely." The terms of the letter, whether read by themselves or in
the light of the surrounding circumstances as shown by the record,
merely express a complaint that the clearing of the right-of-way from
tower 710 to tower 719 had not yet been performed. Whether it would
be adequate could not be known with certainty until the work had been
finished. Moreover, if the letter could be read as a notice of inadequate
clearing, the notice so given would cover, in any event, only the ten
towers therein mentioned. These comments are equally true of the oral
complaint to the Area Construction Superintendent. The Board finds,
as did the contracting officer, that notice of the alleged inadequate
clearing was first given orally late in June of 1955, and was first given
in writing by a letter dated July 11, 1955.
The contention of appellants that it would have been impractical
to give notice earlier because during the fall of 1954 they expected
that the defects in the clearing would ultimately be remedied, and
because during the ensuing winter and spring snow obscured the status
of the clearing, is likewise without merit. During the fall of 1954
appellants actually performed construction work at more than twothirds of the tower locations where it is now claimed that the clearing was deficient. By the end of October 1954, the portion of the
transmission line running from tower 725 to tower 757 had all its
towers in place. Of these 33 towers, 27 are included in the present
claim. By the same date the foundation excavations, at least, had
been started for 75 more towers, of which 61 are included in the present claim. Certainly, appellants could not have expected that more
clearing work would be done at locations, such as these, which not
only had been staked for construction by Bonneville, but at which
construction had been actually begun and, in some instances, carried
forward to the point where tower erection was complete. And, obviously, appellants were not prevented by the subsequent snow from
knowing how well or ill these 100-odd locations had been cleared when
appellants entered on them.
Prejudice to the Government from want of earlier notice is a more
difficult question. The Department Counsel point to two ways in
which such prejudice could conceivably assert itself if an attempt were
made to determine the amount of time or money allowable as an equitable adjustment for tower sites or assembly areas worked on prior to
the giving of notice, the first being inability to distinguish between
debris left by the clearing contractors and debris brought onto the
site or area by appellants, the second being inability to ascertain just
how much, or how little, actual trouble and difficulty the alleged inadequate clearing caused appellants.
696-701-68--3
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The applicability of the first of these arguments would necessarily
be limited to debris as such, that is, logs, uprooted stumps, and other
movable material. Rooted stumps, growing brush and other material
still attached to the ground could hardly be a consequence of appellants' operations. Moreover, following the giving of notice, Bonneville caused an on-the-site investigation to be made of the clearing
along the whole of the right-of-way for Schedule III. The inspectors who made this investigation included in their findings a number
of notations identifying particular items or piles of debris as having
been pushed into particular locations by appellants. From these notations it would seem that the inspectors were, as a practical matter,
usually able to identify the source of debris even at tracts on which
work had already been done by appellants. Finally, a tower-bytower examination of the clearing data submitted by the parties reveals that locations where placement of footings and erection of steel
had been completed at the time when this data was collected exhibit
a cleaner appearance, and are the subject of fewer criticisms from
appellants, than are locations which had not yet been worked at that
time. In this particular, Montgomery-Macri-Western would seem to
have done more injury to their own interests than to those of the
Government by their delay in bringing to light the instant claim.
The second of the arguments advanced by the Department Counsel
would have a gTeat deal of force if Bonneville had, after receiving
notice of the instant claim, made an effort to keep track of the costs
being incurred by appellants as a result of the obstructions alleged
to constitute inadequate clearing, at the previously unworked tower
sites or assembly areas. But, as far as the record shows, Bonneville
did not station inspectors at these sites or areas with instructions to
take notes upon the amount of any extra labor or equipment time
caused by such obstructions, nor attempt in some other manner to make
an analysis of the expense being incurred for the purpose of determining what part of it was attributable to such obstructions. Instead,
the reasonable cost of removing these hindrances, determined on the
basis of a comparison with other jobs involving similar vork, was used
as the foundation for the equitable adjustment allowed. This procedure would have been just as sound for locations that had been
worked on previously as for those that had not.
Clauses 3, 4 and 5 all contain provisions permitting the contracting
officer to allow claims that are asserted before the final settlement of
the contract, even though timely notices have not been filed, if he
determines that the facts justify a waiver of this failure. Such a determination, like other determinations made by a contracting officer,
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may be reviewed by this Board upon appeal. 1 6

In the making and
review of such a determination, the principal factor to be considered
is whether or not the untimeliness of the notice has prejudiced the
Government.:1 The facts outlined above indicate that here the Government has not been prejudiced. Hence, even if the facts were such
as to bring the instant claim within the application of one or the
other of these three clauses, the Board would hold that its consideration is not barred by lack of timely notice.
This brings us to the question of the extent to which the clearing
actually conformed to the applicable standards, as set out in the clearing specifications. The parties view these specifications in totally
different lights. Counsel for Montgomery-Marci-Western regard
them as a set of virtually immutable and universal rules, pursuant to
which, for example, "all" stumps, roots and brush must be grubbed out
of the tower sites, "all" logs, brush and debris must be removed from
the assembly areas, and "all" logs felled by the clearing contractors
must be removed from every portion of the central strips of the rightof -way. The Department Counsel, on the other hand, view the clearing standards as conferring on the Government a broad discretion to
require at any particular locality on the right-of-way either the maximum degree of clearing contended for by counsel for appellants or a
"minimum" degree of clearing that would reflect such considerations
as, for example, the need for leaving in place rooted stumps the grubbing of which would destroy survey markers or would create soil
erosion hazards.
In general, the interpretation placed upon the clearing specifications by the Department Counsel appears to be a sound one. It is directly supported by the provision in the "Work to be Done" section
that the clearing is to be performed "in accordance with these specifications or as may be directed by the contracting officer, and the provision in the "Special Areas" section that the contracting officer may
designate special areas where clearing shall be done "in accordance
with

specific istructions

from the, contracting officer."

It

is inferen-

tially supported by other portions of the clearing specifications, such
as the provision in the tower sites paragraph of the "Central Strips"
section that the contractor "shall exercise caution to avoid undue
disturbance of the ground surface which would necessitate revision of
tower foundation design, the provision in the "Soil Erosion" section
i Monarch Lumber Company, IBCA-217 (May 18, 1960), 67 I.D. 198, 200-03, 60-2
BCA par. 2674, 2 Gov. Contr. par. 290.
17Monarch Lumber Company, supra note 16; Flora Construction company, supranote 11;
see MoWaters and Bartlett, IBCA-56 (October 31, 1956), 56-2 BCA par. 1140.
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that clearing within national forests shall be "so conducted as to mnznirnize as far as practicalthe damage to the soil and to prevent gulying
and the creation of other conditions conducive to soil erosion," and
the provision that in the snow slide area along the Great Northern
Railroad stumps shall be cut high "in order to reduce the danger of
snow slides reaching the tracks." That the tower sites and assembly
areas were not necessarily to be stripped entirely clean is indicated by
the presence in the construction contract of provisions to the effect
that appellants' unit prices for footings were to cover such "incidental" work as "removing from the site and burning of all disturbed
roots, stumps and brush." s
A good example of a "ininnum" application of the clearing specifications is afforded by tower 699. Here, the clearing contractor was
specifically directed not to grub the tower site, but to cut the stumps
as nearly flush with the ground as possible. The reason for this was
that the site contained certain huge stumps, removal of which would
have so impaired the bearing value of the soil as to necessitate finding
another location for the tower. In the circumstances this was an
appropriate application of the clearing specifications, and whatever
increased expense appellants may have sustained by reason of the
presence of the stumps was "damnum absque injuria."
There is, however, another side to the coin. The clearing specifications clearly evince an intent that facilitation of the subsequent line
construction operations is to have a prominent place among the considerations governing their application. Thus, the section entitled
"Intent of Plans and Specifications" states that the clearing is to be
"in full compliance with plans, specifications, and directions of the
contracting officer, so that when this contract is complete the right-of'tvay 'will be ready for erection of structures and stringing of conductors for the transmission line." Similarly, the section entitled
"Objective" lists as an objective of the specifications the clearing of
central strips "which will be utilized for access during construction
and maintenance," and "which will permit the conductor to be laid on
the ground and then raisedinto position without injury or catching on
forest debris." While the clauses just quoted do not appear in the
Jarnain contract, this omission is counterbalanced by the fact that
the clause "or as may be directed by the contracting officer" likewise
does not appear in that contract. From the whole tenor of each contract, it is reasonable to infer that a "minimum" application of the
clearing specifications was contemplated only in situations where such
ml Paragraphs 7-107-A and 7-107-H of the specifications.

MONTGOMERY-MACRI CO. & WEST. LINE CONST. CO., INC.

242]

261

June 28, 1963

application would not have an adverse effect upon the subsequent line
construction operations or where, as in the tower 699 situation, such
application would be a reasonable means of avoiding obstacles or objections to the building of the transmission line or of minimizing
hazards or injuries caused thereby.' 9 .
The Board also agrees with counsel for appellants that the tower
sites paragraph of the "Central Strips" section extends to the removal
of imbedded roots, even though roots are not expressly mentioned
therein, since the paragraph calls for "grubbing" of the tower sites.
There appears to be an established usage among persons coucerned
with the clearing of rights-of-way through the forests of western
Washington that "grubbing" is to be regarded as comprelending the
removal of imbedded roots.2 0 The recognition by the Board of this
meaning of "grubbing" is, of course, subject to our previous recognition of the' authority of the contracting officer to permit "minimum"
clearing in appropriate circumstances, as outlined above.
The record contains data with respect to the adequacy of the
clearing at each individual tower site and assembly area on Schedule
III. It contains a set of charts, one for each tower, on which are
marked the position, size and quantities of the various stumps, logs
and other obstructions, as determined by an investigation made by
employees of Montgomery-Macri-Western during late July and early
August of 1955. It also contains a set of charts, covering all of the
towers except the last 40 at the westerly end of the schedule, on
which are marked the position, size and quantities of the various
stumps, logs and other obstructions, as determined by an investigation
made by Bonneville inspectors at a later date in August, 1955. The
inspectors' findings, to which reference has already been made, are
sometimes in substantial agreement with those of appellants' employees, and sometimes widely divergent. There is also a set of
photographs showing the condition of the clearing at each tower on
the schedule made by Bonneville employees in August, 1955.
In addition to this systematically compiled and arranged data,
the record contains numerous other photographs of, or documents
pertaining to, particular tower sites or assembly areas, and a great
deal of oral testimony by witnesses for each party as to the status of
the clearing at particular locations, or as to the practical significance
of the conditions revealed by the charts, documents, and photographs.
19

Cf. rst-Citizens Bank £ Trust Company . UniteS States, 110 Ct. Cl. 280, 293-297,

312-14 (1948).
20 See

Cervien v. Erickson Construction Company, 94 Wash. 500, 12 Pac. 567 (1917).
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The contracting officer made his allowance of $4,534 with respect
to the instant claim after three of the top construction engineers in
Bonneville's central office had personally examined the adequacy of
the clearing at various locations on Schedule III. He also had available the sets of charts prepared, respectively, by appellants and by
Bonneville, and the set of photographs made by the latter. Because
of the lack of timely notice, he limited eligibility for an equitable
adjustment to tower sites on which footings had not been excavated
prior to July 1, 1955, and to assembly areas on which steel had not
been assembled prior to that date. Out of the 18 tower sites which
met this test, the contracting officer determined that 13, or about
72 percent, had not been cleared in the maimer which ordinarily would
have been anticipated.21 Out of the 48 assembly areas which met this
test, he determined that 30, or about 62 percent, had not been cleared
in the manner which ordinarily would have been anticipated.12 That
the contracting officer, with ample documentation at hand, and with
consideration limited to locations where work was begun only after
notice, found an equitable adjustment to be due for these high percentages of the locations considered is a persuasive indication that
the clearing on Schedule III was frequently below the level which,
in the opinion of Bonneville, a line construction contractor would
ordinarily anticipate.
The data mentioned above, as well as the contracting officer's
findings, show convincingly that there were deficiencies in the clearing
of the right-of-way of a nature that would necessarily add to the
expense of constructing the transmission line. The evidence is sucient to overcome any inference of lack of harm that otherwise might
have been drawn from the failure of appellants to protest to Bonneville against the inadequacy of the clearing until most of its alleged
ill effects had been sustained, or from the paucity of the comments
about the clearing that appear in the contemporaneous records kept
by appellants' field employees. 2 3
Appellants contend that out of the 152 towers on Schedule III
there was inadequate clearing at 126. The Board has carefully examined the evidence as to the status of the clearing of the tower
sites and assembly areas at all of these 126 locations. We find that
at 73 tower sites, in addition to the 13 for which allowance was made
21 These 13 tower sites were those at towers 606, 607, 608, 609, 610, 614, 618, 619, 620,
622, 623, 624 and 630.
22 These 30 assembly areas were those at towers 606, 607, 610, 611, 618, 619, 621, 622,
623, 629, 630, 632, 633, 634, 635, 664, 669, 670, 674, 704, 706, 707, 708, 709, 710, 711, 712,
713, 714 and 715.
e3
or the rule with respect to such inferences see Claim 1-A in IBCA-77, upra note 1.
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by the contracting officer, the clearing did not measure up to the
standard set by the clearing specifications, as herein construed.2 4 We
find that at 32 assembly areas, in addition to the 30 for which allowance was made by the contracting officer, the clearing did not measure
up to the standard set by the clearing specifications, as herein construed. 2 5 There are, of course, some situations where the clearing
was on the borderline between-adequacy and inadequacy, and these
we have attempted to allocate equitably between the parties. And in
making our determinations we have perforce applied the rule that
appellants have the burden of proving both the- validity and the
quantum of their claims.
There remains the question of what amount is due appellants with
respect to the inadequately cleared locations.
Montgomery-Macri-Western have presented a tower-by-tower tabulation of the costs they assert were actually incurred for excavation,
placement, and backfilling of the footings, and for assembly and erection of the steel framework, at each of the 126 towers for which they
seek additional compensation. The actual costs so tabulated aggregate $513,520.10. Appellants have also presented a tower-by-tower
tabulation of the costs they assert were duly estimated, in making up
their bid, for the footing and steel work at each of these 126 towers.
The estimated costs so tabulated aggregate $342,932.06. By taking
the difference between these two figures, that is, $170,588.04, and by
adding to it $25,588.21 (15 percent of $170,588.04) as an allowance
for overhead and profit, appellants obtain a total of $196,176.25. This
is the amount they assert to be due.
The foregoing method of computation is not ordinarily considered
to provide an acceptable basis for determining the amount of the additional compensation to be paid as damages for breach of contract or
as an equitable adjustment under a contract. 2 6 A method of computation frequently used in such a case as this is to measure the amount due
24These 73 tower sites are those at towers 611, 628, 629, 631, 632, 633, 640, 645, 648,
649, 653, 654, 655, 656, 661, 662, 664, 667, 668, 669, 670, 671, 672, 673, 674, 675, 676,
67S, 679, 6SO, 682, 68, 685, 69,6, 697, 700, 701, 702, 703, 704, 706, 707, 708, 709, 710, 711,
712, 713, 714, 715, 716, 717, 719, 720, 723, 724, 727, 730, 731, 733, 734, 735, 737, 739,
740, 742, 743, 745, 747, 748, 749, 751 and 756.
25These 32 assembly areas are those at towers 620, 624, 647, 648, 649, 651, 653, 659,
66S, 671, 673, 676, 683, 690, 92, 693, 695, 699, 701, 702, 703, 716, 717, 720, 729, 731,
732, 734, 741, 742, 747 and 748.
2 F. X. McGrawt and Company v. United States, 131 Ct. Cl. 501,. 510-12 (1955) Henly
Construction Company, IBCA-249 (December 7, 1961), 68 I.D. 348, 361-621, 61-2, BCA
par. 3240, 4 Gov. Contr. par. 49(b), aff'd on reconsideration (April 27, 1962), 69, I.D. 43,
45, 1962 BA par. 3341, 4 Gov. Contr. par. 49(c); Holly Corpoiration, ASBCA No. 3626
(June 30, 1960), 60-2 BCA. par. 2685, affI'd o reconsideration, (January 18, 1962), 1962
BCA par. 3272; Roy L. Bair & Company, Eng. C&A Nos. 914 and 927 (September 7, 1956).
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by the difference between the costs that would have been incurred by
the contractor if the job specified in the contract had not been interfered with, changed, or otherwise affected by the compensable event in
suit-sometimes called the "as specified" costs-and the costs that
were necessarily and reasonably incurred by the contractor in performing the job under the circumstances under which it actually had to be
performed as a result of such compensable event-sometimes called the
"as performed" costs.2T While the two methods have a deceptive similarity of appearance, the estimated costs developed by appellants are
in reality less inclusive than the "as specified" costs defined above, and
the actual costs so developed are in reality more inclusive than the "as
performed" costs thus defined. The method used by appellants might
aptly be called the "total loss" method, since it tends to provide recoupment not only for losses sustained as a result of acts or omissions of the
Government, but also for all other losses sustained in connection with
the contract work. However, it is most frequently known as the "total
cost" method of computation.
The first basic fallacy of the "total cost" method is that it overlooks
the necessity for proof that the costs used in making ip the claimant's
bid were soundly and properly estimated. More than one contractor
has been known to make inadvertently a bid that was far below the
reasonably foreseeable costs of doing the job. More than one contractor has been known to unbalance deliberately his bid by overpricing
,some items and underpricing others. The amount that would have
hadto be spent in performing-the job had therebeen no breach, change,
or other occasion for an award of additional compensation is not to be
measured merely by the claimant's bid, but, rather, is the amount that a
prudent contractor would have estimated reasonably as being the cost
of perfornance. 2 8
A second basic fallacy of the "total cost" method is that it overlooks
the necessity for proof linking the actual costs with their alleged cause.
Some, or perhaps all, of the increase in expense may have been incurred
because of happenings such as equipment breakdowns, inefficiency of
labor, bad weather, or acts of third parties, that, in the circumstances
of the particular case, have no relationship to the breach of contract,
27See S. N. Nielsen Company v. United States, 141 Ct. Cl. 793 (1958); General Contracting Corporation v. United States, 96 Ct. Cl. 255, 276-77 (1942) ; Henly Construction
Company, upra note 26; . M. Co. Manufacturing Inc., ASBECA No. 2883 (November 7,
1957), 57-2, BCA par. 1505.
:28 S.
. Nielsen Company v. United States, supra note 27; MacDougald Construction
Company v. United States, 12 Ct. CL. 210, 260-62 (1952) ; Great Lakes Dredge and DOCk
Company v. United States, 119 Ct. Cl. 504, 558-60 (1951), cert. denied 342 U.S. 953
(I952) ; General Contracting Corporation v. United States, supra note 27; Levering Garrigues Company v. United States, 73 Ct. Cl. 566, 75 (1932).
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change, changed condition, or other compensable event on which the
claim is founded. Even when such a relationship does exist, some of
the items of expense may have been improvidently or unnecessarily
incurred. Only those actual costs that were caused by a compensable
event and that are reasonable in nature and amount may be allowed. 2 9
The decision in Oliver-Finnie Company v. United States, 279 F. 2d
498, 505-06 (Ct. Cl. 1960), does not abandon either of these substantive
"as specified" and "as performed". requisites for an award of additional compensation. It stands at most for the proposition that the
"total cost" method may be followed in a case where the contracting
officer has made no finding as to amount and where there is no proof
that the bid was too low or that the actual costs claimed are too high.
In the instant case there is a pertinent finding by the contracting
officer. Nor does Farnsworth & Chambers Company, ASBCA No.
5988 (August 16, 1960), 60-2 BCA par. 2733, abandon these substantive requisites. It stands merely for the proposition that the "total
cost" method may be followed if the contracting officer has utilized
it, since before doing so he presumably satisfied himself that the bid
was not too low and that the actual costs claimed are not too high. In
the instant case the contracting officer expressly refused to utilize that
method. Thus, neither decision is applicable here, and, if it were,
would do no more than shift the incidence of the burden of proof,
by placing upon the Government the burden of disproving appellants'
figures, in lieu of requiring appellants to prove the correctness of those
figures. The limited scope of each decision is indicated by the fact
that Oliver-Finnie characterizes the "total cost" method as being "by
no means satisfactory," while Farnsworth& Chambers says of that
method:
Ordinarily, we do not accept this basis for computing the amount of an
equitable adjustment. This is for two reasons: (1) it presupposes that, the
contract price is a reasonable price which may or may not be true, and (2) it
presupposes that all of the increase in cost is traceable to the change or other
contract action for which an equitable adjustment is being sought. This, likewise, may or may not be true. * *
:
In the instant case appellants have offered no satisfactory proof

that the cost increases reflected in their actual cost figure of $513,520.10
include only cost increases attributable to inadequate clearing of tower
sites and assembly areas, and exclude any cost increases that were not
caused by the Government.
29MacDongald Construction Company v. United States, supra note 28; Great Lakes
Dredge and Dock Company . United States, supra note 28;
enty Construction Cornpany, supra note 26.
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Appellants' managing partner testified, it is true, that the
$513,520. 10 did not include costs attributable to those errors of appellants that he was "absolutely familiar with" at the time when the
actual costs were computed. However, he was not regularly present
at the job site until the winter of 1955-56, depended on his subordinates for information as to what went on there, and plainly had only
limited familiarity with the extent to which errors were committed.
His statement is not corroborated by work sheets or other records
showing how much or how little was deducted for contractor errors
in computing the actual costs. In any event it falls a good deal short
of an assertion that deductions had been made for all errors of appellants and for all other increased costs not caused, directly or indirectly,
by the Government.
Appellants' own documents indicate, moreover, that the $513,520.10
contains substantial amounts of increased costs for which appellants
were responsible. These documents, as put in evidence, include the
daily slips that were prepared by appellants' foremen to account for
the time of the men and equipment assigned to their respective crews,
and that were later used in computing the job costs. A number of
the slips contain notations explaining the reasons why a higher degree
of productivity was not being attained, or explaining other problems
that were bothering the foremen. Also in evidence is a diary covering nearly the entire period of contract performance kept by one of
the general foremen. There are in the slips and the diary a bare handful of references to inadequate clearing. By way of comparison, there
are a legion of references to equipment breakdowns. A reading of
the entries strongly suggests that far more labor and equipment hours
were unexpectedly lost because of equipment breakdowns than because
of inadequate clearing, and other evidence points to a like conclusion.
From the whole record it is readily apparent that appellants' actual
cost figure greatly overstates the increased costs attributable to inadequate clearing.n
Appellants have also offered no satisfactory proof that their estimated cost figure of $342,932.06 is based upon a reasonable evaluation
of all the cost factors affecting the job that were known, or should
have been foreseen, during the bidding period.
The evidence as to how the $342,932.06 was derived is very confused. Sometimes appellants' witnesses seem to say that this figure
is based upon the work sheets used in computing their bid, but these
sheets were not put in evidence and, as will be seen, the facts are
inconsistent with such an ancestry. The estimated cost of the foot30 Of. John A. Johnsm Contracting. Corporation v. UniteS States, 182 Ct. Cl. 645, 654
(1955).
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ing and steel work for the 152 towers on Schedule III is put by
appellants at $410,635.26, the difference between this sum and
$342,932.06 being the estimated cost for the 26 towers not included in
the present claim. But the amount actually bid by appellants for
the footing and steel items of Schedule III totaled $677,100.10, or
approximately 65 percent more than the $410,635.26 which appellants
now give as their estimated costs for the same work. The bidding
occurred at a time when competition for Bonneville transmission line
construction jobs was keen, and it is inconceivable that a bid which
contained so great a margin for profit as that inherent in this 65
percent differential would have turned out to be the lowest on the job
here involved. It is true that appellants' estimated cost figure, like
their actual cost figure, does not include any allowance for materials
or for overhead. However, the materials furnished by appellants
in the course of performing the footing and steel work were small in
amount, and probably increased the estimated costs by a good deal
less than 10 percent. Appellants' concept of a reasonable allowance
'for overhead is suggested by the fact that they are now seeking a
single allowance of 15 percent to cover both overhead and profit.
Thus, it seems clear that appellants' bid must have been based upon
estimated costs (before allowances for materials, overhead and profit)
considerably higher than the figure of $342,932.06 used in computing
the instant claim. If not, then appellants greatly underestimated-the
foreseeable costs of the job.
On the other hand, there is some testimony to the effect that this
figure represents an estimate, compiled after the job had been completed, of what the work would have cost if there had been no defects
in the clearing. The evidence is, however, so uncertain that it fails
to reveal whether the estimate resulting from this supposed afterthe-fact review of what the job should have cost was higher or lower
than the original bid estimate. Assuming that such a review was
made, there is an utter lack of any supporting data from which its sufficiency and impartiality might be judged.
Appellants' presentation, moreover, contains a compilation of the
actual costs and the estimated costs at 22 towers on Schedule III
which appellants regard as having been properly cleared and which,
therefore, are not included in the present claim2' According to this
compilation, the actual costs were $63,407.19 and the estimated costs
3t The four
remaining towers are excluded because they were the subject of alleged
cost increases which appellants attribute to changes, subsurface conditions, or other circumstances unrelated to clearing.
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were $58,672.26, thereby resulting in an excess of actual costs over
estimated costs of $4,734.93, or approximately 8 percent. The compilation, however, appears to omit certain items of expense, such
as backfill, from the actual costs. If all the omitted items were taken
into account, at the same ratio as that used in appellants' computations for like items at the other towers, the excess of actual costs over
estimated costs would be $12,705.21, or approximately 22 percent.
It is thus apparent that appellants' estimated costs are unrealistically
low, not merely for the towers included in the claim, but even for
the towers as to which no complaint of improper clearing is made.
:We do not disagree with the testimony in which appellants' witnesses described at least a dozen different construction operations,
the cost of each of which could have been increased by inadequacy of
clearing. But appellants kept no records from which it would be
feasible to determine, even by a rough approximation, how many
instances there were in which any one of these operations had actually
been hampered by inadequacy of clearing. And the isolated instances
which its witnesses were able to recall obviously could account for no
more than a small fraction of the amount claimed.
Counsel for Montgomery-Macri-Western urge that we should not
insist upon too high a standard of proof of costs because the necessity
for proving costs was brought about by the Government, citing
Douglas Aircraft Companky, Inc. v. United States, 95 Ct. C1. 140
(1941.) That case does not appear to be in point. It involved a situation where the avoiding of a contract, at the instance of the Government, made it necessary for the contractor to seek compenation on a
quantuwn meruit basis for the work previously performed under the
contract. Hence, the contractor was obliged to prove the costs of
work for which, while performance was being made, it had no occasion
to keep cost records, since, if the contract had not been avoided, the
work would have been paid for at the contract price. The present
claim, on the other hand, is for compensation over and above the
contract price on account of hindrances that prevented performance
of the contract work in the most economical way. Such a claim,
whether viewed as being for a breach of contract or for an equitable
adjustment under the contract, is a claim as to which proof of costs
has been traditionally required, both by courts and boards of contract
appeals. At the time when the hindrances in question were encountered, appellants had every reason to anticipate that the amount of the
costs generated by such hindrances would ultimately need to be proved
if compensation were to be obtained for them. Nor did the action of
Bonneville in failing to have the right-of-way more adequately cleared
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place appellants under any disadvantage in keeping cost records, or
in otherwise assembling proof of the added expense occasioned by such
failure. Therefore, there is no justification for relaxing the standard
of proof.
Since Montgomery-Macri-Western have submitted no adequate
proof of the amount due them, we turn to the Government's figures.
The contrating officer's allowance of $4,534 was computed on the
basis of the prices paid by Bonneville for clearing work on other
transmission lines. For the tower sites the basic price used was $118
per site. This price was increased by 100 percent because of the more
difficult terrain on the Chief Joseph-Snohomish line, and because of
an intervening increase in costs. The resulting $236 was then decreased
by 50 percent on the ground that at least. half of the work at each of
the inadequately cleared tower sites had been correctly done by the
clearing contractors, thereby leaving $118 per site as the final figure.
For the assembly areas the basic price used was $1,500 per acre. This
price was the average sum paid for clearing a right-of-way running
alongside that of the Chief Joseph-Snohomish line, and hence, did
not need to be adjusted for difference in terrain. Because the intervening increase in costs appeared to be fully offset by a rise in the market
value of the cut timber (which clearing contractors are customarily
accorded the right to salvage and sell) no adjustment was made for
such increase. Since disposal of waste material was considered to
be the only significant portion of the' clearing work left undone at the
inadequately cleared assembly areas, and since Bonneville in making
payment for clearing work had long recognized the disposal of waste
material as representing approximately 30 percent of the costs involved in a clearing job, a like percentage was applied to the $1,500
figure, thereby establishing $450, per acre as the price for waste material disposal. After considering other factors deemed pertinent, including the increment in costs resulting from the necessity for moving
appellants' crews from area to area and the reduction in costs resulting
from the fact that only some of the waste material had to be disposed
of by appellants, the $450 figure was increased to $500 per acre. There
being one-fifth of an acre in each assembly area, the final figure was
$100 per assembly area. Thus the amount allowed was, for the tower
sites 13 times $118, or $1,534, and for the assembly areas 30 times $100,
or $3,000, a total of $4,534.
As the. foregoing summary indicates, a considerable measure of
judgment is reflected in the Bonneville computation. The evidence
does not provide data on which we could independently review the
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soundness of that judgment, but it does indicate that the conclusions
reached were based on practical experience in the field of clearing
costs and were arrived at objectively. In the last analysis the unpersuasiveness of appellants' evidence leaves Us only the choice of relying
upon the Bonneville computation or of making no allowance at all.
We think that computation has enough support in the record to justify
the former alternative.3 2
The additional compensation due appellants for the 86 inadequately
cleared tower sites, accordingly, is found to be $10,148 (86X$118)
and the additional compensation due appellants for the 62 inadequately cleared assembly areas, accordingly, is found to be $6,200
(62 X$100).
The Board determines, therefore, that Claim A-i is allowable in
the sum of $16,348, of which $4,534 was allowed by the contracting
officer, leaving $11,814 as the remainder due appellants.

Claim A-@
Central Strips
This claim is for the sum of $202,992.80, none of which was allowed
by the contracting officer. 3 3 The claim arises out of alleged inadequate clearing of the central strips of the right-of-way for Schedule
III. These strips constituted, in effect, a ribbon of specially-cleared
land, 70 feet wide, that extended from tower to tower directly underneath the space where the conductor was to hang.
The incidents of the claim for the central strips largely parallel
those of the claim for the tower sites and assembly areas. The standards governing the clearing of the central strips are included in the
excerpts from the clearing specifications that are quoted in our discussion of Claim A-1. Appellants' allegations are to the effect that the
central strips in many of the spans on Schedule III contained brush,
felled logs, uprooted stumps, and other obstructions improperly left
by the clearing contractors, and that the presence of this undesired
material impeded the free passage of men and equipment, increased
the hazard of snagging or abrading the wire while it was being pulled
32 See Henly Construction Comparny, supra note 26; Caribbean Construction Corporation, IBCA-90 (Supp.) (September 22, 1959), 66 I.D. 334, 59-2 BCA par. 2322, 1 Gov.
Contr. par. 666; Holly Corporation,spra note 26.
3 This claim was denied in the finding of facts dated February 29, 196, and the denial
was reaffirmed by the contracting officer in the supplement to such finding dated April 16,

1956.
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out, and, in general, added greatly to the cost of stringing the conductor. The contracting officer, on the other hand, found that in the
clearing of the central strips there was no material deviation from
the applicable specifications.
With respect to the issue of notice, the pertinent facts are essentially
the same as those stated in the discussion of Claim A-i. Hence, the
Board holds that the instant claim is not barred by reason of any
failure to give notice.
With respect to the adequacy of the clearing, the general observa-.
tions as to the proper application of the specifications made in the
course of our discussion of Claim A-i are equally relevant to the
central strips. The two sets of charts mentioned in that discussion
include notations as to the adequacy of the clearing on the central
strips which cover, in the case of the Montgomery-Macri-Western
charts, all of the spans on Schedule III, and, in the case of the Bonneville charts, nearly all of those spans except the 40 most westerly ones.
There is also much oral testimony and photographic evidence bearing
upon the clearing of the central strips.
Application of the clearing specifications to the evidence has required the resolution of certain recurring problems that deserve
specific mention. In the main, these stem from the provision in the
"Central Strips" section that:
All waste material existing on the ground and a waste material created by
the contractor shall be burned with the exception of individual down logs over
eight inches in diameter which have not been disturbed by the contractor and
which will not make the central strips impassable to construction vehicles.

This provision, when read in the light of the "Definition of Terms"
section, called for the removal of logs exceeding eight inches in diameter that were present on the central strips when the right-of-way was
first entered by the clearing contractor if such logs either (1) were
disturbed by him, or (2) would make impassable to construction
vehicles a locality which otherwise would have been passable to such
vehicles. On the other hand, it called for the removal of logs exceeding eight inches in diameter that were felled by the clearing
contractor irrespective of whether such logs affected the passability
of the central strips, and called for the removal of all other waste
material irrespective of who had created it or how it might affect
passability.
The Board, however, cannot read into the word "individual," as
used in this provision,- a requirement that the clearing contractor
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must remove logs present at the time of his entry merely because they
happened to be lying in piles or jumbles, or to be crisscrossed, or
to be touching one another in some other way. Nor can the Board
read into the clearing specifications a general requirement that any
material which would prevent the passage of construction vehicles or
would create a hazard of injury to the conductor must be removed
from the central strips, even though the material belongs to a class,
such as pre-existing stumps or snags less than 8 feet high, as to which
there is no specific requirement for removal in the clearing specifications. Conversely, the impassability of a particular area would not,
by itself, justify leaving in that area logs felled by the clearing contractor or waste material other than logs, if such logs or waste material would constitute a substantial hazard to subsequent line construction operations, as, for example, by snagging or fouling the
conductor while it was.being strung.
There appear to have been some instances where logs that should
have been disposed of by the clearing contractors, but that were nevertheless left on the central strips, turned out to be useful for lagging
purposes. These instances, however, were limited as well as fortuitous. The evidence shows that appellants had available a number
of devices-sometimes called lagging jacks-designed to hold the conductor above the ground at places where injury might otherwise occur, that appellants regarded such devices as the preferable method
of lagging the conductor, that logs on the central strips interfered
with the placing of the lagging jacks, and that appellants used the
latter to a substantially lesser extent than would have been the case
had fewer logs been left on the central strips. The evidence also
shows that the logs sometimes contained pitch or other substances
capable of injuring the conductor, that they were scattered about in a
random manner which often necessitated considerable rearrangement
before they could be used as lagging, that they did not hold the conductor as high as lagging jacks would have done, and that the latter
were on the whole a superior means of protecting the conductor
against deleterious contacts. All things considered, the logs left on
the; central strips would seem to have been of little real advantage
to appellants for lagging purposes, except possibly in a few hardto-reach areas where lagging jacks would have had to be packed in
by hand.
A portion of the right-of-way that presents special problems is the
snow slide area along the Great Northern Railroad between tower 619
and tower 632. In some of the spans within this area quantities of logs
felled by the clearing contractor were left on the central strips. This
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deviation from the general requirements of the "Central Strips"
section is not justified by the specific provision (appearing at the end
of the excerpts from the clearing specifications) for this snow slide
area, since that provision merely prescribes a stump height of six
feet in lieu of the two feet that would otherwise be required. The
evidence offers no indication of the making of any systematic attempt
to arrange the logs in formations that would tend to hold the soil in
place, or to retain snow, or to forestall the possibility of the logs themselves rolling down the steep slopes. Even less is there any indication
of an attempt to arrange the logs in formations that would tend to
combine the objective of facilitating line construction operations with
the objective of conserving soil and moisture. In general, these logs
appear to have been more a hindrance to the stringing of the conductor than they were a protection against snow slides or soil erosion.
The situation, therefore, is one in which the deviation from the requirements of the "Central Strips' section cannot be justified as a
reasonable exercise of the authority reserved to the contracting officer
in other provisions of the clearing specifications.
The situation just discussed should not be confused with the piles of
logs found alongside the railroad tracks at certain places in the same
area. At these places the Great Northern Railroad had caused logs
to be arranged in piles for the planned purpose of protecting the
movement of its trains against snow slides. These piles were mostly
outside the central strips, and were composed of logs not felled by
the clearing contractor. The only place where the log piles created
by the railroad appear to have had any effect upon appellants' work
is at the point where the transmission line crossed the railroad tracks
in the span between towers 631 and 632. The retention intact of
these purposefully created piles was a reasonable precaution, well
within the authority of the contracting officer under the clearing
specifications.

Another portion of the right-of-way that has proved to be especially controversial is the Index Ridge area, running from about tower
709 to tower 18. At the time when this area was cleared, there
was no access road leading to towers 710, 711, 712, 713 and 714, and,
therefore, no readymeans through which fire-fighting apparatus could
reach the vicinity of these towers in the event burning operations got
out of control. Because of this' special hazard, Bonneville directed
the clearing, contractor not to burn the logs felled by him, but, instead, to place them on the sides of the right-of-way outside the enl
tral strips. This was done. Subsequently, the contract between
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Bonneville and Montgomery-Macri-Western was amended so as to
provide for the construction by the latter of an access road to the five
towers mentioned.34 While constructing this road appellants pushed
into the central strips a number of the logs that the clearing contractor
had placed outside those strips, together with debris resulting from
the road-building operation itself. Much of the terrain between the
five towers mentioned would have been impassable to construction
vehicles in its natural condition. In essence, the situation is one where
there was a valid reason for not burning logs, where the central strips
themselves were cleared of all logs that had been felled by the clearing contractor or that impeded impassability, and where the waste
material subsequently found on the central strips was put there by
appellants themselves. It necessarily follows that no additional compensation is allowable for any of the spans between towers 710, 711,
712, 13 and 714. The other parts of the Index Ridge area did not
involve comparable problems, and had some spans with clearing deficiencies, such as, for example, the leaving of excessively high stumps.
The particular spans on Schedule III where there was allegedly
inadequate clearing are not enumerated by appellants. The charts
prepared from the data collected by their employees contain notations
of inadequate clearing for approximately 64 of the 151 spans.
The Board finds, upon the basis of the whole record, that in 22 spans
the clearing of the central strips did not measure up to the standard
set by the clearing specifications, as herein construed. 3 5 In making
this determination, we have followed the same principles concerning
borderline situations and burden of proof as in the case of the tower
sites and assembly areas.
With respect to the amount of the additional compensation due, appellants' evidence is even less persuasive than in the case of Claim
A-i. It consists of little more than a statement of the total number
of man hours and equipment hours alleged to be attributable to clearing deficiencies on the central strips, together with information as to
the average hourly rate of pay and the hourly equipment charges.
The testimony of appellants' managing partner indicates that this
statement was compiled by estimating in percentage terms the extent
to which the total costs of the job had been increased by inadequate
clearing of the central strips. What the percentages were is nowhere
a This road, also figures in Claims F-2 and E-5.
05These 22 spans are those which begin, respectively, at towers 619, 620, 62i, 622, 623,
624, 625, 628, 630, 63,2?, 663, 672, 700, 708, 709, 715, 716, 718, 740, 750, 754 and 756,
and which end, respectively, at the next higher numbered tower.
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stated, and how they were calculated is nowhere explained. Thus the
statement fails to possess even the appearance of certainty and substantiation. Furthermore, as pointed out in the discussion of Claim
A-i, there is persuasive evidence that appellants probably would have
sustained a substantial loss on the job in any event because of factors
not chargeable to the Government, such as the numerous serious
breakdowns of equipment. In the light of these facts it would be
impossible to accept any computation based on the concept that appellants' bid prices were all soundly estimated, that its actual costs
were all prudently incurred, and that any excess of the latter over the
former should be borne by the Government.
In the absence of better evidence, the Board considers that the figure
of $500 per acre applied to the assembly areas by both the contracting
officer and the Board is a fair measure of the additional compensation
due for the central strips. There are, to be sure, some differences.
For example, the clearing specifications required all logs to be removed
from assembly areas, but permitted certain logs to be left on the central strips, thus presumably making the latter somewhat less expensive
to clear to the prescribed standards. On the other hand, appellants
frequently had to provide their own access road spurs into assembly
areas, and in the course of so doing could sometimes effect economies
by cleaning up these areas as a part of the road-building operation.
In total effect the differences do not appear substantial enough to
call for application to the central strips of some figure other than $500
per acre.
The Board has not attempted here to take account of the fact that a
large, but unspecified, portion of the $202,992.80 included in the instant claim is for general cost increases attributed to the severe winter
weather that prevailed while the final portions of the contract work
were being performed, rather than for cost increases directly and solely
traceable to inadequate clearing of the central strips on Schedule III.
The extent to which the responsibility for the winter costs rests upon
Montgomery-Macri-Western on the one hand, or upon Bonneville on
the other, is a complex problem which can be soundly analyzed only
in the light of the total impact upon the contract work of the various
transactions involved in the present appeals. Hence, the question of
winter work is being reserved for consideration in the last section
of this opinion.
The central strips of the 22 spans where there was inadequate clearing have an aggregate length of 23,554.6 feet and an aggregate content
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of approximately 37.85 acres.6 At $500 per acre, the additional compensation due appellants for inadequate clearing of the central strips
amounts to $18,925.
- The Board determines, therefore, that Claim A-2 is allowable in the
sum of $18,925.

Claim A-3
Acoess Road

8C

This claim is for the sum of $3,500, none of which was allowed by
the contracting oficer. 7 It is based upon the alleged unusable condition of an access road leading to towers 628, 629, and 630.
The contract permitted Montgomery-Macri-Western to utilize
Bonneville access roads for trucking in materials and for other operations incident to the performance of the contract work, but left with
them the responsibility of providing such additional roads or other
access facilities as might be needed.3 8 While most of the towers were
near Bonneville access roads, in existence or under construction when
the contract was awarded, there were some notable exceptions. One
of these was a steep and rocky ridge where towers 628, 629 and 630
were to be built. Appellants, when estimating their bid, planned upon
rigging overhead cables to tall trees or spars so as to be able to move
equipment and materials to'and from these sites through the air-a
procedure known as "skylining" or "highlining."
Bonneville, however, determined to have built into this area an
access road, which came to be designated as Access Road 28C. Bids
for its construction were solicited shortly after appellants had been
awarded their contract for the line construction job. Appellants submitted a bid for the access road, but the successful bidder was Washington Utilities Construction Company, the clearing contractor for
this portion of Schedule III. Appellants' bid included, pursuant to
a request contained in the invitation, a quotation of the amount which
they would be willing to have deducted from the contract price for
the transmission line if the access road were built by others and made
11These figures are exclusive of those portions of the spans that fall within the tower
sites and assembly areas, as measured by a 120-foot square at each tower, since compensation for any inadequate clearing within such squares or their equivalents is provided under
Claim A-.
I
87 A time extension on account of the circumstances out of which this claim arises was
denied by the contracting officer in his letter of February 29, 1956. That letter has been
treated in the course of the appeal as also denying, by necessary implication, additional
compensation on account of such circumstances. See Cow ant Haddow, IBCA-155 (March
26, 1959), 66 I.D. 9,7, 105, 59-1 ECA par. 2111, 1 Gov. Contr. pars. 274, 276.
38 Section 3-103 of the specifications.
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available for appellants' use, the amount so quoted being $3,500. Following these events the contracting officer issued and appellants accepted Change Order "A," dated September 22, 1954. This order
recited that:
The Government has entered into an agreement to have constructed an access
road (Access Road 280) to provide access to Towers 628, 629, and 630. This
road will be made available for your use in performing your contract. In consideration for the privilege of using this road you have agreed to a reduction
of $3,500.00 in the contract amount which is considered reasonable and acceptable to the Government.

It then went on to provide that "in consideration of availability to
the contractor of. Access Road 28C" the contract price for the transmission line was decreased by $3,500.
The road was constructed in the fall of 1954, but appellants did
not seek to make any real use of it until the spring of 1955. Much
of the road was in the form of a shelf cut into a steep and rocky hillside. The evidence concerning its condition when first used for haulage operations in'1955 is rather conflicting, but justifies a conclusion
that while light vehicles designed for rough terrain, such as 4-wheeldrive jeeps, could ordinarily travel the road under their own power,
the heavy trucks utilized for carrying such items as tower steel, even
when having 6-wheel drives, could not make the grade unless assisted.
To get them up usually involved moving a caterpillar tractor equipped
with a powerful winch to the top of the ridge, anchoring the tractor
in place, fastening the cable of the winch-to the truck, and using the
winch to haul the truck slowly up the grade. Appellants contend
that for all practical purposes the road was so unusable as not to
be "available" within the meaning of Change Order "A," and that the
Government, therefore, is not entitled to the benefit of the reduction
in the contract price provided for in that order.
To evaluate this contention it is necessary to consider just what'sort
of a road appellants were entitled to expect. Change Order "A" did
not purport to describe the road, other than by implying that it would
be such as had been bid upon by appellants as well as by the successful
bidder. The invitation sent to each of them stated:
The road should be of ten foot minimum width, without ditches, with culverts
as indicated on the drawing and built in accordance with the standard specifications enclosed.

The drawing mentioned contained a profile which showed that the
road would be very steep with a grade, when finished, exceeding 20
percent for much of its length and going as high as 28 percent. It
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also contained a plan which showed that the road was to be a winding
one that would approach, but not actually reach, the assembly areas
at each of the three towers. The specifications mentioned were Bonneville's standard specifications for access road construction and improvement. As would be natural in a set of standard specifications,
they contained a number of general provisions the application of
which in particular situations was to be governed by the drawings,
other contract documents, or the directions given from time to time
bythe contracting officer.
The weight of the evidence is to the effect that Access Road 28C,
when constructed, was substantially as good a road as appellants
could reasonably have anticipated from the terms of the invitation,
drawing, and specifications for its construction. In general, it was
too much to expect that the steep, narrow, winding, undrained and
unpaved road described in the invitation, drawing and specifications
could be successfully climbed by heavily-laden trucks without some
form of assistance. In specifics, the objections to the road are based
upon misinterpretation of the contract or of the facts. Thus, appellants lay stress on the absence of drainage ditches, but the express
statement "without ditches" in the invitation clearly made inapplicable the portions of the standard specifications relating to drainage
ditches. Stress is also placed upon the lack of enough culverts, but
all of the culverts called for by any of the contract documents were
installed except two, and these were so situated that their omission
had no adverse consequences. Other objections have to do with alleged failures to comply with specification requirements covering such
matters as the placing of rock for slope protection, the removal of
unstable material from the roadbed, the breaking off of projecting
rocks, the shaping of the surface of the roadbed, and the removal of
roots and other deleterious material from within the top four inches
of the finished surface. The evidence shows, however, that these requirements either were met, or were inapplicable to the situation at
hand, or were departed from in particulars which did not affect the
usability of the road. The contention that the road stopped short
of the assembly areas is answered by the fact that its location with
relation to each tower was so plainly marked on the drawing that
appellants, when estimating their price reduction quotation of $3,500,
could hardly have overlooked the necessity for constructing spurs into
the assembly areas.
A further significant consideration is that an entire winter elapsed
between the construction of the road and the beginning of haulage
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operations over it. The combination of steepness of grade, rocky
ground, and lack of drainage ditches resulted in much of the road
being a veritable gutter. Ample water to fill this gutter was provided
by the heavy snowfalls characteristic of the surrounding region. It
thus should have come as no surprise to appellants that some stretches
of the roadway were found to be in need of substantial repairs when
haulage operations began. Appellants performed some maintenance
work, but not to the extent that would have been necessary in order
to remedy all of the damage done by winter snowfalls and spring
run-off.
Neither Change Order "A" nor any other contract provision purported to place upon Bonneville an obligation to maintain Access Road
28C. Quite the reverse, the contract with Montgomery-Macri-Western contained the following general requirement as to maintenance
of Bonneville access roads:
The contractor shall maintain such roads used by him and upon completion
of the job these roads are to be left in as good condition as on original entry.29

It is unnecessary to decide when the "original entry" occurred with
respect to Access Road 28C, for, assuiing that it did not occur until
the beginning of haulage operations in 1955, the net effect would be
merely to leave appellants in the position of owing the Government
no duty to rectify prior damage to the road, and not to put the Government in a position of owing appellants a duty to rectify such damage. Hence, the case falls within the application of the general rule
of contract law that a construction contractor must bear the risk of
increases in the cost of the contract work caused by forces of nature,
without the fault of the other party, unless there is, as here there is
not, a provision in the contract shifting this risk to the Government.t
The Board concludes that the condition of Access Road 28C when it
was made available to Montgomery-Macri-Western in the fall of 1954
does not afford a basis for recovery, since the road was constructed in
substantial conformity with the invitation, drawings and specifications
furnished appellants in advance of the negotiation of Change Order
"A." The Board further concludes that the condition of Access Road
28C when it began to be used for haulage operations in the spring of
Ssection

-103 of the specifications.

40 See Day et al. v. United States, 245 U.S. 159 (1917)

pany v.
108 Ct.
708-12
d John
2215. 1

Warren Brothers Roads ConUnited States, 123 Ct. C1. 48, 76-79 (1952); Eugene De Arraas v. United States,
C1. 436, 466-68 (1947); Arundei Corporation v. United States, 103 Ct. C. 688,
(1945), cert. denied, 326 U.S. 752 (1945); Iter-City Sand and Gravel Company
Kovtynoich, IBCA-128 (May 29, 1959), 66 LD. 179, 199-200, 59-1 BA par.
o,. Contr. ars. 430-32.
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1955 likewise does not afford a basis for recovery,,since the risk of
loss from deterioration of the road caused by forces of nature rested
upon appellants.
Claim A-3, therefore, is denied.

B. General Conductor Claims
The three claims that will be considered under this heading pertain
solely to Schedule II.41 The "Chiikar" conductor furnished by
Bonneville to Montgomery-Macri-Western for use on portions of that
schedule was conductor which had been subjected to the inspectional
and corrective procedures described in our decision on IBCA-7742
Dependent upon the particular procedure employed, such conductor
was known either as "field reworked" or as "factory rewrapped." In
contrast, the conductor furnished for use on the remainder of Schedule
II and for all of Schedule III was from lots manufactured at a later
date and by a somewhat different process than the conductor which had
been subjected to these inspectional and corrective procedures. Appellants contend that the field reworked and factory rewrapped conductor
contained fabricator-caused defects,. and that in consequence thereof
they were put to unanticipated expense for which they should be reimbursed by the Government. For the reasons and with, the qualifications stated in our decision on IBCA-71, the Board is convinced that
the field reworked and, factory rewrapped conductor. did contain a
substantial number of fabricator-caused defects, but, as pointed outin
that decision, it does not necessarily follow that the presence, or suspected presence, of these defects increased appellants' costs.
Each of the three claims here at issue deals with a general category
of conductor stringing operations as to which additional expense is
alleged to have been sustained by reason of fabricator-caused defects
in the field reworked and factory rewrapped "Chukar" furnished for
use on Schedule II. There is no problem with respect to notice since
the contracting officer considered all of the conductor claims on their
merits without invoking the notice requirements of the contract and,
by so doing, waived any failure to give timely written notice as there
prescribed. Nor is there any ground for applying the rule that failure
to protest is a circumstance from which lack of harm may be inferred,
since appellants made repeated oral and written protests to Bonneville
41 These three claims were determined by the contracting officer in the finding of facts
dated September 28, 1956, where they were designasted, respectively, as Parts 1, 2, and
i of Claim for Schedule II.
42 Supra note 1.
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against the additional expense to which, they said, they were being put
by reason of having to use field reworked or factory rewrapped
conductor.
Claim B-i
Additional Lagging Cost
This claim is for the sun of $7,941.29, none of which was allowed by
the contracting officer. Montgomery-Macri-Western used the lagging
method, rather than the tension method, for stringing conductor.
They contend that Bonneville, through its lagging inspectors, required
that the pieces of lagging be spaced sufficiently close to insure that the
conductor would not touch the ground in any circumstances, either
while the wire was in motion or while it was at rest. The imposition
of this alleged requirement is attributed by appellants, in the main, to
a supposed proneness of the conductor to injury because of defects in
its manufacture, although other possible reasons are also mentioned by
them. This claim is for the additional expense allegedly incurred in
supplying more and better lagging than was called for by the contract,
as construed by appellants.
The claim thus put forward presents considerations of the same
nature as were involved in Claim 5 of IBCA-77 and Claims 1-A and 4
of IBCA-80. 43 The governing contractual provision is identicaL44
We construe it as meaning that enough lagging must be used to forestall any reasonable possibility of damage to the conductor through
contact with the ground, rather than as meaning that the conductor
must be kept off the ground at all times irrespective of whether such
contact would be injurious to the wire.
In relating this standard to the stringing of the transmission line
across the Cascade Mountains that formed the subject of IBCA-80,
we said:
Application of the standard in question necessarily called for the exercise of
good judgment on the part of whoever was seeking to apply it. This, in turn,
called for sound estimation of the potentialities for damage inherent in the nature
of the terrain traversed by Schedule IV of the .IcNary-Ross line. The evidence
discloses that there were many such potentialities. The country was rugged and
mountainous, with quantities of rocks on, protruding through, or just beneath
the surface. The natural ground cover of grass, forest debris, and other vegetal
material tended at times to obscure the presence of rock outcroppings or scattered
rocks. Relatively good stretches were few in number. We are convinced that,
Supra note 2.
44 Paragraph 10-110-G of the specifications.
43
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in order to avoid reasonable possibility of damage, the conductor should have
been kept entirely clear of the ground throughout most of the length of
Schedule IV.
The numerous steep slopes added further to the lagging problem. Where the
land dipped at right angles to the path of the conductor, the latter sometimes
slipped sidewise off the lagging. Where the land dipped in the same direction
that the conductor was moving, the lagging sometimes became dislodged and
slipped downhill. The contractor's men and the inspectors cooperated with each
other in keeping watch for occurrences of these kinds. It is evident that some of
the stops for which claim is made were for the purpose of correcting just such
accidental deficiencies as these.

These comments are as apt here as in IBCA-80. The evidence
discloses that the terrain on Schedule II of the Chief Joseph-Snohomish ine was even more fraught with hazards for the conductor
than that on Schedule IV of the McNary-Ross line. It was rougher
and had almost no relatively good stretches. The result is that the
contractual requirement of enough lagging to forestall any reasonable
possibility of damage to the conductor through contact with the
ground was, as a practical matter, virtually equivalent to a requirement
that the conductor be kept entirely clear of the ground.
It would appear, moreover, that the need for spacing lagging close
enough to avoid any contact with the ground was recognized by appel3ants when bidding on the job. Representatives of Bonneville and of
Montgomery-Macri-Western met, in accordance with custom, for an
award conference on June 10, 1954. Appellants' managing partner is
recorded as having said, when the discussion turned to the problem of
avoiding damage to the wire, that: "We gave this enough attention
that we have actually figured out in labor costs what it will cost to build
a boardwalk from one end to the other, and it is quite expensive." To
transmission line builders, a "boardwalk" means the closely-spaced
lagging that is used where it is desired to avoid any contact with the
ground.
Appellants also contend that they were not permitted to use for
lagging purposes timber, whether cut or uncut, found on or near the
right-of-way. The Government concedes that this was sometimes true,
but only in instances where there was a valid reason for denying such
permission, as, for example, where the timber contained resinous substances that might adhere to the conductor, or had imbedded in it
stones that might scratch the conductor, or was outside the scope of
any cutting or user privileges possessed by Bonneville. The evidence
offered by appellants is inadequate to show that they were prevented
from using the timber in question for lagging purposes i any instance
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where they desired so to do, where the timber was suitable for such
purposes, and where Bonneville had a right to sanction its cutting
or use.
The Board finds that the lagging required by the inspectors did not
exceed the quantities necessary to forestall any reasonable possibility
of damage to the conductor, that the procurement of the lagging from
materials on or near the right-of -way which met such standard was not
unduly restricted by the inspectors, and that the placement of the lagging did not cause stoppages of the stringing operations in excess of
those which could properly have been required by the inspectors in
order to apply such standard. Hence, there is no basis for the allowance of additional compensation on account of the lagging instructions
given by the inspectors or on account of any work stoppages caused
thereby.
Claim B-I, therefore, is denied.
ClainbBAdditional Stringg Cost
This claim is for the sum of $12, 486.59, of which $45.77 was allowed
by the contracting officer, leaving $12,440.82 as the sum now in dispute. The claim is for the amount by which fabricator-caused wire
defects are alleged to have increased the cost of pulling out the conductor, of compressing sleeves and dead-end bodies, and of performing other stringing operations. The particulars in which such defects
were considered by appellants' witnesses as having caused additional
stringing expense are: (1) stops for inspection or repair, (2) making
of repairs, (3) abnormal cutoffs, and (4) spiraling action of the wire.
The first two of these particulars are closely related. They present
considerations of the same nature as were involved in Claim 1-A of
IBCA-77 and Claim 1-A of IBCA-80. The evidence likewise follows
the same pattern and prevents the same problems of evaluation.
The records kept by Bonneville's inspectors and by appellants' field
employees contain a large number of entries reporting upon defects
in the conductor, stoppages of the stringing operations, repairs to the
conductor, and related matters. Many of the entries record incidents
that involved no loss of productive time or performance of extra work
by appellants, or that involved damage to the conductor which they
themselves had caused. Some of the entries fail to include information
upon significant questions, such as the source of the defect or damage,
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whether the pulling out of the conductor was stopped for inspection
thereof, how long the stoppage lasted, whether repairs were made, who
made them, and whether the stringing operations were delayed by the
repair work. Only infrequently is an incident described in a way that
admits of its being positively identified as one where appellants lost
productive time or performed extra work by reason of fabricatorcaused defects in the conductor.
At the hearing three of the inspectors testified that they delayed the
pulling out of the wire upon a few occasions, for short periods of time,
because of fabricator-caused defects. Apart from these limited concessions, most of the oral testimony is highly conflicting.
The testimony of appellants' witnesses to the effect that fabricatorcaused defects had a substantial impact upon stringing time is corroborated to a degree by Bonneville's stringing records. An analysis of
these records reveals that the average stringing time per setup was more
than 50 percent greater for setups of field reworked or factory rewrapped wire than for other wire setups on Schedule II. The average
time per double circuit setup amounted to approximately 3.8 days for
the former and to approximately 2.4 days for the latter.4 5 This differential, it is true, cannot be attributed wholly to stops for inspection or
repair of fabricator-caused defects in the field reworked or factory
rewrapped wire. Some of it, for example, must be attributed to the
problems attendant upon the initial organization of the Schedule II
stringing operations in the spring of 1955, since virtually all of the
setups used during the first months of stringing operations on Schedule
I were composed of field reworked or factory rewrapped wire. Nevertheless, the spread of more than 50 percent is too great to be. disregarded altogether, and tends to make up for the failure of appellants'
and Bonneville's records to describe fully the time and duration of,
reasons for, and other circumstances of all the individual stops.
There remains the problem of identifying the amount of time
actually lost by reason of stops for fabricator-caused wire defects, or
devoted to associated repair work. The sum of $12,486.59 which appellants seek on account of all the stringing difficulties comprehended
within the instant claim is based upon a computation that merely
gives sum-total figures of man-hours and equipment-hours, together
with the hourly rates applicable to each such total. There is no breakdown whereby it can be ascertained how these figures were derived.
While appellants contend that the quantities stated in the computa4 In
computing setups the Board has counted two single circuit setups as being equivalent to one double circuit setup.
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tion are fully substantiated by the daily time slips offered in evidence,
this is not the case. The slips do not attempt to segregate time consumed or money spent by reason of fabricator-caused wire defects
from time consumed or money spent for other purposes incident to the
stringing of the conductor. It is impossible to tell from the slips
which of the individual items of stringing expense there listed would

have been saved if there had been no fabricator-caused defects. Such
a computation as this is devoid of any real probative value.-

Tabulations made by the Government, allegedly on the basis of
appellants' time slips, indicate that approximately 54,171 man-hours
were consumed in stringing conductor on Schedule II, of which approximately 1,034 man-hours were consumed in sanding out nicks,
scratches and abrasions. The contracting officer found that not to
exceed 1 percent of the sanding was necessitated by fabricator-caused
defects, and, accordingly, held that appellants were entitled to additional compensation in an amount measured by 10.34 man-hours. This
figure he converted into a monetary allowance of $45.77.From the stringing records, as well as from the other evidence, the
Board is convinced that the conductor repairs necessitated by fabricator-caused defects were not limited to sanding, and consumed substantially more than 1 percent of the time devoted to sanding and
other repair procedures. In addition, the inspectors from time to
time stopped the pulling out of the wire, or otherwise delayed the
operations, in order to facilitate the examination of actual or suspected
fabricator-caused defects, or in order to facilitate the repair of such
defects. These stoppages and delays often resulted in idling a part
or all of appellants' stringing personnel, because of the impracticality
of shifting the men to or from other work on short notice.
A studied consideration of the evidence as a whole impels the Board
to conclude that Montgomery-Macri-Western necessarily lost, by reason of fabricator-caused defects in the conductor, an amount of time
equivalent to 20 minutes of work by 26 men for 78 days, or, altogether,
a total of 676 man-hours. This amount includes not only time utilized
by appellants' men in repairing such defects, but also time during
which the men were idled while such defects were being inspected,
marked or corrected. It includes not only sanding out nicks, scratches
and abrasions, but also other types of repairs such as the cutting out
or rolling out of baskets, the removal of foreign material trapped
48

MacDougaZd Construction Oompany v. Unitedl States, spra note 28; Great Lakes
Dredge and Dock Compani v. United States, supra note 28; Levering & Garrigues Company
v. United Stetes, supra note 28.
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when popped strands tightened up under tension, and the readjustment of socks about excessively loose wire for the purpose of improving
their grip.47
The figure of 20 minutes is the one best supported by the estimates
of the witnesses as to the average daily amount of time lost. Its correctness is further corroborated by the fact that in IBCA-80, which
involved a job where similar stringing procedures were used, we found
that the time lost because of fabricator-caused wire defects was 20
minutes per day.
The figure of 26 men represents the customary size of the main
stringing crew, which had to be fairly large in order to handle the
double circuit work. Stops in the pulling out of the conductor usually
idled this entire crew until the order to resume operations was given,
although sometimes it was possible to utilize a part of the crew for
such contractually required work as sanding out damage to the wire
caused by appellants. The main stringing crew, upon occasion, also
performed such tasks as lagging, sleeving, dead-ending and sagging,
but, in general, appellants employed other, and smaller, crews for
these tasks. The lagging, sleeving, dead-ending and sagging crews at
times sanded out or otherwise repaired fabricator-caused damage to
the wire, but the evidence is insufficient to establish that the volume
of such work exceeded the volume of contractually-required work
that could be performed by the main stringing crew during stops
brought about by fabricator-caused damage.
The figure of 78 days represents the approximate number of working
days that were consumed in stringing the portions of Schedule II
where field reworked or factory rewrapped wire was used. Stringing of the other portions consumed about 48 working days. Both
of these totals include days when the wire was not being pulled
out, but when sleeving, dead-ending or sagging work was in progress, since conductor repairs were frequently performed on such
days. They exclude days when only clipping or umpering was in
progress, since there is no persuasive evidence that these latter operations were affected by fabricator-caused defects in the wire.
Equipment also must be taken into account. Appellants' managing
partner testified that equipment charges for transmission line jobs
would run at about 25 percent of labor under normal conditions, and
the evidence fails to show that a different relationship obtained with
respect to the inspection and repair measures here in question. The
47Time consumed in connection with: matters such as cutoffs, that form the subject
of allowances made elsewhere In this decision, is excluded.
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25 percent figure, however, is only for ownership or rental expense,
and so excludes such items as gas, oil and repairs. Other data in
the record would justify an allowance of 15 percent for these latter
items, thereby increasing to 40 percent the ratio of equipment to
wages.
Computed in accordance with the foregoing factors, the additional
compensation due appellants on account of the stoppages and repairs
described above is as follows,:
Wages (676 man hours at an average cost of $3.85) -__
$2, 602. 60
Payroll taxes and insurance ($2,602.60 x 15%) -__-____-_________
390.39
Equipment cost ($2,602.60 x 40%e) --- 1,041.04
Total direct cost--_--__--------_
------ __
-Overhead and profit ($4,034.03 x 15%) -_-_-___-___-_-___Total…

-_-

_-

-

-

-

-

-

-

-

-

-

-

-

4,034. 03
V605.10

- $4, 639.13

The next particular of additional stringing expense comprehended
within this claim is that alleged to have been brought about by the
abnormal length of some of the cutoffs required at the heads and tails
of the reels. This item of the claim parallels Claim 1-C-2 of IBCA77 and Claim 1-C of IB CA-80, both of which were allowed in part
by the contracting officer. The instant claim, on the other hand,
appears to have been considered by him as not encompassing abnormal
cutoffs. The Board, however, is of the view that the broad terms of
the letter presenting the claim, particularly when read in the light
of their background, do encompass abnormal cutoffs.
We believe that the principles developed by the contracting officer
for dealing with this subject, as upheld in our decisions on IBCA-77
and IBCA-80, are equally applicable here. The main difficulty lies
in the paucity of the available factual data. Appellants have supplied no information from which the number, length, time required
for making, or expense of the abnormal cutoffs can be identified.
The records offered in evidence by the Government include tabulations of cutoff lengths prepared by the inspection staff, which, while
carefully kept, cover only part of the job. The coverage of sleeving
locations in these records is sufficiently comprehensive to justify its
prejection to other like locations, but the data concerning cutoffs
at dead-ends is too fragmentary to be usable.
The "Chukar" used in stringing Schedule II included approximately 120 reels of field reworked or factory rewrapped wire.- Of
the some 240 heads and tails on these reels, 95 are accounted for in
the Bonneville tabulations. Among the 95 cutoffs so recorded there
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were 32 which exceeded 10 feet in length and which were not due
to improper handling of the conductor by appellants. These 32 cutoffs had an aggregate length, inclusive of the first 10 feet, of 634
feet. Applying the same proportion, 634 feet in 95 cutoffs, to the
approximately 240 heads and tails on all of the reels in question
would give 1,602 feet as the total length of all the abnormal cutoffs.
The stringing precedures used by Montgomery-Macri-Western were
generally similar to those involved in IBGA-80, where we sustained
the contracting officer's determination that abnormal cutoffs should
be paid for at the-rate of $1.35 per foot. In the light of this similarity,
we believe that the same rate should be utilized in the instant case.
Considering all the pertinent evidence, the Board finds that
$1.35 per foot) is a fair and reasonable
$2,162.70 (1,602 feet
approximation of the additional compensation due appellants on
account of cutoffs of abnormal length necessitated by fabricatorcaused defects in the conductor. This would represent about 315
man hours of work. 4 8
X
The final particular in which, additional stringing problems are
alleged to have been caused by fabricator-caused wire defects has to
do with the spiraling action of the conductor. Appellants' witnesses
stated that the field reworked and factory rewrapped wire had a
tendency to twist or rotate while it was being pulled out from the
reels, and sometimes laid in rolls or snakelike formations when not
under tension. The witnesses were of the opinion that this spiraling
action was due to locked-in stresses in the wire, but, not being familiar
with the technology of wire fabrication, they could only conjecture
as to the nature and orgin of the stresses. Bonneville's wire expert
testified, on the other hand, that, just as some steel cables tend to
twist one way or the other when under tension, so too do some large
multi-strand conductors that, like "Chukar," have a steel core. He
stated that the propensity to spiraling was less pronounced for
"COhukar" than for steel cables, and varied in intensity as between
individual reels.
There is no convincing evidence that any of the conductor furnished
by Bonneville spiraled to an extent which would be particularly surprising for conductor having as many steel strands in its core and as
many aluminum strands wrapped around its core as does "Chukar."
The evidence with respect to the cause of the spiraling is not conclusive,
4s The computation set out above for the inspection and repair items of this claim fixes
$4,639.13 as the proper compensation for 676 man hours of extra stringing work, a sum
which amounts to $6.86 for each productive labor hour. The quotient obtained by dividing
this latter figure into $2,162.70 is 315.
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but tends to point more strongly towards the steel core than towards
any other possible cause. Stresses arising from the manner of construction of the core could not possibly have been affected, one way
or the other, by the procedures to which the field reworked and factory rewrapped wire was subjected, yet it is only this wire which
appellants contend had undue spiraling tendencies.
The witnesses for Montgomery-Macri-Western asserted that the
spiraling action made the wire both difficult and dangerous to handle
and necessitated the use of extremely careful methods and extraordinary safety precautions in handling it. However, they did not
explain what those methods and precautions were. The only specific
illustration they mentioned of a stringing problem brought about by
spiraling was the incident which forms the subject of Claim C-3.
What there happened was that, while two reels of conductor were
being pulled out in tandem, the double sock connecting the two lengths
of wire broke, causing them to drop to the ground with resultant damage to several hundred feet of conductor. The evidence indicates that
the breaking of the double sock was probably due to the twisting
force of the wire. It also indicates that the breaking of the sock
would probably have not occurred if a swivel had been included in
the sock assembly, so as to make it possible for the two lengths of
wire to rotate independently of each other. A swivel was inserted
in the assembly when the broken sock was replaced, whereupon the
pulling out of the reels involved was completed without further
mishap. Swivels were also used upon subsequent occasions when.
reels were pulled oLt in tandem, but how consistently the record does
not reveal.;
Department Counsel contend that appellants were under a specific
duty to use a swivel in each double sock assembly. This contention
is based upon the following provision of the contract:
Stringing the conductor shall be by methods that will prevent damage to
the conductor or its supporting structures in any way. The running line for
each conductor shall be of sufficient length to avoid overloading the structures,
and in no case less than 1500 feet. Any part of the structure subject to
abrasion by the running line or conductor passing over it shall be protected
against damage by suitable lagging. The running line shall be connected to
the conductor with a swivel connection and the grip used on the conductor
shall be a stocking-type grip which has been approved by the contracting
officer. The tail wires of the grip shall be taped down so that the grip will
run freely in the sheaves. 49
19Paragraph10,-ll-C of the specifications.

696-701-63
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The foregoing provision is construed by Department Counsel as
meaning that, where reels of conductor are being pulled out in tandem, the wire from the first reel constitutes the "running line" for
the wire from the second reel, and as requiring, therefore, that a
swivel be used, not only at the sock connecting the steel pulling cable
with the first length of conductor, but also at the sock connecting
that length with the second one. The validity of this construction
may be questioned on the ground that it ascribes to the term "running
line" a meaning which is not consistent with the principle that technical terms and words of art in a contract are given their technical
meaning unless the context or an applicable usage otherwise requires,5° nor with the principle that a contract is construed most
strongly against the party who drafted it, in this case the Government.5` It is, however, unnecessary to decide what is the proper
interpretation of the quoted provision, because a clearly valid ground
for the use of swivels is to be found in the general obligation of
Montgomery-Macri-Western to string successfully the conductor.
Appellants seem to consider that their obligation under the contract was merely to apply to "Chukar" the stringing methods that
had been found suitable in the past for the most nearly comparable
varieties of conductor, with no changes other than the expansion
in the scale of the stringing operations obviously necessitated by the
greater size and weight of "Chukar." Conversely, they seem to consider that it was the Government's obligation to bear the cost of
such experimentation, of such novel procedures, and of such further
measures as might be necessitated by any less readily foreseeable
differences in handling qualities between "Chukar" and other conductor, whether resulting from its greater size and weight or from
more fundamental innovations in its design. This, however, is not
a correct view of the respective responsibilities of the parties.
Montgomery-Macri-Western by entering into a contract for the
stringing of "Chukar" undertook the task of resolving the problems
and of overcoming the obstacles incident to' the successful stringing
of this new product, even though to do so might require the exercise of
skills, the development of techniques, or the use of devices not previously employed in handling conductor. The ability to string the
.wire successfully notwithstanding its novelty was, to quote: a phrase
used by the Supreme Court in a like situation, "the very essence of
11Restatemnent,

ontracts, see. 24(b)*
Northern
ectric Oorporation, IBCA-194 (August 29, 1962), 1962 flCA par. 3494,
4 Gov. Contr. par. 444; Flora Construction Company, spra note 11; FTuor Corporation,
IBCA-53 (January 23, 1956), 63 I.D. 24, 29-31, 6 CCF par. 61,777.
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the promise" made by appellants. 6 2 The contract itself was an "unqualified: representation" that appellants possessed the ability to perform their promise.53 Bonneville had, of course, an obligation to
furnish conductor that was capable of being strung, and an obligation to accept stringing work that met the contractual standards,
such as freedom from damage caused by appellants. But it was
Montgomery-Macri-Western's responsibility to ascertain whether the
methods of stringing customarily used in the past would work well
with "Chukar," and, if not, to find and adopt methods that would.5 4
The responsibility thus undertaken by appellants was, in the opinion of the Board, broad enough to comprehend the devising and use
of so relatively simple and inexpensive a proedure as the insertion of
swivels in the sock assemblies for the purpose of overcoming the
spiraling action of the wire. Propensity to spiraling appears from
the evidence to be a quality often exhibited by multi-strand conductors with steel cores, and there is nothing in the record to suggest
that the "Chukar" furnished appellants manifested this propensity
to such a degree as to make the wire substantially unstringable.
There is, likewise, no showing that the propensity- to spiraling would
affect in any way the serviceability of the finished transmission line,
or that Bonneville required- appellants to take any, measures for correcting or protecting against this propensity. In short, to the extent
that appellants chose to install swivels at double socks they were
merely using an appropriate means for performing their contractual
obligation of putting the conductor in the: air,5 5 and to the extent that
they chose not to do so they assumed the risk, customarily borne by,
a construction contractor, that their chosen methods of performance
might be inadequate for achievement of the result specified in the
contracts
For these reasons, appellants are not entitled to additional compensation on account of the spiraling action of the conductor.
52Carnegie Steel Company. v. United States; 240 1U.S. 156, 164 (1916).
5
Alert Electric Company, ASBCA No. 12,96 (July 1, 1953).
4 See Centra Wrecking Corporation, IBCA-69 (March 29, 1957), 64 I.D. 145, 159-60,
67-1 BCA par. 1209. Of. General Electric Company, ASBCA No. 2458. (October 12, 1956),
56-2 BCA par. 1093.
* 6 See William A. Smith Contracting Company, Inc., IBCA-83 (June 16, 1959), 66 I.D.
233, 240, 59-1 BCA par. 2223, 1 Gov. Contr. pars. 481, 482.
5i See Andersen, IBCA-223 and 22,9 (July 17, 1961), 68 I.D. 201, 225-28, 61-1 BCA
par. 3082,
Gov. Contr. par. 505; Henly Constraction Company, IBCA-165 (January 22,
1960), 60-1 BCA par. 2487, 2 Gov. Contr. par. 185; Lord Bros. Contractors, IBCA-125
(February 16, 1959), 66 ID. 34, 46-47, 59-1 BCA par. 2069, 1 Gov. Oontr. par. 176;
Koeneke, supra note 11.
;
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The Board determines, therefore, that Claim B-2 is allowable in
-the amount of $6,801.83 (composed of $4,639.13 for stoppages and
repairs and $2,162.70 for abnormal cutoffs) of which $45.77 was
allowed by the contracting officer, leaving $6,756.06 'as the remainder
due appellants.

Claim B-3
Additional Sagging Cost

This claim is for the sum of $10,395.33, none of which was allowed
by the contracting officer. It reflects the extent to which the cost
*of sagging the field reworked and factory rewrapped conductor is
alleged to have been increased by reason of defects in its manufacture.
The record, however, is devoid of any evidence tending to show
that fabricator-caused defects were the source of any additional sagging cost as such. Indeed, appellants' own sagger testified that the
"Chukar," including that which had been field reworked or factory
rewrapped as well as that subsequently manufactured, was "the easiest
wire to sag I ever saw.' The complaints voiced by him had to do with
the excessive amount of lagging allegedly required by the inspectors,
and with the conductor repairs that had to be made on account of
excessive looseness and basketing encountered during the sleeving,
sagging and dead-ending operations.

The first of these complaints is

groundless since, as we have found in connection with Claim B-i,
excessive lagging was not required. The second has been considered
in connection with Claim B-2, and, in fixing the amount there allowed,
we have taken account of work done and time lost incident to conductor repairs made during the sleeving, sagging and dead-ending
operations.

Claim B-3, therefore, is denied.;
C. Specific Conductor Claims, for Schedule II

57

Claim C-i
Replacemnent of Sleeves at Tower 457This-claim is for the sum of $122.20, none of which was allowed by
the contracting officer. When the lengths of conductor that met in
the vicinity of. tower 457 had been spliced together, by compressing
sleeves aroumd their ends, basketing was observed near two of the
sleeve . Appelant were directed to cut out these two sleeves together
sThe five claims considered under this; heading were determined' by the contracting
officer In the finding of facts dated September 28, 1956, where they were designated,
respectively, as Claims 1, 2, 3, 4, and 5 for Schedule II.
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with the basketed portions of the wire, and to install new sleeves. The:
claim is for the cost of complying with this direction.
The contracting officer found that the basketing was caused by a
failure of appellants to observe the precautions necessary for overcoming the natural tendency of multi-strand conductor to unravel at the
ends. Such precautions normally involve the cutting off of any excessively loose wire at the ends of the lengths to be spliced together, and
the placing of tape, clamps or other "seizing" devices around the neighboring portions of the wire in order to hold the strands firmly together
while the splicing is being done.5 8 The contracting officer's finding is
supported by evidence to the effect that appellants failed to cut off all
of the excessively loose wire, failed to tighten sufficiently the "seizing"
clamps, and failed to lay out the wire straight for a distance of 50
feet, as specifically required by the contract. 9
Appellants contend that the basketing was caused by defects in the
wire, but have adduced no evidence to overcome the contracting officer's
finding and the Government's evidence that it was, in fact, caused by
appellants' failure to observe the procedures requisite for the proper
splicing of "Chukar" conductor.
Claim C-1, therefore, is denied.
Claivm C-2
Replacement of Dead-E'nd Body at Tower 582
This claim is for the sum of $1,196.41, of which $945.50 was allowed
by the contracting officer, leaving $250.91 as the amount now in dispute.
As presented, the claim covered nine separate items of extra work. The
contracting officer allowed eight of these items in full. The remaining
item was for the cost of cutting out a dead-end body, furnished by
Bonneville, that was discovered to be defective after it had been pressed
on the wire, and of installing a new body. For this item appellants
claimed $353.46, plus 15 percent for overhead and profit, while the
contracting officer allowed only $135.21, plus 15 percent.
The dispute is solely as to the number of man-hours and equipmenthours for which appellants should be reimbursed. The amount claimed
is for three crews, composed in the aggregate of twenty-nine men with
seven pieces of equipment. The amount allowed is for one crew, collposed of eleven men with four pieces of equipment. The most reliable
For a fuller discussion of this subject see Claim i-B in IBCA-77, supra note 1, and
Claim 3 in IBCA-80, supra note 2.
59Paragraph 10-115-A of the specifications.
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evidence as to how many crews were involved is a contemporaneous
entry in the diary of appellants' general foreman for wire stringing
operations. According to this entry, performance of the work in question required the services of two crews, while a third crew was idled
because the sagging work scheduled for performance by it would have
necessitated the participation of one of the other two crews. We find
that the number of man-hours and equipment-hours claimed by appellants is supported by a preponderance of the evidence. Altogether,
the nine items of extra work absorbed a total of 206 man-hours for
their performance.
The Board determines, therefore, that Claim C-2 is allowable in the
sum of $1,196.41, of which $945.50 was allowed by the contracting
officer, leaving $250.91 as the remainder due appellants.

Claim C-3
Breaking of Double Sock at Tower 476
This claim is for the sum of $2,128.02, none of which was allowed by
the contracting officer. The circumstances out of which it arises are
stated in the discussion of Claim B-2, and, as there shown, do not
justify an award of additional compensation.
Claim C-3, therefore, is denied.

Claim C-4
Faulty Presses and Fittings
This claim is for the sum of $7,130.40, of which $1,960.73 was allowed by the contracting officer, leaving $5,169.67 as the amount now
in dispute. The contracting officer found that the presses, but not the
fittings, were faulty, and limited his allowance to expenses caused by
the presses. Appellants contend that both the presses and the fittings
were faulty. Department Counsel contend that neither were faulty,
and seem to seek reversal of the contracting officer's allowance for the
presses. 6 0
The presses involved in this claim were used to compress around
the conductor the fittings-sleeves and dead-end bodies-whereby separate pieces of wire were spliced or otherwise joined together. The
contract provided that the presses were to be furnished by the GovThe term "presses" as used in the discussion of this claim and of its Schedule III
counterpart, Claim D-1, also comprehends the dies for the presses. These dies were
furnished by the Government, and, instances where they were malformed or otherwise
structurally defective are recorded in the inspection reports.
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ernment and that four would be supplied by it for each schedule.61
The presses contained a hydraulic mechanism that was designed to
be operated by hand pumping, but that could also be operated by an
engine-driven pump. Appellants ordinarily employed the latter procedure, which was the faster, and in so doing used their own pumps
and engines, since the Government was under no obligation to furnish
these items of equipment.
When satisfactory results were not achieved in compressing a fitting,
appellants' employees were prone to blame either the fitting or the
press. If the latter, they would turn the press in to an inspector
and ask that it be replaced with another. The inspector would accept
the press-usually without attempting to check whether there was any
malfunction-and would endeavor to furnish a replacement as soon
as possible. The press that had been turned in would be sent to a
Bonneville shop where it would be inspected and, if found to have
defects, would be repaired. Then, the press would be placed in the
Bonneville material yard serving the job, where it would be available
for reissue to appellants if and when other presses were turned in by
them as faulty. At times. the turning in of presses by appellants
proceeded at so rapid a pace that the inspectors were unable to keep
the job supplied with the requisite four presses.
It is plain that not all of the presses turned in by appellants had
mechanical defects. Often, the real trouble was with the pumps and
engines used by appellants. The presses were designed to develop a
maximum pressure of 14,100 pounds per square inch, whereas the
pumps were designed to develop a maximum pressure of only 10,000
pounds per square inch. The resultant continual overloading of the
pumps caused them to lose efficiency, and this in turn led to poor compressions, which appellants' employees would at times erroneously
attribute to malfunctioning of the presses themselves. A further
problem was that in this forested area it was difficult for appellants'
employees, when adding oil, to keep bits of dirt or debris from entering
the presses, thereby causing the valves to become clogged. Finally,
the real trouble was sometimes with the fittings, a matter that will be
mentioned later.
It is likewise plain that a number of the presses turned in by appellants did have mechanical defects. As the presses were tested before
they were issued to appellants, most of these defects would see to
Section 1-105 of the specifications.
S'
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have been ones which were latent at that time or which developed
while the presses were in service. The contractual obligation of Bonneville to furnish four presses per schedule obviously referred to workable presses, and, under the practical construction given it by both
parties, included the responsibility of replacing presses that had
ceased to be workable as a result of normal wear and tear or of other
circumstances for which appellants were not at fault. Equally obviously, Bonneville would be entitled to a reasonable opportunity,
after learning that a press was not working properly, within which to
tender a replacement, unless the press when delivered to appellants
was in so obviously poor a condition that a breakdown should have
been anticipated2
The Board finds that on Schedule II Bonneville did not fully perform its contractual obligation to furnish presses, as just explained,
and that this failure did, to some extent, cause increased expense to
Montgomery-Macri-Western.
One pertinent consideration in this connection is that the findings
of the contracting officer were favorable to appellants. In particular,
he found that the presses did not operate efficiently under circumstances when maximum output was demanded, and that appellants
were entitled to an adjustment of $1,960.73 in the contract price on
account of faulty presses. The burden of proving that no price adjustment should have been made, or, if made, should have been in a
lesser amount, rested on the Government. 5 ' It has not, in our opinion,
carried that burden.
Another pertinent consideration is that the presses were of a standard model, developed before the introduction of "Chukar" conductor,
that does not seem to have been fully suited for handling the large
"Chukar" fittings. This limitation tended to conduce to an abnormally rapid wearing out of parts and, in turn, to an abnormally high
incidence of breakdowns, even among presses that were sound when
issued to appellants. Moreover, there is evidence that a few, at least,
of the presses were in a poor condition when issued. Such factors,
while not the sole cause of appellants' press problems, did contribute
substantially to them.
62The provisions of paragraph 3-102-F of the specifications, quoted in the discussion
of Claim C-5, offer a pertinent analogy, although they are not directly in point since the
instant claim is based primarily on unserviceability of the presses, rather than on lack
of reasonable efforts to supply them at the times wben eededX.
63V ade P. Loftis v. United States, 110 Ct. Cl. 551, 635 (1948)
Montgomery Construction Co., ASBCA No. 2556 (January 23, 1956).
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The second element of the claim has to do with alleged defects in
the sleeves and dead-end bodies. This part of the claim is essentially
Ol all fours with Claim 3 of IBGA-IT and Claim 2 of IBCA-80. For
the reasons stated in the decisions on those claims, the Board considers that the contracting officer erred in failing to make a monetary
allowance for faulty sleeves and dead-end bodies.
This brings us to the question of the amount of the additional
compensation that should be allowed. Appellants' computation,
which is not broken down as between presses and fittings, states that
the man-hours involved amounted to 960, and that the equipmenthours involved amounted to 960 for each of two pieces of equipment.
At the hearing it was conceded that the equipment-hours should be
decreased to 240 for each of the two pieces, thereby reducing the
total amount of the claim to $4,970.40. As is pointed out elsewhere
in this opinion, such an unsubstantiated and unexplained computation as the one here presented by appellants is quite insufficient to
discharge the burden of proof that rested upon them.
The contracting officer's allowance of $1,960.73 was based on an
estimate that the faulty presses resulted in an excess over the normal
work time of 390 man-hours, and of 78 equipment-hours for each
of two pieces of equipment. Previously, Bonneville's Chief of Construction had submitted to tle contracting officer a recommendation
that an allowance be made for faulty fittings as well as for faulty
presses, in which he estimated that the faulty fittings increased the
work time'by 280 man-hours, and by 56 equipment-hours for the
same two pieces of equipment. This latter estimate is the best evidence available in the record as to the costs incurred by appellants
on account of the faulty fittings, and should be added to the contracting officer's tabulation, Apart from the number of man-hours and
equipment-hours, the contracting officer used the same cost factors
as do appellants.
Computed in accordance with the foregoing findings, the amount of
the additional compensation due is as follows:
Wages (670 man-hours at an average cost of $3.85)____-----------$2, 579. 50
Payroll taxes and insurance ($2,579.50X15%)
__--Equipment cost:
1 manhaul truck (134 hours @ $1.50) _-__-_-___-__-_______-_---1 press truck (134 hours ff $1.50)--___-_-_-____-__-_
Total _
____
$3,

386.93
201.00
201.00
368.43
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The Board determines, therefore, that Claim C-A is allowable in
the amount of $3,368.43, of which $1,960.73 was allowed by the contracting officer, leaving $1,407.70 as the remainder due appellants.
claim C-S
Shortageof Hand Shackles
This claim is for the sum of $88.37, none of which was allowed by
the contracting officer. It stems from the fact that the work of
hanging insulators was stopped for a period of about four hours on
June 29, 1955, because hand shackles were not available. These
shackles formed a part of the construction materials which the Government had agreed to furnish appellants.
The contracting officer granted a time extension of one-half day
on account of the delay, but ruled that any monetary reimbursement
was precluded by the following provision of the contract:
The Government will make every reasonable effort to secure delivery of construction materials, tools, and equipment which the Government is to furnish
so as to avoid any delay in the progress of the contractor's work as outlined in
his construction program. However, should the contractor be delayed because
of failure of the Government to make such deliveries, the contractor shall be
entitled to no additional compensation or damages on account of such delay.
The only adjustment will be the granting of an appropriate extension of time
within the provisions of Clause 5 of this contract.4

The Board has construed this provision as. meaning that if the
Government makes every reasonable effort to deliver on time materials
which it has agreed to furnish, the contractor is not entitled to additional compensation for delays brought about by the unavailability
of the materials; but that if the Government does not make such an
effort, then the contractor is entitled to additional compensation for
such delays.6 5
In the present case the record adequately establishes that the hand
shackles were not available when needed, but it contains no evidence
at all as to what efforts Bonneville had made to deliver them by the
time when they would be needed. This latter was a subject about
which Bonneville could reasonably be expected to have information,
and about which appellants would have little opportunity to become
informed. In these circumstances the burden of offering some rea64Paragraph 3-102-F of the specifications.
5 Witzig Construction Company, IBCA-92i (July 11, 1960), 67 .D. 273, 277, 60-2 BCA
par. 2700, 2 Gov. Contr. par. 442.

242]

MONTGOMERY-MACRI CO. & WEST. LINE CONST. CO., INC.

299

Jitne 28, 1963

sonable explanation for the delay in furnishing the shackles rested.
upon the Government66 This burden not having been borne, we find
that the Government did not make every reasonable effort to secure
timely delivery of the shackles.
The amount claimed on account of such failure is based upon a loss
of time amounting to 16 man-hours and 4 equipment-hours. When
considered in conjunction with the finding of the contracting officer
as to the duration of the delay, it appears to be reasonable.
The Board determines, therefore, that Claim C-S is allowable in the
amount of $88.37.
D. Specific Conductor Claims for Schedule III67
Claim D-1:
Faulty Presses and Fittings
This claim is for the sum of $5,218.80, none of which was allowed
by the contracting officer. It closely parallels Claim C4, which relates to faulty presses and fittings on Schedule II. Whereas, however,
the contracting officer made an allowance under Claim C-4 on account
of faulty presses, he rejected Claim D-1 in its entirety. He appears to
have considered that the presses furnished for Schedule III were in
better condition than those furnished for Schedule II, and that more
extra presses were available for issuance as replacements on the
former than on the latter.
The Board's examination of the evidence leads us to conclude that
the situation with respect to presses and fittings was substantially the
same for both schedules. As to the presses, the distinctions drawn.
by the contracting officer are not supported by the evidence. As to,
the fittings, common problems were encountered on all the "Chukar"
stringing jobs mentioned in this opinion. We find that appellants
are entitled to additional compensation for faulty presses and for
faulty fittings on Schedule III.
The amount due may be fairly and reasonably approximated on
a comparative basis. Schedule II is reported to have had 270 sleeves
66

Peter Kiewtit Sons' Company v. United States, 188 Ct. C1. 6658, 678 (1957) George A.
FRller Company v. United States, 108 Ct. Cl. 70, 101 (1947); John C. Rodgers et I. v.
United States, 48 Ct. Cl. 443, 448 (1913).
6The
four claims considered under this heading were determined by the contracting
officer in the finding of facts dated September 28, 1956, where they were designated,
respectively, as Claims 1, 2, 3, and 4 for Schedule III.
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and 486 dead-end bodies, or 756 fittings in all. Schedule III is reported to have had 198 sleeves and 306 dead-end bodies, or 504 fittings
in all. The faulty presses and faulty fittings appear, on average,
to have increased the man-hours and equipment-hours required for
compressing sleeves and dead-end bodies by about the same amount,
per fitting, for each of the two schedules. Hence, the ratio of 756
to 504 may properly be applied to the 670 man-hours and 134 equipment-hours established by the evidence for Schedule II in order to
determine the corresponding quantities for Schedule III, namely, 447
man-hours and 89 equipment-hours.
Computed in accordance with the foregoing findings, the amount
of the additional compensation due is as follows:
Wages (447 man-hours at an average cost of $3.85)
____-_-_-__-$1,
…
___-_______-__-_
Payroll taxes and insurance ($1,720.95X15%)- Equipment cost:
I manhaul truck (89 hours @ $1.50) ---------------------1 press truck (89 hours @ $1.50) -_-____-____-_-___-_
Total--_----------_------___----$2,

720.95
258. 14
133. 50
133.50
246. 09

The Board determines, therefore, that Claim D-1 is allowable in
the amount of $2,246.09.
Claim D-2
Broken Buttweld Between Towers 623 and 623
This claim is for the sum of $520.90, of which $514.28 was allowed
by the contracting officer. At the hearing counsel for appellants
conceded that the amount allowed by the contracting officer was satisfactory. In view of this abandonment, Claim D-2 is hereby denied
by the Board, except with respect to the sum allowed by the contracting officer.
Claim D-3
Excessive Polishing of Fittings
This claim is for the sum of $1,060.39, of which $165.67 was allowed
by the contracting officer, leaving $894.72 as the amount now in
dispute. It is based upon the high degree of smoothness to- which the
sleeves and dead-end bodies initially installed. were required to be
brought,
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Montgomery-Macri-Western started stringing work early in 1955
upon the portion of the transmission line between towers 718 and 757.
At the outset of this work Bonneville required that the sleeves and
dead-end bodies be polished until a high degree of smoothness had
been achieved. Before long, however, Bonneville ascertained that
this degree of smoothness was unnecessary for proper functioning of
the transmission line, and, thereupon, relaxed its polishing demands.
The contracting officer found that the amount of polishing initially
required was in excess of the amount called for by the contract.
The only matter in dispute is the number of fittings as to which
excessive polishing was required by Bonneville. Appellants contend
that 42 sleeves and 36 dead-end bodies were over-polished, whereas
the contracting officer found that only 6 sleeves and 6 dead-end bodies
were over-polished. The burden of proving that the quantities were
greater than those found by the contracting officer rested upon appellants. The evidence offered by them, however, includes no definite
showing of the number of fittings that were polished excessively, and
is quite insufficient to carry the burden of proof.
Claim D-3, therefore, is denied, except with respect to the sum allowed by the contracting oificer.
Claim D-4
Loose Conductor Between Towers 691 and 701

This claim is for the sum of $308.56, none of which was allowed
by the contracting officer. It is for loss of productive time and extra
work, allegedly due to fabricator-caused defects in certain reels of
conductor.
As has been mentioned previously, the "Chukar" used on Schedule
III was manufactured at- a later date and by a different process than
the conductor that forms the basis of the general conductor claims
asserted in the present appeals, in IBCA-77, and in IBCA-80. When
stringing was begun on the portion of Schedule. III between towers
691 and 701-a double circuit portion of the line-six reels of conductors were pulled out for their full length, six more reels were connected
to them by socks, and the whole twelve reels were then drawn ahead
until the second set of reels had been pulled out for a part of their
length. During the progress of this work it was discovered that the
conductor on at least seven of the reels in the two setups had a great
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deal of looseness in the outer layer of strands, that the conductor on
-two of the reels in the first setup had basketed near the tail end, and
that the gripping force of some of the socks connecting the two setups
had become impaired by reason of the strands in the outer layer having
elongated more than the strands of the inner layers and core.
Appellants' chief representative at the job thereupon asked for a
determination by Bomeville as to whether the wire with-loose outer
strands should'be strung, and ordered discontinuance of the pulling
'out of the wire until such a determination had been made.- The Area
Construction Superintendent promptly came to the job site and, after
examining the wire, ruled that it should be strung, but approved a recommendation of appellants that the two baskets be cut out and that the
socks be readjusted on the wire before stringing was resumed. This
was done, with 18 feet of wire being cut out for one basket and 14.5
feet being cut out for the other. The discontinuance of work lasted
- for about 11/2 hours, and the cutting outof the baskets and readjustment of the socks consumed another 1/2 hours.
We find that the looseness of the wire on these particular reels was
so pronounced as to justify appellants in discontinuing work until
- Bonneville had had an apportunity to decide whether the wire should
be put in the air. The looseness was observed and commented upon
adversely by several of the inspectors. The wire technician whom the
fabricator had assigned to the job for the purpose of observing the
condition of the conductor was quoted by two of the inspectors as
having said that the wire on these reels was "the worst" he had seen
of this conductor. At stake was not only the servic6ability of the
completed transmission line, but also the safety of the workmen in the
event the conductor tore loose from a sock. The inspectors appear to
have felt that they did not have the authority to make a binding decision upon whether stringing should be suspended.
We also find that the cutting out of the basketed conductor and the
readjustment of the socks constituted extra work, occasioned by defects
in the Government-furnished conductor. These measures are shown
by a preponderance of the evidence to have been necessitated by the
exceptional looseness of the conductor rather than'by any lack of care
or skill on the part of appellants. Their authorization by the Area
Construction Superintendent was clearly within the scope of his
powers, for he had been specifically directed by Bonneville's central
office to determine what should be done about stringing the redls here
- question.
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The amount of additional compensation sought is supported by a detailed itemization and appears reasonable. Particularly is this so
when it is borne in mind that the man-hours and equipment-hours
allowable include not only those consumed in performing the extra
work, but also those lost bv men and equipment that had to be left
idle while the work was being done, as well as during the preceding
period of uncertainty.
The Board determines, therefore, that Claim -DA
is allowable in the
sum of $308.56.
E. Time Extensions for Schedule0

-I

The claims included within this group have to do with the allowance
of tinte extensions as a basis for relieving appellants from liquidated
damages for delay in completing the work.6 8 The contract provided
that if the work under either of the two schedules was not completed
within the stipulated time, liquidated damages should be paid for each
subsequent calendar day of delay at the rate of $300 per day, computed separately for each schedule.69 The contract also included the
customary provision that liquidated damages should not be imposed
"because of any delays in the completion of the work due to unforeseeable causes beyond the control and without the fault or negligence
of the Contractor, including, but not restricted to, acts of God, or of
-the public enemy, acts of the Govermnent, in either its sovereign or
contractual capacity, acts of another contractor in the performance of
a contract with the Government, fires, floods, epidemics, quarantine
restrictions, strikes, freight embargoes, and unusually severe weather,
or delays of subcontractors or suppliers due to such causes." 70
The contract completion date for Schedule II was September 9,
1955, but the work was not actually completed until January 3, 1956.
This was a delay of 116 days, and represented a potential liability
for liquidated damages of $34,800. The time extensions granted by
the contracting officer amounted to 53 days, thereby deferring the completion date to November 1, 1956, and reducing the liability for liqui75All of these claims were determined in two mutually complementary letters, both
dated September 23, 1955, in one of which the Assistant Administrator of Bonneville
granted! certain portions of the extensions requested by appellants for Schedule II, and
in' the other of which a principal subordinate of the contracting officer notified appellants
that the balance of such extensions had been rejected. This rejection was expressly ratifled by the contracting officer in.a; letter to appellants dated December 5 1955.
SSection 1-106 of the specifications..
.:
.
.
70 Clause 5(c) of the General Provisions.
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dated damages by $15,900.7' Appellants contend that they are entitled
to further extensions in at least the amount of 63 days that would be
needed to justify remission of the remaining $18,900 of liquidated damages. The Board is allowing on account of the causes of delay here at
issue an additional time extension of 8 days, thereby deferring the
completion date to November 9, 1955, and reducing the liability for
liquidated damages by $2,400. The reasons will appear in the discussion of Claim E-3.
Running through many of appellants' time extension claims is the
thought that a contractor is necessarily entitled to an extension having
exactly the same duration as the quantity of time that elapsed between
the beginning and the end of the period while extra work was being
performed, or while work was being prevented by the Government, or
:while some other excusable cause of delay was operative. This is not
correct. The true principle is that the duration of the time extension
is to be governed by the extent to which the excusable cause of delay
either increases the amount of time required for performance of the
contract work as a whole, or defers the date by which the last of that
work will be reasonably capable of completion. The Board has summarized this principle in the statement that: "A contractor who seeks
an extension of time on account of an excusable cause of delay has the
burden of proving * * * the extent to which the orderly progress or
ultimate completion of the contract work as a whole was delayed
thereby"; 72 while another authority has commented that: "The contractor is entitled to only so much time extension as the Governmuent's
delay actually delayed the contractor in performing the contract." 73
Depending upon the way in which the excusable cause of delay
affects the contractor's operations, the time extension to which the
latter is entitled may be either longer or shorter than the duration of
the excusable cause. For example, a contractor who had a 100-man
crew on the job, who was given an order to do extra work that would
require T00 man-hours for its performance, who elected to do the extra
1 The extensions granted by the letters. of September 23, 1955, aggregated 52 days.
One additional day was allowed by the finding of facts of September 28, 1956, on account
of delays caused by transactions that form the subject of Claims C-2 and C-5.
12
Mero, IBCA-G4 (March 10, 1959), 59-1 BCA-par. 2086, 1 Gov. Contr. pars. 193, 197,
202.
3
Wynn Enterprises, Ine., ASBOA No. 028 (May 27, 1957), 57-1 BCA par. 1301. See
also Allied Contractors, Inc., IBCA-265 (September 26, 1962), 69 ID. 147, 149-51 1962
BCA par. 3501, 4 Gov. Contr. par. 512; Weldfab, Ine., IBCA-268 (August 11, 1961), 68
I.D. 241, 242-43, 61-2 BA par. 321 3 Gov. Contr. ar. :500; Younger Bros., Inc.,
IBCA-148 (May 28, 1958), 65 ID. 238, 243-45, 8-1 BApar. 1756; Ceantrel Wreclciwg
Corporation, supra. note 54.
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work by assigning ten men to its performance for a period of 10 days of
7 hours of productive working time apiece, and who during this period
continued to prosecute the original contract work with the remaining
ninety men, obviously would not be entitled to have 10 days added to
the contract time. Other things being equal, one day would be an
appropriate extension in such a case. 74 Conversely, an excusable delay
occurring during good construction weather that prolonged the contract work as a whole into a bad season could justify an extension
measured by the slower rate of performance attainable during that
season rather than by the faster rate attainable when the delay actually
occurred. 7 5
Where a part of the original work is delayed, but the period of delay
can be efficiently utilized for the performance of another part that is
comparable in volume or duration, no time extension at all may be in
order.7 6 But where the delay affects a sequence of operations that
cannot reasonably be rescheduled, allowance must be made in the extension not only for the delay of the operation immediately affected but
also for the delay of subsequent operations in the sequence.77 Moreover, if extra work is ordered or the original work delayed in circUmstances which necessarily require that such work be performed after
the completion date specified in the contract, as, for example, where
extra work having a lead time of several months is ordered shortly
before the completion date, the extension should be sufficient to cover
the period of time by which such date is necessarily exceeded.7 8
Regard must also be had for the possibility that the impact of the
cause of delay might have been avoided or, at least, shortened by the
contractor. As one decision aptly says, the "contractor is not relieved
of liability * * *, however, when by the exercise of reasonable means
it could overcome the damaging effects of delays which otherwise
would be excusable." 79
7
.74See Larsen-eyer Construction Coinpany, IBCA-85 (November 24, 1958), 65 ID. 468,

466-68, 58-2 BCA par. 1987.
T5 See Witzig Construction Company, supra note 65.
76 See Farnsworth & Chambers Company, ASBCA Nes. 4945 et al. (November 24, 1959),
59-2 BOA par. 2488.
7 See A ied Contractors, Inc., spra note 73; Farnsworth & Chambers Company, supra
note 76.

Is See 34 Comp. Gen. 230 (November 18, 1954).
T

. C. Harlan Bujlders, Inc., Dug. C&A No. 520 (February 4, 1984).

Excavating Conpany, IBCA-188 (September 21, 1960). 67 I.D. 344,
par. 2771, 2 Gov. Contr. par. 539.

696-701-63

6

See also General

48-49, 60-2 BCA
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The foregoing examples will serve to illustrate the application of
the general principle in situations akin to those involved in the present
appeals.
Lack of notice presents no obstacle to the allowance of any of the
time extension claims since the contracting officer considered on their
merits, without invoking the notice requirements of the contract, all
such claims except those based upon alleged inadequacy of clearing,
and since appellants' failure to give timely notice of these latter claims
did not prejudice the Government, as our findings concerning Claim
A-i demonstrate.
Cla F-1
Latenessof Clearing
Under this heading the Board will consider three instances where
clearing of the right-of-way is alleged to have been completed by so
late a date as to hold'back the building of the transmission line. The
first of these instances concerns the four tower sites in the Lanham
Creek area, running from tower 569 to tower 572.80 The second concerns the six tower sites in the Stevens Pass area, running from tower
596 to tower 601.8 The third concerns the four tower sites in the
Tunnel Creek area, running from tower 602 to tower 605. In each
instance the delay in clearing is alleged to have protracted appellants'
work into or beyond a period of adverse weather, thereby adding
another cause of delay.
The clearing contract with Paul C. Helmick Company required that,
at all tower sites along the portion of the line between tower 568 and
tower 608, the major elements of the clearingwork should be completed
by not later than July 1, 1954. This deadline was not met, for the reason, at least in part,. that Bonneville was unable to obtain some of the
necessary right-of-way in time for the deadline to be met.8 2 It was
November of 1954 before the last of this work was done. Some of the
tower sites in the Lanham Creek, Stevens Pass, and Tunnel Creek
areas were among those where the clearing was not finished until after
" The term tower sites, as used in the discussion of this claim and Claim -2, also
comprehends the assembly areas.
$'In the record this portion of the line is usually denominated the Mill Creek area,
because it was entered through the valley of Mill Creek. To avoid confusion with the more
extensive areas that are also denominated Mill Creek at various places in the rcord, the
portion of the line from tower 596 to tower 601 is termed the' Stevens Pass area in this
opinion, since the line crosses the summit of that pass at tower' 69S.;
82
Paul C. Helmick Company, IBCA-39 (July 1, 1956), 63 I.D. 209, 56-2 BCA par. 1027.
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July 1, 1954. Just when each of these sites was cleared is not shown
by the record.
It does appear, however, that in the Lanham Creek area all four sites
had been cleared by about the middle of October, 1954, since footings
were started by Montgomery-Macri-Westerl at those sites on dates
that ranged from September 14 to October 19. In the Stevens Pass
area all six sites had been cleared by about the beginning of October,
1954, since footings were started at those sites on dates that ranged
from September 15 to October 6. The clearing of the four Tunnel
Creek sites was not finished until November of 1954, and work on the
footings in that area was not started until early August in 1955.
Appellants contend that the delay in clearing the Lanham Creek
sites more than doubled the construction work at them by throwing
it into the winter season. With respect to Stevens Pass, they contend
that the onset of winter forced a suspension of construction work on
October 11, 1954, and that the slowness of the drifts to melt prevented
a resumption of operations until after mid-July of 1955. With respect
to Tunnel Creek, they contend that the clearing was completed so late
in 1954 as to preclude construction work being started until the winter
was over, and that bad snow and ground conditions still prevailed
even in mid-July of 1955. The amount of time lost is put by appellants at 10 working days for Lanham Creek, is left unspecified for
Stevens Pass, and is put at 20 working days for Tunnel Creek. The
contracting officer found that 3, 8 and 5 working days, respectively,
had been lost, and included a commensurate number of calendar days
in the time extensions allowed by him.
All three of the areas mentioned are situated in the heart of the
Cascade Mountains, where snow deeply mantles the range throughout
even an ordinary winter. The Stevens Pass area, which includes the
summit of the range and is at an elevation of from 4,000 to 5,000 feet,
has the heaviest snow cover. The Lanham Creek and Tunnel Creek
areas both lie in the zone of 3,000 to 4,000 feet, and, because of the
smaller precipitation on the eastern slope, the former has the lightest
snow cover.
The first part of the winter of 1954-1955 was unusually mild for these
areas, but, beginning in February, some exceptionally heavy and late
snowfalls were experienced. At Lake Wenatchee, the nearest Weather
Bureau station on the eastern slope of. the Cascades for which data as
to depth of snow on the ground is available, a depth of 5 inches was not
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recorded until December 9, the maximum depth of 57 inches was
recorded on March 1, and a depth of 5 inches was last recorded on
April 19. At Scenic, the nearest Weather Bureau station on the western slope for which such data is available, a depth of 5 inches was not
recorded until December 7, the maximum depth of 175 inches was
recorded on March 24, and a depth of 5 inches was last recorded on
May 30.
The foregoing data, while generally representative of conditions
along the higher sections of the transmission line, are not entirely
applicable to Stevens Pass, which is at a considerably greater elevation
than either Lake Wenatchee or Scenic. On October 11, 1954, a storm
deposited approximately one foot of snow at the summit of the pass.
From the available temperature and precipitation data it would
appear, however, that this snow melted fairly rapidly, and that the
next storm of consequence did not occur until November 26. By comparison, it was the opinion of Bonneville construction engineers familiar with the locality that in a normal year suitable working weather
could not be depended upon at Stevens Pass after October 22. The
winter was also slow in leaving that area. Drifts approximately 25
feet deep remained on the access road into Stevens Pass as late as
July 11, 1955, and appellants were not able to reenter the area until
July 23. By comparison, in a normal year the drifts would have
melted fast enough to admit of the area being reentered by about July
1.
The construction programs which appellants had submitted to Bonneville under date of July 21, 1954, stated that operations on both
schedules would be shut down from December 1, 1954, through April 1,
1955, "due to anticipated bad weather conditions." The program for
Schedule II showed June 23, 1954, as the starting date and August 1,
1955, as the completion date for the footings. It showed July 6, 1954,
as the starting date and August 15, 1955, as the completion date for
the steel work.
Seemingly because of the better-than-average weather that prevailed
during most of the winter of 1954-55, appellants did not put into effect
the shut-down of operations forecast in their construction programs
but, instead, worked throughout the entire winter on each of the
schedules. However, they reduced materially the size of their crews
and avoided almost entirely the portion of the line between towers 596
and 634, where severe snow conditions were most apt to occur. Prior
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to December , the date planned for the shut-down, appellants had, in
fact, placed more footings and had erected nearly as many or, in the
case of Schedule II, more towers than would have been called for by
their programs. This result, however, was partially achieved through
the expedient of concentrating upon the easier sites and leaving the
more difficult ones until later. For Schedule II, the footings were
complete at about 50 percent of the sites on October 1, at about 70
percent of them on November 1, and at about 90 percent on December 1.
For the same schedule, the steel work was complete at about 28 percent
of the sites on October 1, at about 37 percent of them on November 1,
and at about 43 percent on December 1.
The contracting officer's allowance of 3 working days for Lanham
Creek was based upon loss of time by the footing crew in September,
1954, while waiting for the sites in that area to be cleared. His allowance of working days for Tunnel Creek was based upon loss of time
by the footing crew in July and August, 1955, while waiting for the
snow to melt and the ground to dry in that area. At each of the times
mentioned, the footing crew comprised only about 10 percent of the
total work force then employed on Schedule II. In September, 1954,
it had, as the statistics just cited indicate, a wide range of other sites
on which it could, and did, work. In July and August, 1955, the only
unfinished footings on Schedule II outside the Tunnel Creek area were
at Stevens Pass, where bad snow and ground conditions also prevailed.
However, on the portion of Schedule III just west of the Tunnel Creek
area, where elevations were lower, at least 19 tower sites with unfinished footings were available. Appellants' chief representative at the
job testified that the men did not stand idle while waiting for the
Lanham Creek and Tunnel Creek sites to become available, but that the
moves necessary in order to provide work for them elsewhere consumed
time which could have been saved if these sites had been more promptly
cleared.
The allowance of 8 working days for Stevens Pass was based on a
determination that appellants lost one-third of the time between July 1,
the normal date for entry into that area, and July 23, the. actual date
when entry became feasible in 1955. The remaining two-thirds were
disallowed on the ground that appellants' crews could and did work
on other portions of the job during the period from July 1 to July 23.
Throughout this period towers were being erected and conductor was
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being strung elsewhere on Schedule II, and, as pointed out above,
opportunities for footing work existed on Schedule III.
The contracting officer obviously assessed the causes of delay involved in the three items of this claim from the standpoint of what
Montgomery-Macri-Western would have been doing during the period
of delay if those causes had not existed. Judged from such a standpoint, the contracting officer's allowances, which aggregate 16 working
days, are shown by the evidence to have been liberal ones. But while
the factors considered by him were factors that needed to be considered,
they are not the only factors which are pertinent in assessing situations such as these. What must now be determined by us is whether
any of the clearing delays started a train of events that ultimately
prolonged the duration of the job by more than the time initially lost,
as found by the contracting officer.
The first of the problems of the latter type which requires examination is presented by the contention of appellants that the delay in
clearing the Lanham Creek sites more than doubled the work at them
by throwing it into the winter season. The record, however, contains
no intimation that in 1954 winter descended on Lanham reek any
earlier than on Scenic or Lake Wenatchee. As has been seen, appellants started work at the Lanham Creek sites on dates that ranged
from September 14 to October 19, whereas the first snow of consequence reached Scenic on December 7 and Lake Wenatchee on December 9. Thus, at the four Lanham Creek sites the construction period
available to appellants before the onset of winter was not less than
seven weeks for any site, and ran to as many as twelve weeks for one.
This was an adequate period within which to place the footings and
erect the towers. Many of the other sites on which work was, performed during the fall of 1954 were in areas where the winter season
would be apt to be less severe than at Lanham Creek. Considering all
the circumstances, it is a fair inference that appellants' failure to complete the Lanham Creek towers before winter set in was not due substantially to the clearing delay, but was brought about by appellants'
failure to plan and prosecute the job in a manner which would take
account of the need for finishing in the fall of 1954 as many as possible

of the towers along the higher portions of the line. Appellants' managing partner appears to have been fully cognizant of this need, but
their supervisory staff in the field seem to have been more intent on
turning out as many units of work as possible, without regard to the
sequence dictated by terrain and weather conditions.
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In the case of the Stevens Pass area consideration must be given to
appellants' contention that the delay in clearing, combined with the
failure of the snow to leave the area until an abnormally late date,
projected into the latter part of 1955 tower construction work that
otherwise could have been done in the fall of 1954. We have already
mentioned the fact that the foundations for the Stevens Pass towers
were started in 1954, at dates ranging from September 15 to October
6. The operations in that area, however, were shut down for the
winter once the snowstorm of October 11 had occurred, and their resumption in 1955 did not become practicable, as has been noted, until
July 23. It is true that, the way the weather actually turned out in
1954, appellants probably could have continued working at Stevens
Pass from shortly after the snowstorm of October 11 until the snowstorm of November 26. But this was because the weather continued
generally good for more than a month after the end of the time when it
would have been reasonable, in the light of past experience, to depend
upon the continuance of good weather. We believe it would be an
unjustifiable exercise of hindsight to hold that appellants were at fault
in breaking off work at Stevens Pass following the snowstorm of
October 11.
Appellants completed tower 600, the last finished of the six Stevens
Pass towers, on September 29, 1955. This was 68 days after that area
became open to entry: on July 23, 1955. Since the footings for tower
600 had been started on October 1, 1954, ten days before the snowstorm
of October 11, a total of about 78 days (disregarding the winter shutdown) elapsed during its construction. None of the other Stevens
Pass towers took as long to build. Had their sites been cleared by the
prescribed date, July 1, 1954, all six could have been completed before
October II of that year.
Stringing of Stevens Pass was begun about September 26, 1955, and
was finished about October 13. Thus the portion of that year which
elapsed between the time when access to the summit became practicable
and the time when stringing over it was completed amounted to approximately 82 days. The adverse impact which the unfinished towers
at Stevens Pass-and also those at Lanham Creek-had upon stringing
operations in the summer of 1955 was cogently summarized by appellants' general foreman in his diary entry for August 11 of that year:
Steel not being built has sure hurt the wire operation. Had to skip from 564
to 573 & then move back from 596 to get wire from 564 to 573 &then will have to
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move back to 596 to go over to 602 & it looks like that section won't be ready
when we finish 573. So we will probably have to go to 718 and string back until
towers on top are built, and then move back again.

Stevens Pass was a highly critical area in two respects.. First, suitable construction weather could be safely anticipated for less than four
months out of each year. So far as that area is concerned, the. loss of
most of the 1954 construction season as a result of clearing delay had
the effect of crowding into the 1955 season the successive operations of
placing footings, erecting towers, and stringing conductor to a degree
which made the contract completion date of September 9 impractical
of attainment. Second, the towers in that area, by reason of their isolation, the rockiness of their sites, and the design requirements necessitated by their exposed position, were among the most difficult to
build of all the towers on the line. Bonneville's Area Construction
Superintendent for the area where Schedule II was located observed
that tower 600 was situated "in the toughest spot to put a tower I've
ever seen."
It is manifest from all the circumstances that at Stevens Pass most
of the tower footing and erection work, which but for the lateness of
the clearing could and should have been performed during the 1954
construction season, was projected by an excusable cause of delay into
the 1955 season. This projection of tower construction necessarily
deferred in turn the stringing work in the same area. The stringing
work not having been completed until October 13, 1955-a date which
eve find to be reasonable-the contractor plainly would be entitled to
have the contract completion date extended to the same day. This,
however, has been accomplished, since the contracting officer extended
the contract completion date to November 1, 1955. The projection
of tower construction into the 1955 'season did not add extra work to
the contract, and, hence, does not admit of a further extension being
granted on the ground that manpower or equipment had to be diverted
from the original contract work. Such projection did .not impede
materially tower footing and erection operations outside the Stevens
Pass area, and, hence, does not admit of the granting of a further
extension on the ground that tower construction was delayed elsewhere. Stringing operations outside that area were likewise not
affected materially except at Tunnel Creek, to which consideration
will next be given.8 8
Cf7. Frrnsworth(6 Chambers Company, supra note 76.
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The situation with respect to Tunnel Creek is generally similar to
that at Stevens Pass. In the former area the clearing was slower to
reach completion than in the latter, thereby establishing an even
firmer factual basis for holding that the delay in clearing caused a
projection of the tower work into the 1955 construction season. The
rate of prosecution of the construction operations was also slower,
with the result that the last of the Tunnel Creek towers was not finished
until approximately November 1, about 100 days after entry into that
area became practicable. This was more time than should have been
consumed. Tunnel Creek was exceeded only by Stevens Pass in the
severity of its winters, and, hence, obviously called for the scheduling
and maintenance of a rapid pace of operations once access was obtained. The record: amply shows that during the sumner of 1955
appellants did not plan and prosecute their operations in this highcountry area with the degree of vigor, of effectiveness, and of priority
over other operations, that its critical location demanded. No good
reason appears why appellants could not have completed all four of
the Tunnel Creek towers by September 29, the date when tower 600,
seemingly the most difficult one on the line, was finished. The stringing at Tunnel Creek was performed over a period of approximately
12 days, from December 19 to December 30. Had the tower work in
this area been completed by September 29, or by any later date prior
to the time when the main stringing crew left Stevens Pass, it would
have been possible to perform the stringing at Tunnel Creek imnmediately following that at Stevens Pass. This would have meant that the
Tunnel Creek stringing could have been finished within, at most, 12.
days after the completion of the Stevens Pass stringing on October 13,
that is, no later than October 25. The contracting officer, however,
has already extended the contract time beyond that date and, as in
the case of Stevens Pass, no valid ground for a further extension
appears.
Claim E-1, therefore, is denied, except with respect to the time
allowed by the contracting officer.
Claim E-2
Unavailability of Conductor
This claim is predicated on the ground that conductor was not delivered to appellants by Bonneville until a considerable time after it
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was initially needed. A number of requests for extensions on this
basis were presented by appellants. The amount of time sought
varied, the maximum being 60 days for Schedule II and 90 days for
Schedule III. All such requests were denied by the contracting
officer.
It must be conceded that Bonneville did not furnish conductor as
soon as appellants asked that it be furnished. In the letter of October 11, 1954, mentioned in connection with claim A-i, appellants
stated that they were "now ready" to start stringing the portion of
Schedule III between tower 24 and tower 757, and asked to be informed "when we can expect to proceed with stringing operations."
More correspondence followed. At a conference with Bonneville representatives on November 1, 1954, appellants requested that conductor
be furnished for Schedule II as well, in order to admit of difficult
crossings of highways, railroads and existing transmission lines being
strung immediately, and to admit of reels being stockpiled along the
right-of-way as a precaution against the closing of roads to heavy
traffic during the spring thaw. Further exchanges of views ensued.
Conductor was first made available for Schedule III on or about
December 3, 1954, and for Schedule II on or about December 22, 1954.
Stringing of Schedule III began on January 3, 1955, and of Schedule
II on March 20, 1955.
The contracting officer considered that the granting of a time extension for unavailability of conductor was precluded by the following
provision of the contract:
The Government makes no representation as to the availability of materials.
Current examination of production schedules indicates that deliveries of footing
steel will be substantially complete within 30 days after bid opening date, leg
extensions and tower steel approximately 60 days later; however, lack of conductor hardware will prevent stringing operations until approximately 8 months
after bid opening date. The contractor shall arrange his construction program
(see Paragraph 2-102) so as not to require materials prior to these dates. Portions of the material may be available before dates indicated, but unavailability
of material prior to those dates will not be considered grounds for granting an
Extension of Time (see Pargraph 3-102-F).84

The bid opening date was May 25, 1954, so that the period of approximately 8 months mentioned in the quoted provision terminated
on or about January 25, 1955. Under the quoted provision it was appellants' duty to arrange their construction programs in a way which
"Addendum No. 2, dted April 2,

1954.
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would not require the availabilty of materials for stringing operations
prior to the latter date, and, as will be explained subsequently, they
did so arrange these programs at first. Under the quoted provision
appellants also expressly disclaimed any right to an extension on account of the unavailability of material for stringing operations prior
to January 25, 1955. As things actually worked out, the first deliveries of conductor for each schedule were made more than a month
in advance of that date, and there is no evidence that subsequent deliveries failed to keep pace with appellants' needs. Hence, it would
seem that the contracting officer rightly denied any extension for conductor unavailability.
Appellants argue for a restricted interpretation of the quoted provision under which its applicability would be limited to situations
where the Government does not actually have on hand any materials
of the particular category at issue. This, in our opinion, is too narrow a construction. The Government in general, and Bonneville in
particular, has many transmission line jobs, and materials on hand
may not be available for a given job simply because they are needed
for another job. Materials on hand may also be unavailable, from a
practical standpoint, because the Government doubts their suitability
for the given job, as Bonneville here, for a while, doubted the suitability of the field reworked and factory rewrapped wire for use in areas
where the risk of radio interference was substantial. Appellants,
when entering into the contract, were fully aware that Bonneville
carried on a wide range of material operations,, and, in the light of
this background information, they could scarcely have read the contract as meaning that all material on hand would be channeled to their
particular job irrespective of any other considerations. We construe
the quoted provision as meaning that Bonneville reserved the right to
exercise its own judgment with respect to the timing of conductor
deliveries, so long as the specified period of 8 months was not exceeded.
Appellants also make a point of the fact that the provision mentions
conductor hardware, but not conductor itself. This is a distinction
without a difference since "stringing operations," which necessarily
require conductor as well as conductor hardware, are expressly
mentioned.

The claim here advanced, moreover, runs counter to still another
provision of the contract. This is the provision, quoted in the discussion of Claim C-5, which defines the time when materials are to be
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delivered by the Government as being such as will "avoid any delay
in the progress of the contractor's work as outlined in his construction
program." 85 In Witzig Con8truction Company 86 the Board construed this provision as meaning that the construction program submitted by the contractor was to be used as the criterion for determining the time when materials would be needed for installation, and
held that Bonneville was entitled to rely upon such program in scheduling the flow of materials to the job, for at least as long as it was unaware that the contractor had in mind a different timing of the contract work.
In the instant case the construction programs submitted by appellants on July 21, 1954, set the dates when wire operations would begin
at April 1, 1955, for Schedule II and at July 1, 1955, for Schedule
III, with September 1, 1955, being set as the completion date for both
schedules. While appellants had, at the award meeting, expressed a
wish to string across Stevens Pass for a distance of about seven miles
during the fall of 1954, the programs made no provision for stringing
any portion of the line during that period. By July 21, 1954, therefore, appellants seemingly had come to realize that the problems confronting them in the high-country areas would not be overcome in time
for stringing across Stevens Pass to be commenced before the 1955
construction season.
The letter of October 11, 1954, appears to be the first definite intimation which Bonneville was given, after receipt of the construction
programs, that appellants wished to obtain conductor at dates earlier
than those set in such programs for the beginning of wire operations.
The record indicates that Bonneville, once it learned of appellants'
desire to better the program dates, exercised reasonable diligence to
furnish conductor as soon as feasible. The time, however, was a
particularly bad one for making changes in the planned flow of conductor because of the defects known or suspected to be present in
much of the "Chukar" then on hand.
Appellants' own conduct during the period in question was surprisingly lax for parties who asserted that they were being delayed
through lack of materials. Thus, they did not carry out a commitment made at the conference on November 1 that Bonneville would
be furnished a list showing the places for which, and the quantities
in which, conductor would be needed for the making of difficult crosss Paragraph 3-102-F of the pecifications.
86 Supra note 65.
X
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ings or for stockpiling in advance of the spring thaw.

Again, they
waited until November 29 to submit for approval revised construction programs advancing the dates for commencement of wire operations, although the contract specifically stated that the "contractor shall at no time change his program without the approval of the
contracting officer." 7 Finally, when conductor was made available
early in December, they allowed an entire month to elapse before
stringing any of it.
In these circumstances it must be concluded that the failure to
start stringing during the last three months of 1954 was not caused by
any act of the Government, but was the result of the stringing dates
chosen by appellants for inclusion in their construction programs,
coupled with the lukewarmness of their efforts to initiate stringing
during this period. The same is true of the failure to stockpile conductor along the right-of-way.
Claim E-2, therefore, is denied.
lain E-3:
Defects in Conductor

This claim is for the time alleged to have been lost through inspections, repairs and other incidents occasioned by fabricator-caused
defects in the "Chukar," or by faulty accessories. In essence, an
extension of time is sought on account of the same occurrences for
which monetary relief is sought in the various claims considered
under headings B and C. Appellants assert that 20 working days
were lost because of these occurrences. The contracting officer rejected the claim as such, but did allow extensions aggregating one
calendar day for incidents that form the subject of Claims, C-2 and
C-S.
The working time consumed or lost on Schedule II as a result of
fabricator-caused wire defects or of accessory faults amounted to
approximately 1,883 man-hours. 8 8 During the period of 16 months
within which the bulk of the job was performed, that is, the period
running from July 1, 1954 (when the initial building up of the crews
had brought them to sizeable proportions) until November 1, 1955
'T Section 2-102 of
88 Composed of 676

the specifications.
man. hours for stoppages and repairs andi 815 man hours for abnormal
iftffs under Claim B-2, 206 man hours under Claim -2, 670 man hours under Claim
C-4,: nds 16 man hurs under Claim C-5.
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(when the final cutting down of the crews was about to begin), appellants' working force on Schedule II averaged 79 men. After making allowance for travel time, the productive period of a working
day seems to have been in the neighborhood of hours. Thus, appellants' capacity for productive work was, on average, about 553
man-hours per working day. Such capacity, however, is only one
of the factors that determined the extent to which the completion
of the contract work was delayed by the addition of the 1,883 manhours in question.
Judged from the standpoint of their effect upon job performance,
the causes of delay that led to this increment fall into two classes.
One class consists of events that delayed the completion of particular
operations under the contract, but that did not hold up the concurrent prosecution of other operations, and whose primary effect upon
the job was to increase the volume of the work remaining to be done,
rather than to defer the time when the doing of that work would
become practicable. Conductor cutoffs form a good example of this
class of events, since they are necessarily made after the conductor
has been pulled out, and since they usually can be accomplished while
other parts of the stringing work are going ahead. Difficulties in
connection with sleeving and dead-ending fall into the same category,
and for like reasons.
The other class of causes of delay here at issue consists of events
that delayed the performance of the contract work as a whole, that.is,
put off for a time roughly equivalent to the duration of the cause of
delay the date by which the job could otherwise have been brought to
an end, with reasonable efforts. A typical example of such an event
would be a stop for inspection or repair of fabricator-caused wire
defects. Since the stringing of the conductor forms the last major
group of operations in the construction of a transmission line, and
since the pulling out of the wire must precede most of the other steps
in that group-such as sleeving, sagging, dead-ending, clipping and
jumpering-a stoppage of the pulling out of the conductor for a given
period of time ordinarily results in holding up the final completion of
the job, other things being equal, by about the same amount of time.
The Board finds that the stops for inspection and repair set back
the performance of the contract work as a whole, but that the other
transactions covered by the instant claim did not, except to the minor
extent apparently recognized by the contracting officer in granting
time extensions for Claims C-2 and C-5;.- We find that the delays in
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completion attributable to such stops, and to allied repair work, may
be fairly measured by the figures for daily loss of time ascertained in
the course of granting monetary relief for the same events under
Claim B-2, that is, 20 minutes per day for 78 days. Taking 7 hours
as the average number of productive working hours per day, the inspection stops and repair work in question resulted in a delay of 3.7
working days. We find that the delays in completion due to abnormal
cutoffs and to faulty presses and fittings may be fairly measured by
the relationship between the number of man-hours of work thereby
added to the performance requirements of the contract and the number
of man-hours of work which the contractor had the capacity to perform
per average working day. The increase in the volume of work attributable to abnormal cutoffs and to faulty presses and fittings amounted
to approximately 985 man-hours. 8 9 Taking 553 man-hours as appellants' average daily work capacity, the 985 man-hours so consumed
or lost resulted in a delay of 1.8 working days. The aggregate loss of
5.5 working days obtained by adding together these two classes of
delay entitles appellants to a time extension of 8 calendar days.
We find no valid reason for disturbing the one additional day allowed by the contracting officer on account of Claims C-2 and C-5.
In developing these findings the Board has recognized the impossibility of placing every individual occurrence in precisely the right
pigeonhole, or of determining with mathematical exactitude the duration of the delay occasioned by any particular class of occurrences.
Our computations reflects a studied effort to balance out opposing
borderline considerations,. and to achieve as realistic an evaluation of
the circumstances as their nature admits.
The Board determines, therefore, that Claim E-3 is allowable in
the amount of 8 calendar days, in addition to the time allowed by the
contracting officer.

Claim A-4
Alterations in Sequence of Work
Under this heading the Board has grouped a nuiiber of instances
where appellants allege that their planned sequence of work was
interrupted by alterations in the design of individual footings or
structures, or by a failure of the Government to make timely delivery
89Composed of 315. man hours for abnormal cutoffs under Claim B-2, and 670 man
hours under Claim C-4.
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of tower materials. Generally speaking, these interruptions necessitated the by-passing of the affected tower in order to perform work
at other sites while the new design was being determined or while the
necessary materials were being obtained, followed by an ultimate
return to the by-passed location when these obstacles to completion
of the tower had been overcome.
The claim comprehends a total of six such alleged interruptions,
pertaining, respectively, to (1) leg extensions at towers 492, 499 and
505 (2) leg extensions at tower 469; (3) footings at tower 548; (4)
special steel for towers in the Mill Creek area; 9 () incorrect steel
at tower 599; and (6) footings at tower 600.
Appellants contend that these occurrences resulted in the loss of an
aggregate of 35 working days. The contracting officer found that
the first five items resulted in the loss of 6 working days in the aggregate, and included a commensurate number of calendar days in the
time extensions allowed. The sixth item he rejected in its entirety.
The record offers no valid reason for upsetting the findings of the
contracting officer. Each of the first five occurrences resulted in time
being lost only by a particular crew or crews, that comprehended no

more than a minor fraction of the total working force on the job at
the time of the occurrence. When the size of the crews actually affected is compared with the size of the total working force, the extensions granted were ample enough to allow for the loss by those crews

of approximately the following number of working days: 4 days for
the first item; 11 days for the second; 9 days for the third; 20 days
for the fourth; and 7 days for the fifth. In the circimstances revealed
by the testimony, these were liberal allowances. As for the sixth item,
the evidence fails to show that any time at all was lost.
Claim E-4, therefore, is denied, except with respect to the time
allowed by the contracting officer.
Claim E-5
Entiat Snow Storm
The stringing of Schedule II was begun during the latter part of
March, 1955. The place selected was the Entiat area, which is situated
on a ridge near the eastern end of that schedule. On the night of
se The term Mill Creek area, as here used, refers to the portion of the transmission line
that extends approximately from tower 573 to tower 601. The record does not. identify
the particular towers within? this area for which special steel was delivered late.
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April 3 a storm of unusual severity for the area and season occurred.
This storm left the ground so deeply covered with snow as to force a
suspension of stringing. Appellants allege that the stringing operations were not resumed until May 2, but the evidence clearly shows
that they were actually resumed on April 21.
A time extension based on a loss of 28 working days was requested
for this cause of delay. The contracting officer allowed an extension
based on the loss of 14 working days. The reason assigned for this
reduction is that appellants' crews were able to work on other portions
of the job for 50 percent of the time between April 3 and May 2. Only
13 working days elapsed between April 3 and the resumption of
stringing operations on April 21.
Appellants have the burden of proof, but have introduced no evidence to sustain it. On the contrary, such evidence as there is tends to
show that the contracting officer's allowance was adequate.
Claim E-5, therefore, is denied, except with respect to the time
allowed by the contracting officer.
Claimn E-6
Fire.Hazard Closure

This claim has its source in a closure of the country along part of
the transmission line to most types of construction operations on
account of the prevalence of an extremely high degree of fire hazard.
The closure was ordered by authorities of the State of Washington
and lasted for two days, September 6 and , 1955.
Appellants assert that the fire closure cost them three working days.
No time extension was allowed by the contracting officer. The reason
given for the rejection is that fire closures are so common in the timbered areas of the Cascades during the summer that a prudent contractor when bidding would have foreseen, and allowed against, the
contingency of being shut down because of such a hazard for, at least,
so short a period as two or three days. The evidence reveals that
appellant was able to, and did, perform a limited amount of work
while the closure was in effect.
We believe that this claim was properly denied.; In judging the
foreseeability of an event consideration must be given to the frequency
with which similar events, that would affect the contract work in a
like way, happen to occur.91 That forests, not only in the Cascades,
9'Larsen-Me.yer

Construction Company, spra note 74.

696-701-63--7
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but also in many other parts of the West, are often closed from time
to time during the summer because of fire hazards is a. matter of
common knowledge.. A prudent contractor, wlvhn bidding upon a
job in.such a forest, ordinarily could not predict the exact date or
place of a fire closure, but he certainly would realize that there was
a substantialprobability of such a closure occurring at some time in
a place where he was working. - In the circumstances there is no realistic basis for concluding that the relatively short. fire. closure here
at issue was unforeseeable" cause of delay Xwithin the meaning of the
contract.,..

Claim E-6, therefore, is denied.
F. Time Extensions for'SchedieIII
The, claims included within- -this group, like those in group E, are
directed to obtaining time extensions as a basis for remission of liquidated damages on account of delay in completing the work.92 ;
The contract completion date for Schedule III was September 9,
1955, but the work was not actually completed until March 14, 1956.
This was a delay of 187 days and represented a potential liability for
liquidated damages of $56,100. The time extensions granted by the
contracting officer amounted to 43 days, thereby deferring the completion date to October 22, 1955, and reducing the liability forI liquidated damages by $12,900.03 Appellants contend that they are entitled
to further extensions in at least the amount of 144 days that would be
neede& to justify remission of 'the remaining $43,200 of liquidated
damages. The Board is allowing on account of the causes of delay
here at issue additional time extensions totaling 18 days, thereby deferring the completion date to November 9, 1955, and reducing the
liability for liquidated damages by $5,400. The reasons will appear in
the discussions of Claim F-3 and Claim F-7.
Clain? F-i.
Delay in Giving Notice to Proceed
'This claim is to the effect that the Government was unduly late in
giving notice to proceed. The duration of the time extension sought
32 All of these claims, except Claims F-2 and F-3,. were determined by the contracting
officer in a letter dated February 29, 1i956. Claims F-2 and F-3 were deternined in, the
finding of facts of the same date.
! The letter of February 29, 1956, granted an extension' of 40 days, and the finding
of facts of the same date granted 3 additional days.

242]

MONTGOMEREY-MACRI CO. & WEST. LINE CONST. CO., INC.

323

June 28, 1963

is left unclear by the record. The contracting officer rejected the
claim in its entirety.
The contract does not specify either the time within which an award
is to be made, or the time within which notice to proceed is to be given.
In the absence of such a specification, the law allows a reasonable time
for the taking of each of these measures.94
The bids in the instant case were opened on May 25, 1954. The
award was made 16 days later on June 10. At the award conference,
held on the latter date, there was a discussion of the timing of Notice to
proceed. Following this discussion appellants were given, and accepted, a notice to proceed which stated that it, would become effective
on June 16, that is, 22 days after the bid opening.
Under the contract appellants were bound to begin work within 10
days from the giving of notice to proceed. Work on each schedule was
actually begun within less than 10 days from June 16..
Montgomery-Macri-Western contend that the general practice of
Bonneville had been to make awards and give notice to proceed within
10 to 15 days after the bid opening, and that the greater time which
elapsed in this case resulted in throwing the contract performance into
a period of bad weather. This contention is easily answered. In the
first place, the mere fact, if it be true, that Bonneville ordinarily acted
within 10 to 15 days, would not, standing by itself, be sufficient to prove
that a period of some 22 days was unreasonable in a particular situation, where abnormal circumstances might conceivably exist. In the
second place, even if the time consumed was unreasonable, there is no
proof that it projected the contract work into bad weather. Had the
award been made and the notice to proceed become effective on June 4,
the tenth day after the bid opening, then the first day of the contract
performance period would have been June 5, instead of June 17, and
the last day would have been August 28, instead of September 9.
Hence, the net effect of the alleged delay was to exchange 12 days in
June-of 1954 for 12 days in late August and early September of 1955.
There is no intimation in the record that the weather during this latter
period was less favorable for transmission line work than the weather
during the early and middle parts of June, 1954. Obviously, no time
extension would be allowable for such an exchange, absent evidence
that the contractor was actually hindered thereby.95
14Parish v. Unitedi States, 120 Ct.. Cl. 100, 124-26 (1951), cert. denied, 342 U.S. 953
.
I .
- ,
.
I
95
Black Hills itching Company, IBCA-145 (August 5, 1958), .65 I.D. 342, 345-46
58-2 BCA par. 1888 ; J. A. Terteling & Sons, Inc., IBCA-27 (December 31, l1957);, 64 I.D.
466 500-01, 57-2 BCA par. 1539.

(1952) ; Restaterment, ontraots, sec. 40. .
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A second contention put forward by Montgomery-Macri-Western
is that during the first month or so of contract performance they were
under a practical necessity of holding down the scope of their operations, because one of the unsuccessful bidders had filed a protest against
'the award, and because appellants understood that if the protest were
allowed the notice to proceed would be withdrawn, without compensation being paid them for any work already done. The protest was discussed at the award conference, and appellants assert that the understanding just mentioned was based on statements made by Bonneville
representatives at that meeting. Department Counsel retort that the
statements in question were not reasonably susceptible of the interpretations put upon them by appellants and that, as a matter of fact,
Bonneville would have compensated appellants, if the notice to proceed
had been withdrawn, for any work done after its effective date and
before its withdrawal.
We do not find it necessary to determine just what was said at the
award conference, or how reasonable was the alleged understanding
of appellants that they would not be paid for work done were the protest against the award to be sustained. If, as appellants say, this was
their understanding, the logical course for them to pursue would have
been to suggest that the issuance of notice to proceed be deferred until
the protest had been finally disposed of, one way or the other. Such a;
course would have protected them fully, whereas their alleged policy
of going ahead with the work, but at a retarded pace, would have left
them to carry the supposed risk of loss for so much of the work as they
actually did do. The record shows, however, that, after learning of the
existence of the protest, appellants' managing partner nevertheless
urged Bonneville to permit an early start on the work. The record
also tends to indicate that during'the niouth or more of alleged uncertainty appellants built up crews, mobilized equipment, and otherwise
went ahead with the prosecution of the work in a nanner which fails
to suggest any design of limiting the scope of their operations. Under
the circumstances, we find that the protest against the award did not,
in fact, cause a slow-down or other delay in contract performance.
Claim F-i, therefore, is denied.
'
Claim F-2
Lateness of Clearyng
This claim is the Schedule III counterpart of Claim E-1. The
areas to which it appears to be mainly directed are the section of the
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transmission line extending from tower 606 to tower 634, and the Index
Ridge area, running from about tower 709 to tower 718. The length
of the time extension sought is not specified by appellants. No extension was allowed by the contracting officer.
The clearing contracts for Schedule III provided that the major elements of the clearing of the tower sites should be completed by not later
than July 1, 1954, at tower 693 and all sites to its east, and by not later
than August 1, 1954, at tower 694 and all sites to its west. Clearing
of a number of the sites had not been finished by the prescribed dates.
While the parties have not tabulated the sites at which the clearing was
late, it is evident that each of the two areas mentioned above did contain some such sites. It is also evident that the clearing of the last of
the sites was completed during November of 1954.
The construction program for Schedule III showed June 23, 1954,
as the starting date and August 1, 1955, as the completion date for the
footings. It showed July 19, 1954, as the starting date and August 15,
1955, as the completion date for the steel work. During the fall of
1954-the period while the clearing of the tower sites was being finished-appellants ran well ahead of this program in terms of the
number of footings placed, and stayed nearly abreast of it in terms
of the number of towers erected. The Schedule III footings were complete at about 54 percent of the sites on October 1, at about 62 percent-of them on November 1, and at about 68 percent on December 1.
The steel work was complete at about 19 percent of the sites on October 1, at about 26 percent of them on November 1, and remained at the
same percentage on December 1.
From the standpoint of determining whether the lateness in clearing some of the tower sites actually delayed the construction of the
transmission line, the progress achieved by appellants in starting
work on the footings is even more significant than the figures for
completed work set out above. This is because a tower site was not
staked for construction by Bonneville, nor was. construction begun
at it by appellants, until the clearing contractor had finished his operations at that site. Between mid-June of 1954, when the notice
to, proceed became effective, and the close of the ensuing November,
when the clearing had come to. an end at all of the tower sites, appellants started the foundations for 119 towers out of the 152 on
Schedule III. This was a rate of approximately 22 starts per month.
During the period initially planned for a shut-down of operations,
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running from the first of December to the last of March, appellants
started the foundations at 9 additional towers, a rate of about 2
starts per month. During the period from the first of April to the
last of July, the day preceding the scheduled completion of the footing operations, appellants started the foundations at 17 more towers,
a rate of about 4 starts per month. The foundations for the remaining 7 towers were begun in August and September of 1955.
The construction program establishes that appellants did not contemplate placing footings at all the tower sites prior to the anticipated winter shut-down. The rate of 22 starts per month achieved
during the construction season of 1954, while clearing was still under
way at some of the sites, ran well ahead of the program. Compared
with the rate then achieved, the rate of 4 starts per month obtained
during the 1955 season, after all of the sites had been cleared, was
exceedingly slow. It is evident from this comparison that lateness
of clearing did not cause delay, from an over-all standpoint, in the
construction of Schedule III.
The section of the line from tower 606 to tower 634 calls for particular consideration because it is the locale of all but four of the sites
where footing operations were not begun until the 1955 construction season.9 6 Out of the 29 towers in this area, the footings were
started at eight in the June to November period of 1954, at one in
the December to March period, at thirteen in the April to July period,
and at seven in August and September of 1955. Performance of the
subsequent phases of the work went ahead at a very slow pace, with
the result that not a single one of the twenty-nine towers was completed until September of 1955. The area in question, while not as
exposed as Stevens Pass or Tunnel Creek, was for the most part at
an elevation of more than 2,000 feet and within the zone of heavy
winter snow, as revealed by the records of the Scenic weather station, located near tower 614. This being so, it is difficult to understand why appellants, even though the snow had left in May, made
so little use of the generally favorable weather of the 1955 construction season until the completion date of September 9 was almost at
hand. Appellants have offered no evidence adequate to establish that
the ultimate failure to complete on time the section from tower 606
to tower 634 was caused, in whole or in part, by delays in clearing
this area, and the circumstances outlined above tend to refute the
existence of any such causal relationship.
95The four remaining sites were at towers 687, 710, 711 and 712.
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Particular consideration needs to be given the Index Ridge area
because it is the only area as to which written notice of a delay allegedly caused by untimely clearing was given contemporaneously
with such delay. This notice appeared in the letter of October 11,
1954, the contents of which are described in our discussion of Claim
A-1. The evidence indicates that, at the time when this letter was
written, the only sites not yet cleared on Index Ridge were at towers
710, 711, 712 and 713, and that the sites for. those towers were cleared
by not later than October 21, 1954. These four sites were located in
the hard-to-reach area to which an access road was subsequently constructed by appellants, as explained in the discussion of Claim A-2.
Excavation for the footings was started in March and April of 1955,
the work at each site being undertaken only when the access road
had been constructed as far as that site. The erection of the towers
was completed in August, and the stringing of the entire area was
finished in early September.
The alleged by-passing of Index Ridge in October of 1954 seems
to have turned out in the end to be a time-saving maneuver, since the
subsequent construction of the access road avoided the tedious packing
methods of transport that would have been necessary had construction operations been undertaken in 1954. There is no showing to
connect the delay in the final completion of the line across Index
Ridge with the delay in clearing that- area, and the unexplained
slowness with which the tower work was prosecuted during the spring
and summer of 1955 negatives the establishment of such a connection
by inference.

Claim F-2, therefore, is denied.
Claim Fr-2
Inadequacy of Clearing

This claim is for the time alleged to' have been lost through inadequate clearing of the tower sites, assembly areas, and central strips
on Schedule III. In essence, what is sought is an extension of time
on account of the circumstances for which monetary relief is sought
in Claims A-1 and A-2. Appellants regard the quality of the clearing as a major cause of delay, but have not specified the duration of
the extension which, they believe, should be allowed on its account.
The contracting officer granted an extension of three calendar days
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for the tower sites and assembly areas, but did not allow any extension
for the central strips.
The findings made by the Board in the course of considering Claims
A-i and A-2 lead necessarily to a conclusion that appellants are entitled to a time extension on account of inadequate clearing not only
for the tower sites and assembly areas, but also for the central strips.
The only question that calls for examination here is: "What should
be the duration of this extension ?"
As is true of a number of other claims, appellants have not supported their allegations of delays due to inadequate clearing by tabulations, founded on evidence, from which the extent of the delays could
be ascertained with any reasonable degree of accuracy. This deficiency
has made it necessary for the Board to rely on inferences drawn from
the available data, a process in which doubtful issues must be resolved
against appellants, since they have the burden of proof.
The record indicates that the contracting officer's allowance of three
calendar days was computed by applying to the $4,534 granted for
tower sites and assembly areas the same ratio of time to money as that
which the performance period of 450 calendar days set by the contract
for Schedule III bore to the estimated price of approximately
$803,844.90 set by the contract for that schedule. Application of this
ratio to the $4,534 gives a figure of 2.5 calendar days, which seemingly
was rounded to three by the contracting officer. If the same ratio were
to be applied to the larger sums being granted by the Board, the time
extension allowable for the tower sites and assembly areas would
amount to 9.2 calendar days, while that allowable for the central strips
would amount to 10.6 calendar days, or a total of 19.8 days.
Another approach would be to determine the duration of the allowable extension from the relationship between the work requirements
created by inadequate clearing and the work capacity possessed by
the contractors. There is testimony in the record to the effect that
the wages paid by appellants averaged $3.85 per productive man-hour;
that payroll taxes and insurance would run about 15 percent of wages;
that equipment ownership or rental charges for transmission line
work normally amount to about 25 percent of wages; that gas, oil
and repairs would run about 15 percent of wages; and that 15 percent
would be a fair allowance for overhead and profits. The average cost
of a productive labor-hour, determined from the factors just mentioned, would be $6.86.9' The latter figure, when divided into the
1See

supra note 4S.
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amounts allowed for Claims A-i and A-2, respectively, gives us a
reasonably reliable indication of the number of man-hours added to
the job by inadequate clearing. This is 2,383 man-hours for the tower
sites and assembly areas, and 2,759 man-hours for the central strips.
During the period of 16 months, running from July 1, 1954, until
November 1, 1955, within which the bulk of the job was performed,
appellants employed an average working force of 61 men on Schedule
III. Taking 7 hours as the productive period of a working day, appelants' capacity for productive work amounted to about 427 manhours per working day, on average, for Schedule III. At this rate,
performance of the additional man-hours of work occasioned by inadequate clearing would require, in the case of the tower sites and assembly areas, 5.6 working days and, in the case of the central strips,
6.5 working days. The total of 12.1 would be equivalent to about 17.5
calendar days.
The foregoing computations are not widely different in result, and
each is entitled to some weight. The median between 19.8 and 17.5,
rounded to the nearest integer, is 19. On the evidence as a whole, we
consider that a fair and reasonable approximation of the delay caused
by inadequate clearing would be 19 calendar days. For 3 of these days
a time extension has already been granted by the contracting officer.
The Board determines, therefore, that Claim F-3 is allowable in the
amount of 16 calendar days, in addition to the time allowed by the contracting officer.
Claim F-4
Access Road B8C
This claim is for delay occasioned by the allegedly unusable condition of Access Road 28C in the spring of 1955. Appellants assert that
the condition of the road, coupled with the inadequacy of the clearing
at the towers to which it led, caused 15 working days to be lost. The
contracting officer denied any time extension on account of the alleged
deficiencies in the road.
The circumstances out of which this claim arises are stated in the
portion of this opinion that deals with Claim A-3. They reveal that
the deficiencies of which appellants complain were foreseeable, and,
hence, were not such as would constitute an excusable cause of delay
under the contract.
Claim F-4, therefore, is denied.
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Claim F-5
Index Ridlge Access Road:
This claim is for the time allegedly used in constructing an access
road to towers 710, 711, 712, 713 and 714 on Index Ridge. The circumstances leading up to the building of the road are outlined in the
portions of this opinion that deal with Claim A-2 and Claim F-29.
Appellants contend that the building of the road added 30 working
days to the job. No time extension on account of this cause was allowed
by the contracting officer.
Appellants constructed the access road pursuant to an agreement
the terms of which were incorporated, after the work had been begun,
in a change order duly accepted by them. 98 The order added to the
contract price $9,600 as compensation for the building of the road,
but deducted $3,200 as compensation for the use of the road by appellants, thus resulting in a net upward price adjustment of $6,400.
Nowhere in the order was there any mention of the contract performance time, or of alterations therein.
The construction of the access road was spread over a period of
time which, although its duration cannot be determined with certainty,
may in all likelihood have encompassed as many as 30 working days.
Appellants' managing partner testified that the crew assigned. to the
building of the road did not exceed 4 or 5 men, and that other operations under the contract were not suspended while it was being built.
During the general period within which the road was being constructed, appellants' labor force on Schedule III averaged at least 40
men. It is, therefore, readily apparent that the portion of the contract time diverted to the building of the road was far less than the
duration of the period over which such work was spread.
Another matter which must be taken into account is the time saved
through the availability of the access road. The portion of Index
Ridge which it opened up was a rugged, heavily-timbered area into
which, absent an access road, materials and equipment for the footings
and towers would have had to be packed by man or animal power.
Bonneville's Area Construction Superintendent testified that appellants "actually made time and money by the road," and in the light
of the physical conditions we see no reason for discrediting this
opinion. It is a reasonable inference from the evidence as a whole
Change Order 'C," dated April 29, 1955.
C
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that the time saved by appellants through the availability of the access
road for furtherance of their line construction operations was at least
equal to the time consumed in its building.
Claim F-5, therefore, is denied.
Claim F-6
Unavailability of Conductor
This claim is the Schedule III counterpart of Claim E-2. It stems
from reiterated requests by appellants for allowance of a, time extension, in amounts as' high as 90 days, on account of delays allegedly
caused by the failure of Bonneville to deliver conductor as soon as it
was needed. The contracting officer disallowed all of these requests.
The subject of unavailability of conductor is dealt with fully, as to
both Schedule II and Schedule III, in our discussion of Claim E-2.
For the reasons there stated, the instant claim is without merit.
Claim F-6,' therefore, is denied.
Claim F-7
Defects in Conductor

This claim is the Schedule III counterpart of Claim E-3. The time
sought is an unspecified portion of the maximum of 90 days mentioned
in connection with Claim F-6. No extension was granted by the contracting officer.
The subject of conductor defects is ole that has limited application
to Schedule III, since field reworked or factory rewrapped wire was
not used on that schedule. The record reveals no causes of delay
attributable to defects in the wire, or in Government-furnished fittings
or equipment; other than the events that form the subject of the claims
considered under heading D. The approximate time lost or consumed by reason of all these events, as measured by the allowances
made by the contracting officer and the Board, totals 588 man-hours.99
Only the'incident that' forms the subject, of Claim D-4 set back the
performance of the contract work as a whole. By-applying to these
facts the methods of analysis utilized for Claim E-3 and Claim F-3,
the delay in completion attributable to the defects here in question is
found to be 2 calendar days.
" Composed of 447 man hours under Claim D-i, 81 man hours under Claim D-2, 30
man hours under Claim D-3, and 30 man hours under Claim D-4.
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The Board determines, therefore, that Claim F-7 is allowable in the
amount of 2 calendar days.
Claim F-8
Alterations in Sequence of Work
Under this heading the Board has grouped, as in the case of Claim

E-4, instances where appellants' planned sequence of work is alleged
to have been interrupted by changes in tower location or design. The
three items so grouped have to do, respectively, with (1) relocation of
tower 627, (2) change in design of tower 666, and (3) relocation of
tower 679. Appellants contend that 9 working days in all were lost by
reason of these occurrences. The contracting officer denied all three
items.
Appellants have failed to carry the burden of proof with respect to
any of these occurrences. On the contrary, the preponderance of the
evidence is to the effect that the amount of time lost by reason of the
relocation of tower 627 was inconsequential and, in any event, was
counterbalanced by a saving in time resulting from the fact that the
new site was easier to reach than the old. The preponderance of the
evidence, likewise, is to the effect that the revisions in the design of
tower 666 and in the location of tower 679 were made before appellants
had initiated work at those sites, did not entail any moves or operations
that would have been unnecessary in the absence of such revisions, and
did not otherwise affect the progress of the job.
Claim F-8, therefore, is denied.
Claim F-9
Excessive Rainfall
This claim was initiated by a letter from Montgomery-MacriWestern, dated July 11, 1955, which requested an extension of 45
calendar days for Schedule III on account of excessive rainfall during
the period from June 16 to December 1, 1954. The contracting officer
in his letter of February 29, 1956, granted an extension of 40 calendar
days on account of "unusually severe weather" during "the period of
your contract." The evidence reveals that the extension granted was
based upon an analysis of precipitation data for the period from May
of 1954 through September of 1955, and upon determinations of the
contracting officer, made on the basis of this analysis, that the work had
been delayed for 10 days by excessive tainfall in November of 1954,
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and for 30 days by excessive rainfall in April and July of 1955. What
appellants seem now to be seeking, under this claim, is an extension of
35 calendar days for excessive rainfall prior to December of 1954, in
addition to the 10 days allowed by the contracting officer for the same
period.
Recordings from several Weather Bureau stations situated along
Schedule III are in evidence. However, data from which it is possible
to determine the, extent to which the weather during the period of
contract performance was better or worse than that during a representative number of prior years is available only for three of these stations, located, respectively, at Scenic, Index and Startup. This comparative data; moreover, is not broken down into units smaller than
months.
At the- three stations mentioned there was in 1954, from thebeginning of June until the end of October, more rain than usual, but only to
a limited degree.: Indeed, precipitation was slightly less than normal
in September and substantially less than normal in October. The
average precipitation for the whole period from JuLne through October
exceeded the long-term mean by approximately 16 percent. 0 0 This
was hardly enough of a difference to have any significant effect upon
the progress of the job.
In November of 1954 the average precipitation at the three stations
mentioned exceeded the lon1g-term mean by approximately 57 percent.
Even so, an appreciable volume of work was accomplished, amounting
to about 21/2 percent of the job and equivalent, when adjusted for the
deduction of one-third of November from the contract time, to a
monthly rate of /4percent. This figure does not compare badly with
the montly rate of about T3/ 4 percent achieved during the preceding
two months of less than normal precipitation, when account is taken of
the fact that in November appellants maintained on Schedule III a
labor force that was substantially less than one-half the size of the
force employed during each of the two preceding months.
All in all, appellants have failed to carry the burden of proving
that pprior to December 1, 1954, they were delayed by excessive rainfall
for a period longer than 10 calendar days.
Claim F-9' therefore, is denied, except, with respect to the time
allowed by the contracting officer.
10041nmaking this comparison June has been accorded only one-half as much weight as
the other months, since the contract performance period did not begin until one-half of
June had elapsed.
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G. Winter Workl Claims 101

claim ;G-1

-

VRemission

of Liquidated Damnages

This claim is for remission of all liquidated damages, with respect
to both Schedule II and Schedule III, because of the adverse working
conditions that were encountered during the winter of 1955-56. Montgomery-Macri-Western assert that the severe winter weather entitled
them to the allowance of time extensions for periods running to, and
beyond, the respective dates when the work under each schedule was
actually completed. Reliance is had on two theories one being that the
winter of 1955-56 was unusually severe, the other being that the substitution of one day of poor working weather for one day of good
working weather is not an adequate time extension for a delay that
occurred when weather of the latter type prevailed. No extensions
based upon either of these theories were allowed by the contracting
officer.
The general characteristics of the weather encountered in the Cascade Mountains during the winter of 1955-56 are described in our
opinion upon Claims 10 and 11 of IBCA-77. 1 02 The territory involved
in the instant appeals lies to the west of that involved in 1B CA-77 and
attains to substantially higher elevations. Because of these differences,
the weather was worse, and the difficulties of working in it were
greater, than in the IBCA-77 territory. At Lake Wenatchee, snow on
the ground to a depth of 5 inches was first recorded on October 31, and,
prior to the completion of Schedule II in January, a maximum depth
of 75 inches had been attained. At Scenic, snow on the ground to a
depth of 5 inches was first recorded on October 30, and, prior to the
completion of Schedule III in March, a maximum depth of 204 inches
had been attained. At Stevens Pass, snow heavy enough to bring
about a temporary suspension of work fell on October 5.103 The record
contains many illustrations of the severity of the winter and of the
problems created for appellants thereby. It is plain beyond question,
and seems to be conceded by the Government, that "unusually severe
101 The two claims considered under this heading were denied, by necessary implication,
in the letter of February 29, 1956, In the finding of facts of the same date, and in
the finding of facts of September 28, 195.6.
102 Supra note 1.
" The foregoing data may be profitably compared with the corresponding data for the
winter of 19545S set forth under Claim E-1.
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weather" within the meaning of the contract was encountered during
the winter of 1955-56 on both Schedule II 'and Schedule III.
Determination of the precise amount of unusually severe weather
so encountered is made difficult by the limited number of stations for
which data has been furnished that admits of the 1955-56 weather' being compared with the weather of a representative number of prior
years, and is also made difficult because such comparative data as the
record does contain is stated only on a monthly basis.
The comparative data available for Weather Bureau stations in the
vicinity of Schedule II consists of precipitation data from the Leavenworth and Lake Wenatchee stations and of temperature data from the
former station. The precipitation data for the two stations, averaged
together, indicates that precipitation, whether in the form of rain or
snow, exceeded the long-term mean by 183 percent in October of 1955,
by 161 percent in' ovember, by 78 percent in December, and by 35
percent in January of 1956. The. temperature data from the Leavenworth station indicates that the temperature fell below the long-term
mean by 1.9 degrees in October, by 8.2 degrees in November, by 6.0
degrees in December, and by 1.3 degrees in January.
Performance of the Schedule II work was completed on January 3,
1956, and was accompanied by 55 days of delay for which extensions
have not been allowed by the contracting officer or in the preceding
portions of this opinion. The comparative data summarized above,
read in conjunction with the other facts disclosed by the record, justifies a finding that as many as 55 days of delay because of unusually
severe weather were experienced on that schedule during the period
beginning October 1, 1955, and ending January 3, 1956. Approximated by months, there were, at least, 20. such days in October, 20
such days in November, and 15 such days in December and January.
Appellants are, consequently, entitled to remission of all the liquidated
damages assessed with respect to Schedule II.
The comparative data available for stations along Schedule III consists of precipitation data from the Scenic, Index and Startup stations, and of temperature data from the last mentioned station. The
precipitation data for these stations, averaged together, indicates that
precipitation, whether as rain or snow, exceeded the long-term mean
by 101 percent in October. of 1955, by 97 percent in November,- by
36 percent in December, by 10 percent in January of 1956, by 72
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percent in February, and by 68 percent in March.' 0 4 The temperature
data from the Startup station indicates that the temperature fell below the long-term mean by 1.3 degrees in October, by 6.9 degrees in
November, and by 2.6 degrees in December, exceeded the long-term
mean by 0.7 degrees in January, and fell below it by 3.3 degrees in
February.L05 This data reveals that conditions on Schedule III during the winter of 1955-56, while abnormally bad, were consistently
less so than on Schedule II. It is also pertinent to note that Schedule
III did not include any areas that were as much exposed to heavy snow
or bitter cold as were the Stevens Pass and Tunnel Creek sections of
Schedule II.
Performance of the Schedule III work was completed on March 14,
1956, and was accompanied by 126 days of delay for which extensions have not been allowed by the contracting officer or -in the pre-ceding portions of this opinion. The comparative data summarized
above, read in conjunction with the other facts disclosed by the record, justifies a finding that 55 days of delay because of unusually
severe weather were experienced on that schedule during the period
beginning October 1, 1955, and ending March 14, 1956. The approximate breakdown by months best supported by the evidence is 15 days
in October, 15 days in November, 10 days in December and January,
and 15 days in February and March. There is no adequate basis in
the data for a finding that more than 55 days of delay because of
unusually severe weather were experienced on Schedule III during
the period in question.
This leaves to be resolved the issue of whether any of the remaining 71 days are excusable in order to make up for the differential
between the volume of work capable of being accomplished under
normal weather conditions on those days during the preceding construction seasons that were excusably lost and the lesser volume of
work capable of being accomplished during the same number of normal winter days. Appellants' construction programs indicate that
December 1 was regarded by them as marking the approximate time
when winter usually began in the region here involved, and such
date appears to be a reasonable one for that purpose. The extensions that have been allowed. on account of excusable causes of delay
occurring prior to December 1 of 1955 include 70 days for unusually
"'The January and February figures exclude the Index station, since the record does
not contain data from that station for those months. The March figure is for the Scenic
station alone, since the record does not include March data from the other stations.
"I No comparative temperature data is available for March.
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severe weather 106 and 21 days for causes that increased the quantun
of appellants' operations.'07 Adding to the contract time the 70 days
lost before December 1 because of unusually severe weather would
extend the completion date from September 9 to November 18. Adding the remaining 21 days would further extend the completion date
to December 9, thereby projecting into the normal winter season 9
of the. 21 days allowed on account of causes of delay that increased
the work to be done.
The evidence concerning the extent to which the weather customarily prevailing in the Cascades during wintertime would lengthen
the time required for transmission line construction is quite vague.
Considering that the burden of proof is on appellants, the Board
finds that an allowance of one extra day for each of the 9 days by
which the increased quantum of operations was projected into or
beyond December is the largest allowance which the record will justify. Taking this extra 9 days into account, appellants are entitled
to remission of liquidated damages for 64 out of the 126 days here
sought with respect to Schedule III.
The Board determines, therefore, that Claim G-1 is allowable in
the amount of 55 calendar days for Schedule II, thereby deferring
the required date of completion to January 3, 1956, and extinguishing the last $16,500 of liability for liquidated damages under that
schedule, and in the amount of 64 calendar days for Schedule III,
thereby deferring the required date of completion to January 12,
1956, and reducing the liability for liquidated damages under that
schedule by $19,200.
Claim G-2

Additional Compensation
This claim is for compensation on account of the expense to which
Montgomery-Macri-Western consider they were put by reason of performing during the winter of 1955-56 work which could have been
.done more cheaply in summer weather. Its underlying factual assumption is that but for the various occurrences which form the subject of the claims considered under headings A through F,. appellants
105 Composed of 40 days allowed under Claim F-9, and 30 days allowed under the instant
claim for unusually severe weather in October and November of 19.55.
107Composed of 19 days allowed under Claim F-9, and 2 days allowed under Claim F-7.
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would have completed the job before the onset of bad weather in the
latter part of 1955. Appellants regard these occurrences as having
placed the Government in a position where it was bound either to
grant them an extension of time that would be long enough to admit
of the unfinished work being deferred until the 1956 construction
season, or else to reimburse them for the amount by which the expense
of performing this work in the winter exceeded the expense that would
have been incurred if completion had been put off until the next sum
mer. Since Bonneville did not grant such an extension, but insisted
that appellants continue working, notwithstanding the adverse
weather, until the job had been finished, appellants contend that the
Government elected the latter alternative and is bound to pay additional compensation for the winter work. They have ot specified
the amount claimed on this account, but state that is included in the
sum of $202,992.80 sought under Claim A-2 for alleged inadequate
clearing of the central strips on Schedule III, even though unsegregated parts of the amount are for faulty conductor or accessories
rather than for inadequate clearing, or are for Schedule II instead
of Schedule III. The reason assigned for this inclusion is that the
work done during the winter was mostly stringing work, which was
performed mostly on the central strips, and, therefore, was classified
under Claim A-2. No compensation was allowed by the contracting
officer on the grounds here outlined.
The extent to which favorable consideration may be given to this
claim is defined and circumscribed by certain general principles.
First, the expense of measures undertaken for the purpose of performing extra work resulting from a change ordered by the Government, or of overcoming hindrances resulting from a breach of contract
by the Government, is allowable to the extent to which the expense
was actually and reasonably incurred, and, hence, if such measures
were actually and reasonably undertaken during the winter, the cost
incurred in performing them at that time of the year would be
allowable.' 0 8
Second, when the measures actually and reasonably undertaken
form an integral component of a series of operations that is pushed,
wholly or partially, into the winter as a necessary consequence of the
incorporation of such measures within the series, then the compensation due the contractor would include, not only the cost of such measno Abbott Electric Corporation v. United States, 142 Ct. Cl. 609, 613-16 (1958) (breach
of contract); Inter-City Sand and. Gravel Company, spra note 40 (change) Paul C.
Helmick Company, supra note 82, (change and breach of contract).
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ures themselves, but also the amount by which the cost of the
subsequent operations in the series was increased through their projection into an unfavorable season.' 0 9
Third, a contractor is entitled to reimbursement for expense actually
and reasonably incurred in complying. with a direction of the Government to perform work in advance of the date when performance is
due."0( It follows that. a contractor who has encountered an excusable
cause of delay, who has requested an extension of time on account of
such cause, who has been denied an appropriate extension, who has
been instructed to complete the work within a lesser time than would
have been available if an appropriate extension had been granted, and
who complies with that instruction, is entitled to reimbursement for
expenditures, such as the cost of working under adverse weather conditions, that could have been saved if an appropriate extension had
been granted.1"
Fourth, where the Government directs that the work be accelerated,
but the contractor in fact does not accelerate its performance, no
additional compensation is allowable."2:
Fifth, the risk of loss on account of increases, in the cost of the job
that are not the product of any compensable act or omission of the
Government, but that are caused merely by the encountering of bad
construction weather, whether normal for the season of the year involved or sufficiently abnormal to constitute an excusable cause of
delay, rests upon the contractor." 3 Hence, no consideration may be
given to the expense of winter work caused by, events, such as, for
example, the condition of Acess Road 28C, with respect to which
"0'The formulation of this principle in relatively narrow terms is necessitated by the
rule concerning the scope of equitable adjustments for delay laid down in United States
v. Rice, 317 U.S. 61 (1942). An illustration of the application of such principle to an
equitable adjustment on account of a change is afforded by Claim
in IBCA-77, spra
note . With respect to claims for breach of contract, to which the rule of United States
v. Rice does not extend, the application of such principle is made as a part of the general
law of damages, see J. A. Ross & Company v. United States, spra note 13; Kirk v. United
States, 111 Ct. C1. 552, 565-67 (1948) ; Langevin v. United States, spra note 14.
I10 Utah Construction Company, supra note 15; Ensign-Bickford Company, ASBCA No.
6214 (October 31, 1960), 60-2 BCA par. 2817.
- Hfagstrom Construction Company, ASBCA No. 5698 (June 23, 1961)1 61-1 BCA par.
:3090; Farnsworth Chambers Company, spra note 76; Standard Store Equipment Conpany, ASBCA No. 4348 (August 28, 1958), 58-2 BCA par. 1902:; see William L. Warfield
Construction Company, IBCA-i96 et at. (May 3, 1962), 1962 BCA par. 3374, 4 Gov. Contr.
-par. 314; W&W Company, IBCA-54 (August 4, 1958), 58-2, BCA par. 1860; Farnsworth
&Chambers Company, ASBCA No. 3988 (August 16, 1960), 60-2 BOA par. 2733. See also
-Claim 5 in IBCA-80, sapra note 2.
,112'William L. Warfield Construction Company, spra note 111; Paul C. Helmick Coin_pany, supra note 82; Roy L. Bair &tCompany, supra note 26.
115See authorities cited supra note 40.
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the Board has found that no obligation rested upon the Government
either to pay additional compensation or to grant a time extension.
The occurrences within the scope of the present appeals that are
not ruled out of consideration by the principle last mentioned will be
examined, initially, from the standpoint of determining their eligibility under the first two principles for the payment of additional
compensation on account of winter work, and then from the standpoint of determining their eligibility under the third and fourth
principles for such a payment.
In the case of Schedule II the occurrences that involve the first two
principles are the stoppages and repairs for which allowance has been
made under Claim B-2, the abnormal cutoffs for which allowance has
been made under the same claim, the nine items of conductor work for
which allowance has been made under Claim C-2, the faulty presses
and fitings for which allowance has been made under Claim C-4, the
shortage of hand shackles for which allowance has been made under
Claim C-5, and the stringing work in the Stevens Pass and Tunnel
Creek areas that was evaluated under Claim E-1. In so far as these
events are concerned, October 5 may appropriately be taken as the
beginning of the winter of 1955-56, since that was the date of the first
severe snow storm at Stevens Pass, and since the majority of the Scheduk II work that then remained undone was in the Stevens Pass and
Tunnel Creek areas.
The stoppages and repairs necessitated by fabricator-caused conductor defects for which allowance has been made under Claim B-2
were, as explained in the discussion of Claim E-3, integral components
of the stringing operations. Their incorporation in that series of
operations had, in general, the necessary effect of adding to the time
needed for completion of the job a period roughly equivalent to that
lost or consumed by the main stringing crew in effecting such stoppages and repairs. The Board finds, therefore, that all of the $4,639.13
allowed for stoppages and repairs under Claim B-2 should be included
in the basis for payment of winter costs.
The work incident to abnormal cutoffs under Claim B-2 and to
faulty presses and fittings under Claim C-A was scattered throughout
the period while conductor stringing was in progress, and did not delay
performance of the contract as a whole. There is no practicableimeans
by which it can be established precisely how much of this vork was
done during the winter of 1955-56, and how much was done before
that time. The record shows, however, that approximately 92 percent

242]

MONTGOMERY-MACRI CO. & WEST. LINE CONST. CO., INC..

341

June 28, 1963

of the stringing of Schedule II had been completed before October
5.114
The Board finds that the remaining 8 percent is a fair and reasonable measure of the portion of the work attributable to abnormal
cutoffs and to faulty presses and fittings as to which a payment for
winter costs would be in order. The sum obtained by applying this
percentage to the $2,162.70 allowed for abnormal cutoffs under Claim
B-2 is $173.02, and the sum obtained by applying it to the $3,368.43
allowed for faulty presses and fittings under Claim C-4 is $269.47.
All the events that form the subject of Claims C-2 and C-5 occurred
prior to October 5, 1955, and none was a substantial factor in projecting performance beyond that date. Accordingly, no basis exists for
the recognition of any winter costs in connection with either of these
two claims.
The stringing work in the Stevens Pass and Tunnel Creek areas
requires more extended consideration. Those construction operations,
whether on Schedule II or Schedule III, that remained undone at the
beginning of October, 1955, were concentrated for the most part along
the section of the transmission line between tower 596 and tower 676.
None of this section of the line had been strung, and,- while the portion
to the west of tower 633 was ready for stringing, the portion to the
east of that point still lacked a number of towers. Some backfilling,
clipping and jumpering remained to be done on other sections of the
line.
With respect to the major unfinished segment of Schedule III, that
is, the areas between tower 606 and tower 676, the preponderance of
the evidence is to the effect that thenecessity forworkingunder adverse
weather conditions did not spring from compensable acts or omissions
of the Government, except to the limited extent caused by the inadequate clearing and the faulty presses and fittings for which winter
costs are being allowed elsewhere in this opinion. On the contrary,
such necessity arose from appellants own deficiencies, as indicated in
the discussion of Claims A-1 and F-2.
With respect to the major unfinished segment of Schedule II, that
is, the Stevens Pass and Tunnel Creek areas, the story is a different
one. In their case the evidence demonstrates, as outlined in the discussion of Claim E-1, that the stringing operations were projected into
4

"1This was a higher percentage than would have been attained by that time if the
stringing had been prosecuted at a constant rate over the period beginning on April 1, 1955,
the date set by appellants' original construction program for the initiation of wire operations, and ending on November 9 1955, the date by which those operations should have
been completed but for the intervention of unusually severe weather in the latter part of

1955.

-
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the winter of 1955-56 by reason of the lateness of the date when clearing was completed. It has also been established that the delay in
clearing was due to the inability of the Government to obtain the rightof-way across two key tracts, and its consequent inability to authorize
their clearing, until June of 1954.115 These tracts comprehended the
sites of towers 99 through 601 and towers 603 through 607. The
first permission to enter them was given to the clearing contractor by
Bonneville on June 18, 1954. This was 8 days after the award of the
construction contract to Montgomery-Macri-Western, and was also
subsequent to the effective date of the notice to proceed. At the time
of, making the award and giving the notice Bonneville was aware that
it would be impractical for clearing of the tower sites and assembly
areas on the tracts in question to be finished by July 1, 1954, the date
specified in the clearing contract. While this situation was explained
to appellants at the award conference, there is no evidence that they
acquiesced in it. Instead, they voiced a desire to start work ill the
summit areas as soon as the weather would admit, an eventuality which,
as has been stated, would occur in a normal year about July 1. This
desire was eminently reasonable in view of the shortness of the construction season, and the difficult nature of the construction, at Stevens
Pass and Tunnel Creek.
The rule that governs such a situation as this is expressed in the
following quotation from Ben C. Gerwick, Inc. v. United States, 285
F. 2d 432, 436-37 (Ct. Cl. 1961), a case where recovery was unsuccessfully sought by a harbor improvement contractor on the ground
that its work had been made more expensive because another contractor
with the Government had: failed to dredge the area to be improved
within the time specified in the dredging contract:
The delay in availability. of the site of plaintiff's work resulted from the
delays by the dredging contractor in the performance of the dredging contract.
It follows that if the defendant was not at fault, it is not liable in damages for
the delays caused by another contractor. Standard Accident Insurance o. v.
United States, 102 Ct. CL. 770, 790, certiorari denied 325 U.S. 870. Furthermore,
unless the Government expressly covenants to make the site available at a particular time, plaintiff has the burden of proving that the United States was in
some way at fault because the site did not become available to it at an earlier
date. United States v. Howard P. Foley Co., 329 U.S. 64. Since plaintiff has
failed to prove fault or negligence on the part of the United States, his claim,
in this respect, must fail.

In Peter Kiewit Sons' Company v. United States,511 where a dam
construction contractor succeeded in obtaining recovery on the ground
115
118

Paul C. Helmick Company, spra note 82.
Supra note 66, at 674-75.
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that its work had been made more expensive because another contractor
with the Government had failed to deliver a penstock for the dam
within the. time. specified in the penstock fabrication contract, the
court said:
Generally the Government is not liable for delays in making the work or material available to a contractor, United States v. Rice, 317 U.S. 61; United States
v. Foley o., 329 U.S. 64. However, where the Government or its authorized
representatives are guilty of some act of negligence or willful. misconduct which
delays the contractor's performance, the Government is liable for the resulting
damages, Chalender v. United States, 127 C. CIs. 557. This is so because there
is in every Government contract, as in all contracts, an implied obligation on the
part of the Government not to willfully or negligently interfere with the contractor in the performance of his contract, Chalender, supra; Fuller v. United States,
108 C. CIs. 70. When the contract does not specify particular dates upon which
delivery of the material is to be made, the implied obligation just referred to is
an obligation not to willfully or negligently fail to furnish the materials in time
to be installed in the ordinary and economical: course of the performance of the
contract, Walsh v. United States, 121 .0: ls. 546; Thompson v. United States;
130 C. CIs. 1; Chalender, supra. If the Government exerts every effort to supply
the contractor with the necessary materials on time, it cannot be held that it has
willfully or negligently interfered with performance, Otis Williams & Co. v.
United States, 120 C. Cis. 249; V. B. Barling v. United States, 126 C. Cis. 34.
We think that the Government acted without proper and adequate consideration for the interests of the plaintiffs in regard to the penstock. When it gave
the plaintiffs notice to proceed, which is a notice to get the equipment and the
men on the job for the efficient performance of the work, it knew that Darby
[the penstock fabricator] was having dfflculties getting the necessary raw materials, and it had no right to surmise, at the plaintiff's epense, that the situation
would improve in time for Darby to meet its schedule of deliveries. The Govermnent's further conduct; in placing another contract for penstock with Darby,
and giving it priority in delivery over the contract on which the plaintiffs depended, was inexcusable. * * (Italics supplied.)11 1

In the bircunistances revealed by the-evidence, the Board finds that,
as a result of fault on the part of the Government, the tower locations
in the Stevens Pass and Tunnel Creek areas of Schedule II did not
become available to appellants by the time when, in the ordinary and
economical course of contract performance, they would be needed.
Under the authorities just cited, it follows that the Government is
liable for the cost of so much of the winter work as was caused by the
delay in clearing those locations. The amount of such cost will be
considered at a later place in this opinion.
While the Board has evaluated all of the foregoing events in the
light of both the first and the second of the principles that have been
'ITSee also Welafab, Inc., supra note 7&; Witzi, Construction Company, supra note
wd3W Company, supra note 111; Paul C. Belmick Company, supra note 82.
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mentioned, it has applied the second only to the stoppages and repairs
for fabricator-caused conductor defects. As brought out in the discussion of Claim E-3, the remainder of these events did not, in general,
hold up the performance of other operations under the contract, or
defer the time when completion of the work would become practicable-a statement which also holds good for Schedule III. The real
reason why much of the work done during the winter of 1955-56 had
not, been performed earlier is to be found, as the evidence amply demonstrates, in the manner in which the job was equipped and managed
by appellants, rather than in any compensable act or omission of the
Government. Deficiencies on the part of appellants which had a significant bearing upon the extent of the winter work are noted in our
discussion of Claim A-1, Claim E-1 and, with respect to Schedule
II, Claim F-2. Moreover, even if any of the events to which the
first principle only has been applied could be said to have projected
other parts of the work into the winter season, simply by reason of
the fact that they increased the total volume of work to be done under
the contract, the payment of winter costs with respect to such other
parts of the work would appear to be precluded by the rules laid
down in United States v. Rice, 317 U.S. 61 (1942) and United States v.
Howard P. Foley Co., Inc., 329 U.S. 64 (1946).11 8
In the case of Schedule III the occurrences that involve the first
two of the principles mentioned previously are the inadequate clearing
of the tower sites and assembly areas for which allowance has been
made under Claim A-i, the inadequate clearing of the central strips
for which allowance has been made under Claim A-2, the faulty presses
and fittings for which allowance has been made under Claim D-1, the
item of conductor work for which allowance has been made under
Claim D-2, the excessive polishing of fittings for which allowance has
been made under Claim D-3, and the loose conductor for which allowance has been made under Claim D4. In so far as these events are
concerned, October 30 may appropriately be taken as the beginning
of the winter of 1955-56, since that was the date when snow on the
ground first reached a depth of 5 inches at Scenic, and since most of
the work then remaining to be done on Schedule III was in the general
vicinity of the latter place.
The costs allowed under Claim A-i on account of inadequate clearing of the tower sites and assembly areas were incurred from time to
S The amount payable under the first principle for- the stringing work at Stevens Pass
and Tunnel Creek is the same as would be payable if the second principle were to be
applied, since all of the stringing work that supports this item of the claim was -performed, in fact, during the winter season.
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time during the whole period of contract performance. Their precise
allocation as between the winter of 1955--56 and the earlier seasons of
work is not possible on the basis of available information. The record
shows that approximately 92 percent of the entire Schedule III job
had been completed before October 30, 1955. This, however, was a
lesser degree of completion than should have been attained by that date
in order to assure that the time requirements of the contract would be
met. As things stood on October 30, those requirements called for
completion of Schedule III by not later than November 24.119

If per-

formance had conformed to appellants' construction program, extended
over the longer period permitted by the latter date, approximately 93
percent of Schedule III would have been completed before October 30.
The Board finds that the remaining 7 percent is a fair and reasonable
measure of the portion of the work attributable to inadequate clearing
of the tower sites and assembly areas as to which a payment for winter
costs would be in order. The sum obtained by applying the foregoing
percentage to the $16,348 allowed for this work under Claim A- is
$1,144.36.
The costs allowed for inadequate clearing of the central strips
under Claim A-2 and for faulty presses and fittings under Claim D-1
were incurred at times scattered throughout the period while conductor stringing was in progress. They need to be prorated in the
same general manner as has been employed for the costs allowed
under their respective counterparts, Claim A-1 and Claim C-A. The
record shows that approximately 72 percent of the stringing of Schedule III had been completed before October 30. This, however, was a
lesser degree of completion than should have been attained by that
date in order to assure that the time requirements of the contract
would be met. If the stringing had been begun on July 1, the date
set by appellants' original construction program for the initiation of
wire operations on Schedule III,120 and had been prosecuted thereafter
at a constant rate sufficient to finish the job by November 24, approximately 82 percent of the stringing would have been completed before
October 30. The Board finds that the remaining 18 percent is a fair
and reasonable measure of the portion of the work attributable to
inadequate clearing of the central strips and to faulty presses and
"' This date is derived from the contract completion date of September 9, as extended
by the 61 days allowed under Claims F-3, F-7, and F-9, and by the additional 15 days
allowed for unusually severe weather, in October under Claim G-1.
:
120Actually, the section of the transmission line from tower 718 to tower 757 had been
strung before that date.
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fittings as to which a payment for winter costs would be in order.
The sum obtained by applying this percentage to the $18,925 allowed
for inadequate clearing of the central strips mider Claim A-2 is
$3,406.50, and the sum obtained by applying it to the $2,246.09 allowed
for faulty presses and fittings under Claim D-1 is $404.30.
The work to which Claim D-2 relates was performed in January
of 1956, but the costs of performing it under the weather conditions
then prevailing appear to have been already adjusted, since the sum
of $514.28 allowed by the contracting officer for this work is substantially equal to appellants' itemization of the costs incurred in performing it. As the events which form the subject of Claims D-3 and
D-4 occurred prior to Ocober 30, 1955, a basis is also lacking for the
recognition of winter costs in connection with those two claims.
Other questions pertinent to the application of the first and second
principles to Schedule III have been resolved in the discussion of the
application of those principles to Schedule II.
This brings us to the subject of acceleration of -work, with which
the third and fourth of the principles mentioned above have to do.
Appellants contend, in effect, that under the third principle they are
entitled to the allowance of winter costs for all of the work performed
during the winter of 1955-56. The premise underlying this contention is that the Government should have granted, before or upon the
advent of bad weather, a time extension sufficiently long to 'enable
appellants to shut down operations until spring and to perform the
unfinished portions of the job during the construction season of 1956.
Various requests for such an extension were made, culminating in two
letters dated December 30, 1955, wherein appellants formally demanded that the time for completion of each schedule be extended to
September 1, 1956.
The Board is unable to find in the record any basis for the allowance of time extensions that would admit of the unfinished work
being put over until spring. The contract itself set a performance
period of 450 days for each schedule, and, although such a period would
manifestly include the whole of the winter of 1954-55, the contract did
not exclude any part of that season from the performance period.
We know of no rule of construction by which we could interpolate
into the contract an exclusion for the winter of 1955-56 when no intention to exclude that or any othet winter was there expressed.' 21 True,
the second winter was more severe than the first, but the contract
provided for extensions on account of "unusually severe weather," and,
12

Of.

Colon-C.unningham Comnpany, W.D.

CA No. 1355 (April 23, 1946).
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to the extent that the evidence shows the weather to have been unusually severe, appropriate extensions are being granted under Claim
G-1. The risk that performance of the contract, notwithstanding the
granting of all of the extensions requisite to fulfill its terms, might
necessitate the doing of work under the difficult and expensive conditions apt to be created by even normal winter weather in much of
the region traversed by the transmission line was a risk which the contract placed squarely upon appellants' shoulders.22
Montgomery-Macri-Western assert, not without justification, that
time extensions, if they are to be helpful to a contractor in planning
his work, need to be granted contemporaneously with the events that
give rise to them. In the instant case the first extension for Schedule
II was not granted until 14 days after the completion date specified in
the contract, and the first extension for Schedule III was not granted
until 173 days after that date. Montgomery-Macri-Western allege,
moreover, that Bonneville, through its central office officials, not only
refused their requests to be allowed to suspend work during the winter
of 1955-56, but also instructed them to expedite their rate of performance notwithstanding the adverse weather conditions and even intimated that, if appellants did shut down operations for the winter,
Bonneville would take over the job and complete it by force account
at their expense. The correctness of this allegation is virtually admitted, and is supported by the evidence.
The foregoing circumstances would, subject to applicable procedural
requirements, lay a strong basis for an acceleration of work claim if, in
fact, the work had been accelerated. 123 But it was not accelerated.
Neither the lack of contemporaneous time extensions nor the urgings
of Bonneville to work faster resulted in the job being completed by the
contract date of September 9. Neither resulted ,in the job being completed by December 1, the approximate date when it would be usual
for winter to begin. Most important of all, neither resulted in the job
being completed before the date when the allowable time extensions
expired. Because of the key significance of this latter date, the Board
has given minute consideration to all of the grounds upon which extensions have been sought. Our findings reveal, however, that the
date on which the Schedule II work was actually completed, January
3, 1956, was very close to, if not identical with, the date on which such
122See authorities cited s8upra note 40.
" See Dunnigan Construction Company &J. S.

Sweitzer &Son, Inc. v. United States,

122 Ct. Cl. 22, 290-94 (1952); Ross Engineering Company,
Ct. Cl. 527, 532i (1951).

nc. v. United States, 118
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work should have been completed, and that the date on which the
Schedule III work was actually completed, March 14, 1956, was two
months later than the date on which such work should have been completed. It. is plain that there was no acceleration, and, therefore, no
basis for the allowance of winter costs on that ground.' 2 4
In reaching these conclusions the Board has recognized the possibility that, with respect to Schedule II, appellants might have been
entitled to extensions running beyond January 3, 1956. This is because, conceivably, there might have been a few more days of unusually severe weather than the 55 allowed, or there might have been
grounds for granting additional time in order to compensate for the
differential between the days of good working weather excusably
lost and the days of poor working weather into which the final parts
of the job were projected. However, the only work on Schedule II
that was actually and reasonably performed during the winter of
1955-56 was the stringing work at Stevens Pass and Tunnel Creek,
together with so much of the other work on that schedule as was
projected into the winter season by reason of the stoppages and repairs
for fabricator-caused wire defects. For all of the work thus performed appellants are to receive, under the findings contained in this
opinion, the full amount of the expense caused by the adverse
weather which prevailed during its performance, so far as such expense
is capable of being ascertained from the record. Hence, even if it
should be found that appellants were entitled to extensions running
beyond January 3,1956, thereby laying a basis for concluding that performance had been accelerated to such date, the additional coipensation due them would not be increased, by reason of such acceleration,
to more than the sums here being allowed.125
We come now to the assessment of the amount of the winter costs.
Appellants' managing partner testified that in his judgment the cost of
the work performed during the winter 1955-56 was approximately
four times greater, and for some parts of the job over four times
greater, than would have been the cost of the same work if performed during ordinary construction season weather. Bonneville's
Chief of Construction testified that in his judgment the cost was from
three to four times greater. It would be difficult to find witnesses
better qualified to speak on the subject than were these two, and their
estimates are in remarkably close agreement. The consensus of these
124
225

Of. William I. Warfield onstruction Conzan
spra
note 111.
f. Kirk v. United States, spra note 109; PauZ C. Helmiok Company, supra note 82.
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estimates would be that the cost of the winter work was almost four
times as great, or, expressed in other terms, exceeded by almost three
times, the cost that normally would have been incurred. The Board,
accordingly, will use 3.9 times as great, that is, exceeding by 2.9
times, as the proper factor.
So measured, the additional costs of performing during the winter
of 1955-56 those items of work as to which an allowance has been made
for the costs of performing the same work during normal construction
season weather are as follows: stoppages and repairs on Schedule II,
2.9X$4,639.13, or $13,453.48; abnormal cutoffs on Schedule I, 2.9
X $173.02, or. $501.76; faulty presses and fittings on Schedule II, '2.9
x $269.47, or $781.46; tower sites and assembly areas on Schedule III,

2.9x$1,144.36, or $3,318.64; central strips on Schedule III, 2.9
X$3,406.50, or $9,878.85; and faulty presses and fittings on Schedule
II,

2.9 X $404.30, or $1,172.47.

The winter stringing work at Stevens Pass and Tunnel Creek must
be approached from a different angle, since this is work that would
have needed to be performed in any event, and, hence, no allowance
based on the costs of performing the, same work during normal construction season weather has been made, or could properly be made.
An analysis of appellants' daily time slips shows that stringing operations in these areas on and after October 5 1955, were charged with
approximately 3,120 man-hours of labor time. Equipment cost could
properly be measured by the 40 percent ratio that was found to obtain
in ascertaining the amount to be allowed for stoppages and repairs
under Claim B-2. An over-all factor of 5 percent for overhead would
seem to be appropriate, the claim being of a type as to which an allowance for profit would not be proper.12 6
Utilizing these figures, the gross expense incurred for the winter
stringing work at Stevens Pass and Tunnel Creek would be:
Wages (3120 man hours at an average cost of $3.85)
- ___ $12, 012. 00
Payroll taxes and insurance ($12,012.00X15%) -__-__-_=-_1, 801. 80
Equipment cost ($12,012.00X40%) -__-_-_____4, 804. 80
Total direct cost
_
__-_-_-_ …
-__-$18, 618. 60
Overhead $18,618.60 x 5% ) ------------------------------930. 93
Total

_--

------

--- _---

-- ---

-___ -- --- $19, 549. 53

126For the rule with respect to profit allowances see Claim -A and Claim 1-D-2 in
IBCA-77. See also Oiver-Finnie Company v. DUited States, 279 F. d 495, 508 (Ct. Cl.
1960); Gustav Hirsch v. United States, 94 Ct. Cl. 602, 635 (1941).
.
:
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This tabulation includes, however, the expense that would have been
incurred if the stringing had been done in good construction weather.
Applying the factor of 3.9 times as great, established above, the expense incurred by reason of the fact that the stringing was done in
poor construction weather would be twenty-nine thirty-ninths of
$19,549.53, or $14,536.83.
The tabulation also includes the expense attributable to abnormal
cutoffs and to faulty -presses and fittings on Schedule II for which
winter costs of $501.76 and $781.46, respectively, have been separately assessed. As substantially all of the winter work on that schedule brought about by abnormal cutoffs or faulty presses and fittings
was performed in the Stevens Pass and Tunnel Creek areas, it is
obvious that a duplication exists which needs to be eliminated and
which can most appropriately be eliininated, in the absence of any
basis for allocation, by crediting the aggregate of such $501.76 and
$781.46 against the winter stringing expense of $14,536.83, thereby
reducing the latter to $13,253.61.
Finally, the tabulation includes the expense attributable to stoppages and repairs on account of fabricator-caused wire defects to the
extent that such stoppages occurred, or such repairs were made, in
the Stevens Pass and Tunnel Creek areas on or after October 5, 1955.
Out of the approximately 78 working days that were devoted to
the stringing of field reworked or factory rewrapped wire on Schedule II, about 101/2 working days were spent in stringing such wire
at Stevens Pass and Tunnel Creek on or after the date in question.
This same proportion, when applied to the sum of $13,453.48 that
has been assessed as the winter work costs occasioned by conductor
stoppages and repairs, gives $1,811.05 as the portion of such costs
which is attributable to stringing work in those areas on or after
October 5, 1955. The elimination of this final duplication leaves
$11,442.56 as the net expense incurred for winter stringing work at
Stevens Pass and Tunnel Creek. 27
To recapitulate, the compensable costs incurred for winter work
on Schedule II consist of $13,453.48 for conductor stoppages and repairs, $501.76 for abnormal cutoffs, $781.46 for faulty presses and
fittings, and $11,442.56 for stringing expense caused by clearing delays, a total of $26,179.26; and the compensable costs incurred for
winter work on Schedule III consist of $3,318.64 for inadequate
clearing of tower sites and assembly areas, $9,878.85 for inadequate
clearing of central strips, and $1,172.47 for faulty presses and fittings,
a total of $14,369.96.
af. Abbett Blectric Corporation v. United Staes, upra note 108.
O27
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The Board determines, therefore, that Claim G-2 is allowable in
the sum of $40,549.22.
Senary
The action taken with respect to the claims involved in these appeals
-is summarized below.
-

Claim No.
G
. ..

.

.-

A-1

$196,
202,
3,
7,
12,
10,

A-2

A-3
B-1
B-2
B-3

C-1 -- - - - -- _ -_
C 2

C-3 C-4
C-5
D-2
D-3 -

-

Allowance by
Contracting
, officer

Amount claimed

=

D-4
E-1 through 1-6
F-1 through F-9
G1-Included in the
claims of the E and
F series.
G-2-Included in
claim A-2.
Total

176.
992.
500.
941.
486.
395.
122.
1, 196.
2, 128.
17,130.
88.
5, 218.
520.
1, 060.
308.
34, 800.
56, 100.

-$4, 534. 00
0
0
tI
:
O
0

25
80
00
29
59
33
20
41
02
40
37
80
90
39
56
00
00

45. 77
'

0
945. 50
0
1, 960. 73
0
0
*
514. 28
165. 67
0
15, 900. 00
12, 900. 00

542, 166. 31

36, 965. 95
1 .,

,-7

-

Additional

I

allowance
by board

Amount
disallowed

24, 600. 00

$179, 828.25
143, 518. 58
3, 500. 00
7, 941. 29
5, 684. 76
10, 395. 33
1122. 20
lo
0
2, 128. 02
3, 761. 97
0
2, 972. 71
6. 62
894: 72
0
0
18, 600. 00

125, 845 91

379, 354.45

$11, 814. 00
59, 474. 22
0
0
6, 756. 06
0
0
250. 91
0.
1, 407. 70
88. 37
2, 246. 09
0
0
308. 56
2 18, 900. 00
3

.' ,.:~

i Inclusive of $40,549.22 allowed under Clain G-2.
2 Inclusive of $16,500 allowed under Claim G-1.
3 Inclusive of $19,200 allowed under Claim -1.

The appeals are. sustained to the extent of the allowances summarized above, which, inclusive of the sums allowed by the contracting
officer, amount to a total of $162,811.86, and are otherwise denied.
THOMAS

M.

DURSTON,

Member.

HERBERT J. SLAUGHTER,

Member.

Chairman PAUL H. GANTT disqualified himself from participation in
the consideration of these appeals.

352

DECISIONS OF THE DEPXRTMENT

OF THE INTERIOR

[70 LD.

APPEAL OF LEWIS CONSTRUCTION COMPANY, INC. AND
S. L. BOTUTELLE
IBCA-340

Decided July 3, 1963

Contracts: Appeals-Rules of Practice: Appeals: Timely Filing
The limitation upon the time for taking appeals imposed by the "Disputes"
clause of the standard forms of Governmnt contracts is jurisdictional. An
appeal from a decision of the contracting officer must be dismissed if it was
not taken before the end of the thirtieth day after the receipt of the decision
by the contractor, or before the end of the next business day if the thirtieth
day falls on a Sunday or Federal holiday, unless the appeal involves only
questions of law. Such limitation may not be waived or extended once the
30 days have run.
BOARD OF CONTRACT APPEALS

This appeal arises under a contract of the Bureau of Reclamation
for the construction of drains on the Columbia Basin Project in the
State of Washington. The contract, dated July 15, 1958, and designated No. 14-06-116-7011, was on Standard Form 23 (January 1961
edition) and incorporated the. General Provisions of Standard Form
23A (March 1953) for construction contracts. The matters in dispute
largely have to do with the subject of whether changed conditions,
within the meaning of Clause 4, were encountered in the building of
the drains.
At the threshold of the appeal, we are met by a contention that the
Board lacks jurisdiction over it because the notice of appeal was not
timely mailed. This contention has been raised through the filing of
a motion to dismiss by the Department Counsel. A copy of the motion
was mailed to appellants, a joint venture. Another copy was mailed
to a firm of attorneys which, although not designated as counsel of
record in this appeal, seem to have been consulted by the joint venture
concerning the matters to which the appeal relates. Return receipts
indicate delivery of both copies. Appellants, however, have not submitted a reply to the motion to dismiss, nor have they presented in
any other forln a statement of reasons for considering the appeal to be
timely. The question of jurisdiction, accordingly, will be considered
solely on the basis of the documents appearing in the appeal file.
The governing contractual requirement is to be found in the portion of the "Disputes" clause of. the contract-Clause 6, as amended
by Clause 27(b)-which reads as follows:

LEW-tS
I CONSTRUCTION 00.;--NC-& S.-i-

32ji2-

B:T

LLE
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'any dispute concerning a question of facts. arising under this contract
which is not disposed of by agreement shall be decided by the contracting officer,
who shall -furnish to the contractor a written copy of his decision. Such decision
sha-ll befinal and conclusive unless within 30 days from' the date of. receipt
thereof, the contractor appeals therefrom by mailing or otherwise furnishing. tQ.
the contracting officer a written appeal addressed to the. Seeretary.
*

*

In the instant case the decision of the contracting officer is dated
J
-e 12, 1962,and was transmitted to appellants by a letter that is
26, 1962. Both the decision and the letter of, trans,,ittal
dated Jne
invited appellants' attention to their right of appeal "within 30 days,.1

and contained references to the procedures that sliould be used in
taking an appeal. The decision and letter were sent to appellants by
registered mail. The Post Office return receipt indicates that they
were delivered to appellants'on June 27, 1962, and constitutes prima
J
facie evidence that delivery was made on that date.
The decision having been received by appellants on June 27, 1962,
the period of 30 days specified in the "Disputes" clause ran untf-the
end of the thirtieth day after that date. As such thirtieth day was
neither a Sunday. nor a Federal holiday, the time for taking an appeal
expra its close, that is, at niidnight ol July 27, 1962.2
Appellants' headquarters were at Kennewick, Washington, andthe
notice of appeal was mailed at that place. The contracting .officer's
station was at Ephrata, Washington, and the notice was mailed :to that
place. The notice of appeal is dated August 13, 1962. The envelope
iln which it was -receive d bears a Kennewick. postmark that is dated
August 14, 1962. Both the envelope and the notice have impressed
on them receipt stamps of-the Ephrata office of the Bureau of Reclamation that are.dated. August l,.1962.. It is thus self-evident that, the
.notice of appeal was not mailed, or otherwise furnished, to the contractin g officer within the 30days specified in -the contract.3
The documents before us reveal that the appeal involves rmnterial
issues of fa.ct.. Hence, the instant ease does Inot fall within the rlie that
'39 U.S.C., 195S ed, Supp. IV, sec. 5,010. Return receipts for certified mail heve a like
effect, 39 u.s.C., 1958 ed., Supp. IV, sec. 5013.
CA
156, 59'Bushman Coitstrucitoh Cormpanay, IBCA-193.(April 23, 1959), 66 I.
par. 2148,,1 .Gov. Contr. pare. 312, 319, 324; Bennlett Industriese Tad., IBCA--10.2 (April
23, 1957) 64 LD. 11,: 53-i.BCA par. 1237; msco Manufacturing Com..any,; ICA-66
lApril 6, 1956); 63 .D. 92, 6 CCF par. 61,847.
19. 1963)., 1963 BCA par.
3 Cf. ComnWejorealt7. EXectric Comapany, IBCA-342 (farch
3700'; Oraftemen Conietruction. CompaileJ IBCA-326 (August 20, 1962), 1962 BCA.par.
3465, 4 Gy. Contr.. par. 43:3(j); Alca Pacific Company, IBCA-276 (May 8, 1961), 6.8 I.D.
*133, 61-1 BCA par. 3015, 3 Gov. Contr. par. 358(f); Bnhman Consetraction 0opa,

,sepra note 2; Bennett Industries. Inc., espra note 2.; Wisecombe Painting Company,
(October 26, 1956),. 56-2 BCA par. 1106; Emsco Manufacturing Coninziy-eupra
note 2.

IBCA-T7

696-701--63
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.appeals to the Board which involve only questions of law need not
necessarily be taken within 30 days.
:
It is.well settled that the time limitation imposed by the "Disputes"
clause upon the taking of appeals which involve disputes concerning
questions of fact is jurisdictional, and may not be waived or extended
once the specified period. has elapsed.5 ..The rules governing procedure
before the Board expressly incorporate this principl.)e.
-TheBoard, therefore, is without jurisdiction to considerlthe appeal
on its merits, and, hence, the motion to dismiss is well taken.
Conclusion

The appeal is dismissed.
HERBERT J. SLAUGHTER,

I concur:

---

'

lentber.

-

PAUL IH. GANTT Chairman.

CLAIM OF MAUDE S. VINCENT
T-1178

Decided July 11, 196'.

.

Torts: Licensees and Invitees
In accordance with District of Columbia law,, a visitor to a national
ted
orthe visitorional
memorial is,'a licensee by invitation. Thd; duty o
Government is to use reasonable and ordinary care and to provide reasonably
safe premises, and to protect or warn the visitor against any danger known
-to the Government which a careful visitor might not discover. -

'T6rts:Licensees and Invitees
The duty owed by the Governmentto a visitor to a national memorial in the
District of* Columbia includes the duty to provide adequate: lighting in order
that the visitor may observe any part of the premies and-amytondin of
the premises which may endanger the visitor.

-

4

Rea Construction Comapany, IBCA-227 (November 4, 1960), 60-2 BCA par. 2847, 2 Gov.
592; Bush man Construction Company, supra note 2; Heagerman Constrsltion,
,IBCA-183 (January 21, 1\959), 59-1 RCA par. 2065, 1 Go. Contr. par.97;, Gustav Hirsch
'0ryanisation,Tnt., IBCA-175: (October 50, 19Sj), 58-2:BOA par. 1972,
tay:fizer Construiction.Comnpcnsj, IBCA-2T4:(August 8,'1961),.61-2 BCA par..3108,
SGov. Contr. par 509(a) ; SlanS Cosistruoetors, lnc., IBCA-272 (Mn& 5, 1961), 68 I.D.
124, 61-1 BCA par. 3012, 3 0ev. Contr. .par. 58(c) ;, Bee Constrquctionl Oolflpafljj,. supre
-niote 4; Refer Construction Company, IBCA-209 (October 20, 1960), 67 I.D;457,1 602
BOA par. 2831, 2 ,Opv.: Oontr. par. 561; Rshnan Con structdon Company, supra iote 2;
Wehtnghouse Electric Suppl~y Coiapqney, IBCA-t7 (July 30,. 1957)., 5-2 BA par. 1565;
*
Bennett Industries, Inc., supre beta 2; Wiscbme Fainfting Co-npasyA supra nOte
i;Emico
*Manifaoturing CompayM, :spr .note: 2; .of. Csntrntl-VreA'tng.-forpottoqnIBC~tk-69t

Contr. par.

3

(MarCh 29, 1057), 64 ID. 145, 148 49, 57-1 BCA tsr. 1209.
C43 CR 4.5, 4.16.
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Torts: Generally
An accident cannot be considered an act of God; simply because itis raining when the accident.. occurs. If the rainfall is ordinary, the accident
cannot be considered an act of God.,
ADMINISTRATIVE DETERMINATION

Mrs. Maude S. Vincent, 22:1 Wellesley Avenue, Glen Echo, Mary
'lanl, has filed a claim, in the amount of $831 for personal ijury
allegedly received in a fall at the Lilcoln Memorial in United States
Reservation No. 332. known as West Potomac Park, in Washington,
).C. This is Federally' owned property under the jurisdiction of
claii~
National Capital Region of the National Park Service. 2 rThe
will be considered under the Federal Tort Claims Act.3
The fall occurred on Saturday, April'7, 1962, at about 9:00 p.m-:
The claimanlifstat:
I had descended the main steps to the landing. It was dark and raining.
There was no railing and no light on the steps and distant lights shone in my eyes
so that I missed the top of the first short flight of steps and fell. My shins struck
the edge of a step and I fell prone on the walkway knocking my breath out and
causing a sharp pain in my chest. The fall was caused directly by the lack of
adequate lighting, or even a handrail.

The Chief, Division of Safety and Tort- Claims, describes the scene
of the fall as: follows:
The physical scene at the area of the fall shows that from the sidewalk to
the floor of the Lincoln Memorial there are six groups of steps, separated by
level walks. First there is a 'group of eight granite steps, adjacent to the inner
sidewalk around the Memorial, then three sets of three granite steps, next a
group of twenty-three granite steps and finally a set of' eighteen marble steps.
The eighteen marble steps are white in color and illuminated a little by the
reflection of the lights inside of the Memorial, howevert''the others are not.
The claimant fell on the first set of three granite steps as she was leaving the
Lincoln Memorial.

We find on the basis of the administrative record that at the time of
the fall:
1. There was a heavy rainfall, and 'that the steps are slippery when
wet.

2. It was dark, and there were no lights of any kind, on the front
of the memorial.
The clain wasfiied on Jun'23, 1962, in the amount of $53. On August 25, 1962, the
amount as 'amendid to-, $83 because the claimant received an additional -medical bill.
2'Tlis area is under the exclusive charge and control of the Director of the National
Park-Service. D.C Code 1961, sec., 8-108.
28 U.S.C, 1958 ed., sec. 2671 et seq.
:
4 Standard Form 95. Claim for Damtage or Injury, submitted by claimant.
5 Memorandum to the Solicitor, dated January 15, 1963.
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3. Because of the lighting conditions visibility was poor and the
steps were deceptive.
4. There was ho handrail oln the steps.
At the time' of the aecident the elaillnantwIas a visitor to a. National
Memoriale in Washington, D.C. The leading ase dealing with the
status of visitors to a National Memorial i the District of Columbia,
and the duty owed to them by the Government is Hifr v. United
S t ates.7 The Firfer case rules that such visitors are "licensees by invitation" and states that "licensees by invitation" are
;I * * usually regarded as V '
persons invited upon the land not for the
benefit of the landowner but by him either by some affirmative act or by appearances which would justify a reasonable person in believing that such landowner
(or occupant) had given his consent to the entry of the particular person or of
the public generally. If the licensee by direct or implied invitation is within
the. scope; and the chronological and geographical limits of the invitation, he
may expect the owner and his agents to exercise reasonable and ordinary care
and to provide reasonably safe premises, Gleason v. Academy of the Holy Cross,
1048, 83 U.S. App. D.C 23, 168 F'. 2d
1: Restatement. Torts sec. 342 (1934),
and he may- hold the owner liable for injuries resulting from active negligence.
Radio Cab v. Houser, 1942, 76 IJ.S. App. D.C. 3.5, 128 F. 2d 604.

, ~rs.0 \Tinehit, as a memin r of the public visiting the incoln Memorial, was a licensee by invitation. She, was entitled to expect the
Goverfnlenft to use reasonable and ordinary care "for her. safety" and
to provide "reasonably safe premises." These duties of the Governneit could have been properly discharged, aong other things,
through the provision of proper lighting or adequate handrails. The
failure of the Governiment, under the circuimstances resent here, to
properly light the steps or. to provide handrails, wIas a vio]atio of
the duty to provide reasonably safe premises. The Gleason case, cited
in the quotation from J.'bfer, deals with -,a-fall on steps which were
deceptive in the absence of artificial lights. In GIe'ason the Court
stated:
* * * Dangers that reasonably careful people are likely not to discover
are latent and hidden. The step was such a danger. It is immaterial that the
National Memorials "are structures or areas designated to commemorate ideas, events,
or personages of national significance." Areas Administered by the Wational Park Service,
January 1, 1962, pp. IV and 38-40.
7 208 1V. 2d 524 (D.C. Cir: 1953). Apparently the term "licensee by, invitation" was
used for the first time in a reported case in the District of Columbia. Footnote 1, at page
527 states: "It is to be noted that not all cases draw the distinction between two classes of
licensees [licensees by invitation (direct or implied), and bare licensees or licensees by
acquiescence ], nor, indeed, between bare licensees and trespassers. But it will generally
be found' that the difference in treatment according to various persons is explainable only
in-terms of a. difierence in status." AlcNaweqra v. Unitet States, 199 11'.Supp. S79 (D.D.C.
1961) cf. Arnie Ml. Ma-tie v. United States, 225 F. 2d 945 (D.C. Cir. 1955). The status
of visitors to national parks, monuments, memorials, etc., in other jurisdictions has been
summarized in Ars. HamnahCohev, TA-247 -(May 22, 196")i 70 I.D. 18.
-
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step was open to view in the sense that it might have been discovered by an
extraordinarily prudent person. Appellee knew of the danger and made no effort
to protect or varn appellant against it. Occupiers of premises have long been
liable, even to gratuitious licensees, for injuries that result from this sort of
negligence. "If it could be found that [the step] was a danger which the careful
visitor might not discover, and that the proprietor should have realized the
fact, the court could not rule as matter of law either that there was no breach
of duty by the proprietor, or that there was contributary negligence or an assumption of risk by the visitor." Recreation Centre Corporation v. Zimmerman,
172 Md. 309, 191 A 233, 234.

That the steps constitute a danger and might easily deceive even the
careful visitor after dark can be seen from the description of the steps
previously quoted from the memorandum 8 of the Chief, Division of
Safety and Tort Claims, and from the reports of the Tour Leader
SupervisorY There are six groups of steps with from three to twentythree steps in a group. The groups are separated by walks. The top
group of eighteen steps is white marble. These steps are "illuminated
a little ly the reflection of the lights inside the memorial, however, the
others are not. 0 What little illumination is available falls only on
the white marble steps. The darker granite steps are not illuminated
at all. "Many people are lulled into a false state of being safe after
they have descended the eighteen marble and twenty-three granite
steps." 11 In addition to the lack of proper illumination, and lack of
uniformity in the groups of steps, no handrails are provided to assist
the visitors to descend the steps. 12
The existence of danger to visitors descending the steps even in fair
weather is demonstrated above. When the claimant fell it was raining . These steps are slippery when wet. There is no evidence in
the administrative record that the slipperyness caused the fall. However, it seems clear that a slippery condition would make the steps
more difficult to descend. The presence of multiple dangers with
which a visitor has to contend implies a likelihood that a visitor may
not be successful in contending with all at the same time.
The rainfall was ordinary, and could readily be foreseen. It was
not of such quantity that would allow the accident to be considered
s npra note 4.
The administrative record contains two reports signed by the Tour Leader Supervisor.
One is dated April .10, 1962. The other is a brief undated report which apparently was
meant to be an addendum to the dated report.
Spra note 4.
Undated report, supra note 7.
eIn other jurisdictions the absence of handrails and adequate lighting was held to
constitute negligence. Eleanor . Peets v. Uited States, 165 ri. Supp. 17 (S.D. Cal.
1958) Seabell v. Bennett, 173 Kan. 774, 252 P. 2d 927 (1953).
n
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an act of God. 13 Therefore, the rain does not relieve the Government
of liability.
An award has previously been made for personal injuries suffered
by a visitor to the Lincoln Memorial in a fall on these steps 14 at
approximately the same step where Mrs. Vincent fell. The following is part of a statement of a guard quoted in that determination:
The lights in the building were on but there are no lights going down the
steps. It was a clear night, the winter wooden steps were in place and there is
a hand rail on the upper two flights, but none on the three steps where she fell.

In the Wduligelr determination 15 Solicitor White stated:
The Memorial was a part of the Government reservation maintained for
visitors, and, if visitors were to be admitted after nightfall, it was the duty of
the administrative agency to provide a lighting system adequate to make the
steps and intermediate landings reasonably safe for the public. District of
Columbia v. Berberich, 56 App. D.C. 12, 6 F. (2d) 710 (1925); see also Mrs.
Jessie Johnson, Solicitor's DeterminatiGn, June 11, 1948 (T-84). As the lighting facilities were inadequate to permit the safe use of the steps and intervening
landings after nightfall, the Government personnel in charge of the Memorial
should have closed it to visitors upon the coming of darkness. The failure to
take appropriate action for the protection of the visiting public constituted
negligence.

It is quite clear from the administrative record that the steps in
question constitute a danger to visitors to the Lincoln Memorial in
the hours of darkness, and that the Government was on notice of this
condition. Further the Government should have realized that a
careful visitor might not discover the danger, but no effort was made

to protect or warn visitors of the danger. This constituted negligence, and this negligence was the proximate cause of the claimant's
injuries.
The claimant was not contributorily negligent. She did not descend the steps in any unusual manner, nor, in so far as the record
discloses, did she act other than as a reasonably prudent person. From
the mere fact that she avoided the danger when she went up the steps
we cannot inply that she was negligent in not avoiding the danger
when she descended the steps. It is common knowledge that not
everyone who happens upon a dangerous condition will be injured by
it, nor will the same individual be injured by it on every occasion.
Nevertheless, when a injury does occur, the fact that the injured
person had avoided injury at another time does not, in and of itself,
imply that the injured party was negligent at the time of the injury.
District of Colubia v. Gray, 1 U.S. App. D.C. 500 (1893)
167 A. 353 (D.C. Alunic. App. 1961).
1L
Lee Wulliger, T-187 (July 18, 1949).
I bid.

Garner v. Ritzenberg,
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There is nothing in the administrative record which indicates that
the claimant was negligent.
Mrs. Vincent received medical services from. Georgetown Univer-

sity Hospital and from. Robert J. Coffey, IM.D., for injuries sustained
in this falL She was treated for. injuries to her shins, a knee, ribs,
chest, and. right wrist. Mrs. Vincent has sbmitted itemized statements for services from the hospital and the doctor in the amounts
of $53 and $30, respectively. These charges for medical services
appear reasonable.
Accordingly, it is determined that the Government was negligent,
and that this negligence was the proximate' cause of this accident.
* The claim of Mrs. Maude S. Vincent is allowed in the amount of
$83, subject to the availability of funds for such purpose.
EDWIARD WEINBERG,

Depu&ty Solicitorn
OSCAR C. COLLINS
-

STANDARD OIL COMPANY OF CALIFORNIA

A-29415

Decided Jul, 15, 1963

Administrative Practice-Bureau of Land Management
The Director of the Bureau of Land Management has, authority at any time
to take up and dispose of any matter pending in a land office or to review any
decision of a subordinate officer.

Alaska: Homesteads-Oil and Gas Leases: Lands Subject to
The act of September 14, 1960, quitclaimed to the patentee all right, title, and
interest in oil and gas deposits reserved by the United States in lands in the
Kenai Peninsula in Alaska on which all requirements for a homestead patent
had been met prior to July 23, 1957, except for submission of acceptable final
proof; the act did not affect the mineral reservations to the United States
in lands which were patented under the homestead laws prior to. July 23, 1957.

Federal Employees and Officers: Authority to Bind Government
Reliance on information or advice furnished by an employee of a land office
will not confer any right or interest that is not provided by law.
APPEALS FR0M THE BUREAU OP LAND MANAGEXENT

Oscar C. Collins has appealed to the Secretary of the Interior from
a decision dated December 26, 1961, wherein the Division of Appeals,
: -. ,
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Bureau of Land Management, reversed two decisions of the land office
-t Anchorage, Alaska, which transferred in part oil aid gas lease
Anchorage 043432 to the appellant, Collins, and rejected oiland gas
application Anchorage 048221.' All of the lands involved were embraced in holmlestead entries patented prior to July 23, 1957, with all
Tights to oil and gas deposits reserved to the Uiiiited States.2 In its
decisions, the land office found that the lands came within the purview
of the act of September 14, 1960 (4 Stat. 1028) ,s and that the mineral
interest of the United States was transferred-to the patentees. The
Division of Appeals, in reversing the decision of the land office, found
lthat it was not the intent of the act to divest the Uited States of title
to the oil and gas in lands that were patented prior to July 23, 195T.
The appellant contends that the Bureau's decision is invalid because
Standard Oil Company did not have any standing to appeal the land
office's decision and because the Director of the Bureau of Land Management should have referred Standard's appeal to the State Director
for investigation before taking action on it. His contention is without
merit. It is sufficient to say that the Director of the Bureau of Land
Management has authority at any time to take up and dispose of any
matter pending in a land office or to review ally decision of a subordinate officer, with or without an appeal. It is, therefore, quite unnecessary to review the appe]lant's allegations that Standard had no right
to appeal. Cf. Angoela Mathews Boos, A-28712 (September 21, 1962.)
The appellant further contends that he was prejudiced and misled
by information furnished by the land office pertaining to oil and gas
rights. Whether or not this is so, it is well established that one cannot,
either through misunderstanding or reliance on information or advice
furnished by an employee of a land office, obtain any right or interest
not provided by law. Fred and Mildred Al. Bohen et al., 63 I.D. 65
-(1956); Mlike Abraham, A-28163 (November 16, 1959); Or-vil Ray
Standard Oil Company of California was the oil and gas applicant in Anchorage
;048221, and as unit operator of the Deep Creek Unit under agreement #14-08-001-4701,
approved April 4, 1958, protested the transfer of lease Anchorage 043432, issued to
William N. Wilson, to the homestead patentee, Collins.
2 The lands in question were included in the following patents:
,973630, issued, January 30, 1926, to Charles Miller
984425, issued August 26, 1926, to John W. Palmer
984426, issued August 26, 1926, to Claude D. Graham
1026736, issued April 2,6, 1929, to Jack A. Deits
1164456, issued September 17, 1956, to Oscar C. Collins
Only Collins has appealed from the decision of the Division of Appeals.
The act quitclaimed to the patentee all right, title, and interest in oil and gas deposits
reserved by the United States in lands in the Kenai Peninsula in Alaska which were patented
to homestead entrymen pursuant to homestead entries on which all requirements had-been
qmet prior to July 23, 1957, except for -actual submission of acceptable final -proof. The
act further provided that any valid mineral lease should be continued in effect with all
right, title, and interest of the United States in the lease vesting in the patentee;
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Mickelberry, A-28432 (November 16, 1960). Therefore, if the appellant has obtained the rights to any oil and gas deposits that may be
located in the land patented to Kim, it must be by virtue of the act
of September 14, 1960, supra.
A review of the legislative history of the act of September 14,
1960, as well as the history of the homestead laws, is persuasive that
the conclusion reached by the Division of Appeals is correct.
Initially, land which was found to be mineral in character was not.
subject to entry -under the homestead laws, and if homesteaded land
was found to be valuable for minerals at any time prior to the issuance of a patent, the entry was canceled. The act of March 3, 1909
(30 U.S.C., 1958 ed., sec. 81), permitted settlement. upon coal lands,
provided that the patent reserved the coal to the United States. The
act of July 17, 1914, as amended (30 U.S.C., 1958 ed., sec. 121 et. seq.),
permitted settlement of lands valuable for oil, gas, phosphate, nitrate,
potash, or asphaltic materials, subject to a reservation of these minerals to the United States. These statutes, however, were not applicable
to Alaska. The act of May 14, 1898, as amended (48 U.S.C., 1958 ed.,
sec. 371), extended the homestead laws to Alaska but provided that
"no title shall be obtained hereunder to any of the mineral or coal
lands

*

*

,

and until 1922 agricultural entry was not allowed on

mineral lands in Alaska. The act of March 8, 1922, as amended (48
U.S.C., 1958 ed., sec. 376), permitted settlement on lands in Alaska
that are valuable for coal, oil, and gas, with a reservation to the United
:States of those minerals. This act further provided* That should it be discovered at any time prior to the issuance of a final
certificate on any claim, initiated for unreserved lands in Alaska that the lands
are coal, oil, or gas in character, the patent issued on such entry shall contain
the reservation ' * * [of these minerals].

The Department has interpreted this last provision to mean that
land discovered to be valuable for minerals prior to the submission
of acceptable proof by the homestead entryman must be patented subject to a reservation of minera]s to the United States. Land discovered to be valuable for minerals subsequent to the submission of
such proof will be patencdecl without such a reservation on the theory
that equitable title vested in the homesteader at the time of submitting
final proof, since, when he submitted it, he had complied with all the
duties imposed upon him, any subsequent delay being chargeable to
the United States.
The act of September 14, 1960, aupra, did not represent a departure
from the established procedure in the patenting of mineral lands.
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Neither the language of the act nor its legislative history indicates
an itent to release all of the minerals reserved by the United States
in homestead patents on the Kenai Peninsula, issued prior to July 23,
1957. Rather, the act was designed to riverlief to a group of homesteaders who seemingly sufered an injustice by the effe6t of an order
of the Bureau of Land Management on March 30, 1956. It was for
those homesteaders who had completed all of the requirements for their
homesteads but were, in effect, dissuaded by the Bureau's order from
submitting final proof during the period from March 30, 1956, to July
23, 1957, the date oil was discovered on the Kenai Peninsula, that
relief was granted. Milton H. Liehtenwalner et al., 69 I.D1.
1, 76
(1962).
Collins plainly is not one of the group for whose relief the statute
was devised. He filed his final proof, which was duly processed, and
accepted a restricted patent although a regulation, 43 CFR, 1954 Rev.,
102.22, provided a method by which he could have attempted to gain
one without an oil and gas reservation. In other Words,' he was not
subjected to the added burden imposed by the discovery of oil and gas
ol the Kenai Peninsula upon entrymen who had delayed the submission of their final proof and who, as a result, would presumably have
had a more difficult task if they had sought to dispute an oil and gas
classification of their entries.We concur with the Division of Appeals that the act of September
14, 1960, applies only to those homestead entries in the Kenai Peninsula
which were unpatented on July 23,1957, for which all of the homestead
requirements had been met on that date except the submission of final
proof. It is not applicable to'any entry which was patented prior
to that time.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed..
EDWARD IVEINBERG,

Deputy Solicitor.
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PROPOSED LEASE OF ANIETTE ISLANDS RESERVE FOR
METALLIFEROUS MINING
Alaska: Indian and Native Affairs-Alaska: Mineral Leases and PermitsIndian Lands: Leases and Permits: Minerals
The Annette Islands reserve in Alaska was specifically created as an Indian
reservation by section 15 of the Act of March 3, 1891 (26 Stat. 1101; 48 U.S.C.
sec. 358), and is leasable for mining purposes under the provisions of the
Act of May 11, 1938 (52 Stat. 347; 25 U.S.C., sec. 396a-f).

M-36658
To: THE SECRETARY or

July 19, 1963
rm

INTERIOR.

SUBJECT: PROPOSED LEASE OF ANNTETTE ISLANDS RESERVE FOR METALLrEROUS MIINING

In response to a request from the Bureau of Indian Affairs, I have
examined a proposal to lease lands within the Ainette Islands Reserve
for metalliferous mining, with a view to determining whether such
reserved lands are subject to leasing under the act of May 11, 1938.
It appears from a proposal presently pending before the Bureau
of Indian Affairs that Consolidated Minerals Company, Inc., wishes
to lease from the Mletlakatla Indian Community approximately 6,400
acres of land along the eastern shore of Annette Island, Alaska, for
metalliferous mining. The area desired covers a strip of land one
mile in width and extends approximately ten miles in length from
Crab Bay to Harbor Point. The Company proposes "* *
to mine
such ores as can be fould, namely, copper, lead, zinc, possibly gold
and silver." The Company proposes to pay an annual rental of $1
per acre, a royalty of 10 percent on the first $50 per ton returns, 15
percent on the excess over $50 returns on any shipment, and a $5,000
minimum royalty beginning with the third year. The Compan-y further proposes to begin work within ten months after the signing of the
lease and will spend $4 per acre per year on development.
The Anchorage Regional Mining Supervisor, Geological Survey,
has been asked by the Commissioner of Indian Affairs, through the
Area Director, Juneau, Alaska, for a report and recommendation on
.the proposed lease, and has asked for a legal opinion as to the authority
for such lease. In view of the Solicitor's memorandum of September 7, 1955, to the Commissioner of Indian Affairs, the subject of leasing Indian lands in Alaska has been considered and is reviewed
herein.
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The Solicitor's memorandum of September 7, 1955, considered the
question of whether the United States or the natives residing in the
area reserved by Executive Order No. 1764, dated April 21, 1913, "in
and surrounding the Village of Klukwan," in Alaska, "for the use
of the Natives of Alaska residing now or hereafter at said Village or
-within the limits of the Reservation," could lease the land for metalliferous mining. The memorandum expressed doubt as to the applicability of the Act of March 3, 1927 (44 Stat. 1347;.25 U.S.C., sec. 398a),
and the Act of May 11, 1938 (52 Stat. 347; 25 U.S.C., sec. 396a-f), to
the Klukwan reservation, particularly in view of the opinion of the
Supreme Court in Tee-Hit-Ton Indiams v. U.S., 348 U.S. 272 (1955),
and "suggested that legislation is essential which would definitely
,describe or fix the authority with respect to the leasing for mining
puposes of lands within the Klukwan and like Indian reservations in
Alaska."
The doubt expressed by the Solicitor was communicated to the
'Congress in the Department's report on H.R. 6562, 85th Congress,
-to the Chairman of the House Committee on Interior and Insular
Affairs, signed by the Under Secretary on June 10, 1957, and was
further recognized by the conumittees considering the bill. See H.
Rept. No. T73, House Committee oil Interior and Insular Affairs, 85th
Cong., 1st Sess., July 7, 1957, and S. Rept. No. 1031, Senate Committee
-on Interior and Insular Affairs, 85th Cong., 1st Sess., August 19,
1957. The bill was enacted and was signed on September 2, 1957, as
P.L. 85-271 (1 Stat. 596).
The Solicitor's memorandum of September 7, 1955, dealt solely with
reservations created in Alaska by Executive Orders. It did not con-sider and is not determinative of the leasability of the Annette Islands
reserve, which was specifically created by Congress by section 15 of
the Act of March 3, 1891 (26 Stat. 1101; 48 U.S.C., sec. 358).2 That
Section provides in part:
Until otherwise provided by law the body of lands known as Annette Islands,
t * is set-apart as a reservation for the use of the Mietlakahtla Indians, and
those people known as Metlakahtlans who, on March 3, 1891, had recently
'emigrated from British Columbia to Alaska, and such other Alaskan natives as
may join them, to be held and used by them in common, under such rules and
*

1 See also, Solicitor's Opinion, M-36652, May 14, 1963, relating to oil and gas leasing
.on lands withdrawn by Executive order for Indian purposes in Alaska. In neither that
,opinion nor in this do we intend to express a view on the question that was before Solicitor
Armstrong.
2 Establishment of the reserve by Executive Order was apparently considered, but was
foreclosed by a ruling of the: Attorney General which held that the President'spower "to
declare permanent reservation for Indians to the exclusion of others on the public domain
'does not extend to Indians not born or resident in the United States." 18 Op. Atty. Gen.
'537, 59 (1887).
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regulations, and subject to such restrictions, as may be prescribed from time
to time by the Secretary of the Interior.

The Supreme Court recently had occasion to consider section 15 of'

the 1891 act in HetlakatlaIndian ommunity v. Egan, et at., 369 U.S.
45 (1962). In passing upon the validity of certain regulations which
the Secretary had issued to govern the operation of fish traps in
waters surrounding the Annette Islands, the Court made several
pointed observations:
* * * In 1915 the Secretary issued regulations, 25 CFR (1939 ed.), pt. 1,
establishing an elective council to make local ordinances for Metlakatla, * * *
(Id., at p. 48).
*

,;

*

*

*

E

*

.

*

* * * Metlakatlans, the State tells us, have always paid state taxes, in eontrast to the practice described and prescribed for other reservations in The
Kansas Indians, 5 Wall. 737 (1867), and it has always been assumed that the
reservation is subject to state laws. United States v. Booth, 17 Alaska; 561

(1958), at 563, 161 F. Supp. 269, at 270. * *. * Congress in 1936;,49 Stat. 1250,.
48 U.S.C., sec. 358a, by authorizing the Secretary of the Interior to create
Indian reservations of land reserved for Indian uses under 48 U.S.C., sec. 358
seems to have believed that Metlakatla as no ordinary reservation, since
Metlakatla alone is covered in see. 358. (Id., at p. 51.)

The Court also observed: "This provision subjecting Metlakatla to
rules and regulations of the Secretary of the Interior is uusual
* **.¢ The regulations issued by the Secretary for the government
of the Annette Islands January 28, 1915, appear to be without
parallel.'
(Id., at p. 5:3)
The Court was considering the Secretary's power to regulate fishing
in the waters surrounding- Anette Islands by means of fisl traps, and
it found that such power was derived from the 1891 act. In a colllpanion case, Organized I 7ilzage of kaLe v.-Egan, 369 U.S 60 (1962), the
Court held that such power does not extend to other areas in Alaska,
occupied by members of native corporations chartered under. the
W"Theeler-Howard Act of June 18, 1934 (48 Stat. 984, 988, as amended,
3The Court apparently overlooked the Act of June 23, 1926 (44 Stat. 763) creating
a reserve for the Chippewa Indians of Minnesota, which also provides that the reserve.
*,under the jurisdiction of theSecretary of the Interior and under'shall be maintained *
rules and regulations to be prescribed by the said Secretary."
With respect to minerals, the regulations provided in Art. VIII, sec. 3: "Should any
minerals be found within Annette Islands Reserve, and it is desired to mine, and develop.
the same, the matter. should immediately be brought to the attention of the Secretary
of the Interior for his instructions thereon" 25 CR, ec. 1.64 (1939 ed.). The reguln,
tions, insofar as they were incompatible with: the Constitution and.By-laws of the Metlakatla Indian Community, were by, order .of the. Assistant Secretary. of the- Interior on
August 23, 1944, made inapplicable from and after-December 19, 1944, the date of ratiScation of the Constitutlon.
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49 Stat. 1250 ;25 U.S.C., secs. 473a, 476, 477)5 for whom no such reservations had been established.
The Met]akatla Indian Community is a similarly chartered corporation;6 but its occupation. and use of the lands and surrounding waters
of the, Annette Islands are unique because, and only because, of the
1891. statute!ereatig its reser-vtion. - It is true that the reservation:
is set apart "until otherwise provided by law" and is thus subject to
extinction whenever Congress may choose to acts Until that should
occur, however, it is my opinion that the area encoinpassed by the reservation created by section15 of the 1891 act is subject to mineral leasing
under the provisions of the act of May 11, 1938 (52 Stat. 34i; 25 U.S.C.,
sec. 396a-f). Section 1 of that act provides in part:
Hereafter unallotted lands within any Indian reservation or lands owned by
any tribe, group or band of Indians under Federal jurisdiction, * * *, may with
the approval of. the Secretary of the Iaterior,. be. leased. for mining purposes, .by
~autbority of the tribal council or other authorized spokesmen for such Indians, for
terms not to exceed ten years and as long thereafter as minerals are produced in
paying quantities.

We need not consider whether the Annette Islands are "lands owned
by any tribe, group or band of Indians under Federal jurisdictioh," nor
the extent or quality of the right of possession assured by the Alaska
Statehood Act'(72 Stat. 339). The island lands and waters were, by
:specific Congressional enactment, "seit apart as a reservation for the use
of the Metlakatla Indians," and it would be hard to envisage any
clearer~d'esc'riin -of' 'an ndian'r~eser-t-in
Such' expresslanguageleaves no doubt, in my opinion, that the Annette Islands comprise an
Section 1 of the Act of May 1, 19136 (49 Stat. 1250 211 U.S.C., sec. 473a and 48 U.S.C.,
sec. 362), extended the Wheeler-Howard Act to Alaska and provides that groups: of Alaska
Indians "having a common bond of occupation, or association or residence within a
well-defined neighborhood, community or ruralidistrict, may. organize to adopt constitutions
and' by-laws 'and receive*ar~t~ields:of.incrporation and Federal
loans underj ectiohs 16, 17,
6 The charter was approved and submitted for ratification by the Assistant Seeretary
-of the Interior on August 23, 1944, the same day on which he approved the Constitution
and By-laws, and it also was ratified on December 19, 1944. Section 5 of the charter forbids
the corporation "to make leases, permits or contracts to or with non-members covering
land in the Reserve except with the approval of the Secretary of the Interior."
7 Section 1 of the act of May 7, 1934: (48 Stat. 667)
granted citizenship to the loyal
Tshimshians and Metlakatlano and other British Columbia Indian emigrant residents of
Annette Island. 'Section 2 of the act reads:
"The granting of citizenship to the said Indians shall not in any manner affect the
rights, individual or collective, of the said Indians, to any property, nor shall it affect the
rights 'of the United States Government to supervise and administer the affairs of the said
Metlakahtla Colony. And any reservations heretofore' made by any Act''of Congre'si or
Executive Order dr proclarna4oin'for:the,,benefit of the.sald Indians, shall continpe ui' ffi1
force and effect and shall continue to be subject to modification, ateration,
'o r'epeal'by
the Congress or the President, respectively."
'
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Indian reservation 8 and as such are subject to mineral leasing under
the provisions of the Act of May 11, 1938, supra.:

We have not overlooked section 2 of the Act of May 1, 1936 (49
Stat. 1250; 48 U.S.C., sec. 358a), sprt, which authorizes the Secretary
to "designate as-ian Indian reservation", subject to the approval of a
majority of th Indian or s
o residents, any area of land which has
been reserved for their use andoccupancy as schools or missions or by
Executive order issued prior to the date of the act, or by section 14 or
15 of the Act of May 3, 1891, suprna. The Secretary has not so designated the Annette Islands reserve. The legislative history of the 1936
act shows that Section 2 thereof was believed necessary "not only to the
formation of chartered communities but also to protect projects begun
-under-the' provisions of" the Wheeler-Howard Act. of June 18, 1934,
supra,5 but we, do not believe the lack of an administrative designation
is of signijicance,in reachilg, a decisionon the aplicability of. the*leasing statute, particularly in view of the repeated recognition of
Annette Islands as a statutory reservation.l
:
The Constitution of the Metlakatla Indian Community, approved
on August 23, 1944, and ratified on December 19, 1944, expressly provides for mineral leasing. Article VII thereof provides in pertinent

part as follows:
Section 3. The mineral and other resources of the AnnetteIslands and the
waters to tlie.:distance of 3,000 feet surrounding these islands shall be community
assets,.*-

e

.

.,

.

Section 4. The Council shall have the right, subject to the approval of the
Secretary of the Interior, to enter into leases for the development of the resources of the Reserve.

Since the beginning the reservation "has been used in comnion for
hunting, fishing, timber cutting and lunber making by the Indians,"
and the- right- of the Secretary to leaselands within the reservation
asa a- site for cannery buildings and fish traps has been expressly
"rnfra, n. I0.: But see United States v. Booth, 161 F. Supp. 269 (Alaska, 1958), holding
that the "community of Metlakatla is not an Indian reservation in the traditional sense
and accordingly is not Indian country" within the meaning of the criminal statute (18
U.S.C., sc. 1151) defining "Indian. country" as including "all land within the limits of any
Indian reservation inder the jurisdiction of the United States government." :
1. Rept. No. 2224, House Committee on Indian Affairs, 74th Cong.,,2d Sess., March 26,
1936; S. Rept. No. 1748, Senate Committee on Indian Affairs, 4th Cofig., 2d Sess,: February 24 (calendar day, April 7), 136. And ee UHyes v. Grimles Packing o, 33.7 U.S.
86;108-110. u. 30-32 (1949), which quotes extensively from pertinent portions of the
HuMetzaReat. Idian Poinaanityv. Egan, spra, pp. 48, 52; Hyn.es v G
s
ming -.
CO., s4pra,p. 112;--AalkaPacjfioFishecics v. U.S., 248 U.S.- 78, 87-89 (1918); -Territory
of Alaska v. Anicttc Island. Packing o., 289 F. 671, 672, 674 (1923).
Te7'rritory of Alaska v. Annette Island Packing Co., supra, p. 672.
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recognized as a part of his authority to make ru]es aild regulations forthe government of -the Indians in their occupation of the islands.i2
Moreover, a lease by the Cozulcil of the Anette Islands Reserve to
the United States of a part of the reservation lalds for airport purposes, dated Deceliber 13, 1948, and approved by the Assistant Secretary of the Interior oni January 6, 1949, has been expressly approved
by the Congress.13 Ii addition,'the United States has administratively
acknowledged the right of the. Metlakatla Indian Comlunity to sell
to it quarry rock from the reserved lanids and to receive.payie-it therefor."4 AlV/e have not found, however, any illdication of a prior lease;
of the lands for mineral expioration or develolimen.t,5 but this does not
militate against the right to enter into sclh'al-ease i a proper case.
The authority to lease is, we believe, folnd in the Act of MNray 11, 1938,
suypa, and its exercise is prescribed by Section 4 of the Metlakatla.
Constitution as set out above, and the regulations of the Department.
in 25 C.F.R., pt. 171.
FRANK J. BARRY,
Soliito .
' Id., at p. 674.
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Grazing Permits and Licenses: Adjudication i-.
failure of a range manager to comply with the departmental regulation
which requires him to notify an owner of base property of an adjudication
. and allocation of range privileges by registered mail, allowing a right of
protest, -and, upon issuance of a final decision after protest, allowing a right
of appeal, does not nullify an adjudication and allotment otherwise proper
if iin fact, the owner does protest and appeal as though the proper notice had
been given.

-The

*
-

Grazing Permits and Licenses: Apportionment of Federal Range
A voluntary, agreement among the users. of the Federal range in a particular area which is approved by the Bureau of Land Management or its
predecessor, the. Grazing Service, does not effect a permanent division of
therange which nullifies the responsibility of the Department to adjudicate
the rights of permittees on the Federal range.

Grazing Permits and Licenses: Base Property (Land).: Dependencyp by Use
-

The 1956 amendment to 43 CFR 161.(e.) (9) is not so clear in meaning as
to warrant holding that one who has been given for many. years grazing
'privileges 'on the basis of 90 percent Federal range use will lose Class I base
property qualifications computed on a 100 percent Federal range use because
he-:fails after the adoption' of the 1956 amendment to ask for privileges
computed on a 100 percent Federal range use basis.

Grazing Permits and'Licenses: Appeals
-

ange' 'user who appeals from a decision effecting a reduction in his
allotment of Federal land for grazing' use is entitled to graze in te area
-allowed to him before the proposed reduction while his uppeal is pending.

A

Grazing Permits and Licensed: Apportionment of Federal Range

i

Where the"'Bureau of Land Management personnel made a range survey
' and determined grazing: capacity in accordance with acepted practices,:their
- conclusions will be accepted in the absence of evidence that their findings
*wr1 improperly determined; however, if there is substantial evidence that
in, a subsequent year the range. does not have the capacity attributed to it
by the survey and that a permanent change in the condition of the rane
may have oecurred, 'a recheck of the ranfie will be ordered to determine the
present capacity of the range.

Gtaziiig Permits and Licenses: Apportionment of Federal Range'
A pernittee may properly be required to confine his grazing operations to

allotment even'thdugh it may not have the forage to satisfy his licensed
demand pending a recheck of the range to determine its grazing capacity.;

-an

APPEAL FR0'

THE BUREAU OF LAND MANAGEMENT

Newell A. Johnson and Joy A. Johluson have appealed'to the Secretary of the Interior from a decision dated September 25 1961 by
TO ID. No. 8
705-101-63-1
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which the Division of Appeals of the Bureau of Land Management
affirmed the decision of a hearing examiner on two points on which
the examiner ruled in favor of the Bureau and reversed on three points
on which he held in favor of the appellants.
The record shows that the area of public land to which this appeal
relates is a portion of one of three zones in the House Range Unit of
Utah Grazing District No. 10 which had previously been divided
among the users in accordance with agreements formally adopted in
1943. A survey of dependent property of the range users which determined the basis of each user's demand upon the Federal range on
the basis of past usage of privately controlled land in grazing operations dependent upon the use (for some portion of each grazing season)
of Federal range within the unit was made in 1952, and a range
survey to determine the grazing capacity of the unit was made in
1953. Several years of checking followed until 1957 when 10-year
permits were issued on the basis of a 46.54 percent reduction in the
grazing capacity of the unit and the relative rights reflected by individual requests for grazing privileges in 1956. It does not appear
that any objection was made by the appellants to the range survey
and the resulting determinations of animal-unit-months (AUMs) of
grazing privileges assigned to the different range users. There was
no objection to the 10-year permits which merely gave permission for
the grazing of specific numbers of sheep during a specified period
each year in the grazing district without any designation of any specific area to be grazed other than "Johnson Allotment." However,
on December 2, 1957, September 25 and December 17, 1958, the range
manager sent to Mr. and Mrs. Johnson notices defining the boundaries
of the areas to be grazed. The December 2, 1957, notices stated that
the allotments described therein "represents your share of Federal
Range within the House Range Unit of Utah District No. 1Q,?' and,
after the description, included a statement that "some compensating
adjustments will be necessary to establish better herd lines, etc. These
adjustments will be worked out between the various adjoining permittees and representatives of this office." The subsequent notices
superseded the earlier ones. The Johnsons protested the notices of
September 25, 1958, and appealed from the latest notices dated December 17, 1958, which culminated in a one-third reduction in their
combined allotments.
At a hearing on February 4, 1960, both the appellants and the
Bureau of Land Management submitted oral testimony and docllmentary evidence and agreed that the evidence submitted: at the hearing on the appeal of the John E. Aagard Trust, on February 2, 1960,
should be considered as evidence in their appeal.
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The -examiner's. decision which followed held (1) that, although
the manager did not follow the procedure prescribed by departmental
regulations in notifying the appellantslby registered mail of their
right to protest and appeal from the notices of allotments, there was
no injury since they did, in fact, protest an appeal and thus obtained
a review of his final decision-; (2) that the range divisions evidenced
by. theiagreements between the Grazing Service and the permittees in
1943 and subsequently did not effect a permanent division of the range
which nullifies the Bureau's responsibility to adjudicate the rights of
permittees on the Federal range; (3) that the Bureau's adjudication
of the range, begun with the dependent property survey in 1952 and
completed with the determination of the allotments in 1958, was improperly conducted because entitlement to grazing privileges was assumed on the basis of individual applications in 1956 without recognition of the fact that some of the applicants had 90 percent Federal
use and others 100 percent; (4) that the Johnsons are entitled to continue to graze on the full extent of their previous allotment while
their appeal is pending; () that the Johnson allotments do not contain sufficient forage to satisfy the Johnsons' Federal range demand
as recognized in their 10-year permits.
The Johnsons did not appeal from the examiner's decision. The
State Director of the Bureau of Land Management did, but only as
to the examiner's rulings on the last three points. However, in their
answer to the appeal, the Johnsons disputed the examiner's rulings on
the first two points. Consequently, the Division of Appeals considered
all five points, affirming the hearing examiner on the first two points
and reversing the examiner on the other three points. The Johnsons
have raised all five points in their appeal to the Secretary.
I find that the rulings of the Division of Appeals on the first two
points are correct for the reasons set out in its and the hearing examiner's decisions.
As to the third point, it appears that al users of the House Range
Unit were limited to 90 percent use of the Federal range in 1942 or
1943 in anticipation of the transfer of included sections of school land
to the State of Utah. Some users were subsequently granted 100
percent use so that before 1952, 30 percent to 35 percent of the demand
of the users had been raised to 100 percent. The manager testified
that he did not take accoint of the 60 percent to 65 percent which
remained at 90 percent in issuing the term permits in 1957. He said
there were so many factors that we had no knowledge of or would have no way
of determining what the effect might be or whether we could even determine the
effect if we went beyond that date and see what caused those differences between
the 90 percent and the 100 percent (Tr. 118).
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Accordingly, he determined to use the demands of individual users
which had been in effect for at least three years so that the right of appeal would be cut off and to disregard completely the percentage differThe Johnsons fell within the category of those who
were allowed grazing privileges only on a 90 percent Federal range
basis.
The Divisidn of Appeals' decision relied on the fact that the appellants did not apply for more than the grazing privileges awarded them
for two consecutive years after an amendment of the Federal Range:
Code wvhich became effective on January 23, 1956, 43 FR 161.6(e)
(9) (20 F.R.9912,9915). This amendment provided that
ence (Tr. 118).

(9) Class I base property qualifications, in:whole or in part, will be lost upon
the failure for any two consecutive years:
(i) To offer base property which is not covered by an outstanding current
term. permit to the full extent of its qualification in an application for a license
or permit or renewal thereof, or to apply for nonuse thereof in whole or in
part * *

After adoption of the regulation, Newell Johnson's first application (for the 19.56-1957 grazing season) was for a certain number of
sheep on a 100 percent Federal range basis and a larger number on
a 90 percent Federal range basis. Joy Johnson's application for the
same season was entirely for use on a 90 percent Federal range basis.
The following year (1957). both applied for term permits on a 100
percent Federal range basis.. However, it appears that the AUMs
for which they applied (except for the number that Newell Johnson
had previously had on a 10 percent use basis) were based upon their
qualifications which had been computed on a 90 percent Federal range
basis,
The question presented is whether these applications by the Johnsons for 1956-:57 and 1957-58 came within the scope of the regulation quoted and caused them to lose their Class I base property qualifications to the extent of the difference between 100 percent Federal
range use and 90 percent use.
, I do.not believe the regulation so clearly covers the situation of the
Johnsons that it should be construed to deprive them of their base
property qualifications to the extent indicated. Since 1942 or 1943
they had been (with the exception noted), limited to a 90 percent use
of the Federal range as had been originally all users in the House
Range Unit. There was never any information given them that they
should apply for use on a 100 percent basis, particularly after the 1956
amendment of the regulation. Of course, they were chargeable with
notice of that amendment but the language of the amended regulation
was not so clear and specific that they could reasonably be held to notice
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that they would lose their base property qualifications unless they
applied for privileges equivalent to the amount that would result from
computing use on a 100 percent Federal range basis.
This is borne out by the fact that on December 20, 1961, the regulation was amended to read in pertinent part as follows:
(9) Base property qualifications, in whole or in part, will be lost upon the
failure for any two consecutive years:
(i) To include in an application for a license or permit or renewal thereof, the
entire base property qualifications for active, nonuse, or combination of active
and nonuse, except where the base property qualifications are included in an outstanding current term permit, or where the allowable use has been reduced
under paragraph (f) (1) (iii), (3), and (5) of this section, or section 161.12(e).
43 CFR 161.6(e) (9) (26

.R. 12698).

Paragraph (f) (1) of section 161.6 provides that if it is necessary to
reach the grazing capacity of any area after licenses or permits have
been issued, reductions of grazing privileges shall be made in a certain
order and, in the case of regular licenses or permits properly issued, on
an equal percentage basis. Paragraph (f) (2) provides that such reductions may be made either by reducing the number of livestock or
time on the Federal range. Thus it seems clear after the 1961 amendment that if users in an area were to be reduced from 100 percent use
of the Federal range to 90 percent they would not be required to apply
in succeeding years for AUMs on a 100 percent- Federal range basis
in order to avoid loss of their base property qualifications as a result
of the reduction of their Federal range use to 90 percent.
In submitting the 1961 amendment for comment prior to adoption,
the Director stated in a memorandum dated November 9, 1960, to field
officials that
An exception to section 161.6(e) (9) (i) is necessary to eliminate the need for
an applicant to apply for base property qualifications duly recognized but which
are in excess of the current allowable stocking rate in order to maintain such
qualifications in good standing.

He also stated with respect to this and other proposed amendments
that they were "intended to correct technical deficiencies in the regulations * * .
The particular amendment met with varying reception from the local advisory boards which considered it. Some did not understand
the intent of the amendment; some thought the language should be
improved; others approved it as proposed.
The 1961 amendment and its history suggest that the 1956 amendment was not intended to apply to the situations enumerated in the
1961 amendment and that the 1956 amendment was not clear as to
what situations it covered. I do not believe that the language of
that amendment was so clear and explicit as to warrant a holding
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that by virtue of it the Johnsons lost their Class I base property qualifications to the extent that they asked in 1956 and 1957 for privileges
based upon a 90 percent use of the Federal range. Cf. CanadaSouth-

ern Oils, Inc., and W. C. MoB3ride, Inc., A-28941 (November 16, 1962);
M. A. Machris, Melvin A. Brown, 63 I.D. 161 (1956); Madison Oils,
Inc., T. F. Hodge, 62 I.D. 478 (1955).
Accordingly, I conclude that the Johnsons did not lose their Class
I base property qualifications to the extent that they may have applied for grazing privileges in 1956 and 1957 equivalent to privileges
computed on the basis of a 90 percent Federal range use.
As to the fourth point, the decisions defining the boundaries of the
Johnson allotments were not declared to be in full force and effect
pursuant to 43 CFIR 161.10(i) (2). In this state of affairs, the deci*sions did not become effective while the appeals were pending. 43 CFR
161.10(i) (1). Furthermore, the record shows that neither the appellants nor other allottees in the same unit understood that the announcements sent to them in 1957 were to be immediately applicable and they
did not, in fact, make any change in the areas grazed by their sheep
(Tr. 37-38, 54-55, 116, 123). The manager testified that he expressly
sanctioned such postponement of the effectiveness of the definitions of
allotment boundaries in several instances (Tr. 116-117, 122-123).
Thus it is clear that the Johnsons could properly graze within the
boundaries of the allotments granted to them before issuance of the
notices of 1957 and 1958, while their appeals were pending within the
Department.
As to the- fifth point, it appears that the Johusons' allotment, as
well as the other allotments in the House Range Unit, were made on
the basis of the carrying capacity of the range as determined by the
1953 survey. The Bureau presented testimony as to the mainer in
which the survey was made and the check-ups that followed in sueceeding years. There was no substantial evidence by the appellants
which would disprove the overall accuracy of the survey or warrant
setting aside the allotments made on the basis of the survey.
However, the Johnsons did present substantial evidence that in the
winter grazing season 1958-1959 their allotment contained insufficient
forage to satisfy their permitted use. Their evidence was that it fell
about one-third short. Several other users in the unit testified that
their allotments were also short, that they did not have the carrying
capacity to satisfy their Federal range demands.
The insufficiency of the range may be explainable in whole or in part
by the fact that several dry years occurred between the range survey
and the time of the hearing. But the evidence is not conclusive on this
point. Nonetheless, although the evidence is not conclusive that in an

375]

375

JOSEPH C.,. STERGE
Juw 26,1.963

average precipitation year the unit and the allotments would not have
the carrying capacity attributed to them by the range survey, I believe
thsit the evidence as to a possible insufficiency of more than a transitory
nature is substantial enough to warrant a recheck of the unit to determine its present carrying capacity. Accordingly, the House Range
Unit and the allotments in the unit should be rechecked by the Bureau
to the extent necessary to determine the proper carrying capacity of
the unit and the allotments. Such an adjustment should be made in
the permits issued to the extent indicated to be necessary by the
recheck.
- In the meantime, inasmuch as the accuracy of the survey has not
been disproved with respect to the Johnsons' allotment as defined
by the notice of December 17, 1958, the Johnsons should be required
'to confine their operations to that allotment. It would be unfair to
allow the Johnsons to use their former larger allotment pending the
results of the recheck when possibly they are receiving their equitable
share of the -available forage. The necessity for making a recheck
should not operate to the disadvantage of other users in the unit.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed as to
points one and two, reversed as to points three and four, and modified
as to point five, and the case is remanded for further proceedings consistent with this decision.
ERNEST F.

Ilox,

Assistant Solicitor.
JOSEPH C. STERGE
A-29348

Decided July 26, 1963

Oil and Gas Leases: Termination-Oil and Gas Leases: Production
A: noncompetitive oil and gas lease subject to the automatic termination
provision of the act of July 29, 1954, is properly terminated for failure to
pay annual rental for the fifth year of the lease on or before the fourth
anniversary date of the lease when it appears that the lessee's claim to a
well capable of producing oil or gas in paying quantities rests upon an uncompleted well which was then being drilled and was not in a physical condition to produce oil or gas in paying quantities

Oil and Gas Leases: Termination-Rules of Practice: Hearings
There is no occasion for having a hearing on the question as to whether
an oil and gas lease is saved from automatic. termination for nonpayment
of rental because it has a well capable of producing oil or gas in paying
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quantities where there is no indication that the lessee accepts the Department's interpretation as to what constitutes such a well and is prepared to
submit evidence in accordance with that interpretation.
'APPEAL FROM THE BUREAU OF LAND

1ANAGEMENT

f

Joseph C. Sterge has appealed to the Secretary of the Interior from
a decision dated November 14, 1961, by which the Division of Appeals
affirmed a decision of the land office at Salt Lake City, Utah, denying
his petition for reinstatement of his oil and gas lease, Utah 023319,
following automatic termination under the act of July 29, 954 (30
U.S.C.5 1958 ed., sec. 188), for failure to pay annual rental for the
fifth year of the lease on or before July 1, 1961, the fourth anniversary
date of the lease.
In his appeal to the 'Secretary, the lessee repeated the three 'contentions submitted to the Director: that on the date payment of rental
was required there was a well on the leased land capable of producing
oil or gas in paying quantities; that any rental due should have been
paid by the operator; and that no notice of rental due or claim for
rental was ever sent to him. He also repeated his request for a hearihg at which he could present evidence.
On April 3, 1963, appellant was allowed 30 days to submit such techL
nical and engineering data as he might have to support his contention
that there was a well capable of producing oil or gas in paying quantities on the lease on June 30, 1961.' On May 31, 1963, he submitted
a. printed exhibit prepared by the Electronic Geophysical Company,
showing various formations and zones with red and blue rings superinscribed upon it in ink as indications of showings of oil and gas.
'In his letter of May 28, 1963, transmitting the exhibit, the appellant
complained of the Department's reluctance to grant him a hearing.
The automatic termination provision applies only to leases "on
which there is no well capable of producing oil or gas in paying quantities."

In United afanuacturing Co. et al., 65 I.D. 106 (1958), this

Department held that the phrase "well capable of producing" means
"a well which is actually in a condition to produce at the particular
time in question." 65 I.D. at 113. In that case, drilling of a well had
been completed and a casing set and cemented. However, the casing
had not been perforated and the well was not, therefore, in physical
condition to produce. Consequently, the Department held that the
lease on, which the well was situated was subject to the automatic
termination provision.
In the present case, although appellant claims that there was on
his lease on July 1, 1961, a well capable of producing oil or gas in payI he date should have been given as July 1, 1196, the anniversary date of the lease.
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ing quantities, he does not assert or indicate that the well would meet
the test laid down in the. United Manufacturing Company, s8Upra,
case.. All indications are to the contrary.. After the initial determination by the land office that the lease had terminated automatically,
the operator of the lease, Utah Plateau Uranium Co., filed on July 24,
1961, a, petition for reinstatement of the lease in which it said that it
had .conunmeuced.drilling 'operations in September 1960, that drilling
operations had been diligently pursued, and that "drilling operations
are still being continued." The appellant himself said only that there
appeared in the local newspapers "announcements of the fact that a
well was-being drilled on this lease, and is commercially productive.l
No other evidence was submitted until May 31, 1963.
.'On

the other hand, the District Engineer, Geological Survey, in

Salt Lake City reported on August 22, 1961:
Our: records do not indicate any tests of oil or gas in paying quantities
have been conducted and on several visits to the well, we have failed to observe
any indications of oil or gas being obtained from the hole. On July 24, several
of the Utah Plateau Uranium Company officers were in this office and admitted
they had no free oil or gas in the well being drilled on the lease.
* * e

And the Director of the Geological Survey has made the following
comment on the exhibit submitted on May 31,1963:
The printed portion of the enclosed exhibit obviously was prepared before the

well was drilled. The subsequent addition of handwritten notes thereto does not
in any way alter the physical condition of the well. Also, the information contained on the exhibit does not show that a well capable of producing -oil or gas
has been- completed. e * * our District Engineer has reported that there was not
on the leasehold on June 30, 1961, or prior or subsequent to that date, a well
capable-of producingoil or gas.
- All that 'the evidence, suggests is that there was simplya well being
drilled, on the lease on July 1, 1961, and at no time has' the appellant
claimed or even suggested that the well was in a physical condition on
that date to produce oil or gas. Nor has he submitted anything at
all to indicate that such oil or gas as could be produced from the well
existed in paying quantities.
In short, there is no indication of any kind that the appellant has
accepted the Department's ruling in United Manufacturing Co. and is
prepared to submit evidence that the well on his lease meets the statutory requirements as interpreted in that case. There is thus no occasion for having a hearing since there is no agreement as to what must
be proved..
Whether, under the arrangements between the lessee and the operator, the operator was or was not obligated to pay the rent on the lease
to the United States is a matter of concern to the lessee and the operator only. The statutory provision for termination of a lease for fail-

705-101L-63-2

378

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

[70 I.D.

ure to pay the rental does not specify whose failure shall produce such
result.
There is no statutory duty upon the Department to send a notice that
a rental payment will be due at a particular time and must be paid.
The land office does send such notices as a courtesy and the file shows
that it sent one in this case to the appellant on May 10, 1961. It also
notified the attorney for the operator at his express and specific request. This was entirely proper under the operating agreement which
the land office approved on July 22, 1960. Even if a notice had not
been sent to the appellant or he had not received it, there was no invasion of his rights for failure to send him a notice of rental due.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the request for a hearing is denied and the
decision appealed from is affirmed.
ERNEST F. I-ox,
Assistant Solicitor.
ERNEST . ACKERMAMiN
CLIFFORD V. YOUNG
A-29349

Decided July 26, 1963:

Alaska: Homesteads-Homesteads (Ordinary): Settlement
Where a homestead settler on unsurveyed public land in Alaska: initiates
his homestead claim by settling upon the land while it was subject to the
homestead entry of another and subsequently files notice of such settlement
in the land office after relinquishment of the prior entry, his rights attach
instantly on the filing of the relinquishment of the existing homestead and
are superior to the rights of a homestead settler who files his notice of
settlement and settles on the land subsequent to the relinquishment.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Ernest J. Ackermann has appealed to the Secretary of the Interior
from a decision dated November 27, 1961, by which the Division of
Appeals dismissed his appeal from a notice given him by the land
office in Juneau, Alaksa, advising him of his right to bring a contest
against a subsequent homestead settlement on the land covered by his
homestead settlement notice in order to obtain priority for his own.
Clifford V. Young has also appealed from the portion of the decision
of November 27, 1961, which held that the homestead application of
Young and Claude L. Reams dated October 5, 1960, was not allowable
because it was not accompanied by final or commutation proof.
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The land is a tract of 18.87 acres in the vicinity of Juneau, Alaska,
now known as U.S. Survey 3751.
The sequence of the pertinent happenings is as follows: Otto Seifert
filed his notice of settlement or occupancy for homestead purposes on
October 10, 1958, and it was approved March 9,1959. On May 2,1960,
Seifert filed a relinquishment of his settlement claim. On May 4,
1960, Ackermann filed notice, of settlement for homestead purposes,
Juneau 011884, on the same land, stating that his settlement or occupancy dated from April 15, 1960. On May 12, 1960, Clifford V.
Young and Claude L. Reams filed their settlement notice, Juneau
011894, for the same land.
On September 22, 1960, the land office notified Ackermann that on
the date he claimed occupancy the land was covered by Seifert's notice
of settlement; that Seifert relinquished all claim to the land on May 2
1960; and that the land was presently covered by a settlement notice
filed by Young and Reams. The land office concluded by advising
Ackermann that:
If you feel that the above claim is invalid you have a right to contest the claim.
Also you have the right to withdraw your notice and if a withdrawal is received by this office within 30. days from receipt of this letter, your filing fee
will be returned.

The land office also notified Young and Reams on September 22,
1960, that:We are pleased to inform you that our records do not show any conflicting
claims to the land which you have settled. Your Notice of Location is therefore
approved as of the date filed.

On October 5, 1960, Young and Reams filed an application for homestead entry on the land included in their settlement notice, now surveyed and described as such. The land office allowed the entry on
October 19, 1960, under the same serial number as the settlement notice
of May 12, 1960.
Meanwhile, Ackermann appealed from the notice from the land
office requiring him to contest the Young and Reams settlement claim.
He alleged in this appeal that he had known Seifert for several years;
that, in the spring of 1960, Seifert told him that because of illness he
would be unable to improve the tract covered by his settlement notice;
that on April 15, 1960, Seifert assisted Ackermann to stake out the
land and post Ackermann's name on the stakes; that Seifert agreed
that "as soon as he could find time he would officially relinquish" his
claim and Ackermann would then file his location notice on this land;
that Seifert did relinquish on May 2, 1960; that he, Ackermann, filed
his settlement notice on May 4, 1960; that he began making improvements by clearing a lot several days after May 4 and about the middle
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of May began building a house; that he found additional stakes on the
claim about the first of June but he continued building the house and
at the time of appeal had invested about $2,500 in materials for the
house.
In their answer, Young and Reams alleged that they had staked
the claim on May 11, 1960, and filed their notice the following day;
that on October 16, after their settlement notice had been approved,
they went to the land to select a building spot and found Ackermann
working on his partially constructed house; that they told him their
filing had been approved and he indicated that he was about to appeal;
that Young and Reams proceeded to construct a house and moved into
it on November 1, 1960. They requested that the land office advice to
Ackermann be regarded as decisive.
Ackermann's attorneys entered an appearance and requested an
opportunity to supplement Ackermann's statement of reasons for his
appeal after they had had an opportunity to examine the files. In
their subsequently filed statement, they conceded that Ackernann's
homestead entry initiated by settlement was originally subject to the
prior valid entry of Seifert but contended that it was good against the
entire world except Seifert and that, because of Seifert's abandonment
of his claim on April 1, 1960, followed by formal relinquishment on
May 2, 1960, Ackermann's rights vested as against the entire world
before Young and Reams filed their settlement notice. They relied
upon Moss v. Dowman, 88 Fed. 181 (1898), affirmed, 176 U.S. 413
(1900), and early decisions of the Department of the same import.
,The decision of the Division of Appeals held that the land office
notice advising Ackermann of his right to initiate a contest action was
proper. As to the Young and Reams notice, the Division of Appeals
held that a land office has authority only to acknowledge receipt of a
notice of the initiation of a homestead through settlement and to
record a recordable claim. Thus, it held, the notice of Young and
Reams should not have been approved and the attempt to do so was
void. The Division further held that a homestead may not be initiated
by more than one entryman and that since the application to enter
filed on October 5, 1960, was not accompanied by final or commutation
proof it was not subject to allowance. Ackermann's appeal was dismissed, the allowance of Young and Reams' entry vacated, and the
files ordered to be returned to the land office for "further processing
consistent with this decision."
Ackermann contends on appeal to the Secretary that his settlement
Iwas prior to that of Young and Reams, although subject when made
to the existing entry of Seifert which Seifert abandoned on April 15,
1960, and formally relinquished on May 2, 1960; that his, Acker-
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mann's, notice of- settlement was filed on May 4, 1960, after Seifert's
rights had terminated and before any other rights had intervened;
that the settlement notice of Young and Reams was filed on May 12,
1960, at a time when Ackermann's rights had already attached. he
prays that the Secretary reverse the decision of the Division of Appeals
dismissing his appeal and requiring him to initiate a contest action
against the Young and Reams settlement, and determine which of the
settlements is valid. In his answer, Young contends that the ultimate
question as to which settlement is to be recognized is a mixed question of law and fact which should not be decided in the absence of a
record on the factual issues.
On December 18, 1961, immediately preceding Ackermann's appeal
to the Secretary, Young filed a new notice of settlement and application for homestead entry bearing his name as the only settler and applicant and referring under each item of information to be furnished
therein to the information included in the notice filed May 12, 1960,
and thehomestead application filed October 5, 1960. Young also filed
a quitclaim deed by which Reams purported to convey to Young all of
his interest in the land described in the notice of May 12, 1960.
Young also appealed to the Secretary in his own right, conceding
that the homestead laws make no provision for settlement upon a
homestead by more than one entryman. He contends, however, that
the Division of Appeals erred in holding that the application to enter
of Young and Reams ifiled on October 5, 1960, was not allowable because it was not accompanied by final or commutation proof for the
reason that it was not an application for patent but simply an application for entry filed in recognition of the fact that the land had been
surveyed.: He concluded that the decision appealed from merely vacated an "allowance" of the homestead application filed on October 5,
1960, without affecting the location notice filed May 12, 1960, or his
subsequent application for homestead entry filed on December 18,
1961, and, by dismissing Ackermann's appeal, left the parties as they
were before the vacated allowance. le requested clarification if his
views of the decision are erroneous.
On August 27, 1962, while his appeal was pending before the Secretary, Ackermann filed final proof on his homestead, showing residence,
cultivation, and improvements totaling $13,150, including a $10,000
house. Exterior and interior pictures of the house indicate that it is
spacious, attractive, and that it contains an attractive, electricallyequipped kitchen. The proof indicates that Ackermann has resided on
1

The record shows that U.S. Survey No. 3751 was approved April 25, 1960, and offlciallg
filed o Zuly 18, 1960.
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the homestead since August 1, 1960, and his family since March 15,
1961.
I am unable to find that there is any necessity for Ackermann to
bring a contest against a subsequent settlement claim. The Department has consistently held that the rights of a homestead settler on
public land attach instantly on the filing of the relinquishment of a
prior entry and are superior to those of a homestead settler who
initiates his rights subsequent to the relinquishment. Rickers v.
Tisher, 19 L.D. 421 (1894) ; Dowa n v. Moss, 19 L.D. 526 (1894),
affirmed, Moss v. Dowman, 176 U.S. 413. (1900); Spring v. Reinbold
et al., 25 L.D. 37 (1897); McNarmara v. Morgan, 34 L.D. 257 (1905);
Canus v. State of Alabama, 46 L.D. 263 (1917); Bauer v. NAuernberg,

46 L.D. 372 (1918). It is true that in Newbanks v. Thompson, 22
L.D. 490 (1896), reversed on other grounds in Waton v. Monahan, 29
L.D. 108 (1899), and Wood v. Bond, 28 L.D. 369 (1899), the'Department refused to recognize any rights in a settler who went upon land
covered by the entry of another under an agreement with the prior
entryman that the entry would be relinquished for his benefit and
who subsequently took no action to obtain the cancellation of the
entry by inducing the entryman to file a relinquishment or by initiating a contest against the entry, and the Department recognized rights
in the subsequent homestead applicant who obtained the relinquishment of the previous entry.. But in. this case the first- entryman
'relinquished in accordance with his agreement very soonf- after
Ackerimann went upon the'land.' Ackermann continued to occupy and
improve the land and he took the necessary action to formalize his settlement, as required by the act of May 14, 1898, as amended (48 U.S.C.,
1958 ed., sec. 31), by filing a notice of settlement in the local land
office. However, the land office did not attempt to apply the rule
enunciated in these cases to Ackermann since it advised him to bring
a contest against the subsequent settlement of Young and Reams. For
this, I find no justification. The settlement of Young and Reams, if
a joint settlement was possible, was subsequent in time to- that of
Ackermann which became fully effective, all else being regular, as
soon as Seifert relinquished his entry and it was also subsequent in
right.
Now that Ackermann has filed his final proof, other interested persons can institute whatever proceedings they consider proper to the
presentation of their objections to Ackermann's claim or in support of
their own claims to the land.
There remains the propriety of the action of the Division of Appeals
holding that Young and Reams' homestead application was not allow-
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able. Since, they admit that there is no provision in the homestead
law for settlement or entry by more than one entryman, it was proper
t6; vacate the allowance of the entry for this reason alone. Thus it
is unnecessary to consider whether the other -reason relied upon is
sound.
It is not now necessary to dispose of other matters of fact or law
which may be important to the resolution of the conflicting claims
The effect of this decision, then, is that Ackermaun's settlement, if
otherwise valid, was effective immediately after Seifert filed his relinquishment, that. he is under no obligation to institute contest proceedings against Young, and that the allowance of Young and Reams'
application for homestead entry stands vacated.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a) Departmental
Manual; 24 F.R. 1348), the decision appealed from is reversed in part
and affirmed in part.
ERNEST F. Ho:,
Assistant Solicitor.
ROBERT L. SMART ET AL.
A-29677

Decided July 26, 1963

Oil and Gas Leases: Assignments or Transfers-Oil and Gas Leases: Acquired
Lands Leases
Where a partial assignment of an acquired lands oil and gas lease is
timely filed but is not accompanied by the statement of the assignee as to
whether he is the sole party in interest in the assignment, as required by
regulation, and such statement is not filed until after the expiration of the
lease, approval of the assignment is properly refused.
APPEAL FROM THE BUREAU O LAND MANAGEMENT

Robert L. Smart and California Oil Company have appealed to the
Secretary of the Interior from a decision dated May 29, 1962, by
which the Division of Appeals affirmed a decision of the Eastern
States land office denying their request for approval of a partial
assignment of Smart's oil and gas lease, BLM-A 017162, to California
Oil Company on the ground that the request for approval was not
accompanied by the statement of the assignee's interest in the assignment required by departmental regulation 43 CFR 192.140.
The Smart lease was issued effective December 1, 1951, and was extended through November 30, 1961. Request for approval of Smart's
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partial assignment to California Oil Company was filed October 26,
1961.' The request' was, admittedly, not accompani
'by a statement
deserihing the assignee's interest'and that of any'others'i4'the'assignmyient and'none was filed until January 3, 1962. On December IL
i96l,'the land ofi'cetssued its decision stating that the assignment
could not be recognized or approved and was therefore ineffectiveto
segregate the parent'lease and the assigned portion and extend them
for twoyears and that, in the absence of such extension, the lease
ekpitred of its own limitation on November 30, 1961.
Section 30(a) of the Mineral Leasing Act, as amended (30'U.S.C.,.
1958 ed., sec. 187a), provides in applicable part that:
** any oil or gas lease * * * may be assigned or subleased, as to all or part
of the acreage included therein,' subject to final approval by the' Secetary and
as o' either' a divided' or undivided interest therein, to any persoi or persons
-qu6alified to own a lease under [this Act], ahd any assignment or sublease; shall
take effeet as- of the first day of the -lease month following the date 'of filing in-

the proper land office of three original executed counterparts thereof, together
with any required bond and proof of the qualification under' [this Act] of the
assignee ,or sublessee to take or hold such lease or interest therein. * * * The
Secretary shall disapprove the assignment or sublease only for lack of qualification of the assignee or sublessee or for lack of sufficient bond: * *

The applicable regulation, 43 CFR 192.140,
part:

-provides in pertinent.

* * * The assignment or sublease must be accompanied by a signed statement
by the assignee or sublessee that he is the sole party in interest in the assignment
or sublease, if not, he shall- set forth the names- t *-* of the other inte'ested
parties. [If there are other parties interested in the assignment or' sublease, a
separate statement must be. signed by them and by the assignee or sublessee
setting forth the nature and extent of the interest of each, the nature of the
agreement between them, if oral; and a copy of such agreement if written. * * *
jiich [separate] "statement [and written agreement, if any], must be filed not
later than 15 days after the 'filng of the assignient or sublease. '.Subject to
final approval by the Bureau of Land Management, assignments r subleases
shall take effect as of the first day of the lease month following the. [late] date
of filing in the proper land office of all the papers required by §§ 192.141 and
192.142. No assignment will be approved if the assignee or sublessee :[or' any
other parties in interest] are not qualified to take and hold a lease or if their
bond is insufficient or if they fail to file the statement required by this
section. * * *

The appellants contend that the regulation as a whole is vague and
misleading and that as interpreted by the Bureau it exceeds the authority of the Secretary; that neither the statute nor the regulation
imposses a penalty for failure to comply with the requirement for
1This regulation is one dealing with oil and gas leases on public lands but Is Incorporated
by reference and mnade applicable to acquired lands leases. 43 CFR 200.3.
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filing the sole party in interest statement. and that their assignmnent
be approved effective as of the first day of the month following
should
1
the filing of the assigmnent..
:Section 32 of the Mineral Leasing Act (30 U.S.C., 1958 ed., sec. 189)
authorizes the Secretary of the Interior to prescribe necessary and
proper rules and regulations and to do anything necessary to carry
out the purposes of the act. This is clear authority to the Secretary
to adopt regulations governing assignments of oil and gas leases, provided, of course, that any such regulation does not contraveneoa provision of the act.
Section 30(a) of the act provides that an assigm ent, Upon approval, shall take effect as of the first day of the lease month following
the filing of the assignment, together with any required bond and
proof. of the qualification, of the assignee to take or hold a lease. It
also provides that the Secretary shall disapprove an assignment for
lack of qualification of an ssignee. There seems to be no qLestion
then that the Secretary may properly adopt a regulation having for
its purpose the ascertainment of facts establishing the qualifications
of an assignee.
The, regulation in question has that purpose. The experience of
the Department has been in many instances that an applicant for .a
lease or a lessee may not be the real party in interest in the application
ori lease and that he is no more than a dummy or front for others who
are the real parties-in interest. The real party in iiiterest is not disclosed because he is not qualified from the standpoint of acreage holdi ngs, or for some other reason to hold any interest in the lease. See,
for examnple, Antonio DiRocco et al., A-26434 (July 11, 1952). The
regulation is designed to ferret out such situations and to insure as
far as possible, that leases are assigned only to those who are qualified
to hold theI Thus the regulation is necessary to establish the qualifiations of the real parties in interest in assigoilelnts.
The appellants concede this, but they contend that the regulation
is vague and misleading. It is difficult to follow their reasoning so
far as the issue in this case is concerned. Section 30(a) of the statute
provides that an assignment shall take effect the first of the lease
month following the filing of the assignment together with proof of
the assignee's qualifications and any required bond. The regulation
states plainly that the assignment "must be accompanied by".the sole
party in interest statement. There is no vagueness or uncertainty
there. The appellants say that succeeding sentences in the regulation
require the filing of a "separate statement" if parties other than the
assignee have an interest and that "[s]uch separate statement" must
705-101-63

3

386

DECISIONS OF THE DEPARTMENT

OF THE INTERIOR

70 i D.

be filed within 15 days after the assignment is filed. The appellants
say that it is not clear whether "such separate statement" refers to the
.separate statement" required of parties other than the assignee or
the statement required of the latter to be filed with the assigmuent.
There seems to be no question at all, from the standpoint of normal
grammatical construction and the context of the regulation, that "such
separate statement" refers to its immediate antecedent, "'separate statement," and not to the earlier "statement" required to be filed with the
assiginment. Thus only by labored construction can it be said that
there is any confusion in the regulation as to when the sole party in
interest statement is required to be filed. But even if there were any
question, it would be simply whether the statement has to be filed with
the assignment or within 15 days after the assiglment is filed. Appellants did not file the statement until over two months later.
Appellants contend that the regulation is vague and confusing in
another respect. They point to the provision in the regulation that
assignments shall take effect as of the first day of the lease month following the date of filing "of all the papers required by § 192.141 and
192.142." Those sections do not specifically mention the sole party
in interest statement; it is mentioned only in section 192.1 40.
At the outset it may be noted that section 192.141 provides that assignments may be made on Form 4-1175 or exact reproductions
thereof. Form 4-1175 includes a sole party in interest statement to be
answered by the assignee. Thus appellants' c6ntention could not apply
to assignments made on Form 4-1175.
The assignment in this case was not made on the form, and presumably all of the papers required by sections 192.141 and 192.142
were filed with the assignment. This leaves the question whether the
provision in section 192.140 relied on by the appellants requires the approval of their assignment as of November 1, 1961, although the sole
party in interest statement was not filed until January 3, 1962. This_
might be the literal interpretation of the provision but it would be an
unreasonable one. Section 192.140 clearly requires the sole party in
interest statement to be filed with the assignment. The section also
provides that no assignment will be approved if the assignee or any
other parties in interest fail to file the statement required by that section. It would be wholly illogical to say that the statements which are
required to be filed with the assignment or within 15 days thereafter
and which are a prerequisite to approval of the assignment are not
required to be filed before the assignment can become effective. The
history of the regulation shows that the provision referring to the
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filing of the papers required by sections 192.141 and 192.142 was in
section 192.140 before that section was amended to include the requirement for filing the sole party in interest statement. 43 CFR, 1954
rev., 192.140. Prior to the amendment, section 192.140 did not require
the filing of any papers. All such requirements were to be found in
sections 192.141 and 192.142. It is evident that failure to amend the
provision in section 192.140 to refer to the filing of papers required
by that section was due to inadvertence and not to design.
This lack of clarity in section 192.140 does not, however, permit the
appellants to invoke the benefits of the well-established rule that before a person can be deprived of a statutory right for failure to comply
with a regulation the regulation must be so clear as to leave no room
for disregarding the noncompliance. Madison Oils, Inc., T. F. Hodqe,
62 I.D. 478 (1955). Section 192.140 plainly requires an assignment
"to be accompanied by" a sole party in interest statement. There is no
ambiguity or lack of clarity here, and compliance with it by the appellants would have preserved their right of assignment.
The appellants assert that no penalty is prescribed in the regulation
for failure to file the statement, therefore, that to attempt to penalize
them by refusing to approve the assigmuent is to go beyond the statute.
As we have seen, the requirement for the statement has as its purpose
the establishment of the qualifications of the assignee. Section 30(a)
of the statute provides that an assignment becomes effective only after
proof of qualification of the assignee is filed, other requirements being
met. The appellants are not being subjected to any penalty over and*.
above what the statute itself provides.
The fact is that the appellants are not being penalized simply because they did not file the sole party in interest statement with the
assignment. They are suffering the consequences of not having filed
it in time to permit the assignment to become effective during the life
of the lease. If the assignment here had been filed at any time prior to
October 1, 1961, without the sole party in interest statement and that
statement had been filed in October 1961, the assignment would have
been approved, all else being regular, because the assignment would
have become effective on November 1, 1961, before the lease term expired (on November 30, 1961). In other words, the action taken by
the land office here was the same as the action it would have taken if
only one copy of the assignment had been filed on October 26,1961, and
the two remaining required copies had not been filed until January 3,
1962, or if a bond had been required but not filed until January 3,
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1962.2 Ij. Donald K. Ladd et a., 68 I.D. 169 (1961); Joe T. Juha,,
k-28667 (May 17,1962).. It is thus erroneous to characterize the re"
fusal toapprove the assignment as the imposition of a penalty simply
Tbr failure to file the statement with the assignment.
,This is also the answer to app ellants' argument that the statute
limits the power of the Secretary to. disapprove assigmtents and that
the failure to file a sole party in interest statement is not. one of the
grounds enumerated in the statute.
In short, it is the positioi of the Department that the regulatory
requirement for the filing of a sole party in interest statement is reasonable and proper, that the statement is clearly and plainly required to
be filed' with the assignment, and that if the statement is not filed prior
to the begimillg of the last month of the lease term approval of the
assignnment may 'he withheld since approval of the assignment would
be ineffective. Franco Western Oil Company et a.,.65 I.D. 316 and
427 (1958); SafIarie et a v. UaU, 304 F. 2d 944 (1962), cert. denied,

37/l U.S. 901.
Therefore,

.

.

ursuant to the authority delegated to the Solicitor by

the Secretary of' the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F..

1348), the decision appealed from is affirmed.
F. HOmm,
Assistant Solicitor.

ERNEST

NEWELL A. OHNSON BET AL.
A-29236
it S

.

Decided July 31, 1963

o'f Prfactice-, Appeals: Standing to Appeal-Grazing Permits and
Ienses: Appeals

A< decision by a 'hearing examiner. denying a motion to vacate a decision
of a district manager of a grazing district on only one of the issues raised
by an appeal from the district nianager's decision and indicating that a
hearing woulid be held on other issues raised by the appeal is not a final
disposition of the appeal but isin'the nature of an interlocutory decision
which is not appealable prior to the rendering of a decision by the hearing
-examiner
on themerits of the whole appeal, and an appeal from such a
decision ii be dismissed as premature.
'.2nrelj,
thie ppeuints would not Contendthat-if ftheyhad filede'sthan thethree original counterparts of the assignment en October 26, 1961 and had not completed the filing of
the einalning'required counterparts until January 3, 962, the Department could not refuse
toapprve thq dsignment ' Yet section 30(i)- does not ay that the-8ecreiary:may:dls
apprdove an assignment because less than the three required copies are timely filed.
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Rules of Practice: Appeals:, Standing to Appeal-Grazing Permits and
Licenses: Appeals
Where a hearing examiner limits testimony to one of, the issues raised by
an appeal to him from a decision of a district manager of a grazing district,
renders a decision thereon, and orders a hearing on the remaining issues
raised by the appeal, an appeal to the Director, Bureau of Land Management, from the hearing examiner's decision on that phase of the appeal may
be deferred until the hearing examiner renders his decision on the remaining issues.
'APPEALS FROM THE BUREAU O

LAND MANAGEMENT

On September 17, 1959, the district manager of the Fillmore Grazing
District in Utah issued separate notices to Newell A. Johnson and Joy
A. Johnson in her own behalf and in behalf of the Estate of Rachel
C. Aagard, deceased, notifying them that their grazing permits dated
August 27, 1957, for use within the House Range Unit of the district
were subject to cancellation pursuant to the provisions of section 161.9
(d) and section 161.6(e) (14) of the Federal Range Code because of
their failure to pay the portion of the cost of the division fence between
sheep and cattle grazing in the House Range Unit assessed to them.
On October. 12, 1959, the district manager issued further notices of
the cancellation of their grazing permits.
The persons so notified filed their appeals on November 2, 1959, alleging, among other things, that they should not be required to share in
the cost of the fence because they were receiving no 'benefits from it.
On November 27, 1959, the-same persons filed a joint motion to vacate
and set aside the decisions of the district manager from which they had
appealed on the ground that because the matter of the division fence
and the apportionment of the cost had not been presented to the advisory board of the grazing district for its advice and recommendations
before commencement of the construction of the fence' in February
1957, as required by section 161.13(e) (8) of the Federal Range Code,
the manager acted illegally and without authority in canceling their
permits because of their failure to pay assessments for contribution to
the cost of the division fence. On December 2, 1959, the State Supervisor of the Bureau of Land Management filed a motion to dismiss the
appellants' motion on the ground that the appellants were attempting
to raise new grounds of appeal not indicated within the period allowed
for taking an appeal. A prehearing conference was subsequently
held and on December 17, 1959, the hearing examiner issued an order
denying the Bureau's motion to dismiss and setting a hearing on the
appellants' motion. The order recited that the motion to vacate was
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based on an issue properly raised in the appeal and that this issue
raised a procedural question which should be considered prior to a
determination of the merits of the main issues raised in the appal.
The order further stated that testiiony at the hearing would be
limited to the issue of the district manager's compliance with the procedure set forth in the Federal Range Code.
At the hearing, the testimony was limited to the issue whether the
district manager presented to the District Advisory Board the matter
of, and obtained its advice and recommendation on, the construction
of the division fence and the apportionment of the cost among the
permittees within the unit before February 10, 1957, when construction
was commenced.
In his decision dated October 31, 1960, the hearing examiner found
that the evidence submitted at the hearing showed that the proposal
to build the division fence and to apportion the part of the cost not
borne; by the Bureau among the permittees had been submitted at a
meeting of the permittees of the House Range Unit on August 9, 1955,
and had received their tacit acquiescence. He also found that the
matter was never formally submitted to the District Advisory Board,
although opinions of board members were expressed in board meetings
from 1954 on and the board members fully understood how the cost of
the fence was to be allocated among the range users iii the House
Range Unit. lHe concluded that because there was no showing that
the board was not given sufficient opportunity to give advice he was
unable to conclude that the action of the district manager was arbitrary and capricious. He therefore denied the appellants' motion
to vacate and remanded the appeal to the district manager for the setting of a hearing "on the remaining issues raised in the appeal."
The appellants filed an appeal to the Director of the Bureau of Land
Management.
In his decision of September 22, 1961, the Director held that the
appellants had no standing to appealFbecause the-: decisioh- of the
examiner was interlocutory in nature and not a final order or decision contemplated by the rules. as an appealable order. The decision dismissed the appeal. However, it also specifically, affirmed
the decision of the hearing examiner.
In their appeal to the Secretary, the appellants contend that the
Director erred in failing to consider the issues of law regarding the
procedure under the Federal Range Code raised by the appellants'
appeal to him; in holding that the sole issue before him was the standing of the appellants to appeal at that time from the decision of the
examiner; and in holding that the exatminer's decision was interlocu-
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tory and not subject to appeal. They point to the fact that the Di.rector's decision affirmed the decision of the hearing examiner and
express concern that.. if the Diretq s decision is permitted to.st-a~.
they will have no opportunity to have the issue decided by the hearing examiner reviewed by way of appeal.
We can appreciate the dilemma of the appellants, which we believe
is brought about in large measure by the wording of both the hearing
-ext-miner's decision and that of the Director. While holding that the
appellants could not appeal at this time from the examiner's decision,
at the same time the Director affirmed that decision instead of merely
dismissing the appeal, thus leaving the appellants with the impression
that the Director concurred in the, holding -of the examiner. Such
obviously is not the case, since the Director did not concern himself
with the merits of the appeal.
Presumably the hearing examiner, when faced withthe motion to
vacate the decisions from which the appeals were taken on the -ground
that the district manager lacked authority to cancel the appellants'
,permits, determined to hear evidence on this point alone and to defer
hearing evidence on the other. issues raised by the: appeals on the
premise that if he found for the appellants on the issue of the district
manager's authority the other issues raised by the appeal would become
:moot. When he held' against the appellants on this pointhe ordered
rearrng. e> held at which' the appellants could-present
that aot14I
,their evidence' as to the remaining issues raised in their appeals to
:
him.::
- The hearing examiner could have permitted-the taking of testimony
on all issues raised by the appeals, including -that which was the subj ect of the motion to vacate,; at one hearing in which event he: would
have rendered one decision, from which there would be no question of
the. appellants' right to appeal to the Director. However, having
:-chosen -to confine himself to the single issue raised by the motion, he
should have pointed out i his decision of October 31, 1960, that any
appeal from his holding on that phase-'of 'the appellants' case should
be deferred until his decision on the other issues raised by the appeals
:
wasrendered.
In the same manner, the Director; while properly refusing to entertain the. appellants' appeal from the hearing examiner's decision,
should have made clear to the appellants that their appeals from the
hearing examiner's decision on one of the issues 'raised by their original
appeals from the district manager's decisions would not be considered
until after the hearing examiner had heard and disposed of, by way of
-a final deciion.all.of the other issues-raised byIthose-appeals; The
-
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Director should not have affirmed the hearing examiner's decision but
simply dismissed the appeals.
The Department looks with disfavor on appeals which are interlocutory in nature. Until a final decision on a matter is 'rendered by
the officer authorized to- decide an appeal initially, the Department is
not disposed to interfere with the handling of the case by that officer.
To do otherwise and to permit piecemeal appeals from decisions by
that officer which are not dispositive of the whole controversy merely
delays the'matter and results in the Director and the Secretary having
to consider the case several times rather than once. Cf. UnitedStates
v. William A. McCall and Olaf H. Nelson, A-29161 (July 30, 1962),
and United States v. Reed H. Parkinson,65 I.D. 282 (1958).
The examiner's decision in this case was not a final disposition of
the appeals. While it was rendered in response to a motion to vacate
the district manager's decision, it, after a full hearing, disposed of,.
finally as far as the examiner was concerned, only one of the issues
raised by the appeals to the examiner.
For the'reasons indicated above, the Department is not disposed to
consider the correctness of that decision until such time as the hearing
examiner shall have decided the other issues raised by the appellants'
appeals.
Therefore, in the circumstances of this case, the matter will be remanded in order that the appellants may be afforded the opportunity
to'present their case on the balance of the issues raised by their-original
'appeals to the hearing examiner. Since the appellants have had full
opportunity to present their case on the one issue already decided by the
hearing examiner, no further evidence or argument may be presented
at the forthcoming hearing, on that issue.
i
The appellants may, following the hearing examiner's decision on
the balance of the issues raised, appeal to the Director of the Bureau
of Land Management from the decision of October 31, 1960, which
will be considered, for the purposes of that appeal, as having been
rendered on the same date as that of the hearing examiner's decision
on the remaining issues.
Accordingly, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision of September 22, 1961, is affirmed
so far as it dismissed the appellants' appeal and reversed so far as it
affirmed the hearing examiner's decision of October 31, 1960, and the
case is remanded for further action consistent with this decision.
ERNEsT F. -oM,
Assistant Solicitor.
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.Outer Continental Shelf Lands Act: Oil and Gas Leases
Barging costs are a relevant matter to be taken into account in computing
'the royalties due the United States where there is no bona fide eqsablished
market at the field or area where the leases are situated. Tjie~hecretary
'has discretiont.Ae~termine the method of establishing an allowance for
barging costs.
APPEALS FROM DECISIONS OF THE GEOLOGICAL SURVEY

'The companies 1 have filed timely appeals with the Director, Geological 'Survey, from determinations of the Oil and Gas Supervisor,
'Gulf Coast Region, New Orleans, Louisiana, that no deduction for
barging costs from the lessor's royalty interest would be permitted in
'computing the royalty payments due the United'States under the terms
of certain leases issued pursuant to section 8 of the Outer Continental
Shelf Lands Act, 43 U.S.C., sec. 1337., The leases involved as to each
appellant, the dates of the Supervisor's determinations, and the dates,
of the filing of the appeals are shown in Appendix I, hereto.
The Secretary- has exercised his supervisory jurisdiction over the
appeals because of their importance to the interests of the United
States an qthe eason tha.pilhlnQsyntions
of fac
Xd lawita
the
Department's administration of the
highiyiva~iiJme mineral resources in the submerged lands subject to
its jurisdiction under the provisions of the Outer Continental Shelf
Lands Act, 67 Stat. 462, hereinafter referred to as the Act. The
appeals have been consolidated for decision since they involve substantially the same question of fact and law, and have been referred
by the Secretary to the Solicitor for decision.
All the appellants have taken the position, in general, that under
the law, the regulations, and the terms of their leases, it is required or
contemplated, that royalty panytei sl
mj puted on the basis of the
/\vaine of productiat the wellhead oron lhlea
emises. They
'argue, further, that the value of such production for royalty computation should therefore be determined ydeducting the cos moving
the crude oil from the
omnnthJPfro
stlliiijjmrice~athatmnojnt Shell conclude at as en 1 e to deduct
:actual, reasonable transportation costs, but requests, in the alternative,
that an allowance for such costs be "based upon a proper and fair
formula of the cost of transporttion." Sinclair, Forest, and Tenneco'
'2See Appendix I.
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take the position that they should be allowed the actual-cost-of such
transportation from the area of production
sale terminal o shore. Gulf requests an allowance of "reasn
ntaon
costs.' The appeals also involve the question of whether the Oil and
Gas Supervisor was required to give notkc and hearing to the lessees
under section 2(d) (2) of their leases, prior to his deteiiiination.
Section 8(b) of the Act provides as follows:
An oil and gas lease issued by the Secretary pursuant to [the Act] shall "* $
(3) require the payment of a royalty of not less than 12Y2 per centum, in the
amount or value of the production saved, removed, or sold from the lease, and (4)
contain such rental provisions and such other terms and provisions as the Secretary may prescribe at the time of offering the area for lease." 2 (Italics supplied.)

The Act also grants the Secretary discretionary authority to prescribe such rules and regulations as may be necessary to carry out the
provisions thereof, and expressly provides sanctions for their violation. 3 The applicable regulation of the Department relating to
Outer Continental Shelf leasing provides that:
201.41 Royalties. Royalties shall be at the rate specified in the lease but in
no event shall the royalty on oil and gas be less than 12/ percent of the amount
or value of the production saved, removed or sold from the lease * * 4

The Department's operating regulations governing oil and gas
lease operations on the Outer Continental Shelf provide:
250.64 Value basis for computing royalties. The value of production, for the
purpose of computing royalty, shall be the estimated reasonable value of the
product as determined by the supervisor, due consideration being given to the
-j highest price paid for a part or for a majority of production of like quality in
e
the same field or area, to the price received by the lessee, to posted prices, and to
. other relevant matters. Under no circumstances shall the value of production.
* * be deemed to be less than the gross proceeds accruing to the lessee from
- the sale thereof or less than the value computed on such reasonable unit value
-- ras shall have been determined by the Secretary. In the absence of good reason
to the contrary value computed on the basis of the highest price paid or offered
at the time of production in a fair and open market for the major portion of
like-quality products produced and sold from the field or area where the leased
lands are situated will be considered to be a reasonable value

The leases involved in these appeals contain the following pertinent
provisions:
Sec. 2. Obligations of lessee. In consideration of the foregoing, the lessee
agrees: * * * (d) Rentals and Royalties (1) To pay rentals and royalties as
follows: * * * Royalty on production. To pay lessor a royalty of 162%8 percent in amount or value of production saved, removed, or sold from the leased
area.
U.S.C., see. 1337(b).
243 U.S.C., sec. 1334(a).
443 CFm 201.41.
30 Cn 250.64.
243
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(2) It is expressly agreed that the Secretary may establish reasonable
minimum values for the purposes of computing royalty on products obtained
from this lease, due consideration being given to the highest price paid for a
part or for a majority of production of like quality in the same field, or area, to
the price received by the lessee, to posted prices, and to other relevant matters.
Each such determination shall be made only after due _noticge to the lessee and a
reasonable opportunity has been afforded the lessee to be heard.

These provisions follow very closely the wording of the Mineral
Leasing Act of 192Q, as amended, 6 the regulations proeunder,7 and the pertinent provisions of the public lands leases issued
by the Department. 8
The basic problem created by the necessity of iax
high pecentage of the crude oil produced from offshore leases issued under
the Outer Continental Shelf Lands Act
i
shore,
has been under consideration in the Depart
or a number of)
years. In recognition of the problem the Geological Survey has conducted extensive long-range studies of barging operations from the
Government's leases in the Gulf of Mexico to'the lessee's several delivery points along the-shore. In these studies they have received
the full cooperation of the appellant lessees,
who have
voluntarily supplied statistical inforKMJn on their barging operations.

These studies reveal that there are numerous unusual and comof oil from Outer Continental
plex factors attendant to the ,jagShelf leases. Among these are the
i
involved in
the purchase and maintenance of sea-going barges and tugs, channel
depths, tides, weather, availability of terminal capacity, and producOther factors affecttion difficulties p cu iiai;tof shio-re lioperaln
ing the cost ofbaging the production from these Outer Continental
Shelf leases to onshor__Aeliv ryi
tsare the volume of crude available, the distances traversed, and the type of barging contract entered into by lessees.
6Cf. 30 U.S.C. see. 226 (a) and (b); 30 U.S.C. sec. 19. Oil and gas leases executed
pursuant to the Mineral Leasing Act have been construed to allow for the deduction of
transportation costs in the computation of market alues and royalty interests.
See
United Stafte'v. General Petroleum
California, f3 . '5upp. 225 (S.D.
Calif. 1946), at 263., The computation formula set forth therein was affirmed on
appeal, Continental Oil Company v. United States, 184 F. 2d 802 (9th Cir. 1950), at
818-820. It is worthy of note that onshore pipeline transportation was involved in the
General Petroleum case, whereas the instant facts relate to offshore barging, a distinguishable mode of transportation. For a review of State decisions which have allowed the
deduction of onshore transportationncosts in the computation of royalties, see 31A Summers,
The Law of Oil and Gas, 144 (perm, ed. 1958)1. In this instance, Federal Regulations
relating to the computation of royalties arelicable;
therefore, as regards the applicability of State law under 43 U.S.C., sec. 1333(2), it must be concluded that State case law
is not,.contro,13ing.I
D'Cf. 4 CFR 19282(0) (d) 30 CyR 2
>
8 Cf. PublicL ands1OiLandI
4-1158, sec. 2(d) (21).
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These factual studies and statistical analyses demonstrate the unusually con
lpettirprblems-,with
Nixt
which lessees are faced
in the barging of TflY
r
from the Outer Continental Shelf leases in question. The- will be of obvious relevance
in determining" asonalcse.
oin b argincosst g
( They demonfstraethat an allowance for barging c sta
evmatfer to
e-takenito c &ulft in computing the roy
,,juethe.United States

here, where there is no bona fide established market at the field or area
j where

the leases are'situated. )The precise factors affecting the bargnAmg
allowance and the welght to be accorded any given element are
within
of the Seere~for
_
determination as
-'tepublic interesm.,uxeJ.
The decisiQ&_appealed from are therefore reversed and the cases
reman
and gas Q
i.With directions to determine
S Cs riatle ~brlS2hlow
dt~ i{~l t-othe
allowance so destermmec as one of the other relevantniatters" referred to in the regulations governing his drinations of thevalue of rduction for
the purpose of computing royalties, 9 and to adjust the royalty accounts
of the lessees accordngl.
'
The determinations of the supervisor pursuant to this directive
shall be subject to the appealpovisin of the regulations.10
As
>
>_
_
_
z:'=:matters

t

EDWARD WEINBERG,

Actinq Solicitor.
APPENDIX I
Appellant

Shell Oil Co-Sinclair Oil & Gas Co -

O.C.S.
leases

0442
0443
0478
0438
0605

Gulf Oil Corp -0419
-0420
0453
0462
0498
Forest Oil Corp-0434
'Union Producing CoTenneco Oil Co -0580

0480
0593-A
0594-A

30 CFR 250.64.
MI30 CFR 250.81.

Supervisor's
determination

Jan,
Jan.
Jan.
Mar.
Mar.
Mar.
Mar.
Mar.
Mar.
Mar.
Feb.
Dec.
Aug.
Sept.
Sept.

29, 1959
29, 1959
29, 1959
24, 1958
24, 1958
17, 1958
17, 1958
17, 1958
17, 1958
17, 1958
27, 1958
2, 1960
25, 1961
8, 1961
8, 1961

Appeal filed

Feb.
Feb.
Feb.
Apr.
Apr.
Apr.
Apr.
Apr.
Apr.
Apr.
Mar.
Dec.
Sept.
Sept.
Sept.

.

17, 1959
17, 1959
17, 1959
11, 1959
11, 1959
17, 1958
17, 1958
17, 1958
17, 1958
17, 1958
20, 1958
21, 1960
16, 1961
27, 1961
27, 1961
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Decided August 12, 963

Irrigation Claims: Generally
Since the eriteria for an award are the same (although the personnel of different bureaus are involved) under the Public Works Appropriation Acts
and under the Act dealing with damage caused by Indian irrigation projects,
determinations made under one of these acts may be used as precedents for
determining claims arising under the other act.

Irrigation Claims: Injury: Animals and Livestock
The loss of cattle which fall or wander into irrigation canals or other irrigation facilities cannot be considered to be the direct result of nontortious
activities of officers or employees of the United States.

Torts: Animals and Livestock
Under the laws of Montana, before, a landowner can recover for damages
caused by trespassing animals he is required to fence them out. This does
not charge the landowner with the duty to keep animals lawfully at large
from coming on his land, or make their entry rightful, so as to make him liable for. injuries to such animals caused by the existence of dangerous agencies on the land, not wantonly or intentionally caused. Livestock wander
at their own and their owner's risk of loss.
ADMINISTRATIVE DETERMINATION

Mr. John C. Brock, St. Ignatius, Montana, by and through his attorney, Mr. F. N. Hamman of Polson, Montana, has timely appealed
from the administrative determination (T-D-B-59 (Supp.) ) of January 16, 1963, of the Field Solicitor, Billings, Montana, denying his
claim in the amount of $428.44 for the loss of three eight-month-old
calves. The loss occurred on August 4,1962.
The claimant alleges that the calves were lost as a result of falling
into an irrigation canal which is part of the Flathead Indian Irrigation Project of the Bureau of Indian Affairs.
Mr. Brock stated his claim as follows:'
The pasture which I graze my cattle being on the south side of Dry Creek
Canal, approximately 2 miles below Tabor Reservoir. The Government fence
being down 3 of my 8 month old calves fell into this canal which resulted
in their death. This being a Government fence and concrete canal I assumed
this fence was in good condition at all times. These calves were carried down
stream in the canal approximately 4 miles which wore the hoofs completely off
which resulted in their deaths.
'Standard Form 95, Claim for Damage or Injury, submitted by appellant.
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In the original determination (T-D-B-59) of November 7, 1962,
and in the supplementary determination (T-D-B-59 (Supp.) ) of January 16, 1963, the Field Solicitor denied the claim because it "comes
within the scope of Molohon v. United States, 206 F. Supp. 388 (1962)
[D. Mont.] and cases cited therein."
The claimant, through his attorney, excepts to the original and
the supplementary determinations, in summary, as follows:
1. The Government "constructed sort of a death trap." The
Government should be held liable for damages caused by the
"trap."2
2. "Law is largely common sense, sensibly applied, and common
sense independent of any law leaves me to believe that the
Federal Government has done something wrong here and ought
to pay for it."
3. "I am not sure the Molohon case is a solution to the- matter. I
don't lnderstand it that way, and I don't think any of the
decisions in Montana-clarifies the situation on hand."
All three exceptions are adequately answered by the United States
District Court for the District of Montana in Molohon v. United
States.2 The Court stated:
The question of the duty owed is one of Montana law.

See 28 U.S.C.A. secs.

1346(b) and 2674, supra. The case nearest in point is Beinhorn v. Griswold,
1902, 27 Mont. 79, 69 P. 557, 59 L.R.A. 771, in which trespassing cattle belonging
to the plaintiff wandered onto defendant's mine and mill site and there drank from
vats containing poisonous chemicals consisting principally of cyanide of potassium. In appearance the solution resembled water. The Supreme Court recognized'that before a landowner could recover damages caused by trespassing
animals he is required by Montana law to fence them out, but held that this did
not charge the landowner with the duty to keep cattle lawfully at large from
eoming on his land, or make their entry rightful, so as to make him liable for
injuries to such animals caused by the existence of dangerous agencies on the
land, but not wantonly or intentionally caused. In the more recent case of
Thompson v. Mattuschek, 1959, 134 Mont. 500, 506, 333 P. 2d 1022, the court recognized Beinhorn v. Gristcold as holding that livestock "wander at their own and

their owner's risk of loss."

The canal constructed by the Government was an irrigation canal.
It is not a "death trap." If the Government wished to recover for
damages done by the trespassing cattle, the Government would have
to fence them out. However, the existence of dangerous agencies on
the land imposes no obligation upon the landowner to fence out trespassing cattle.
2206

F. Supp. 388, 391 (D. Mont. 1962).
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Concerning the second exception, it is obvious that the law of
Montana must govern the determination of this claim. That law
appears quoted above. It does not militate against common sense
to conclude that the owner of livestock who allows that livestock to
"wander" does so at his own "risk of loss." Under Montana law,
the owner of livestock cannot impose a duty upon his neighbor either
to build or maintain a fence in order to protect the livestock.
The third exception questions whether or not Afolohon furnishes
the proper solution to the instant case. It is true that Molohon concerns a different factual situation. However, Nolohon answers the
basic issues in the instant case. Appellant has not cited any cases
to the contrary. The quoted portion of ]Iotohon makes it quite clear
that a landowner is not liable to the owner of livestock for injuries
to that livestock caused by dangerous agencies on his land simply because he did not fence the livestock out. Such livestock wander "at
their owntand their owner's risk of loss."
The Field Solicitor considered the claim only under the Federal
Tort Claims Act.' The denial of the claim under that act is affirmed.
The claim was not considered by the Field Solicitor under the
statute relating to claims for damage caused by Indian irrigation
works, 4 and no reason was stated why it was not considered under that
act. That act provides for the settlement of claims arising out of
the survey, construction, operation, or maintenance of Indian irrigation projects. Since the canal in question is part of the -Flathead
Indian Irrigation Project, the claim will also be considered under
that act.
To be compensable under that act the damage must be a direct
result of some nontortious activity of officers or employees of the
ITnited States in the -survey, construction, operation, or maintenance
of Indian irrigation projects. This criterion for recovery is similar
to the standard for recovery for damage under the Public Works
Appropriation Acts. 5 These acts provide for recovery when the
damage is the direct result of nontortious activity of employees of
the Bureau of Reclamation.
No case in point seems to have arisen under the Indian irrigation
projects act. However, similar cases have been decided under the
Public Works Appropriation Acts. Since the criteria for an award
are the same under both acts, except that personnel of different Depart28 U.S.C., 1958 ed. see. 2671 et seq.
Act of February 20, 1929, 45 Stat 1252, 25 IT.S.C., 195. ed., see. 38S.
*The current act is-76 Stat. 1216.
4

400

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

[70 I.D.

ment of the Interior bureaus are involved, the determinations under
the Pblic Works Appropriation Acts will be used as precedents.
These determinations state the long-established rule of this Department that the loss of cattle which fall or wander into irrigation canals
or other irrigation facilities cannot be considered to be the direct result
of nontortious activities of Government employees. 6
The same rule governs the instant case. The loss of the calves cannot be considered to be the direct result of nontortious activities, of
officers or employees of the United States.
Therefore, we affirm the administrative determination (T-D-B-59
(Supp.)) of January 16, 1963, of the Field Solicitor, Billings, Montana, denying this claim.
FRANK J. BARRrS

Solicitor.

APPEAL OF KORSHOJ CONSTR;UCTION COMPANY
IBCA-321

Decided August 27, 1963

Contracts: Protests--Aontracts: Waiver and Estoppel-Contracts: Notices
The right of a contractor to compensation is dependent upon timely compliance
with a protest provision in the contract. This rule is not absolute but sub-ject to exceptions. Under certain conditions failure to make timely protest
* may he waived by the contracting officer. The failure to waive is reviewable
by the Board of Contract Appeals. One of the factors to be considered in
such review is whether or not the lack of timeliness is prejudicial or injurious to the Government.

Contracts: Contracting Officer
Final delivery, final acceptance, and final payment do not operate to divest the
contracting officer of his authority to act under the contract. Hence, these
elements are not an absolute bar to allowance of a claim.
*

BOARD OF CONTRACT APPEALS

This appeal concerns two claims which arose under the aboveidentified contract for the construction and completion of the earthwork, concrete lining and structures, Wellton-Mohawk Main Conveyance Channel (Stations 2377/05 to Station 3304/22.59), and Snyder
Ranch Conveyance Channel for Wellton-Mohawk Drainage System,
Wellton-Mohawk Division, Gila Project.
ISee, e.g., Dale Jones, TA-185 (r.).(April 23, 1959) ;Ray Strouf, TA-18 (r.) (February 6, 1959); A. L. Yele,4 TA-8S (Ir.) (December 7, 1953) Alfred koeltzow, TA-iS
(fr.) (July 25,1949).
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Claim No. 1
'Claim No. 1 is for additional compensation in the amount of
$2,014.59. It was denied by the contracting officer in findings of fact
and decision of February 28, 1962. The contractor alleged that additional work was required for the construction of embankments at 42
pipe siphon ends in a form differing from that called for by the applicable drawings.
The contracting officer, in his findings' of fact and decision of February 28, 1962, denied the claim on the following grounds:
(1) The letter of October 26, 1961, was untimely since it was the
"first notice" of the claim, whereas the work had been completed on July 3, 1961.
(2) The contractor failed either to request written instructions
or to file timely protest in accordance with paragraph 9 of the
specifications.':

(3) That even if the contractor had complied with these requirements, its claim would be without merit in any event.
Timely appeal was taken on April 16, 1962.
Department Counsel moved that the Board dismiss Claim No. 1 for
failure to comply with paragraph 9, and in the alternative, moved for
"summary judgment." Appellant's counsel opposed the motions.

A. Lack of timely protest
There is nothing in the findings of fact and decision of February 28,
1962, which would indicate that the consideration of the claim would
be prejudicial to the interests of the Government. The consideration
of the merits of the claim by the contracting officer in paragraph 7 of
'his decision does not amount to a waiver of the failure to request writ'Paragraph 9 of the specifications states: "Protests. If the contractor considers any
work demanded of him to be outside of the requirements of the contract, or considers any
record or rifling of the contracting officer or of the inspectors to be unfair, he shall immediately upon such work being demanded or such record or ruling being made, ask, in
-writing, for written instructions or decision, whereupon he shall' proceed without delay to
-perform the work or to conform to the record or ruling, and, within thirty (0) calendar
days after date of receipt of the written instructions or decision (unless the contracting
officer shall grant a further period of time prior to commencement of the work affected)
he shall file a written protest with the contracting officer, stating clearly and in detail
the basis of his protest. Except for such protests as are made of record in the manner
herein specified and within the time limit stated, the records, rulings, instructions, or
decisions of the contracting officer shall be final and conclusive. Instructions and/or
decisions of the contracting officer contained in letters transmitting drawings to the contractor shall be considered as written instructions or decisions subject to protest as herein
provided."
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ten instructions or to make timely protest, since this failure is relied
upon elsewhere in the decision.2 Nevertheless, the circumstances of the
claim, -as described and analyzed by the contracting offleer, afford a
good indication that its merits are presently capable of determination
without prejudice to the Government.
The rule that a failure to comply with a contractual protest or notice
requirements prevents consideration of a claim by a Board or a Court 4
is not absolute, but is subject to certain well-recognized exceptions
This Board and other appeal boards, in accordance with applicable
court decisions, have held that a formal protest or notice is not necessary where:'

a. The records of the Government show that the contracting officer
or his authorized representative in fact knew o'f the circumstances
that form the basis of the alleged extra, change or chanIged condition 6
b. The contracting officer actually considered the contractor's clain
on its merits without invoking the protest or notice requirement.7
c. The failure to protest or notify is not prejudicial or injuriqus to
the interest of the Government.8
IB. V. Lloyd d Company, IBCA-143 (February 12, 1958), 58-1 BCA par. 1609.
a C. C. Terry, IBCA-330 (July 30, 1963) ; Utility Construction Company, IBCA Nos.
149 and 161 (June 19, 1958), 65 I.D. 278, 58-1 BCA par. 1804.
-'J. A. Ross and Company v. United States, 126 Ct. Cl. 323, 328-30 (1953); Palumbo
Excavating Com panp v.:Mote States', 125 Ct. Cl. 678, 687-89 (1953).
5 For an excellent discussion of the problems involved see Note in 5 Govt. Contr. 153.
'Herman Groseclose, IBCA-190. (December 22, 1960), 61-1 BCA par. 2885, 3 Govt.
Contr. 63(f); Peter Kiesit Sons' Co., ASBCA No. 5600 (April 14, 1960), 60-1 BOA par.
2580, 2 Govt. Contr. 275. Oral testimony by interested or unauthorized persons was held
not sufficient In Flora Construction Company, IBCA-101 (September 4, 1959), 66 ID. 315,
59-2 BCA par. 2312.
7 Palumbo Excavating Cor paiy v. United States, fn. 4 spra; General Excavating Company, IBCA-188 (September 21, 1960),, 67 I.D. 344, 60-2 BCA par. 2771, 2 Govt. Contr. 539.
s In Monarch Lumber Company, IBCA-217 (May 18, 1960), 67 ID. 198, 60-2 BCA par.
2674, 2 Govt. Contr. 290, the Board stated:
"With respect to the circumstances in which a waiver should be granted, we quote with
approval, as furnishing a proper guide in contract administration, and as stating a principle
that will be applied * *
the following language from the holding in Sanders [W.D.
BCA No. 955, 3 CCT 862,866 (1945)] :
,
.
"'*8
* e the Board is justified in ignoring the contracting officer's ruling based upon the
10-day rule as an adherence merely to the letter but not the reason of the rule. In other
words, even though the contractor is late in notifying the contracting officer of the error
of which he complains it is not intended that the Government should take advantage of
the 10-day limitation merely for the sake of applying the rule. Its true purpose is for
protection against delays that are injurious to the Government's interest. If not
injurious then, of course, there is no object in applying the rule.'
See also C. C. Terry, fn. 3 supra (held prejudicial) ; Montgomery-Macrij Company and
Western Line Contraction Company, Inc., IBCA Nos. 59 and 72 (une 28, 1963), 70 I.D.
242 (held unprejudicial) ; Flora Construction Company, fn. 6 supra (held prejudicial)
eWaters and Bartlett, IBCA-56 (October 31, 1956), 5-2 BA par. 1a40 (held prejudicial).
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A determination concerning the foregoing matters made by the contracting officer, like other determinations made by a contracting
officer, is, of course, reviewable by the Board upon appeal. 9
The allegations of the contractor, the findings of the contracting
officer, and the data in the appeal file all indicate that the lack of
timely notice or protest does not constitute an obstacle to fair and accurate evaluation. In these circumstances, the failure to notify or
protest may be disregarded.
B. Suommary Judgment

Neither the rules governing the procedures before the Board' 0 nor
the procedures developed by the Board provide for summary judgment in favor of either party.
Hence, the motion to dismiss Claim No. 1 for failure to protest and
the motion for summary judgment are denied.
Claim No. £
Claim No. 2 is in the amount of $135,661.75. The contractor has
alleged that representatives of the Government directed it to construct
large portions of the drainage channels in a manner at variance with
the. plans and specifications. The claim was denied by the contracting officer in his letter decision of March 27, 1962, on the following
grounds:
(1) Failure to ask for written instructions or failure to protest in
accordance with paragraph 9.
(2) Late presentation of the claim.
The Department Counsel moved for the disissal of Claim No. 2
on the same grounds. Appellant's counsel opposed the motion.
(Concerning the failure to ask for instructions or to protest, the decisions cited with respect to Claim No. 1 are also applicable to Claim
No. 2. The situation presented by the later claim is analogous to that
described in the italicized portions of the following excerpt from one
of those decisions:
* * * where the record establishes, or where the contractorrequests a hearing
to prove, either substantial compliance with the notice requirement or circumstances justifying a waiver of lack of compliance, we follow the rule of declining to sustain motions for dismissal, based solely on the absence of formal
notice. (Italics supplied.).
'Montgomery-Macri, et al., fn. 8 supra; Monarch Lumber Company, fn. 8 supra; Todd
Shipyards Corporation,ASBCA Nos. 2911 and 2912 (January 25, 1957), 57-1 BCA par.
1185.
43 CER 4.
Monarch Lumber Company, fn. &supra; accord, Todd Shipyards Corporation, fn. 9
supra.
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At this stage of the proceedings the record pertaining to Claim No.
2 is insufficient to show whether or not the interest of the Government
would be prejudiced by a waiver of the contractual requirements for
protests and notices. Denial of the motion to dismiss will afford both
the contractor and the Government an opportunity to present evidence, either in written form or at a hearing, upon the issue of prejudice, and, thus, to make that issue ripe for determination by the Board.
With respect to the question of lateness as such, in ML. Benjanin
Electric (o., Inc.,12 the Board concluded that "final delivery, final
acceptance, and final payment do not operate to divest the contracting
officer of his authority to act under the contract." It follows as a
corollary, that the finality of delivery, acceptance, and payment does
not necessarily bar the consideration of a claim. Whether it does
or not has to be decided under the circumstances of each case, and,
where warranted, on a factual determination made after a conference
or hearing.
Hence, the motion to dismiss Claim.No. 2 is denied.
Request for Hearing
Appellant has asked for a conference and a hearing. In the present
stage of this appeal, the Board concludes that the holding of a conference for the purposes stated in 43 CFR 4.9 would simplify procedures and may provide for a speedier disposition of the appeals.
Hence, the request to hold a conference is granted. A ruling on the
request for a hearing is reserved.
The parties will be notified separately concerning the place and
time of the conference.
Summary.
1. The motions to dismiss- Claim No. 1 and to enter summary judgment in favor of the Government are denied.
2. The motion to dismiss Claim No. 2 is denied.
3. The request to. hold a conference (43 CFR 4.9) is granted.
4. Ruling is reserved concerning the granting of a hearing.
PAUL H. GANTT, Chairman.

WE CONCIR:
THOMAS

M. DrRsToN, Member.

HERBERT J. SLAUGHTER,
12

Member.

IBCA-280 (June 9, 1961), 61-1 BCA par. 3058, 3 Govt. Contr. 352.
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Contracts: Appeals-Rules of Practice: Appeals: Timely Filing
Under a Government .contract that contains the usual form of "disputes"
clause, an appeal from a findings of fact and decision of the contracting
officer must be dismissed if the notice of appeal was not mailed or otherwise
furnished to the contracting officer within the 30 days specified in the contract.

Contracts: Appeals-Rules of Practice: Appeals: Timely Filing
The timeliness of an appeal is governed by the time elapsed between the date
when the findings of fact and decision were received by the contractor and
the date when the notice of appeal was mailed by him to the contracting
officer. The circumstance that the last day of the appeal period falls on a
Saturday is immaterial and does not extend the appeal period.
BOARD OF CONTRACT APPEALS

On July 18, 1963, Department Counsel moved for the dismissal of
the instant appeal on account of lack of timeliness. Appellant remained mute.
An examination of the appeal file establishes that the (Contracting
Officer issued the pertinent Findings of Fact and Decision 1 on May
9, 1963. It was mailed to the contractor-appellant on May 14, 1963,
by registered mail. The return receipt shows that it was received by
the contractor-appellant on May 16, 1963.
The appeal file further contains the notice of appeal dated June 14,
1963. But, according to the postmarks appearing on the envelope in
which it was sent (Certified Mail No. 876992), it was not mailed until
June 17, 1963.
The disposition of the motion follows the principles stated by the
Board in Wiscombe PaintingCornpany :2
[The "Disputes"] Clause * g
fixes 30 days as the period of time within
which an appeal may be taken; specifies that this period shall run from the date
on which the contractor receives a copy of the decision; and further specifies that
the appeal shall be mailed or otherwise furnished to the contracting officer within the 30 days. * * * the documents of record clearly show that the notice of
appeal was not mailed to the contracting officer until sometime after that date.
Hence, the motion to dismiss is well taken * **.

In the present case the 30 days expired on June 15, 1963. This day
was a Saturday. However, that fact did not extend the time for
appealing. 8
2 The Findings of Fact and Decision contains a clear caveat informing the contractor of
nis appeal rights, Earl B. Bates Nursery, IBCA-365 (May 13, 1063), 70 I.D. 163.
2 IBCA-78 (October 26, 1956), 56-2 BCA par. 1106.
2 See Bushman Construction Company, ICA-l13 (April 23, 1959). 66 I.D. 156, 59-1
BCA par. 2148, 1 Gov. Contr. 312, 319, 324.

70 I.D. No. 9
708-504-63--1
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The Board finds that the instant appeal is untimely. 4
The motion to dismiss is granted and the appeal is dismissed for lack
of timeliness.
PAUL H. GANTT, Chairmwn.
I CONcuR:
HERBERT

J.

R
SLAUGHTER, Member.

SOUTHERN UNION PRODUCTION GOMPANY

A-29384

Decided September 12, 1963

Oil and Gas Leases: Assignments or Transfers-Oil and Gas Leases: Description of Land
An assignment of an oil and gas lease which describes land not covered by
the parent lease is properly rejected even though the incorrect description
was in error and the parties intended to assign lands in the parent lease.

Oil and Gas Leases: Assignments or Transfers-Oil and Gas Leases: Description of Land
:
%
Where an assignment of an oil and gas lease describes both land covered and
land not covered by the parent lease, it is to be approved as to the land
in the lease and rejected as to the land not in the lease.
Oil and Gas Leases: Assignments or Transfers-Oil and Gas Leases: Descrip-

tion of Land-Oil and Gas Leases: Extensions
Where an assignment: of an oil and gas lease issued prior to September 2,

1960, covering. all the lands in it, is approved as to only part of the lands
described in the assignment, it constitutes a partial assignment and serves
to extend the lease for not less than two years from the effective date of the
assignment.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Southern Union Production Company has appealed to the
Secretary of the Interior from a decision dated January 26, 1962, by
which the Division of Appeals of the. Bureau of Land Management
affirmed a decision of the land office at Santa Fe, New Mexico, denying approval of the assignment of oil and gas lease Las Cruces 067979
from Southern Union Gas Company to Southern Union Production
Companyf and also of the assignment of a portion of the same lease
by Southern Union Production Company to Consolidated Oil & Gas,
The Board is without jurisdiction to consider an untimely appeal. Midland 'Constructors, Inc., IBCA-272 (May 3, 1961'), 68 I.D. 124, 61-1 BCA par. 3012, 8'Gov. Contr.
358 (c) .
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Inc., on the ground that the assignments were indefinite for want
of proper description of the land affected thereby.
The form furnished by the United States for assignments of oil
and gas leases or interests in oil and gas leases covering land of the
United States requires the insertion of both a reference to the serial
number of the lease issued by the United States and also a legal
description of the land affected thereby. The proper serial number,
LC 067979, was listed in each of the assignments presented to the land
office for approval, but, in the first assignment, the land affected was
described as the NE'A of sec. 34 and the NW1/4 of sec. 2S whereas the
lease included only the NE/ 4 of sec. 34 and the NW1/ 4 of sec. 35.
The second assignment described the land assigned, the NE14NE1/4 sec.
34, as being in township 23 north whereas all of the land included in
the lease is in township 23 &outh.
The appellant contends on appeal that, because the assignment
instruments identified the lease to be affected by the assignments, the
land office could very easily refer to the lease to obtain the correct
description of the land in each instance and should have approved the
assignments, thus extending the term of the lease.
' Lease Las Cruces 067979 contained two quarter sections of land,
and the first assignment described two subdivisions. However, as we
have seen, the description for one of the quarter sections did not cover
land included in the lease. The Department has consistently held
that descriptions must be read as presented and not interpreted or
altered to conform with what may have been the intention of the applicant. Thus, a departmental employee cannot assume responsibility
for preparing an acceptable description of land by ignoring any portion of the description submitted or by altering a description submitted
to cause the document which contains it to become valid. The "NWI'/4
SE/ 4 ":cannot be interpreted to mean the "'NW1/4 NE/ 4 '" because the
SE1/4 is also designated-in the sameooil and gas lease offer and the
NW1/4NEl/4 is the only tract of land available for leasing which is contiguous to other land described in the offer.
F H7 B
Brnett, Williagn
Weinberg, A-28037 (Augnst 20,1959). The designation-of section'22
cannot be regarded as-a designation of the NW'A of section 22 merely
because a homestead application is limited to 160 acres and a relinquishment of a homestead entry on the NW1/ 4 of section 22 had just
been filed. Orvil Ray Mickelberry, A-28432 (November 16, 1960).
;The "W½'pSE' 4 and .E½/,.SW4'.,-cannot be construed as the f'W½
SE1/4" and the "EJ/2SW1/ 4 " because there is some chip'It-ion in-the
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first description and the acreage is in excess of the maximum for homesteads. Daniel H. Cru, A-28524 February 28, 1961). The "NY 4 "
of section 8 cannot be read as the "NN1/2 " of section 8 because the
latter reading will avoid a violation of the 640-acre rule by an oil and
gas lease offer. Duncan Miller, A-28767 (July 23, 1962). The
"SE1/4, NE1/ 4 " cannot be read as the "SE1/4 NE/4" because the rental
-submitted with an oil and gas lease offer is consistent with the latter
'reading and not with the former and because the second reading conforms to the descriptioh of land-posted on the land office bulletin board
as available for leasing. Lendal B. Smith, Sr., A-28868 (August10,
1962).
The duty of a land office employee extends only to a determination
whether a document presented cal be accepted, ot to remedial action
which will make it acceptable. 'Therefore, it was correct to reject
the assignment insofar as it related to the quarter section not found
in 'Las Cruces 067979. However, since the other quarter section
(NEl/4 sec. 34) was included in the lease, absent any other defects the
assignment should have been approved as to it. The fact that the
description in an offer is in part acceptable and in part erroneous does not require that the offer be rejected in its entirety.; Gulf
Oil Corporation et al., 69 I.D. 30 (1962); Duncan Miller, A-28767
(July 23, 1962), A-28767 (Supp.) (October 10, 1962) ; L. M. Schwarta'kopf), A-29072 (November 6, 1962). The rule is equally applicable to

assignments.
Since the first assignment was in part good, we must examine the
second assignment. It described only one parcel, and, since that parcel was not covered by the lease, it was properly rejected for the reasons given-above.
This conclusion, however, does not dispose of the case. Under our
view, the first assignment was, in effect, a partial assignment since
it conveyed only a portion of the lands in Las, Cruces 067979. As a
partial assignment, upon approval, it segregated the original lease into
two separate leases, one for the retained land and one for the assigned,
and extended both the leases for not less than two years from the effective date of the assignment (section 30(a) of the Mineral Leasing Act,
as amended by the act of July 29, 1954 (30 U.S.C., 1958 ed., sec. 87a)
which, all else being regular, is July 1, 1961. Thus, the leases were
'extended to June 30, 1963.
"The further amendment of section 30(a) by section 6 of the act of September 2, 1960
(74 Stat. 790; 30 Ui.S.C., 1958 ed., Supp. IV, sec. 187a), was not effective as to leases issued
prior to September 2, 1960.
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a),, Iepartmental maniual; 24 F.R. 1348), the decision of the Division of Appeals of the Bureau of Land Management is affired in part and reversed in part
and remanded for further proceedings consistent herewith.
F. Hoar,
Assistant Solicitor.

ERNEST

BARNEY R. COLSON
A-28617

Decided September 16, 1963

Bureau of Land Management-Rules of Practice: Appeals: Generally
The Director of the Bureau of Land Management is not limited in his consideration of an appeal from a land office decision to the particular question raised by that appeal. He may, even in the absence of an appeal,
take up any matter pending in any land office and dispose of it without
waiting for a decision by the local land office.

Res Adjudicata
The principle of res judicata or finality of administrative action will not be
applied so as to prevent the Director of the Bureau of Land Management
from reversing or correcting decisions of his subordinate officers where the
matter remains within the jurisdiction of the Bureau.

Scrip: Special Types of Scrip
The right to locate Sioux Half-Breed scrip is a personal right, not subject
to transfer. Such scrip may, however, be located by an attorney-in-fact
with authority from the scripee to locate the land in the name of the
scripee.

Scrip: Special Types of Scrip;
It is proper to reject an application to locate Sioux Half-Breed scrip where
the party seeking to make the selection of land has not shown that he has
authority to locate the land in the name of the scripee.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This is an appeal to the Secretary of the Interior by Barney R.
Colson from a decision by the, Director, Bureau of Land Management, dated July 27, 1960, holding that Colson has not submitted
proper evidence of his authority to locate land under two certificates
of Sioux Half-Breed scrip and holding further that, in order to exercise the rights conferred by the certificates, Colson must show, in
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addition to his authority to locate the land, that his authority in this
respect has not been revoked by the scripees.
Colson contends that the Director did not have jurisdiction to inquire into the validity of the documents presented in'support of his
application to locate the land; that the matter of the validity of the
scrip is res judibaa 'thatthe Director erroneously concluded that the
applicant could not locate the scrip with the documents presented;
and that all of the lands applied for are available for the satisfaction
of the scrip rights. 'He contends, further, that the Director's decision
is a deviation from established law and policy in the matter of Sioux
Half-Breed scrip rights and that the decision is a harsh act of discrimination against his rights.
The rights involved have their inception in a treaty concluded with
the Sioux Indians in 1830 ( Stat. 328) under which the Sioux and
the United. States agreed that the half-breeds of the Sioux Nation
would. be pernitted to occupy a certain tract of country. Thereafter,
by the act of July17, 1854 (10 Stat. 304), the President was authorized
to exchange with the half-breeds having an interest in: the tract in
the then Territory of Minnesota set aside'for then by the 1830 treaty
and for that purpose he was authorizedto cause to be'issued to said persons, on the execution by them, or by the legal
representatives of such as may be minors, df a full and complete relinquishment
by them to the United States of all their right,'title, and interest, according to
such form as shall be prescribed by the Commissioner of the General 'LandOffice, in and to said tract of land on reservation, certificates or scrip for the
same amount of land to which each individual would be entitled in case' of a division of the said giant or reservation pro rata among the claimants-which
said certificates or scrip may be located upon any of the lands within said reservation not now occupied by' actual and bone fde settlers of the half-breeds or
mixed-bloods, or such other persons as have gone into said Territory' by authority of law, or upon any other unoccupied lands subject to pre-emption' or
private sale, or upon any other unsurveyed lands,, not reserved by Government;
upon which they have respectively made improvements: Provided, That said certificates or scrip shall not embrace more than six hundred and forty, nor less
than forty acres each, and provided that the same shall be equally apportioned,
as nearly as practicable, among those entitled to an interest in said reservation:
And provided frther, That no transfer or conveyance of any of said certificates
or scrip shall be valid.

Among those receiving scrip under the 1854 act were Ellen Angie and
Anthony Renville. It is Ellen Angie's 'Certificate No. 379-CG for 80
acres and Anthony Renville's Certificate No. 398-D for 160 acres
under which( Colson now' claims the right to locate 240 acres of public

land.
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Colson filed his application to locate certain land in Florida with the
scrip certificates on August 27,1958,' after having been informed by'the
Bureau 'of Land Management on January 20, 1956, that the certificates
were valid, not having been used for the acquisition of public lands,
and that they might be used by an attorney-in-fact or a ubstitute
attorney-in-fact. With his application'he filed certain decuinents
which he claims show a right in him to locate the land under the
certificates. He thereafter twice amended his application by deleting
certain and and substituting other land.
On February 26, 1959, the Eastern States land office found that the
application cntained an excess of 78.44 acres over the 240 ares authorized to be located under the certificates. The land office rejected
the application as to so much thereof as covered lands which the office'
founid not to be available for scrip location, leaving 144.42 acres under
application. Colson was informed by that decision that his application must be amended to show that the land selected was being located
in the name of the parties to whom the scrip had been issued orby their
duly authorized agent on their behalf. He was further informed
that he might, within 30 days, (1) offer for consideration an amendment of his application by selecting other land in place of that found
not available for scrip location; (2) accept the partial rejection of
his application and withdraw from the remaining lands in the aipplication sufficient land so as to reduce the area applied for to an aggregate of 80 acres, in which event his application would be processed in
connection with Certificate No. 379-C; or (3) file a withdrawal of his
application, in which event his right to locate the scrip under a new
application would not be prejudiced. Colson was informed that if
he failed to take any of the three courses indicated his present application would be considered for processing in connection with Certificate
No. 398-D and that upon' acceptance of the certificate in satisfaction
of the lands applied for (the 144.42 acres remaining in the application), any excess acreage remainin in that certificate would be considered'as forfeited.
Colson requested reconsideration of that decision insofar as'it rejected his selection of 39.91 acres in Escambia'County, Florida, 'which
the land dffice found had been withdrawn from all forms of disposition
by Public Land Order No. 869, and stated that if this request were
given favorable consideration he would substitute other acreage for

IThe

claims had been timely recorded under the act of August%5, 1955 (69 Stat. 534).
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the balance of the rejected acreage. That request was denied on
March 18, 1959.
Thereafter on March 25, 959, Colson amended his application to
show that the application was made by him as attorney-in-fact by substitution for Ellen Angie with respect to Certificate No. 379-C for 80
acres of land and as attorney-inl-fact by substitution for Anthony
Renville with respect to Certificate No. 398-D for 160 acres of land
and requested that any patent or patents issued for the selected lands
be issued to him in that fashion. He also substituted other land for
some of the land which had been rejected out of his application. On
the same day he appealed to the Director from that portion of the
decision of February 26, 1959, which had rejected his application as
to the 39.91-acre tract.
The Director found, as indicated above, that Colson had not submitted proper evidence of his authority to locate land in the names
of the scripees.
Before considering whether the Director was correct in this respect,
Colson's arguments that the Director did not have jurisdiction to make
the decision appealed from and that the validity of the scrip is res
j;udicata will be considered.
Colson contends that as his appeal to the Director was directed
solely to the question of the availability of the 39.91 acres for satisfaction of scrip rights, the Director could not consider whether the
documents which Colson submitted in support of this claim are sufficient to permit him to locate land.
* The argument is not soLnd. The Director was not limited in his
consideration of Colson's appeal to the particular question raised by
that appeal. The Director is charged with the administration of te
various public land laws, under the general supervision of the Secretary of the Interior. He has authority,, and it is his duty, to determine whether the various requirements of those laws are complied
with by applicants for the public lands. He does not function only
by way of appeal. He may, in the absence of an appeal, take up any
matter pending in any of the land offices and dispose of it without
waiting for a decision by the local office. His action in this case in
not limiting himself to the question of the availability of particular
lands for location under the scrip and in passing upon the merits of
Colson's amended application of March 25, 1959, was entirely proper
and in the interest of good administration. Cf. Knight v. United
States Land Association, 142U.S 161, 176 (1891).
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Colson's argument that the question of the validity of the scrip is
res judicata encompasses not only his contention that the particular
scrip certificates under which he made his application have been determnined to be valid but also his contention that his credentials to exercise the rights conferred by such certificates have already been determined to be satisfactory.
As to the validity of the scrip certificates, the Director did not question them in any way. He has recognized that the certificates were
issued to persons entitled to receive them under the 1854 act and that
these particular certificates have not been used for the acquisition of
public land. He has also recognized that the certificates may be used
to locate public land by an attorney-in-fact or by a substitute attorneyin-fact of the sripees. Obviously, such recognition that the right to
locate may be exercised by an attorney-in-fact cannot be considered
as an adjudication of the effectiveness of powers of attorney presented
to support particular certificates.
Colson's statement that the sufficiency of his credentials was reaffirmed by the decision of the Eastern States land office of February
26, 1959, is not borne out by the decision itself. At most, the decision
stated that the application would be processed, if amended in the manner indicated. This meant nothing more than that the land office
would take the application up for further consideration. However,
even if the Eastern States land office had determined that the doeuments presented by Colson were such as to entitle him to locate public
land thereunder, the Director would not have been estopped from
reversing the Eastern States land office. The Department has a continluing jurisdiction with respect to public lands until a patent issues.
The principle of res judicata or finality of achninistrative action will
not be applied so as to estop the Director of the Bureau of Land Management from reversing or correcting decisions of his subordinate officers where, as here, the matter remains within the jurisdiction of the
Bureau. See United States v. United States Borax Company,58 I.D.
426 (1943).
*We come then to the question whether Colson has established his
asserted right to locate public land undoer the certificates.
The certificates give the sripees the right to locate designated
amounts of public land. The statute itself provides that no transfer
or conveyance of any Sioux Half-Breed. certificate shall be valid.
Because of this provision in the 1854 act, the Department has always
held that the right to locate land thereunder is a personal right arising

708-504-63
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in the scripee and not subject to transfer. While it has recognized
that the location may be made under a power of attorney giving the
attorney authority to locate the land in the name of the scripee (see
Allen et al. v. Merrill et al., 12 L.D. 138, 156 (1891) ), it has in the past
refused to recognize locations made under such powers of attorney
when it felt that the transaction was, in fact, a transfer of the scrip.
At a time when attempts were being made to locate under many of
the certificates, prior to the beginning of the Twentieth Century, it
refused to recognize locations under the certificates where it had evidenee that the scripee had sold his certificate under an arrangement
whereby the certificate was delivered to a purchaser together with
two other documents, one a power of attorney to locate land under the
scrip certificate and do whatever might be necessary to get a patent,
and the other a power of attorney to sell and convey any land which
the half-breed might thereafter acquire from the United States.
Under this apparently frequently used arrangement, both powers
would be signed by the scripee in blank, with spaces left in the documents for the later insertion of the names of the attorneys and the
description of the land-. When the Department had knowledge of
the use of this device, it refused to recognize the validity of a location
made under a power of attorney to locate land. Allen et al. v. Merrill
:et al., 8 L.D. 207 (1889). That decision was upheld. on review (12
L.D. 138) and followed by the Department in other cases. The
Department held in Strong v. Pettijokn et al., 21 L.D. 111 (1895),
that where the scrip had beenin fact, assigned by a double power of
attorney, as described above, the location of the land under the scrip
certificate must be canceled. See also John W. Poe, 29 L.D. 309
(1899).
However, the Supreme Court of Minnesota, in which State a great
many of the locations were made, took a different view of these socalled double powers of attorney. When a question of title to land
within .the State was presented to it, the one party claiming title
under a conveyance from the scripee and the other party claiming
under a prior conveyance by the attorney-in-fact of the scripee whose
authority was shown to include the authority to sell and convey the
land, the court upheld the prior conveyance by the attorney-in-fact.
The court held that the power of attorney to sell and convey could
not be defeated by parol evidence that the parties intended to effect a
transfer of the scrip. It held that no restraint is imposed upon the
right of property in the land "after it is acquired by.location of the
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scrip" and that a simple power to sell would extend to land subsequently acquired by means of scrip.. There the land had apparently
been located by one Foster under a separate power of attorney from
the scripee. Gilbert v. Thorpson, 14 Minn. 544 (1869)..
In Thompson v. Myrick, 20 Min. 205 (1873), affirned on appeal, 99
U.S. 291 (1878), Myrick was shown to have had a power to locate on
behalf of the scripees which he transferred to Thompson "with a view
to the location thereof for the benefit of" the scripees. Myrick and
Thompson made an agreement whereby Myrick would "upon the
location of the said scrip, secure the title to the land, whereon the same
may be located, to be lawfully vested in the saidBenjamin Thompson."
Thompson located the scrip in the name of the scripees and Myrick
procured deeds from the scripees to his (Myrick's) wife. The suit
was concerned with the validity of the agreement between Myrick and
Thompson that Myrick would, secure title to the land, after location,
to Thompson. The court decreed specific performance of the contract to convey the land. With respect to the location, the court
said:As the scrip was made non-assignable by the act of Congress, (10 Stat at
Large, 3.04,) and thereforeno valid transfer or conveyance of the same could
be made, Myrick's relation to the scripees was that of an attorney in fact, duly
authorized to locate the scrip for them. So far as the location is concerned,
there is no ground for supposing that it was not made prudently, and for the
best interests of Myrifk's (the attorney's) principals. So far as appears In this
case, Myrick's duty in his fiduciary relation to the scripees was at an end when
the location was complete. As this relation was at an- end upon such location,
we can conceive of no reason why Myrick was not at liberty;.either before or
after the location was made, to enter into an agreement to secure the title
(enuring from the location,) to the plaintiff upon payment of an agreed consideration. Such an agreement did not, so far as this case shows, tend to
produce. a conflict between Myrick'sinterests and his duty to locate the scrip
to the best advantage of his principals.
In

1902, the; Supreme Court

Company v. Eaton,
of the Minnesota

of the United States, ifi, Midway

183 U.S. 602, 607; reviewed not only these decisions
Supreme' Court but also cettain' decisions of the

Department involving such double powers of attorney, including the
Allen cases, supra.
located

on land in

In

the Midway case a scrip certificate had been

Minnesota by Eaton, who was shown to be the

scripee's attorney-in-fact for the purpose of locating the land.

The

Department later refused to recognize the validity of the location
because the scripee had at the same time executed a power of attorney
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to another authorizing him to enter upon and take possession of any
and all pieces or parcels of land in the State of Minnesota which he
then owned or might thereafter acquire or become interested in, by
virtue of the location of the scrip in question, and to convey the land.
The Department held this to be an assignment of the scrip, in violation of the statute (Hyde et al. v. Eaton et al. (On review), 12 L.D.
157 (1891)), and issued a patent to the land covered by the location
to another. Title to the land under the scrip location had, by mesne
conveyances, become vested in Eaton. The Supreme Court of Minnesota upheld Eaton's title to the land over that of the subsequent
patentee of the United States, holding that the scripee, or her successors in interest, could not be deprived of their rights in the land
by the assumption of a supervisory power by the officials of the land
department (82 N.W. 861 (1900)).
When the case came before the United States Supreme Court, it said
that the controversy turned upon the validity of the scrip locations
and found that the locations were valid. It held that it was error
for the Department to have held that the locations made by Eaton
were invalid and to have canceled the entries. It held that title to the
land passed to the scripees by virtue of the locations.
As we understand the decision of the United States Supreme Court,
it held, in effect, that this Department should not refuse to recognize
locations made under powers of attorney even though it had evidence
that the Indian had by another document either conveyed the land
prior to location or vested in another the right to convey the located
land. In other words, where the location was shown to have been made
under a valid power of attorney to locate given by the scripee the
fact that the scripee may have also conveyed the land to another by
means of a blank quitclaim deed prior to location or given another
(without naming him) a power of attorney to convey the land upon
its location did not make the transaction a transfer of scrip within
the prohibition of the 1854 act. In all of the cases which the court
reviewed, however, there was a valid location of the land, or, at least,
as the court said with respect to its decision in Felix v. Patick, 145
U.S. 317 (1892), no question as to the validity of the location was
raised.
The Director held that the documents presented by Colson do not
show authority vested in him to locate land for either of the scripees.
We have examined the documents and agree that Colson has not
presented any evidence of a power vested in him to locate land in
the name of either of the scripees under the scrip certificates.

BARNEY R. COLSON
September 16, 1963
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The so-called Guarantees whereby the V. E. Moses Land Scrip
and Realty Company guaranteed the validity of the certificates and
sold the Ellen Angie scrip Certificate No. 379-C to Colson for $6,000
and the Anthony Renville Certificate No. 398-D for $13,600 are, of
course, ineffective as transfers of any rights to locate covered by the
certificates in view of the prohibition against the transfer or conveyance of the scrip.
The quitclaim deed dated May 19, 1915, signed by Ellen Angie Williams does nothing more than to convey to Colson any title which she
might have or thereafter acquire by location of her certificate. It
does not vest in Colson any authority to locate land in the scripee's
name.
The power of attorney by substitution which Colson holds from
Jesse L. Linn with relation to the Ellen Angie srip shows nothing
more than that Ellen Angie by power of attorney dated February 21,
1910, authorized Linn to enter upon and take possession of any and
all lands in which she might be interested by virtue of the location
of her scrip and further authorized Linn to sell and conveyany and all lands already located with said scrip, or any part or parts thereof;
and any and all lands which she would thereafter acquire or become seized of
and which she should thereafter become interested in by virtue of the location
of said scrip *

*

'.

[Italics supplied.]

The power of attorney by substitution which Colson has presented
further recites that the original power of attorney was by its terms
made irrevocable and authorized Lim to appoint a substitute or subStitutes to do and perform on behalf of and in the name, place, and
stead of Ellen Angie Williams, formerly Ellen Angie,
any and all of the acts which the said attorney in fact was, by said instrument.
authorized to perform; as more fully appears by the said instrument, which is
hereto attached and made a part hereof.

No power of attorney from Ellen Angie Williams was attached to
this document when it was presented by Colson in support of his application. As the Director pointed out, Colson has presented nothing,
except the statement contained in the power of attorney by substitution, to show that Jesse L. Linn had, in fact, been appointed to act
in any capacity for Ellen Angie in relation to the scrip. Further, the
power of attorney by substitution authorizes only the management
and sale of land to be obtained by location of the scrip.
On appeal, Colson states that Certificate No. 39-C was accepted
by the Department when Jesse L. Linn, as attorney-in-fact, filed an

418

DECISIONS OF THE DEPARTMENT OF THE

INTERIOR

70 LD.

application for the location of the scrip on specific lands in Wyoming.
He states that, for reasons not involving the validity of the scrip or
the credentials under which it was presented to the Department, the
application to locate the Ellen Angie scrip was rejected since the
Governor of Wyoming had applied for the same land under another
act of Congress some three months earlier, and that, having been informed of that fact by the General Land Office, Linn thereupon
waived his right to prosecute the location. Thereafter,0on March 12,
1912, the General Land Office, after making reference to the fact that
Linn had waived his right to prosecute the application, canceled the
location and orderd the scrip delivered to the party entitled to receive it. The scrip was mailed to E. E. Lonabaugh at the direction of
Lim (Appellant's Supplemental Brief, pp. 16-18). Colson seems to
argue from this that as Linn was recognized by the Department in
1911 as attorney-in-fact for Ellen Angie with authority to locate land
under the scrip the substitute power of attorney which Linn gave to
Colson must be recognized as vesting in Colson the authority to locate land under the scrip. This does not follow. Limn apparently
had a power of attorney from Ellen Angie to locate the 8crip (see
Appellant's Exhibit I) in addition to any authority which he may
have had from her to deal with the land and convey it after localion. In any event, the Department did not, with respect to that
attempt to locate land not then available for location adjudicate Linn's
right to act for Ellen Angie in the matter of the location of her scrip.
Nor do the documents which Colson has presented in support of
his asserted right to locate land under the Anthony Renville certifiCate place him in any better position with respect to the 160 acres
covered by Certiflcate'No. 398-D.
He has the "Guarantee" which, as pointed out above; is meaning-;
less insofar a showing any authority in Colson to locate laud in the
name of Anthony Renville.
*He also has a document, dated June 10, 1914, signed by Anna R.
Rean, which recites thatAnthony Renvilie or the heirs and legal representatives of Anthony Renville,
by Anna R. , Kean, a Commissioner of Court, duly appointed for the purpose,
have made, constituted and appointed, and by these presents do make, constitute and appoint Barney M. Colson :* * 8 our true and lawful attorney, for us,
or each.of us individually, and, in our name, place and stead, to enter upon, and
take possession of any and all pieces and parcels of land or the timber or other
materials thereon in the State of -----which we own, or which we may
hereafter acquire or become seized of, or in which we may now or hereafter be
in any way interested; under and by virtue of location of Sioux Half Breed
Script No. 398 Letter D, for 160 acres, issued to the said Anthony enville
under the Act of July 17, 1854, * *.
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The further recitations in this document are much like those contained in the substitute power of attorney presented in connection
with the Ellen Angie scrip. While the document (obviously executed
in blank as -was the quitclaim deed from Ellen Angie) authorizes
Colson to enter upon and take possession of any land which Renville
or his heirs or legal representatives may own or thereafter acquire
or become 'seized of or in which they may be interested under and by
virtue of the location of Sioux Half-Breed Certificate No. 398-P and
to sell such land and give conveyance in their names, it does noti contain any authority to locate land under the scrip certificate.
On appeal, Colson contends that this document iust be recognized
as vesting in him the right to locate under the Anthony Renville certificate because Anna R. Kean obtained title to certain lands within
the beds of dried-up lakes by location of Sioux Half-Breed scrip
through powers of attorney authorizing John S. Newman as attorneyin-f act to locate said scrip and to convey the lands located to Anna R.
Wean. Colson states that patents were issued to the scripees, including Anthony Renville, but that the patents were subsequently canceled
as the result of a suit which went to the United States Supreme Court.-'
He states that upon cancellation of the patents under which Kean
claimed and as a result of a decree issued by an Indiana court Anna
R. Wean was appointed a commissioner of the court to execute duplicate powers of attorney to locate the scrip in the names of the scripees
and to receive patents therefor as well as to convey the same when
located and, patented. He states further that in a decision dated April
29, 1914, the First Assistant Secretary of the Interior held that any
iw locations would have to be made in the names of the scripees but
that the person who bought the lands should be recognized
hraving
the equitable right to control the locations.' This latter concession was
on the supposition that the scripees had sold or attempted to sell the
lands Embraced in the former locations. He also refers to 'what he
terms a similar situation in which, he says, the scrip of Elizabeth Conklin (No. 10-C) was located through Anna' R. Kean as attorney-infact. He states that in locating the Elizabeth Conklin' scrip Anna
R. Kean, through a Substitufe power of' attorney appointed one Perez
as the substitute attorney-in-fact to do the actual location and to re2

' Kean . cflimnet 'canl and Improvement Company, 190 U.S. 452'(1903).
Where the
court held that the canal company's title to' the beds of the lakes, derived through the
State of Indiana under the Swamp Land Act of September 28, 1850 (43 u.,S.C., 195 ed.,
sec. 951 et seq.), was superior to that of, Kean, because the United States, having conveyed
the land to the State, had no jurisdiction to make a second survey, upon which the Kean
title rested.'

420

DECISIONS OF THE

DEPARTMENT

OF THE

INTERIOR

70 I.D.

ceive the patent on the lands so located, and that the power of attorney
by which that location was made is identical to the power of attorney
submitted by him as substitute attoraey-in-fact for Anthony Renville
(Appellant's Supplemental Brief, pp. 18-21; Exhibits J, K, L, and M;
and the additional exhibit referred to in fn. 4 (p. 20) of Appellant's
Supplemental Brief).
The decision of April 29, 1914 (Anna R. Kean, 19-29200), was the
result of an application made by Anna R. Kean for the delivery to
her of nine pieces of Sioux Half-Breed scrip. The decision sets forth
Kean's argument that inasmuch as she had paid valuable consideration for the lands, title to which failed, she was entitled to have possession of the scrip for purposes of relocation. While that decision does
not recognize the decree of the Indiana court, under which Anna R.
Kean was decreed to be entitled to relocate this scrip, as binding on
this Department, it nevertheless held* * where a person has purchased land so located and patented under this
class of scrip, and the title has failed because the Government had already disposed of the land, such purchaser should be permitted to govern the use of the
scrip for the purpose of making a new selection. Of course, the new selection
would have to be in the name of the scripee, as was the former one.

Following that decision the nine pieces of scrip, including that of
Elizabeth Conklin, were returned to the attorney for Anna R. Kean.
However, the record of the Department with respect to the second
location of the Elizabeth Conklin Scrip No. 10-C does not bear out
Colson's contention that the power of attorney under which that location was made is identical with the power of attorney which Colson
has submitted. That record 3 contains a power of attorney reading
in pertinent part:
THAT Elizabeth Conklin, or the heirs, devisees and legal representatives of
Elizabeth Conklin, by Anna R. Kean, a Commissioner of Court, duly appointed
for the purposes hereinafter set forth, have made, constituted and appointed,
and by these presents do make, constitute and appoint E. A. Perez of Austin,
Nevada ------------ _true and lawful attorney for her or them and in her or
their ngme, place and stead to select and locate, at any Land office in the United
States, the lands to which she or they may be entitled by reason of -

_______

"Sioux Half-Breed Lake Pepin Reserve Scrip," to-wit: Number Ten (10) C for
80 acres. Said scrip being granted and issued to said Elizabeth Conklin, in
accordance with the provisions of an act of Congress approved July 17,
1854, * * * and on such location to ask for and receive the Patent therefor;
hereby declaring all lawful acts of her or their said Attorney in the premises,
of the same valid and binding force as if done personally by her or them. And
she or they further ordains and declares that the said E. A. Perez is hereby
irrevocably vested with all such power and authority as she or they might or

3 Colson

submitted certified, copies of selected documents from that record.

BARNEY R. COLSON
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could exercise personally if present and acting; hereby ratifying and confirming
whatsoever -------------- _said Attorney may lawfully do in the premises.
[Italics supplied.]

The power of attorney submitted in support of the right to locate
the Elizabeth Conklin scrip is thus vastly different from the power
of attorney submitted by Colson. It vests Perez with the authority
to select and to ocate the land to which Elizabeth Conklin may be
entitled by virtue of Certificate No. 10-C. No such authority is vested
in Colson by the power of attorney which he holds from Anna R. Kean.
Because of Colson's insistence that powers of attorney such as he
holds have been recognized as vesting in the holder authority to locate
under a scrip certificate, Colson was, by letter of May 17, 1963, to his
attorneys, given a further opportunity to support his contention. Colson's response to this invitation, in the form of a further supplemental
brief, is not helpful to his position.

He points to the fact that the use of powers was not the only way
in which scrip claims were satisfied and that many scrip claims were
exercised by guardians whose appointment, it appears,.was for the
sole purpose of making the claim. Obviously powers of attorney were
not used in exercising some of the rights granted by the 1854 act, as
many of the scripees exercised the right to locate the land themselves.
As. to the use of guardians, it is sufficient to point out that many of
the scripees were minors, incapable of acting for themselves in the

matter.4
Colson contends with respect to lhe Anthony Renville scrip that
Ama R. Kean, following the departmental decision of April 29, 1914,
transferred her complete rights arising under or flowing by' reason
of Certificate No. 398-D and the Department's decision to him, that
the document which he has submitted is inclusive of all of Kean's rights
to control the' new location, and that no adverse documents, powers, or
conveyances as to this certificate exist. The fact that Colson may not
be able to produce such a document does not, of course, prove that such
a document may not 'have existed at one time. The fact that Kean,
in the Conklin case discussed above, did specifically appoint another
to make the location for her suggests at least the possibility that she
did so in this instance.
Colson also contends that the Department in three other Kean cases
recognized that no authority other than the' Department's 1914 de4'Scrip Certificate No. 582A to E, Issued to Philamoa Provencial and referred to by Colson
in his supplemental brief, shows on its face that the scripee was "of about the age of

seven years."

Two other certificates, also referred to by Colson', show- the scripees to have

been of an age of about four months (serip Certificate No. 1OA to
and six months (scrip Certificate No. 416 A-R, Eliza Laframboise).

708-504-63-3

, Elizabeth Conklin)
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cision need exist so long as the application is for a patent to be issued
in the name of the Indian and/or his heirs. This contention, too,
fails when the records referred to by Colson are examined.
Thus in Gainesville 016950, involving the Philamon Provencial
scrip, and in Phoenix 042691, involving the Elizabeth Conklin scrip
No. 10-E, applications to locate were signed by Anna R. Kean. Also
in Gainesville 016949, involving an attempted second location of the
Eliza Laframboise scrip, Anna R. Kean herself signed the application
to locate. However, no patent has been issued on the basis of that
application.
It is clear that Colson has not shown any right in himself to locate
public lands under either of the scrip certificates 5
In view of the fact that Colson has not established his right to locate
public lands under the certificates, it becomes unnecessary to consider
the Director's additional holding or Colson's arguments that certain of
the lands which he applied to select are available for selection in
satisfaction of theoutstandingscripriglts.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Director of the Bureau of
Land Management is affirmed.
ERNEST F. Houwj,;
AssistantSolicitor.
''STANDARD OIL COMPANY OF CALIFORNIA
A-29400

Decided Septeimbier 17,1963

Oil and Gas Leases: Lands Subject to-Oil and Gas Leases: Patented or
Entered Land-Oil and Gas Leases: 640-acre Limitation
Although land is included within a homestead entry for which acceptable
final proof has been filed and for which the entryman has met all the other
colson's arguments in his latest brief that he is, not a "Johnny-come lately" or "specu;
C
lator" in his claims is not impressive. He admits that he bought the claims in 1925after the rights granted by the certificates had been outstanding for almost seventy yearsfor $19,600 and asserts that on the basis of today's dollar plus the cumulative value of
interest in terms of today's dollar this would result in a total value applicable to the
consideration he paid for the claims in terms of today's dollar value of not less than
$250,000.
- He asserts that if his claims are denied, he will be the only one to suffer, to the extent
of $250,000, and that the Department has no right to inject itself into the matter as an
adverse party.
hat Colson overlooks is the obligation of the Department to see that
the public lands are disposed of only in the manner prescribed by Congress.
His reference to the Department's proposed legislation "To provide for the satisfaction
of claims arising out of scrip, lieu selectton, and similar rights" (S. 975, 88th Cong., 1st
Session) overlooks the fact that the proposal would permit the Secretary of the Interior
to "convey the selected lands if he finds-them to be proper, under existing law, for suc
disposition, and if the claim upon which an application is based is determined to be valid."
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requirements, it is to be considered as available for oil and gas leasing
within the meaning of the 640-acre rule.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Standard Oil Company of California has appealed to the Secretary
of the Interior from a decision dated January 8, 1962, by which the
Division of Appeals, Bureau of Land Management, affirmed a decision
of the land office atAnchorage, Alaska, rejecting its noncompetitive oil
and gas lease offer on the ground that the land was included in an existing oil and gas lease issued to Floyd D. Smith pursuant to his prior
offer Anchorage 042177.
On appeal, Stanlard does not dispute that the land described in its
offer was included in Smith's earlier offer at the time its offer was filed
and that its offer wvas rejected after a lease had been issued to Smith.
It contends, however, that Smith's offer was defective and should have
been rejected in its entirety' because it did not include 640 acres of land
and there was land adjoining that applied for which was available for
oil and gas leasing. 43 CFR 192.42(d).
The adjoining land that Standard-refers to is the E1/2SE'4 sec. 13,
T. 1 N., R. 13 W., Seward Meridian. This landhad been included in
a still earlier offer, Anchorage 024399,-filed JuLne 22, 1953. Standard
claims that the land was available for leasing when Smith filed his
offer for the reason'that, although the land office decided by decision
dated November 30, 1957, that the land should be, leased alolig with
other lands described in offer Anchorage 024399, the lease that was
issued omitted the E'1/ 2 SE/ 4 sec. 13. It was not until April 16, 1959,
following an appeal by the offeror, that the lease was amended to include the E1/2 SE/ 4 sec. 13. Therefore, Standard concludes, the land
was available for leasing, since it was only covered by an offer, when
Smith filed his offer on March 4,1958.
This contention is material only if Smith's offer did not otherwise
describe 640 acres of available land when it was filed. An examination
of the offer shows.that it listed several parcels totaling 977.65 acres.
In a decision dated September 3, 1959, the manager rejected the offer as
to 341.24 acres on the ground that they had either been patented without a reservation of oil and gas or leased for oil and gas prior to the
filing of Smith's offer. He also rejected it as to lot 3, sec. 7, T. 1 N., R.
12 W., S.M., on the ground that that lot had been patented on March
13, 1959, without a reservation of; oil and gas. He suspended the offer
for the 598.21 acres remaining pending the disposition of conflicting
rights. He later, on June 27, 1961, issued a lease coveringlots 3 and 4,
section 18, same township and range, aounting to 77.30 acres and
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rejected the offer for the remaining lands. Lots 3 and 4, section 18,
comprise the land that Standard desires.
There is no dispute that 341.24 acres were not available for leasing
within the meaning of the regulation, 43 CFR 192.42(d), and that
598.21 acres were available when Smith filed his offer. The question
is whether the 38.12 acres in lot 3, sec. 7, were or were not..
If they were, the Smith offer described 636.41 acres, an amount
sufficient to bring it within the 640-acre requirement as modified by
the rule of approximation. Natalie Z. Shell, 62 I.D. 417 (1955).
Otherwise, the offer covering only 598.21 acres would have been defective unless the land was isolated.
At the time Smith filed, lot 3 was part of Frank Edward Rusk's
homestead entry Anchorage 022492, allowed October 20, 1952. Final
proof was filed on September 17, 1956 (fees paid on December 7, 1956),
and proof of publication filed on September 18, 1957. Final certificate
issued on March 3, 1959, and patent on March 13, 1959, without a
reservation of oil and gas.
In its appeal to the Director, Standard contended that Rusk had
earned equitable title to lot 3 no later than September 17, 1957, the
date he filed proof of publication; that thereafter lot 3 could not be
considered available for leasing; that* the subsequent issuance of
the final certificate is prima facie evidence of such vesting of title;
that after the date of submission of, final proof, the Government cannot maintain a contest of the entry, based on any subsequent discovery
of mineral in the lands or based on after-acquired knowledge that
the lands are mineral in character.
All these assertions may be so, but they do not mean the land is
not-available for leasing. Until patent is issued, the legal title isin the United States and the Government may initiate a contest against
the entry on any appropriate ground then existing. See Stat of
Wisconsin et al., 65 I.D. 265 (1958). That it mayinot'use subsequent
discovery of minerals or other knowledge of mineral character acquired after the completion of final proof does not prevent the United
States from imposing a mineral reservation or even canceling an
entry in proper circumstances. (Id.)
The pertinent regulation explicitly recognizes that land in an out-.
standing entry not subject to a reservation of oil and gas is available
for oil and gas leasing. It provides:
Where an offer is filed to lease lands noncompetitively in an entry or settlement claim not impressed with an oil or gas reservation, the offer will be rejected unless it is found that the land is prospectively valuable for oil or gas.
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* .43 CEPR 192.71(a); applied in Joseph S. Rose, Jr., Thomas C. Moran,
A-27929 (August 10, 1959).
*

* The question, then, is whether availability persists past the submission of acceptable final proof. While the oil and gas regulation
does not speak to this situation the general regulation on agricultural

entries on mineral lands plainly provides that the United States may
impose an oil and gas reservation in a patent even though acceptable
final proof has been filed. 43 CFR 102.22.1 The entry is essentially
in the same posture before and after submission of acceptable final
proof. In each case it may be subjected to a mineral reservation,
although after proof the United States, if it determines to attempt
to impose a reservation, has a much more onerous burden than before.
This has been the rule since the passage of the Mineral Leasing Act
(47 L.D. 463, 471), and it has often been restated. L. F. Grammer,
66 .D. 201 (1959); Fred Axford, A-27933 (June 29, 1959); Solicitor's opinion, 65 I.D. 39 (1958).
It has never been stated, so far as we are aware, that an oil and
gas lease offer must be rejected for the reason that it was filed after
acceptable final proof has been submitted, nor does there seem to be
any reason so to rule. Just as in the case of an entry prior to the
submission of acceptable final proof, there is the possibility that the
United States may still be able to establish a right to the oil and gas
lThe regulation provides:
"(a) Where the Geological Survey reports that land embraced in a nonmineral entry or
claim on which final proof has not been submitted or which has not been perfected is in
an area in which valuable deposits of oil and gas may occur because of the absence of
reliable evidence that the land Is affected by geological structure unfavorable to oil and gas
accumulation, the entryman or claimant will be notified thereof and' allowed a reasonable
time to apply for reclassification of the land as nonmineral, submitting a showing therewith, and to apply for a hearing in event reclassification is denied, or to appeal.
e must
be advised that, if a hearing is ordered, the urden of proof will be upon him, and also
that, if he shall fail to take one of the actions indicated, his entry or claim and any patent
issued pursuant thereto will be impressed with a reservation of oil and gas to the United
States.
(b) In a case where acceptable final proof has been submitted, or a claim has been
perfected, and the Geological Survey thereafter makes report, as in the above or similar
form, such report will not be relied upon as basis for a mineral reservation unless the
Government is prepared to assume the burden of proving, prima facie, that the land was
known to be of mineral character, at the date of acceptable final, proof or when the claim
was completed, according to the established criteria for determining mineral from nonmineral lands, among which may be those recognized by the Supreme Court in the case of
UTited States V. Southern Pacific Company et Oi. (251 U.S. 1, 64 L. ed. 97).
f the
Government is thus prepared to assume such burden of proof, the Bureau of Land Management will notify the entryman of the mineral classification and that a hearing will be
ordered if he manifests disagreement with the classification within a reasonable period.
The entryman or claimant will be advised that in the event hearing is had, the burden
of proof will be upon the Government; also, that, if he hsall fail to make answer within
the time allowed, the entry or claim and any patent issued pursuant thereto will be
impressed with a reservation of oil or gas to the United, States."
3 CPR 102.22 (a) and
(b).
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land. 2

deposits in the
The only difference, as we have seen, is that it
may be mote difficult for the United States to do so and it is limited
as to the date on which the pertinent facts must be established.
Accordingly, it is concluded that lot 3, sec. 7, was available for
oil and gas leasing on the date Smith filed his offer and that the
offer was not subject to rejection for violation of the 640-acre rule.
This makes in unnecessary to consider the Division of Appeals'
ruling that the E 1/2SEl/4 sec. 13 was not available for leasing' when
Smith's offer was filed. That ruling was predicated on the assuinption that Smith's offer was for less than 640 acres and that it could
be sustained only if it was for land surrounded by land not available
for leasing. To the extent that the Bureau's decision implied that
Smith's offer was for less than 640 acres because lot 3, sec. 7, was
not available for leasing, the decision is erroneous.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348) the decision of the Division of Appeals.
Bureau of Land Management, is affirmed, as modified.
ERNEST F. HoM,

AssistantSolicitor.
APPEAL OF BALDWIN-LIMA-HAMILTON CORPORATION
IBCA-329

Decided September 0, 1963

Contracts: Appeals-Rules of Practice: Hearings

-

When a contract appeal involves a disputed issue of fact, each party is en-titled to a hearing for the purpose of offering evidence upon such issue,
and, it either; party does request a hearing, a decision upon the merits of
the appeal without holding the, requested hearing would be prpmature.
The rules and procedures of the Board of Contract Appeals do not-provide
for summary judgment in favor of either party.

Contraets: Interpretation-Rules of Practice: Evidence
The parol evidence rule does not preclude the introduction of, parol evidence
for the: purpose of showing whether a 'particular document was or was
not adopted as an integration of the ontract between the parties. Nor
does it preclude the introduction'of
parol evidence for the purposd of
showing' that prior to the date borne by the integration a contract had
*'See Heirs of Robert H. Corder, 50 L.D. 185 (1928), in which;a 'mineral reservation
was imposed in final certificate and patent although the' entryman had; filed, acceptable
proof on November 25, 1919; before the passage-of the Mineral Leasing Act, 'because the
entryman had filed an application for an oil and gas prospecting permit after filing final
proof. See also Wymcn v: Clark, 50 L.D. 664 (1924).
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actually been made, which was subsequently merged into or discharged
by the integration.
BOARD OF CONTRACT APPEALS

The Government has filed a motion for "summary judgment" with
respect to this timely appeal, also requesting that no hearing be set,
for the principal alleged reasons that issue has been joined aiid that no
question of fact exists, because of the inadmissibility of parol evidence
concerning a claimed perliminary subcontract, or negotiations preceding the formal subcontract, on- which appellant relies. Neither
the rules of this Board (43 CFR 4)1 nor the procedures developed by
the Board provide for summary judgment in favor of either party.'
Appeals may be considered by the Board "on- the record" without a
hearing, if no request for a hearing has been made by either party.
In this case, request has been made by appellant that a hearing be
held. The Board's rules (43 CFR 4.10) provide that "If the appeal
involves disputed questions of fact, the Board shall, at the request of
either party, grant a hearing."
On the present record it appears that there is a disputed question
of fact concerning the time when a major subcontractor of appellant
first became a "subcontractor" within the meaning of the contract provisions relating to excusable causes of delay. It is the position of
the Government that the date borne by a purchase order which appellant sent to the subcontractor is determinative of this question, on the
theory that the purchase order was an integration. But the purchase
order does not have any acceptance by the subcontractor endorsed on
it, and, hence, in order for it to have the status of an integration, the
assent of the subcontractor to the purchase order as a final and complete expression of the terms of the subcontract would need to be
proved by parol evidence. To quote the Restateqment: "That a document was or was not adopted as an integration may be proved-by -any

relevant evidence-Furthermbre, in the event the purchase order is shown to be an integratioii,the date borne by it might still turn out to be inconclusive
of the issue before the Board. That issue is not: What are the terms
of. the. present contract between appellant and the subcontractor?
It is: Was there a contract between appellant and the subcontractor
vien the aileged excusable cause of delay occurred? The parol evidence rule has to do with the first of these questions only,; it would not
preclude the use of parol evidence to establish that: prior to the date
borne by the purchase order-a subcontract had actually been made'
ConstirutioanCopany, IBCA-321 (August 27, 1963), 70 I.D. 400.
Isorso~
2

Restatement, Contracts&,sec. 228, Comment a.
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which was subsequently merged into or discharged by the purchase
orders
It also appears from the present record that there is a dispute between the parties as to whether the alleged cause of delay would be
excusable, irrespective of whether it occurred before or after the date
when a contract was first consummated between appellant and the
subcontractor. Resolution of this dispute would require consideration, not only of the intent of the provisions relating to excusable
causes of delay in the contract between appellant and the Government,
but also of the facts bearing upon such matters as the origin, avoidability and consequences of the claimed delay.
As it is apparent that the appeal does involve factual issues, it is
plain that a decision upon its merits without holding the hearing
requested by appellant would be premature. 4 Appellant is entitled "to
be heard and to offer evidence in support of its appeal" with respect to
',any dispute concerning a question of fact arising under this
contract."
Even if provisions for summary judgment had been made in the
rules or procedures of the Board, the granting of the Government's
motion for summary judgment would be improper, since, as the foregoing discussion shows, genuine issues as to material facts do exist.
The presence of such an issue precludes summary judgment 6
Accordingly, the Government's motion is denied. A hearing will
be scheduled in due course.
5

TiiOMAS M. DUIRSTON, Memzber.
I CONCUR:

PAUL H. GANTT, Chairmnatn.
I CONCUR:

HERBERT J. SLAuG TER, Member.
See 3 Corbin, Contracts (2d ed.) sec. 576; 4 Willistos, Contracts (3d ed.) sec. 631.
The Board is in accord with H. Dreiger Machinery Company, ASBCA No. 7879 (March
23, 1962), 1962 BCA par. 3340, 4 Gov. Contr. 91(d), wherein the Armed Services Board
of Contract Appeals stated: "Additional evidence may be and usually is brought out at
a hearing. This additional evidence may change the factual situation. If we adjudicate
the case solely on the basis of the facts which appellant sets out in his complaint we
deprive an appellant of his right to a hearing and to present evidence. We think this
should be avoided unless it is clearly apparent that no useful purpose could be served by
a hearing."
Clause 12, Disputes, of Standard- Form 32 (October 1957 Edition), which is a part of
the instant contract. See Morgan Consitruction Coanpy, IBCA-253 (September 20,
1960), 67 ID. 342, 60-2 BCA par. 2737, 2 Gov. Contr. 500; of. Parker-Sohrrn Compeny,
IBCA-96 (April 7, 1959), 66 I.D. 142, 59-1 BCA par. 2123, 1 Gov. Contr. 289.
5 Rule 56 of the Rules of Civil Procedure for the United States District Courts states
that summary judgment is to be granted upon a showing "that there is no genuine issue
as to any material fact and that the moving party is entitled to a judgment as a matter
of law." The report of the Advisory Committee on Rules that initially framed and
proposed Rule 6 says: "Summary judgment procedure is a method for promptly disposing
of actions in which there is no genuine issue as to any material fact."
4
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VALIDITY OF LEASE NO. 1420-6005511, OCTOBER 21, 1959, BETWEEN THE BUREAU OF INDIAN AFFAIRS, LESSOR, AND FLAGSTAFF FOUNDATION FOR INDUSTRIAL DEVELOPMENT, LESSEE
Executive Orders and Proclamations-President of the United StatesWithdrawals and Reservations-Secretary of the Interior
Although the Secretary of the Interior is by, Executive Order No. 10355 authorized to exercise the power of the President to withdraw and reserve
public domain and other lands owned or controlled by the, United States,
including the authority to modify or revoke past or future withdrawals or
reservations, such power cannot be exercised over lands in a national forest
without the approval or concurrence of the Secretary of Agriculture as required by section 1 (c) of the Executive Order.

Public Lands: Jurisdiction Over-Public Lands: Leases and Permits-Bureau
of Indian Affairs
In the absence of the approval or concurrence of the Secretary of Agriculture
a Public Land Order purporting to exclude certain lands from a national
forest and reserve them under the jurisdiction of the Bureau of Indian
Affairs is ineffective to remove such, lands from the jurisdiction of the
Secretary of Agriculture, and a purported lease of such lands approved
by the Assistant Secretary of the Interior pursuant to the Navajo-Hopi
Rehabilitation Act of April 19, 1950 (64 Stat. 44; 25 U.S.C. sec. 631 et seq.),
is invalid.

E-36659
To: THE SECRETARY

September, 3, 1963
OF TE

INTERIOR

Validity of Lease No. 14-20-600-5511, October 21, 1959, between the Bureau of Indian Affairs, Lessor, and Flagstaff
Foundation for Industrial Development, Lessee.

SUBJECT:'

In accordance with your request we have examined the records and
files pertaining to Lease No. 14-20-600-5511, between the Bureau of
Indian Affairs, as lessor, and the Flagstaff Foundation for Industrial
Development, Flagstaff, Arizona, as lessee, in order to express our
opinion on the validity of the lease. A somewhat extensive recital of
the administrative history is necessary for that purpose.
The lease was entered into and signed by the Commissioner of Indian Affairs on behalf of the lessor on October 21, 1959, and recites
that the it was made in accordance with the Act of April 19; 1950 (64
Stat. 44; 25 U.S.C. sec. 631 et seq.). The Commissioner's action was
approved and ratified by Assistant Secretary of the Interior Roger
'Ernst on November 6, 1959. The lease covers 5 acres of land in
Sec. 23, T. 21 N., R. E. (presumably of the Gila and Salt River
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Meridian), Coconino County, Arizona. The land is part of an 80acre tract of land which was a part of the Coconino National Forest,
under the jurisdiction of the Secretary of Agriculture, but which was
isolated and separated from the main body of the forest by privately
owned lands.
On September 27, 1956, the Bureau of Indian Affairs filed with the
Manager of the Land Office, Bureau of Land Management, Phoenix,
Arizona, an application (Arizona 012770) for withdrawal of the 80acre tract for a construction site for use by the Navajo Tribe or its
lessees. The Manager, by letter of October 5, 1956, inquired of the
Regional Forester of the U.S. Forest Service, Department of Agriculture, Albuquerque, New Mexico, for the views of that agency with
respect to the application. The Regional Forester replied on December 11, 1956, that the "Forest Service will offer no objection to the withdrawal of this tract subject to existing uses and permits."
A Notice of Proposed Withdrawal and Reservation of the lands was
published in the Federal Register on January 25, 1957 (22 F.R. 505).
On January 31, 1957, the Regional Forester again wrote to the Land
Officer Manager, saying that the Notice did not state that the withdrawal. was to be made subject to existing rights, and that the Forest
Service was "anxious: to make sure'that continued 7use of the area by
the Coconino County Humane Association, Inc., under the special use
permit which they now hold will not be interrupted or otherwise affected by the withdrawal." The Arizona State Supervisor of the
Bureau of Land Management replied on February 11, 1957, that it
appeared that the Bureau of Indian Affairs would need exclusive administration of the lands for its intended purpose and that it would be
necessary to exclude the lands from the National Forest, which "would
have the effect of cancelling the use permit" issued to' the Humane
Association. At the same time, the State Supervisor wrote to the
Area Director of the Bureau of Indian Affairs, Gallup, New Mexico,
urging that he negotiate with representatives of the Forest Service and
the Humane Association to work out a mutually satisfactory arrangement for continued use of a part of the tract by the Association.
The Acting Assistant Area Director replied on February 15, 1957,
saying that in an effort to cooperate fully with the Humane Association they wished to amend the request for withdrawal to exclude a
described 5-acre tract from the 80-acre parcel. The Regional Forester
replied on February 20, 1957, as follows:
The Forest Service will not interpose an objection to this withdrawal providing
a satisfactory arrangement is worked out by the Bureau of Indian Affairs regarding use of the special use tract by the Coconino County Humane Association in
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accordance with the privileges they now hold. The approval of the Forest Service is contingent upon a satisfactory arrangement in this respect. We would
prefer that the Bureau of Indian Affairs take over the entire 80 acre tract and
issue one of their own permits to the Humane Association that is satisfactory
to that Society.

The State Supervisor forwarded the case file on the application to
the Director of the Bureau of Land Management on February 25,1957
alluding to the Bureau of Indian Affairs' letter of February 15 and
the Regional Forester's letters of December 11, 1956 and January 31,
1957, but not referring to the Regional Forester's letter of February
20, which was, however, in the case file. The State Supervisor recommended withdrawal of the lands, excluding the 5-acre tract.
By Public Land Order 1434, signed by the Under Secretary on June
17, 1957, and published in the Federal Register on June 22, 1957 (22
F.R. 4417), the 75-acre tract was "excluded from the area now within
the Coconino National Forest" and "withdrawn from all forms of
appropriation under the public land laws, including the mining and
mineral-leasing laws, and reserved under the jurisdiction of the Bureau of Indian Affairs for use in the establishment of an industrial
-program to provide offreservation employment for Navajo Indians in
furtherance of the purposes and objectives of the act of April 19, 1950
(64 Stat. 44; 25 U.S.C. 631, et seq ) .":
The Authority for the action taken is cited in the Public Land Order
as "the act of June 4, 1897 (30 Stat. 34, 36; 16 U.S.C. 473) and otherwise, and pursuant to Executive Order No. 10355 of May 26, 1952."
The act of June 4, 1897, authorizes the President "to revoke, modify,
or suspend any and all Executive orders and proclamations or any part
thereof" which created any national forest, and to "reduce the area or
change the boundary lines" of such forests. By Section 1(a) of Executive Order No. 10355 the President delegated to the Secretary of
the Interior the authority vested in him* * by section 1 of the act of June 25, 1910,

h. 421, 36 Stat. 847 (43 U.S.C.

141), and the authority otherwise vested in him to withdraw orreserve lands
of the public domain and other lands owned or controlled by the United States
in the continental United States or Alaska for public purposes, including the
authority to modify or revoke withdrawals and reservations of such lands here-

tofore or hereafter made.

Section 1 (c) of Executive Order No. 10355 reads as follows:
No order affecting land under the administrative jurisdiction of any executive
department or agency of the Government other than the Department of the
Interior shall be issued by the Secretary of the Interior under the authority
of this order without the prior approval or concurrence, so far as the order affects
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such land, of the head of the department or agency concerned, or of such officer
of the department or agency concerned as the head thereof may designate for
such purpose: Provided, that such officer is required to be appointed by the
President by and with the advice and consent of the Senate.
The statutory authority to the President to delegate the powers

covered in Executive Order No. 10355 is Section 10 of the act of
October 3, 1951 (65 Stat. 12; 3 U.S.C. 301-303), which authorizes
the President to " * * designate and empower the head of any department or agency in the executive branch, or any official thereof who
is required to be appointed by and with the advice and consent of the
Senate, to perform without approval, ratification or other action by
the President (1) any function which is vested in the President by
law

* * *.

From the record, it is apparent that the Public Land Order 1434 was
not only at variance with the position of the Regional Forester, who
wanted the entire 80 acres excluded from the forest and a permit
issued by the Commissioner of Indian Affairs for the 5 acres occupied
by the Humane Association, but further that it was not supported by
the approval or concurrence of the Secretary of Agriculture or his
Presidentially-appointed designee. Absent such approval or concurrence, we can only conclude that Public Land Order 1434 was never
effective to remove the lands from the jurisdiction of the Secretary of
Agriculture. That being so, it necessarily follows that the purported
lease of October 21, 1953 to the Flagstaff Foundation for Industrial
Development was made without legal authority and was void from
its inception.
The purported lease was for a term of 50 years with an option to
renew for an additional 50 years. The annual rental was to be $75
unless the land were subleased, in which case the rental was to be $750
per year commencing with the date of occupancy by the subtenant.
The lessee was obligated, without limitation as to time, to "install
necessary utilities, plat and subdivide as required in accordance with"
local zoning ordinances, "and eventually to include streets, alleys and
other accesses as required by sublessees." Other than the usual agreement to pay rent, deliver the premises upon termination, carry liability
insurance, maintain the premises in good repair, pay taxes and utilities, etc., there was no other affirmative obligation on the lessee except
the following:
12. Employees Preference.-Lessee agrees that any sublease made with an
industrial concern will carry a clause giving first preference to enrolled members
of the Navajo and Hopi tribes so long as they are available, qualified and willing
to work.
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As-of this date, there has been no development of the area by the Flagstaff Foundation, and no subleases or assignments have been negotiated. We were informed in recent meetings with officials of the
Foundation that several industrial firms had been invited to consider
the site-as a location for manufacturing or other industrial use in keeping with- the hope of the Bureau of Indian Affairs in negotiating the,
lease, but no suitable commitment had been obtained.
The file contains a letter dated November 8, 1962, from the General
Counsel of the Bureau of Public Roads to the Commissioner of Indian
Affairs, in which it is stated that that Bureau has been requested by
the Arizona State Highway Engineer to assist the State in attempting
to secure a right-of-way across the 75-acre tract covered by the purported lease in connection with construction of a portion of Interstate
Project 1-40-4(20).
It is said that the Forest Service was notified of the intended need
of the right-of-way before the tract was attempted to be transferred
by Public Land Order 1434. The file also contains a copy of a letter
dated October 16, 1962, from the Chief Right of Way Agent of the
Arizona State Highway Department to the Division Engineer of the
Bureau of Public Roads, in which it is said that an official of te Flagstaff Foundation has indicated its expectation of the payment of
compensation for damages to its leasehold interest for that portion of
the land which is needed for the interstate highway right-of-way.
The letter makes a "rough estimate" of the total value of the Flagstaff
Foundation's interest in the land, if the lease were valid, at $94,766.77,
and compensation for the taking of 22.5 acres and severance damages
for the right-of-way at $28,432.50.
Although we can give this factor no consideration in reaching the
conclusion that the Public Land Order 1434 was ineffective and the
purported lease to the Flagstaff Foundation was invalid, it is certainly
proper to keep it in mind when considering whether, at this late date,
the Secretary of Agriculture should be asked to concur in or approve
the action of the Assistant Secretary of the Interior in signing Public
Land Order 1434. The purpose of the order was to mnake land available for industrial activity which would employ Indians. The use of
the land for a highway would prevent the fulfillment of that purpose.
To revive the lease at this date would not, as to the land needed for the
right-of-way, fulfill the purpose for which the lease was conceived; it
would merely result in a windfall to the lessee.
In view of the foregoing, we recommend that the Flagstaff Foundation for Industrial Development be notified that Lease No. 14-20-600-
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5511 is invalid and that it should vacate the premises forthwith. We
are informed that the rentals thus far paid have been deposited in the
Treasury in Receipt Account No. 141810, "Rental of Land," and can be
taken out of the Treasury as erroneous deposits and refunded to the
Foundation.
In order to clear the records, we also recommend the issuance of a
public land order revoking Public Land Order No. 1434,' thereby
formally restoring the land to the jurisdiction of the Secretary f
Agriculture.
FRANK J. BARRY.
Solicitor.

APPEAL OF KORSHOI CONSTRUCTION COMYPANY

IBCA-321

Decided September 2, 1963

Contracts: Appeals-Rules of Practice: Appeals: Hearings.
An interlocutory decision upon a contract appeal denying a motion to dismiss
the appeal for lack of timely notice or protest, or denying a motion for
summary judgment, leaves the appeal open for the presentation of evidence
upon all disputed questions of material fact, including such a question as
whether the Government was prejudiced by lack of timely notice or protest.
BOARD OF CONTRACT APPRALS

In an interlocutory decision, dated August 27, 1963, upon this appeal, the Board denied the Government's motions (1) to dismis Claim
No. 1 for lack of timely notice or protest, (2) for summary judgment
oil Claim N6. , and (3) to dismiss Claim No. 2 for lack of timely
notice or protest.
The Government has requested reconsideration of that portion of
the Board's decision upon the first of these motions which reads as
follows:
The allegations of the contractor, the findings of the contracting officer, and
the data in the appeal file all indicate that the lack of timely notice or protest
does not constitute an obstacle to fair and accurate evaluation. In these circumstances, the failure to notify or protest may be disregarded.-

The relief sought through the request for reconsideration is that
the Board "allow the Government to present evidence either written
or oral which will tend to establish that the Governmelnt's rights will
be in fact prejudiced by any waiver of the protest provision of Paragraph 9 by the Board as to Claim No. 1.",
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The Board's decision of August 27, 1963, purported to do no more
than deny certain motions of the Government which, if allowed, would
have resulted in a disposition of the appeal without the holding of a
hearing. The denial of these motions leaves the appeal open for the
presentation of evidence, either oral or written, upon all disputed
questions of material fact. The statements of the parties-: disclose'
that the question of whether the Government was prejudiced by lack
of timely notice or protest with respect to Claim No. 1 is a disputed
question of material fact.
In the passage quoted above, we expres§ed the view that certain
parts of the record then before us, that is, "the allegations of the contractor, the findings of the contracting officer, and the data in the
appeal file" set forth circumstances that would justify deciding the
question of prejudice in favor of appellant. But we did not say,
nor did we mean to imply, that these allegations, findings, and data
could not be 'overcome through the presentation of contrary evidence,
or would be'sufficient, even if left uhcontroverted, to prove the existence
of the circumstances set out in them. 'Our intent was to'ascertain
whether' the appeal involved issues of fact that would preclude its
disposition upon motion, rather than to determine the merits of those
issues. As the Board has' repeatedly held, allegations cannot be accepted as true in the absence of proof sufficient to support theini, finding of a contracting officer may be shown to be incorrect,' and evidentiary data' is subject to be rebutted by other evidentiary data.3
The relief sought through the request for reconsideration'is, therefore, relief that was not denied by, and that is entirely consistent
with, our decision of August 27, 1963.
This being so, there is no occasion for reconsidering that decision.
Nor is there occasion for determining whether reconsiderati
of
.' Cecit Schweighardit, IBA-298
(Match 4, 1963), 70 I.D. 85, 1963 BA par. 8671, 5
Gov. Contr. par. 183(g).; Weldfa, incorporated, IBCA-268 (August 11, 1961), 68 I.D. 241,
6i-2 BCA par. 3121, 3 Gov. Contr. par. 00, Pioneer Electric Company, Inc., IBCA-222
(June 2a, 1960), 67 I.b. 267, 60-2 BCA par. 2675,. 2 Gov.: Contr. 368.
' '
E
2Montgomery-Macri Company and Western Line Construction Comnpany, Inc.,. IBCA-59
and IBCA-72 Gfune 28, 1963), 70 I.D. 242, 5 Gov. Contr. par. 419; Alied Contractors,
Tno., IBCA-265 (Septeinber 26, 1962), 69 I.D. 147, 1962 BCA par. 3501, 4 Gov. Contr.
par. 512; Merritt-Chapman & Scott Corporation, IBCA-240 (January 4, 1961), 8 I.D. 1,
61-2 BCA par. 3193, 2 Gov. Contr. par- 230.
'Eihardt Dahl Andersen, IBCA-223 and IBCA-229 (July 17, 1961), 68 I.D. 201, 61-1
BdA par. 3082, 3 Gov. Contr. par. 505; Prodluction Tool Corporation, IBCA-262I (April
17i, 1961), 68 ID;109, 61-1 BCA par. 3007, 3 Gov. Contr. par. 324; enly Construction
Company, IBCA-185 (Fsbruary 23, 1960), 67 I.D. 44, 61-2 BCA par. 3239, 2 Gov. Contr.
pars. 198, 208.
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such a decision, solely interlocutory in character, is permissible under
the applicable rule (43 CFR 4.15).
The request for reconsideration, therefore, is denied.
HERBERT J. SLAUGHTER,

Acting Chairman.

I CONCUR:
THOMAS M. DrRSTON, Member.

Chairman PAUL H. GANTT, being absent on official leave, did not
participate in the determination of this request for reconsideration.
APPEAL OF PAUIL A. TEEGARDEN
IBCA-382

DecidedSeptember27,1963

Contracts: Contracting Officer-Contracts: Delays of Contractor
When a claim for a time extension under a contract is presented to the contracting officer, it is the duty of the latter to make an impartial and obthat are directly relevant to the

jective determination of all questions

extent of the delays upon which such claim is founded.
BOARD OF CONTRACT APPEALS

The Board, in a decision dated September 11, 1963, remanded this
appeal to the contracting officer for the preparation and issuance
of a new or supplemental findings of fact and decision, with respect
to a dispute over the extent of the time extension to be allowed for
delays in performance by the contractor. The reason for this remand
was that the original findings of fact and decision did not cover all
of the matters essential for a proper resolution of the dispute as presented initially to the contracting officer for determination. In particular, the original findings of fact and decision left unanswered such
key questions as (1) whether working time was lost on days when
the weather was not unusually severe as a result of adverse conditions
created by unusually severe weather on preceding days; (2) whether
working time so lost would constitutea proper basis for the allowance
of an extension of time; (3) what amount of working time, if any, was
so lost, and what extension of time, if any, should be allowed therefor;
(4) whether any working time was lost because of weather "unfavorable for the; suitable prosecution of the work" within the meaning of
the suspension of work provision of the contract, but not "unusually
severe" within the meaning of the excusable causes of delay provision
of the contract; (5) whether working time so lost would constitute a
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proper basis for the allowance of an extension of time; and (6) what
amount of working time, if any, was solost and what extension of
time, if any, should be allowed therefor.
Ave also considered that it would be proper for the contracting officer's findings to include a tabulation covering, on a day-by-day basis,
such pertinent matters as the state of the weather, whether it was
normal or abnormal. for the season of the year, the condition of the
ground, the work done, the reasons for any loss f time as advanced
by the contractor, and the reasons as ascertained by the, contracting
officer. A tabulation of this type appeared to be essential for proper
resolution of the dispute, not only because of the day-by-day, basis
on which appellant had presented its claim, but also because of the
voluminous weather and job records involved.
The Government has now requested reconsideration of the remand
on the ground that "to include the information and analyses, ordered
by the decision and: opinion in question to be included, in a new or
supplemental Findings of Fact and Determination would force the
Finding of Fact to perform the office. and fulfill the function of an
adversary pleading, simultaneously with the performance of its true
function as an impartial and obeetive determination of the merits
of appellant's claim." The request for reconsideration then goes on to
state that "the information desired by the Board may more properly,
quickly, and easily be made available to-the Board in a supplemental
pleading which the appellee stands ready, willing and able to file
with the Board immediately upon order or request for such by the
Board."
We are unable to agree with this position. Clause 5 of the General
Provisions of the contract here involved expressly states that when a
,claim for a time extension is received, the contracting officer "shall
ascertain the facts and the extent of the delay and extend the time for
completing the work when in his judgment the findings of fact justify
such an extension." The various matters which we have called upon
the contracting officer to decide are matters that are directly relevant
to appellant's claim, and that are within the scope of the duty to
"ascertain the facts and the extent of the delay" imposed upon the
contracting officer by Clause 5. Hence, the remand was-proper.
The function of the contracting officer with respect to a dispute
committed to his determination by the contract is, as Department
Counsel aptly say, to make an "impartial and objective determination"
of the merits of the dispute. A supplemental pleading by Department
Counsel, whose function with respect to such a dispute is to serve as
advocates rather than as adjudicators, obviously would not constitute
an "impartial and objective determination" by the contracting officer.
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Hence, the filing of a supplemental pleading would not be a legally
acceptable substitute for the remand.
The basic fallacy inherent in the request for reconsideration lies
in assuming that the purpose of the remand is merely to obtain: "information desired by the Board." The truth of the matter is that
the Board does not desire infornation as such, but desires the contracting officer to determine all, and not just some, of the questions
that' are material to the pending dispute. If information alone were
desired, the holding of a hearing would be the most appropriate method
for obtaining it. Furthermore, when findings have been made by the
contracting officer with respect to all of the material facts, it is conceivable that the contractor may decide against taking a new appeal,
in which event the Board would never need information about the
matters now in controversy.
The request for reconsideration, therefore, is denied.
HERBERT J.

I

StArIGHTm Acting Chairman.

CONoUR:
THOMAS

M. DURSToN, Member.

Chairman.PAuL H. GANTT, being absent on official leave, did not
participate in the determination of this request for reconsideration.
PLACID OIL COXMPANY
A-29577

\

-Decided
*

September 30, 19623

Oil and Gas Leases: Royalties
Royalties on production from land acquired for military purposes and leased
protectively for oil and gas purposes are properly computed in accordance
with the express terms of the leases without deductions for' extraction or
processing'of liquid products and residue gas and of gathering, dehydration, and compression costs of gas; it is immaterial that the lessee does
not do the extracting or processing and that it is performed by a contractor under an agreement whereby title to' the liquid products passes to
the contractor upon delivery of the well gas to the processing plant.
APPEAL FROM THE, GEOLOGICAL SURVEY

Placid Oil Company has appealed. from a decision dated May 4,1962,
by which the Acting Director of-the Geological Survey affirmed
decisions of the regional oil and gas supervisor disallowing deductions
for the cost of extraction or procsiing of liquid products and residue
gas and df gathering and dehydration costs on high pressure gas and
gathering and compression costs on low pressure gas in the computation of royalties on production from its wells under three separate
leases in the Franks Field in Texas.
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The wells are located on land acquired by the United States for
military purposes which is not leasable for oil and gas purposes under
the Mineral Leasing Act (30 U.S.C. 1958 ed., sec. 181 et seq.) or the
Mineral Leasing Act for Acquired Lands (30 U.S.C., 1958 ed., sec.
351 et seq.).- The leases were issued as protective measures after competitive bidding under authority of section 441, Revised Statutes
(5 U.S.C., 1958 ed., sec. 485). The leases require the lessee to pay a
royalty of 162/3 percent of the amount or value of production obtained
from the leases and thath
In computing such royalty on gasoline or other products extracted from gas
oPr on gas remaining after extraction of such products, no allowance will be
made for the cost of extraction or-processing. (Sec. 2(d) (2).)

Placid repeats on its appeal to the Secretary the several contentions
that it presented on its appeal to the Director. These contentions
were substantially answered by the Acting Director's decision; however, some additional comments may appropriately be made in refutation of Placid's arguments.
Placid's principal assertion with respect to the disallowance of
*extraction or processing costs in computing the royalties on the liquid
products extracted from the well gas and oh the residue dry gas is
that the language quoted from section 2(d) (2) .of its leases applies
only where the lessee performs the extraction or processing. It asserts that-in fact the' extraction and processing are done by the Margaret Hunt Trust Estate under a 'purchase agreement entered into
by Placid on July 11, 1960. It stresses the fact that the agreement
provides that Placid sells the liquid products to the Estate (called
Plant Owner in the contract) and that title to the products pass to
the Plant' Owner at the time of entry into 'the plant.. The extraction
and processing occur thereafter.
Section' 2(d) (2) does not specify who is to do the extracting or
processing. It does not say 'that the costs of extraction or processing
w:ill'bek disallowed only Where the lessee perforins the work.' Thus
there is no basis in the language of the leases for the position asserted
by Placid. On the contrary, the language of section 2(d) (2) literally
sustains the conclusion of the Acting Director.'
Aside from this, Placid's argument based upon the agreement with
the Estate does not appear to be well-founded when all pertinent circumstances' are considered. Prior to entering the agreement, Placid
executed a contract on May 15, 1969, to sell the gas from its leases to
the Peoples Gulf Coast Natural Gas Pipe Line Company. This contract obligated Placid to deliver the gas to Peoples' line at a central
point in the Franks Field (where the leases are situated) at a pressure not exceeding 1,000 p.s.i. and in accordance with certain quality
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specifications. To fulfill this contract, it was essential that Placid's
gas be processed to remove liquid products, compressed, dehydrated,
and otherwise be put in condition for delivery to the pipeline. Placid
entered into the agreement with the Estate for this purpose. That
agreement provides that title to all residue gas shall remain in Placid
(Article IV, 4.2). In other words, Placid has merely contracted out
to the Estate the work necessary to put in marketable condition the
gas to be sold to Peoples. This cannot operate to permit Placid to
deduct; costs that it could not deduct if it did the processing itself.
The agreement between Placid and the Estate for transferring title
to the liquid products prior to extraction or processing does not alter
the situation. The fact is that Placid delivers only one commodity
from its leases to the Estate's plant. At that point, although title to
the liquid hydrocarbons passes to the Estate while title to the residue
gas remains in Placid, physically there is no separation of the well
gas into these two components until the gas is processed andthe liquid
products extracted.. It is only then that the liquid products to which
the Estate's title vested can be identified. Meanwhile title to what
ultimately becomes the residue gas remains in Placid at all times.
To turn Placid's argument around, that extraction and processing
costs are deductible with respect to the liquid products because such
costs are incurred after title passes, such costs are clearly not deductible with respect to residue gas because they are incurred while title
remains in Placid. The fact, however, is that section 2(d).(2) of
Placid's -leases clearly provides that in computing royalty on either
the gasoline or other products extracted from the gas or on the gas
remaining after such extraction, no allowance will be made for the
cost of extraction or processing. It would completely nullify this
provision to say that such cost may be deducted in computing royalties on the liquid products.
As for the costs of gathering, dehydration, and compression, they
are not deductible in the computation of royalties ol the gas. The
Texas Company, 64 I.D. 76 (1957); The CaliforniaCompany, 66 I.D.
54 (1959), affirmned 296 F. 2d 384 (D.C. Cir. 1961).
A careful review of the record indicates clearly that the leases in
question were intended to require the result enunciated in the Acting
Director's decision.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.
F. Hom,
Assistant Solicitor.

ERNEST

:
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. CROCKETT
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A-29913

Alaska: Homesteads-Honesteads (Ordinary): Residence
This Department has no authority to relieve homesteaders of the residence
requirements of the-homestead laws.

Alaska: Homesteads-Homesteads (Ordinary): Residence
A leave of absence from a settlement claim in Alaska may be granted only
if the applicant has established his residence on the clahb.

Alaska: Homesteads-Homesteads
(Ordinary): Final Proof

(Ordinary):' Residence-Homesteads

Final proof under a settlement claim i Alaska is not acceptable where it does
not show that the homesteader established his residence on the claim within
six months after filing his notice of settlement.

Alaska.: Homesteads-Homesteads (Ordinary): Applications-Homesteads
(Ordinary): Lands Subject to
Laud embraced in a recorded settlement claim in Alaska is not available for
homestead entry and an application to make homestead entry on such land
must be rejected.
APPEAL PROM THE BUREAU OF LAND MANAGEMENT

Edwin P. Knapp has appealed to the Secretary of the Interior.from
a decision by the Division of Appeals, Bureau of Land Maragblment,
dated January 10, 1963, which held that Knapp's final proof, submitted 'in connection with his settlement claim, was not sufficient to.
show that Knapp had complied with the residence requirement of
the homestead law. The decision informed Knapp that he had not
shown that he had established residence on the claim within the time
prescribed by law and, as supplemented and clarified by a letter to
Knapp dated February 20, 1963, informed Knapp that he might sub-

mit new final proof at any time before the five-year statutory life of
his claim expired if he could show establishment of residence within
six months from the, date of filing of his notice of settlement and conoccupancy of the' land for a period of severn months.
"Knapp appealed from the decision of January 10, 1963, stating

tinuous

that he was misled by the Fairbanks land office into believing that a
leave of absence for which he had applied would-be granted and
stating that if it were necessary to submit new final proof he believed
he could' make a satisfactory showing.
By letter dated June 5-,'1963, Knapp was advised that an appeal
to the Secretary from the decision of January 1:0, 1963, was not nec712-027-6

1

:

T0
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essary to protect his settlement claim if Knapp intended to take advantage of the opportunity given to him to submit proof that he
established residence on the claim within six months of his notice
of location and maintained' that .residence for the required time.
By letter dated June 20, 1963, Knapp replied that he intended to
stand on the showing previously made "rather than attempting to
show establishment of' residenh& six months after filing." However,
he stated that he "definitely established residence on the homestead
the same day" he filed his notice but that he "left for the' school
of Ministry one month sooner than I should have." He stated that
he.,"requested a years [sic] leave of absence believing that the leave
would be granted from the time I requested it rather than from the
time of my filing." He requests that an exception to the rule of
residence be made in his favor.
This Department has no authority to relieve Knapp from the requirements of the homestead laws with respect to residence. However, a consideration of the entire record, including Knapp's statements in his present appeal, leads to the conclusion that Knapp does
not understand what he is required to prove with respect to the
establishment of residence on the claim or wherein he has failed in
the past, in presenting his proof. Therefore, in an effort to assist
Knapp to prove, if he can, that he has complied with the requirements of the homestead laws, this decision will attempt to clarify
for Knapp the deficiency of the proof which-he has already submitted
and point out the inconsistent position which he is taking in asserting that he will not attempt to show establishment of residence within
six months after filing his notice of settlement claim, and at the same
time asserting that he established residence on the same day he filed
his notice of settlement claim..
Knapp filed his notice of a settlement claim on unsurveyed land
in Alaska on March 10, 1959, under the: homestead laws (43 U.S.c.,
1958 ed., sec. 161 et seg.) as extended to Alaska (48 U.S.C., 1958 ed.,
sec. 371 et seq.). His notice stated that there was a house on the
claim (16 x 24) and that 100 acres were cleared. His final proof
stated that he did not establish actual residence on the claim until
June 1, 1960. His proof showed further that he built a two-bedroom
house on the land in 1959 and that also in 159 he brushed, cleared,
and disked 155 acres. He now says that he established residence on
the claim on the same day that he filed his notice. If he did establish
residence on the claim on the date of his notice or at any time within
six months after'March 10,1959, then his statement in his final proof
that he established residence on June 1, 1960, is obviously incorrect
and must be overcome by competent evidence that he established his
residence at an earlier date.
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If, on the other. hand, Knapp did not establish his residence until
June 1, 1960, then he has not complied with the requirements of the
homestead laws which provide that failure to establish residence on the
land within six months after initiation of the claim causes the land to
revert to the Government. While an extension of six months within
which to establish residence may be granted in certain circumstances
(43 U.S.C., 1958 ed., sec. 169), there is no indication in the present
record that. Knapp applied for such an extension. In.any event the
extension could not have extended beyond March 10, 1960.If Knapp established residence within the six-months period, he
was then entitled to apply for a leave of absence for one year: or less
if failure of crops, sickness, or other unavoidable casualty had prevented him from supporting himself and those dependent upon him by
cultivation of the land (43 CFR 65.16). This-leave of absence is not
to be confused with the extension of time for establishing residence
(43 CFR 65.15).
The record shows that Knapp did apply for a leave of absence but
it is not clear as to whether he had established his residence on the
claim before he made such application. If he had not already established his residence, then the leave of absence could not have been
granted to him..

The letter signed by Knapp applying for the leave of absence is
dated July 15, 1959. However, Knapp apparently did not file the
letter with the land office but, instead, left- it with another who' did
not file it in the land office until January 7, 1960. The letter did not
give 'sufficient information for the land office to act on and by letter
dated January 22, 1960, Knapp was requested to furnish additional
information, including a statement as to the date on which he established his residence and how long he had remained on the land. Knapp
replied on March 20, 1960, without stating when he established residence on the land or how long'he maintained that residence. He stated
merely that he was unable to make enough fron the homestead to support himself and his family so that he had decided to finish his education in the ministry then return and "complete my time required for
patent on the land." He stated "we have, all the homestead (160)
cleared and a home on it also logs cut for our other buildings." On
June 20, 1960, Kapp informed the land office that as of June 1 of that
year he had returned to the homestead, had certain acreage in cultiva,'
tion, and "we are in process of building on to our home." Thereafter,
by letter dated January 2, 1961, he informed the land office that as of
January 1, 1961, he had lived on his homestead the required seven
consecutive months.

444

DECISIONS OF TE DEPARTMENT

OF THE INTERIOR

7O LD.

Apparently Knapp is under the impression that all he has to prove
is that he lived on the claim for seven consecutive months.'
Thisis not the case. He nust prove that he established. his residence
during the first six months of his claim, left the claim for not more
thanv one year because he could not support himself and his family
from the claim, and then returned to the claim and. spent at least
seven months in residence.
The residence which Knapp must prove he established during the
first six. months- of his claim does not have to be of the character neces-

sary for final proof.

Boyd l. Hqdse v. Wilhico Hl Griggs, 67 I.D.

212 (1960). For instance, the house already on-the' land on March
10, 1959, does not have to be shown to have been habitable when he
established his residence. If he went on te land, on the date of his
settlenent notice, or at any time: thereafter within six, months of
March 10, 19 59, with the intent to make a home on theland, for himself
and his. family ad thereafter continued to: occupy the land and improve it until he found it necessary to leave the land to support his
family, he established residence on the land sufficient to satisfy the
requirement of the law with respect to the establishment of residence.
That he may have done so is indicated by thefact that his final proof.
shows that he built a two-bedroom house on the land in I9M9 (although:
he states the house was not habitable until June 1, 1960) and started
his cultivatioll.:
-A letter by Knapp dated January 5, 1962, but not received in the
land4 office. until February 13, 1962, after his final proof had been rej.ected by-the land office ol JanLuary 30,. 1962, states that he first filed
on the homestead on March 10, 1959,, and established residence unmediately. following (without giving any specific date or indicating
what he did to establish th'at residence). The letter was accompanied
byaan affidavit dated January 5, 1962, executed by Knapp in Florida,
that he filed on, the, claim "'on March 10, 1959, and established residence.". That affidavit carries two signatures of persons giving their
addresses in. Fairbanks as witnesses. -The witnesses signed before a
notar:y public in:Fairbaiiks on February 13, 1962. This affidavit is
not explicit enough to meet the'requirements of final proof because it
does not show when or how: residence was established.
iuariz6: If Knapp c-an prove: by himself and two credible
T
mno
witnesses, that he actually went on the land within six months following 'the.filing of-his notice with 'the' intent to make the land his home
and that he thereafter returned to the land and- resided thereon with
hisifamily for at least seven months,, then'he should take advantage of
the opportunitygiven to him to submit new final proof, establishing
u Knapp is an honorably discharged veteran with over four years of military service.
He may apply not to exceed two years of that service against his three years of required
residence nder the homestead laws. All homesteaders are permitted two absencee of not
to exceed five months in the aggregate in any one residence year.
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these facts. Such proof must be submitted by March 9, 1964, which
is the date on which the statutory life of his claim will expire.
One other aspect with relation: to the land embraced in Knapp's
claim remains to be considered.
:
As noted above, Knapp: filed his notice of a; settlemenc claim on
March 10, 1959, and the statutory life of his entry dates from. that
time.. By decision dated Agust 28, 1959, the filing -of his location
notice was ,"approved as of the date of its filing"; and Knapp was informed that he might "continue to perfect" his elaim in accordance
with the applicable regulations. On December 19, 1961, after Knapp
had submitted his.final proof in April of that year, he was called on
to file a homestead application' covering' the, then- unsurveyed land
within .his claim. Knapp filed such an application on December.29,
1961 .
.
:
-A
The plat of survey covering the-land on which Knapp's claim is
located was filed on September 21, 1962. Thereafter- on- September
26, 1962, while napp's appeal- from the rejection of- his, final proof
was pending in the Bureau of Land Management, Kenneth- M.
Crockett filed. a notice of location of a claim on the SW1/4 sec. 14,
T. N., R. 2 W., F.M., Alaska, the same land as that included in
Knapp's claim. Crockett gave the date' of his settlement as September
25, 1962.-. On September 26, 1962, Crockett also filed an application
to make homestead entry on the land embraced in his settlement claim
(Fairbanks 030445)..
Under date of May 21, 1963, Crockett was infortwed that hisrights
in the land were, subordinate to those of Knapp but at the -same time
that he, Crockett, must establish residence on the claim, not later than
twelve months after September 26, 1962, in order to protect any rights
he-might have in the land. Crockett apparently attempted to establish
residence but was met by the opposition of a person purporting to act
on behalf of Knapp.
Thereafter, by decision dated August I, 963, Crockett was informed
that the land covered by his homestead en-try application and his notice
of location was embraced in Knapp's homestead entry application
which had been rejected and was then on appeal and that until a final
decision was reached on the Knapp application no action could be
taken on .Crockett's or other subsequent applications for the same land.
Crockett was informed that Knapp was the 'senior applicant for the
land, having filed his application on December 29, 1961, when the land
was open to filing, and that Knapp's application was the equivalent
to an entry. Crockett's notice of location of his settlement claim was
rejected but his homestead application was suspended.
Knapp's rights, if any, dated from his notice of settlement, March 10,
1959 and not from the date he filed his homestead application.
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Knapp and Crockett were not, therefore, in the position of senior and
junior applicants for the same land. Knapp had a recorded claim to
the land when Crockett filed his notice and application. As the land
was, on September 26, 1962, embraced in Knapp's:settlement claim,
obviously the land was not open to settlement or occupancy by Crockett on that date and it was proper to have rejected his notice of
settlement.
However, for the same reason Crockett's homestead application also
should have been rejected under the well established rule that an entry
on public land under the laws of the United States segregates it from
the public domain,, appropriates it to private ue, and withdraws it
from subsequent entry or acquisition until that entry is finally canceled
and removed SeeR. B. Whitaceret.a .,'63 ID. 124 (1956), and cases
cited therein. In- such a situation, where there is a prima facie valid
entry on the landla subsequent application for the same land must be
rejected and not suspended to await the determination as to the validity of the entry of record. To 'do otherwise in this instance Would be to
give Crockett an unfair advantage in the event Knapp's claim is finally
rejected.
Therefore, pursuaft to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348) the decision of the Division-of Appeals, Bureau
of Land Management; rejecting Knapp's final proof but allowing him
a furtheriopportunity to submit acceptable final proof by March 9,
1964, is affirmed, and Crockett's application to make homestead entry
on -the same land- is rejected without prejudice to his making a new
application for the land in the event Knapp does not finally. establish
his right to the land.
ERNEST F. HOX,
Assistant Solicitor.
JOHN W. XECOM ET' AL.
A-29548

Decided September 19, 1963

Rules of Practice: Appeals: Generally-Practice Before the Department
Persons: Qualified To Practice
While an appeal to the Director of the Bureau of Land Management Is properly dismissed when it is prosecuted by an agent of the appellants who has
not shown that he is authorized to practice before the Department, if the
agent on appeal to the Secretary of the Interior states that he is a practicing
attorney at law and the Director has also ruled on the merits of the appeal,
the appeal may be considered on its merits.

Color or Claim of. Title: Applications
An application for a patent based on color of title must be signed by the applicant for patent and an application signed by an agent is properly rejected.
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Color or Claim of Title: Generally-Patents of Public Lands: Generally
A patent issued pursuant to a color or claim of title must be in the name of all
those claiming an interest in the land, or in the name of a person designated
by all claiming an interest in the land.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

John W. Mecom, San Jacinto Oil and Gas Company, and Gash
Royalties Corporationh-ave' appealed to theSSecretary of the Interior
from a decision dated March 9, 1962, by which the Division of Appeals
dismissed an appeal to the Director of the Bureau of Land Management brought in their behalf by .G. E. Gotschall, their ageit, on the
ground that there was no vidence'that Gotschall was authorized to
practice before the Department.
On appeal to the Secretary, Gotschall has stated that he is an. attorney at law admitted to practice in the' State of Louisiana and in the
District of Columbia. Since there is no question of the qualification
of an attorney at law to practice before the Department under the
applicable regulation, 43 CFR 1.3 (a) (2), the case may now be considered on its merits. See E. H. Harnlet,Dr. Erwood George Edgar,
A-29516 (August 9, 1963).
The decision of March 9, 1962, also rejected the color of title application filed on behalf of the appellants because it' was not signed by
the applicant for patent as required by the pertinent regulation; 43
CFR 140.6(b). The application was properly rejected for this
reason.
The Division of Appeals stated that its decision did not prejudice
the right of the appellants to file a new application, but that if they
did it must be filed on the prescribed form and 'all the parties claiming
an undivided interest in the land must assent to the application.I
The appellants point out that several people own undivided interests in the land and ask that an application be considered even if not
assented to by all of them and that a patent issue to their common
grantor, his heirs, or assigns.,
There is nothing in the Color of Title Act (43 U.S.C., 1958 ed., secs.
1068-1068b) or the regulations (43 CFR, Part 140) which would
authorize such action. There is no provision for issuing a patent-to
less than all of those claiming an undivided interest in the land, nor
can a patent be issued to the common grantor, for there would the n
be no assurance that all those who; would benefit from the grant would
have been qualified to assert a color of title claim on their own. Thus
if. the appellants file a new application, they must follow the 'instructions set out in the decision of the Division of Appeals.
Therefore pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Division of Appeals is
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reversed insofar as it dismissed the appeal and affirmed insofar as it
rejected the color of title application.
ERNEST F. Hoa,
Assistat Solicitor.
CLAIM OF RALPH MORDEN WILDER

T-1230

-

Decided October 3, 1963:

Torts: Motor Vehicles
The operator: of a motor vehicle is liable for damage or injury resulting from
the casting of stones from the surface of the highway by such vehicle
only when the damage or injury was caused by the negligent or wrongful
operation-of the vehicle.

MR. RALPH QRDEN WILDER

301 Lilly Chapel Road
West Jefferson,. Ohio
R. ., W

i
.

ME. WILDER:
We have considered your claim (T-1230) in the amount of $107.52
for damage to the windshield of your car. allegedly resulting from
A stone being ast by the wheel of a Government-owned jeep operated
by an employee of the Bureau of Mines. The accident occurred on
June 17, 1963, on Highway 60, between Victor and Ansted, West
Virginia.
The investigation report shows that the rear of the Governmentowned jeep was equipped with mud guards which extended within
5 inches of the road surface, that the vehicle was being operated at
a lawful and reasonable speed, that it was in the proper lane on
the highway where it had a right to be, that the road surface was
concrete, and that no loose materials on the surface of the highway
were observed.
Under the Federal Tort Claims Act (28 U.S.C., 1958 ed., sec. 2671
et seq.), the United States is liable for any damage caused by the
negligent or wrongful act or omission of an employee while acting
within the scope of his employment if a private person would be
liable in the same circumstances. The general rule of law is that
the operator of a private vehicle is liable for damage or injury resulting from the casting or precipitation of stones from the surface of
a highway by such vehicle only when such damage or injury was
caused by the negligent or wrongful operation of the vehicle. 25
Am. Jur. Highways, sec. 238, at 532 (1940). West Virginia follows
DEAR

this general rule of law. Miller v. Bolyard, 142 W. Va. 580, 97 S.E.
2d 58 (19517).

MAGNOLIA LUMBER SALES COMPANY-
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The facts surrounding this accident, as shown, in the investigation
report, do not support a conclusion that the, Government operator
was driving the Government vehicle in a negligent or unlawful manner. Nor do the accounts of the accident submitted by you and
MNrs. Wilder point to any fact that would suggest faulty driving by
the Government operator. In the circumstances, the Government
driver could not have foreseen that damage might or would result
from the operation of the jeep in the. manler in which it was being
attributable
operated. We find that the damage to your car. is
to any negligent or wrongful act or omission on the part of the GQv-

ernment

operator.

Therefore, your claim is denied.
Sincerely yours,
EDWARD WVEINBERG,-Deputy Solicitor.

MAGNOLIA LUMIBER SALES COMPANY
A-29575

Decied October 8, 1963

Timber Sales and Disposals-Trespass: Generally
A partnership is properly required to post a' bond in the: sum of, unsettled
trespass liability incurred by closely tied corporations which. will directly
benefit from a timber sale to the partnership as .a condition precedent to
the. execution by the United States, of a timber sales contract to the
partnership.
APPEAL FROM THE. BUREAU OF LAND MANAGEMENT

Magnolia Lumber Sales Company has appealed to the Secretary of
the Interior from a decision of the Division of Appeals, Bureau of
Land Management, dated April 10, 1962, which affirmed, a decision
of the district manager Medford, Oregon, dated October 19, 1961, as
amended by a decision dated November 8, 1961. The decision of the
district manager, as amended, required appellant to submit bonds to
cover unsettled trespass liability in the amounts of $08,099.98,
$6,972.10, and $77.25 in accordance with the provisions of 43 CFR
288.12 (b) (2), prior to obtaining a timber sale contract for which it
was the successful bidder. Prior to the decision of the Division of
Appeals, the trespass case for $77.25 was closed and one of--th e-two
cases making the amount of' $6 972.10 was closed leaving an outstanding amount of apparently $2,192.20. The Bureau decision affirmed the
district manager's decision. It specifically held that $108,100 bond
be submitted, but made no specific comment as to the filing of other

bonds.
712-027-63
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The appellant contends that the Bureau decision has for the first
time alleged that appellant participated in the trespass from 'which
arose the request that the $108,100 bond be filed. It alleges als& that
the Bureau failed to' rule on the question of the requirement that it
post a bond for the alleged trespasses committed by two corporations,
Magnolia Motor and Lo ging Company and Magnolia Lumber Corporation, Inc. The appellant's first contention is only technically
correct.1 However, to decide this appeal, it is not necessary to rule
on,-the alleged participation by appellant in the trespass from which
arose the request that the $108,100 bond be filed. It is necessary to
consider the propriety of requiring appellant to assume responsibility
for the trespasses of the two corporations.
Magnolia Motor and Logging Company has outstanding alleged
trespass liability, in California TT No. 11892, in the sum of $108,099.98.
Magnolia Lumber'Co oration,:Inc., has outstanding alleged trespass
liability, in Oregoh TM-382, in the sum of $2,192.20.
Magnolia Lumber Sales Company is a partnership in which R.
Drew Lamb and Zelma C. Lamb each controls a 25 percent interest
and Richard Carrol Lamb a 20 percent interest. A timber sale to
appellant would result in a positive benefit being derived by Magnolia
Lumber Corporation, Inc., and Magnolia Motor and Logging Company, two closely tied corporations (see Magnolia Lumber Corporation, Inc., 67 I.D. 245 (1960)) of both of which R. Drew Lamb is president. Appellant has at no time denied the .interlocking interests
between the partnership and the two corporations. The requirement
set forth in 43 CFR 288.12 (b) (2) cannot, therefore, be fulfilled in the
absence of the filing of a bond in the sum of unsettled trespass liability
against a closely tied corporation. In the instant case, thus, the corporate veils must be pierced to the extent of requiring that appellant,
Papartnership, file bonds in the sums of $108,100 aid $2,200 for the
unsettled liability of the two cdrporations which would directly behe.
fit from the timber sale.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec.9210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed as
modified herein.
ERNEST F. Hom,
Assistant Solicitor.

a The record shows that on January 15, 1960, a demand was served on appellant for
unjust enrichment in the $10S,099.98 trespass.
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CRIPPLE CREEK COAL COMPANYA-29564

Decided October 11, 1963

Alaska: Land Grants and Selections-Alaska: Coal Leases and PermitsCoal Leases and: Permits: Applications-Alaska: Mineral Leases and
Permits-Mineral Leasing Act: Applicability?
An application for a coal prospecting. permit under. regulations, issued pursuant to the act of October 2i 1914, filed after the repeal of that act by
the act of September 9, 1959, is subject to rejection because of the cessation
of authority of this Department to issue permits under the 1914 act; and,
even though the 1959 act extended 'the provisions of the Mineral Leasing
Act of February 25, 1920i to Alaska, the land office did not have any duty
or authority to consider the application as one under. the: 1920 act until
some action was taken by the appellant to amend the application to come
within that act.

Alaska: Land Grants and Selections.
An application by the State to select lands under the Mental Health Act is
not defective because it does not contain a showing as to the situation and
potential uses of the selected lands.
:

Alaska: Land Grants and Selections-Alaska: Coal Leases and PermitsCoal Leases and Permits: Applications
.

A coal prospecting permit application which conflicts with an approved seldction made by the State of Alaska under the Alaska Mental Health Act is
properly rejected in favor of the State selection, regardless of which application was first filed.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Cripple Creek Coal Company has appealed to the Secretary
of the Interior from a decision of the Legal Assistant, Divisiofi of
Appeals, Bureau of Land Management, dated March 8, 1962, affirming
a Fairbanks land office decision rejecting its application for a coal
prospecting permit because it conflicted with an approved selection
filed by the State of- Alaska. pursuant to the Mental Health Act'of
July 28, 1956 (48 U.S.C., 1958 ed., sec. 46), as confirmed by the Statehood Act of July 7, 1958, (72 Stat. 339, 343).
The appellant has presented many contentions to support its position that the permit should be granted. All have been considered
but only the more relevant; will be discussed. Appellant points to the
fact that its application for a quarter section was filed on October 5,
1959, and was amended to include additional lands on November 4,
1959, for a total of 2,240 acres, whereas the State selection was filed
on October 14, 1959. The appel]ant makes much of the fact that its
application was filed first, although the amendment covering most
of the lands was filed after the selection application. It contends that
the application segregated the land and that the land was no longer
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vacant, unappropriated, and 'unreserved for any purpose so as to be
subject to selection. This argument can be directed only to the 160
acres covered by the appellants original application; but even as to
that it is not valid.
'Appellant's application for the coal prospecting permit stated that
it was made "in accordance with Sections 70.20 through 70.24 of C.F.R.
43." Those regulations were issued pursuant to the Alaska Coal Act
of October 20, 1914 (48 U.S.C., 1958 ed., sec. 432), which was repealed
by the act of September 9, 1959 (73 Stat. 490). .Appellant states that
the regulations, however, continued in force and effect until they were
revoked by. Circular No. 2034 approved. January 15, 19,60' (25 F.R.
5.00) .. The, date of the revocation of the regulations.is.irrelevant'since
the act of September 9, 1959, stated that the 914 act "is repealed."
Therefore, the authority of this Department to issue a prospecting
permit under the 1914 act ceased when the 1959 act was approved and
the regulations could have no effect as-to applications pending at the
time of tie approval or filed thereafter. The revocation of the regulations was simply to remove them from the-publie record. It is clear
that any applications for prospecting permits pnding when the act
of September 9, 1959, was passed or filed-thereafter pursuant to the
1914 act should 'have been rejected because of the repeal of that act.
See Gladys E. Dunkle Eecutor of te Estate of I. E. Dunkle,
A-28177 '(March 28, 1960); (. A. Faroe, A-28836 (September 17,
1962). Thus appellant's application should have been rejected for
that reason.
Section 2 of the act of September 9, 1959,' by eliminating the restriction of the Mineral Leasing Act of February 25, 1920, as amended
(30 U.S.C., 1958 ed., sec. 201), to lands outside of Alaska so far as
coal prospecting permits- and leases are concerned, did- extend those
provisions to Alaska. Since the land office failed to take; action to
reject the appellant's application under the 1914 act, it was still peiiding when on May 14, 1960, and June 3, 1960, the appellant, by letter,
informed the land office that it assumed the application would be
considered under the act of February 25, 1920, and the regulations,
43 CFR Part 193, which were issued pursuant to that act relative to
coal prospecting permits and leases. It is-unnecessary to determine
whether or not the land office properly should have considered the
application as being under the Mineral Leasing Act without further
actionl by the applicant, including the submission of a new filing fee.
For the purpose of discussion only, we, shall assume, arguendo, that
ilhe'land office could properly do so.' However, under this assumption,
at the most, the application would be considered a's'amended at-the
time the applicant manifested to the land office its'desire to have the
application considered under the Mineral Leasing Act. Therefore,
the State selection application was' prior in filing to the appellant's
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application as to all of the lands, if the application is, considered as
amended to come within the :Mineral Leasing Act.
The appellant is assuming too much by inferring that its application
filed under one part of the regulations and -the. act under which they
were issued could be considered as filed automatically under regulations issued pursuant to another act, by virtue of the -extension of that
act to Alaska by the 'act of Septeinber 9, 1959. That statute made no
provision regarding pending applications or those which might erroneously be made under the repealed act. The land office employees had
no duty or authority to alter or modifythe application so as to bring it
under a different act or regulation from the one stated by the applicant;
therefore, in such a situation where an application is filed under the
wrong statute it must be rejected.. Cf. Rlth C. Stro, Adqinisttrix
of the Estate of Tecd . Strom- T. HilZe GordonA-2920, A-29179
(March 21, 1963), and cases cited therein.
Recognizing that the State selection is prior in time of filing to
appellant's amended application, appellant attacks the validity of the
State's selection on two grounds. Appellant contends that the selection by the State is invalid because the Alaska Mental Health Act
provides" that "all selections shall be made in -reasonably; compact
tracts taking into account the situation and potential uses of the lands
involved" (48 U.S.C., 1958 ed., sec. 46-3 () ) and that no consideration
was, given here to the situation and potential uses of the selected
lands. It also discu'sses the preference provided for in that act and
contends that the State should not be given preference as there has
been no formal revocation of a withdrawal..of the area.for coal
purposes.
The revocation of the withdrawal has been discussed in Solicitor's
Opinion M-36572 (August 20, 1959), which points out the deliberate
concern of Congress that the State be permitted to obtain coal lands,
and no further discussion of thispoint is necessary..
The provision relating to the situation and potential uses of the
lands is in connection with the requirement that the selection be for
lands which are compact. This provision in-no way limits the State
or makes mandatory any action by this Department in otherwise considering whether the lands may be used by another applicant for their
coal value. That is, the statute provides only that the situation.and
potential uses of selected lands are to be taken into account in determining whether the selections have been made in reasonably compact
tracts. There is nothing in the statute or the Department's regulations
(43 CFR 76.9) which requires the State to make a showing as to the
situation and potential uses of the land. The only showing required
is specified in paragraph (a) of section 76.9. Paragraph (c) of that
section contains the only reference to situation and potential use and
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it merely repeats the statute. It may well be that a State selection
could be rejected on the ground that the selection was not for reasonably compact tracts, considering the situation and potential uses of
the land, but this is far different from rejecting a selection' on the
ground that the selection did not contain a showing that the selection
was made of reasonably compact tracts. Thus the State selection was
not defective'and invalid when filed because it did not contain a showing as to the situation and potential uses of the selected land.
Even if appellant's application is considered as filed prior t the
State selection application, we find no basis for overturning the-'Bureau's action in rejecting it. The' appellant contends that it was improper and unlawful for the Bureau to take the position that; as the
applicant acquired no vested right by his application, the application
could be summarily rejected in favor' of the conveyance of the fee
simple titleto the State.
The issuance of permits or leases under the Mineral Leasing Act
is discretionary with the Secretary'of the Interior (see D 0. Mooon,
Jr., A-28892 (July 12, 1962), as to-coal prospecting-permits) and their
issuance may be denied in favor of a grant to the State of Alaska. See
J. L. MoCarey, Jr., JulianaD. TVilAsonA-28436 (November 14, 1960);
B. T. Birr, III, A-28678 (November 1, 1961); Vioet Goresen;et a-.,
A'29268 (April24, 1963). In its appeal the appellant is correct in one
respect and that is that the' Bureau erroneously cited regulation 43
CER '76.12 as its authority for rejecting the appellant's, application.
This error does not -necessitate any change in 'the conclusion of the
Bureau's decisions since it is obvious from what has been discussed
before and from the governing regulation, 43 CFR 76.8,-that'the appellant's application was properly rejected. We do not agree with the
apellant that this regulation is beyond the authority of the Secretary
tf the Interior o'r usurps a legislative function, but, rather, that it is in
line with the manifested intent of Congress to, facilitate the transfer
of lands, regardless of their mineral character, to the'State of Alaska
under the appropriate act here, and that it is well within the Secretary's discretionary authority granted by the Mineral Leasing Act,
and facilitates an orderly administration of the applicable statutes.
'Accordingly, pursuant to the authority delegatedto 'the Solicitor
by the Secretary of the Interior (sec. 21022A(4)(a), Departmental
'Manual; 24 F.W. 1348), the decision appealed from i affirned.

ERNEsT F. Hom,
Assistant Solicitor.
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UNITED STATES OF AMERICA
v.

PEARL CLARKE; ET AL.

A-29639

'Deoided October 17, 1963

Mining Claims: Discovery.
A mining claim is properly declared null and void when the evidence supports
a finding that a valuable discovery has not been made within the limits- of
the claim.

Mining Claims: Hearings-Administrative Procedure Act: Hearings
A notice of hearing in a mining contest case wlhich, in effect, incorporates the
charges in the complaint that the land within the claim is nonmineral in
character and that minerals have not been found within; the limits of the
claim in sufficient quantities to constitute a valid discovery sufficiently complies with the requirement in section 5 of the Administrative Procedure Act
that a notice of hearing state the matters of fact and law asserted.
APPEAL PROM THE BUREAU OF LAND MANAGEMENT
Pearl Clarke, Haydon C. Clarke, Norman E. Shannoh, Kelly Shannon, Josephine M. Shannon and Avalon Bain have-appealed to the
Secretary of. the Interior from a decision of the Division of Appeals,
Bureau of Land Management, dated April 25, 1962, which affirmed
a decision of a hearing examiner, dated October 25, 1961, declaring
null and void for lack of discovery the Clay Pigeon Placer Mining
Claim situated in the NW1/4SW/4, E1/2SWI/4 of sec. 2, T.

1 N.,: R.

9 W., S.B.M., California.
The claim was located in 1957. A contest was initiated against it by
a complaint which charged that the land embraced within the claim
is nonmineral in character and that minerals have not been: found
within the limits of the claim in 'sufficient quantities to constitute a
valid discovery.
A hearing was held on September 26, 1960, and the evidence produced has been carefully reviewed.' Only one witness appeared for
each side, a mining engineer for the Government, and one of the
claimants, Kelly Shannon, for the contestee.
Sha'nnon is not a mining
or chemical engineer and worked on the claims on weekends, days off,
and vacations. The testimony of the two witnesses is adequately summarized in the decision of the hearing examiner and need not be repeated. Outside of Shannon's bare statement that clay and bentonitb
were discovered on the claim-no samples were taken or assays madethere is no evidence of any discovery on the claim. The Government
witness testified that on six separate examinations of the clam'and the
workings thereon he found no mineralization.
Appellants' counsel on the appeal to the Director and again on this
appeal has vigorously assailed the Departmefnt's rulings as to what
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is necessary to constitufte a discovery and who As the burden* of proof,
and the Department's procedures in contesting mining claims gener-.
ally. Practically all the points were raised by him in the case of
United States v. Kelf' Shannosi cta., A-29166 (April 12, 1963), involving adjacent claims ton which clay ad b.ntonite were also claimed
to have been discovered and as to which Kelly Shannon and Josephine
M. Shannon were also claimants. The Shannon decision, as well as
the examiner's and Bureau's decision in the immediate case, adequately
and fully answers appellants' contentions.
One contention that requires additional consideration is appellant's
assertion that the charges set out- in the complaint initiating this case
do not conform to the requirement of the Administrative Procedure
Act that there be alleged "the matters of fact and law asserted" because they do not allege any facts nor do they state any law supporting
any charge>
In an administrative proceeding, it is only necessary that the one
Eproceeded against be reasonably apprised of the issues in controversy,
and any such notice is adequate in the absence of a showing that a
party was misled. Cella v. United States, 208 F. 2d 783 (th Cir.
,1953); see Garber v. Civil Aeronautics Board, 276 F. 2d 321 (2d Cir.

1960).

D

:

:

The charges in this case were(1) The land embraced within the claim is non-mineral in character.
(2) Minerals have not been found within the limits of the claim in sufficient
quantities to constitute a valid discovery.

These are standard charges that have long been used in mining contest cases.. They indicate clearly that the issues at the hearing will
be whether the land is mineral land at all or. whether, if there be minerals in the land, they are present in sufficient quantities to constitute
a valid: discovery. They thus serve to apprise the contestee of the
factual issues that will be raised and, of course, by referring to "valid
discovery" clearly evidence that the issue of law involved is the sufficiency of the discovery under the mining laws.
Moreover, the Department's rules of practice -provide that a party
may move the hearing examiner for a prehearing conference to consider "(1) The simplification of the issues, (2) the necessity of amendments to the pleadings, (3) the possibility of obtaining stipulations,
admissions of fact * * *, and (5) such other matters as may aid in the
disposition of -the proceedings." 43 CFR 221.69. The appellant did
not take advantage of this opportunity to clarify any alleged confusion or uncertainty engendered by the notice of hearing or com1The Administrative Procedure Act does not contain any provisions respecting the contents of a complaint. What the appellant refers to is the requirement in section 5: of the
set that parties entitled to notice of a hearing shall be timely informed of "the matters of
fact and law involved" (5 .S.C., 1958 ed., sec. 1004(a) ). However, the notice of hearing
in this case referred to the complaint for the matters of fact and law asserted.
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plaint. It is obvious that the7 appellant was quite; able to present his
defense to the allegations of the complaint at the hearing and thus
was not-misled by the complaint.,
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior. (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 13.48), the decision appealed from is affirmed.
oivm,
:Assistant Solicitor.

ERNEST F.

CLAIM OF RICHARD

T-1225

. STEVENSON

Decided October22, 1963.

Torts: Parks-Torts: Licensees and Invitees-Torts: Trespass
A child who while visiting a National Park .Service area in Maryland enters
a building which, because of conditions such as the darkness and dilapidation of its interior, a child of his age would realize was a place that visitors
were not supposed to enter is not an invitee while inside the buildings
but is merely a licensee or trespasser to whom, under Maryland. law,
no duty is owed by the proprietor except that of avoiding-wilfull injury
or entrapment.

Torts: Parks-Torts: Licensees; and Invitees-Torts: Trespass
A child who whiie visiting a National Park Service Area in Maryland falls
through an unguarded opening in the floor of a building, where the child
has only the status of a licensee or trespasser,.where conditions such as
darkness and dilapidation exist to a degree that a child of his age would
recognize as a warning of the possible presence of concealed hazards, and
where the opening would have been visible to the child if he had used a
flashlight or lantern, is not entitled to recover damages for the fall, since
the "attractive nuisance" doctrine is not followed in Maryland, and since
the concept of "entrapment" is narrowly applied in that State.
ADMINISTRATIVE DETERMINATION

A claim in the name of Richard M. Stevenson for the amount of
$1,000 on account of personal injury, sustained while he was a minor,
has been filed by his father, Millard A. Stevenson, of 6-01 122d
Street, College Point 56, New York.. The accident which is alleged
to have caused the personal injury occurred at Fort Washington,
Maryland, an area which is under the jurisdiction of the National
Capital Region (formerly National Capital Parks) of the National
Park Service, Department of the Interior. The alleged accident
occurred on August 14, 1955, and the claim was filed on February 7,
1956.
1 rom the administrative record it would appear that Richard M. Stevenson has since
reached the age of 21 years, and presumably now has the legal capacity to act for himself
- in this matter.
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The claim has been left unadjudicated for so long a time partly
because of misunderstanding and inaction on both sides which led
to tan -erroneous belief that it had been dropped, and partly because
of efforts to obtain needed information. These efforts culminated
in proposals for a meeting at the site of 'the accident during which
Richard M. Stevenson could explain exactly how and why it occurred,
or for the submission of affidavits by him and any other eye-witness,
that were made by us on July 30 and August 22 of this year, but
that were not accepted by the Stevensons.
Authority for administrative determination of the claim is contained in the applicable provisions of the Federal Tort Claims Act,
28 U.S.C., 1958 ed., Supp. IV, secs. 2671-80.' That act authorizes

the consideration and settlement of claims for personal injury "caused
by the negligent or wrongful act or omission of any employee of
the Government while acting within the scope of his office or employment, under circumstances where the United States, if a private
person, would be liable to the claimant in accordance with the law
of the place where the act or omission occurred." The law to be followed in this case is that of the State of Maryland.
The only eye-witness accounts of the accident that have been submitted are those contained in letters from Millard A. Stevenson.
According to these account, Mr. Stevenson, his wife, his son James,
aged 15, and his son Richard, aged 13, went to Fort Washington
for a picnic. During the early part of the afternoon, James and
Richard started to explore an abandoned -gun battery, and while both
were there' Richard suffered a fall within an interior stairwell of
the old battery. Mr. Stevenson's description of what happened is as
follows:
* * * WeX drove close tot the gun battery, at which time the two boys: got out
of the ar and proceeded towards the battery while my wife and I drove away
to find a parking place for the car. About; five minutes later my wife and I
walked back towards, the, battery and the boys were apparently inside. Upon
reaching a point approximately 20 feet from the' ground' floor of the battery,
I heard Richard scream "Daddy, Daddy." I ran inside the ground floor of
the battery which was covered with pools of slimy. water and almost completely dark. From his screams, I. was able to see a dim outline of Richard in
the dark open stairwell holding on' to a rusted broken piece of iron railing and
with his feet and body suspended in air.: It was so' dark in the stairwell that I
was unable to tell whether there was' a floor or a hole in the area. By that
time James had reached the second level and was able to assist Richard back
up to the floor from which he had slipped and fell. * * *
To, the best of my knowledge, this was the first time Richard had ever been
in this particular gun battery. .I had visited the park' on one or two previous
occasions with my two sons and had accompanied them on sightseeing tours
through various buildings. However, to my recollection we had never been
in this particular building prior to August 14, 1955.
X-- -^--

The factual grounds for the claim, as summarized by Mr. Stevenson, are that "Richard fell into an unprotected opening in the dark-

457]

CLAIM OF: RICHARD:- M. STEVENSON: October 22, 1963

459

eued interior of the old gun battery," that "the stairway and railings had rotted away," and that "the open stairwell was a definite
hazardL with no warning, signs of any kind on or near the premises.
A photographer employed by the National Capital Parks took a
series of photographs of the gun battery, including flashlight photographs of the interior, on or before September 20; 1955. They were
takeni at a time when Mr. Stevenson was present, but when both of
his sons' were absent. These photographs reveal that the interior
of the battery was in a thoroughly dilapidated condition, that the
floors of entrances and other passageways were littered with debris,
and that this debris included such major obstructions as broken doors
and fallen timbering or metal work.
The correctness of the accounts of the accident given by Mr. Stevenson is not an issue here, since, assuming them to be factually accurate,
they are, for reasons that will be explained, legally insufficient to
establish liability on the part of the United States.
Under the law of Maryland, the duty owed by a proprietor of land
to persons whom he has invited to use, free of charge, accommodations
provided for such guests is a duty "to take precautions against their
injury on the accommodations: provided from a danger known to
the proprietor, but which, as he should realize, a visitor exercising
ordinary care might not perceive, and by which he might be caught
unaware." 2 On the other hand, the rule applicable to licensees-that
is, persons who enter on the land by the consent of the proprietor
but without any express or implied invitation-is that "a licensor owes
no duty to a licensee, except that, if aware of his presence, the licensor
-mustnot injure him wilfully or entrap him." The duty owed to licensees is frequently characterized as being the same as that owed-to
trespassers.The Maryland. courts,fihoreover, have not followed the so-called
"attractive nuisance" doctrine, -under which a special duty of protection is owed in some circumstances to child trespassers or child
licensees.2 The Maryland law with respect to such persons is sIuinarized in a leading decision, as follows:
Whether the child be there as a trespasser or by mere permission, but not as
an invitee, he must take the premises as he finds them, and the owner or occupant undertakes no duty to him except that after becoming aware of his
172 Md. 309, 191 A; 23, 234 (193,7).
,1Cro~n'Cork an Seal Company . kane, 213 Md. 152, 131A. 2 470, 472 (1957).
ACarroll v. Spencer, 204 Md. 387, 104 A. 2 628 (1954)
State e reZ. Lorenz v. Machen,
164 Md. 579, 165 A. 695 (1933) ; Benson v. Baltimore Traction Company, 77 Md. 535, 26
A. 973 (1893).
DConrad
v. ity of TakomIa Park, 208 Md. 363, 118. A. 2 497 (1955); State ex rel.
Aiston v. Baltimore Fidelity Warehouse Company, 176 Md. 341, 4 A. 2d 739 (1939); State
esi rel. Lorenz v. Macheen, supra, note 4; see State e reZ. Potter v. Longeley, 161 Md. 563,
158 A. 66 (1925) ; State ex ret. Lease v. Bealmear, 149 1\d. 10, 130 A. 66 (1925); City
of Baltimore v. De Patina, 137 Md. 179, 112 A. 277 (1920).
.
2 Recreation Centre Corporation v. Zimmerman,
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presence he must not injure him wilfully or, after notice to the child's peril, entrap him by a concealed danger known to the occupier but unknown and not
obvious to an inexperienced child.'

The authorities just cited make it apparent that the first question
which must be determined in-this case is whether Richard xwas an
invitee of the United: States while he was' inside the. abandoned gun
battery where he fell. It need not, and will not, be determined
whether he was an invitee on the rermainder of the premises of Fort

Washington, for an invitee loses his status as such while he is within
a portion of the premises which he knows, or has reason to believes
is not held open for visitation by him.' To quote a recent Maryland
decision:
One may be an invitee or business visitor as to one portion of the premises,
or for a limited time, and be a licensee or trespasser as to another portion of
the same premises or, without changing location, undergo the same change in
status by the lapse of time!

The facts of the instant case, as; related by Mr. Stevenson and revealed by the photographs, plainly negative any possibility of .a finding that the interior of the gun battery was a place which the United
States expressly. or impliedly held open for visitation by the public,
or was a-'place which Richard could reasonablyebelieve was held open
for such visitation. The deep darkness, the pools of slimy water,
the quantities of debris; the broken doors, and the general state of
dilapidation were quite sufficient to tell a reasonable person that here
was an area he was not supposed to enter. Some of these circumstances were visible from outside the battery; exploration did not
have to be pushed-as far as the point where Richard fell in order
to reveal all classes of them. They were, nioreover, circumstances
whose warning against entry would be comprehensible by a 13-year old
boy. While "keep out" or "no trespassing" signs were lacking, the
facts coniveyed the same message as-such signs would have done.
Among the Maryland decisions on this subject is a; case where
recovery was denied for the death of an 11-year old boy who drowned
'while playing on a raft which he had reached by climbing over a 2foot high stone wall that separated the place where the raft was
moored from a public street. The court said:
Any child would have known not only that he had no right to make this venture but also that it was dangerous. The stone wall was a guard and a warning

and an obstacle places in the way to prevent unrestricted access to the-'water.0

Recovery was denied in -another case for an injury to a boy only 6
years old who fell through an open trap door in the floor behind the
0State ex rl. Alston v. Baltimore Fidelity Warehouse Company, upra, note 5, at 743.
Accord, Levine V. Miller, 218 Md. 74,145 A. 2d 418 (1958).
Gordon Sleeprite Corporation' v. Waters, 165 Md. 354, 168 A. 840 (1933); Hyde v.
G
Blunenthal, 136 Md. 445, 110 A. 862 (1920) see Crown Cork and Seal Company v. Kane,
supra, note 3.
8 Levine v. Miller, supra, note 6, at 421.
D State e
rel. Alston v. Baltimore Fidelity Warehiouse Company, sapra note 5, at 741.
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counter of a grocery store, while he was looking for cakes and while
his mother was making purchases. The court commented:
It is manifest that this boy and his mother verse invited to come into the store
by- the proprietor, but it cannot in reason be-said that he-expressly or by implication invited them behind the counters. *
* And where there is no custom- permitting customers behind counters, as in this case, those who wander behind
counters, whether: adults or infants, are not invitees and at. best are. mere licensees to whom the shopkeeper owes no duty for their protection, and we
think the child should have known he' was not permitted to go, behind the
countera-i

In the light of the Maryland law,. as: reveale& by these decisions,

it is clear that Richard, when inside the battery, 'was not an invitee,
but was either a-licensee or a trespasser. - This brings us to the second question which needs to be determined
in, this case, that is, whether the circumstances under which Richard
fell are sufficient to bring his-fall within: the applicationof the Maryland "entrapment" rule, which has already been mentioned and
quoted." One essential for the application of this rule is that the
proprietor of the land knows, or has reason to be aware, of the presence of the child.' 2 Another is that he knows, or has reason to be
aware, of the presence of a concealed peril, which is not within the
capacity of the child to perceive and appreciate.
The narrow scope of the Maryland concept of a trap is illustrated
by a case where an 11-year old boy, who was watching a baseball game
from a pile of pipes, was injured when some of the pipes in the pile
shifted their position and rolled upon him.. Recovery was denied
even though the proprietor knew t hatmnembersiof the public frequently
Used the pile of pipes as a grandstand, and even though he had posted;
no sign -warningi them of the instability of the pile. The court said:
*There was an inherent possibility of danger in climbing upon such a pile of
metal forms as the declaration described. In. view of that possibility, it could
be reasonably, supposed by. the defendant that those who used. the pile as a post
of observation.. would take precautions to ascertain whether it was sufficiently
stable to be safe for such use.4

Another illustration is afforded by a case where an 8-year old, boy,
while playing in an unfinished house, fell through a hole in the floor
that was. obscured by shadows. Recovery was denied notwithstanding
that the proprietor knew the boy was in the house, and notwithstanding
that the attention of the boy was distracted from the hole 'bya-'sham
0

Pellicot v. .1leen ,181 Md. 135, 28 A. 2d 826, 828 (1942).
I Supra notes 3 and 6.
X
12 State ex ret. Alston v. Baltimore Fidelity Warehouse Company, spra note 5; State
e'e.rel. Lorena v. Machen, sapra,note 4.
U State
re. Alston v. Baltimore Fidelity Warehouse Company, supra note 5; Brinkmieyer v. United Iron &Metal Company, 168 Md. 149, 177 A. 171 (1935).
15
Brinkmeyer v. United Iron &Metal Company, supra note 13, at 173.
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The court

There are innumerable potential dangers in a half finished house, and the hole
into which the appellant fell was only one of the many. * *:1* The appellees are
not liable because they did not act in anticipation that, as a fact, the appellant,
by his own lack of care, Would bring about injury to himselftmerely because he
was in a position where that could occur'

Also illustrative is the previously mentioned decision whererrecoVery
was refused for an injuryto a 6-year-old boy, who fell through an open
trap door behind the counter of a grocery store.1
In the instant case there is not so much as a suggestion that any
employee of the United States was aware that Richard had ventured
into the gun battery. Other persons; seem to have entered the battery
with considerable frequency, even when to do so necessitated the breaking of doors or barricades installed for the purpose of keeping out
visitors, but whether these intrusions were sufficient to put the United
States on notice of the peril that Richard subsequently encountered
is not here material. This is because the stairwell did not in any event
meet the Maryland concept of a trap.
The darkness and dilapidation of the interior of the' battery were
obvious conditions' that gave unmistakable warning of the possible
presence of concealed hazards. These conditions and these hazards
were well within the capacity of a 13-year-old boy to observe and to
appreciate. Mr. Stevenson's statements indicate that neither Richard
nor James had ever been in the battery before, and they seem to have
taken with them no source of artificial light to dispel the darkness.
Exploration of the battery under such circumstances was so careless a
proceeding that it was not reasonably to be anticipated Had a flashlight or lantern been used, the condition of the stairwell would have
been visible. Thesefacts, as-the cited cases show, necessarily preclude
application of the "entrapment" rule.
In the circumtances we find that the personal injury here in question was not caused by the negligent or wrongful act or omission of
any employee of the United States.
The claim of Richard M. Stevenson, therefore, is denied.
EDWARD WEINBERG,

Deputy Solicitor.
'

Carroll v.

Spencer, supra note 4,

at

632.

Pellicot v. Keene, supra note 10. See also Levine . Miller, seupra note 6 (unattached
radiator that fell on 10-year-old girl was not a trap); Conirad v. City of Tacoma Par,
sapra note 5 (street excavation flares that burnt 6-year-old boy were not traps); State
eon rel. Lorenz v. Machen, spra note 4 (cavity in bank of earth that, after it had been
enlarged by children at play, caved in on 10-year-old boy, was not a trap) Benson v. Bal15

timore Traction Company, spra

note 4 (vat of boiling water that had sides which were

flush with the floor of the insutraciently lighted room where the vat was located, and into
which a boy of about 16 or 17 fell, was not a trap).:
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Rules of Practice: Appeals: Generally-Solicitor, Department of the Interior
Since' Field Solicitors do not have authority to determine either Reclamation or Indian irrigation claims under the annual Public Works Appropriation Acts, claims which may involve administrative determinations under
both the Federal Tort Claims Act. and under annual Public Works Appropriation Acts should- be referred to the appropriate Regional Solicitors.
They have full: authority concerning both types of claims. The purpose of
this holding is to prevent the fragmentary consideration of claims.
ADMINISTRATIVE DETERMINATION

'Additions, changes and deletion to be made in the Administrative
Determination of August 12, 1963.
The following footnote is added on page 399, Paragraph 4 after the
words "Field. Solicitor":
- Amendment I of Solicitor's Regulation S of March 9, 1959, gives
the Field Solicitor authority to determine claims pursuant to the
Federal Tort Claims Act,-but does not give him authority (1) to
determine under the annual Public Works Appropriation Act- claims
for damage to or loss of property, personal injury, or death arising
out of activities of the Bureau of Reclamation, nor (2) to determine,
under 25 U.S.C., sec. 388, claims for damages arising out of the survey,
construction, operation, or maintenance of irrigation works on Indian
irrigation projects.. Hence, in a: situation, such as- the one presented
here, in order to avoid the fragmentary consideration of claims, the
entire matter should be referred by-the Field Solicitor to the Regional
Solicitor for determination of both tort and irrigation claims. Regional Solicitors have authority to determine the two types of irrigation claims described above if the claimed amounts do not exceed
i
$5,000.
The, following should be added on page 399, Paragraph 4, lines 2
and- 3: A period after the words "Indian irrigation works.".
The following change should be made: Renumber footnotes 4, 5,
and 6 as follows: 5 6, and 7, respectively.
The following deletion should be made: On page 399, paragraph
4, lines 3 and -4, delete the words "and no reason was stated why it
was not considered under that act."
FRANn J. BARRY,
Solicitor.
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A-29894

Oil and Gas Leases: Royalties-Outer Continental Shelf Lands Act: Generally-Outer Continental Shelf Lands Act: Oil and Gas LeasesOuter Continental. Shelf Lands;Act: State Leases*
The Secretary of the Interior in computing the. basic royalty due the Unitea
States under a lease recognized and- maintainedunder section 6 of-the Outer
Continental Shelf Lands Act, where it is to receive. royalty on the.Svalue of
gas produced rather than in kind, may- properly look to.the actual consideration to be received, by its lessee-seller under gas sales, contracts with a buyer
in order to determine the proper value basis for the royalty; and a determination by the Geological Survey that a reimbursement to the seller for
an amount due the United States by it as an additional royalty pursuant to
- section 6 (a) (9) of that act constitutes part of the contract sales price for
the gas and should be included in the total value basis for the basic royalty
computation is, proper, regardless of. whether the reimbursement is specifically stated as separate from the contract price or is stated as being included
in the total price in a settlement agreement approved-by the Federal Power

Commission.

APPEAL FROM THE- GEOLOGICAL SURVEY

:

Kerr-McGee Oil Industries, Inc., Phillips Petroleum Company, and
Southern Natural Gas Company have appealed to the Secretary of the
Interior from a decision by the Director of the Geological Survey,
dated November 28, 162, affirming a determination by the Oil and
Gas Supervisor for the Gulf Coast Region at New Orleans, Louisiana,
that certain reimbursement payments -tobe made to the companies, as
sellers, pursuant to gas sales contracts entered into by the companies
with- the Transcontinental Gas Pipe Line Corp. (hereafter called
'Transco"), as the buyer; should be included in the-value basis to be
used in computing royalty due-the United States under leases held by
these compallies. The leases, which cover Blocks 28 and 32 IUnits in
the Ship Shoal area in the Gulf of Mexico, offshore from the State of
Louisiana, have been maintained by the appellants aid recognized by
the United States pursuant to section 6 of the Outer Continental Shelf
Lands Act of August7n, 1953 (43 i.S.C., 1958 ed., sec. 1335).
Kerr-McGee Oil Industries, Inc., and Southern Natural Gas Compaly, as the Manager of the Southern Natural Gas Company-Phillips
Petroleum Company Joint Venture, have also appealed; as to the
royalty value basis relative to a Settlement Agreeiment regarding the
Block 28 Unit in the Ship Shoal area, which was approved by the
Federal Power Commission.
There is no factual dispute involved in these cases. The leases in
question had originally been issued by the State of Louisiana but were
validated and recognized by the United States under section 6 of the
Outer Continental Shelf Lands Act, supra. The appellai its submitted
copies of their gas sales contracts with Transco to the Oil and Gas
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Supervisor for approval. pursuant to 30 CFR 250.46(c). The first
question raised by this appeal is whether or not the Geological Survey
correctly interpreted these contracts insofar as determining: the contract price or value for the gas for the purposes of computing the 1/8
royalty due the United States in accordance with the lease terms and
in accordance with section 6(a) (8) of the act, supra. That provision
requires in effect that in order for a lease to be recognized by the United
States it must provide for a royalty to the lessor on the oil and.gas of
not less than 12/2 per centum (1/8) "in amount or value of the production saved, removed, or sold from the lease", or the holder of the lease
must consent to such a minimum royalty. Another provision of the
act relevant here, section 6(a) (9), requires further payment to the
United States by the holder of the lease as follows:
:*
as an additional royalty on the production from the lease, less the
United States',royalty interest-in such-production, a sum of money equal to the
amount of the severance, gross production, or occupation taxes which would
have been payable on such production to the State issuing the lease under its
laws as they existed on the effective date of this Act. 43 U.S.C., 1958 ed., sec.
1335(a) (9).

The. gas sales contracts all have similar provisions as to the price
'for the gas. In paragraph 1 of Article X (bearing the heading
"Price") of the contracts the price is set forth per Mof starting at
22 cents per Mof for the first four years. In determining the value
basis for the /; royalty the Geological Survey considered another provision of the appellants' sales contracts, paragraph 2 of Article X,
which deals with reimbursements the. buyer shall make to the seller.
Paragraph (a) of paragraph 2 provides for reimbursement for certain
State taxes. Paragraph (b') of paragraph 2 reads as follows:
Buyer shall also reimburse Seller, on the same basis as set forth in Paragraph
(a) above, for any payments made by Seller subsequent to the date hereof of any
sums due the -Federal Government on the gas delivered to Buyer pursuant to this
agreement, under section 6 (a) (9) of the Outer Continental Shelf Lands Act, 67
Stat. 462, or other valid Federal law, in lieu of any of the taxes specified in
said paragraph (a).

The Geological Survey concluded, in effect, that since the buyer
under the quoted provision agreed to pay the amount which would be
the additional royalty that the lessee is, obligated to pay under section
6(a) (9) of the act, such agreed payment should be considered as part
of the price received for the gas and should be included as part of the
value for the computation of the 1/s royalty.2 Therefore, it was noted
'As defined in the contracts the term "Mef" means one thousand (1,000) cubic feet of
natural gas as determined on a measurement basis therein provided. See Article 1, paragraph 1(f), of the contracts.
2 There is provision for certain oil payments due the United States which would be
considered as royalties, but the Director and the appellants in discussing the royalty computations under these leases have assumed that the royalty interest is a uniform Y8and
the working interest a uniform Y/s. This assumption will also be made in this decision for
the same reason.
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that as of the effective date of the act the Louisiana severance tax was
0.3 cents per Mcf and that, for a lease having a basic royalty rate of
%, the additional royalty payable under section 6(a) (9); is / of 0.3
cents per Mcf, or 0.2625 cents' per Mcf. Thus, the 0.2625 cents, representing the amount to be reimbursed to the lessee-seller under paragraph (b) would be added to the 22'cents stated contract price, making
a total basic value of 22.2625 cents per Mcf received by the'seller on
which the /S royalty under section 6(a) (8) would be computed.
The appellants contend that the Geological Survey's method of
'computing the basic /8- oyalty is erroneous because it includes in the
value of the gas the amount of reimbursement by the buyer to 'the
seller'for the additional. royalty owed by the-sellerto the United States
under section 6(a) (9) of the 'act. They assert that the additional
royalty required under section 6(a) (9) is in effect a tax or at least
measured by the State of Louisiana's severance tax and thus the reimbursement to them from the buyer for it should be considered apart
from the 22 cent "Basic Contract Price." They state that the practical, and unfair result of the Director's decision is to require them
to pay more than the additional royalty required by section 6(a) (9)
and the basic /8 royalty and that they, the working interest owners,
are penalized. They state that the Director's position is based on the
erroneous premise that the United States would not otherwise receive
its share of the benefits under the "Tax Reimbursement Obligation.'.'
Thus they claim that under their leases they may pay the 3I/ royalty
in kind or by the value of the amount of gas produced and that if the
United States were to take the 1/8 of the gas in kind it would receive
the full and total payment of the basic lease royalty and there could
be no basis for a claim-that the United States was additionally entitled
to receive 1/8th of the reimbursement received by them for the additional royalty. Therefore, they argue that the return which they
should receive as working interest holders should be the same regardless of the manner in which the basic lease royalty is paid, but that
under the Director's method of computation it will not be since they
would not be entitled to an additional reimbursement from the buyers
of the 1/8 royalty on the amount they receive as reimbursement for the
additional section 6(a) (9) royalty.8
One error with this latter contention is that if the 1/8 royalty were
to be paid in kind, the United States would not be concerned with the
return which the lessee receives for its gas except as it might indicate
what return the United States might expect for the sale of its royalty
gas. As the Director pointed out; if a buyer is willing to pay ap"As the Director's decision noted, when the Oil and Gas Supervisor notified appellants
in 1959 that the 1/8 royalty would be computed in accordance with the method later sustained in the Director's decision and asked appellants' concurrence in the method, Phillips
Petroleum Co. and Southern Natural Gas Co. first,' by letters dated August 3, 1959, and
August 18, 1959, stated their unqualified concurrence. Later, the two appellants notified
the supervisor that they reserved the right to retract such concurrence.
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pellants 22 cents per Mef plus 78 of 0.3 cents per Mcf, totaling 22.2625
cents, it would be assumed that the Government could also expect a
like return for the sale of the royalty gas. However, in computing
the royalty on the basis of the value of the production, then, of course,
there must be some measurement and criteria for determining the
value. The Director looked to the value that the lessee would receive
for the gas, i.e.', 22.2625 cents per Mcf.
Appellants contend that they are penalized also merely because the
lessor, the United States, is tax-exempt. They state that the Director
refused to recognize the fact that the so-called "Tax Reimbursement
Obligation" applies to the royalty gas as well as the working interest
gas and that the failure of the United States, as lessor, to receive an
actual payment Ithereunder arises solely because it fails to qualify
thereunder by its tax-exempt status and not from any failure of the
lessor to participate to the full extent of its royalty interest in such
obligation.

This rather; obscure contention does not show that there was any
error in the Director's determination and overlooks what should be the
essential inquiry here as to what the value of the gas is as represented
by the gas sales contract. The tax-exempt status of the United States
here has no relevancy to that inquiry. It must be remembered that
the maintenance and recognition of the appellants leasehold rights is
simply by virtue of the enactment of the Outer Continental Shelf
Lands Act and that all determinations made with respect to their lease
rights and obligations must be. governed by the provisions of that act.
43 U.S.C., 1958 ed., sec. 1333; Acting Solicitor's opinion, 62 I.D. 44

(1955).

;
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Appellants contend further that the Director's method of computing 'the basic lease royalty overreaches the requirements of section
6(a) (9) of the act and the results that Congress intended by that
provision. They state that the intent of Congress in enacting that
provision was to prevent the lessees from receiving a windfall by
virtue- of their being released from their obligation to pay the State
severance; taxes when the act was passed. They contend that under
the, express language of the act and the intent of Congress revealed
by the legislative history they are only required to pay a basic lease
-royalty of /8 of the stated contract price plus the 0.2625 cents in lieu
of the severance tax' which would have been payable to the State of
Louisiana if the leases Iwere inside its territorial limits, and not the
excess 1/8 of the additional royalty in lieu of the taxes which is reimbursed to them. This, they state, is inconsistent with the act'and
with the lease terms as it results in a reduction of the7/8 working
interest by 0.0328 cents per Mcf and increases the 1½8 basic lease royalty
per Mcf by that amount. They also state that if the State of Louisiana had continued as the lessor there would be no question that the
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basic lease royalty would have been l/-S of the basic stated contract
price without any charge upon the tax reimbursement received by the
lessee pursuant to the tax reimbursement obligation of Transco.
Appellants, however, have not cited any specific examples or court
decisions which would show that the State of Louisiana would disregard any provision in a gas sales contract for reimbursement of taxes
due it in determining the contract sales price value for the gas in computing the royalty due it on a value basis. The fact that Congress
chose to relate the amount which would be due as an additional royalty
or payment to the United States under, section 6 (a) (9) to the anount
which would have been due to the State at the time of the enactment
is relevant simply in determining the amount of that additional payment or royalty. Under that provision of the act the obligation to
make the additional royalty payments is expressly upon the holder of
the lease. This is unlike the situation in the State of Louisiana where
the severance taxes are to be paid proportionately by the owners of
the natural resources at the time of severance. See Tecas, Co. v.
Fontenot, 8 So. 2d 689 (La. 1942). Thus, in Louisiana, lessors owning
fractional interests reserved as royalty must pay the severance tax in
proportion to their royalty interests, but, of course, if the State was
the lessor it was exempt from the tax. Id. However, regardless of
how the State would treat a tax reimbursement provision, the determination as to the 1/8 royalty due to the United States must be based
upon the jurisdiction which the United States has assumed over-these
leases, and not upon any hypothetical consideration as to what the
State might receive if it had jurisdiction over the lands.
Appellants argue that if the provisions 6f their leases did not require payment to the State of royalty based on their reimbursement
-from buyers of the taxes, then they are exempted from making any
such payment because of the "savings clause" embodied in section
6(b);(i) of the act. That "savings clause" provides as follows:
..

(b) Any person holding a mineral lease, which as determined.by the Secretary
meets the requirements of subsection (a) :of this section, may continue.to-maintain such lease, and may conduct operations thereunder, in accordance with
(1) its provision as to the area; the minera[s covered, rentals and, subject to the
provisions of paragraphs (8), (9) and (10) of subsection (a) of this section,
as to royalties and as to the term thereof * * and :(2) such regulations as
the Secretray may under section 5 of this Act prescribe within ninety days after
making his determination that .such lease meets the requirements of subsection
(a) of this section * * *. 43 U.S.C., 1958 ed., sec. 1335(b).

Section 5 of the act (id., sec. 1334) authorizes the Secretary of the
Interior to administer the provisions of the act 'relating to the leasing
of the outer continental shelf and to "prescribe such rules and regulations as may be necessary to carry out such provisions." The, "savings clause," therefore, made the terms of the lease subject to-the provisions of the act pertaining to royalties and also prescribed that they
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should be maintained under regulations issued by the Secretary. We
see, therefore, no basis for the appellants' contention that the lease
would have had to prescribe for a royalty on a reimbursement in order
for such reimbursement to be considered as the Director did, nor for
their contention that his, interpretation flouts the intent and purpose
of the "savings clause."Appellants also refer to regulation 30 CPR 250.100 (a) and contend
that it; also saves the lease terms as to royalties and that any interpretation of that regulation to the contrary would be in excess of delegated authority under the act. That regulation (see also 43 CFR
201.110 (a) to the same effect) simply makes it clear that the regulations under the act take precedence over any lease terms in conflict
with them except for those terms expressly mentioned in section
6 (b) (1) quoted above, which take precedence over any regulations.
Appellants allege that as the. lease here involved did prescribe a 8
royalty they met the requirements of the act and the only other requirement would be for the lessee to pay the additional royalty. They state
that the provision for the additional royalty should be limited to that
and nothing more as there is nothing which says that section 6(a) (9)
overrides all other provisions of the lease as to royalties or that such
an "in lieu of tax royalty" is added to the value of the gas for royalty:
I
purposes..
.Wie agree that the additional royalty provision should be considered
apart from the provision for the 1/8 royalty and should not affect that
royalty. However, we cannot accept the assumption upon which appellants have based all of their contentions, namely, that the value received for the gas is limited to the amount which they stipulated in
their contracts with the buyers to be the contract price, and that this
Deparment can look no further to ascertain whether other payments
to be made to the seller actually represent consideration for the gas
also. This assumption also is; reflected in the sample computations
they have included with their appeal. Appellants have not denied
that the reimbursement they are to receive from the buyer is part of
the consideration for the gas, other than by calling it an "in lieu of
tax reimbursement."'
This is the crux of the case. Appellants want to sell their gas to
Transco at the highest price that they can obtain. Transco wants to
buy the gas for the lowest price that is possible. The result of their
bargaining is that they have agreed on a price of 22.2625 cents per
Mcf. This price obviously represents the fair value of the gas. to both
parties. Twenty-two cents per Mcf is not the fair value of the gas,
for, appellants presumably are unwilling to sell at that price even
though Transco would undoubtedly be delighted to buy at that price.
Appellants are willing to sell only if they will receive a total return
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of. 22.2625 cents per Mcf. In the circumstances, it is impossible to
escape the conclusion that 22.2625 cents per Mcf represents the value of
the gas-for royalty computation purposes.
- It is immaterial that .2625 cent of the value is separately identified
as a- reimbursement to the seller for the additional or in lieu of tax
royalty; If this simple bookkeeping: device could have the efrect contended for by the appellants, it would be possible for them to break
down the so-called basic contract price of 22 cents per.Mcf into other
elements designated as reimbursements to the sellers for other items of
costs or expense that the sellers must bear. Carried to an extreme, but
a logical extreme under appellants' rationale, the basic contract price
could be reduced simply to the profit that appellants would make per
Mcf of gas sold, with all other payments to appellants being designated
as reimbursements to them for various items of cost or expense
At the time this Department gave approval to the continuation of
appellants' leases there, were regulations issued relating to the value
basis for computing royalties under the act. The determination by
the Geological Survey was made pursuant to such regulations. The
pertinent regulation, 30 CFR 250.64, provides as follows:
The- value of production, for the purpose of computing royalty, shall be the
estimated reasonable value of the product as determined by the supervisor, due
consideration being given to. the highest price paid for a. part or for a majority of
production of like quality in the same field or area, to the price received by the
lessee, to posted prices, and to other relevant matters. Under no circumstances
shall the value of production of any of said substances for the purposes of com-

puting: royalty. be deemed to be less than the gross proceeds accruing to the
lessee from the sale thereof or less than the value computed on such reasonable
unit value as shall have been determined by the Secretary. In the absence of
good reason to the contrary, value computed on the basis of the highest price
paid or offered at the time of production in a fair and open market for the major
portion of like-quality products produced and sold from the field or area where
the leased lands are situated will be considered to be a reasonable value.
(Italics added.)

In making -their negotiations for their sales contracts the appellants
were or should have'been aware-of this'regulation expressly providing
that the value basis must be-at least as much as the gross proceeds
which the lessee would obtain from the sale of the gas here. To say
that the reimbursement for the. additional royalty is not part of the
"gross proceeds" to: be received under their contracts would not be
realistic, for if there were no reimbursement provision the lessees
would still, have to pay the additional royalty, taking it out of their
working interest share of the production. With the. reimbursement
provision they are receiving an additional compensation for the production from their leases. The practical result of appellants' contentions would be that they, rather than the United States, could determine the value of production simply by allocating the value they will
receive under different categories designated as being other than the'
"price," yet all relating to the production. There is nothing in the
act or its legislative history which would suggest that, this was
intended..
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lIt may be. noted that in applying for. continuation of the leases
under the act the appellants agreed to comply with all "reasonable
requirements the-. Secretary. of the. Interior may deem necessary
to protect the interest of the-United. States." (See paragraph 11 of
Certificate of. Compliance.) Certainly, assuring that a proper return
tnder the royalties.provided for by the act under the leases maintained pursuant -to it is a matter of. interest to the United States.
In this respect,. discussion by the court in California Conpanry v.
Udall, 296 F. 2d 384. (D.C. Cir. 1961), is relevant here although the
case arose under section- i of the Mineral Leasing Act of 1920, as
anended (30 U.S.C., 1958 ed., sec. 226(c)), providing that oil and
gas leases "shall be conditioned upon the payment by the lessee of
a royalty of 121/2 per centum in amount or value of the production
removed or sold from the lease." In upholding the determination by
the Secretary of the Interior as to the value of gas for the royalty
base, the court made the following comments which seem as applicable
to the situation here under the Outer Continental Shelf Lands Act
as to that under the Mineral Leasing Act:
The purpose of the Mineral Leasing Act was not to obtain sales for the gas
from these reserves on Government land at any price. The Act was intended
to promote wise development of these natural resources and t obtain for,
the public a reasonable financial return on assets that "belong" to the public.
The Secretary of the Interior is the statutory guardian of this public
interest * * *

D

-

To protect the public's royalty interest he may determine that minerals are
being. sold at less than reasonable value * * *. He- may also establish "reasonable values" for royalty purposes. *
E
An administrative official charged with the duty of administering a specific
statute has a duty to determine as an initial and administrative matter the
meanings of terms in that statute * * *. We are of opinion that the Secretary has authority to define for- administrative purposes the "production" to be
valued, and we- are unable to find that he has abused his discretion in this
case. 296 P. 2d 388.

Also of interest is an earlier case upholding the Secretary of the
Interior's authority to determine the value of royalty oil in lieu of
receiving it in kind. due under a lease issued and extended under the
Mineral Leasing Act of 1920 (30-U.S.C., -1958 ed., sees. 181 et seq.),
United States v.. Ohio Oil Co., 163 F. 2d 633 (10th Cir. 1947), Gert.
denied, 333 U.S. 833, rehearing denied, 333 U.S. 865. In that case
the Secretary designated a minimum value of royalty oil in excess: of
the contract price atwhich the oil.was sold by the lessee.
Both of these cases illustrate the Secretary's authority to determine the value of. the mineral products for purposes of computing
the specific royalties prescribed by statute. The fact that the leases
here were issued by the State and then recognized by the United
States under a specific- enactment does not reflect any difference in
this case since the provisions of the act govern the lease, and the regu]ations with respect to the royalties must be held to apply to the determination as to those royalties. Consequently, with respect to the
first question raised by this appeal, we find that the determination
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by the Geological Survey that the reimbursement for the additional
royalty is part of the gross proceeds for the sale of the gas is reasonable and proper.
The second question raised by this appeal may be disposed of briefly.
since much of the foregoing discussion relates to issues which are also
determinative to it. This question involves the "Settlement Agreement," approved by the Federal Power Commision, between Transco
and the appellants as to gas sales for a moratorium period from July
1, 1962, to June 30, 1967, while a dispute as to the State and Federal
jurisdictional boundaries is being settled. As to gas not subject
to the taxing jurisdiction of the State of Louisiana, the agreement
provides that* the total amount per Mcf paid by Transco for gas delivered from
such properties shall be 19.0 cents per Mcf, inclusive of reimbursement of payments required under Section 6(a) (9) of the Outer Continental Shelf Lands
Act.

The Geological Survey held that the royalties to the United States
under this agreement were to be computed on the 19.0 cents per Mcf
to be received by appellants. They contend, however, that the "Basic
Contract Price" is 18.7375 cents per Mcf with an "In Lieu of Tax
Royalty Obligation" reimbursement by Transco of the 0.2625 cents.
Their contentions are based on the assumption that their contentions
on the first question are correct and that regardless of the fact that
the price is stated in one amount it was the intent of the parties to
that agreement to establish, and that they did establish, a total "Settlement-Price" which comprelended both the basic price and the reimbursement. Therefore, they contend that the language of the agreement actually shows the dual nature of the value received and should
so be considered in computing the royalty.
We agree with the Geological Survey that the total amount of
19.0 cents should be used and that no deduction should be made for
any reimbursement to the seller for the additional royalty 'due under
section 6(a) (9) for the same reasons as stated concerning the first
question.

The appellants have requested an oral hearing on their appeaL In
view of the fact that they have filed an extensive brief in support
of their appeal and that they have exhaustively argued their position before the Director and in a voluminous exchange of correspondence with the supervisor, it is not apparent that oral argument would
add anything new to the:consideration of this case.
Accordingly, pursuant to the authority delegated to the' Solicitor
by the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the request for oral argument is denied
and the decision appealed from is affirmedE
ERNEST F. ROm,
Assistant Solicitor.
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Oil and Gag Leases: Unit and Cooperative Agreements-Oil and 'Gas Leases:
Production-

'1

Elimination of a portion of a lease, comnitted to a; producing .unit plan
from, that unit does not cause or permit a segregation of. the eliminated
. . portion into a new and distinct lease. The eliminated portion of the lease
and the portion which remains unitized continue to form' one lease. Qonsequently, the term of the. eliminated portion will continue coextensively
with the term of the portion still committed. to the unit plan so long -as there
is-production anywhere on the lease. It is not material.thatthe production
is constructive with respect to the lease and not actually within the leasehold.

Oil-and Gas Leases: Unit and Cooperative Agreements

-

.

'

S6ction 17(j) (forierly' section 17b)' of the Mineral Leasing.;A-ct of 1920, as

amended, contains no authority for the Department to segregate a unitized
lease into separate leases upon its partial elimination from a unit plan by
reason of contraction of the unit area.
-

Oil.,and Gas Leases: Generally-Regulations: Validity
When a Departmental regulation is inconsistent with, and without the provi.- sions of, the law, it is invalid and will not be followed.
APPEAL FROM STATE LAND OFFICE

Continental Oil Coompany hass appealed from a decision of the
ColoradoLand Office, dated December 22,1961, as amended by decision
dat ed February. 12, 1962, which held that the terms of the above-noted
oil and gas leases as to the lands eliminated from the McCallun Unit
Area by contraction approved effective January1, 1961, are extended
for two years from the contraction or to January 1, 1963, and for .so
long thereafter as oil or, gas is.'produced inpaying quantities..
L.,Leases Colorado 0215, 0833, 0946. and. Denver 028961, were issued
effective March 1, 1950, March 1,1951, September ,I1950, and April 5,
1939,.respectively. The ands .involved in these leases were committed to the McCallum Unit approved December-29, 1952.
,The appellant contends,' in. substance, that the decision appealed
from is in error in holding that actual production is necessary.to extend
any lease as to the lands, contracted out of a unit as constructive production is the same as actual production.. It is, also, contended that
the decision would be correct if the entire leaseholds had been excluded
from the unit; however, since only portions thereof were so contracted
and production within the unit is constructive production with-regard
-

iNot
In chronological order.

70 I.D. No. 11
714-972-64--1
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to the retained portion of the leases in the unit, such constructive production is sufficient to warrant extension of the portions of the leases
eliminated from the unit for the life of production continuing in the
unit.
Section' of the act of August 8, 1946 (60 Stat. 952) amended Section 17- of the Mineral Leasing Act to provide as follows.:
* * * Any other lease [other than a 20 year lease] * * * which is committed
to any such [unit] plan e * * shall continue in force and effect as to the land
committed so long as the lease remains subject to the plan, * * *. Any lease
which shall be eliminated from any such approved or prescribed plan, * * * and
any lease which shall be in effect at the termination of any such approved or
prescribed plan, * * shall continue in effect for the original term thereof, but
for not less than two years, and so long thereafter as oil or gas is produced in
paying quantities.

With the 1946 amendment of the Mineral Leasing Act the regulations were enlarged by Circular 1624 (11 F.R. 12956, October 28, 1946).
to provide in pertinent part:
* * * Any lease or portion thereof eliminated -from any * *i *unit
plan * * * shall continue in effect for the original fterm of the lease, or for two
years after its elimination from the plan *
whichever is the longer, and so
long thereafter as oil or gas is produced in paying quantities..

This provision has remained the same to the present time. 43 CFR
192.123.
The leases in question were fully committed to the unit agreement.
Production 'was had in paying quantities on the unit prior to the
expiration date of the terms of the leases, and consequently they' were
to coitinuef'or thelife of the unit plan.i Solicitor's
inion
M-36629,
69' LD. 110 (1962). Subsequently, portions of these leases were eliminated from the unit plan.` But, the portion of a lease eliminated
from a unit plan cannot 'be segregated into a separate lea'seupon such
partial elimination. Solicitor's Opinion M 6592 (January '21,1960).
It remains an integral part of th original lease and continues to have
the same lease term. There is no authority under the law to change
the term.' Cf.- Opinion of the Chief Counsel, Bureau'of Land Managemnent (December 18, 1953).
The Department has never varied from 'the position that a producing
lease would be continued in its entirety so long as production in paying
quantities continued on'the lease'; i.e., production anywhere on a lease
is sufficient t continue the entire lease. 'Cf. Seaboard Oil Company,
4 I.D. 405'410-411 (1957) . 'And, in the present case; there is production on the leases'in' question precisely because there is production on
the unit. Thus, it follows that, since the eliminated portions of the
leases cannot be segregated into separate leases and they etain the

-
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same lease terms as the portions of the leases committed to the unit
agreement, the terms of the eliminated portions will continue coexten,sively with the terms of the leases as to the lands committed to the unit
plan so long as there is production anywhere on the lease. It is not
material that the production is cohstructive with respect to these leases
and not actually within the leaseholds.
Since the Departmental regulation in. question is. inconsistent with,
and without the: provisions of, the law, it is invalid and will not be
followed. Cf. UnitedStates v. Morehtead,243 U.S. 607 (917), Forbes
v. United States, 125 F. 2d 404 (9th Cir. 1942).
Accordingly, the decision appealed from is reversed, and the leases
in issue are held to continue in force and effect in their entirety for the
life of production continuing in the unit.
KARL S. LANDS 2OM, Director.

Approved:
STEWART

L. UDAiL Secretary
CHARLES LEBELLEN

A-29644

n

Decided Aovember5, 1963

Rules of Practice: Appeals: Statement of Reasons-Rules of Practice:
Appeals: Extensions of Time-Rules of Practice: Appeals: Service on
Adverse Party'
Where an appellant files a timely request for an extension of time to file a
statement of reasons in support of his notice of appeal and- files a statement
within the extension of time requested, although the request for extension
is misfiled and not acted upon prior to the filing of the statement, the
request may subsequently be granted, thus making timely the filtig of
the statement of reasons and, service of a copy of the statement on an
adverse party.

Alaska: Homesteads Homesteads (Ordinary): ontests-Homesteads (Ordinary): Settlement- Rules of Practice: Private Contests
Although the rights of a homestead settler on public lands covered by an
existing entry attach instantly on the relinquishment of the prior entry and
are superior to those of settlers oriapplicants initiating their rights later,
such a settlement is nevertheless subjeet to the superior right of a contestant who secures the cancellation of the entry.

Alaska -Homesteads-Homesteads (Ordinary) Contests-Rules of Practice:
Private Contests,
An allegation in.a private contest complaint filed immediately after the end
of the second entry year which charges that the entryman failed to have
under cultivation 'A6 of the acreage meets the requirements of the regula-

476

DECISIONS OF THE; DEPARTMENT

OF THE INTERIOR

[70 I.D.

tion that a contest complaint must allege in clear and concise language
the facts which constitute the grounds for the contest.
APEAL FROM THE BUREAU OF LAND XANAGEMENT

Charles Lewellen has appealed to the Secretary of the Interior from
a decision of the Division of Appeals, Bureau of Land Management,
dated April 19, 1962, which affirmed a decision of the Fairbanks land
office, dated September 21, 1961, rejecting his: homestead application
because the land was occupied under a prior settlement claim.
On February 3, 1958, Lewellen filed a contest complaint against the
homestead entry of Roy N.. Mikel, Fairbanks 013019, allowed on
February 2, 1956, covering land; described as the NEY4 sec. 20, T.
1 S., R. 1 W., Fairbanks Meridian, Alaska. Bernard E. Darling filed
a junior contest against the entry on March 6, 1958. On March 20,
1958, Mikel filed a relinquishment of his entry, and Lewellen immediately filed an application to enter the land. Darling protested allowance of this application.
In a decision dated May 6, 1958, the land office canceled the Mikel
entry and allowed each of the contestants to file an application to enter
the land and provided for a hearing to permit the junior contestant
to prove his charge of'collusion between the senior contestant and
the entryman. Accordingly, on May 14, 1958, Darling filed an application to enter, Fairbanks 019620. Lewellen's application of March 20,
1958, was deemed sufficient to meet the requirements of the above decision as to exercising a. preference right.. By decision dated November 26, 1958, after a hearing on the matter, the hearing.examiner held
that the evidence presented'by Darling of fraud-and cllusion between
Lewellen and Mikel was insufficient and dismissed the contest. On
appeal, this decision was affirmed by the Director, on November 3,
1959. An appeal to the Secretary was found to be defective and was
not considered on the merits.
The contest was closed, but the required notice of cancellation and
award of preference right to Lewellen was not made. Further, because of the relinquishment by Mikel, neither the merits of the two
complaints against Mikel's entry nor the status of the land at the time
of the contest were considered.,'
On April 26, 1961, Darling filed a notice of location of settlement
on the land under the homestead law. He stated that he had settled
on the land on July 21, 1957,-and explained. in an accompanying letter
that he is the son-in-law of Henry J. Ernst, who had had an entry on
the land but whose entry had been canceled as the result of a contest
brought by Mikel. Darling stated that although Ernst's entry' had
been canceled and Mikel's entry was -allowed on February 2, 1956,
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Ernst continued to reside on the land and then on July 21, 19.57, sold
his house and improvements to Darling. Darling thereafter resided
on the land and he claimed that his settlement rights attached to the
land the moment Mikel relinquished his entry on March 20, 1958.
The Bureau decisions sustained his contentions.
Lewellen contends, in his appeal to the Secretary, that Darling had
an election of remedies before the trial examiner, that he could have
asserted his rights as a settler but that he elected to resist solely on the
allegation of collusion, and that there was no collusion found by the
examiner. He contends that since the issue of collusion was determined the doctrine of res judicata governs. He alleges, further, that
the Bureau decision is not predicated on any evidence showing that
there was a valid settlement on the part of Darling on the land, as
against Lewellen.
Darling, in his answer to the statement of reasons submitted by the
appellant, contends that the appellant's statement of reasons was filed
late in the office of the Secretary and he requests that the appeal be
summarily dismissed. He also asserts that service on him of a copy
of the statement was not timely made.
Lewellen's statement of reasons was due on June 18, 1962. On that
day he timely filed a request for extension of time to July 5, 1962,
to file his statement. The request was misfiled and has never been
acted upon. Lewellen nonetheless filed his statement of reasons ol
July 9, 1962, apparently mailing it on July 5, 1962. Had his extension been granted, the filing would, have been timely. 43 FR
221.92 (b). Since undoubtedly the extension would have been granted
and Lewellen's request is still pending, it is hereby granted. Service
of a copy of the statement on Darling on July 6, 1962, was therefore
timely, and all questions of procedural compliance by Lewellen are
eliminated from the case.
The decisions below were based on the finding that Darling's settlement gave him rights as a settler superior to Lewellen's preference
right as a successful contestant and that Lewellen's contest affidavit
was inadequate, was subject to summary dismissal, and earned him
no rights under the contest.
If these conclusions are incorrect, then Lewellen would be entitled
to make his entry and his contentions that Darling was barred under
the principle of res judicata from asserting these issues would be
immaterial.
In support of its finding, the decision of April 19, 1962, relied upon
cases holding that a settler who made settlement during the life of an
entry takes precedence, upon the relinquishment of that entry,, over a
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later settlement or application for entry. Ernest J. Aekermann, Clifford V. Young,; A-29349 (July 26, 1963), and cases cited therein.
While this proposition is sound, none of the cases cited involved the
respective rights of, a contestant and a settler. In cases considering
specifically such a conflict, the' Department has long and uniformly
held that a settlement on land covered by an entry of another is subject
to the superior right of a contestant who secures the cancellation of the
entry. Paulsonv. Richardson, 8 L.D. 597 (1889); Gilmore v. Shriner,
9 L.D. 269 (1889) ; Sproat v. Durland, 21 L.D. 474 (1895) ; Hodges
et al. v. Colcord, 24 L.D. 221 (1897) ; Vine v. Cliff, 24L.D. 432 (1897).
Accordingly, as these cases establish, Lewellen's rights as a contestant
take precedence over those of Darling as a settler.
The remaining issue is whether Lewellen's contest complaint met the
requirement of the pertinent regulation, 43 CFR 221.54, that it state
in clear and concise language the facts constituting the grounds of the
contest. The only allegation in Leweflen's complaint was:
That the above Homestead entry, Serial No. W019, should be cancelled because of the following reasons: Failure to have under cultivation lth
acreage. (Italic words inserted:by contestant on printed form.)

of the

Since the complaint, as appears from the dates set out in it, was
filed immediately after the end of'the second year of the entry, it seems
that Lewellen's allegation is a plain statement that Mikel, the entryman, had not satisfied the requirement of the homestead act that not
less than i/16 of the area of the entry be cultivated beginning with the
second year of the entry. 43 U.S.C., 1958 ed., sec. 164. In a some:what similar case, it has been held that a complaint alleging "not
oenough cleared land. 8/2 tor9 acars and unculevated or planted
,except this year" [sic], filed just prior to the end of the fifth entry year,
asserted as a minimum that the entryman had not cultivated more
than 81/2 to 9 acres during the second, third, or fourth' years of his
entry and, thus, satisfied the regulation. Earl D. Deater v. John C.
Slagle, A-28121 (May 24, 1960)'. Cjf. Scheele v. Dockery, 68 I.D. 100
(1961). There is no question'but that the entryman understood the
complaint, for in his answer he said he had 10 acres cleared and sought
to explain his failure to do more than that.
Darling's charge, it is noted, gave as the only reason for cancellation
of Mikel's entry:
*
* That the entryman contestee, Roy Mikel, has wholly failed and neglected
to cultivate not less than one sixteenth of the area of his entry, beginning with
*
the second year of the entry ;*

Except for the reference to the entry year, Darling's allegation is
essentially the same as Lewellen's. It is difficult to see how the
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charge based on failure to comply with the cultivation requirement
could be more specific. It is not simply a statement of a conclusion
(of. Fosdick v. Shacklef ord, 47 L.D. 558 (1920)) but says plainly
in what manner the entryman has been derelict-that he failed to
cultivate one-sixteenth of his entry-and informs the contestee of
what facts he will have to meet at the hearing.
Accordingly, it is concluded that it was improper to hold Lewellen's
complaint defective and subject to summary dismissal.
Thus, neither of the grounds upon which Lewellen was denied
his preference right is found valid. Consequently, there appears to
be no reason to deny him the preference right due a successful
contestant.1
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a)., Departmental
Manual; 24 F.R. 1348), the decision of the Division of Appeals,
Bureau of Land Management, is reversed, and the case is. remanded
for further proceedings consistent herewith.
ERNEST

F.

ox,

-

Assistant Solimtor.D
APPEAL OF VITRO CORPORATION OF AMEEICA
IBECA-376

Decided Novenmher 7, 1963

Contracts, Appeals-Rules of Practice:'Appeals: Statement of Reasons
In determing whether a notice of appeal from a decision of a contracting
officer states with sufficient particularity the- grounds. of the appeal, the
notice is to be read in, conjunction with documents contained in the appeal
file that are referred to in the notice.

Contracts: Appeals-Rules of Practice: Appeals: Dismissal.,
The n mailing of a supporting brief in a contract appeal to the Board
of Contract Appeals instead of to the contracting officer is not so fundamental an error as to necessitate dismissal of the appeal.,
BOARD OF CONTRACT APPEALS

Department Counsel has moved to 'dismiss, apparently, on the following grounds: (1) The notice of. appeal "is patently and grossly
insufficient to constitute compliance": with 43 CkI 4.5(a), and "this
1 When a relinquishment is filed after a contest has been initiated, it is presumed. that
the relinquishment is a result of the contest and the contestant earns. his preference-right,
9
unless it canbe shown that theaffidavit of contest was not. good and sufficient", or that
the contest charge was not true, or that the contestant was not a-qualified applicant, or
that the land is not subject to his application. Zlig v.. Milburn, 67,I.1D. 136 (,960h
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requirement is jurisdictional"; (2) Appellant failed to comply with
the requirement of 43 CFR 4.5 (b) in that the-supPorting brief was
not filed "with the contracting officer, addressed to the Board."
The notice of appeal states that the "Findings of Fact and Decision
are erroneous because, nter alia, they do not provide the equitable
adjustment in price, pursuant to Articles 3 and 4 of the General
Provisions. of the contract, to which contractor is entitled, as set
forth in contractor's letters of December 22, 1961, and July 24, 1962,
which letters are attached to the said Findings of Fact and Decision." The letters mentioned specify in considerable detail the
grounds for the claims that form the subject of this appeal. When
what is said in them is compared with the Findings of Fact and
Decision, the reasons why the contracting officer's determinations
are deemed erroneous by appellant become clear. Such an incorporation, by reference in the notice of appeal, of reasons stated in documents forming part of the appeal file is adequate to meet the
requirement of 43 CFR 4.5 (a), and the Board has so held.- While the filing of a notice of appeal is "jurisdictional," 2 the filing
of a supporting brief is not, 3 as 43 CFR 4.16 clearly indicates by stating: "The Board may grant extensions of time except with respect to
the filing of the notice of appeal."
The cases cited by Department Counsel are not in point. In Gil4
lepie,
the notice of appeal did not specify any grounds for the appeal,
either within its own four corners or by reference, and no supporting
brief at all was filed. Moreover, the claimant had previously executed
a release without any reservation. In Leffel, 5 the Board could not
determine the issues from the submitted papers such as claim by contractor, contracting officer's decision, etc., and appellant failed to reply
to an order of the Board that cause be shown why the appeal should
not be dismissed.
The circumstances concerning this appeal are quite different. The
notice of appeal was adequate, and the filing of a supporting brief
was optional with appellant. The Board had extended the date for
filing the brief (43 CFR 4.5(b)) until October 21, 1963. Appellant
1

I MiZand Constructors, Inc., IBCA-272 (May 3, 1961), 68 I.D. 124, 61-1 BCA par. 3012,
3 Gov. Contr. 358(c); Weldfab, Inc., IBCA-268 (April 11, 1961), 68 I.D. 107, 61-1 BCA
par. 3005, 3 Gov. Cntr. 298(k); General Ecavating Company, IBCA-188 (August 15,
1960), 60-2 BCA par. 2754, 2 Gov. Contr. 469; flora Construction Company, IBCA-180
(March 2, 1959), 59-1 BCA par. 20,91, 1 Gov. Contr. 214.

2
Leuis Construction Company, IBCA-340 (July 3, 1963), 70 I.D. 352, 1963 BA par.
3779, and numerous decisions cited in its f. 5; The CardeZ Company, IBCA-384 (September 3, 1963).
3Flora Construction Company, IBCA-180, fn. 1 upra.
4 T. B. Gillespie Construction Company, IBCA-333 (December 13, 1962)~1962 BCA par.
3599, GyV. Contr. 22(b).
6 The James Leffel Company, IBCA-214 (June 20, 1960).
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has-submitted in duplicate a supporting brief, addressed to the Board.
While the brief was mailed to the Board, instead of to the contracting
officer, the Board has held numerous times that such a misdirection is
not fatal.6 Further, since hearing has been requested, in cases such as
the present one, Bianciw 7 requires the production of a full administrative record by the Board.
For all these reasons the motion of the Department Counsel to dismiss is denied.
A copy of appellant's brief will be forwarded to Department Counsel by the Board simultaneously with the issuance of this opinion.
The 30 days (43 CFR 4.7(b)) in which Department Counsel must
transmit the appeal file, statement of the Government's position, and
supporting brief, will start on the date of the receipt of this opinion.
PAUL H. GANTT, Chairman.
HMEBERT

J. SLAUGHTER, Member.
NADGE V. RODDA
LOCKHEED PROPULSION COPAN

A-29483

Decided November 12, 1963

i

-

Public Sales: Award of Landsi
When two preference right claimants cannot come to an agreement as to the
division of land, it is proper for the land office to award all of the tract to
one claimant when considerations of topography, desirable use, land pattern,
accessibility and need for the land favor the one claimant.
Regulations: Interpretation-Public Sales: Preference Rights
Where an applicant is to be deprived of a statutory preference right because
of his failure to comply with the requirements of a regulation, that regulation should be- so clear that there is no basis for the applicant's noncompliance therewith.
Public Sales: Preference Rights
The regulation requiring a corporate purchaser to furnish a copy of its articles
- of incorporation does not clearly require that the material be furnished
6

In Henly Construction Company, Inc., IBCA-165 (March 18, 1959), 59-1 CA par.
2109, 1 Gov. Contr. 214, the Board held that it "cannot regard the misdirection of the
supporting brief as a dereliction so serious in its implications as to justify the dismissal of
a timely appeal otherwise properly taken." Accord: Bushman Construction Company,
IBCA-193 (April 23, 1959), 66 I.D. 156, 59-1 BCA par. 2148, 1 Gov. Contr. 312 (Mailing
of notice of appeal to Board instead of to contracting officer "not jurisdictional" defect)
Larsen-Meyer Construction o, IBCA-55 (November 24, 1958), 5 ID. 463, 58-2 BCA
par. 1987 (Mailing of appeal to Department Counsel instead of to contracting offlder not
fatal).
7 373 U.S. 709 (1963).
714-&72-64-2
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within 10 days after the corporation is declared the purchaser, and a corporation will not be held to have lost its preference right for failure to submit the material within the 10-day period.

Public Sales: Applicants.
When a corporation which is declared the purchaser at a public sale is wholly
owned by a parent corporation, it will be required to furnish the statement
required by 43 CFR 250.12(b) (1) showing the extent of control of-the stock
of the parent corporation by aliens or persons having addresses outside of
the United States as though the parent corporation were the purchaser.
APPEAL PROM THE BUREAU OF LAIND KANAGEMENT

-Mrs. Madge V. Rodda has appealed to the Secretary of the Interior
from a decision of the Division of Appeals, Bureau of Land Management, dated'February 2, 1962, which affirmed a Los Angeles land'office
decision, dated: Octobr 13, 1961, awarding all of a 320-acre tract,
offered for public sale on July 25, 1961, and for which she had asserted
a preference right claim, to the other preference claimant, the Lockheed Propulsion Company, formerly the Grand Central Rocket Company. Since the two claimants could not come to an agreement as to
the division of the land, the acting manager made the award pursuant
to 43 CFR 250.11 (b) (3).
The appellant alleges; .inter alia, :that, Lockheed has not complied
with the requirements of regulation 43 CFR 250.12(b) (1) in that it
did not file a certified copy 'of its- articles of incorporation within 10
days after being declared the purchaser and did not, within the same
eriod, furnish a statement of the percentage of each class of 'its stock
and of all of its stock owned oi controlled by or.on behalf of persons
whom the corporation knowvs or has reason to believe to be aliens or
who have addresses. outside of the United States, indicating which
classes of stock have voting rights.
..
The evidence has been carefully reviewed and it is concluded that
the. award of all of.the land to Lockheed was,, on the basis of topography,. desirable land use, land pattern, accessibility and the need. for
the land, a proper award. This leaves then only the consideration of
whether Lockheed is disqualified as a' preference right. claimant.
As to the apppllant's contention that Lockheed has,.not metthe
requirements of 43 OFR 250.12(b) ( ) because a copy of its articles of
incorporation was filed subsequent to the 10-day period referred to in
the regulation, the reguation reads as follows:
.
(b) (l) Unless he has previously done so, the purchaser must, within 10 days
after he has been so declared, file with the manager a statement of his citizenship, or if a partnership, a statement of the citizenship of its members If the
purcha
is a
incorporated association, a statement must be. filed showing.
the citizenship of each member. A corporation is required to file a certified
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copy of its articles of incorporation showing that it is organized under the laws
of the United States, or of some State, Territory or possession thereof, and that
it is authorized to acquire and hold real estate in the State or Territory in
which the land is situated, and it must furnish a statement showing the percentage of each class of its stock, and the percentage of all of its stock, which is
owned or controlled by or on behalf of persons whom the corporation knows to
be or has reason to believe are aliens, or who have addresses outside of the
United States, indicating which classes of stock have voting rights. If more
than 10 percent of the voting stock, or of all of the stock, is owned or controlled
by or on behalf of such persons, the corporation must give their names and addresses, the amount and class of stock held by each, and, to the extent known
to the corporation or which can be reasonably ascertained by it, the facts as
to the citizenship of each such person. 43 CFR 250.12.

Lockheed was declared the purchaser in a decision of the land office
dated October 13, 1961, which was served on Lockheed on October 18,
1961. It filed its articles-of incorporation on November 13, 1961, more
than 10 days after it was notified that it had been declared the
purchaser.
However, a reading of the regulation shows that the 10-day period
is referred to only in the first sentence of the regulation which refers
to a purchaser who is an' individual or partnership. It does not appear in the third sentence which requires a corporation to file a copy
of its articles of incorporation. Although it may have been the intent
that all filings required by the regulation must be made within a 10-day
period, it cannot be denied'that the regulation is not clear on this
point. The Department has frequently held that where an applicant
is to be deprived of a statutory preference right because of his failure
to comply with the requirements,of a regulation, that regulation
should be so clear that there is no basis for the applicant's noncompliance therewith. See Donald C. Ingersoll, 63 I.D. 397 (1956), and
cases 'cited therein. Thus Lockheed will not be held to have lost its
preference right for failure to file its articles of incorporation within
the 10-day period.i
As to the appellant's contention that Lockheed has not met the
requirements of the same regulation because it has' not shown how
much of its stock'is controlled by aliens or persons who have addresses
outside of the United States, Lockheed filed with its articles of incorporation on November 13, 1961, a copy of an amendment of its articles
changing the name of the corporation from its former name of Grand
Central Rocket Company to its present name. In the amendment it
was stated that the 'sole stockholder of the company was Lockheed
Aircraft Corporation, and in its consent to the amtendment the latter
company stated that it was a California corporation. Thus it seems
evident that Lockheed complied literally with the regulation.
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It is clear, however, that the purpose of the regulation is to ascertain whether a purchaser is an alien, if an individual, or controlled
by aliens, if other than an individual, so that the Secretary may give
consideration to whether the purchaser should be allowed to buy the
land. See 43 CFIR 250.12(b) (2). It is apropriate, therefore, in cases
where the purchaser is a corporation which is wholly owned by another corporation that the corporate veil be pierced in order to determine whether the corporate purchaser is in fact controlled by
aliens. Accordingly, Lockheed will be allowed 30 days from the date
of this decision in which to furnish to the land office the information
which would be required by the regulation if Lockheed Aircraft
Corporation were the purchaser.
The other allegations made by the appellant have been considered
but they are found to be without merit.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manuel; 24 F.R. 1348), the Bureau decision is affirmed and the case
remanded to it for such further action as is necessary or appropriate
in view of this decision.
EDWARD WEINBERG,

Deputy Solicitor.
A. M. CULVER, JOHN F. PARTRIDGE, JR., AND DUNCAN MILLER.
A-29494
A-29522
-A-29692

Decided November 14,1963

Oil and Gas Leases: Applications
When copies of an oil and gas lease offer in the number specified in the
applicable regulation are prepared on the proper form and in one operation
by the use of a typewriter and carbon paper, the offer is not to be rejected
because some of the copies are found to be illegible.

Words and Phrases
Copies. An oil and gas offer is not to be rejected on the ground that the
requisite number of "copies" has not been filed merely because some of the
copies are found to be illegible,
APPEALS PROM THE BUREAU OF LAND MANAGEMENT

A. M. Culver, John F. Partridge, Jr., and Duncan Miller have
appealed to the Secretary of the Interior from decisions of the Division of Appeals, Bureau of Land Management, affirming the rejection
of their oil and gas lease offers by the Wyoming land office.
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Culver's offer (Wyoming 0164443) is for a lease on public land pursuant to section 17 of the Mineral Leasing Act, as amended (30 U.S.C.,
1958 ed., Supp. IV, sec. 226). The Partridge offer (Wyoming-A
0157075) and the Miller offer (Wyoming-A 0111810 (Nebraska))
are for leases on acquired lands pursuant to the Mineral Leasing Act
for Acquired Lands (30 U.S.C., 1958 ed., sec. 351 et seq.). Each
offer was filed on the appropriate form and in each case the required
number of copies of the form was filed.
The offers were rejected because, in Culver's case, less than five
legible copies were filed, and, in the other two cases, because less than
seven legible copies were filed.
The land office found that only the original ribbon copies of the
Culver and Partridge offers are legible.
In affirming the rejection, the Division of Appeals held that, although the regulations do not expressly provide that the copies of
the offers required to be filed must be legible, this is implicit in the
regulations and that the legal effect of the filing of illegible copies
is the same as filing less than the required number of copies. It found
that the original ribbon copy of Culver's offer is clearly legible but
the carbon imprints on the remaining four copies are less distinct and
that on two carbon copies parts of the description cannot be deciphered without a question as to their accuracy and reference to a
legible copy for identification of the lands described. It found that
none of the six' carbon impressed copies of the Partridge offer can be
read completely with any degree of certainty and suggested that
if the impressions obtained from the use of carbon paper are not
clear, legible reproductions the use of carbon paper is not desirable
and such carbon copies should not be accepted. In Miller's case, the
Division of Appeals affirmed the rejection on the basis of its decision
on the Partridge offer.
The appellants contend that all copies of' their offers were legible
when filed and that they complied with the applicable regulations
when they filed the number of copies specified in those regulations.
Miller points to the fact that his offer, filed more than a year and 9
months prior to its rejection for illegibility, had previously been rejected for another reason and suggests that the passage of time or some
foreign substance with which the copies came in contact in the land
office may have weakened the plainness of the carbon copies. The
appellants contend that if the land office did not consider the copies
legible it should have notified them at once in order to give them
the opportunity to correct the deficiency without loss of priority.
They also contend that what may be legible to one person may not
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be legible to another. In support of this argument they point to
the decisions' on the Culver offer, wherein the land office found only
the original ribbon copy legible and the Division of Appeals found
the land description on only two of the copies illegible.
Insofar as material to these appeals, the regulations goVerning the
.filing of oil and* gas lease offers for' public lands and; for aquired
lands are, except for the number of copies required to be filed and
the form of offer to be usedi essentially the same and are set forth in
43 CFR 192.42 and 200.8.
43 CFR 192.42 provides in part as follows:
(a) To obtain a non-competitive lease an bffer to accept such lease must be
-made on Form 4-1158 * * * or on unofficial copies of that form in current use:
Provided, That the copies are exact reproductions of one page of both sides
of the official approved one page form; and are without additions, omissions or
other changes oradvertising. * * -*
(b) Five copies of Form 4-1158, or valid reproduction thereof, for each offer
to lease shall be filed . * * *. If less than five copies are filed, the offer will not
be rejected * * * until 30 days from filing have elapsed and if during that
period the remaining required copies are filed, the offeror's priority will date
from the date of the first filing. If: the additional copies are not. filed within
the 30-day period, the offer willbe rejected.and returned and will afford no
priority to the offeror. * * *
(c) The offeror shall mark one of the copies first filed at the top with the word
"original." * * * If there is any variation in the land descriptions among
the five copies, the copy marked "original" shall govern as to the lands- covered
by the lease.
(d) Each offer must be filled in on a typewriter or printed plainly in ink * *
*

'-

.

*.

.

*

-

* ;

(g) (1) Except as provided in subparagraph (2) of this paragraph, an offer
will be rejected and returned to the offeror and will afford the applicant no
priority if:
*:

4*

.*

*:

*

.

*-.i

*
.

.

*

:

*

(vi) Les than five copies of the offer are filed and the copies lacking are not
received in the land office before the expiration of 30.days from the date of
receipt of the copies first filed.

43 'CFR 200.8' contains substantially identical provisions and, in
fact, incorporates, some of the above provisions except that seven
copies are required on Form 4-4196. 43 OCFR 200.4, 200.8(d).
The Bureau has interpreted the regulation'to mean that a copy of
an off er is not a copy within the meaning of the regulation if it is
illegible in any respect. As a consequence, if a total of five or seven
legible copies; as the case- may be, is not' filed within 30 days from
the date of first filing, the offer must be rejected. Although this is a
possible interpretation, I do not believe that it is the only one that can
be given to the regulation. I think that the word "copy" does not have
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a precise meaning and that th regulation. itself evidences, ,that the
word isnot used ina.precise sense.-i
To begin with,. paragraph (a) permits unofficial "copies' .of Forw
4-1158 to be used provided that they are "exact reproductions".of the
form.., This clearly indicates, that, "copy" is not. used toiean an
exact. reproduction;. otherwise the proviso would not be necessary.
This- is further indicated by the fact that the required, copies can be
filled in by pen and ink. . It. is hardly likely that each, copy so coie
pleted will be filled in exactly the same so far. as the writing, is concerned. Thus "copy" means something less than an exact reproduction.

Paragraph (c). of the regulation provides that if there is a variation
the land description -"among the .five copies" the. copy marked
"original" shall control. Here the; word "copies" is used to denote
documents which .are not even the same in substance.,
We therefore have the word "copies'. being used to denote documents
which are not exact reproductions of each other and which, in the case
of land descriptions, may vary in substance., Assuming that the only
variance in substance which is permissible is in connection with a land
description, there. is no indication as. to what variance in form ispermissible and still have documents which.. are "copies." For example,
would a set of. offer forms be "copies" if an address on one was given as
"100 1st Street" while the address on others was given as. "100. st St. "
Or, if the offeror's name on one was spelled as "Robert Smith" and on
others as"Robt' Smith?"
It may be-said that legibility is a different matter but here again
there is uncertainty. What is legible to one reader may not be legible
to another. Thus, the land office and the Division of Appeals differed
as to how many copies of the appellant's offers
aere
legible.
There is also a question asto how much.legibility is required in order
to make one document a copy of another. Suppose a lease offer is filed
for 2,560 acres with each 40-acre legal subdivision being described
separately, a total of 64 descriptions. Suppose that 63 descriptions
can be read without difficulty on all the copies but that the carbon on
one copy is blurred so that the 64th description cannot be deciphered
on that one; copy. s the Department to conclude that this cppy is not
a copy within the meaning of the regulation i
These questions demonstrate, it seems to-ne, that the regulation
cannot be said to be so clear in meaning in the use of the word "copies"
as to require the rejection of the appellants' offers. for noncompliance
with the regulation.: Of. Madison Oils, Inc., et al., 62 I.D. 478 (1955);
Merwin E. Liss et a., 70 I.D. 231 (1963). I conclude, therefore, that
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it was improper to reject the appellants' offers for failure to file the
requisite number of copies of their offers.
This does not mean, of course, that'the Department can do nothing
if copies filed are illegible. It is our understanding that the specified
numbers of the forms are required, not to adjudicate the offers, but to
satisfy various administrative requirements once leases are issued, when
one copy of the offer form is returned to the lessee as his copy of the
lease, another copy of the lease is filed with the Geological Survey,
other copies are forwarded to the agency having jurisdiction over the
land, etc. It is desirable, therefore, that the information placed upon
all copies of the lease form by the offeror, such as his name, address,
description of the lands, etc., be legible so that the copies can serve
their purpose in the event the offer ripens into a lease. Accordingly,
fit is entirely appropriate, when an offer is about to ripen into a lease
and when, at that time, some or all of the additional copies of the lease
form are determined to be so indistinct as to be incapable of serving
their purpose, to call upon the offeror to supply sufficient distinct copies
of his offer. In, such a situation there would be no question of loss of
priority unless the offeror failed to respond to the request.
Therefore, pursuant, to the authority delegated to the Solicitor by the
Secretary of the Interior (sec. 210.2.2A (4)1 (a), Departmental-Manual;
24 F.R. 1348), the decisions of the Division of Appeals are reversed
and the cases are remanded to the Bureau of Land Management for
such further consideration as the offers may warrant.
Ibo,
Agsiktant Soliitor.

ERNEST F.

APPEAIL OF . W. "BILL" LAMB
IBCA497

Decided Novenber 18, 1963

Rules of Practice: Generally
In Board of Contract Appeals procedures the "appeal file' consists of the
notice, of appeal, brief in support of the appeal, if any, all documents on
which the contracting officer has relied in making his findings of fact or
decision, statement of the Government's position and supporting brief, and
reply by appellant, if any. The "appeal record" consists of all these 'documents and of the transcript of conference (43 CFR 4.9), oral and written
evidence presented by the parties pursuant to 43 CPR 4.11(a), the transcript
:of hearing, if any, and post-hearing briefs, if any.

Rules of Practice: Generally
One of the purposes of the "conference" provided in 43 CFR 4.9 is the deterimination of the completeness of the "appeal file" and to enable the parties
to establish, preferably by agreement, the written "appeal record."
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BOARD OF CONTRACT APPEALS
Appellant's counsel has petitioned the Board for an order
directing that all documents and papers, including any and all books and
record of any kind whatsoever, and any and all reports of any kind which have
been placed in the Government's possession by the contractor be included in the
appeal file upon which this case is to be considered.

In his reply to the petition, Department Counsel stated, in part,

as follows:,
In view of the broad nature of Mr. Haddock's contentions, this appeal probably
cannot be adjudicated without a formal hearing. * * *
We are willing to make relevant material available for inspection by the appellant and his counsel. We believe, however, that counsel should specify specific
types of documents that he wishes to inspect. Of course, all material related to
the appeal will be available at the hearing. As to notes and data obtained by
Mr. Lamb during the period of his performance, a reasonable time should be allowed for turning these over for-inspection because BPA at the present time is
using this material in connection with completion of the survey.

Department Counsel further asked the Board to postpone a hearing
"until all issues are joined, including the excess cost assessment, since
findings with respect to the value of partially completed work undoubtedly will be made in the document covering this assessment."
In appellant's reply, received by the Board on November 12, 1963,
appellant's counsel agreed to the postponement of a hearingi until
excess costs, if any, are determined by the Government "provided such
determination is made on or before November 30, 1963, and is immediately communicated to. the Board of Contract Appeals" and that contractor "desires the earliest possible hearing date after November. 30,
1963."
He further stated that the:

,:

*
contractor accepts the offer of the Government to furnish all documents
relating to the contract and at this point, considers every document ever handled
by the contractor regardless of whether it. is a scrap of paper or otherwise, to be
relevant and material to the contract, and further, the. contractor desires to
avail himself of* the opportunity for an inspection of these documents. It
would obviously be a severe handicap if the documents were not tendered for
our examination until the time of the hearing since there may be certain testimony, which we would desire to present and the arrangement for witnesses
might be difficult.
1. Hearing

The request of the contractor for a 'hearing s granted. The hearing will be scheduled by the Board after, the contracting;officer has
issued a findings of fact and decision concerning reprocurement costs.
From this document, contractor may take an appeal. If appeal is filed
714-872-64

3
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timely, the Board will then consolidate that appeal with IBCA-397.
A hearing will then be scheduled by the Board.
Counsel for the parties are requested to notify the Board concerning
their agreement as to where the hearings should be held. In the event
that agreement cannot be reached, the Board will determine the place
of the hearings.
2. Petition for Production of Documnents

The rules governing the procedures before the Board set forth succinctly the contents of the appeal file in 43 CPR 4.6, as follows:
The appeal file shall consist of the notice of appeal and the memorandum of
arguments, if any, submitted therewith and of all documents on which the contracting officer, has relied in making his findings of fact or decision, including
the following:
(a) The findings of fact or decision;
(b) The contract, specifications, pertinent plans, amendments, and change
orders; and
(c) Correspondence and other data material to the appeal.

At the stage of the procedure, then, the Government has to include
in the appeal file all documents "on which the contracting officer has
relied in making his findings of fact or decision." This does not deprive the contractor-appellant of the right to "offer" at the hearing
"oral and written evidence, subject to the exclusion by the Board or the
hearing official of irrelevant, immaterial and repetitious evidence." l
The. Board is liberal in the acceptance of evidence commensurate with
its duty to keep the record and the transcript within reasonable bounds.
In matters such as this, it is the particular function of the hearing official at the "Conference," 2 which will immediately precede the hearing,
to dispose of any question as to the completeness of the written appeal
record before the Board. 3
4 With regard to appellant's request for "every document ever handled by the contractor regardless of whether it is a scrap of paper or
otherwise" the Board notes that only the contractor-appellant can
determine what he has "handled." The contention of the Department
Counsel that the documents which appellant desires to be included in
the appeal record should be specified by appellant or its counsel seems
to be well taken. These documents are peculiarly within the knowledge of appellant.
1 In addition to the documents required in 43 CFR 4.6, the Board considers as part of
the appeal file, the statement of the Government's position and supporting brief (43 CFm
4.7(b)), and appellant's reply, if any (43 CP 4.7(c).).
.43 CPR 4.11(a).
43 CPR 4.9.

CHARLOTTED E. BROWN ET AL.
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At this stage of the procedures only the completeness of the appeal
file, andnot of the appeal record,4 is in issue.
Hence, the petition of appellant to include contractor's documents
in the appeal file is denied.
PAU, H. GAkNTT, Chairman.
I cONcUR:
Tnoi:As N. DURSTON, llember.

CHARLOTTE E.: BROWN ET AL.
DecidedNolvember2l, 1963

A-29667

Oil and Gas Leases: Assignments or Transfers-Oil and Gas Leases: Extensions
For leases to become segregated through assignment, and thus entitled to
the extension authorized for segregated leases, an assignment must be filed
when there is at least one lease month remaining in the term of the lease;
where the requirements for filing a partial assignment of a noncompetitive
oil and gas lease are not met before the end of the next to last month of the
lease term, the assignment cannot be approved.

Oil and Gas Leases: Assignments or Transfers-Agency
Where an attorney in fact or agent of a lessee signs an assignment of an
oil and gas lease on behalf of the lessee, evidence must be furnished of the
authority of the attorney or agent to execute such an assignment; and the
fact that such evidence has been previously furnished in the same, land
office in connection with another case will not satisfy this requirement if

there has been no incorporation in the record of a reference to the case file
number in which evidence of the authority is filed.

Words and Phrases
Furnished. Where a regulation requires that in cases where an attorney
in fact or agent signs an assignment of an oil and gas lease there must be
"furnished" evidence of his authority to sign, the word "furnished" does not
mean that such evidence must "accompany" the assignment.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Charlotte E. Brown, as assignee, Cecil G. McLaughlin, as assignor,
and Stuart W. McLaughlin, as attorney in fact for Cecil G. McLaughlin, have appealed to the Secretary of the Interior from- a decision dated May 14, 1962, wherein the Division of Appeals, Bureau of
Land Management, affirmed a decision of the Colorado land office
4 The contents of the appeal file (43 CPU 4.6) have been previously discussed. The term
"appeal record", includes the appeal file, transcript of the conference, evidence presented
by appellant and the Government pursuant to 43 CIPP 4.11(a),- the transcript of the
hearings, and the various briefs, if any, pursuant to 43 ORB 4.5(b), 43 CPR 4.7 (b) and
(e), and 43 CRR 4.i2.
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denying approval to a partial assignment of an oil and gas lease to
appellant Charlotte E. Brown.
The oil and gas lease, Colorado 03736, was issued pursuant to section
17 of the Mineral Leasing Act, as amended (30 U.S.C., 1958 ed., sec.
226), to W. Layton Stanton, effective January , 1952. Effective
February 1, 1956, an entire assignment of the lease was made to Trident
Company, a limited partnership composed of Evlyn M. Levison, Cecil
G. McLaughlin and Stuart W. McLaughlin. Thereafter the lease was
extended for an additional 5 years until January 1, 1962. Effective
July 1, 1958, an entire assignment was made to Cecil G. McLaughlin
by the Trident Company, acting through Stuart W. McLaughlin as
general partner. On November 30, 1961, Stuart W. McLaughlin
executed a purported partial assignment of the lease to Charlotte E.
Brown. This assignment, if approved, would have extended both the
assigned; and the unassigned portions of the lease for an additional
two years. 43 CFR 192.144.
The assignment to Brown was 'disapproved by the land office because
Cecil G. McLaughlin was shown to be the record titleholder of the
lease, and Stuart W. McLaughlin did not appear to hold any interest
in it..:
In their appeal to the Director of the Bureau of Land Management,
the appellants submitted a copy of a power of attorney, executed by
Cecil G. McLaughlin on June 20,1960, by which she authorized Stuart
W. McLaughlin to act in her stead with respect to all oil and gas leases
of which she was the holder of record. The appellants alleged that a
copy of this power of attorney had been previously furnished and was
filed in the land office in case file Colorado 03998.
'The applicable regulation provides in part that:
Where an attorney in fact, in behalf of the holder of a lease, operating agreement or of a royalty interest in a producing lease, signs an assignment of the
agreement, lease, or interest, or signs the application for approval, there must be
furnished evidence of the authority of the attorney to execute the assignment
or application * * *, CFR 192.141(b).

The Division of Appeals held that while it is not required that such
evidence of the authority of the attorney in fact be furnished with each
filing of an assignment, the applicant must, at least, refer to the case
file in which the power of attorney is filed and that evidence of the
attorney in.fact's authority must be filed prior to the expiration of the
lease.

In their appeal to the Secretary, the appellants stress the difference
in the meaning of the words "accompanied" and "furnished" as used
in the regulations.. "Where it is intended that a showing be made at a
certain time," they argue "the drafters of the Regulations have used
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the word 'accompanied.' When a showing other than at a specific
time is required, the word 'furnished' has been commonly used." They
conclude that the fact that evidence 'of the power of attorney had been
previously submitted in connection with Colorado 03998 satisfied the
regulation and completed all the requirements necessary to perfect the
assignment on November 30, 1961.
The appellants cite a case in which the Department held that an
application for a 5-year extension of a lease, filed by one other than the
lessee, serves to extend the lease if there is substantial evidence in the
record that the! person applying is acting on behalf of the record titleholder. Herbert R. Lews, CharlotteL. Mu'rphey, A-26819 (June 30,
1954). The Department has also held that if timely application is
made for a 5-year extension by an agent of the lessee, the application
may be accepted although proof of the agency is not submitted until
after the expiration of the primary term of the lease.- 0. G. Green,
A-28154 (February 1, 1960).
These decisions, however, .were based upon a different: regulation
with different requirements. 43 CFR 192.120, which sets forth the
procedure for obtaining an extension of an oil and gas lease, is silent
as to the, authority of an agent of the lessee to apply for an extension. Since the regulation contains no express authorization for. an
attorney in fact or an agent to act for the lessee in applying for an
extension, it, of course, makes no provision for the furnishing of
proof of -the. agent's authority. This was specifically pointed out
in 0. G. Green, supra.
43 CFR 192.141(b), spra, however, expressly provides that evidence of the agent's authority must be furnished. Similar language
has been used in the regulations with respect to the furnishing of a
bond by 'the assigneel of a lease. The pertinent regulation states:
(c) If -a bond is necessary, it must be furnished.*

*

*

43 CFR 192.141(c).

In construing this regulation, the Department has held that where
a bond is required, a partial assignment cannot be approved until a
bond has'been filed.. Furthermore, since an assigmuent becomes effective on the first of the lease month following the date, on which required documents are filed, such documents must be filed while 'at
least one lease month remains in which the assignment can become
effective. Donald K. Ladd et al., 68 ID. 169 (1961); Joe T. Julian,
A-28667 (May 17,1962)'.
The same requirements are applicable to. the furnishing of evidence of an agents authority. When an attorney in fact or an agent
signs an assignment for the lessee; the authority of' the agent must
be established before the assignment can be approved. The' attempted
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assigmuent from Stuart W. 'k:Laiighlin to Charlotte E. Brown was
'filed on November 30, 1961, the last day on which an assignment: could
be 'filed. It must, therefore, have been in proper. order on that date
to merit approval. . Franco Western Oil Conpany et al., 65 I.D. 316,
427 (1958); Safarik et al. v.' UdalZ,' 304 F. 2d 944 (D.C. Cir. 1962),
cert.' denied, 371 U.S. 901. A review. of the record does not. disclose
an iota of evidence that was then included in the record to support
a finding that Stuart was acting as the agent of Cecil. The purported assignments was signed by Stuart W. McLaughlin, assignor,
and he expressly certified that he held a 100 percent interest in the
described lands. Accordingly,. the4 land office: properly refused to
approve the assignment. See Pine Valley Gas & Oil Co., A-28812
(September 11, 1960); Robert l. Smart etial., 70 I.D. 383 (1963).
The fact that proof of the authority of the attorney insfact .had
been filed in connection with another lease cannot help. the appellants.
Even if proof by reference is permissible, without .a specific provision
to that effect 1I it would still not justify a filing devoid of any reference 'to a record in which the required disclosure has been made.
At this juncture- it should be pointed..out that. the Department is
not construing the, word "furnished" in 43 CFRI 192.141 (b) to mean
"accompanied
The ruling here is that the regulation imposes a
assignment which must bemet when there is.still
an
requirement-for
'time for' the completed assignment to become 'effective. That is, all
requirements necessary to perfect an assignment must be met prior
to the commencelnent of the last month of the term of the lease .being
assigned. Franco Western Oil Company et a., supra.. In this.cas6,
if the assignment had been filed at any time prior to November' 30,
1961, it would not have been necessar .to: file, 'evidence of Stuart
McLaughlin's authority to act with the assignment. All that would
have been required was the filing of such evidence .not later, than
November 30, 1961. Thus,.if the assigmuent had been filed on November 1, October 15 ,July 10, or any date prior to November 30, 1961,
the assignment could have been completed by filing evidence of Stuart
McLaughlin's authority on November 30,' 1961, and, this would.have
permitted approval of the assignment effective December 1, 1961, so
as to extend the term ofthe segregated leases for two years.
The appellants allege that the personnel of the( Colorado land
office were well aware that Stuart W. McLaughlin consistently managed the oil 'and gas leases owned by Cecil' G. McLaughlin. Such
informal dissemination of information among Bureau employees is
not an acceptable. substitute for compliance with the regulations.
1OfJ. 43eCFR 192.42(f) where reference is allowed for certain showings required of
corporate offerors.
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision appealed from is affirmed.

ERNEST F. HON,
Assistant

Solicitor.
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Contracts: Appeals-Contracts: Changed' Conditions-Rules of Practice:
Appeals: Dismissal-Rules of Practice: Appeals: Hearings
Where a contract appeal presents a genuine issue of material fact ver
which the Board of Conitract Appeals has jurisdiction (such as the issue
of whether a changed condition was encountered) that has not been submitted for; decision on the record without a hearing, the: contractor is
entitled to a hearing at which evidence may be offered with respect to
such issue: A motion to dismiss the appeal for failure to state a case
on which any relief could be granted by the Board will be denied.

Contracts: Changed Conditions
Allowance of, an equitable adjustment for a changed condition is not
precluded merely because the changed condition also amounts to an actionable misrepresentation of breach of warranty.

Contracts: Changed Conditions-Contracts: Drawings-Contracts: SpeciftV
cations
The design, methods and details of the work, as described in the drawings
and specifications, may properly be taken into account in determining
whether changed conditions exist, since they constitute a source that can
give rise to inferences, where factually and logically justified, concerning the
physical conditions which the contractor was entitled or bound to expect
would be encountered, and with which the physical conditions actually
encountered are to be compared.
BOARD OF CONTRACT APPEALS

This is a timely appeal, as to which the Government has filed
a motion to dismiss. The ground for the motion is that appellant's
contentions furnish no basis upon which the relief sought could be
granted by this Board.
The dispute grows out of a contract with the Bureau of Indian
Affairs for the construction of a pumping plant, known as the Wiota
Pumping: Plant, on the bank of the Missouri River near Fraser,
Montana, to serve lands of the Fort Peck Indian Irrigation'Project.
The contract, dated January 11, 1963, and designated No. 14-262250
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3096, was on Standard Form 23 (January 1961 Edition) and incorporated the General Provisions of Standard Form 23A (April 1961
Edition) for construction contracts. The dispute revolves around
the "Changed Conditions" clause (Clause 4) of the General Provisions. That clause provides for the making of an equitable adjustment
if it is found that there are "subsurface or latent physical conditions
at the site differing materially from those indicated in this contract"
(known as first category changed conditions), or "unknown physical
conditions at the site, of an unusual nature, differing materially from
those ordinarily encountered and generally recognized as inhering in
work of the character provided for in this contract" (known as second
category changed conditions).
The essence of appellant's contentions is that in excavating for the
pumping plant it encountered fine sand and seeping water in such
quantities and combination as to form quicksand and to cause excessive caving of the banks of the excavation. These circumstances,
appellant says, were changed conditions within the meaning of each of
the categories described in Clause4. In developing the contention that
changed conditions of the first category existed, appellant relies
heavily upon certain features of the contract drawings and specifications which it regards as being indications or representations that
the material in the excavation would be capable of standing at a slope
of 2 vertical to 1 horizontal-a slope which appellant was, in fact,
unable to maintain. This, however, is not the whole of appellant's
case, for, among other things, it contends that the alleged quicksand
involved unknown and not to be anticipated circumstances that met
the test for changed conditions of the second category. All of these
contentions were either expressly or impliedly rejected in the findings
of fact made by the contracting officer.
The motion to dismiss is based primarily on the view that no changed
conditions were encountered. Thus, in justification of the motion,
Department Counsel avers:
There is no ambiguity in the contract provisions and drawings. It is submitted that it would be improper to make what would amount to an allowance of
damages for loss of profits because the Contractor encountered conditions which
were reasonably foreseeable and, in fact, should have been anticipated if due
consideration had been given to the apparent geological structure and water
table. The contract contained no representation as to the soil conditions which
would be encountered. No log of borings was shown on the plans, indeed none
could be as no borings had been made by the Government.

Appellant opposes the motion on the ground that the question of
whether changed conditions were encountered is a factual issue t at
"can only be determined after all of the facts have been heard." The
reply filed by its counsel goes on to state:
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Up to this point the Contractor has never had an opportunity to present evidence of its own witnesses including investigations made by independent
engineering firms. The reason the Contractor appealed was so that he would
have an opportunity to present this evidence which he feels is favorable to his
positions.
*

*

*

e;*

*

*

9*

It is our contention that through our appeal we have raised a factual issue
which must be decided by the Board of Contract Appeals after hearing all the
evidence and we contend that-we are entitled to be heard.

The Board considers that appellant's position is well founded,
whereas the Government's is not. Appellant presented to the contracting officer a claim for additional compensation on account of changed
conditions. The contracting officer found that no changed conditions
had been encountered. Appellant has appealed from this determination, alleging that changed conditions were encountered. Furthermore, it has demanded an opportunity to present evidence upon the
issues so drawn. The motion to dismiss, consequently, amounts to an
attempt to obtain a decision upon the merits of a factual dispute without any trial of the issues in controversy.
The General Provisions of the contract contain a "Disputes" clause
(Clause 6) which provides that:
In connection with any appeal proceeding under this clause, the Contractor
shall be afforded an opportunity to be heard and to offer evidence in support
of his appeal.

The rules governing procedure before the Board state:
If the appeal involves disputed questions of fact, the Board shall; at the
request of either party, grant a hearing.

These contractual and regulatory requirements clearly preclude us
from dismissing on motion an appeal that presents a genuine issue of
material fact, which the contractor has not submitted for decision on
the record without a hearing, if such issue is subject to our jurisdiction. The Board has consistently so ruled.' The issue of whether a
'Baldwin-Lima-Hamilton Corporation, IBCA-329 (September 20, 163), 70 I.D. 426,
1963 BOA par. 3851; Morgan Construction Company, IBCOA-299 (February 28, 1962)&
4 Gov. Contr. 147 (a) ; H. B. Fowler &Company, IBCA-294 (October 23, 1961), 61-2 BCA
par. 3168, 3 Gov. Contr. 551(c) ; Kiewit-Judson Pacific Murphy, IBcA-141 (January 5,
1961), 61-1 BA par. 2898, 3 Gov. ontr. 131; Cheney-Cherf and Associates, IBCA-250
(November 14, 1960), 67 I.D. 396, 60-2 BOA par. 2853, 2 Gov. Contr. 620(a); Morgan
Construction Company, IBCA-253 (September 20, '1960), 67 I.D. 342, 60-2 BOA par. 2737,
2 Gov. Contr. 500; cf. Parker-Schram Company, IBCA-96 (April 7, 195.9), 66 I.D. 142,
1 Gov. Contr. 289; Charles H. Tompkins Company, ASBCA No. 306
59-1 BCA par. 12127,
(February 24, 9 50 )L Even when the only question presented is whether a claim falls
within or without the jurisdiction conferred by the "Disputes" clause, the holding of a
hearing may be needed in order to resolve controverted matters of fact upon which the
question of jurisdiction necessarily turns. See Unexcelled Chemical Corporation, ASBCA
No. 2399 (March 18, 1957), 57-1 BOA par. 1220; Robertson Aircraft Corporation, Army
BOA Nos. 1240 and 1241 (July 30, 1947), 4 COb par. 60,374.
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changed condition was encountered by the contractor is an issue of
fact to be. determined under the "Disputes" lante? In the circumstances of the present case, appellant is entitled to the hearing it has
demanded.
The situation here involved parallels that presented in H. Krieger
Machinery Corrspany.3 There an appeal was taken from a decision
of the contracting officer rejedting a claim for an extension of time
upon the ground that the delay was not due to an excusable cause.
A motion to dismiss the appeal for failure to state a case on which
any relief could be'granted was denied by the Armed Services Board
of Contract Appeals. In the course of explaining its ruling, the
Board said:
* * * The Government is, in effect, asking us to examine the facts which
appellant states in support of his defense of excusable cause and determine as a
matter of law that they do not established his defense. The Government cites
several cases to support its contention that the facts do not establish excusable

cause. No authority .is cited to support its contention that such deficiency in the
evidence, at, a stage in the proceedings that is prior to either a hearing on the

merits or a submission on the record, requires us to dismiss the complaint without
considering the merits.
*

*

*

*

*

*

...

*

We do not think that we should apply Rule 11 and hold that appellant has

failed to state a case on which any relief could be granted by the Board, merely
because on a similar state of facts in a previous case we have held that an appellant failed to make out a case or sustain a defense.

It is not correct to say that

we could not grant relief on the merits if appellant proves what he offers to
prove, i.e., that his failure was due to causes beyond his control and without his
fault or negligence
Appellant has not submitted this appeal on its merits on the record and thus

is not restricted to the evidence now before the Board. Additional evidence may
be and usually is brought out at a hearing. This-additional evidence may change
the factual situation. I f we adjudicate the case slely:on the basis of-the facts
which appellant sets out in his complaint we deprive an appellant of his right
to a hearing and to present evidence. We think this should be avoided unless
it is clearly apparent that no useful purpose. could be served by a hearing.

If in the foregoing quotation references to changed conditions were
substituted for the references to excusable causes, the quotation
Iould
5

Shepherd v.. United States, 125 Ct. Cl. 724, 74i (1953).
This decision was rendered
under a contract which did not expressly tie the "Changed Conditions" clause into the
"Disputes" clause. The applicability of its reasoning to the instant appeal is made more
certain by the presence of such a tie. The current standard form of. "Changed Conditions" clause, as used in the instant contract, states: "If the; parties fail to agree upon
the adjustment to be made, the dispute shall be determined as: provided in Clause 6 of
these General Provisions."
5
ASBCA No. 7879 (March 23, 1962), 1962 BCA par. 83340,
4 Gov. Contr. 391(d).
4
Rule 11, of the Armed ervices Board of Contract Appeals expressly provides for the
dismissal of appeals,. after completion of the pleadings, for failure to state a case on which
any relief could be granted by the Board; our rules are silent.
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describe exactly the theory of the motion before us and the reasons
why that theory is'unsound.

The Government also asserts that the claim presented by appellant
is, from any perspective, based upon a breech of contract and;: therefore, beyond the' jurisdiction of the Board.
Department Counsel states:i

In this connection the

The Contractor's contentions can only be construed as a 'elaim that there was
an alleged breach of warranty by the Government, or, in the alternative, that
it was required to perform work far in excess of that contemplated by the
contract, which requirement constituted a breach of an implied condition. of
reasonability.

Appellant's reply to these assertions is that it is not claiming for a
breach of contract, but only for changed conditions.
The Government may have been led to believe that the claim was.
one for breach of warranty because sometimes the circumstances that
amount to a changed condition, particularly one of the first category,
also amount to an actionable misrepresentation. However, this overlap in scope between.the doctrine of changed conditions and the doctrine of misrepresentation does not preclude the allowance of an
equitable adjustment for the changed conditions if that form of relief
is sought by the contractor.5 The Government may also have been led
to view the claim as one for breach of warranty because of appellant's
theory that the 2-to-1 slope shown on the contract drawings was an
indication or representation that the material would be capable of
standing at such a slope. . However, the design,'methods, and details of
the work, as described in the drawings and specifications, may properly
be taken into account in determining whether changed conditions exist,
since they constitute. a source that can give rise to. inferences, where
factually and logically justified, concerning the physical' conditions
which the contractor was-entitled or bound to expedt would be' encountered, and with which the, physical conditions actually encountered are .to be compared. 6 Appellant's characterization of the slope
shown on the drawings as a misrepresentation of the physical condiSee, for example Tobin Quarries, Inc., 1141Ct. Cl. 286, 333 (1949), -where the contractor sued on the ground of misrepresentation, and also on the ground of changed conditions, and where the Court, in granting relief on the latter ground, observed: "We think,
therefore, that the problems of misrepresentation, and of unforeseen conditions not contemplated by 'the parties really constitute a single problem." See also Seagile, "Changed
Oondifions"-s
AnAppraisal,2 Government Contracts Rieview 4 (July i95).
6D. A. Whitley IBCA-177J(March 8, 1961), 61-1 bCA par. 2941, 3 Gov.. Contr; 198(e)
Herman Groseclose, IBCA-190 (December 22, 1960),. 61-1 BCA par. 2885, 3 Gov. Contr.
63(f) ; Inter-City Sand and Gravel Company, IBCA-128 (May 29i 1959), 66 I.D. 179, 59-1
BCA par. 2215, 1 Gov. Contr. 430-32; Waberg Construction Company, IBCA-144 (March
31, 1959), 66 LD. 123, 59-1 BOA par. 2122, 1 Gov. Contr. 280.; Calvada, Incorporated,
ASBCA No. 2062 (August &,1956), 56-2 BCA par. 103.
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tions at the site is, therefore, consistent with its position that it is
claiming only for changed conditions.
Nor is there merit to the suggestion that a breach -of an implied
condition of reasonability is involved. This suggestion is evidently
based upon R. P. Shea Company,7 which involved a situation where
the contractor was regarded as having put itself outside of the Board's
jurisdiction by conceding that its claim was not based upon the only
article in the contract under which relief could have been afforded by
us. Here, no such concession has been made.The motion to dismiss is denied for the reasons stated above. The
Department Counsel is allowed a period of 30 days, running from7
the date on which he receives his copy of this decision, within which
to transmit to the Board a statement of the Government's position
upon the merits of the appeal, together with a supporting brief and
any documents necessary to complete the appeal file. Counsel for
appellant may, within 1 days after he has received his- copy of such
statement and brief, file a reply thereto with the Board, if he so
wishes. When the pleadings have been concluded a hearing upon the
merits of the appeal will be scheduled in due course.
HERBERT

J. SLAUGHTER, Menber.

I CONCUR:

PAUL H. GANTr, Chairman.

PRITISS E. FURLOW
A-29646

DecidedNovembe r2 1963

Color or Claim of Title: Generally-Color or Claim of Title Applications
A color of title application filed under the provisions of the Color of Title Act
of December 22, 1928, is not thereby automatically entitled to consideration
as an application under the act of February 19; 1925.

Color or Claim of Title: Generally-Color or Claim of Title: Applications
A color of title class 1 application must be rejected when there has been less
than the 20-year, good faith, peaceful adverse possession required by statute.

Color or Claim of Title: Generally
Where a class 1 applicant under the Color of Title Act has not held the
land applied for himself for 20 years, he can purchase the land only if his
possession to the date he learned of his defective title. when added to
that of his immediate predecessors equals the statutory period, and such
possession meets the requirements of the act.
IIBCA-37

(November3o, 1955) 62 I.D. 456, 6 CCF par.:61,138.
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Color or Claim of Title: Generally
When a holder of public land under claim or color of title learns that his title
is defective, the 20-year statutory period is interrupted and any later applicant under the Color of Title Act must demonstrate that the statutory requirements have been met thereafter.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

:

Prentiss E. Furlow has appealed. to- the Secretary of the Interior
from a decision of the Division of Appeals, Bureau of Land Management, dated April 2, 1962, which affirmed a decision of the New
Orleans office, Bureau of Land Management, dated July 5, 1960, rejecting his color of title application to the extent of lots 10, 11, 12, 13,
14, and 15, sec. 14, T. 17 N., R. 10 W., La. Mer., Louisiana, as shown
on the plat of dependent resurvey, filed July 17, 1959. The application was rejected as to these lands because the applicant had not submitted sufficient evidence to sustain his claim to the lands and because the land descriptions supplied were not considered legally sufficient to show the boundaries and to identify the lands claimed.
The appellant contends that he is entitled to a patent under the provisions of the act of February 19, 1925 (43 U.S.C., 1958 ed., sec. 993),
or the act of December 22, 1928; as amended (43 U.S.C., 1958 ed., see.
1068). He asserts that, although he did not file an application under
the former act, his application filed under the latter act should entitle
him to consideration under the former act as well.' He states that,
since both acts state only that an application must be filed to obtain a
patent, a patent should be granted if the applicant meets the requirements under any statute in existence.
Congress has authorized applications' for patents to be filed under
the respective statutes, aupra. It has, however, nowhere authorized
the filing of an application under one of the above statutes to be
considered as the filing of an application under some other statute.
Thus, this contention of appellant is without merit and since his application was, admittedly, filed under the act of 1928 his contentions
as to his alleged rights under the act of 1925 must be dismissed.
The appellant asserts a class 1 claim under the' color of; title act of
1928 to lots 10, 11, 12, 13 14, and 15, sec. 14, T. 17 N., R. 10 W.,
La. Mer., Louisiana, upon the basis of a deed dated September 22,
1943, which purports to convey to him the NEl/4NWl/4, lot 2, and
that part of lot 8 north and east of a road, sec. 14, together with
all rights of "batture and accretion," and a deed dated March 6,
1944, which purports to convey to him, among other land, all of lots
4, 5, and 7 -and that part of lot 8 not previously sold, ekcept for five
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acres thereof, of sec. 14. He alleges that the lands listed in these
deeds "embrace what now appears on the plat'- of the United States
survey as Lots 10 through 15, Section 14."-X
In the original Government survey approved on May 18, 1842,
section 14 was depicted as a fractional section consisting roughly of
the E/ 2 SW'/ 4 (lots 4 and 5), the NWI4 (NE1/4NWl/4, NW1/4 NWl/ 4,
lots 2 and 3), and the NW1/ 4 NEl/4 (lot 1),- with Lake Bistineau to
the east., Lots 1, 2, 4, and 5 were shown to be riparian. It appears
that in 1849 and 1854 the United States patented all the lots shown
to be riparian, except lot 1, to Stephen Applewhite through whom
appellant claims title by mesne conveyances.
In 1911 the State of Lousiana surveyed the township. Its plat
*shows as lots 6, 7, 8, and 9 the area needed to make regular the
SW1/4 SW1/4, NW1/4 WI/4, NE/4SW1I4, SW1/4 NE1/4 , respectively.
That is, lot 6 of the State survey together with lot 5 of the United
States survey would make up a regular subdivision, the SWV/ 4SW'/4.
Lot 7 of the State survey and lot 4 of the United States survey would
make up the NW/4SW1/4, etc.
A private survey by R. A. McLaughlin, on March 8, 1944, showed
an extensive area outside the original meander line.
The area was again resurveyed by the United States.pursuant to
instructions of January 7, 1957. It was concluded that the original
meander line was grossly in error and the correct meander line as it
existed in 1812 (when Louisiana was admitted to the Union) and in
1841, when the township was subdived, was established.. The dependent. resurvey shows as additional public land an area of 213.29 acres
which fills out generally'fractional section 14 except for the E1/ 2 E/ 2 .
A portion of land determined to have been part of the bed of the
lake as it existed in 1812 was not returned as public land.' The.lands
determined to be public land, were divided into lots 6, 7 8, 9, 10, 11,
12 13, 14, and 15..

L

In addition to tracing its title back to, the United States patentee
of the lots originally shown as riparian (except lot 1), the appellant
also shows. in his abstract of title that he is the, successor to a grantee
of the State who in 1911 was granted lots and 8 as shown on the
State's 1911 plat (United States lot 8, or roughly the E'/ 2NW/ 4 SW'/4
andl NE1/4SW1/4 ). On the basis of this conveyance, the land office
held that appellant had established a claim of title to lot 8 so that
it is not involved in this appeal. The remaining land covered by
the application lies to the east and south of United States lot 8.
' See State of Utah, 70 I.D. 27 (1963), for a discussion of the rights of the United'States
to, aecretions to public land..
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As we have seen, the decisions below held the descriptions in the
deeds on which appellant relies did not purport to pass title to the
land at issue. The Department has often held that a color of title
claim will not lie for land not included within the description of the
deed or other document on which the applicant relies for his claim
or color of title even though the parties assumed that it had been.
Stop Brothersj A-29023 (October 8,1962); IngridT. Allen, A-28638
(May 24,1962), and cases cited therein.
As the Division of Appeals stated, it is well established that,
although in general the actual water line, not the meander line, is
the boundary of public land disposed of pursuant to a plat showing
the land bordering on a body of water, yet where it is demonstrated
that the meander line is grossly in error, through fraud or mistake,
the meander line becomes the boundary and the land lying between
it and the water line is public land which the United States may dispose of., See State of Louisiana,,60 I.D. 129, 135 (1948); Northern
Pacific R1ailway Co. et al., 62 I.D. 401, 408 (1955), and cases cited
therein.
Thus, upon the Department's determination that. the original
meander line was grossly in error and that the land between it and
the water line was public land, the original meander line became
the boundary 6f the lots shown on the 1842 plat. At least from that
time on a description in terms of one of the original lots encompassed
no more than the land up to the meander line.
However, whether prior to the dependent resurvey, it could' be
found: to be so limited, as the Division of Appeals held, need not
be decided because the appellant's application must be rejected for
another reason.
The Color of Title Act provides:
The Secretary of theiInterior (a) shall, whenever it shall be shown to
his satisfaction that a tract of public land has been held in good faith and in
peaceful, adverse, possession by a claimant, his ancestors or grantors, under
claim or color of title for more than twenty years, and that valuable improvements have been placed on such land or some part thereof has been reduced
to cultivation, or (b) may, in his discretion, whenever it shall be shown to his
satisfaction that a tract of public land has been held in good faith and in
peaceful, adverse, possession by a claimant, his ancestors or grantors, under
claim or color of title for the period commencing not later, than. January 1,
1901, to the date of application during which time they have paid taxes levied
on the land by 'State and local governmental units, issue a patent for not to
exceed one hundred and sixty acres of such land upon the payment of not
less than $1.25 per acre: *
:

* The appellant' acquired the land on which he- bases his application in 1943 and 1944." -Since he says in his application that he learned
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in 1944 that he did not have title to the lands applied for, he does
not himself have the necessary 20 years and must, consequently, rely
upon the possession of his predecessors in title.
Before examining their status, we may well consider some general
propositions relating to color of title applications. First, it is well
established that an applicant who acquires land knowing that the title
is actually in the Government will not be permitted to purchase the
land even though it has been held in good faith for more than 20
years under color of title by his vendor. Purq'is C. Tickers et a.,
67 I.D. 110 (1960); Anthony S. Enos, 60 I.D. 106 (1949). In other
words, an applicant must have acquired his claim or color of title
in good faith.
It is also well established that an applicant who himself purchased
and held in good faith a tract of land for less than the required
period cannot acquire it if his predecessors have not held in good
faith and peaceful, adverse possession for a period sufficient to meet
the statutory requirements. Walter a. Kreuter, A-29065 (October
22, 1962).
Another situation arises when an applicant who has held for less
than the required time has purchased in good faith from a grantor
who himself became aware of the defect in his title during the 20
years preceding the date on which the applicant learned of the defect
in his title, but whose own predecessors in title had held for the
required period. Whether the applicant in such a situation can purchase under the act depends upon whether the 20-year period of
which the statute speaks must immediately precede the date on which
the applicant learns of the defect in his title. It seems to me that
the answer must be in the affirmative. That-the Department requires
a person to acquire his color of title in good faith despite the fact
that his predecessors have long since qualified demonstrates that an
unbroken chain for over 20 years prior to the date the applicant
learned of the defect in his title is necessary. It would not be consistent to deny an applicant the possession of his immediate predecessors but allow him to avail himself of the possession of his remote
predecessors despite the bad faith of his immediate ones. Otherwise
a purchaser with notice who would himself be ineligible could convey
title to an innocent purchaser who would then become immediately
eligible to acquire the land. Once the chain of title on which an
applicant must rely is broken, the statutory period begins anew. See
4 Tiffany, Real Property (3d ed., 1939), sec. 1162. That is, if the
property comes into the possession of one who could not himself
acquire land under the Color of Title Act, then his successors are
also barred until the statute has againbeen satisfied.:
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Turning now to the facts in this case, we see that. the appellant
alleges that he learned on March 8, 1944, that he did not have clear
title to the land he seeks. Since this date is-only two days after one
of the deeds on which he relies and six. months after the other,, he had
not possessed the land for 20 years before he learned of the defect. in
his title and his color of title claim. must rest upon the possession
of his predecessors for the 20 years prior to March 8, 1944.
One of these was C. R. Foreman, who acquired the NE1/4NW/ 4 ,
lots 2, 3, 4, and 5, sec. 14, from Joseph L. Green on December 26,
1928. On December 28, 1928, Foreman conveyed the NE~4NW/ 4
and lot 2 to E. A. Woods, and on January 2, 1934, Woods' administrator conveyed those tracts and lots 7 and 8 (State survey of 1911)

to Foreman.

.

Meanwhile, on April 15, 1932, Foreman entered into a 5-year agricultural lease with the State of Louisiana for land described as:
DSE!/
4 of NEJ/,, SEI/, SEN4 of SW/

4

and Lot 6 of Sec. 14, * *

These tracts cover all of lots 10, 11, 12,.13,-.14, and 15 of the dependent resurvey and more.
The lease also stated:
Which said above described property is owned by the State of Lousiana by
virtue of her inherent sovereignty, being the bed of Lake Bistineau as shown on
the official Government Plats of Survey.

Thus, at the time Foreman reacquired. the. NE1/4NW1A4 and lot 2
and acquired State. lots and 8, he was the lessee of the State for
the area appellant now seeks. Having leased from the State and
acknowledged its ownership of these lands, Foreman could not thereT
after be said to' have been holding them in good faith under claim
or color of title.
Whether or not Foreman's knowledge that the lands in' question
were not covered by his deeds can be imputed to his successors, the 20year statutory period could not in any event begin to run until Foreman
conveyed on April 12, 1939, to J. S. Willis, who. was appellant's
grantor. Since less than'20 years elapsed between that date and March
8, 1944, the date on which appellant says he learned he did not have
title to 'the land applied for, the basic requirement of the statute. has
not been satisfied and the application, for this reason alone, must be
rejected.

The;application being inadequate on this ground, it is unnecessary to
consider appellant's allegations that there is a distinction between
claim of title and color of title.
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The appellant has requested the opportunity to present oral argument on this appeal. It is not believed that oral argument is necessary
to a proper disposition of this case.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the request for oral argument is denied and
the decision is affirmed for the reasons stated in this decision.
ERNEST

F. Hom,

A8sistdnt Solicitor.
MARVIN X. XMDOLE
A-29376 (Supp.)

Decided November 29, 1963

Applications and Entries: Generally-Contests and Protests-Desert Land
Entry:,Generally-Patentsof Public Land: Generally
Where final proof on a desert land entry is rejected within two years after
issuance of a receipt for the money paid with the proof and new proof is
filed and is rejected and the entry canceled in part within two years after
the new proof is filed but more than two years after the receipt was issued,
the entryman is not entitled to a patent pursuant to section 7 of the act of
March 3, 1891.
SUPPLEMENTAL DECISION

On April 1, 1963, the Department affirmed the cancellation of Marvin
M. McDole's desert land entry as to the NEl/4 sec. 34, T. 4 N., R. 27 E.,
W.M., because of his failure to comply with the reclamation requirements for that land.
By letter of October 4, 1963, MeDole now asserts that he is entitled
to a patent to the tract by virtue of the proviso of secion 7 of the act
of March 3, 1891 (43 U.S.C., 1958 ed., sec. 1165), which reads as
follows
That after the lapse of two years from the date of the issuance of the receiver's
receipt upon the final entry of any tract of land under the homestead, timberculture, desert-land, or pre-emption laws, or under this act, and when there shall
be no pending contest or protest against the validity of such entry, the entryman
shall be entitled to a patent conveying the land by him entered, and the same
shall be issued to him * * *

The pertinent circumstances in this case are that McDole submitted
final proof on his desert land entry, comprising the N/2 sec. 34, T. 4 N.,
R. 27 E., W.M., paid $1 per acre for the 320 acres of land, and received
a receipt, all on March 27,1959. On May 14,.1959, the land office issued
a decision rejecting his final proof in its entirety on the ground that
the proof showed on its face that the testimony of his witnesses had
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not been given in compliance with departmental regulations. The
rejection was without prejudice to the entryman orthis witnesses to
appear before the proof-taking officer and submit new testimony and
forms; instructions for such action, to be taken within 30 days of receipt of the decision, were furnished. On June 10, 1959, in response to
McDole's telephoned request, the land office issued a decision granting
him additional time until July 15,1959, to submit new proof. McDole
filed new final proof on July 15, 1959.
On July 11, 1961, the land office issued a decision holding that McDole's proof was inadequate for 320 acres of land because it showed
a lack of a water supply and an irrigation system for the NE/ 4 of the
entry. The decision therefore canceled the entry as to that quarter
section.
McDole appealed the cancellation of the entry as to the NE lA and
carried this appeal to the Secretary of the Interior. The decision of
April 1, 1963, upholding the propriety of the cancellation resulted.
McDole asserts that section 7 of the act of March 3, 1891, supra,
requires the issuance of a patentltwo years after issuance-'of a receiver's
receipt, which is now issued by the manager of a local land office (43
CFR 107.3,' fn. 1), in the absence of a pending contest' or protest
against the entry. le contends that his right to a patent is clear
because the receipt was issued on March 27, 1959, and the adverse
decision was not issued until'July' 1 i961, which is clearly more than
two years later.
This argument ignores the intervening decision of the land office,
issued on May 14, 1959, rejecting in its en irety the final proof filed
on March 27, 1959. New final proof was not filed until July 15, 1959,
and that proof was rejected and the entry canceled as tothe NEh,4
sec. 34 on July ll, 1961, less than two years later.
Section 7 of the 1 89 1 .act pplies .only where there is no pending
"contest or protest" against the validity of an entry after the lapse of
two years from the issuance of the receipt. Its purpose wasto prevent
undue delay in acting upon final proof; the period of limitation is
tolled while a case is being closed following a timely challenge of
final proof.
i
'
Shortly. after the passage of the 1891 act, the Department considered
the question as 'to what. proceedings would remove a case from the
operation of the act. In instructions issued on May 8, 1891 (12 L.D.
450, 452), the Department stated that "when there are no proceedings
initiated within that time: [the two-year period] by the government or
individuals the entryman shall be entitled to patent * * *
In
further instructions issued on July 1, 1891 (13 L.D. 1, 3), the Department defined the word "proceedings" as
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* * * including any action, order or judgment had or made in your office
[Commissioner of General Land Office] canceling an entry, holding it for cancellation, or which requires something more to be done by the entryman to duly
complete and perfect his entry, and without which the entry, would necessarily

be canceled.

The same view was expressed in a later decision 'and instructions.
Jacob A. Harris,42 L.D. 611 (1913); Instructions, 43 L.D. 322 (1914).

And, in Lane v. Hognd, 244 U.S. 174 (1917), the Sureme Court
cited and indicated its approval of the instructions and the Harris
decision.

There can be no doubt then that the land'office decision of May 14,
1959, rejecting McDole's final proof and holding the entry for cancellation uiless proper proof were filed within the time all6wd, stopped
the operation of section 7 of the 1891 act which had commenced with
the issuance of the receipt on March 27, 1959. New final proof was
not filed until July 15, 1959, and before two years from that date
elapsed the proof was rejected and the entry canceled as to the NEl/ 4
sec. 34.
It is true that the money paid by McDole and receipted for on
March 27, 1959, wa's not returned to him with the decision of May 14,
1959. That payment, however, having- been made in connection with
a final proof which was rejected outright on May 14, 1959, could not
serve to effect a relation back to March 27, 1959, for the purpose of
determining the running of the two-year period specified in section 7 of
the 1891 act. Rejection of the proof on May 14,1959, no appeal therefrom having been taken, closed out that phase of the case. Moreover,
failure to return the money receipted, for could not have prejudiced
McDole since it relieved him of what would otherwise have been the
necessity to have made a new payment when the newiproof was submitted on July 15; 1959. For the purposes of the operation of section
7 of the 1891 act, the money that remained on deposit will be considered as having been paid and receipted for on July 15, 1959. To
conclude otherwise would be to produce the absurdity that, if McDole
had failed for two years to submit new proof as required, the Department would be. compelled to issue him a patent merely because it had
failed to close out his case and refund the money.
For the reasons set forth, pursuant to the authority delegated to the
Solicitor by the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental Manual; 24 F.R. 1348), McDole's request for a patent to
the NE'/ 4 sec. 34 pursuant to section.7 of the act of March 3, 1891, is
denied.
FiNxx J. BAuRY,
SOLICITOR.
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Decided December 2,1963:

Torts: Amount of Damages
The common law rule that the expenses of litigating a tort claim are not
recoverable as damages is followed in California, and applies to the expenses of prosecuting a claim administratively under the Federal Tort
Claims Act. Under this rule, the charge made by a physician for the preparation of a medical report to be used in establishing the nature or extent
of an alleged injury, rather than to assist in its treatment, is not a proper
element of damages.

Torts: Amount of Damages
Under the law of Californiai the trier of the facts is accorded a wide latitude
and an elastic discretion in determining the amount of compensation to
be awarded as general damages for pain and suffering, temporary disability, and the like. The only standard is that the amount awarded
must be such as a reasonable person would consider fair compensation.
APPEAL FRO

ADMINISTRATIVE DETERMINATION

On March 5, 1963, the Field Solicitor, San Francisco, California,
awarded the. claimarnnt, Mr. Y. G. Sanchez, 16074 Via Catherine, San
Lorenzo, California, the sum of $250. This award was for compensation due to an injury sustained as. a result of an accident on University
Avenue in Berkeley, California, on August 21, 1962. The claimant,
through his attorney, Mr. James S. Martin', 16 Juana Avenue, San
Leandro, California, has taken a timely appeal from the administrative determination of the Field Solicitor (T-S-S-100).
In the appeal letter of March 12, 1963, appellant's attorney stated
that-thel a.wd ofr $250 "is unrealistic," described the medical findings
contained in a report prepared by Dr. Gwilym B. Lewis, referred to
"the violence of the collision between the cars," and requested a reexamination of the claim. He stated that the diathermy treatments
which Mr. Sanchez had received from Dr. Lewis could well have extended over a considerably longer period of time, but that appellant
chose to treat himself with heat and home massage. The attorney
conceded that there was no loss of income by appellant, but argued
that this circumstance was duelto the nature of his employment, which
1The Investigation Report of Motor Vehicle Accident (Standard Form 91-A) estimates
the speed of the Government-owned vehicle at the time of impact as "15-10 mph." The
copy of the report of "Non-Injuiy Vehicle Accident" by the Berkeley Police Department
shows that the: Goveriment operator was "Exceeding safe speed-but not speed limit."
Officer Chandler, in submitting this report, stated that "no. citation is In order" for the
operator. Although the operator was "at fault,' he was hot charged; with 'any traffic
violation.
.
717-5AS6-
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required only a brieff apperance daily at his office, and, therefore,
did "not accurately represent the severity of Mr. Sanchez' disability."
The first question that needs' 'be decided is whether th Field
Solicitor erred in determining that Dr. Lewis' bill amounting to $25,
for the medical report was not an allowable'eleme'nt of damaget: The
report is dated February 20, 1963. It describes appellant's me'dical
history pltsical examinations, diagnoses, and treatment. be

ing

with August 24, 1962, an d continuing welkly until Soptember 27, 1962.
It is obvious' that no-treatment or medication was given to appellant
by'Dr.'LWis at the tiie -hisreportw-as p'repared, and that it is merely
an evaluation report obtained to support appellant's'claim.
Mr. Sanchez' attorney states that the medical reobrt was obtained'
becuse.of the 'F ield" Solicitor's "insistence that the claim be accomaihi'ed Abya nairaive'
t
dical report." ' This statement 4pears to

'a~&
Ietter
i
in ' which the; Field'Solicitor called to' the attention
i rhey'the instruction in the standard "lai'mfor
or Injury" form (Standard Form 95) that-

Damage

-

In support of -claim for personal injury or death, the -claimant should submit
a written-report by the attending physician, showing the nature and extent of
jury, the nature and extent of treatment, the degree of permanent disability,
iftany,- the prognosis, and the period of hospitalization, or incapacitation,' attaching itemized bills for medical, hospital, or burial expenses actually:ineurred)

n te'abseniceof
at-tutory provision, "a successful pa rty in an'
action of tort is not entitled' to compensation for loss of time, attorney
fees or other expenses in the conduct of the litigiation. He can recover
only the statutory costs which are usually insu'sitailt'il and give reim-V
bursement for only a small part of the actual expenditures of the
litiga t.".'2
'It has been held that "Medical- expenses are allowed as items of damages when incurred for treatment]' but when incurr'ed fr the sole
purpose of evaluating the injuries of the fplaintifi, these expenses cannot be recovered as. damage"' 3 Similarly, it has been held tlht ±he
bill submitted by a physician for' appearing as a itness at the'trial of
a personal injury suit is not a proper item of damages' in such a sUiit.4
Whileno Califorhi& UasU directly in point has been found, the courts
of that
riled State have
at
tattorney fees are not allowable as dam-;
ages, and 'in the 'course of so doi'g' have treated as paiC'f the law of
California the common law rule "'that expenses of litigation coud-not
B

RESTATEMENT, TORTS, sec. 914, cohirent c (19839).
Nollc
v.
end Dediam'M tual Pire Ins.

'~Tra

4

aco.

'

I:-

0

-(

187 So. 2d: 658, 6'8 (La' App.
';- 'i7
'
.,
WoodwerrZv. Rrisi;t

tqwoz v.lannapeone 406 pa. 588, 78,A.2d TO (962).
; h*
6LeFavt v. Disnrn 8, 46 Cal. '28 868, 299 P.
858; 85b (1956)
104 Cal. App. 2d 83, 230 P. 2d 861 (1951).
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be recovered as damages, and nio costs. were recoverabl6.beyohnd those
taxable under the statte." ,,
-e
The facts clearly show that the bill for the medical report represents
aln expense incutted . thel .ptosecution 'of appellalit's iinAi
It is
merely a part of the cost of proving the nature and extent of the harm
for which he is entitld to coipensationl just. as. attorb6y or witness
* fees would be. It isused in mist administrative proceeding.fdr.the
same purposes that it would be in a judicial proceeding. Under the
authorities, the bill for the medical report is not a proper, element of
j

dam age's.-

D

5:

Dr. Lewis' bill for the examination and treatment of Mr.. Sanchez,
dated November 15, 1962, is in the amount of $103.50.7 This bill appears to be reasonable in amount, and is clearly a proper element of

damages.

-

The only remaining question that needs to be determined is the
amount of the general damages, in the 'form of ain iand suffering and
temporary partial disability, sustained by Mr. Sanch ez. Wi respect
to the assessment of general damages for a per'oifalinJury, theSuprorhe Court of California has said that the jury "is acoorded a 'wide
latitude' and an 'elasti'c discretion'",8 and that. the only standard is
such an amount as a reasonable person would estimater as fair
compensation."
The Field Solicitor, in his award, incedhsum
of$16.50 &s
compensation for pain and sufferiig resulting from the accident. A
review of the medical report and the other data contained.in the administrative record indicates-that this amount is inadequate, and that
$400 would constitute fair compensation for appelfant
general
damages.l:i
.

5

Woodward v. Bruner, supra, note 5, at p.862.
isitemized asfollows
"8/24/62- Office examination…
------____-___-___________-__-__$25.
Diathermy, cervical collar
……_
_-_-_-_--5.
XRtays 3 views cervical spine_____15.
"8/30/62 Office call, diathermy, Vitamin B 12 injection
__-__-__-12.
…
…
"9/:6/02 Office call, 'diathermy, Vitamin B12,injection
_…12.50
"9/10/62 Office call, diathermy, Vitamin, B 12 injection---…----12.
"9/17/62 Office call, diathermy
I…
……
-_8.
:"9/27/62 Offiee call, diathermy, Vitamin B. 12 injectidn_---12.

7 It

00
00
00
50
0
50
50

$103. 50"
8Tayior

v. Pole. 16 Cal. 2d 668. 107 P. 2d 614. 616 (1940)--.

172 P. 2d 353,. 34 (1946).
aoIn.a similar rear end collision between automobiles; plaintiff was stopped for an intersecti6nal traffic signal in the city of Oakland, California, when his car was struck from the
rear by defendant's car. He claimed injury to his neck, requiring the wearing of a neck
brace. The Superior Court in and for the Countyof Alameda rendered a judgment for the
plaintiff in the amount of $770 for personal injuries and damage to his car. Plaintiff appealed, contending that the verdict was insufficient. Noting that the jury was able to
observe -the plaintiff during the trial, and from the evidence could infer that his injuries
"were slight," the District Court of Appeal affirmed this judgment. Griffoul v. Seeman,
96 Cal. App. 2d 313, 215 P. 2d 59, 60 (1950).
9 Roeddier v. Rowley, 28 Cal. 2d 820,

512

DECISIONS OF THE DEPARTMENT OF THE INTERIOR

[70 I.D.

We determine that the compensation due Mr. Sanchez for the personal injury that forms the basis of this appeal consists of $103.50 for
medical expenses, and $400 for pain and suffering and temporary
partial disability, or a total of $503.50. To this extent the decision
(T-S-S-100) of the Field Solicitor at San Francisco, California, is
reversed.
We award to Mr. Y. G. Sanchez the sum of $503.50, and deny the
remainder of his claim in the amount of $1,99f6.50.
EDWARD WEINBERG,

Deputy Solicitor.
DUNCAN MILLER
A-29697

Decided December 4, 1963

Oil and Gas Leases: Applications-Oil and Gas Leases: Noncompetitive
Leases-Oil and Gas Leases: Acquired Lands:Leases
An oil and gas lease offer for,acquired land filed before the amendment of the
Mineral Leasing Act on September 2, 1960, which was still pending at that
time, became subject to the act of September 2, 1960, so that the offeror
is properly required to- consent to the issuance of a lease subject to the
terms prescribed bythe amendatory act.

Applications and Entries: Amendments-Oil and Gas Leases: Description
of Land-Oil and Gas Leases: Applications
An amendment of an oil and gas offer to change the description of land sought
for leasing to include the correct designation 'of a legal subdivision owned
by the United States within a reservoir area in place of a previous designation of' a subdivision not within the reservoir area and not~ owned by
the United States should not be rejected as a substitution of one tract
of land for another which requires. thee filing of a newt offer,-xtwhere it
appears that the offeror intended originally to apply for the land described
in the amendment.

APPEAL PROM THE BUREAU OF LAND MANAGEMENT

Duncan, Miller has appealed to the Secretary of the Interior from
decisions dated June 6 and June 5,' 1962, by which the Division of
Alppeals of- tle B1ureau of Land_.Managemieit affirmed- decisions; of
k
the land office at Santa Fe, New Mexico, requiring him to consent to
amendments of the lease terms contained in his noncompetitive oil and
gas lease offers New Mexico 023622 and 030512 for certain acquired
land in Oklahoma in order to comply with the amendments of the
Mineral Leasing 'Act contained in the act of September 2, 1960 (30
TJ.S.C., 1958 ed., Supp. IV, sec. 226). His appeal also challenges -the
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rejection of an amendment to his offer New Mexico 023622 changing
a portion of his description of the land sought for leasing from the
SW+/4NW/ 4 of a certain section 5 to the SEI/4NW1/4 of that section.
The decision of June 6, 1962, affirmed the decision of the land office
rejecting his amendment on the ground that a substitution of one tract
of land for another constitutes a new offerwhich must be accompanied
by a new filing fee and payment of rental.
On appeal, Miller contends, first, that, because he filed his offers
before the amendment of the Mineral Leasing Act on September 2,
1960, imposing new terms and conditions, he is not bound by the
amendatory provisions and that, in any event, the act of September 2,
1960, is not applicable to leases of acquired land of the United States.
He contends, second, that the changing of a "w" to an "e" in his land
description is such a minor amendment that it should be allowed as
an aid to administration of lands under-lease.
The decisions appealed from are affirmed insofar as they require
Miller's consent to the amendment required by the act of September
2,1960, of the terms of the oil and gas leases to be issued to him. Duncan Miller, A-29921, A-29922 (November 26, 1963); Lucille S. West,
DuncanMiller et al.: A-29242 (February 23, 1963).
As to the amendment of the one lease offer, New Mexico 023622, I
believe that the Division of Appeals, erred in treating the amendment
as a substitution of new land for old and as thus constituting a new
offer. Miller's offer, as originally filed on March 21, 1956, described
a number of legal subdivisions, including the `SW1/4NW/ 4 " of section
5. It also described portions of legal subdivisions, including some in
section 5, lying "within the government property line." And, as a
catch-all, it asked for "all land within the government property line"
within section 5 and other sections.
On April 16, 1959, Miller wrote to the land office, saying
I would like to correct the typographical error in the above captioned lease
offer. In section 5, instead of the SW/4 NW1/4, it-shouldbe SE4NWY4.

On May 7, 1959, he wrote again, submitting a metes and bounds
description of the boundary line of the land applied for and a copy
of a map showing the land. The map shows the SW1/ 4Nw1/4 of section 5 as lying outside the boundary whereas practically all of the
SEl/4NW1/4 of section 5 lies within the boundary.
Although Miller's original description rferred only to portions of
certain legal subdivisions as lying "within the government property
line" and did not so identify the SW14NW4 of section 5, it seems quite
clear from the metes and bounds description and-the map later submitted by Miller that his offer was intended to be limited to the tracts
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and the portions of tracts desigfrated that were within the Altus Reservoir area owned by the United States. The SWi/4NWi/4 is not
within the reservoir area but practically all the SE/ 1 NW/4 is. Thus,
it is clear that he did not intend to include the SlAV1/NTl/ 4 in his offer
but intended to include the SE'/4NAKW/4. Hence, it is quite reasonable
to conclude that the amendment was intended to correct a typographical error so that the offer would describe only land within the reservoir
area which was available for leasing. Certainly, there is no indication
at all that Miller originally wanted to lease the SW¼4NW'/4 but then
changed his mind and decided to apply for different land, so that there
was, in fact, a substitution of one tract for another. In the circumstances, I do not think that Miller's attempted amendment should be
regarded as a new offer that requires a new filing fee and a separate
payment of rental.
The record does not indicate whether there was a filing by some other
person of an offer to lease the land in question at some time between
the filing of Miller's offer and of his subsequent amendment. If there
-was not; Miller's amendment should have been accepted and his offer
considered to include the SEl/ 4 NWl/4 of section 5.
Therefore, pursuant to the authoritydelegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decisions appealed from are affirmed as:
to the first point and the decision of June 6, 1962, is reversed as to the
second,, and the case is remanded for further consideration in conformity with this decisiona
ERNEsT F.

Ho[i,

A8sistant Solicitor.
PAYVENT OF INTEREST ON THE CAPITAL COST 0F THE
NATIONAL FISHERIES CENTER AND AQUARIUM
Bureau of Sport Fisheries and Wildlife: Generally
The inclusion of an interest component in establishing user charges under
section 8 of the: Aquarium Act is discretionary and not mandatory.
Where the language of an Act is silent on the question of interest, resort must
be had to the legislative history of the applicable statute.

Fees
The inclusion of an interest component in establishing user charges or fees
under section 8 of the Aquarium Act is discretionary and not mandatory.
If interest is to be considered, the Secretary would need to determine the
proper interest rate and the effect the increased charges would have in
collecting sufficient revenues to meet the specific obligations of section 8
of theAquariumiAct.
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THE NAT. FISH. CTR. & AQUARIUM

December 9, 1963

Statutory UXonstruction: Legislative History
Where the language of.an Act is silent on the question of interest, resort must
be had to the legislative history ofthe applicable statute..
:

Words and Phrases.:
Reference to "costs of construction" or similar phraseology in Federal statutes
do not in themselves necessarily impute an interest requirement.

DI-36663
To:: ASSISTANT

December 9 1963
SECRETARY FOR FISHY AND WILDLIFE

SUBJECT: PAYMENT OF INTEREST ON THE CAPITAL COST OF Tah NATIONAL FIsERIES CENTER AND AQUARIUM.

During recent hearings on the proposed budget for fiscal year 1965
of the Bureau of Sport Fisheries and Wildlife, the Budget Bureau
requested this Department to consider, whether interest is required
to be recovered by the Secretary in the capital costs of constructing.
the National Fisheries Center and Aquarium. Your office has requested our interpretation of the provisions of the Act of October 9,
1962 (16 U.S.C. sec. 1051 et seq.), in this regard.
In our opinion, the inclusionof an interest component in' establishing user charges is discretionary and not mandatory.
Section 8, which is the relevant provision of the Act of October 9,
1962, provides:
Funds appropriatedand expended hereunder for construction of the buildings for the National Fisheries Center and Aquarium shall not exceed $10,000,000: Provided, That the expenditure of such funds shall be. made subject to the.

condition that the Secretary-of the Interior shall establish 6harges relating to
visitation to and uses 'of the * * Center and Aquarium at such rates as in
the Secretary's judgment eilfl produce revenues: to, (a) liquidate the costs of
construction within a period of not to eceed thirty years and (b) pay for the
annual operationand maintenance costs thereof. (Italics supplied.)

This language is silent on the question of interest. Therefore, resort
must be had to. the legislativehistory of the;1962 Act to determine
whether this provision is to' be read as requiring, precluding, or as
permitting, as a matter of discretion, an interest component.
Generally, references to 'costs of construction" or similar phraseology in 'Fbderal statutes do not in themsolves necessarily impute an
interest requirement. Compare for example the'practice'undqr section
4 of the Act of June 17, 1902 (32 Stat. 389), which provides that irrigation 'charges shall be determined with a view of returning to the
reclamation fund the- estimated cost of construction of the project'?
with that prevailing under section 7 'of' the Bonneville Project Act,
as amended ( 1 U.S.C. sed 832dj, and section 5 of the Flood Contirol
Act of 1944 (16 U.S.C..sec. 825s). None of these'statutes riefers to
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the interest element. In the case of the former, interest is not charged.
In the case of the latter two statutes, which deal with power rates at
the Bonneville Project and Corps of Engineersopjects; respectively,
the interest component is included in the rate base.
The pertinent legislative history on the issue of interest under the
Aquarium Act can be found in the Senate consideration of H.1. 181.
a bill which later became the Act of October 9, 1962. When H.R.,
8181 passed the House on August 28, 1961, it did not include a provision for reimbursement of the costs of construction and annual
operation and maintenance costs.
This Department, in its report of May 11, 1962, to the Chairman of
the Senate Committee on Public Works on the House passed bill,
recommended the enactment of H.R. 8181 if amended as suggested by
the Department. One of the suggested amendments is as follows:
Funds appropriated and expended hereunder for construction of the buildings
for the National Fisheries Center and Aquarium shall not exceed $10 million:
Provided, That the expenditure of such funds shall be made subject to the condition that the Secretary of the Interior shall establish charges relating to
visitation to the National Fisheries Center and Aquarium and he may establish
charges for other uses at such.rates as in the Secretary's judgment will produce
revenues to cover an appropriate share of the annual operation and maintenance
costs thereof.

The purpose of this amendment was to provide "fiscal guidance and
to permit appropriate reimbursement to the Treasury for costs: of
operation and maintenance."
; Subsequently, during the Senate hearings on H.R. 8181 (see Hear,
ing before Subcommittee of the Committee on Public Works, June 15,
1962, 87th Cong., 2d Sess. on H.R. 8181) as it passed the House, and a
companion bill certain questions were raised by Senator Lausch6 on
the cost of constructing the aquarium and whether a fee should be
charged to make the aquarium self-sustaining. In response to this the
following colloquy took place (page 8, supra)
Senator Gruening. Senator, Lausche, I wonder whether an amendment along
these lines would perhaps meet the objections that you stated very clearly. This
would be the approximate language:
It is the purpose of the Congress that this project be self-supported, and the
,Secretary of the Interior is directed to provide a system of projected admission
fees which will, over a period of years, repay amortization and interest charges
of the original cost.
Senator Lausche. That would be a very excellent improvement of the bill.
Senator Gruening. Well, I think that it is very clear from your testimony,
I think we are very sympathetic to the fact that if we could make this thing
self-sustaining, so that the cost to the Government could be repaid over the
years, that would remove a major part of your objection, would it not?
Senator. Lausche. You still have the matter of the time being opportune
to go into the project at this time.
.

*

E

*

*

.*

C.

*
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The suggestion made by the Senator from Alaska is excellent. But I'do
think that you still ought to consider the other aspect of it.
Senator Gruening. When we get into executive session I shall certainly
propose such an amendment, * *

Later at these hearings, the Subconunittee Chairman, Senator Randolph, after referring to the above proposed amendment of the
Department, said:
This goes to the same subject, matter as Senator Gruening anticipates in his
amendment. The sense of the amendment has the recommendation of the
Secretary of the Interior.

Later the Conmittee in its report on H.R. 8181 (see S. Rept. No.
1782, 87th Cong., 2d Sess.) adopted the Department's suggested
amendment o this subject indicating that the "collection [by the
Secretary] of moderate admission fees will cover the operation and
maintenance costs." No mention was made of recouping the cost of
construction plus interest in establishing these fees.
Subsequently, on the Senate floor a number of Senators, in considering H.R. 8181, expressed a belief that the proposed'fisheries center and
aquarium should be self-supporting (see 18 Cong. Record 1918119196). Senator Lausche first raised the question when he said:
My question is, if the bill is to be passed, why ought we not make charges
that will amortize the cost of the building and will provide sufficient funds for
operating and maintenance expenses each year.

Senator Randolph, who was' the floor manager of the bill, then re.called the colloquy between Senators Lausche and Gruening on this
subject during the hearings on the bill after which Senator Lausche
remarked that the bill as reported by the Committee
*; does not conform to what the Senator from Alaska * * said at the
[above quoted] hearing. The Senator mentioned amortization of the capital
investment. The language of the bill now provides for recouping a part of the
* *

operating and maintenance costs.

Mr. Randolph. Yes. I read this so that the Record might reflect what the
Senator was saying today [on the Senate floor] is something he said in the
committtee. It was appropriate for him to speak in terms of amortization,
rather than an appropriate share of the cost, as we have indicated by the
language.

* Senator Miller then advised the Senate. that-he
rhad an amendment
which was designed to meet the objections of Senator Lausche. The
Senator's amendment, which was often referred to as the Miller amendment during the debate, amended section 8 of the reported bill. The
bill was later enacted with this amendment.
*The, following colloquy on the Senate floor concerning the question
of amortizing the costs of the aquarium, is pertinent to our inquiry.
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Mr. Proxmire.
* ** TIP distinguished Senator from Iowa [Mr. Miller] .has,
submitted an amendment * , but I suggest to the Senator from Iowa
that *** he give -real consideration, in offering the amendment, to supporting
a motion that the bill be recommitted. for the purpose of studying whether it
would be practical or feasible to require the Interior Department to try to raise
$10 million, pay the interest, and cover all maintenance costs in a period of 30
years. It may be possible, but I submit, based on all the experience of the
aquariums in this country, that it could not be done. [This motion was later
defeated.]
*

*

*

*

*

.

*

0Sf*

.

The Selator from Iowa has put his finger on a. very crueial part of the bill
in referring to section 8 [of the reported bill]. The Senator from Ohio [Mr.
Lausche] has discussed it., I want to discuss it again. I want to emphasize how
0 flimsy it is with respect to an assurance that any substantial cost is going to
becovered in the bill.
*

*

.

.

*,

*

*

:

'.*

It does not say a full share. Itsays "an appropriate share". If it costs
$800,000, an appropriate share, in his judgment might be $50,000 or, $100,000.
There is nothing in the bill that provides that it is toube one-half or one-third
of the maintenance cost. Whatever he chooses to cover he can cover.
*

*

TS*

.

-

* :

;

-d

*

.

*

'. .'

I

-

Mr. Lausche. The section [in the reported bill] to which the Senator has
just referred does not say that the charges collected for admission shall help
amortize the cost of the capital investment.
*

*

**

.

*

'*

*0-o7X

S#;

Mr. Miller. Mr. President, the' amendment [to section 8 of the reported bill] is
self-explanatory. It is designed to conform with the policy which was recommended by the Outdoor Recreation Resources Review Commission, * * *. That
Commission recommends very strongly that there be an increased use of user
fees for the purpose of defraying the cost of recreational facilities.
Regardless of how one feels about the timeliness of this bill, it seems to me
our policy ought to be to have this a self-liquidating, self-maintaining operation
V

*

-E

*

:

*0

*

D

X*

*

.

*

:

Mr. Morse. I am opposed to the amendment, because there ought to be hearings
on it. We do not have the slightest idea that we can work out an amortization
program on the basis of any such fee paying principle as has been proposed.
Mr. Randolph. Mr. President, this bill has not come from the Senate Committee
on Public Works merely because that committee desired to report another measure to the Senate. It was passed by the House of Representatives. The House
version of the bill authorized expenditures of not to exceed $20 million. It is not
correct to charge the Senate Committee on Public works with failure to give
proper consideration to this legislation. Even though the bill had been passed

by the House, the Senate Committee on Public Works held an adequate hearing
on the bill. In our judgment, the amount of the authorization provided, by the
House version was excessive, so our committee voted to, reduce it by $10 million.
Our committee voted to add four safeguarding amendments-amendments which
should appeal to the Senator from Ohio [Mr. Lausche], the Senator from Oregon
[Mr. Morse], and the Senator from Wisconsin [Mr. Proxmire]. Those amendments will tend to have the costs of the National Fisheries Center and Aquarium
amortized oveka period of years. The word "amortization" is not specifically
set forth~in the Senate Co1mitteeamendment, ***
.
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That amendment was predicated on discussions at the hearings with several
Senators, including the Senator from Ohio [Mr. Lausche]. So the amendments
which were added by the Senate committee were directed at the objections-which
were lodged against the bill.
*

C

*

*:

*

*

e:

I compliment the Senator from Iowa, a member of the Public Works Committee. I have found, by and large, that when he offers an amendment it
ist worthy of the consideration of thet Senator from West Virginia; ** * He
did not offer the amortization amendment within the Committee, but he has
offered the amortization amendment in the Senate. It provides that there would
be an amortization of the cost of the proposed project over a period not to exceed
30 years.
*

.*8

*

*

:

:*:

*

?*

X

Mr. Proxmire. If ever a bill before the Senate should be recommitted, it is this
one. The Senator from West Virginia has said he will accept the Miller amendment. What does the Miller amendment provide? It provides that the cost of
constructing the building and the maintenance cost will be repaid through admission charges to the aquarium. The fact is that there is not a public aquarium
in the United States that comes close to covering its maintenance cost and any
advance charge for amortization.

As indicated above the Miller' amendment was adopted by the Senate.
Following this, but before passage: of the bill, Senator Proxmire said:
The bill before the Senate has been improved by adding the Miller amendment, but if any Member of the Senate feels that by adding the Miller amendment
we have now provided that the cost of construction will be borne by the members
of the general public who go to the aquarium, he is deceiving himself.
e

*

.

.

*

.

A *

'

*

-

.

C

There is no question that, on the basis of experience throughout the eountry

for years and years, it will be impossible to provide charges which will be adequate to cover the $SQ0,000'maintenance costs which Mr. Hagen, of the Bureau of
Sport Fisheries and Wildlife, has told me will be the maintenance cost, plus the
$400,000 or $500,000 amortization and interest cost which' will be required.

As the above legislative history indicates, Senator Miller's principal
purpose in introducing his amendment to section 8 of the aquarium bill
was to make the bill conform to the policy set forth in the report of the
Outdoor Recreation Resources Review Conimssion. Recommendation l2-3 of that report is as follows:
.
.
.
;
:

*

*

*S**

Fees should be charged for those activities which- involve exclusive use; of
facilities or which require the construction of specialized facilities by the Government. Fee rates should be calculated to recover a reasonable portion of the cost
of administering operating, and maintaining such facilities. However, this
should 'not preclude the 'recovety of part' or all of the capital costs in'-special
cases'where this is possible with reasonable-fees.
0

S

X

;*

*

*

-

*

*

*

:

*

User charges should not prevent or curtail the possible use and enjoyment of
basic outdoor recreation opportunities. * * * On the other hand, those who use
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areas for activities that require the provision of special facilities, services, or
supplies would pay a fee, as recommended above. Feasibility of collection is, of
course, a limitation onthis standard.
.
.
-:
:
*

.

.*

*

.

.*

'

X

:

:*

X1

The ORRRC report provides for'the collection of user fees at recreational facilities and for making such facilities, at least in part, selfsupporting wherever possible with reasonable fees. It recognizes that
the extent to which fees can be established is restricted by considerations of feasibility of collection. Interest, therefore, is not necessarily
called for under the ORRRC policy. Giving due sight to that policy,
in considering the import of the legislative history of section 8 of the
1962 Act, it cannot be" concluded in our judgment that a mandatory
interest requirement has been imposed.
While Senator Randolph, the floor-manager of the bill, stated that
the purpose of the Miller amendment was to make the aquarium selfsupporting, he did not mention interest. The amendment's sponsor,
Senator Miller, clearly had the' ORRiRC policy in mind when he introduced it. By contrast, 'the Senators who opposed the passage of the
bill did not clearly indicate' that the term "costs of construction" included the interest element. Primarily, they voiced doubt that sufficient fees could be collected to make the venture financially feasible.
It is therefore our opinion that the Secretary, in establishing visitation and user charges at the National Fisheries Center and Aquarium,
is not required by law to recover interest on the capital costs of the
center and aquarium.

He is free, however, to consider the question of

interest as a matter of policy, keeping in mind the standards of the
ORRRC report. If interest is to be considered, the Secretary would
need to determine the proper interest rate and the effect the increased
charges would have in collecting sufficient revenues to meet the specific
obligations of section 8 of the Act.
FRANE J. BARRY,

Solioitor.
WILLIAM S. KILROY ET AL.

A-29650

Decided December 13, 1963

Oil and- Gas Leases: Assignments or Transfers
Where a regulation requires only that evidence be furnished of the authority of
an agent or attorney in fact to sign an assignment, a partial assignment of
an oil and gas lease is not to be rejected because the assignment is signed
by a purported agent for the assignor and there is filed only a letter which
makes reference to a case record in another land office in which a power of
attorney authorizing the agent to act has been filed.
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Oil and Gas Leases: Assignments. or Transfers-Regulations: Interpretation
Where an applicant is to, be deprived of a statutory right because; -of,his
failure to comply with the requirements of a regulation, that regulation
should be so clear that there is no basis for the applicant's noncompliance
therewith.:
APPEAL FROM THE BUREAU OP ATND MANAGEMENT.

William s: Kilrdy ahd Charles i. Wilcox have appealed to the
Secretary of the Interior from a dacision of the Division of Appeals,

Bureau of Land Managenient, dated May 14, 1962, which affirmed a

decision of the Salt Lake City land'office; dated October IO,1961, and
an amended letter decision, dated October 23, 1961, rejecting the proposed partial assignment of Kilroy's oil and gas lease to Wilcox. The
assignment 'vas filed'September29; 1961.
The rejection of the assignment by the Bureau was based on. the
conclusion that no acceptable power of attornet had been filed on
behalf of J. N. Conley, who signed the assignment for the assignor.
In a ltter filed on the same day as the assignment, it was stated that
'the power of attorney required was Ion file in the Denver, Colorado,
land office, and the file in which it was to be found was listed.
The appellants contend that there is no requirement that the evidence
of a power of attorney accompany the filing so long as it is furnished.
They contend, also, that there is no requirement that evidence of
authority of an attorney ,in fact must be furnished by reference to a
ease record in the sarn land office wherein the assignment is filed, if it
is furnished by reference. They further 'assert that prior practice
of the Bureau substantiates their position and that the new interpretation of the applicable regulation, 43 CFR' 192.141(b)., by the Director
should not be applied retroactively to thein since they'had no notice
of it and it was not publicly announced.
43 CFR 192.141(b) reads inpertinent part:
Where an attorney in fact, in behalf of the, holder of a lease '*
' signs an
* *
lease * .* *, there must be furnished evidence of, the
authority of the attorney to execute the assignment * *

assignment of the

* Appellants' first contention is: well ta'ken. The regulation..requires
only that the necessary evidence be "furnished." The eidence need
not accompany the partial assignment, for, as has recently been held,
"furnish," as used in the regulation, does not mean "accompany."
CharlotteE. Brown et al., 70 I.D., 491 (A-29667, November 21, 1963).
The regulation does not demand that the evidence be presented in
any specific form-that is, it does not ask for a copy of the agreement
creating the agency or require' any other particular:p"roof to'estabish
the agent's authority. Evidence,. of course, cani be any document
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tending to establish the truth of the point at issue. Thus, it would
seem that "evidence" could be a. reference to a case record in which a
document has been-filed as well as the submission of the document

itself.
The'oil and gas regulations specifically permit the use of a reference
in one instance, i.e., with respect to the statements required of a corporate offeror (43 CFR 192.42(f)).. In another instance, i.e., with
respect to the documents required where the offeror is an association
or partnership (43 CFR 192.42(e6) ), it had been held that a reference does not satisfy the regulation. George N. Keyston, Jr., ltd., 70
I.D. 156 (1963). In a third situation, i.e., one in which a bond must
be filed, the regulation simply says that if a party to an assignment
of an oil- and gas lease has filed a nationwide bond applicable to the
State and the act under which the lease issued, no additional showing
is necessary as to the bond requirement (43 CFR 192.141 (c)).'
The regulations, then, provide a variety of methods for bringing to
the Department's attention information required in processing applications relating to oil and gas rights, one of which is the use of a.
reference to another case record which apparently can be in another
land office. Thus, there is nothing intrinsically improper in employing
that metho~ nor does it raise,.4 istrve problems so obviusly
difficult that it would be immediately apparent that it ought not to be
used.
The Deparment has often held tht where an applicant is to be
deprived of a statutory preference right because of his failure to
comply with the requirements of a regulation, that regulation should
be so clear that there is no basis for an applicant's failure t comply
with it. Madge V. Rodda, Lockheed Propulsion Co'?pany, 70 I.D.
481 A-29483, November 12, 1963) :3onald,C. Ingersoll, 63 I.D. 397
(1956).
Since a reference such as appellants used is evidence of the authority
of the agent to sign an assignment and since the regulation, 43 CFR
192.141 (b), does not plainly prohibit its use, the assignor and assignee
are not to be deprived of the benefits of the assignment for failure to
use another method of complying with the regulation.
Accordingly, it was error to deny approval to the assignment and
to hold that the lease had expired by operation of law. In view of the
conclusion reached herein, it is unnecessary to consider the other
arguments raised by the appellants.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secreta
of the Interior (sec. 210.2.2A(4) (a), Departmental
1 See also the Soldiers' Additional Homestead Rights regulations which permit evidence
of the right to be shown by reference to the case, by land office, serial number, and- description"ofliand,containingtheevidence.' 43CPR132.8(b).

523]

--

JOHN, MARTIN PEARSON

-

523

December 18,1963

Manual; 24 F.R. 1348), the decision is reversed and the case remanded
A
for such further proceedings asrmay be consistent herewith
ERNEST F. Hom,

Ass;,tant So'icitor.
OHN MARTIN PEARSON
A-29674

Decided December 18, 1963

Rules of Practice: Appeals: Statement of Reasons
An appeal to the Director, Bureau of Land Management, is properly dismissed
whete the appellant fails to file a statement of reasons in support of the
appeal.

Alaska: Homesites-'Alaska: Possessory Rights-Applications and Entries:'
Priority
Where an applicant for a homesite files -a protest against an application to
purchase a headquarter site within 30 days-after the publication of the
latter application, the protest being based on the assertion thatthe protestant has a superior right to part of the land included in the headnrt
site application, the protest is properly dismissed where the protestant
faiIs, s 'required by section 10 of the act of May 4; 1898,; to commene
an action within 60 days in .a- court of. competent jurisdiction: to quiet
title tothe land in conflict.
.
-APPEAL FROM THE BUREAU OF LAND MANAGEMENT

John Martin Pearson has appealed to the -Secetary of the-Interior
from a decision of the Division of Appeals; Bureau of Land'Management, dated June 15, 1962, which affirmed a decision of the Anchorage,
Alaska, and'ffie, dated March 29, 1962, rejecting. his homesite purchase application, Anchorage 049104, and conforming his claim to
lot 17, U.S. Survey 3643. The application was rejected because the
land was not described by aliquot parts of legal subdivisions. The
claim was conformed to the public survey upon the appellant's failure
to adjust it to the survey within 30 days after notice was given to him
of the ofllcial filing of the plat of survey as required by 43 CFIR 101.6
(c). The decision further held that the appellant had until May 31,
1964, within which to reapply for the purchase of his homesite by de-scribing the land as lot 17 of U.S. Survey 3643.
Pearson also has appealed from a second decision of the:Division
of Appeals, Bureau of Land Management, dated June 15,1962, dis2 The 2-year period for which the segregated leases would have been extended upon
approval of the assignment would have expired on September 30, 1963. The record does
not indicate whether any other action has been taken which would serve to extend the
segregated leases beyond that date if the assignment were to be approved now.
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missing his appeal from a landb'office decision dated March 6, 1962, for
failure to file a statement of reasons in support(of his appeal. -'The
land office decision dismissed Pearson's protest, against David C iHarrison's conflicting headquarters site application, Anchorage 050126,

on the ground that an action to quiet title was not filed within 60 days
after the protest was filed. Since Pearson has not shown that he filed
a statement of reasons in support of his appeal from the land office
decision of March 6, 1962, the. dismissal of his appeal was correct.
43 CFR 221.3, 221.98. However, the facts involved in that proceeding are entwined 'with the facts involved in the proceeding in
which proper appeals have been taken-so that the entire situation must
be reviewed.;
The: facts .of the case are as follows: Pearson filed on June 1, 1959,
a notice of location under the homesite law (48 U.S.C., 1958 ed., sec.
461) -:of'
five acres of unsurveyed land which he:described by metes' and
bounds. A subsequent survey was made (U.S. Survey No. 3643) and
accepted on April 17, 1961, which put part of the five acres in lot
18 and part in lot 19 and included the remaining land, together with
some additional land, in lot 17, containing 3.85 acres.
letter dated
July 27, 1961, the land office notified .Pearson that the plat, of- survey
had been officially filed on June 28', 1961, ahdthat the- official dd'scription of the land' in his homesite location notice was lot I17 U.S..'Survey
.By

3643, containing 3.85 acres.

However, when Pearson filed his applica-

tion to purchase' the homesite on December 11, 1961, h described the
land by metes and bounds as he, had in his notice of location.. This
application was rejected by the land office on March 29, 962, ,because
of his failure to describe the land by aliquot parts of legal subdivisions.
.
Meanwhile, on September 8, 1959, Harrison had filed a n6 tice of
location under the same statute for a tract of Jand including part f
that previously included in Pearson's notice. Subsequently, 6inFebruary 14, 1961, Harrison filed an application to. purchase which' ex
cluded the land in conflict. However, following the approval' of U.TS.
Survey 3643, he published notice of his application, describing the land
applied for as lot 19, U.S. Survey 3643.
On December 11, 1961, within 30' days after the date 'of the last
publication, Pearson 'filed a' protest against issuance
c
of a patent o
Harrison, asserting that he had'a prior' 'right to the portion of lot 19
included in his original location. He asked that l6ts 1 and 19 be
resurveyed to include in lot 17 the land described in his notice of
location The protest was dismissed by, the land office o March 6
1962, because of his failure to institute a quiet title action within t e
time required:. Pearson's appeal fron the decision was dismissed for:
the reason stated earlier.

JOIEWNMARTIN :PEARSON
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Pearson, in his appeal to the Secretary, contends, inter aria, that
there was gross error-in the survey of the land and that a resurvey
of the land should be made to conform it wih the five acres described
in his application. lie also contends thatthe reguation, 43 CFR
64.12, which provides in the applicable part: " (i)' An application
for srveyed land must describe the land by aliqiuot parts of legal
subdivisions *I * " is not relevait inth nstant case because the
survey itself was not valid..
The appellant's contention that there 'was gross error in the survey
estioany technical accuracy of the survey itself
does not call in
but rather is based upon the alleged circumstances of the survey. He
claims that-the surveyor told him in 1959 that. the portion of the fiveacre tract subsequently included in'lot l9 was to be-so included because
it adjoined an airport and was to be reserved for selection by the State
of Alaska. Pearson states that he had no objection to such action but
later discovered that' a private individual, Harrison, 'was'being 'permitted to apply ifor lot 19.. He objects to allowing Harrison to have
I %,'; -i. --ithe land and denying it to him.
Accepting Pearson's statements as true, it must nonetheless be concluded that he lost, whateer rights e had totheportion of lt. 19
included in his notice: of location because he failed to observe the
procedure set out in the last paragraph of section 10 of the act of
May 14, 1898, as amended (48 U.S.C., 1958 ed., sec.359).
Both Pearson and Harrison applied for land under the' portion of
section 10 of the act of May 14, 1898, which was added by the act of
May 26, 1934 (48 U.S.C., 1958 ed., sec. 461). 'The last paragraph of

section 10 provides in pertinent part:
* A the applicant, shall * * * cause a copy of such plat [of survey of his

claim], together with the application to purchase, to be posted upon .the claim,
and such plat and application shall be kept posted * * for. at least sixty
days, and during such period * * or within thirty days thereafter any person,
corporation, or association, having or asserting any adverse interest in, or claim
to, the tract of land or any-part thereof sought to be purchased, may file in the
* an adverse claimf setting
land office where such application is pending
forth the nature and extent thereof, and such adverse claimant shall, within
sixty days after the filing of such adverse claim, begin action to quiet title in a
court of competent jurisdiction within the District of Alaska, and thereafter no
patent shall issue for such claim until the final adjudication of the rights of
the parties, and such patent shall then be issued in conformity with the final
decree of the court.
In.Ripinsky v. Himnchman, 186 Fed. 151; 152 (9th Cir. 1911), the
court stated, in regardto a determination 'of an adverse claim to an
application for a patent to land in Alaska for trade purposes under

the above-quoted statutory provision:
717-5494-2
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* g*
If any person has an adverse interest or claim to the tract of land involved, he must file in the land office an adverse claim, setting forth-the nature
and extent of his demand, within such 60 days' publication of- notice or 30 days
thereafter; and within 60 days after such filing of adverse claim, he is required
to institute an action in the proper.district court of Alaska to quiet the title to
such claim.' [Italics supplied.]

In Hpchman v. Rip'nsky, 202 Fed. 625, 627 (9th Cir. 1913),, cert.
denied, 234 U.S. 59, on a second appeal, the court stated:
- The statute has in purview, no doubt, adverse claimants who are seeking
title from the government to the same parcel of government land, and it is incumbent upon the contestants to show by what right they respectively claim
superiority each 'over his adversary. The final judgment of the court will deter-mine the respeetive'rights -of the parties,.and the- fiYaL patent is made dependent
_upon the result of such adjudication. The statute has its prototype in the
statutes providing for the acquisition of mineral lands. Section 2326, Revised
Statutes (U.S. omp St. 1901, p. 1430), provides for an action of the- kind in
case of contest between -applicants for the same tract of mineral land. * * *?

In Gavigan v. Crary, 2 Alaska 370 (1905), the court stated:
This action is brought under a statute so nearly like * * * [the mining law:,
in relation to the procedure in applications for patents for mining claims * * *
that this court feels constrained to be guided, by the principles so well settled
in those cases. ' * * After filing his adverse claim, the adversary is required
to begin aton to uiet title in a court of competent jurisdiction, Within the
District of Alaska." [Italics supplied.]-

in subsequent proceedings in the Department, in Crary v. Gavigdn
et al., 36 L.D. 225 (1908)., the Department held that the decree of the
court determining the superior right of possession under section 10
"must be accepted by the Department as conclusive between the parties,
upon the issue decided."
In Price et al. v. Sheldon, 45 L.D. 55 (1916), Price filed a protest
-against the homestead of Sheldon and an adverse claim in the land office.:- Proceedings were initiated in the Alaska District Court but on
the date set for trial Price's counsel stated that Price did not desire
to prosecute his -action further. The court dismissed with prejudice
and held Sheldon to be entitled to possession of the land. The Department held the judgment of the court binding upon the Department
in regard to the right of possession between the parties.
Another protest against the entry was filed by Johnson, but after
the 90-day period the Department affirmed the dismissal of Johnson's
protest, stating:
*g

* * The act of May 14, 1898, * * * provides for the assertion of adverse

claims within the 60-day period of- publication or within 30 days thereafter.
Johnson failed to avail himself of the privilege of filing such claim within the
time allowed and submitting his case thereafter to a court of competent jurisdiction. His protest therefore came too late and he has no standing as an adverse
claimant to the lands involved. (P. 557.)
'

PROPOSED ESTABLISHMENT OF A- REFUGE- FOR
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These cases are dispositive of Pearson'srights. Since he failed to
comply with the statute by bringing an action in the courts within 60
days after fiin his protest, he lost his right to claim possession of the
disputed land in lot 19. superior to Harrison. Pearson states that he
could not maintain a quiet title: action because he had relinquished
possession of the land in dispute when he was told that it would go
to the State of Alaska. However that may be, the statute does not
condition the requirement for bringing an action upon whether the
protestant or adverse claimant will probably be successful in his action.
Indeed, it would be contrary to the purpose of the statute if one who
could not be successful in a court action would thereby be permitted to
litigate the issue of prior rights before the Department.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 148), the decision appealed from is affirmed for the
reasons stated in this decision.
F. HOM,
Assistaint Solicitor.

ERNEST

PROPOSED ESTABLISHMENT OF A REFUGE FOR MIGRATORY
BIRDS AT GRAYS LAKE, IDAHO
Migratory Bird Conservation Act: Generally.
The proviso in section 1 of the Palisades Project Act prohibiting the development, operation, and maintenance of a wildlife management area as part
of the project until authorized by- Congress,- was not intended to limit the
general authority of the'Seerbtary under the Migratory Bird Conservation
Act to establish and develop refuges for migratory birds anywhere in
the United States.
Section;6 of the Migratory Bird Conservation Act directs .that no payment
shall be made on areas acquired by purchase or rent until the, title thereto
shall be satisfactory to the Attorney General.

December 19, 1963

X-36664
To: ASSISTANT
SUBJECT:

SECRETARY FOR

FIsH AND WILDLIFE

PROPOSED ESTABLISHMENT
IDAHO.

OF A REFUGE FOR MIGRATORY

BIRDS AT GRAYS LAkE,

We have been asked by your office whether, in light of a memorandum of this office, dated March 2, 1961, to the Commissioner of Reclamiation, a Refuge for Migratory Birds could be established at Grays
Lalte in Idaho, -wihout the need of further legislith. In this re-
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gard, we understand that representatives of this office and of the area
office of the Bureau of Indian Aff airs, and of the regional offices'of the
United States Fish and Wildlife Service-and of the Solicitor, as welT
as the local residents, have reached a tentative agreement on the desirability of establishing a refuge at Grays Lake.
Grays Lake is located in Bonneville and' Caribou Counties, Idaho..
The area was meandered in 1875 and almost all of the public lands
around Grays Lake were'patelted in' the late 1890's and early 1900's.
In front of these patented lands there has been a considerable amount
of valuable grazingland, between the high water line and the meander
line. In 1907, 1908, and in 1926, all'of the public lands within the
bed of the lake and adjoining Grays Lake were reserved from further
entry for the benefit of the Fort Hall IndianIrrigation Project. As
riparian owners, however, the patentees have claimed title to their
proportionate share of the lake bed within the meander line.'
At this point, it should be noted that the navigability or nonnavigability of Grays Lake has never been determined.
In 1908 the Government acquired certain water rights, including
storage rights, in. Grays Lake from Berzilla W. Clark in connection
with the Fort.Hall Indian Irrigation Project. In the early 1930's
questions were raised concerning the Government's rights to the lake
bed and the right to impound waters as against the patentees. A
proposed 'qIiet title
action, however, was never filed.
In 1946 and 1947 the then Fish and Wildlife Service prepared a report on the fish and wildlife resources in Grays Lake in relation to the
proposed Palisades Reservoir project, which included a proposal for
the exchange of storage rights in the Palisades Reservoir for the water
rights of the Fort Hall Indian Reservation in Grays Lake. It also was
proposed that title to approximately 9,300 acres: of' private, lands
around the meanderline at Grays Lake be acquired. These proposals
were subsequently rejected in part by the Congress.
In-the preparation of a Departmental-report on S. 66, a'bill-"To authorize the Secretary of the Interior to construct, operate, and maintain a reregulating reservoir and other works at the Burns Creek site
'in the' upper Snake River Valley, Idaho, and for other purposes,". and
similar bills H.R. 36 and H.R. 378 introduced during the 87th Congress, our views were asked on whether the above bills authorized a
wildlife facility at Grays Lake. In response to this request, we stated:
Having reviewed Mr. Bennett's letter [former Under Secretay Bennett's letter
of February 8, 1960, to Dr. Evan M. Kackley of Boise, Idaho] and the proposed
legislation -in the light of the authorities that would be available to the Department thereunder and under the. Fish and Wildlife Coordination Act, it is my
view that whether or not the specific prohibition on Grays Lake development as
set out in Section 3(b) of Hl.R. 36 is 'adopted, the Burns Creek legislation cur-
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rently before the Congress would not authorize the Secretary of the Interior
or any other administrative officer of- the Federal Government to develop the
Grays Lake wildlife area. Further legislation would be required.

This opinion 'was also based on the provisions of the Act of September 30, 1950 (64 Stat. 1083), which reauthorized the Palisades
Dam and Reservoir project, in Idaho. Section 1 of that Act provides
in part:
Provided, That, notwithstanding recommendations to the contrary
i -the Secretary shall reserve not to exceed fifty-five thousand acre-feet of
active capacity in Palisades Reservoir for a period ending December 31, 1952,
for replacement of Grays Lake storage, but no facilities in connection with the
proposed wildlife management area at Grays Lake shall be built and no allocation of construction costs of the Palisades Dam and Reservoir by reason of providing replacement storage to that area shall be made until the development
and operation,and maintenance of the wildlife management area has been authorized by Act of Congress, * * * (Italics supplied.)
* *i

e *

Subsequently, in an opinion dated June 14, 1963, the Field Solicitor
at Boise held:
It is my view that additional legislation by reason of the language of the Act
of September 30, 1950, would not be required to carry out a regular development
at Grays Lake by the Bureau of Sport Fisheries and Wildlife, which is otherwise
authorized. This view seems required by reason of the literal language of the
Act of September 30, 1950 itself, is supported by the legislative history of the
act as refecting the intent of Congress, and is in accordance with the accepted
rules of statutory construction.

We believe that the above opinions are entirely reconcilable, since
the earlier opinion of the Solicitor went only to the question of
whether either the Fish and Wildlife Coordination Act (16 U.S.C.
sec. 661 et seq.) or the then pending legislation, if enacted, would
authorize the establishment of a wildlife refuge at Grays Lake.
Clearly, the question before us now was not decided, although a reference was made to a statement by former Under Secretary Bennett
oil this subject. It, thus, becomes essential to consider the legislative
history of section 1 of the. 1950 Act and the provisions of the Migratory Bird Conservation Act, as amended (16 U.S.C. sec. 715 et seq.).
In a letter of July 17, 1950, to the Secretary of the Interior, the
Bureau of the Budget commented on this Department's proposed supplemental report to the House Committee on Public Lands on H.R.
5506, .a bill similar to S. 2195 later enacted as the Act of September 30,
1950. The Budget Bureau stated:
It is recognized that the proposed construction of Palisades Reservoir affords
an opportunity to permit the stabilization of Grays Lake * * * thereby promoting the development of the 'wildlife potentialities of the Grays Lake area.
While such a facility might be a desirable improvement, the project report shows
that the construction of the Palisades Reservoir would not result in any net
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loss or damage to fish and wildlife at Grays Lake but would actually constitute
the establishment of a new wildlife area. The allocation proposed for fish and
Wildlife in the Palisades project would, therefore, represent a departure from
the President's policy * * * The need for such a development should be presented, justified- authorized, and financed as a separate feature,. and not treated
as a nonreimbursable allocation atthe expense: of the Palisades project * *
This statement is not intended to indicate in any way the relationship to the
President's program of the provision of a fish and wildlife management area
if authorized and financed as part of the activities and programs of the Fish
and Wildlife Service. (H. Report 1297, Part 2, 81st Gong., 2d Sess.)
(Italics
supplied.)

The Department, enclosing a copy of the above letter, recommended
to the Committee that "before H.R. 5506 or any other bill embodying
the reauthorization of Palisades Dam is passed by the House provision
be made for conforming it to the views expressedby * * * the Bureau
of the Budget." Subsequently, the Committee in a supplemental
report, supra,. accompanying HMR. 5506, later concurred in by the
Senate, stated:
The second additional amendment (the proviso recommended to be added to
section 1 of the bill) will meet the first objection of the Bureau:of the Budget so
*far as Palisades Dam is concerned. i * there will be no allocation of. project
costs by reason of: enhancement of fish and wildlife values, although the Committee understands that with the undertaking of the Grays Lake wildlife-management area (which will be possible only through the use of storage capacity to
be provided by Palisades Dam and Reservoir) there will be substantial benefits
created. In keeping, however, with the position of the Bureau of the Budget
this amendment will make the expenditure of funds for the development of Grays
Lake area dependent on enactment of a separate authorization by the Congress.
In order to preserve the basis for the consideration of that problem by the Congress, the Committee recommends that there be reserved 56,000 acre-feet of active
capacity in Palisades Reservoir for a limited period, and this will be accomplished
by the proposed proviso to section 1. (Italics supplied.)

It seems clear from the above legislative history that the intent of
the proviso in section 1of the 1950 Act was first, to prevent the establishment of a wildlife-management area at Grays Lake as part of a
nonreimbursable allocation of the Palisades project as recommended
by the Department pursuant to the provisions of the Act of August 14,
1946 (60 Stat. 1081), popularly known as the Fish and Wildlife Coordination Act; and second, to assure that such an area would not be
established at Grays Lake, in accordance with the plan of development
recommended in connection with the Palisades project, until specifically authorized by Congress. In this regard, Congress made available for a limited time 55,000 acre-feet of active capacity at Palisades
Reservoir for this, purpose. Since that time the above plan has been
abandoned, and the water usedfor other purposes.
We do not believe, however, that the above-mentioned proviso was
intended to limit the general authority of the Secretary' under the
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Migratory Bird Conservation Act, as amended (16 U.S.C. sec. 715
et seq.) to establish and develop a refuge for migratory birds anywhere
in the United States, including Grays Lalke, Idaho, after receiving the
approval of the Migratory Bird Conservation Commission. Accordingly, it is the opinion of this office and that of the Field Solicitor
in Boise, that a migratory bird refuge ciuld be established at Grays
Lake in accordance with the terms and conditions of the Migratory
Bird Conservation Act and without the need of further iegislation.
We understand that there is a proposal to lease certain areas around
Grays Lake for a tenn of 99 years pursuant to thie above Act and to
develop theseleased areas as a migratory bird refuge. 'The Attorney
General has held in a similar case that a 99 year lease without consideration, a month-to-month rental at $1.66 per month, and a deed to
land for $1 were not purchases of lands within the- meaning of
Revised Statutes § 355 (40 U.S.C. see. 255). He also stated thatI think it advisable, however, that the titles to these tracts of land be submitted to the Attorney General for his opinion with reference, to the validity
thereof. This should be done as a wise precaution regardless of whether said
section 355 be applicable to the facts here presented or not. (28 Op. A.G. 413.)

We concur in the above statement. Furthermore, we point out that
section 6 of the Migratory
Consrvation
eBird
Act directs that no
payment shall be made on areas acquired by putchase or rent ntil
"the title thereto shall be satisfactoryto the Attorney General.".
In addition, we recommend that before initiating action to establish
a refuge and expend funds thereon, consideration should be given as to
whether there exists sufficient water to maintain the refuge for migratory birds. In this regard, we note that the original wildlifemanagement plan was predicated on the availability of 5,000 acre-feet
of active capacity at Palisades Reservoir. This water is no longer
available for any fish and wildlift purposes.

FR4NX J. BARRY,
Solicitor.

ESTATE OF LTUCY SIXTEEN
IA-1324

Decided December 20, 1963

Indians: Generally
'The anowance of an.attorney's fee. by an Examiner-of Inheritance for legal
services rendered in an Indian's restricted estate wAll not be, disturbed 'on
appeal where it appears that such allowance meets' the test of reasonableness specified in the Departmentalrobate tegulations.''

'
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APPEAL FROM A DECISION BY AN EXAIITNER OF INHERITANCE

Houston Bus Hill, an attorney at law, Oklahoma. City, Oklahoma,
has appealed from a decision by an Examiner of Inheritance, dated
September 14; 1962, denying the appellant's petition for a rehearing
of the Examiner's earlier action of July 20, 1962, in the matter of
setting the appellant's fee for legal services rendered in the proceeding
on the estate and will of Tah-wat-is-tah-ker-na-ker or Lucy Sixteen,
deceased Comanche allottee No. 429. Appellant feels aggrieved by
the Examiner's action of allowing him a fee, of $1,000, whereas the
attorney is claiming a fee of. $9,456.33 for representing various parties
interested in the above estate.':
The attorney's claim for legal services in the amount of $9,456.33 is
based upon a contingent fee contract entered into by him and those
persons whom he represented in the present probate proceedings, under
which the attorney was to receive 25 percent of recoveyI:failing which
he would receive nothing for his services. While this contract was
prepared for the approval of the Area Director,' Bureau of Indian,
Affairs, Anadarko, Oklahoma, there is no indication that approval
of the contract was given by that officer or by any other officer of this
Department. In any event, the Examiner did not regard the contingent fee contract as controlling his determination of the sum regarded
as due the attorney for legal services. Accordingly, the Examiner
properly followed the pertinent provision of the probate regulations,'
on the basis of which he found that a reasonable amount as compensation for the legal.services rendered, by appellant was the sum of $1,000.4
i The orderliness of the appellate process was not aided by the fact that after the filing
of the notice of appeal the Examiner, on October 9, 1962, requested permission to file a
brief in support of his ruling on the attorneys fee, and the attorney, on February 7, 1963,
addressed a communication on another matter to a member of the solicitors staff, but to
which a postscript handwritten note was added, urging approval of the attorney's contract
of employment in the present probate case. Notwithstanding these improper communications, and independently of them, consideration of the appeal will be made on the basis of
the record on this matter.
2 Under section 269 of Order 551, delegating authority from the Commissioner of Indian
Affairs (14 1AM 3.1)., Area Directors could act regarding "The approval of the employment
of attorneys for individual Indians and the determination and payment of fees paid on a
quantum meruit basis from restricted or trust funds."
8 25 CR
15.26
"Claims for attorney fees. Attorneys representing Indians under the regulations in this
part shall be allowed compensations in reasonable amounts.
In determining attorneys'
fees, consideration shall be given to the fact that the property of the decedent is restricted
or held in trust and that it is the duty of the Department to protect the rights of all
interested parties.
Such fees as may be allowed shall be charged against the interests of
the attorneys' clients."E
4 Since the Examiner followed a specific provision in the Departmental probate regulations, made applicable to the fixing of fees by him in probate proceedings on restricted
Indian estates, it was not incumbent upon the Examiner to pass upon appellant's observation that under the recommended Oklahoma State Bar minimum fee schedule, published on
January 27, 1962 (O.B.J., Vol. 33, No. 3,P.
171), provision is made for a 33/*
percent
contingent fee, after trial. However, we have noted also, for perhaps a closer comparison
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We concur in the Examiner's finding that a fee of $1,000 is reasonable.: Obviously, as the Examiner pointed out in his decision of July
20, 1962, any time and effort expended by the appellant in collateral
actions before separate tribunals, and involving unrestricted properties
of the decedent, have no bearing on the fixing of a fee by the Examiner,
related as such a fee must be to the restricted estate to. which the
Examiner's probate authority is confined..,
:Because of the approval of decedent's testamentary dispositions,
which result the appellant supported, benefits were received by appellant's clients which are claimed to amount to $,825.27.5
This recovery apparently has not been disputed. Based upon such a recovery,
the appellant had. submitted the affidavits of practicing Oklahoma
lawyers, which are to the effect that the fee claimed by him is reasonable. Nevertheless, since the Examiner is charged with the duty of
determining the fee, he may form an independent judgment in that
respect, with or without the'aid of witnesses as to value6 particularly
where, as here, the Examiner's duties, as the presiding official, make
him peculiarly aware of the extent of the services rendered and the
circumstances in which they were-performed.
What the reasonable worth of legal services rendered in any given
situation may be is determined not only according to what such services
produced for the clients, but also according-to what such services, in
themselves, were reasonably worth, considering the labor, time, talent
and skill reasonably expended in the bestowal of them7
Both the decedent's 'will and codicil were prepared for her by an
attorney in the. field service of this Department. This scrivener, and
the attesting witnesses to the instruments signed affidavits contenporaneously with the execution of the will and codicil. They also
testified' at the probate hearing. - As the Examiner pointed out in his
decision of July 20, 1962, the testimony of these persons who attended
the testamentary dispositions was soclar, unequivocal and convincing
regarding the validity of the will and codicil that interested parties
and their counsel, who unquestionably: would have desired to set the
testamentary instruments aside, and who, no doubt, would have attempted to do so in more favorable circumstances, made no attack
either upon the will or the codicil.
The attesting witnesses, whose statements might have been anticipated as important, lived in or reasonably close to Anadarko where
with the present situation, another section of the same minimum fee schedule (p. 176)
providing for the charging of fees ranging from $200 to $250 for contesting the probate
of a will.
The entire estate was valued at $136,805.
See Cam pbell et at. v. G'reens, 112 P. 2d 143 (5th Cir. 1940).
7 Earl W. Wood, Fee Costracts of Lawyers, p. 71, Prentice-Hall (1936).
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the hearing on the will and codicil was conducted. Because of their
availability in that respect, only a minimum of effort would have
been required beforehand for the appellant to have ascertained -that
the competency of the decedeit was quickly as well as readily ascertainable, and that the will and codicil werelexecuted in proper circumstances.
That the circumstances surrounding the execution of the decedent's
will and codicil were such as to engender a strong belief that those
instruments would be approved is borne out by the course of events.
No briefs appear to have been filed in the proceedings on the wills,
and none were essential because of the uncontroverted testimony presented and the absence of any novel or difficult questions. While the
appellant appeared at the hearing and participated in the questioning,
the record reflects quite clearly that the Examiner was in charge, and
that he initiated the questions essential to elicit the answers required
for a determination upon the will and codicil. Obviously, then, the
Examiner retained a laboring oar in the proceedings, and in that respect carried out the basic function which Section 15.26 8 of the probate regulations contemplated he should have. The Examiner'had the
burden of going forward with the hearing, and procuring sufficient
proof upon which to make a decision.
That appellant rendered valuable services is attested by the fact that
the Examiner allowed him a'fee of $1,000. Obviously, he could not
have a contingent fee for he had no valid contract. 9 Hence, he- can
recover only the reasonable value of his services. After a careful consideration of the entire record, and giving full consideration to all
of- the evidence submitted by appellant, we have concluded that $1,000
is a fair, reasonable, and adequate fee for the services rendered by
appellant in -this case.
For theforegoing reasons we concur in the Examiner's determination of the appellant's feet as $1,000. Accordingly, and pursuant to
the authority delegated to the Solicitor by the Secretary of the Interior
(Section 210.2.2A(3) (a), Departmental Manual, 24 F.R. 1348), the
decision of the Examiner of Inheritance, denying appellant's petition
for a- rehearing regarding his fee, is affirmed, and the appeal is disimissed.'
FRAN]K J. BARRY,
-

Sojicitor.
See note 3, supra.
aCooke
v. Gaove, 61 Nev. 55, 114 P. 2d 87 (1941).
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Soldiers' Additional Homesteads: Generally-Scrip: Recordation
Where all the documents relating to a partial assignment of a soldiers' additional homestead right have been presented timely to the Director,
Bureau of Land Management, by a land office in connection with applications seeking to exercise part of the right assigned and the right is found
valid to the extent asked, the balance of the right is not to be denied
validity several years later on the ground that the assignee had not
.presented it for recordation within the period prescribed by the statute
and regulations.
APPEAL FROX THE BUREAU OF LAND MANAGEMENT

Jack V. Walker has appealed to the Secretary of the Interior from
a decision dated September 4, 1962, of the Division of Appeals, Bureau of Land Management, which affirmed a decision of the Chief,
Lands Adjudication Section, Division of Field Services, Bureau of
Land Management, rejecting his application to record soldiers' additional homestead right nder the act of August 5, 1955 (69 Stat.
534; 43 U.S.C., 1958 ed., sec. 274 note), on the ground that it was not
timely presented for recordation.
The case record shows that on August 31,: 1956, Edgar Paul Boyko
assigned to the appellant 20 acres of the soldiers' additional right of
George Morgan. On September 5, 1956, Walker filed an application,
Anchorage 033095, for the exercise of a soldiers' additional homestead
right covering 7.57 acres and on February 6, 1957 he filed another
similar- application, Anchorage 033780, for 2.87 acres. Walker submitted the original of the partial assignent of the right with his first
application.
On February 21, 1957, the Operating Supervisor, Area IV, Alaska,
transmitted to the Director, at Washington, all the papers pertaining
to the soldiers' additional right and asked to be informed whether the
right was valid, and, if so, how many acres were available to apply
against the applications.
The Director replied that the right was valid for 10.44 acres, but did
not declare it invalid as to the rest and returned the papers.
Thereafter, the applications were approved, and on November 5 and
6, 1957, final certificates were issued, followed by patents Nos.. 1177821
on December 17, 1957, and 1177375 on December 9,1957.
On February 23, 1961, Walker wrote to the Records Section, Bureau
of Land Management, Washington, D.C., inquiring as to the balance
of his scrip. The Acting'Chief, Case Processing Section, informed
him, in a letter dated August 28, 1961, that since he had never applied
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for recordation of the Morgan right as he was required to do within six
months of the time he acquired the right it was too late to accept it
for recordation.
On January 27, 1962, Walker in a letter to the Director set forth
the facts concerning his application and submission of the scrip. This
letter was treated as an application for recordation and rejected
initially and on appeal as set forth above.
The act of August 5,1955, supra, provides.:
Sec. 2. In the case of a transfer after the effective date of this Act, by as.
signment * * of a holding or claim of any right recorded under this Act, the
holding or claim of right so transferred shall be presented to the Department
of the Interior within six months after such transfer, for recordation by it;
except that where such transfer occurs within the period of two years from
the effective date of this Act and the prior owner has not complied with the
provisions of this Act, the owner or claimant by transfer shall have the remainder of such period or a period of six months, whichever is the longer,
within which to present his claims or holdings for recordation.
*.

:

*

:

*

*

*

*

Sec. 4. Claims or holdings not presented for recordation, as prescribed herein,
shall not thereafter be accepted by the Secretary of the Interior for recordation
or as a basis for the acquisition of lands.

Pursuant to the authority granted him by section 6 of the act to
issue reasonable rules and regulations, the Secretary adopted a
regulation stating:
Persons who desire to record their holdings or claims under the act must
present the following to the Director, Bureau of Land Management, Washington
25, D.C., within the time periods prescribed in § 130.6:
(a) A statement, in duplicate, captioned "Application for Recordation of
Scrip, Lieu Selection, or Similar Rights under the act of August 5, 1955 (69
Stat. 534)," containing the (1) name and full post-office address of the applicant,
(2) names and full post-office addresses of all the owners or claimants of the
right presented for recordation, (3) the type of scrip or right presented (see
paragraph (b) of § 130.5), and (4) the acreage of such scrip or right.
(b) The scrip, warrant, or other, document which evidences their right, providing their right is based on such a document.
(c) A statement, in duplicate, showing the basis of their right, providing the
right is not based on scrip, warrant, or other document. (43 CR 130.7.)

The decisions below considered Walker's letter of January 27, 1962,
to be his first request for recordation and held it not timely filed in
view of the statute and regulations.
This interpretation of the events that had occurred does not seem
proper. When all the documents relating to Walker's right were first
in the hands of the Director in connection with his two applications,
they were examined, the right found valid, and patents issued for the
lands applied for. The right involved in this appeal is exactly the
same right as that recognized as a basis for the patents. The right
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having been presented to the Director and having been held by him:
to be valid for .the 10.44 acres applied for, it seems unreasonable to
say now that the right to the extent that it was not then used watsnot
presented for recordation simply because lo formal request for rec-

ordation was made at that time. In the circumstances, the right is
deemed to have been presented for recordation when it was sent to the
Director in connection with Walker's applications and is t be
recorded.:
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Department Mannal; 24 F.R. 1348), the decision of the Division of Appeals,' Bureau
of Lands Management, is. reversed and the. case remanded for further
proceedings consistent herewith.
ERNEST F.

oM,:

Assistant Solicitor.
F. DON~WADSWORTH v. DON FARRELL ANHDER, SR.
A-29684

.

Decided Dece's ber 31, 1963

Contests and Protests-Rules of Practice: Private. Contests
A private contest brought against a: desert land entry which alleges facts not

reflected by records of the Bureau of Land Management at the initiation
of the contest which, if proved, would invalidate the entry may be upheld
notwithstanding some of the facts alleged may have been known to some
Bureau personnel prior to the filing of the complaint.

Contests and Protests-Rules of Practice: Private Contests
A contest-may be-dismissed if notproperly corroborated, butsueh action will
not prevent the consideration of a second contest complaint, properly
corroborated, by the same party, even though the charges therein are the
same as those contained in the first.

Desert Land Entry: Cancellation-Rules of Practice.: Private. Contests
A desert land entry is properly canceled where the entryman fails to answer
a complaint filed in a private contest against the entry which charges that
the entryman has not met the reclamation requirements of the desert land
law.
1 The documents evidencing Walker's right were transmitted to the Director on February
21, 1957, within the 6-month period following the assignment to Walker,; but were not
received by the Director until March 11, 1957, after the end- of the period. However, the
receipt by the Director was within the 2-year period following, enactment of the act of
August 5, 1955, sup-a, so the situation is governed by the excepting clause at the end of
section 2 of the act.,
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

F. Don Wadsworth and Don Farrell Anlider, Sr., have each appealed to the Secretary of the Interior from a decision dated June 12,
1962, in which the Division of Appeals, Bureau of Land Management,
reversed, as to the former, a decision-of the Nevada land office uphold-

ing his private contest complaint against Anlider's desert land entry,
and modified and affirmed that part of the land office's decision canceling Anhder's entry' allowed under the act of March 3, 187, as
amended' (43 U.S.C., 1958 ed., sec. 321 et seq.) .
:;Anhder's. entry was allowed on July 3, 1951, for 240 acres. By subsequent; petitions, appeals, and decisions the. entry was. amended to
include 320 acres, and the life of the entry was extended to August 17,
1960, and final proof on the entry was set for and made on that date.
It was filed in the land office on August 29, 1960.
On October' 25, 1961, Wadsworth filed a contest complaint against
the' entry, charging that the entryman had. not effectually irrigated
the land and had failed to develop an adequate water supply, construct
the necessary irrigation ystem, produce a merchantable crop, properly
clear the land, or actually irrigate and cultivate one-eighth 'of the
entry in a manner calculated to produce profitable results. The complaint was dismissed because of the failure of the contestant's witness
to corr6borate all 'of the allegations in the complaint.
1On
December 6, 1961, Wadsworth again filed a contest complaint
in which he charged that Anhderi had failed to reclaim the land, did
not have an ad.haater&suply, had not completed his main ditches
or any laterals, and had not plowed the land deeply enough to kill the
brush. By a decision dated January 17, 1962, the land office upheld
the contest and caniceled the entry because of the failure of the entry
man to file a reply to the complaint as required by 43 CFR 221.64.
'The Division of Appeals, Bureau of Land Management, reversed
the land office decision insofar as it pertained to the contest because
the reasons given as a basis for the charges in the contest complaint
were already a matterof 'record i'te
Bureau when the comlaiiit
was filed. 43 CFR 221.51 The entry,'however,' was canceled regardless of the contest, because the officer before whom final proof was
made represented the conteste6 in connection with his entry in contravention of 43 CFR 210.13, the final proof testimony of the witnesses.
was' inaleqi~te-to support.the testy
of the entryman, and theentryman's: own testimony showed- that he had not iet the' requirements as to cultivatixon of the land.'0.
:;0:0:0;..
':
''0 :I'
n
In his appeal to the Secretary, Anhder admits that the cancellatioii.
of the entry was justified but requests that he be givena preferential
right to file a new application within 30 days after the tract has beei
restored to entry.
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WX~adsworth, in appealing the reversal of the contest action, alleges
that no fieldlinspedtion reports-were.on-record prior to. Dece be 6,
1 961, when- he filed his complaint, nauc that his complaint showed for
the first time. that, the water supplycwas inadequate iand that ditches
had-not been completed or laterals constructed. I cannot concur in the Bureau's finding that all of the contestant's
charges w'ere already a matter of recordin ,tle Bureau -when thacomplaint was. filed. .The record shows hat. Anhder attempted to make
final proof on his entry on- July,16, 1956. OnQctober 1, 1907, the
land: office rejected-thle proof becase thepmp ig facilities on the well
were inadequate, and sufficient -irrigation ditches had not been installed to- distribute the -water on all of the irrigable. portions, of.,the
land. The entryman, however, was granted additional time i which
to correct the deficiencies. Except for-the-final proof, filed, in the land
office on August 29, 1960, there is. n further evidence in the record
as to the
-compliane with the desIert land requirements
until a field examination, report dated Jannury 26, i162. The final
proof- did not -show noncompliance with the -requirements fora water
supply, or the construction J.of -irrigation ditches: The field examination report substantiated the contestant's charges that the entryman
did not have a sufficient water supply; and that he-did not construct
all of the necessary irrigation ditches. it'also alleged that- the cultivated area observed by an .examiner -in 1957 had- almost completely
reverted to its, native state at the.tim- of the last exalination.: The
report further indicated that a-field examination had- been made on
May 24, 1961, at which- time. the. entry-man -was;informned that his
ater suply was-entirely inadequate. , However, no report- was made
of the examination, of May 24, -19.61, and the matters disclosed by the
examination do not appear to have been made a matter of record until
the,-examiler's reference-to it. in his,report of January 26- 1962. Therefore, it, appears that when Wads-orth filed his compla-int on December 6, 1961,there-was no information contained illthe BuLreau's records
relative to the adequacy, of ,the entryman's water supply or, the constLiction of the necessary irrigation ditches at the -time of ,submission
of fial -proof, although the: defects alleged may have been known to
Bureau personnel.!
'
*eThe Departent. has held that it.is proper to entertain a contest
gomplaint that alleges, proper charges.for, a contet that are -not reflected by .Bureau records even though the complaint alleges other
charges that are reflected by those records. Mcargaret L. Gilbert v.
Bob H. Oipkt,
70 I.D. 128 (1963). Accordingly, Wadsworth's
charges were sufficient to initiate a contest.
-entrynan's

-

-

'

-
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It is, therefore, necessary to consider Anlider's contentions in his
appeal to the Director, Bureau of Land Management, that the land
office erred in upholding Wadsworth's contest complaint of December 6, 1961, after dismissing his complaint of October 25, 1961, on the
technical ground that the statement of the corroborating witness-was
insufficient. Anhder apparently concluded that since Wadsworth did
not appeal the dismissal of his'first complaint he could not file another complaint on the same grounds. However, the Department has
held that the: dismissal of a contest or protest for want of sufficient
corroboration does not prevent the consideration of a second complaint, properly corroborated, by the same party, even though the
charges therein are the same as those contained in the first. Hopely
et al. v. McNeill et al., 17 L.D. 108 (1893); see also Shugren et al.

v. DilZ'inan, 9 L.D. 453 (1894).
The first complaint having been
found defective, Wadsworth was not obligated to appeal the dismissal
before filing a corrected complaint.
The record shows that Anhder was served with notice of the complaint as required by 43 CFR 221.58 and 221.95. He did not file an
Ianswer to the complaint within 30 days as required by 43 CFR 221.64.
The' allegations of the complaint were, therefore, taken as admitted
by' thecte6Stee, and the case- was decided by the land office without
a hearing as provided by 43 CFR 221.65.
Anhder's contention that the land office decision canceling his entry
is invalid because it was signed by the chief, lands adjudication section, is without merit. The Chief of the Lands Adjudication Section
exercised authority delegated under the general authority of iReorganization Plan No. 3 of 1950 (15 F.IR. 3174) and under specific delegations of authority to the land office manager dated April 18, 1958
(23 F.R. 2772), and from the manager dated May 20, 1959 (24 F.R.

4310).
It appears then that Anhder's entry was properly canceled because
of his failure to answer the complaint. This makes it unnecessary to
determine whether the decision appealed from properly canceled the
entry for'the reasons assigned in thatdecision.,
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4)'(a), Departmental
Manual; 24 F.R. 1348), the decision of the Bureau is reversed to the
extent that it reversed the decisi6n of the land office holding the contest complaint to be sufficient and is affirmed insofar as it affirmed the
'cancellation of the entry, but for the reason given in this decision.
ERNEST F. Hom,
AssistantSolicitor.
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PAYMENTS
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1. Where a Departmental regulation requires that the filing fee due in
connection with a request for a 5-year extension of an oil and gas
lease be paid before a certain date, a check for the filing fee (and
rental) filed before, but erroneously dishonored by the drawee'
bank after, the pertinent date will be held to have been paid.,
within the prescribed time-_
I_-__-___-____
-_-113
ACCRETION
1. The rights acquired by the United States in the public domain are
determinel by the common law. Under the common law, as interpreted and applied by the Supreme Court, the United States,
wherever it is a littoral or riparian proprietor of public domain,
has a vested right to future accretions and relictions. Because of
the nature of the Federal system, and by virtue of an express provision of the Constitution, no State can, by legislation or otherwise, deprive the United States of its right to relictions or
accretions
_- ------------ADMINISTRATIVE PRACTICE
1. When, subsequent to the filing of a noncompetitive offer to lease for
oil and gas, a determination is made that a portion of the lands is
thereafter to be- considered within the known geologic structure
of a producing field; the administrative practice of issuing separate leases for the lands within and without the structure is
proper and not in conflict with the mineral leasing laws and regulations…4----------------------------------------- --------2. The Director of the Bureau of Land Management has authority- at
any time to take up and dispose of any matter pending in aland
office or to review any decision of a subordinate officer-8
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ADMINISTRATIVE PROCEDURE ACT
DECISIONS'

1. Where the factual findings upon which an examiner's decision are
based are stated clearly in a decision, it is not essential that a
separate part of the decision be designated "findings of fact

11

HEARINGS

1. Where a hearing examiner's decision contains a ruling, in a single
sentence, on all of the proposed findings and conclusions submitted
by a party to a hearing, and the ruling on each finding and conclusion is clear, there is no requirement that the examiner rule separately as to each of the proposed findings and conclusions
individually--__--_--__--_--_--_------------_-717-549-64-3
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ADMINISTRATIVE PROCEDURE ACT-Continued

HEARINGS-Continued
2. Where the factual findings upon which an examiner's decision are
based are stated clearly in a decision, it is not essential that a
separate part of the decision be designated "findings of fact"____
3. A notice of hearing in a mining contest case which, in effect, incorporates the charges in the complaint that the land within the claim
is nonmineral in character and that minerals have not been
found within the limits of the claim in sufficient quantities to constitute a valid discovery sufficiently complies with the requirement in section 5 of the Administrative Procedure Act that a
notice of hearing state the matters of fact and law asserted -__
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11

455

AGENCY

1. Where an attorney in fact or agent of a lessee signs an assignment of
an oil and gas lease on behalf of the lessee, evidence must be
furnished of the authority of the attorney or agent to execute
such an assignment; and the fact that such evidence has been
previously furnished in the same land office in connection with
another case will not satisfy this requirement if there has been
no incorporation in the record of a reference to the case file
number in which evidence of the authority is filed_-_-_-____
-
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ALASKA
GENERALLY

1. Legislative grants must be construed strictly against the grantee
lest they be enlarged to include more than what was intended.2. Section 45(a) of the Alaska Omnibus Act permits the transfer of real
and personal property to the State, if it is determined that a
Federal function has been terminated or curtailed and has been
or will be assumed by the State--_-_-__-_-_______-___-___-__-_
3. The authority of any- Commission appointed pursuant to section
46(a) of the Alaska Omnibus Act is limited to the consideration
of factual disputes only and such a Commission has no authority
to pass upon questions of law, or to resolve disputes respecting
the proper interpretation of the statute -____-_-_______-_-__-__
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COAL LEASES AND PERMITS

1. An application for a coal prospecting permit under regulations issued
pursuant to the act of Oct. 20, 1914, filed after the repeal of
that act by the act of Sept. 9, 1959, is subject to rejection because
of the cessation of authority of this Department to issue permits
under the 1914 act; and, even though the 1959 act extended the
provisions of the Mineral Leasing Act of Feb. 25, 1920, to Alaska,
'the land office, did not have any duty or- authority to consider the
application as one under the 1920 act until some action was taken
by the appellant to amend the application to come within that
act… ___ - _ --___
-__ ------ __
-_451
2. A coal prospecting permit application which conflicts with an approved selection made by the State of Alaska under the Alaska
Mental Health Act is properly rejected in favor of the State
selection, regardless of which application was first filed-
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ALASKA-Continued
ROMESITES
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1. Where an applicant for a homesite files a protest against an application to purchase a headquarter site within 30 days after the
publication of the latter application, the protest being based on
the assertion that the protestant has a superior right to part of
the land included in the headquarter site application, the protest
is properly dismissed where the protestant fails, as required by
section 10 of the act of May 14, 1898, to commence an action
within 60 days in a court of competent jurisdiction to quiet title
to the land in conflict- '___--___=--_--___-__-_-______-____-523
HOMESTEADS

1. The breaking, planting or seeding, and tillage for a crop which
constitute cultivation of the soil of a homestead entry must:
include.such acts and be done in such.manner as to be reasonably calculated to produce profitable results-2. A homestead entry is properly: canceled when the final' proof submitted by the entryman shows on its face that he did.not cultivate Ie of the entry in the second year of the entry and Is
in the third year and thereafter until final proof was submitted
3. The act of Sept. 14, 1960, quitclaimed to the patentee all right,
title, and interest in oil and gas deposits reserved by the United
States in lands in the Kenai Peninsula in Alaska on which all
requirements for a homestead patent had been met prior to July
23, 1957,, except for submission of acceptable final proof; the act
did not affect the mineral reservations to the United States in
lands which were patented under, the homestead laws prior to
July 23,. 1957
_--------------4. Where a homestead settler on unsurveyed public land in Alaska
initiates his homestead claim. by settling upon the land while it
was subject to the homestead entry of' another and subsequently
files notice of such settlement in the land office after relinquishment of the prior entry, his rights attach instantly on the filing
of the relinquishment of the existing homestead and; are superior
to the rights of a homestead settler who files his notice of settlement and settles on the land subsequent to the relinquishmentL_
5. This Department has no authority to relieve homesteaders of the
-----------residence requirements of the homestead laws…
6. A leave of absence from: a settlement claim in Alaska may be granted,
only if the applicant has established his residence on the claim
7. Final proof' under a settlement claim' in Alaska. is not acceptable
where it does not show, that the homesteader established his residence on the. claim within 6. months after filing his notice of
__
-settlement
- ---------- I-____-__-__-__
8. Land embraced in. a: recorded settlement claim in -Alaska is not
available for homestead: entry and an application to make homestead entry on such land must be rejected --------_--___=
9. Although the rights of a. homestead settler on public lands covered
by an existing entry attach instantly' on. the-relinquishment.of
the prior entry and are: superior to. those, of settlers.or appli-
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cants initiating their' rights later, such; a settlement is nevertheless subject to the superior: right of, a contestant who secures

the cancellation of the. entry-------------------------
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ALASKA-Continued
HOMESTEADS-Continued
10. An allegation in a private contest complaint filed immediately after
the end of the second entry year which charges that the entryman failed to have under cultivation 1/16 of the acreage meets
the requirements of the regulation that a contest complaint must
allege in clear and concise language the facts which constitute
the grounds for the contest --------------
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INDIAN AND NATIVE AFFAIRS

1. Lands in Alaska which have been withdrawn by Executive order for
Indian purposes or for the use and occupancy of any Indians or
tribe, may be leased for oil and gas development pursuant to
-__-_-_-166
the act of Mar. 3, 1927 -________ _-___-_-__
2. The Annette Islands reserve in Alaska was specifically created as an
Indian reservation by section 15 of the Act of Mar. 3, 1891
(26 Stat. 1101; 48 U.S.C. sec. 358), and is leasable for mining
purposes under the provisions of the Act of May 11, 1938 (52
_-_____-_-__-__-_-__-363
Stat. 347; 25 U.S.C. sec. 396 a-f)-LAND GRANTS AND SELECTIONS

1. An application for a coal prospecting permit under regulations issued
pursuant to the act of Oct. 20, 1914, filed after the repeal of that
act by the act of Sept. 9, 1959, is subject to rejection because of
the cessation of authority of this Department to issue permits
under the 1914 act; and, even though the 1959 act extended the
provisions of the Mineral Leasing Act of Feb. 25, 1920, to Alaska,
the land office did not have any duty or authority to consider the
application as one under the 1920 act until some action was taken
by the appellant to amend the application to come within that
451
act…___--___--_--_----------------------------------------2. An application by the State to select lands under the Mental Health
Act is not defective because it does not contain a showing as to
451
…- _
the situation and potential uses of the selected lands
3. A coal prospecting permit application which conflicts with an approved selection made by the State of Alaska under the Alaska
Mental Health Act is properly rejected in favor of the State
- 451
selection, regardless of which application was first filed MINERAL LEASES AND PERMITS

1. The Annette Islands reserve in Alaska was specifically created as
an Indian reservation by section 15 of the Act of Mar. 3, 1891
(26 Stat. 1101; 48 U.S.C. sec. 358), and is leasable for mining
purposes under the provisions of the Act of May; 11, 1938 (52
___
Stat. 347; 25 U.S.C. sec. 396 a-f) ----------------2. An application for a coal prospecting permit under regulations
issued pursuant to the act of Oct. 20,. 1914, filed after the repeal
-of that act by the act of Sept. 9, 1959, is subject to rejection beecause of the cessation of authority of this Department to issue
permits under the 1914 act; and, even though the 1959 act extended the provisions of the Mineral Leasing Act of Feb. 25,
1920, to Alaska, the land office did not have any duty or authority
to consider the application as one under the 1920 act until some
action was taken by the appellant to amend the application to
_-_-_-__
___-------come within that act--
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1. The language and legislative history of the act of Mar. 3, 1927,
together with' the avowed purpose of establishing a uniform
policy for leasing all Executive order reservations for Indian
purposes compel the conclusion that the 1927 act is applicable to
lands in Alaska
"
_
2. Lands in the Tyonek'Reserve (Moquawkie Reservation)- in Alaska

167

which were " * * withdrawn from disposal, and reserved for
the U.S. Bureau of ;Education* *:-" by Executive Order No.

*::

2141, Feb. 27, 1915, were "*

*

withdrawn for Indian pur-

poses or for the use and occupancy of * * * Indians

within the meaning of the act of Mar. 3, 1927--_-

_

* *

*"

-
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POSSESSORY RIGHTS

1. Where an applicant for a homesite files a protest against an appli*:
cation to purchase a headquarter site within 30 days after the
publication of the latter application, the protest being based on,
the assertion that the protestant has a superior right to part of
the land included in the headquarter site application, the protest is properlydismissed where the protestant fails,, as required
by section 10 of the act of May.,14, 1898, to commence an action
within 60 days in a court of compete jurisdiction to quiet title';:
to the land in conflict__-----_-_-___-__
-_ -523
STATEHOOD ACT

1. The legislative history of section 6(e) of the: act of July 7, 1958,
clearly indicates that Congress intended to'limit the application
of section 6(e) to transfers of property, real and personal, which
has been used solely for the purposes of conserving and protecting
Alaskan fisheries and wildlife under the provisions of the State
laws cited in the act-

91

APPLICATIONS AND ENTRIES
GENERALLY

1. Where final proof on a detert -land entry is rejected within two years.after issuance of a receipt'for the money paid; with the proof
and new proof is filed and'is rejected and the entry caneeled in
part within two years after the new proof is filed but more than
two yeai after the receipt was issued, the entryman is not entitled
to a patent pursuant to section 7 of the act of Mar. 3, '1891_ 506
AMENDMENTS

1. An amendment of an oil and gas offer to change the description
of land sought for leasing to include the correct designation of a
legal subdivision owned by the United States within a-reservoir.
area in place of a previous designation of a subdivision not'.
~within the reservoir area and not owned by -the United States
should not be rejected, as a substitution of one tract of land for
another which requires the filing of a new offer, where it appears
that the offeror intended originallyjto apply for the land described
in the amendment -__--__--_--_----_--__----__---_-___

512
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*APPLICATIONS AND ENTRIES-Continued
. :,.PRIORITY
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- * Page
1. Where an applicant for a homesite. files a protest against an appliea:-tion to purchase a headquarter site within 30:'days after the publication of the latter application,;the protest-being based on the
assertion that the:protestant has a superior rightto part of the
land included in the headquarter 'site application, the 'protest is
properly dismissed where the protestan't fails, as required 'by;
section 10 of theaet ofMay 14, 189S, to commencegan action within
60 days in a court of competent jurisdiction to quiet title to the
land in conflict____
_'__
I
523
.BONNEVILLE POWER ADMINISTRATION
1. The Secretary of the Interior has authority to construct transmission lines which would be used to transmit to markets outside
the Pacific Northwest power generated in the 'nited States
Columbia River Power System of the Pacific Northwest 2. The Secretary of the Interior is under no' statutory geographic limitation of'authority to 'onstruet such transmission lines 'other
'than 'the limitation in the Bonnvile Prdject Act that transmission must be within economi transmission distane
BUREAU OF INDIAN; AFFAIRS
the Secretary of
- 1. In the absence of the approval or concurrenc 'of
Agriculture a Public Land Order purporting to exclude certain
::lands from a national forest 'and reserve them under the jurisdiction of the Bureau of Indian Affairs is, ineffective, to remove
such lands from the jurisdiction 'of the Secretary of Agriculture,
and a purported leaseof such lands approved by the Assistant
Secretary of the Interior pursuant to the Navajo-Hopi Rehabilitation Act of Apr. 19, 1950 (64 Stat. 44; 25 U.S.C. sec. 631 et seq.),
is invalid --___------------------------------------------
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237

429

BUREAU OF LAND MANAGEMENT
1. The Director of the Bureau of Land Management has: authority at
any time to take up and dispose of any, matter pending in a land
office or to reviews any decision of a subordinate officer
----… _
2. The Director of the Bureau of Land. Management is, not limited in his
consideration of an appeal from a land office decision to the particular question raised by that appeal. He may, even in the absence of an appeal, take up any matter pending in any land office
and dispose of it without waiting for a decision by the local
land office------
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409

BUREAU OF RECLAMATION
CONSTRUCTION

1. The' Secretary of the Interior has authority 'to construct t ansmission lines which would be used to transmit to markets outside
the Pacific Northwest power generated in the United States Columbia River Power System of the Pacific Northwest-_-'
-
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1. The inclusion of an interest component in establishing user charges
under section 8 'of the Aquarium Act is discretionary and not
mandatory-_____ _ __ __- =,
_
____-___-514
2. Where the language of an Act is silent on the question of interest
resort must be had to the. legislative history, of. the, applicable
statute

---------------------

------
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COAL LEASES AND PERMITS
APPLICATIONS

1. An application for a coal prospecting permit under regulations issued
pursuant to the act of Oct. 20, 1914, filed after the repeal of that
act by the act of Sept. 9 1959 is subject to rejection because of
the cessation of authority of this Department to issue permits
under the 1914 act; ard, even though the i959 act extended the
provisions of the Mineral Leasing Act of leb. 25, 1920,'to Alaska,
the land office did not have any duty or authority to consider the
application as one under the 1920 act, until some: action was taken
by the appellant to amend the application to come within that
act--_--_
-------_-- __--___-__,__
2. A coal prospecting permit application which coicts with an approved selection .made by the State of Alaska under the Alaska
Mental Hlealth Act is properly rejected in favor of the State selection, regardless of which application was first filed
… _

451

451

PERMITS

1. An application for a coal prospecting permit is properly rejected
where information becomes available as to the existence and workability. of coal, deposits in the land, after the filing of the application

149

COLOR OR CLAIM OF TITLE
GENERALLY

I. Where a color of title application is filed for an island in a river and
and the only color of title' or claim of title relied upon by the applicant must be 'founded upon a patent and subsequent conveyances
issued for abutting lots on the river bank and upon an interpreta:tion of State law that such a conveyance of riparian' land carries
title to the island, the application must be rejected where it appears that the interpretation of State law was changed before 'the
ruaning of the 20-year period required for a'holding in good faith
under the Color of Title Act
''2.

__-'-_-=-_---

"

- -__ 145

A decree of a State court holding that the owners of: riparian lands
have title -to portions 'of a specific island lying-in a navigable
-stream opposite the riparian lands and that title to- the island
lands passes with a conveyance of the riparian lands is sufficient
to constitute color of title to support a color of title laim,, and it.
'is immaterial whether subsequently conveyances are made of the,
riparian lands as including parts of ,the island or without mention of the island -_
.7_

:
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COLOR OR CLAIM OF TITLE-Continued
GENERALLY-Continued

Page

3. A general rule of law followed by a State tat-the owner of riparian
land on a navigable stream has title to an unsurveyed island lying
between'the riparian land and the thread of the stream does not
in itself, in the absence of a ruling by a State court as to a particular island, give the riparian owner color of title to the par__
_
_193
ticular island_…__ 4. Color of title to portions of an island based upon a decree by a State .
court, which holds that riparian owners on the bank of a navigable
stream own such portions of the island as are included within
lines drawn from the riparian land perpendicular to the thread'
of the stream, does not extend to portions of surveyed lots on such
___ I ____- __-193
island which fall outside such lines
5. A patent issued pursuant to a color or claim of title must be in the
.name of all those claiming an interest in the land or in the name
447
of a person designated by all claiming an interest in the land_
6. A color of title application filed under the provisions of the Color of
Title Act of Dec. 22, 1928, is not thereby automatically entitled
to consideration as an application under 'the act of Feb. 19,
1925

500

_

7. A color of title class 1 application must be rejected when. there hag'
been less than the 20-year, good faith, peaceful adverse possession
required by statue _…__-__------_---500
8. Where a class 1 applicant under the Color of Title Act has not held
the land applied for himself for 20 years, he can purchase the land
only if his possession to the date he learned of his defective title
when added to that of his immediate predecessors equals the statutory period, and such possession meets the requirements of the
act -____

---____

__ -- _--_--_
----

---

_

500

9. When a holder of public land under claim or color of title learns that
his title is defective, the 20-year statutory period is interrupted and any later applicant under the Color of Title Act must
demonstrate that the statutory requirements have been met
thereafter
_'_501
____
APPLICATIONS.,

1. An application for a patent based on color of title must be signed by
the applicant for patent and an application signed by an agent is
properly rejected --- __

-------------_--__--____

2. A color of title application filed under the provisions of the Color of
Title Act of Dec. 22, 1928, is not thereby automatically entitled
to consideration as an application under the act of Feb. 19, 1925_
3. A color. of title class 1 application must be rejected when there has
* been less than the 20-year, good faith, peaceful adverse possession
--required by statute -

446

500
500

GOOD FAITH

1. An application to purchase public land under the Color of Title Act is
- properly rejected where the applicant shows only that his grantor
went on the land and occupied it without any apparent right and

the applicant occupied the land under a conveyance from his
grantor for much less than the 20 years required by the Color of
Title Act--

__-- _--------_--

______-_____--_----______
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COLOR OR CLAIM OF TITLE-Continued,
GOOD FAITH-Continued
Page
2. Where a color of title application is filed for an island in a river and
the only color of title or claim of title relied upon by theapplicant
must be founded upon a patent and subsequent conveyances issued
for abutting lots on the river bank and upon an interpretation of
State law that such a conveyance of riparian land carries title
to the island, the application.must be- rejected whereit appears.
that the interpretation of Statelaw was changed before the running of, the 20-yeait period required for a holding in good faith
under the Color 'of Title Act_--- __
145
CONSTITUTIONAIL

LAW

1. The rights acquired by the United States in the public domain are
determined by the common law. Under the common, law, as interpreted and applied by the Supreme Court, the United States,
wherever it is a littoral or riparian proprietor of public domain,
has a vested right to future accretions and relictions. Because of
the nature of the Federal system, and by virtue of an express provision of the Constitution, no State can, by legislation or otherwise, 'deprive the United States of its right to relictions or
accretions
--- -------------

27

CONTESTS AND PROTESTS (See also Rules of Practice)
1. A contest brought against a homestead entry which alleges only facts
reflected by the Bureau records to constitute a charge relied upon
to invalidate the entry is properly dismissed as to such charge_ 128
2. Where final proof on a desert land entry is rejected within two years
after issuance of a receipt for the money paid with the proof and
new proof is filed and is rejected and the entry canceled in part
within two years after the new proof is filed but more than two
years after the receipt was issued, the entryman is not entitled to
a patent pursuant to section 7 of the act of Mar. 3, 1891
…_-_-506
3. A private contest brought against a desert land entry which alleges
facts not reflected by records of the Bureau of Land Management
at the initiation of. the contest which, if proved, would invalidate
the entry may be upheld notwithstanding some of the facts alleged
may have been known to some Bureau personnel prior to the filing
of the complaint-,----537
4. A contest ay be dismissed if not properly corroborated, but such
action will not prevent the consideration of a second contest complaint, properly corroborated, by the same party, even though the
charges therein are the same as those contained in the first-_-537
CONTRACTS
ACTS OF GOVERNMXNT

1. A claim for additional compensation on ,aecount of..hindrances for
which the Government is responsible that arise after the making
of the contract, and so do not amount to changed conditions, that
serve principally to increase the volume of work in time needed
for achievement of the result.prescribed by the contract, rather
than to defer the calendar date by which such result an reasonably be achieved, and that are overcome in a manner voluntarily
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chosen by the contractor, rather than in a manner required byi
Government personnel, is a claim for: breach of contract of a type
as to which there is no applicable notice requirement in or under
the standard form of Government construction contract (Claim
AL1)i _-_ ___ _ _ _ _
__ _ ____ _ _ __ _ __ __ _ _
_ 242
2. A contractor who undertakes to string a transmission line with a new
variety of'conductor furnished by the Government is entitled to
additional compensation on account of work stoppage ordered by
the Government in order to facilitate inspection of the Government for the correction of such defects, removal of obstacles to
acceptable performance interposed by such defects, and other
measures necessitated by their presence or suspected presence.
The contrhctor, however, is not entitled to additional conipensation for expenses incurred in devising and using reasonable stringing procedures needed because of novel qualities of the conductor, rather than because of defects in its fabrication, or for
losses incurred in unsuccessful attempts to follow the procedures
customarily applied in the past to the most nearly comparable
varieties of conductor, since by engaging to string a new variety
of conductor the contractor assumed the responsibility to ascertain
whether the prevailing methods of stringing would -work well
with the.new product and, if not, to find and adopt methods that.
would (Claims B-2, B3, C-1 through C-4, and D-1 through
D:: )-243.
3. A contractor is entitled to reimbursement for expense actually and
reasonably incurred in complying with a direction of the, Government to perform work in advance of the date when performance
is due. It follows that a contractor who has encountered. an excusable cause of delay, who has requested an extension of time
on account of. such cause, who has been denied, an, appropriate
extension, who has. been instructed to complete the work within a
lesser time than would have been available if an appropriate
extension. had been granted, and who complies with that instruction, is entitled to reimbursement for expenditures, such as
the cost of working under adverse weather conditions, that could
. .
'have been saved if an appropriate extension had been granted.
Where, however, the Government directs that the work be accelerated, but the contractor in fact does not accelerate its performance, no additional compensation. is allowable (Claim G-2) 245
ADDITIONAL COMPENSATION

1. An appeal involving a claim for additional compensation based on the
contract price for deleted work not performed will be denied where
* the contractor fails to submit evidence of the costs of materials
and labor claimed to have been incurred in anticipation of the performance of-the deleted work…
---------…
2, The additional compensation to be paid'as damages for breach of
contract or as an equitable adjustment under a contract may
properly 'be measured by the difference between the costs that
would have been incurred by the contractor if the job had not

8-
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been affected by the'compensable event in suit, and the costs that
were necessarily and reasonably incurred by the contraetor in
performing the job under the circumstances under which it actually had.to be performed as. a result of such compensable event.
The "total cost" method whereby the sum to be paid is ,measured
merely by the difference between the amount bid by the contractor, without regard to,its reasonableness, and the costs actually in-curred in performing the job, without regard to, what caused
them, is unacceptable in ordinary circumstances (Claims. A-1
--------------------------

and A-2) ---------

3. The expense of measures undertaken for the purpose of performing
.extra work resulting. from a change ordered by the, Government, or of overcoming hindrances resulting from a .breach of
contract by the Government, is allowable to the extent to which
the expense was actually and reasonably incurred, and, hence, if
such measures, were actually and reasonably. undertaken during
the winter, and the cost incurred in performing them at that time
of the year' would be allowable. When the .measures so undertaken form.an integral omponent of a series of operations that
is pushed, wholly or partially, into the winter as a necessary consequence of the. incorporation of such measures within the series,
the compensation due the contractor also includes the amount. by
which the cost of the subsequent operations in the series was increased through their projection into an: unfavorable season
___-_--_
-__-==_
-___-__
(Claim G-2)
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APPEALS

1. A comnunication from a contracting officer to a contractor, in order
to amount to a decision, must, at least, be so worded as' to fairly
and reasonably inform the contractor that a determination under
the "disputs' 'clause is intended :…_-_-_-_-___2. A Governmeft-furnished property clause which states that the Government will make "every reasonable effort" to deliver materials
"so as to avoid any delay in the progress of the contractor's
work as outlined in his construction program," but that if thef
contractor is delayed "because of failure of the' Government to
make such deliveries" the only form' of adjustment allowable
will be a time extension, is to be construed' as making the contractor's right to monetary compensation for a delay' in delivery
turn upon whether the Government made every reasonable effort
to deliver materials by the time when they would be needed, and
is also to be construed as making the construction program submitted by the contractor the criterion, in general for determining
the time when materials would be needed. 'If a failure' to make
timely delivery is proved, the burden of offering some reasonable
explanation for the delay' rests on the Government, and, if it
offers no such explanation, the contractor is entitled to a finding
that every reasonable effort was not made (Claims C-5 and
E-2)-4
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3. The limitation upon the time for taking appeals imposed by the
"Disputes" clause of the standard forms of Government contracts
is jurisdictional. An appeal from a decision of the contracting
officer must be' dismissed f it was; not-taken before the end of
the thirtieth day after the receipt of the'decision by the contractor, or: before the end of the next business day if the thirtieth
day falls on a Sunday or Federal holiday, unless the appeal inIvolves only questions of law. Such limitation may not be waived
or extended once the 30 days have run-852------------4. Under a Government contract that contains the usual form of "disputes" clause, an appeal from a findings of fact and decision of the'
- contracting officer must be dismissed if the notice of appeal was
'not mailed or otherwise furnished to the contracting officer within
the 30 days specified in the contract
____
… ----------_
5. The timeliness of an appeal is governed by the time elapsed between
the date when the findings of fact and decision were received
by the contractor and the date when the notice of appeal was
mailed by him to the contracting officer. The circumstance that
the'last day of the appeal period falls*on a Siturday istimmaterial and does not extend the appeal period
6. When a contract appeal involves a disputed issue of fact,; each party
is entitled to a hearing for-the purpose of offering evidence upon
such issue, and, if either party does request a hearing, a decision
upon the merits of the appeal without holding the requested hearing would be premature. The rules and procedures of the Board
of Contract Appeals do not provide for summary judgment in
favor of either party
…--------------------_____7. An interlocutory decision upon a contract appeal denying a motion to
dismiss the appeal for lack of timely notice or protest, or denying
a motion for summary judgment, leaves the, appeal open for the
presentation of evidence. upon all disputed questions of material
fact, including such a. question. as. whether. the. Government was
rejudiceI by lack o timely notice or protest -_-_-_-_-_-__
8. In determining whether a notice of appeall from a decision of. a contracting officer states with sufficient particularity the grounds of
the appeal, the notice is to be read in conjunction with docu.ents
*
contained in the appeal file that are referred to in the
notice
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…-_--------------------------------479

9. The mailing of a supporting brief in a contract appeal to the Board
of Contract Appeals instead of to the contracting officer is not so
fundamental an error as to necessitate dismissal of the appeal10. Where a contract appeal presents a genuine issue of material fact
over which the Board of Contract Appeals has jurisdiction (such
as the issue of whether a changed condition was encountered)
that has not been submitted for decision on the record without
a hearing, the contractor is entitled to a hearing at which evidence may be offered with respect to such issue: A motion to
dismiss the appeal for failure to state a case on which any relief
could be granted by the Bdardfwill-be.deied_
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Generally

1. The additional compensation to be paid as damages for breach of contract or as an equitable adjustment under a contract may properly
'be measured by the difference between the costs that would have
been incurred by the contractor if the job had not been affected by
the compensable event in suit, and the costs that were necessarily
and reasonably incurred by the contractor in performing the
job under the circumstances under which it actually had to be
performed as a result of such compensable event. The "total
cost" method whereby the sum to be paid is measured merely by
the difference;between the amountbid by the contractor, without
regard to its reasonableness, and the costs actually incurred in
performing the job, without regard to what caused them, is unacceptable in ordinary circumstances (Claims A-i and A-2) ---BREACH
1. A claim for additional compensation on account of hindrances for
which the Government is responsible that arise after the making
of the contract, and so do not amount to changed conditions, that
serve principally to increase the volume of working time needed
for achievement of the result prescribed by the contract, rather
than to defer the calendar date by which such result can reasonably
be achieved, and that are overcome in a manner voluntarily chosen
by the. contractor,: rather than in a manner required by Govern*ment personnel, is a claim for breach of contract of a type as to.
which there is no applicable notice requirement in or under the
standard form of Government construction contract (Claim A-1) 2. A contractor who undertakes to string a transmission line with a new
variety of conductor furnished by the Government is entitled to
additional compensation on account of work stoppages ordered
by the Government in order to facilitate inspection of the conductor for fabricator-caused defects, repairs ordered by the Government for the correction of such defects, removal of obstacles
to acceptable performance interposed by such defects, and other
measures necessitatedby their presence or suspected presence.
The contractor, however, is not entitled to additional compensation
for expenses incurred in devising and using reasonable stringing
*procedures needed because of novel qualities of the conductor,
rather than because of defects in its fabrication, or for losses
incurred in unsuccessful attempts to follow the procedures customarily applied in the past to the most nearly comparable varieties
of conductor, since by engaging to string a new variety of conductor
the contractor assumed the responsibility to ascertain whether
the pervailing methods of stringing would work well with the
new product and, if not, to find and adopt methods that would
(Claims B-2, B-3, C- throughC-4, and D-1 through D-4)---3. In the absence of express warranties or convenants by the Government,. a construction contractor is not entitled to additional com1
pensation for a delay caused by the failure of another contractor
to perform, within the time set by his contract, work that is a nec-
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essary antecedent for availability of the construction site, unleeg
the delay was due in some way to fault on the part of the Government. The awarding of a contstruction contract, or the issuance of notice to proceed thereunder, in circumstances where the
Government knows that the antecedent: work will not be finished
: by the time when"the construction site will be needed, inthe-ordinary and economical course of ontract performance, may be
; sufficient basis for a finding that the delay was due to fault of
the Government (Claim G-2)-245
CHANGED CONDITIONS

I1. A claim for additional compensation on account of hindrances for
which the Government is responsible that arise after the making
of the contract, and so do not amount to changed conditions, that
serve principally to increase the volume of working time needed
for achievement of the result prescribed by the contract, rather
' than to defer the calendar date by which such result can reasonably be achieved, and that are overcome in a manner voluntarily
chosen by-the contractor, rather than in a manner required by Government personnel, is a claim for breach of contract of a type as
to which there is no applicable notice requirement in-`or under the
standard form of Government construction contract (Claim A-1) _
2. Where a contract appeal presents a genuine issue of material fact over
- which the Board of Contract Appeals has jurisdiction :(such as the
issue of whether a changed condition was encountered) that has
not been submitted for decision .on the record without a hearing,
the contractor is entitled to a hearing at which evidence may be
offered with respect to such issue: A inotion to dismiss 'the appeal::
for failure to state a case on which any relief could be granted
by the Board will be denied ____
_-_-__
3. Allowance of an equitable adjustment or a changed condition is not
precluded merely b&ause the changed condition also amounts to
an -adtinable misrepresentation of breach of warranty
_ _
4. The design, methods and' details of the Work, as escribed in the draw*ings and specifications, may properly be taken into account in de'termining whetherichanged conditions exist, since they constitute
al source that -can give rise- to -inferences, Where factually and
logically justified, concerning the physical conditions which the
contractor was entitled or bound to expect would be encountered,
Band with which the physical conditions actually encountered are
to be compared- _
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495
495

495

CHANGES AND EXTRAS

1. An appeal involving a claim for additional compensation based on the
contract price for 'deleted work not performed will be denied
where the contractor fails to submit evidence of the costs of
materials and abor claimed to have been incurred 'i anticipation
of the performance of''the deleted work _____
2. A contractor who undertakes to string a transmission line with a new
varietyr of conductor furnished by 'the Government is entitled to
additional conpensation on account of work stoppages ordered by

85

INDEX-DIGEST

555

CONTRACTS-Continued
CHANGES AND EXTRAS-Continued
'Page
the Government in order to facilitate inspection of the conductor
,for fabricator-caused defects, repairs ordered by the Government
for the correction of such defects, removal of obstacles to acceptable performance interposed by such defects, and other measures
necessitated by their presence or suspected presence. The contractor, however, is not entitled to additional compensation for
expenses incurred in devising and using reasonable stringing procedures needed. because of novel qualities of the conductor, rather
than because of defects in its fabrication, or for losses incurred
in unsuccessful attempts to follow the procedures customarily applied in the past to the most nearly comparable varieties of conductor, since by engaging to string a new variety of conductor the
contractor assumed the responsibility to ascertain whether the
prevailing methods of stringing would work well with the new
'product and, if not, to find and adopt methods that would (Claims
B-2, B-3, C-l through C-4, and D-1 through D-4) -----243
3. A contractor is entitled to reimbursement for expense actually and
reasonably incurred in complying with a direction of the Government to perform work in advance of the date when performance is due. It follows that a contractor who has encountered an
excusable cause of delay, who has requested an extension of time
on account of such cause, who has been denied an appropriate extension, who has been instructed to complete the work within a
lesser time than would have been available if an appropriate extension had been granted, and who complies with that instruction,
is entitled. to reimbursement for expenditures, such as the cost of
. working under adverse weather conditions, that could have been
saved if an appropriate extension had been granted.; Where, however, the Government directs that the work be accelerated, but the
contractor in fact does not accelerate its performance, no addi*tional compensation is allowable (Claim G-2)-- -245
CONTRACTING. OFFICER

-

1. A communication from a contracting officer to a contractor, in order
-to amount to a decision, must, at least, be so worded as to fairly
-and reasonably inform the contractor that a determination under
_------_
- the "disputes" clause is intended
2. When the contracting officer makes a decision under -the "disputes"
clause,- he acts in a quasi-judicial capacity. The -decision must
represent his own judgment, rather than a determination dictated
to him by another not authorized by the terms of the contract __
3. Under a contract for the clearing of the right-of-way for a transmission line which (1) prescribes specific standards to' govern the
clearing, (2) authorizes the contracting officer to issue special instructions for areas presenting special problems, and (3) states
general objectives to be achieved or -safeguarded through. the
clearing, the contracting officer may permit'deviations from the
specific standards by virtue of his: authority to issue special instructions, provided such deviations are in -keeping with the general objectives stated in the contract (Claims A-1 and- AL 2)
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4. Final delivery, final acceptance, and final payment do not operate to
divest the contracting officer of his authority to act under the contract. Hence, these elements are not an absolute bar to allowance
of a claim…
I----------------------------…
_
5. When a claim for a time extension under a contract is presented to the
contracting officer, it is the duty of the latter to make an impartial
and objective determination of all questions that are directly
relevant to the extent of the delays upon which such claim is
founded ---------------------------------
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436

CONTRACTOR

1. Under the standard form of Government construction contract, the
risk of loss on account of increases in the cost of the job that are
not the product of any compensable act or omission of the Government, but that are caused merely by the encountering of bad construction weather, whether normal for the season of the year
involved or sufficiently abnormal to constitute an excusable cause
of delay, rests upon the contractor (Claims A-3 and G-2) _ …_-243
DAMAGES

Generally
1. The additional compensation to be paid as damages 'for breach of
contract or as an equitable adjustment under a contract may
properly be measured by the difference between the cost that
would have been incurred by the contractor if the job had not
been affected by the compensable event in suit, and the costs
that were necessarily and reasonably incurred by the contractor
in performing the job under the circumstances under which it
actually had to be performed as a result of such compensable
event. The "total cost" method whereby the sum to be paid is
measured merely by the difference between the amount bid by the
contractor, without regard to its reasonableness, and the costs
actually incurred in performing the job, without regard to what
caused them, is unacceptable in ordinary circumstances (Claims
A-1 and A-2)--____--_--____--_--_____
---- ___----_-____
2. The expense of measures undertaken for the purpose of performing
extra work resulting from a change ordered by the Government,
or of overcoming hindrances resulting from a breach of contract
by the Government, is allowable to the extent to which the expense was actually and reasonably incurred, and, hence, if such
measures were actually and reasonably undertaken during the
winter, the cost incurred in performing them at that time of the.
year would be allowable. When the measures so undertaken
form an integral component of a series of operations that is
pushed, wholly or partially, into the winter as a necessary consequence: of the incorporation of such measures within the series,
the compensation due the contractor also includes the amount by
which the cost of the subsequent operations in the series was increased through their projection into an unfavorable season
(Claim G-2)--_____--__----_-__-_______--____--__-_
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1. The duration of a time extension for an excusable cause of delay is
governed by the extent to which the excusable cause either increases the amount of time required for performance of the
contract work as a whole, or defers the date by which the last
of that work will be reasonably capable of completion. Depending upon the way in which the excusable cause affects the contractor's operations, the time extension may be either longer, as
in some cases where the job is projected into bad- weather, or
shorter, as in some cases where part of the job is unaffected, than
*
the period during which the excusable cause was operative.
Among other considerations, regard must be had for the possibility that the impact of the cause of delay might have been
avoided or shortened by the contractor (Claims under headings
E and F, and Claim S-i)-________--_________-___-_-___
2. In the absence of countervailing considerations, the time extension
alowable for an excusable cause whose primary effect upon the
job is to increase the volume of the work remaining to be done,
rather than to defer the time when the doing of that work will
become practicable, may appropriately be measured by dividing the
average daily work capacity of the contractor into the volume of
work added to the job by the excusable cause. In the absence
of countervailing considerations, the. time extension allowable
for an excusable cause that puts off the date by which the job
could otherwise have been brought to an end with reasonable
efforts, for a time roughly equivalent to the duration of the period
while extra work is being performed, or while work is being prevented by the Government, or while some other excusable cause
is operative, may appropriately be measured by the duration of
such period (Claim E-3, F-3 and P-) -_-_____-_-_-_-_-_
3. When a claim for a time extension under a contract is presented to
the contracting officer, it is the duty of the latter to make an
impartial and objective determination of all questions that are
directly relevant to the extent of the delays upon which such
claim is founded
_--=--___----__-------___-__
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DELAYS OF GOVERNMENT

1. A Government-furnished property clause which states that the Gov-ernment will make "every reasonable effort" to deliver materials
"so as to avoid any delay in the progress of the contractor's work
as outlined in his construction program," but that if the contractor is delayed "because of failure of the Government to make
such deliveries" the only form of adjustment alowable will be a
time extension, is to be construed as making the contractor's
right to monetary compensation for a delay in delivery turn
upon whether the Government made every reasonable effort to
deliver materials by the time when they would be needed, and
is also to be construed as making the construction program submitted by the contractor the criterion, in general, for determining
the time when materials would be needed. If a failure to make
timely delivery is proved, the burden of offering some reasonable
explanation for the delay rests on the Government, and, if it offers
no such explanation, the contractor is entitled to a finding that
every reasonable effort was not made (Claims C-5 and E-2)_--717-549--64
4
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2. The duration of a time extension for an excusable cause of delay is
governed by the extent to which the excusable cause either increases the amount of time required for performance of the contract work as a whole, or defers the date by which the last of
that work will be reasonably capable of completion. Depending
upon the way in which the excusable cause affects the contractor's operations, the time extension may be either longer, as in
some cases where the job is projected into bad weather, or
shorter, as in some cases where part of the job is unaffected,
than the period during which the excusable cause was operative.
Among other considerations, regard must be had for the possibility that the impact of the cause of delay might have been avoided
or shortened by the contractor (Claims under headings El and FP,
and Claim G-1)

_____.
--

3. In the absence of countervailing considerations, the time extension
*allowable for an excusable cause whose primary effect upon the
Job is to increase the volume of the work remaining to be done,
rather than to defer the time when the doing of that work will
become practicable, may appropriately be measured by dividing the average daily work capacity of the contractor into the
volume of work added to the job by the. excusable cause. In the
*absence of countervailing considerations, the time extension allowable for an excusable cause that puts off the date by which
the job could otherwise have been brought to an end with reasonable efforts, for a time roughly equivalent to the duration of the
. period while extra work is being performed, or while work is
ibeing. prevented by the Government, or while some other excusable cause is operative, may appropriately be measured by the
duration of such period (Claims 1-3, F-3 and F-?) ---------_
4. In; the absence of express warranties or covenants by the Governmentr
aconstruction contractor is not entitled to additional compensation for a delay caused by the failure of another contractor
to perform, within the time set by his contract, work that is a
necessary antecedent for availability of the construction site,
unless the delay was due in some way to fault on the part of the
Government. The awarding of a construction contract, or the
issuance of notice to proceed thereunder, in circumstances where
the Government knows that the antecedent work will not be
finishedby the time when the construction site will be needed,
in the ordinary and economical course of contract performance,
may be sufficient basis for a finding that the delay was due to
fault of the Government (Claim G-2) ----------------DRAWINGS
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1. The design, methods and details of the work, as described in the
drawings and specifications, may properly be taken into account
in determining whether changed conditions exist, since they constitute a source that can give rise to inferences, where factually
and logically justified, concerning the physical conditions which
the contractor was entitled or bound to expect would be encountered, and with which the physieal conditions actually encountered are to be compared
.___--_--____-___-___-____-___
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INTERPRETATION
1. A site examination provision in a construction contract may have the
effect of incorporating by reference into that contract those portions of the specifications of a.contract with another contractor
that have to do with work the performance of which is a necessary antecedent for performance of work required by the con* struction contract, if the condition to be created or removed by
the antecedent work is a condition that falls within the scope
of the site examination provisions, and if the stage of completion
of the antecedent work during the bidding period is not such as
admits of its qualities upon completion being forecast through
visual inspection alone (Claim A-1)- -- --2. Under a contract for the clearing of the right-of-way for a transmission line which (1) prescribes specific standards to govern the
clearing, (2) authorizes the contracting officer to issue special
instructions for areas presenting special problems, and (3) states
general objectives to be achieved or safeguarded through the
clearing, the contracting officer may permit deviations from the
specific standards by virtue of his authority to issue special instructions, provided such deviations are in keeping with the gn…
eral objectives stated in the contract (Claims A-1 and A-2)
3. A provision in a contract for the stringing of aluminum conductor
on a transmission line to be energized at a very high voltage which
states that the contractor, if he elects against stringing the line
under tension, may use lagging "to prevent the conductor from
being dragged over the ground or other obstructions where there is
possibility of damage to the conductor" means that enough lagging must be used to forestall any reasonable possibility of damage to the conductor through contact with the ground, and requires the use of sufficient lagging to keep the conductor entirely
clear of the ground where, but only where, the terrain is so
fraught with hazards that avoidance-;of all contact betweendIt
And the conductor is needed, as a practical matter, to forestall
any reasonable possibility of damage to the latter (:Claim B-1)__
4. A Government-furnished property clause which states that the Government will make "every reasonable effort" to deliver materials
"so as to avoid any delay in the progress of the contractor's work
as outlined in his construction program," but that if the contractor
is delayed "because of failure of the Government to make such
deliveries" the only form of adjustment allowable will be a time
extension, is to be construed as making the contractor's right to
monetary compensation for a delay indelivery turn upon whether
the' Government made every reasonable effort to deliver materials
by the time when they would be needed, and is also to be construed as making the construction program submitted by the contractor the criterion, in general, for determing the time when
materials would be needed. If a failure to make timely delivery
.is proved, the burden of offering some reasonable explanation for
:the delay rests on the Government, and, if it offers no such explanation, the contractor is entitled to a finding that every rea____
- sonable effort was not made (Claims C-5 and E-2)---
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5. The parol evidence rule does not preclude the introduction of parol
evidence for the purpose of showing whether a particular document was or was not adopted as an integration of the contract
between the parties. Nor does it preclude the introduction of
parol evidence for the purpose of showing that prior to the date
borne by the integration a contract had actually been made, which
was subsequently merged into or discharged by the integration--

Page

426

NOTICES

1. A claim for additional compensation on account of hindrances for
which the Government is responsible that arise after the making
of the contract, and so do not amount to changed conditions, that
serve principally to increase the volume of working time needed
for achievement of the result prescribed by the contract, rather
than to defer the calendar date by which such result can reasonably be achieved, and that are overcome in a manner voluntarily
chosen by the contractor, rather than in a manner required by
Government personnel, is a claim for breach of contract of a type
as to which there is no applicable notice requirement in or under
the standard form of Government construction contract (Claim
A-i)-_____-__-__-_-_-_-___-___-__
-_-_-__-___-_-_-__-_-_-_242
2. The right of a contractor to compensation is dependent upon timely
compliance with a protest provision in the contract. This rule is
not absolute but subject to exceptions. Under certain conditions
failure to make timely protest may be waived by the contracting
officer. The failure to waive is reviewable by the Board of Contract Appeals. One of the factors to be considered in such review
is whether or not the lack of timeliness is prejudicial or injurious
to the Government--_--________--___--___-----_-______-_-__-_
400
PERFORMANCE

1. A provision in a contract for the stringing of aluminum conductor on
a transmission line to be energized at a very high voltage which
X
states that the contractor, if he elects against stringing the line
under tension; may use lagging "to prevent the conductor from
being dragged over the ground or other obstructions where there
is possibility of damage to the conductor" means that enough
lagging must be used to forestall any reasonable possibility of
damage to the conductor through contact with the ground, and requires the use of sufficient lagging to keep the conductor entirely
clear of the ground where, but only where, the terrain is so
fraught with hazards that avoidance of all contact between it and
the conductor is needed, as a practical matter, to forestall any
reasonable possibility of damage to the latter (Claim B-i) -_ 2. A contractor who undertakes to string a transmission line with a new
variety of conductor furnished by the Government is entitled to
additional compensation on account of work stoppages ordered by
the Government in order to facilitate inspection of the conductor
for fabricator-caused defects, repairs ordered by the Government
for the correction of such defects, removal of obstacles to acceptable performance interposed by such defects, and other measures necessitated by their presence or suspected presence. The
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:contractor, however, is not entitled to additional compensation
for expenses incurred in devising and using, reasonable stringing
procedures needed because, of novel qualities of the conductor,
rather than because of defects in. its fabrication, or for losses incurred- in unsuccessful attempts to follow the procedures customarily: -applied in the past to the most nearly comparable
varieties of conductor, since by engaging to string a new variety
of conductor-the contractor assumed the responsibility to ascertain
whether the prevailing methods of stringing would work well with
the new product and, if not, to find and adopt methods that
would (Claims B-2, B-3, C-1 through C-4, and Dl-- through
_
-- ----_ -- -- - --_
D -4 ) ----- -- --- -- -- ----- -- -- -- -- ----_ --I ---
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PROTESTS

1. The right of a contractor to compensation is dependent upon timely
compliance with a protest provision in the contract. This rule is
not absolute but subject to exceptions. Under certain conditions
failure to make timely protest may be waived by the contracting
officer. The failure to waive is reviewable by the Board of Contract Appeals. One of the factors to be considered in such review
- is whether or not the lack of timeliness is prejudicial or injurious
to the Government
.__--__--_------_--_--___-__-_-_
400
SPECIFICATIONS

1. A site examination provision in a construction contract may have the
effect of incorporating by reference: into that contract those portions of the specifications of a contract with another contractor
that have to do with work the performance of which is a necessary
antecedent for performance of work required by the construction
contract, if the condition to be created or removed by the antecedent Work is a condition that falls within the scope of the site
examination provision, and if the stage- of completion of the
antecedent work during the bidding period is not such as admits
of its qualities, upon. completion being forecast through visual in_
spection alone (Claim A-1) - ---- 2. Under a contract for the clearing of the right-of-way for a transmission line which (1) prescribes specific standards to; govern the
clearing, (2) authorizes the contracting officer to issue special
instructions for areas presenting special problems, and (3) states

242

general objectives to be achieved or safeguarded through the clear-

ing, the contracting officer may permit deviations from the specific
standards by virtue of his authority to issue special instructions,
provided such deviations are in keeping with the general objectivesstated in the contract (Claims A-1 and A-2)
.
--S. The design, methods and details of the work, as described in the draw-

242

ings and specifications, may properly be taken into account in de-

termining whether changed conditions exist, since they constitute
a source that can give rise to inferences, where factually and
logically justified, concerning the physical conditions which the
contractor was entitled or bound to expect would be encountered,
and with which the -physical conditions actually encountered are
_-_
- -'
to be compared_-_-

495
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1. Under the- standard form of Government construction contract, the
risk of loss on account of increases in the cost of the job that are
. not the product of any: compensable act or omission of the Government,
m
but that are caused merely by the encountering of bad construction weather, whether normal for the season of the year
involved or sufficiently abnormal to constitute. an excusable cause
of delay, rests upon the contractor (Claims A-3 and G-2) ----- ___
2. The duration of a time extension for an excusable cause of delay is
'governed by the extent to which the excusable cause either increases the amount'of time required for performance of the contract work as a whole, or defers the date by which the last of that
work will be reasonably capable of completion. Depending upon
the way in which the excusable cause affects the contractor's
. operations, the. time extension may be either longer, as in some
-eases. where the job is projected into bad weather, or shorter,
as in some cases where part of the job is unaffected, than the
period during which the excusable cause was operative. Among
other considerations, regard must be had for the possibility that
the impact of the cause of delay might have been avoided or
shortened by the contractor (Claims under headings E and F, and
Claim

(-)-

----------------

_--___------------
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WAIVER AND ESTOPPEL

1. The right of a contractor. to compensation is dependent upon timely
compliance with a protest provision in the contract. This rule is
not absolute but subject to exceptions. Under certain conditions
,failure to make timely protest may be waived by the contracting
officer., The failure to waive is reviewable by the Board of Contract Appeals. One of the factors to be considered in such review
is whether or not the lack of timeliness is prejudicial or injurious
to the Government
_ _
__-_-_- __-_- ____-____________-400
'_
DESERT LAND ENTRY
GENERALLY

'

1. Where final proof on a desert land entry is rejected within two years,
after issuance of a receipt for the money paid with the proof
and new proof is filed and is rejected and the entry canceled in
part within two years after the new proof is filed but more than
two years after the receipt was issued, the entryman is not entitled to a patent pursuant to section 7 of the act of Mar 3, 1891

506

CANCELLATION

1. A desert land entry is properly canceled where the entryman fails
to answer a complaint filed in a private contest against the entry
,which charges that the entryman has not met the reclamation
requirements of the desert land law __ __
_ _ __
EMINENT DOMAIN
1. Where land offered by a State in exchange for public land, pursuant
to section 8 of the Taylor Grazing Act, as amended, has been used
by the-Department of the Navy for several years under leaseholds
acquired through condemnation proceedings and the Navy's usage
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has depressed the value of the State's land, the value of the land
for the purpose of determining whether the offered and selected
lands are: of equal value is to be the amount that would have to
to be paid for the land by the United States in proceedings brought
to condemn the fee
EXECUTIVE ORDERS AND PROCLAMATIONS
1. Lands in the Tyonek Reserve (Moquawkie Reservation) in Alaska
which were "* * * withdrawn from disposal, and reserved for the
U.S. Bureau of Education
*" by Executive Order No. 2141,
Feb. 27; 1915, were "* * * withdrawn for Indian purposes or; for
the use and occupancy of
* Indians * *- " within' the meaning
of the act of Mar. 3 1927
_
------_
2. Although the Secretary of the Interior is by Executive Order No.
10355 authorized to exercise the power of the President to withdraw' and reserve public domain and other lands owned or controlled by the United States, including the authority to modify or
revoke past or future withdrawals or reservations, such power
cannot be exercised. over lands in a national forest without the
approval or concurrence of the Secretary of Agriculture as required by Section 1 (c) of the Executive Order_
_ -
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167

429

FEDERAL EMPLOYEES AND OFFICERS
AUTHORITY TO BIND GOVERNMENT

1. Reliance on information or, advice furnished by an employee of a land
office .will not confer any right or interest that is not provided
by -law-359
FEES (See also Accounts)
1. Where a Departmental regulation requires that the filing fee due in
connection with a request for a 5-year extension of an oil' and
gas lease be paid before a certain date, a check for the filing fee.
(and rental) filed before, but erroneously dishonored by the
drawee bank after, the pertinent date will be held to have been
paid within the prescribed time-_
-_
_ 118
2. The inclusion of an interest component in establishing user harges
or fees under section of the Aquarium Act is discretionary and
not mandatory---------514
8. If interest is to be considered, the Secretary would need to deter- mine the proper interest rate and the effect the increased charges
would have in collecting sufficient revenues to meet the specific obligations of section 8 of the Aquarium Act___
.514
FISH ID WILDLIFE SERVICE
1. Although the Fur Seal. Act of 1944 prohibits the taking of sea otters,
there is no international agreement or treaty, which can be found,
as a basis for the protection of sea otter either at sea or within
the territorial waters of-the. United States
…_____-___-_-_-- 107
2. The intended purpose of the Fur Seal Act of 1944 was, to regulate
persons under the jurisdiction of-the United States
*__-__-____107
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8. The Congressional intention of the Fur Seal and Alaska Statehood
Acts taken as a whole. was to protect sea otters in the high seas
and leave the regulation of sea otters within the three-mile limit
to- the States4. The Fur Seal Act of 1944 fully protects fur seals both on the high seas
and within the territorial waters of the States… _________ _
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GRAZING PERMITS AND LICENSES.
ADJUDICATION

1. The failure of a range manager to comply with the departmental
regulation which requires him to notify an owner of base property
of an adjudication and allocation of range privileges by registered
mail, allowing a right of protest, and, upon issuance of a final
decision after protest, allowing a right of appeal, does not nullify.
--an adjudication and allotment otherwise proper if, in fact, the
owner does protest and appeal as though the proper notice had
been given--__
_- __ __ ___
--------

369

APPEALS

1. A range user who appeals from a decision effecting a reduction in his
allotment of Federal land for grazing use is entitled to graze in
the area allowed-to' him' before the proposed reduction *vhile'his
appeal is pending-8
_________ ___-_-____
369
2. A decision by a hearing examiner denying a motion to vacate a decision of a district manager of a grazing district on only one of
the issues raised by an appeal from the district manager's decision
- and indicating that a hearing would be held on other issues raised
by the appeal is not a final disposition of the appeal but is in the
nature of an interlocutory decision which is not appealable prior
to the rendering of a decision by the hearing examiner on the
merits of the whole appeal, and an appeal from such a decision
will be dismissed as premature
…_-_-_-__-__-_-_-__ 388
3. Where a hearing examiner limits testimony to one of the issues raised
by an appeal to him from a decision of a district manager of a
grazing district, renders a decision thereon, and orders a hearing
on the remaining issues raised by the appeal, an appeal to the
Director, Bureau of Land Management, from the hearing examiner'sdecision on that.phase-of the appeal maybe deferred.until
the hearing examiner renders his decision on the .remaining
issues
----------------------- 389
APPORTIONMENT OF FEDERAL RANGE

.1. A voluntary agreement among the users of the Federal range in a
particular area which is approved by the Bureau of Land Management or its predecessor, the Grazing Service, does not effect
a permanent division of the range which nullifies the responsibility of the Department to adjudicate the rights of permittees
on the Federal range-__ _
-------;%2. Where the Bureau of Land Management personnel made a range
survey and determined grazing capacity in accordance with accepted practices, their conclusions will be accepted in the absence
of evidence that their findings were improperly determined;
however, if there is substantial evidence that in a subsequent
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year the range does not have the capacity attributed to it 'by
the survey and that a permanent change in the condition of the
range may have occurredf a recheck of the range will be ordered
___-____-__-369
to determine the present capacity of the range3 A permittee may properly be required to confine his grazing opera-:,
tions..to an allotment, even though it -may: not; have the forage
,
to satisfy his licensed demand' pending:a recheck of the range
to determine its grazing
869
3apacity
BASE PROPERTY (LAND)
Dependency by Use
1. The failure of a licensee of the Federal range to request grazing
privileges or nonuse to' the extent of earlier licenses supported
by the same base property for two consecutive years reduces the
qualification of the base property to the extent that it has- not
been covered by the requests for'tWo consecutive years, even
-:*
though the qualifications of the base property have not been
formally adjudicated
_
_6
*2. The 1956 amendment to 43 CPR 161.6(e) (9) is not so clear-in meaning as- to warrant:holding- that -one who haf been -given-for - :
many years grazing privileges on the basis of 90 percent Federal
range use will lose Class I: base property qualifications computed
on a 100 percent Federal range use because he fails after the
adoption of the 1956 amendment to ask for privilegescomputed
on a 100 percent Federal range use basis_
_ _-----369
HOM3ESTEADS (ORDINARY)
APPLICATIONS

1. Land embraced in a recorded settlement claim in Alaska. is, not available for homestead entry and an application to make homestead
entry on such land must be rejected-__-__
-_-441
CANCELLATION OF ENTRY.

.

1. A homestead entry is properly canceled when the final proof submitted by the entryman shows on its face that he did not culti,vate '6Aof the entry in the second year -of .the entry and'ls
in the third year and: thereafter until final proof was submittedCONTESTS

128

;

1. Although the' rights of a homestead settli' on public lands covered
'by an existing entry attach instantly on the relinquishment of the
prior entry and are superior to those of settlers or applicants ';initiating their rights later, such a settlement is. nevertheless
subject to the superior right of a. contestant.who.securesthe
cancellation of the entry…
…
_475
2. An allegation in a private contest complaint filed-immediately after
the end of the second entry year which charges that the entryman failed to have under cultivation A6 of the acreage meets
the requirements of the regulation that a contest complaint must
allege in clear and concise language the facts which constitute
the grounds for the contest _-_
-_
-_ -475

--
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1. The breaking, planting or seeding, and tillage for a crop which constitute cultivation of the soil.of a homestead entry must include
such acts and be done in such manner as to be reasonably calculated to produce profitable results__----------------FINAL PROOF

128

.

1. Final proof under a settlement claim in Alaska is not acceptable
where it does not show that the homesteader established his residence on the claim within six months after filingi his notice of
settlement -----------------------

441

LANDS'SUBJECT TO

1. Land embraced in a recorded settlement claim in Alaska is not avail,
able for homestead entry and an application to make homestead
entry on such land must be rejected
- ---- -

441

RESIDENCE.

1. This Department has no authority to relieve homesteaders of, the
residence: requirements of the homestead laws -- ___---2. A leave of absence from a settlement claim in Alaska may begranted
only if the applicant has established his residence on the claim3. Final proof under a settlement claim in Alaska is not acceptable
whereit does not show that the homesteader established his residence on the claim within six. months after filing his notice
,of: settlement……
-

441
441

441

SETTLEMENT

:1. Where a homestead settler on unsurveyed public land in Alaska initiates his homestead claim by settling upon the land while it was- .
subject to the homestead entry of another and subsequently
files notice of such settlement in the land office after relinquish;ment of the prior entry, his rights attach instantly on the filing
of the relinquishment of the existing homestead and are superior
to the rights of a homestead settler who files his notice of settlement and settles on the land subsequent to the relinquishment
'-T8
2. Although the rights of a homestead settler on public lands covered by
'an existing entry-attach instantly on the relinquishment of the
prior entry and are superior to those of settlers or applicants
initiating their rights later, such a settlement is nevertheless.
subject to the-superior right of, a contestant who secures the cancellation of the. entry
______ _ _ _______-_-_-_._
_ 475
INDIAN LANDS
DESCENT AND DISTRIBUTION

Claims igainst Estates
i. An Indian's written authorization for payment of her funds to a
creditor, which has been filed with the Bureau of Indian Affairs
during the lifetime of the Indian and not revoked by the Indian
or, disapprovedby the Bureau, need not be resubmitted by the
creditor as the basis for a claim against the estate of the Indian
after her death; and the authorization so filed removes it from
the application of the probate regulation which prohibits the
filing of claims against Indian estates after the conclusion of the
probate hearing-__-- _____--____--_----_________________
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DESCENT AND DISTRIBUTION-Continued
Wills

1. Devises and bequests of restricted Indian property to a board of
trustees of a foundation established to promote religious work
. among Indians. are not invalid as an attempt to establish a private
trust of restricted Indian property-__
_ __
______
2. An Examiner of Inheritance who succeeds one who died subsequent
to conducting hearings in a will contest but before entering an
order approving the will or determining heirs must conduct new
hearings before he can validly approve the will ori determineheirs unless the parties stipulate the case may be decided on the
basis of the evidence taken by the deceased JExaminer- __--S. Testimony of lay witnesses not present at the execution of the will,
establishing that testator was in poor health, that he was unable
to manage his property, that he. customarily used:. intoxicants
to excess, and that he appeared to be intoxicated at different
times on the day the will was executed, does not meet the burden
of proving testamentary. incapacity placed upon contestants
where testimony' of scrivener and attesting witnesses, and the
rationality. of the will support a contrary finding_-_ _
4. Where a decedent, in the six-ftionth period following a divorce, during which 'Oklahoma lawv prevented remarriage to any party
other than the divorced spouse, executed a will devising property
to "my wife"; his divorced spouse, in attempting to establish
that an alleged subsequent marriage between herself and the
decedent, during said period, revoked the will by operation of
law, cannot, where circumstances rule out the possibility that
any other former spouse was the intended devisee, successfully
maintain the position that because she was not the decedent's
wife at the time he executed the wilt she was not provided for
in the will--_----___--_--___----_------_
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LEASES AND PERMITS

1. Under the Act of Aug. 9, 1955 (69 Stat. 539; 25 U.S.C., see. 415),
which authorizes the Indian owners of restricted tribally or individually owned lands to lease such lands, with the approval of
the Secretary of the Interior, for a term of not to exceed twenty-:

five years "forthose farming purposes which require the making
of a substantial investment in the improvement of the land for the
production of specialized crops as determined by said Secretary,"
the phrase "specialized crops" is not one of limitation, and. the
Secretary is authorized to approve such leases if, in-order to produce the crop or crops poposed to be grown, he determines that
a substantial investment in the, improvement of the land is necessary for that purpose and the lessee is required to make such-an
investment…
- ---- ---- -119
Minerals

1. The Annette Islands reserve in Alaska was specifically created as an
Indian reservation by section 15 of the Act of Mar. 3, 1891 (26
Stat. 1101; 48 U.S.C. sec. 358), and :is.leasable for mining purposes under the, provisions of the Act of May 11, 1938 (52 Stat.
347; 25 U.S.C. sec. 396 a-f) ----

363
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Oil and Gas

1. Lands in Alaska which have been withdrawn by Executive order for
Indian purposes or for the use and occupancy of any Indians or
tribe may be leased for oil and gas development pursuant to the
act of Mar. 3, 1927---_____-_-_-__-__-_-___- _
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INDIANS
GENERALLY

1. The allowance of an attorney's fee byxan Examiner of Inheritance for
legal services rendered in an Indian's restricted estate will not
be disturbed on appeal where it appears that such allowance
meets the test of reasonableness specified in the Departmental
probate regulations----_ _
____ __---------_---

531

IRRIGATION CLAIMS
GENERALLY

1. Under Public Works Appropriation Acts, an award may be made only
upon a showing that the damage was the direct result of nontortious activities of employees of the Bureau of Reclamation ___
2. A direct cause has been defined as a cause without which the injury
would not have occurred, and which by itself is a self-sufficient
cause of the injury -_---__--_------_--_--___-__-_
3. Each claim must be considered on its own peculiar facts and merits.
,The payment of any claim does not necessarily assure the payment of another claim on the mere allegation that it is similar or
identical,-____ _______
-------------------------------4. Since the criteria for an award are the same (although the personnel of different bureaus are involved) under the Public Works
Appropriation Acts and under the act dealing with damage caused
by Indian irrigation projects, determinations made under one of
these acts may be used as precedents for determining claims arising under the other act :- ___

9T
9T

97

39T

INJURY

Animals and Livestock
1. The loss of cattle which fall or wander into irrigation canals or other
irrigation facilities cannot be considered-to be the direct-result of
nontortious activities of officers or employees of the United States.

397

WATER AND WATER: RIGHTS

Seepage

1. In dealing with subterranean water, it is rare that conclusions can
be drawn with mathematical precision. Such precision is not
necessary. Reasonable- and logical conclusions can and must be
drawn from the evidence presented, and a decision will then be
rendered consistent with the preponderance of the evidence---2. When a claim is made that seepage water from a Bureau of Reclamation irrigation structure has damaged private property, it is not
necessary to a proper denial of the claim under the Public Works
Appropriation Acts to have a finding as to the source of the water
causing the damage. It is necessary only that there be a finding
based on the evidence' that the damage was not the direct result
of nontortious activitiesxof employees of the Bureau of Reclamation--------
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MIGRATORY BIRD CONSERVATION ACT
GENERALLY

1. The proviso in section 1 of the Palisades Project Act prohibiting the
development, operation, and maintenance of a wildlife management area as part of the project until authorized by Congress, was
not intended to limit the general authority of the Secretary under
the Migratory Bird Conservation Act to establish and develop
refuges for migratory birds anywhere in the United States_…__
2. Section 6 of the Migratory Bird Conservation Act directs that no payment shall be made on areas acquired by purchase or rent until
the title thereto shall be satisfactory to the Attorney General__
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MINERAL LANDS
GENERALLY

1. Section (a) (3) of the Act of Aug. 27, 1958 (72 Stat. 928; 43 U.S.C.,
sec. 852), does not authorize the selection of lands which have
been probed by core drilling and extensive exploration work to the
extent that the boundaries and quantity of a valuable deposit of
mineral are well defined and the mineral within such deposit is
known to be of such quality as to warrant expenditure of funds
for extracting
…____________--__--_____
-__71
MINERAL LEASING ACT
APPLICABILITY

1. An application for a coal prospecting permit under regulations issued
pursuant to the act of Oct. 20, 1914, filed after the repeal of that
act by the act of Sept. 9, 1959, is subject to rejection because of
the cessation of authority of this Department to issue permits
under the 1914 act; and, even though the 1959 act extended the
provisions of the Mineral Leasing Act of Feb. 25, 1920, to Alaska,
the land office did not have any duty or authority to consider the
application as one under the 1920 act until some action was taken
by the appellant to amend the application to come within that
act… ________________________--____----_----_--__-451
MINING CLAIMS
COMMON VARIETIES OF MINERALS

1. To satisfy the requirement for discovery on a placer mining claim
located for decorative building stone and clay before July 23,
1955, it must be shown that the materials within the limits of
the claim could have been extracted, removed, and marketed at a
profit before that date and when such showing is not made the
mining claim is properly declared null and void-_____-_
:2. Building stone suitable for construction purposes which is found in
pleasing colors, which splits readily and can be polished satisfactorily, but can be used only for the same purposes as other
available building stone is a common variety of building stone and
not locatable under the mining laws since its special characteristics do not give it a special, distinct value
…-__-_-_- _8. Clay found on a mining claim which the claimant believes to be valuable but which laboratory tests show to be unsuitable for an oilbleaching material or as a catalytic agent even with acid treatment
to increase its absorbency cannot be regarded as an uncommon
variety of clay on the basis of one sale for mixing in stone plaster-
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4. A mining claim, the validity of which is challenged under section 3 of
the act of July 23, 1955, is properly held to be null and void when
the claimant's evidence shows that the great bulk of sales of stone
from the claim are for ordinary construction purposes and that
only two small sales of a better quality of the stone were made
for lapidary purposes--____
5. Where a mining claim contains a large deposit of quartz suitable for
ordinary construction purposes but scattered in the deposit are
small pockets: of pink or rose quartz suitable for lapidary purposes, it is questionable whether the pockets can be considered as
a separate deposit of an uncommon variety of stone apart from
the general deposit of which they are a part-_____-__________
6. Two sales of an uncommon variety of stone for $260 in a period of 2
years falls far short of establishing that the stone constitutes a
valuable mineral deposit which will establish the validity of a
mining claim--____
7. Where there is no showing that there are within the limits of a mining claim deposits of sand and gravel in sufficient quantities to
induce a prudent man to expend his labor and means with a reasonable prospect of developing a valuable operation, there has
been no discovery within the meaning of the mining law
-__
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213

CONTESTS

1. A mining claimant has the burden of proving in a contest against
his claim that a discovery has been made after the Government
has made a prima facie case that the claim is invalid for want
of a discovery of a valuable mineral deposit__________-_-______

136

DETERMINATION OF VALIDITY

1. A mining claim is properly declared null and void where evidence
supports the conclusion that there has been no discovery of valuable mineral deposits on the claim such as would justify a person
of ordinary prudence in the further expenditure of his time and
means in an effort to develop a paying mine-___-__-_______-_
DISCOVERY
1. To satisfy the requirement for discovery on a placer mining claim located for decorative building stone and clay before July 23, 1955,
it must be shown that the materials within the limits of the claim
could have been extracted, removed, and marketed at a profit
before that date and when such showing is not made the mining
claim is properly declared, null and void -_______-_-_I_-_2. A mining claimant has the burden of proving in a contest against his
claim that a discovery has been made after the Government has
made a prima facie case that the claim is invalid for want of a
discovery of a valuable mineral deposit _______
----------3. Two sales of an uncommon variety of stone for $260 in a period of
two years fall far short of establishing that, the stone constitutes
a. valuable mineral deposit which will, establish the validity of a
mining claim
____-__-__------------------------------.
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4. Where there is no showing that there are within the limits of a mining
claim deposits of sand and gravel in sufficient quantities to induce
a prudent man to expend his labor and means with a reasonable
prospect of developing a valuable operation, there has been no
discovery within the meaning of the mining law-_ _____ 213
5. A mining claim is properly declared null and void when the evidence
supports a finding that a valuable discovery has not been made
within the limits of the claim…
_______-_-__________-455
HEARINGS
1. A notice of hearing in a mining contest case which, in effect, incorporates the charges in the complaint that the land, within the
claim is nonmineral in character and that minerals have not been
found within the limits of the claim in sufficient quantities to constitute a valid discovery sufficiently complies with the requirement in section 5 of the Administrative Procedure Act that a
notice of hearing state the matters of fact and law asserted
…
_ 455
MINERAL LANDS

1. Where a 10-acre placer claim includes land situated within three regular 10-acre subdivisions and a discovery has been made on the
land in one 10-acre subdivision, it is not necessary to show that
the portions of the claim in the other two 10-acre subdivisions are
mineral in character in order-to sustain the validity of the entire
claim -----------------------------------------------------

213

PATENT

1. Patent to a mining claim cannot be withheld where it is shown that
the claim is still being worked and the sand and gravel there-from are still being removed and disposed of at a profit in the
current market upon the conjecture that very little sand and
gravel still remain on the claim -_-_- _________-____-__-___

212

PLACER CLAIMS;

1. A 10-acre placer claim consisting of a string of four contiguous 2X2acre tracts straddling three regular 10-acre subdivisions is not
thereby invalid as not being in conformity with the public land
surveys
_ ___--___--___--__----______ _ -- ------

213

POWER SITE LANDS

1. Since lands in national.forests which are included in roads, roadbeds,
and rights-of-way are withdrawn from mineral entry and are not
open to- location, mining, and patenting under the mining laws,
entry on such lands is: not authorized by the act of Aug. 11, 1955,
opening certain lands in power withdrawals to mineral entry, and
an order under that act relating to placer mining on such lands is
not authorized_
_
_
__
-__
____
_
2. The fact that other remedies may exist against interference in the use
of public land from placer mining operations does not preclude
the prohibition of placer mining under the act of Aug. 11, 1955
3. Permission to carry on placer mining operations on condition that the
locator shall, following placer operations, restore the surface of
the claim to the condition it was in immediately prior to those
operations may be granted under the act of Aug. 11,. 1955, where it
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appears that placer mining would not substantially interfere with
other uses of the land for recreational purposes, or for homesites
since no actual plans for such other uses have been completed
and such uses are not anticipated within the reasonably near
future---------------

178

SPECIAL ACTS

1. Since lands in national forests which are included in roads, roadbeds,
and rights-of-way are withdrawn from mineral entry and are not
open to location, mining, and patenting under the mining laws,
entry on such lands is not authorized by the act of Aug. 11, 1955,
opening certain lands in power withdrawals to mineral entry,
and an order under that act relating to placer mining on such
lands is not authorized__ ___----_--_____-___
-__-__-_-178
2. The fact that other remedies may exist against interference in the
use of public land from placer mining operations does not preclude the prohibition of placer mining under the act of Aug. 11,
1955
_--_______________-____------------------------__--_-_
178
3. Permission to carry on placer mining operations on condition that
the locator shall, following placer operations, restore the surface
of the claim to the condition it was in immediately prior to those
operations may be granted under the act of Aug. 11, 1955, where
it appears that placer mining would not substantially interfere
with other uses of the land for recreational purposes or for homesites since no actual plans for such other uses have been completed and such uses are not anticipated within the reasonably
near future -__
178
SURFACE USES

1. A verified statement filed pursuant to section 5 of the act of July 23,
1955, asserting surface rights in mining claims which does not
- designate the section or sections of the public land survey which
embrace most of the claims and contains only metes and bounds
descriptions of such claims tied to points on the boundaries of
certain sections fails to meet the statutory requirement that it
"shall set forth * * [t]he section or sections" which embrace
the claims and must be rejected as an incomplete statement as to
such claims ---------------- ____-___-------------- -

V
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WITHDRAWN LAND

1. Since lands in national forests which are included in roads, roadbeds,
and rights-of-way are withdrawn from mineral entry and are not
open to location, mining, and patenting under the mining laws,
entry, on such lands is not authorized by the act of Aug. 11, 1955,
opening certain lands in power withdrawals to mineral entry,
and an order under that act relating to placer mining on such
lands is not authorized
__
___-- _ ____-__-_-_-_

178

OIL AND GAS

1. The act of May 11, 1938, repealed only those parts of the act of Mar. 3,
1927, which were inconsistent therewith, and did not affect the
authority established in the earlier act to lease, for oil and gas
development, lands withdrawn by Executive order for Indian
purposes or for the use and occupancy of Indians ____
-
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OIL AND GAS LEASES
GENERALLY
1. In order for an oil and gas lessee to be entitled to the extension or
suspension benefits provided by the act of Sept. 21, 1959, or
section 27(j) of the Mineral Leasing Act Revision of 1960, respectively, as to a given lease, the lease must have been included
in a "proceeding" within the meaning of those acts, which entails
at least some specific, direct action against the lease discernible
from the departmental records, and there must have been a suspension by the Secretary of the lessee's rights under the lease
pending a decision in the proceeding or a waiver of such rights
by the lessee; a mere failure to take action to approve or deny a
pending assignment of the lease prior to the expiration of its term
is not sufficient to entitle the lessee to the extension benefits
___
…
2. When a Departmental regulation is inconsistent with, and without
the provisions of, the law-, it is invalid and will not be followed
___
ACQUIRED LANDS LEASES
I. An oil and gas lease offer for unsurveyed, acquired land which fails
to include a metes and bounds description of the land sought
for leasing but describes the land by tract numbers is not defective for failure to include a metes and bounds description, with
the courses and distances between successive angle points on the
boundary, unless the deed under which the land was acquired
fails to include such a description
…228
…
2. An oil and gas lease offer for unsurveyed, acquired land is not defective because it is not accompanied by a map or plat showing
the location of the land applied for within the administrative unit
or project of which it is a part, but the offeror may be required
to submit a satisfactory showing of such a map or plat _
3. Where a partial assignment of an acquired lands oil and gas lease is
timely filed but is not accompanied by the statement of the assignee as to whether he is the sole party in interest in the assignment, as required by regulation, and such statement is not filed
until after the expiration of the lease, approval of the assignment
is properly refused -_-_
--- --------------------------4. An oil and gas lease offer for acquired land filed before the amendment of the Mineral Leasing Act on Sept. 2, 1960, which was. still
pending at that time, became subject to the act of Sept. 2, 1960,
so that the offeror is properly required to consent to the issuance
of a lease subject to the terms prescribed by the amendatory
act…I----------------------_
APPLICATIONS
1. It is proper to reject an offer for a noncompetitive oil and gas lease
where the lands applied for are (1) in a producing lease, or (2)
in a lease which was, during its extended term, further extended
by reasons of a discovery made on a lease out of which the
extended lease was segregated by partial assignment -_
2. Where a Departmental regulation requires that the filing fee due in
connection with a request for a 5-year extension of an oil and gas
lease be paid before a certain date, a check for the filing fee
(and rental) filed before, but erroneously dishonored by the
drawee bank after, the pertinent date will be held to have been
paid within the prescribed time…
…
------ _
717-549-64-5
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3. A noncompetitive offer to lease for oil and gas purposes public land
upon which an earlier lease has terminated by operation of
law at the expiration of the lease term, which offer is filed in
advance of the period for simultaneous filing of offers announced
by the land office as provided in the departmental regulations, is
properly rejected…
____---- ___-- _______--_-_____________-_134
4. Where the regulation in effect when an oil and gas lease offer is filed
in the name of a partnership requires a certified copy of the
articles of association and showings as to the qualifications of
the member partners to accompany the offer, the:mere reference
by serial number to another case record where showings have
i
been filed is not adequate and the offer is properly rejectedi_
156
5. The inclusion of offers in drawings simply establishes the order
in which they will be considered and does not constitute a determination that a given offer is valid or waive any defect in such
offer; thus a defective offer drawing first priority must be
rejected
___--__--_--________--_--_____--_______--__--____-156
6. The rejection of an offer for failure to comply with the 640-acre
minimum limitation because nonnavigable river bed lands adjacent to the public land applied for were available for lease
will be affirmed where appellant does not show that the river bed
lands were not available for lease, as an offer for lease under the
Mineral Leasing Act will not be accepted as an offer for the
Government's riparian rights to the river bed lands unless such
lands have been properly described and rentals submitted for
them ------------------------------------------159
7. When copies of an oil and gas lease offer in the number specified in
the, applicable regulation are prepared on the proper form and
in one operation by the use of a typewriter and carbon paper,
the offer is not to be rejected because some of the copies are found
to be illegible -_-____-----_---------____-____-484
8. An oil and gas lease offer for acquired land filed before the amendment of the Mineral Leasing Act on Sept. 2, 1960, which was
still pending at that time, became subject to the act of Sept. 2,
1960, so that the offeror is properly required to consent to the
issuance of a lease subject to the terms prescribed by the
amendatory act--------------------_
512
9. An amendment of an oil and gas offer to change the description of
land sought for leasing to include the correct designation of a
legal subdivision owned by the United States within a reservoir
area in place of a previous designation of a subdivision not within
the reservoir area and not owned. by the United States should not
be rejected as a substitution of one tract of land for another
which requires the filing of a new offer, where it appears that the
offeror intended originally to apply for the land described in the
amendment
_---___---- …
_---- _-- __-- _----512
ASSIGlMENTS OR TRANSFERS
1. Where a partial assignment of an acquired lands oil and gas lease
is timely filed but is not accompanied by the statement of the
assignee as to whether he is the sole party in interest in the
assignment, as required by regulation, and such statement is not
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. . ASSIGNMENTS OR TRANSFERS-Continued
filed until after the expiration of the lease, approval of the
assignment is properly refused
__
____
-----8
383
2. An assignment of an oil and gas lease which describes land not
covered by the parent lease is properly rejected even though the
incorrect description was in error and the parties intended to
406
assign lands in the parent lease___-_______-_-_______-_-__-__
3. Where an assignment of an oil and gas lease describes both land
covered and land not covered by the parent lease, it is to be
approved as. to the land in the lease and rejected as to the land
not in the lease-_ -------------------------_----_406
4. Where an assignment of an oil and gas lease issued prior to Sept. 2,
1960, covering all the lands in it, is approved as to only part of
the lands described in the assignment, it constitutes a partial
assignment and serves to extend the lease for not less than two
406
years from the effective date of the assignment ---------------5. For leases to become segregated through assignment, and thus entitled
to the extension authorized for segregated leases, an assignment
must be filed wyhen there is at least one lease month remaining
in the term of the lease; where the requirements for filing a
partial assignment of a noncompetitive oil and gas lease are
not met before the end of the next to last month of the lease
term, the assignment cannot be approved -___________________
491
6. Where an attorney in fact or agent of a lessee signs an assignment
of an oil and gas lease on behalf of the lessee, evidence must be
furnished of the authority of the attorney or agent to execute
such an assignment; and the fact that such evidence has been
previously furnished in the same land office in connection with
another case will not satisfy this requirement if there has been
no incorporation in the record of a reference to the case file
number in which evidence of the authority is filed ----_-__-491
: 7. Where a regulation requires only that evidence be furnished of the
authority of an agent or attorney in fact to sign an assigninent, a partial assignment of an oil and gas lease is not to be
rejected because the assignment is signed by a purported agent
for the assignor and there is filed only a letter which makes reference to a case record in another land office in which a power of
attorney authorizing the agent to act has been filed ____-_
520
8. Where an applicant is to be deprived of a: statutory right because of
his failure to comply with the requirements of a regulation, that
regulation should be so clear that there is no basis for the appli…
---------__ 7 …521
calit's noncompiance therewith
DESCRIPTION OF LAND
* 1. An oil and gas lease offer for unsurveyed, acquired land which fails
to include a metes and bounds description of the land sought
for leasing but describes the land by tract numbers is not defective for failure to include: a metes and bounds description, with
;the courses and distances between successive angle points on
the boundary, unless the deed under which the land was acquired
_
___
fails to include such a description
2. An oil and gas lease offer for unsurveyed, acquired land is not defective because it is not accompanied by a mlap or plat showing the

228
2_
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location of the land applied for within the administrative unit or
project of which it is a part, but the offeror may be required to
submit a satisfactory showing of such a map or plat
__-__---228
…
3. An assignment of an oil and gas lease which describes land not
covered by the parent lease is properly rejected even though the
incorrect description was in error and the parties intended to
assign lands in the parent lease
_________
----406
4. Where an assignment of an oil and gas lease describes both land
covered and land not covered by the parent lease, it is to be
approved as to the land in the lease and rejected as to the land
not in the lease _…___--_--__--406
5. Where an assignment of an oil and gas lease issued prior to Sept. 2,
1960, covering all the lands in it, is approved as to only part of
the lands described in the assignment, it constitutes a partial
assignment and serves to extend the lease for not less than two
years from the effective date of the assignment -___-_-_-_
406
6. An amendment of an oil and gas offer to change the description
of land sought for leasing to include the correct designation of
a legal subdivision owned by the United States within a reservoir
area in place of a previous designation of a subdivision not
within the reservoir area and not owned by the United States
should not be rejected as a substitution of one tract of land for
another which requires the filing of a new offer, where it appears
that the offeror intended originally to apply for the land described
.?
in the amendment
_
…
512
EXTENSIONS
1. An oil and gas lease in its extended term is extended for two years
from the date of discovery of oil or gas in paying quantities on
land in the lease out of which the extended lease was segregated
by partial assignment…
_…_-_------___
2. In order for an oil and gas lessee to be entitled to the extension or
suspension benefits provided by the act of Sept 21, 1959, or section 27(j) of the Mineral Leasing Act Revision of 1960, respectively, as to a given lease, the lease must have been included in
a "proceeding" within the meaning of those acts, which entails at
least some specific, direct action against the lease discernible
from the departmental records, and there must have been a suspension by the Secretary of the lessee's rights under the lease
pending a decision in the proceeding or a waiver of such rights by
the lessee; a mere failure to take action to approve or deny a
pending. assignment of the lease prior to the expiration of its
term is not sufficient to entitle the lessee to the extension benefits
_
_
_ __ _ __
_
_
_ _ _ _ ----------- _-_
3. Where a Departmental regulation requires that the filing fee due in
connection with a request for a 5-year extension of an oil and
gas lease be paid before a certain date, a check for the filing fee
(and rental) filed before, but erroneously dishonored by the
drawee bank after, the pertinent date will be held to have been
paid within the prescribed time
…_ _113
4. Although a departmental regulation precludes the acceptance of oil
and gas offers to lease lands within wildlife refuges and by de-
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partmental order certain lands within existing oil and gas leases
are made a part of a refuge, applications for the five-year extension of such leases should not be rejected on the ground that such
lands have been withdrawn, when none of the actions taken by
the Department with respect to the lands purports to be a withdrawal of such lands from the operation of the Mineral Leasing
Acts_--_______
5. Where an asisgnment of an oil and gas lease issued prior to Sept. 2,
1960, covering all the lands in it, is approved as to only part of
the lands described in the assignment, it constitutes a partial assignment and serves to extend the lease for not less than two
years from the effective date of the assignment- ____-___-_
6. For leases to become segregated through assignment, and thus entitled to the extension authorized for segregated leases, an assignment must be filed when there is at least one lease month
remaining in the term of the lease; where the requirements for
filing a partial assignment of a noncompetitive oil and gas lease
are not met before the end of the next to last month of the lease
term, the assignment cannot be approved __-_-_-__-__-_-491
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FIRST QUALIFIED APPLICANT

1. A noncompetitive offer to lease for oil and gas purposes public land
upon which an earlier lease has terminated by operation of law
at the expiration of the lease term, which offer is filed in advance
of the period for simultaneous filing of offers announced by the
land office as provided in the departmental regulations, is prop_----____---__-_-_-------------------------erly rejected…

134

LANDS SUBJECT TO

1. A noncompetitive offer to lease for oil and gas purposes public land
upon which an earlier lease has terminated by operation of law
at the expiration of the lease term, which offer is filed in advance
of the period for simultaneous filing of offers announced by the
land office as provided in the departmental regulations, is prop----____ ------_--_-erly rejected……
2. The act of Sept. 14, 1960, quitclaimed to the patentee all right,
title, and interest in oil and gas deposits reserved by the United
States in lands in the Kenai Peninsula in Alaska on which all
requirements for a homestead patent had been met prior to July 23,
1957, except for submission of acceptable final proof; the act
did not affect the mineral reservations to the United States in
lands which were patented under the homestead laws prior to
-__
_ ---- __- -___ --- -_-July 23, 1957 _--_ ------_ -3. Although land is included within a homestead entry for which acceptable final proof has been filed and for which the entryman
has met all the other requirements, it is to be considered as available for oil and gas leasing within the meaning of the 640-acre
------------------------------------------ruleNONCOMPETITIVE LEASES

1. When, subsequent to the filing of a noncompetitive offer to lease for
oil and gas, a determination is made that a portion of the lands
is thereafter to be considered within the known geologic structure
of a producing field, the administrative practice of issuing sepa-
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rate leases for the lands within and without the structure is proper
and not in conflict with the mineral leasing laws and regulations__
2. An oil and gas lease offer for acquired land filed before the amendment of the Mineral Leasing Act on Sept. 2, 1960, which was still
pending at that time, became subject to the act of Sept. 2, 1960,
so that the offeror is properly required to consent to the issuance
*of a lease subject to the terms prescribed by the amendatory act__
PATENTED OR ENTERED LAND
1. Although land is included within a homestead entry for which acceptable final proof has been filed and for which the entryman has
met all the other requirements, it is to be considered as available
for oil and gas leasing within the meaning of the 640-acre rule__
PRODUCTION
1. A noncompetitive oil and gas lease subject to the automatic termination provision of the act of July 29, 1954, is properly terminated for
failure to pay annual rental for the fifth year of the lease on or
before the fourth anniversary date of the lease when it appears
that the lessee's claim to a well capable of producing oil or gas in
paying quantities rests upon an uncompleted well which was then
being drilled and was not in a physical condition to produce oil
or gas in paying quantities -___--_____-__________
-__
-2. Elimination of a portion of a lease committed to a producing unit plan
from that unit does not cause or permit a segregation of the eliminated portion into a new and distinct lease. The eliminated portion of the lease and the portion which remains unitized continue
to form one lease. Consequently, the term of the eliminated portion will continue coextensively with the term of the portion still
committed to the unit plan so long as there is production anywhere
on the lease. It is not material that the production is constructive
with respect to the lease and not actually within the leasehold-ROYALTIES
1. Royalties .on production from land acquired for military purposes and
leased protectively for oil and gas purposes are properly coinputed in accordance with the express terms of the leases without
deductions for extraction or processing of liquid products and
residue gas and of gathering, dehydration, and compression costs
of gas; it is immaterial that the lessee does not do the extracting
or processing and that it is performed by a contractor under an
agreement whereby title to the liquid products passes to the contractor upon delivery of the well gas to the processing plant ___
2. The Secretary of the Interior in computing the basic royalty due the
United States under a lease recognized and maintained under section 6 of the Outer Continental Shelf Lands Act, where it is to
receive royalty on the value of gas produced rather than in kind,
may properly look to the actual consideration to be received by its
lessee-seller under gas sales contracts with a buyer in order to
determine the proper value basis for the royalty; and a determination by the Geological Survey that a reimbursement to the seller
for an amount due the United States by it as an additional royalty
pursuant to section 6(a) (9) of that act constitutes part of the contract sales price for the gas and should be included in the total
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Page

value basis for the basic royalty computation is proper, regardless
of whether the reimbursement is specifically stated as separate
from the contract price or is stated as being included in the total
price in a settlement agreement approved by the Federal Power
Commission--______--_______--__________--__--__________-464
640-ACRE LIMITATION

1. The rejection of an offer for failure to comply with the 640-acre minimumi limitation because nonnavigable river bed lands adjacent to
the public land applied for were available for lease will be
affirmed where appellant does not show that the river bed lands
were not available for lease, as an offer for lease under the Mineral Leasing Act will not be accepted as an offer for the Government's riparian rights to the river bed lands unless such lands,
have been properly described and rentals submitted for them---2. Although land is included within a homestead entry for which acceptable final proof has been filed and for which the entryman
has met all the other requirements, it is to be considered as available for oil and gas leasing within the meaning of the 640-acre
rule- -

_-----_______--------_____----__--________

159

422

TERMINATION

. A noncompetitive oil and gas lease subject to the automatic termination provision of the act of July 29, 1954, is properly terminated
for failure to pay annual rental for the fifth year of the lease

on or before the fourth anniversary date of the lease when it appears that the lessee's claim to a well capable of producing oil or
gas in paying quantities rests upon an uncompleted well which
was then being drilled and was not in a physical condition to produce oil or gas in paying quantities-______-______-_-__-___
2. There is no occasion for having a hearing on the question as to
whether an oil and gas lease is saved from automatic termination
for nonpayment of rental because it has a well capable of producing oil or gas in paying quantities where there is no indication
that, the lessee accepts the Department's interpretation as to what
constitutes such a well and is prepared to submit evidence in aceordance with that interpretation-_

375

375

UNIT AND COOPERATIVE AGREEMENTS

1. Elimination of a portion of a lease committed to a producing unit plan
from that unit does not cause or permit a segregation of the eliminated portion into a new and distinct lease. The eliminated portion of the lease and the portion which remains unitized continue
to form one lease. Consequently, the term of the eliminated portion will continue coextensively with the termi of the portion still
committed to the unit plan so long as there is production anywhere on the lease. It is not material that the production is constructive with respect to the lease and not actually within
the leasehold ---_-------------------------2. Section 17(j) (formerly section 17b) of the Mineral Leasing Act-of
1920, as amended, contains no authority for the Department to
segregate a unitized lease into separate leases upon its partial
elimination from a unit plan by reason of contraction of the unit
area--_------_--__--__--___--_----____----_----
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OUTER CONTINENTAL SHELF LANDS ACTS
GENERALLY

1. The Secretary of the Interior in computing the basic royalty due the
United States under a lease recognized and maintained under
section 6 of the Outer Continental Shelf. Lands Act, where it is
to receive royalty on the value of gas produced rather:than in
kind, may properly look to the actual consideration to be received
by its lessee-seller under gas sales contracts with a buyer in order
to determine the proper value basis for the royalty; and a determination by the Geological Survey that a reimbursement to the
seller for an amount due the United States by it as an additional
royalty pursuant to section 6 (a) (9) of that act constitutes part of
the contract sales price for the gas and should be included in the
total value basis for the basic royalty computation is proper,
regardless of whether the reimbursement is specifically stated as
separate from the contract price or is stated as being included
in the total price in a settlement agreement approved by the Federal Power Commission---

Page

464

OIL AND GAS LEASES

1. Barging costs are a relevant matter to be taken into account in com-

puting the royalties due the United States where there is no bona
fide established market at the field or area where the leases are
situated. The Secretary has discretion to determine the method
of establishing an allowance for barging costs…8___-____-_
2. The Secretary of the Interior in computing the basic royalty due the
United States under a lease recognized and maintained under section 6 of the Outer Continental Shelf Lands Act, where it is to
receive royalty on the value of gas produced rather than in kind,
may properly look to the actual consideration to be received by
its lessee-seller: under gas sales contracts with a buyer in order to
determine the proper value basis for the royalty; and a determination by the Geological Survey that a reimbursement to the seller
for an amount due the United States by it as an additional royalty

pursuant to section 6(a) (9) of that act constitutes part of the
contract sales price for the gas and should be included in the total
value basis for the basic royalty computation is proper, regardless of whether the reimbursement is specifically stated as separate from the contract price or is stated as being included in the
total price in a settlement agreement approved by the Federal
Power Commission --_-_-_- _-___
---__-464
STATE LEASES

1. The Secretary of the Interior in computing the basic royalty due the
United States under a lease recognized and maintained under section 6 of the Outer Continental Shelf Lands Act, where it is to
receive royalty on the value of gas produced rather than in kind,

may properly look to the actual consideration to be received by its
lessee-seller under gas sales contracts with a buyer in order to
determine the proper value basis for the royalty; and a determination by the Geological Survey that a reimbursement to the seller
for an amount due the United States by it as an additional royalty pursuant to section 6(a) (9) of that act constitutes part of
the contract sales price for the gas and should be included in
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the total value basis for the basic royalty computation is proper,
regardless of whether the reimbursement is specifically stated
as separate from the contract price or is stated as being included
in the totaliptire in a settlement agreement approved by the Federal Power Commission-

Page

44

PATENTS OF PUBLIC LANDS
GENERALLY
1. A patent issued pursuant to a color or claim of title must be in the

name of all those claiming an interest in the land or in the namxe-.
of a person designated by all claiming an interest in the lant
447
2. Where final proof on a desert land entry is rejected within two Wears
after issuance of a receipt for the money paid with the proof and
new proof is filed and is rejected and the entry canceled in'part
within two years after the new proof is filed but more than two
years after the receipt was issued, the entryman is not entitled to
a patent pursuant to section 7 of the act of Mar. 3,1891_
_…
506
POTASSIUM LEASES AND PERMITS'.
PERNITS

1. An application for a potassium prospecting permit is properly rejected when the land described in the application is determined.
to contain valuable deposits of potassium as of a time after the
filing of the application-___
----------

9

PRAOTICE BEFORE THE DEPARTMENT
PERSONS QUALIFIED TO PRACTICE

1. While an appeal to the Director of the Bureku of Land Management
is properly dismissed when it is prosecuted by an agent of:the
appellants who has not shown that he is authorized to practice
.::before the Department, if the agent on appeal to the Secretary
of the Interior states that he is a practicing attorney at law and
the Director has also ruled on the merits of the appeal, the appeal
may be considered on its merits_
--- -- -446
PRESIDENT OF THE UNITED STATES"
1. Although the Secretary of the Interior is by Executive Order No.
10355 authorized to exercise the power of the President to withdraw and reserve public domain and other lands owned or con'ltroed by the United States, including the authority to modify or'
revoke past or future withdrawals or reservations, such power
cannot be exercised over lands i a national forest without the
approval or concurrence of the Secretary of Agriculture as required by Section 1 (c) of the Executive Order--__

429

PUBLIC LANDS
GENERALLY

1. The owner of riparian lots does not own public land within an unsurveyed island in a navigable stream lying between the riparian lots
'and the thread of the stream which was in existence when the
State was admitted to the Union __
717-549--646
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Page

1. In! the absence of the approval or concurrence of the Secretary of
Agriculture a Public Land Order purporting to eclude certain
'lands from a national forest and reserve them under the juris'diction of the Bureau of Indian Affairs is ineffective to remove
such lands from the jurisdiction of the Secretary of Agriculture,
and a purported lease of such lands approved by the Assistant
Secretary of the Interior pursuant to the Navajo-Hopi Rehabilitation Act of Apr. 19, 1950 (64 Stat. 44; 25 U.S.C. sec. 631 et seq.),
is invalid ------------------_
-__ -___ -_____-__ __;

429

LEASES AND PERMITS

1. In the absence of the approval or concurrence of the. Secretary of
Agriculture a Public Land Order purporting to exclude certain
lands from a national forest and reserve them under the jurisdiction of the Bureau of Indian Affairs is iueffective to remove such
lands from the jurisdiction of the Secretary of Agriculture, and
a purported lease of such lands approved by the Assistant Secretary of the Interior pursuant to the Navajo-Hopi Rehabilitation
Act of Apr. 19, 1950 (64 Stat. 44, 25 U.S.C. sec. 631 et seq.), is;
invalid -

I---------------

429

RIPARIAN RIGHTS

1. The rights acquired by the United States in the publiedonjain are
determined by the common law. Under the common law, as interpreted and applied by the Supreme Court, the United' States,.wherever it is a littoral or riparian proprietor of public domt'....
has a vested right to future accretions and relictions. Because
of the nature of the Federal system, and by virtue of an express
provision of the Constitution, no State can, by legislation or otherwise, deprive the; United States of its rights to relictions or
accretions… __ _ ___
_
27
2. The rejection of 'an offer for failure to comply with the 640-acre
minimum limitation because nonnavigable river bed lands adiacent to the public land applied for were available for lease will
be affirmed where appellant does not show that the river bed
lands were not available for lease, as an offer for lease under the
*Mineral Leasing Act will not bet accepted as an offer for the Gov-.
ernment's riparian rights to the river bed lands unless such lands
have been properly described and rentals submitted for them --159
3. The-owner of riparian lots does not own public land within an unsurveyed island in a navigable stream lying between the riparian
lots and the thread of the stream which was in existence when
the State was admitted to the Union
193
'PUBLIC SALES
APPLICANTS

1. When a corporation which is declared the purchaser at a public sale
is wholly owned by a parent corporation, it will be required to,:
furnish the statement required by 43 CFR 250.12(b) (1) showing the extent of control of. the stock of the parent corporation
by aliens or persons having addresses outside of the United States
as though the parent corporation were the purchaser __
482
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PUBLIC SALE-Continued
AWARD OF LAN DS

1. When two preference right claimants cannot come to an agreement
as to the division of land, it is proper for the land office to award
all of the tract to one claimant when 'considerations of topography, desirable use, land pattern, accessibility and need for the
land favor the one claimant-____
-------

583
Page

481

PREFERENCE RIGHTS

1. Where an applicant is to be deprived of a statutory preference right
because of his failure to comply with the requirements of a regulation, that regulation should be so clear that there is no basis-for
the applicant's noncompliance therewith
_I
_
--2. The regulation requiring a corporate purchaser to furnish a copy: of
its articles of incorporation does not clearly require that the
material be furnished within 10 days after the corporation is
declared 'the purchaser,' and a corporation will not be held to
have lost its preference right for failure to submit the material
within the 10-day period-------- _-_

481

481

REGULATIONS
GENERALLY

1. Where the regulation in effect when an oil and gas lease, offer is filed
in the' name of a partnership requires a certified copy of the
'articles of association and showings as to the qualifications of the
member partners to accompany the offer, the mere reference by
serial number to another case record where showings 'have been
filed is not adequate and the offer is' properly rejectedt _ _ _

156

INTERPRETATION

1. Where an applicant is to be deprived of a statutory preference right
because of his failure to comply with the requirements of a regulation, that regulation should be so clear that there is no basis
for the applicant's noncompliance therewith -_-_-___481
2. Where an applicant is to be deprived of a statutory right because of:.
his failure to comply with the requirements of a regulation,. that
regulation should be so clear that there is no basis for the applicant's noncompliance therewith ----------_521
VALIDITY

1. When a Departmental regulation is inconsistent with, and without
the provisions of, the law, it is invalid and will not be followed_

473

RELICTION

1. The rights acquired by the United States in the public domain are
determined by the common law. Under the common'law, as 'interpreted and applied by the 'Supreme Court, the United States,
wherever it is a littoral or riparian proprietor of public: domain,
has a vested right to future accretions and relictions. Because
of the nature of the Federal system, and by virtue of an express
provision of the Constitution, no State can, 'by legislation or otherwise, deprive the United States of its right to relictions or
accretions
____ =_ __

27
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RES ADJUDICATA
1. The principle of res judicata.or finality of administrative action will
not be applied so as to prevent the Director of the Bureau of Land
Management from reversing or correcting decisions of his subordinate officers where the matter remains within the jurisdiction
of the Bureau --------------------_---------------------
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409

RULES OF PRACTICE
GENERALLY
1. An Indian's written authorization for payment of her funds to a creditor, which has been filed with the Bureau of Indian Affairs during
the lifetime of the Indian and not revoked by the Indian or disapproved by the Bureau, need not be resubmitted by the creditor
as the basis for a claim against the estate of the Indian after her
death; and the authorization so filed removes it from the application of the probate regulation which prohibits the filing of
claims against Indian estates after the conclusion of the probate
hearing --___-------------------------------142
2. In Board of Contract Appeals procedures the "appeal file" consists of
the notice of appeal, brief in support of the appeal, if any, all
documents on which the contracting officer has relied in making
his findings of fact or decision, statement of the Government's
position and supporting brief, and reply by appellant, if any.
The "appeal record" consists of all these documents and of the
transcript of conference (43 CFR 4.9), oral and written evidence
presented. by the parties pursuant to 43 CFR 4.11(a), the transcript of hearing, if any, and post-hearing briefs, if any
__ 488
3. One of the purposes of the "conference" provided in 43 CFR 4.9 is the
determination of the completeness of the "appeal file" and to
enable the parties to establish, preferably by agreement, the written "appeal record"… ____--__--_--____--____--_-___-_-_-_…_
488
APPEALS
Generally
1. Where the Board of Contract Appeals finds, upon the basis of newly
discovered evidence presented at a rehearing, that its prior
decision was based largely on testimony that has been discredited,
the prior decision will be vacated and the appeal will be remanded
to the contracting officer for appropriate action--__-____-__
222
2. The Director of the Bureau of Land Management is not limited in
his consideration of an appeal from a landoffice decision to the
particular question raised by that appeal. He may, even in the
absence of an appeal, take up any matter pending in any land
office and. dispose of it without waiting for a decision by the
local land office --- - -409
S. While an appeal to the Director of the.Bureau of Land Management
is properly dismissed when it is prosecuted by an agent of the
. appellants who has not shown that he is authorized to practice
before the Department, if the agent on appeal to the Secretary
of the Interior states that he is a practicing attorney at law and
the Director has also ruled on the merits of the appeal, the appeal
may be considered on its merits___ _______-___-____-__-_____
446
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RULES OF PRACTICE-Continued
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Generally-Continued
4. Since Field Solicitors do not have authority to determine either Reclamation or Indian irrigation claims undertthe annual Public Works
Appropriation Acts, claims which may involve administrative
determinations under both the Federal Tort Claims Act and under
annual Public Works Appropriation Acts should be referred to
the appropriate Regional Solicitors. They have full authority
concerning both types of claims. The purpose of this holding is
to prevent the fragmentary consideration of claims
-

Dismnissal

585

Page

463

fS

1. The mailing of a supporting brief in a contract appeal to the Board
of Contract Appeals instead of to the contracting officer is not so
fundamental an error as to necessitate dismissal of the appeal--2. Where a contract appeal presents a genuine issue of material fact over
which the Board of Contract Appeals has jurisdiction (such as
the issue of whether a changed condition was encountered)' that
has not been submitted for decision on the record without a hearing, the contractor is entitled to a hearing at which evidence may
be offered with respect to such issue: A motion to dismiss the
appeal for failure to state a case on which any relief could be
granted by the Board will be denied_-----__ ___L___-_

495

Extensions of Time
1. Where an appellant files a timely request for an extension of time to
file a statement of reasons in support of his notice of appeal and
files a statement within the extension of time requested, although
the request for extension is misfiled and not acted upon prior to.
the filing of the statement, the request may subsequently be
granted, thus making timely the filing of the statement of reasons
and service of a copy of the statement on an adverse party _-_
-

475

479

Hearings.

1. An interlocutory decision upon a contract appeal denying a motion
to dismiss the appeal for lack of timely notice or protest, or denying a motion for summary judgment, leaves the appeal open for
the presentation of evidence upon all disputed question of material fact, including such a question as whether the Government
was prejudiced by lack of timely notice or protest -----2. Where a contract appeal presents a genuine issue of material fact
over which the Board of Contract Appeals has jurisdiction (such
as the issue of whether a changed condition was encountered) that
has not been submitted for decision on the record without a hearing, the contractor is entitled to a hearing at which evidence may.
be offered with respect to such issue: A motion to dismiss the
appeal for failure to state a case on which any relief could be
___-_-___
granted by the Board will be denied-

434

495
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aIULES OF PRACTICE-Continued
APPEALS-Continued
Service on Adverse Party
1. Where. an appellant files a timely request for an extension. of time to
,file
a statement of reasons insupport of his notice of appeal and
files a statement within the extension of time requested, although
bthe request for, extension is misfiled and not acted upon prior to
the filing of the statement, the request may subsequently be
granted, th us making timely the filing of the statement of reasons
and service of acopy of the statement on an adverse party---Standing to Appeal

Page

475

X

1. A decision by a hearing examiner denying a motion to vacate a
. decision of a districtimanager of a grazing district on only one..
of the issues raised by an appeal from the district manage s
decision and indicating that a-hearing would be held on other
* issues raised, by the appeal is not a final disposition of the,
appeal but is in the nature of aninterlocutory, decision which
is not appealable prior to the rendering of a decisioIi by te hear.ing examiner on the merits of thet'whole appeal, and an appeal
from such a decision will be dismissed as-premature…----------2. Where a hearing, examiner limits testimony to one of the. issues
raised by an appeal to him from a decision of adistrict manager
of a grazing district, renders a decision thereon, and orders a
hearing on the remaining issues raised by the appeal, an appeal
to the Director, Bureau of Land Management, from the' hearing
examiner's decision on that phase 6f the appeal may be deferred
until the hearing examiner renders his decision on the' remaining issues
---Statement of Reasons
'
1. Where an appellant files a timely request for an extension of time to
file a statement of reasons in support of his notice of appeal and
files a statement within the extension of time requested, although
the request for extension is misfiled and not acted upon prior to
the filing' of the statement, the request may subsequently be'
granted, thus making timely the filing of the statement of reasons
and service of a copy of the statement on an adverse party
_
2. In determining whether a notice of appealfrom a decision of a contracting officer states'.with sufficient particularity the: grounds of
the appeal, the notice is to be read in conjunction with documents
contained in the appeal' file that are referred to in the notice
.
3. An appeal to the Director, Bureau of Land Management,' is properly
dismissed where the appellant fails to file a 'statement of reasons
in support of the appeal -------- _
Timely, iling
1. The limitation upon the time for taking appeals imposed by the
"Disputes" clause of the standard forms of Government contracts is jurisdictional. An appeal from a decision of the contracting officer must be dismissed if it was not taken before the
end of the thirtieth day after the receipt of the decision by the
contractor, or before the end of the next business day if the
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389

475

479
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Timely Piling-Continued

thirtieth day falls on a:.Sunday 'or"Federal holidays unless the
::appeal involves only questions'of law. Such limitation may-not
'be waived or extended once the 30 .days have Tun2. Under a Government contract that contains the usual form of 'ldisputes" clause; an appeal from' a findings of fact and decision of
the contracting officer must be dismissed if the notice of appeal
was not mailed or otherwise furnished to the' contracting officer,
within the 30 days specified in the contract_ _
.
'S. The timeliness of an appeal is, governed hby the time elapsed between
the date when the findings 'of fact and' decision were received by
': 'the contractor and the date when the notice of. appeal was mailed
:-by- him to the contracting officer. The eircumstance that the
last day of the appeal period falls on a Saturday' is immaterial
and does not extend the appeal period-_----,---405
EVIDENCE

587
a;-

352

';
405

X.

1. An appeal involving a claim for additional compensation based on
the contract price for deleted work not performed will' be denied
where the contractor fails to submit evidence of the costs of
^
materials and labor claimed to: have been incurred in anticipation of the performance of the deleted work'84
'2. Where the Board of Contract Appeals-finds, upon the basis of newly
discovered evidence presented at a rehearing, that its prior deci.-sion -was based largely on testimony that has been discredited,
the prior decision, will be vacated and the appeal will be rem'anded to the contracting officer for appropriate action--,
222
S. The parol evidence rule, does not preclude the introduction of parol
evidence for the purpose of showing whether a particular docu'ment was or was not adopted as an integration of the contract
between the parties. Nor does it preclude the introduction of
parol evidence for the purpose of showing that prior to the date borne by the integration a contract had actually been made,
which was subsequently merged into or discharged by the
integration
426
HEARINGS

'I.Where a hearing examiner's decision contains a ruling, in a single
se'ntence, on all of',the propesed findings and conclusions'submitted by a party to a hearing, and the ruling on each finding
and conclusion is clea-r, there is no requirement that the examiner
rule separately as 'to each of the proposed findings and conclusions individually-''j
_-_-_-__-.-.o
2. Where the fadtual 'findings upon which an examiner's decision are
based are stated 'clearly in a decision, it is not essential that a
separate part of the decision be designated "findings of fact"-11
S. Where the Board of Contract Appeals finds, upon the basis of newly
discovered evidence presented at a rehearing, that its prior deci- i.
sion was. based; largely on testimony that. has been discredited,
the prior, decision will be vacated and the appeal will be remanded
to the contracting officer for appropriate action _
222
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*iA.There is no occasion for having a hearing 'on the question as to
whether an oil and gas lease is saved from automatic termination for. nonpayment of rental because it has a well capable of
producing oil or gas in paying quantities where there is no indication that the lessee accepts the -Department's interpretation :.as
: «to What constitutes such a well and is prepared to submit evidence in accordance- with that interpretation --------------5. When a contract appeal involves a-disputed issue-of fact,: each party
..is entitled to a hearing for the purpose of offering evidence -upon
- such issue, and, if either party does request a hearing, a decision
!upon the merits, of the appeal without holding the requested
hearing would be premature. The rules and procedures of the
Board of Contract Appeals do not provide for summary judgment
in favor of either party--_
_
_
PRI-VATE CONTESTS
1. A contest brought against a homestead entry which alleges only facts
reflected by the Bureau records to constitute a charge relied upon
to invalidate the entry is properly dismissed as to such charge
2. Although the rights of a homestead settler on public lands covered by
an existing entry attach instantly on the relinquishment of the
prior entry and are superior .to those of settlers or applicants.
initiating their rights later, such a settlement is nevertheless Sub-ject to the superior right of a contestant who secures the cancel-lation

of the entry_

_--_---

.

3 An allegation in a private contest complaint filed immediately after
the end of the second entry year which charges that the entry-man failed to have -under cultivation 1/16 of the acreage meets
the requirements of the regulation that a contest complaint must
allege in clear and concise language the facts, which constitute
the. grounds for the contest _
_ _
----4. A private contest brought against a desert land entry which alleges
facts not reflected by records of the Bureau of Land Management
at the initiation of the contest which, if proved, would invalidate
the entry may be upheld notwithstanding. some of 'the facts
alleged may have been known to some Bureau personnel prior to
the filing of the complaint _--___-___-_-_-__-__-5. A contest may bet dismissed if not properly corroborated, but such
action wili not prevent the consideration of a second contest complaint, properly corroborated, by the same party, even though the
charges therein are the same as those contained in the first-_
.6. A desert land entry is properly canceled where the entryman fails
to answer a complaint filed in a private contest against the entry,
which charges that the entryman has not met the reclamation
requirements of the desert land law- __
SCHOOL LANDS
INDEMNITY SELECTIONS

1. Section (a) (3) of the Act of Aug. 27, 1958 (72 Stat. 928; 43 U.S.C.,

see. 852), does not authorize the selection of lands which have
been probed by core drilling and extensive exploration work to
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P3g

the extent that the boundaries and quantity of a valuable deposit
of mineral are well defined andthe mineral within suchideposit
is known to be of such quality as to wafrant expenditure of funds
for extraction---

71

SCRIP
RECORDATION
.
1. Where all the documents reltg
to 'artalaiignmont of a.soldiers'
additional.-homestead right have been ,presented timely to the Director, Bureau of Land Manageinent, by a land office in connection
with applications seeking to exercise part of the right assigned
and the right is found valid to the extent asked, the balance of the
right is not to be denied validity several years later on the ground
that the' assignee had not presented it" for recordation within: the
period'prescribed by the statute and regulations-535
SPECIAL TYPES OP SCRIP

1. The right to locate Sioux Half-Breed scrip is a personal right, not
subject to transfer. Such, scrip. may, however, be located by an
attorney-in-fact with authority from the sripee to locate the
land in the name of the scripee…___…_
__
-----------.409
2. It is proper to reject an application to locate Sioux Half-Breed scrip-,
where the party seeking to make, the selection of land has not;
shown that he has authority to locate the land.in the name of
the scripee…
_ __
_-_-_-_-___-_-_-409
SECRETARY OF THE 'INTERIOR
1. Under the 'Act of A'ug. 9,1955 (69 Stat 539; 25 U.S.C., sec. 415), which
authorizes the Indian owners of restricted tribally or individually
owned lands to' lease sbi'b. lands, with the approval of the Secretary of the Interior, for a term of not to exceed twenty-five years
"for those farming purposes which require the making of a substantial investment in the improvement of the land for the production of. specialized, crops as determined: by said Secretary 4"
the phrase "specialized crops" is not one of limitation, and the
Seeretary is authorized to approve such leases if, in order to produce the crop or crops proposed to be grown, he determines that a
substantial investment inthe inprovement of the lanidisnecessary
for that purpose and the lessee is required to make such an
investment

_-_

-

9

_

2. Although.the Secretary of, the Interior, is by. Executive. Order-No.
10355 authorized to exereise the power of the President to withdraw and reserve public domain and other lands owned or controlled by the United States, including the authority to modify
or revoke past or future withdrawals or reservations such power
cannot' be exercised over lands in a national forest without the
approval- or concurrence of the Secretary of Agriculture as required by Section 1(c) of the Executive Order _429
-

-

59.0

:

:
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SOLDIERS' ADDITIONAL HOMESTEADS
,_,fENERALLY

'Page
i. Where all the documents relating to a partial assignment of a soldiers'
.additional homestead right have been presented timely to the
i.reetor, Bureau of Land.Management, by a land, office in connection with applications seeking to exercise part of the right assigned and the right is found valid to the extent asked, the
balance of the right is not to be denied validity several earg'
later on the ground that the assignee had not presented it for:'
'recordation within -:the ,\period prescribed, rby the statute and:.'
535
_ ti - ,;
_, _ ;-_
- _ _* regulations;_._

E
TMENT O THE INTERIOR
1. SinceField Solicitors do not have autharityto determine either Reclamation or Indian irrigation claxns under the annual Public Works
A ppropriation ets, claims which may: involve, administratiive
determinations under both the Federal, Tort lainm Act-and under
,
annual Public Works Appropriation Acts shouldbe referred to the
appropriate Regional Solicitors. They have, full authority con-,_
iholdn
igi
f th
t
'cerning:d t types of claims. Thee ~~ rpose~~~~purps
_
403
"prevent the fragmentax 'consideration of claims-_

SOLICITO,

STATE EXCHANGES
EQUAL VALUES-

1. Where land offered' by a State in' echange for :p'ublic land, 'pursuant
to se'ctibn 8 'of: the TAylor Grazing Act, as amended, has been
used -by the Department of the Navy for several years under lease:holds acquired through condemnation proceedings and- the Navy's,
usage has depressed the value of the State's land, the value of the
land for the purpose of determining whether the offered and selected lIands are of equal value isto'be theam'ount that would have
to be paid for the land by the United States in proceedings brought
'___
----____
to condemn the fee -------

234

STATE LANDS
1. The rights acquired by the: United States in the publie domain. are
determined by the' common law. '-:Under the common'law, :as
interpreted and applied by the Supreme Court, the: United States,
f-wherever it is a littoral or-riparian-proprietor'of'public-domain,
has a vested-right to future aecretions and relictions. -9Because
of the nature of the' Federal system, 'and y virtue of an express
provision -of the Constitution, no State can,; by legislation: or
6-6therwise; deprive the United- States of' its right to relichions
-'
_. '...J2
or-accretions

27

:'-.-S
'STATE SELECTION ...
1. Mere. knowledge that land under lease.'or permit-contains valuable
.Mineal deposits does not render 'it in -a "producible stat-us"
within the-meaning of section22761(a).-(). -the Revised Statutes
82
'
"_
_-. -.
',t
.:~
(43 .U.S.C.,secS 852_a) -(3))-''
i ' -Lef
,
,~~~~~~~~~~~~~~~8
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STATUTORY CONSTRUCTION
Page

GENERALLY

-1. The act of May 11, 1938, repealed only those parts.of the act of Mar. 3,
1927, which were inconsistent therewith, and did not affect the
authority established in: the earlier act to lease, for oil and gas
development, lands withdrawn by Executive. order for Indian
purposes or for the use and occupancy of Indians
…
2. Notwithstanding the requirements of the Colorado Storage Project
Act for the protection of the national parks and monuments, the
Congrdss, in enacting the Public Works Appropriation Acts for
1961, 1962; and 1963, manifested the intention that construction
and initiation of storage behind Glen Canyon Dam should proceed
on schedule without constructing proposed works for, the protecetion of Rainbow Bridge National Monument, and therefore the
Secretary.:would not be warranted in deferring closure of the
- water diversion- tunnels at Glen Canyon Dam
.3. Congress may supersede or suspend the provisions of a basic act, by
an appropriation act provision which is in the form of a limitation
*on. the availability of funds, and inquiry must be had to the legs*lative history of any such appropriation act provision to determine
the intentions of Congress in this regard _
_ …
_

166
-

201

201

: LEGISLATIVE HISTORY

1. The language and legislative history of the act of, Mar. 3, 1927, together with the avowed purpose of establishing a uniform policy
for leasing all Executive order reservations for Indian,,purposes,
compel the conclusion that the 1927 act is applicable to' lands
in Alaska - - - - - - - - - - - -I - - - - - - - - - - - 2. Where Congress specifically prohibited the construction of works for
the protection of Rainbow Bridge National Monument with funds
appropriated for fiscal years, 1961, 1962, and 1963 for the construction of Glen Canyon Dam and Reservoir, the legislative history related to the appropriation acts expresses the Congressional
intention to suspend those provisions of sections 1 and 3 of the
*:
Colorado River Storage Project. Act relating to the taking of
protective measures to preclude impairment of the Monument and
precluding the construction of any dam or reservoir within any
national park or monument
___- __- __-_-_-_-=--3. Congress may. supersede or suspend the provisions of a basic act by
an-App±opriation act provision which:is- in the formof a limita.
tion on the availability of funds, and inquiry flust be had to the
legislative history of any such appropriation act: provision .to
determine the intention of Congress in this regard _-_-_-4. Where the language of an act is silent on the question of interest,
resort must be had f.o the legislative history of the applicable
statute

-': -- ------

------

167

.200

I.201

-------------------

515

SUBMERGED LANDS. ACT;
GENERALLY

A Section 6(m) of the Alaska Statehood Act provided that the Submerged Lands; Act of 1953 was applicable to Alaska_;
2. Since section 6(m)S of the. Statehood Act extended to the new State
the provisions of the Submerged Lands Act, then the marine
-animal and plant life throughout the'submerged lands, including
.ithose lands covered by-the Alaska Tidelands Aet, was granted:'to
the State
State_-the

-
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107
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GENERALLY-Continued

3. It is clear from the expressed language of section 6(m) of the State'hood Act that Congress intended the Submerged Lands Act to be
applicable 'to Alaska in the same manner and to the same extent as all other States of the Union
_ _
__
SURPACE RESOURCES ACT

107

APPLICABILITY

1. The' Surface Resources Act is applicable to mining claims located,
for sand and, gravel prior to: July 23, 1955, but not perfected by
discovery prior thereto ____

213

VERIFIED STATEMENT

1. A verified statement filed pursuant to section 5 of the actlof July 23,
1955, asserting surface rights in mining claims'which does not
designate the section or sections of the public land survey which
embrace most of the claims and contains only metes and bounds
descriptions of' such claims ties to points on the boundaries of
certain sections fails to meet the statutory requirement that it
"shall set forth :* * [t]he section or sections" which embrace
the claims and must be rejected as an incomplete statement as to
such claims-____--___---_-- ____--___-_-__---------12
SURVEYS OF PUBLIC LANDS
GENERALLY

1. Where 'the high-water mark of a navigable lake is not capable of being
deduced from physical evidence, the lake shall be meandered
along the water's edge as of the time of the survey-

27

TIMBER SALES, AND DISPOSALS
1. A -partnership is properly required to post a bond in the sum of unsettled trespass liability incurred by closely tied corporations
which will directly benefit from a timber sale to the partnership
as a condition precedent to the execution by the United States of
'a 'timber sales contract to the partnership-_ __
-____ -449
TORTS
GENERALLY

1. An accident cannot be considered an act of God simply because it is
raining when the accident occurs. If the rainfall is ordinary, the
accident cannot he considered an act of God
_ _…_ ____---

355

AMOUNT OF DAMAGES

1. The common law rule that the expenses of litigating a tort claim are...
not recoverable as damages is followed in California, and applies
to the expenses of prosecuting a claim administratively under the
Federal Tort Claims Act. Under this rule, the charge made by a
physician for the preparation of a medical report to be used in
establishing the nature or extent of an alleged injury, rather than
to- assist in its treatment, is not a proper element of damages--, 509
"2.Under the law of California, the trier of the facts is accorded a wide
latitude and an elastic discretion in determining the amount of'
.compensation to. be awarded as general damages for pain and
suffering, temporary disability, and the like. The only standard
is that the amount awarded must be such as a reasonable person
would consider fair compensation
------------ ''-'
509
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TORTS-Continued
ANIMALS AND LIVESTOCK

1. Under the laws of Montana, before a landowner can recover for damages caused by trespassing animals he is required to fence them
out. This does not charge the landowner with the duty to keep
animals lawfully at large from coming on his land, or make their
entry rightful, so as to make him liable for injuries to such animals caused by the existence of dangerous agencies on the land,
not wantonly or intentionally caused. Livestock wander at their
own and their owner's risk of loss--___________

Page

397

LICENSEES AND INVITEES:

i. In accordance with Wyoming law, a visitor to Yellowstone National
Park is held to be an invitee. The duty owed to the visitor by the
Government is to use ordinary and reasonable care to keep the
premises reasonably safe for his visit and to warn him of any
hidden danger. The Government is not an insurer of the safety of
the visitor…_
____--____--___--__----_-_-188
…
2. In accordance with District of Columbia law, a visitor to a national memorial is a licensee by invitation. The duty owed to the
visitor by the Government is to use reasonable and ordinary care
and to provide reasonably safe premises, and to protect or warn
the visitor against any danger known to the Government which a
careful visitor might not discover… _- __-____-___-_____-_-_-354
3. The duty owed by the Government to a visitor to a national memorial
. in the District of Columbia includes the duty to provide adequate
lighting in order that the visitor may observe any part of the
premises and any condition of the premises which may endanger
'the visitor-_
--------------------- 354
4. A child who while visiting a National Park Service area in Maryland
enters a building which, because of conditions such as the darkness and dilapidation of its interior, -a child of his age would
realize was a place that visitors were not supposed to enter is not
an invitee while inside the building, but is merely a licensee or
trespasser to whom, under Maryland law, no duty is owed by the
proprietor except that of avoiding wilful injury or entrapment
457
5. A child who while visiting a National Park Service area in Maryland
falls through an unguarded opening in the floor of a building,
where the child has only the status of a licensee or trespasser,
where conditions such as darkness and dilapidation exist to a degree that a child of his age would recognize as a warning of the
possible presence of concealed hazards, and where the opening
would have been visible to the child if he had used a flashlight or
lantern, is not entitled to recover damages for the fall, since the
"attractive nuisance" doctrine is not followed in Maryland, and
since the concept of "entrapment" is narrowly applied in that
_____ -------457
State--____
MOTOR VEHICLES

1. Skidding on an icy street or road does not, as a matter of law, establish that the driver of the skidding motor vehicle was guilty of
a negligent or wrongful act or omission in the operation of the
vehicle. However, the skidding may be caused or accompanied
by negligence upon which liability may be predicated -

208
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2. If either party can avoid an accident by the exercise of proper care,
the accident cannot be said to be unavoidable. The issue of unavoidable accident arises only when the evidence shows that the
accident happened from an unknown or unforeseen cause or in
an unexplainable manner, which ircumstances rebut any alleged
negligenee…
__ _208
3. The operator of a motor vehicle is liable for damage or injury resuiting from the casting of stones from the surface of the highway by such vehicle only when the damage or injury was caused
by the negligent or wrongful operation of the vehicle - __
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PARKS

1. In'accordance with Wyoming law, a visitor to Yellowstone National
'Park is held to be an invitee. The duty owed to the visitor by the
Government is to use ordinary and reasonable care to keep the
premises reasonably safe for his visit and to warn him of any
hidden danger. The Government is not an insurer of the safety
of the visitor… _---- ____--_------___-'_-_-__-__-_
2. The mere fact that loose stones or gravel are present on an outdoor
walk in a national park, and cause a visitor to the park to fall,
does not establish either-that the walk is dangerous per se, or that
the walk is maintained in a negligent manner. In the absence of
facts showing that the Government employees had a reasonable
opportunity to discover the presence of the stones or gravel on the
walk, and to remove them, no negligent or wrongful act can be
imputed to the Government employees -__-____-_=_-_-_-__-_
3. A child who while visiting a National Park Service area in Maryland
enters a building which, because of conditions such as the darkness and dilapidation of its interior, 'a child of his age would realize was a place that visitors were not supposed to enter is not an
invitee while inside the building, but is merely a licensee or trespasser to whom, under Maryland law, no duty is owed by the
proprietor except that of avoiding wilful injury or entrapment__
4. A child who while visiting a National Park Service area in Maryland
falls through an unguarded opening in the floor of a building,
where the child has only the status of a licensee or trespasser,
*where 'conditions such as darkness and dilapidation exist to a
degree that a child of his age would recognize as a warning of the
possible presence of concealed hazards, and where the opening
would have been visible to the child if he had used a flashlight
or lantern, is not entitled to recover damages for the fall, since the
"attractive nuisance" doctrine is not followed in Maryland, and
since the concept of "entrapment" is narrowly applied in that
State
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1. A child who while visiting a National Park Service area in Maryland
enters a building which, because of conditions' such as the darkness and dilapidation of its interior, achild of his age would
realize was a place that visitors were not supposed to enter is not
an'invitee while inside the building, but is merely a licensee or
trespasser to whom, under Maryland law, no duty is owed by the
proprietor except that of avoiding wilful injury or entrapment_
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2. A child who while visitihg a National Park Setvice area in Maryland
falls through an unguarded opening in the: floor of a building,
where the child has only the status of a icensee or trespasser,
where conditions such- as darkness and dilapidation -exist to a
degree that a child of his age would recognize 'as a warning of the
possible presence 'of concealed hazards, and where the opening
would have been visible to the child if he had used a flashlight or
lantern, is not entiled to recover damages for the fall, since the
"attractive
,
nuisance" doctrine is not followed in Maryland, and
since the concept of "entrapment" is narrowly applied in that
S ta te - - - - - - - - - - - - - - - - - - - - - - - -
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TRESPASS
GENERALLY

1. A partnership is properly required to post' a bond in the sum of
unsettled trespass liability incurred by closely tied corporations
which will directly benefit from a timber sale to the partnership
.as a condition precedent to the execution by the United States of
a timber sales contract to the partnership.
-------
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MEASURE OF DMAGESi

1. Where there has been an innocent trespass in the mining and removing of coal belonging to the United States in a State which fixes
the measure of damages as the amount which wil compensate
for all the detriment proximat6ly caused thereby, it is proper to
call upon the trespasser for the value of the coal in place and not
merely t
heat
would have been derived by the United
States for the coal mined had the coal been mined under a' lease
issued to the trespasser._____.--------________-__
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WITHDRiAWALS AD RESERVATIONS
.
GENERALLY
1. Lands in Alaska which have been withdrawfl by Executive order for
Indian purposes or for the 'use* and otcupancy ofyanyIhdianslor
tribe, may be leased for oil and gas developin t pursuant to the

act of Mar. 3,'1927
_'_
2. Lands in the Tyonek Reserve (Moquawkie Reservation) in.'' Alaska
'which were "* * withdrawn-from disposal;, and reserved for
the U.S. Bureau of 'Education * * *'b by' xecutive'Order No.
2141, Feb. 27, 1915,-were "* * withdrawn for Indian purposes
or for the use and occupancy of -* * Indians * * *"' within
the meaning of the act of Mar. 3, 1927_
3. Although a departmental regulation pr&clides the acceptance of- oil
-and gas offers to lease lands within wildlife refuges and by departmental order certain lands within existing oil and gas leases
are made a part of a refuge, applications for the; fiveyear' extension of such leases should not -be rejected oh- the ground that
7such lands have been withdrawn,' whennoie-'of the' action taken
by the Department with respect to the lands-purpots--to be a
withdrawal of such; lands from the operation of the Mineral
Leasing Acts-

- -'-----
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4. Although the Secretary of the Interior is by Executive Order No.
10355 authorized to exercise the power of the President to withdraw and reserve public domain and other lands owned or controlled by the United States, including the authority to modify
or revoke past or future withdrawals or reservations, such power
cannot be exercised over lands in a national forest without the approval or concurrence of the Secretary of Agriculture as required
by Section 1(c) of the Executive Order--__
WORDS AND PHRASES
1. Land in a "producible status" as that term is used in section (a) (3)
of the act of Aug. 27, 1958 (72 Stat. 928; 43 U.S.C., sec. 852),
includes mineral lands subject to lease or permit and which are
known, at the time the application for selection is complete, to
contain a valuable and accessible deposit of mineral in such
quantity and of such quality as to warrant the expenditure of
funds for extraction and production2. Mere knowledge that land under lease or permit contains valuable
* mineral deposits does not render it in a "producible status"
within the meaning of section 2276(a) (3) of the Revised Statutes
(43 U.S.C., sec. 852 (a) (3)) --------------------------------

3. Under the Act of Aug. 9, 1955 (69 Stat. 539; 25 U.S.C., sec. 415),
which, authorizes the Indian owners of restricted tribally or individually owned lands to lease such lands, with the approval of
the Secretary of the Interior, for a term of not to exceed twentyfive years "for those farming purposes which require the making
of a substantial investment in the improvement of the land for
the production of specialized crops as determined by said Secretary," the phrase "specialized crops" is not one of limitation, and
the Secretary is authorized to approve such leases if, in order
to produce the crop or crops proposed to be grown, he determines
that a substantial investment in the improvement of the land is
necessary for that purpose and the lessee is required to make
such an investment-___
_-_-----4. Lands in the Tyonek Reserve (Moquawkie Reservation) in Alaska
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which were "* ** withdrawn from disposal, and reserved for
the U.S. Bureau of Education * * '" by Executive Order No.
2141 Feb. 27, 1915, were "g * * withdrawn for Indian purposes
or for the use and occupancy of * *,*
Indians ** *" within the
meaning of the act of Mar. 3, 1927-________
______-_-_-167

ReCopies. An oil and gas offer is not to be. rejected on the ground that
the requisite number of. "copies" has not been filed merely because some of the copies are found to be illegible __- … _-_-484
6. Furnished. Where a regulation requires that in cases where an attorney in; fact or agent signs an assignment of an oil and gas
lease there must be "furnished" evidence of his authority to
sign, the word "furnished" does not mean that such evidence must
"accompany" the assignment -_______-___-__-___-__-___-_
491
7. Reference to "costs of construction" or similar phraseology in Federal statutes do not in themselves necessarily impute an interest
requirement… _______
…
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