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This volume of Decisions of the Department of the Interior covers
the period from January 1, 1962, to December 81, 1962. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period. ’

- The Honorable Stewart L. Udall served as Secretary of the Interior
_during the period covered by this volume; Mr. James K. Carr served
as Under Secretary; Messrs. Frank P. Briggs, John*A. Carver, Ken-
neth Holum, and John M. Kelly served as Assistant Secretaries of the
Interior; Mr. D. Otis Beasley served as Administrative Assistant
Secretary ; Mr. Frank J. Barry served as Solicitor of the Department
of the Interior. Mr. EdwardiW. Fisher served as Deputy Solicitor.

This volume will be.cited within the Department of the Interior

as “69 1.D.” ‘
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ERRATA

Page 28—Footnote 4, Berkeley Pipeline Construction, Inc., should read
Barkley Pipeline Construction, Inc.

Pages 43, 45 and 47—Top heading Henley Construction Company, should
read Henly Construction Company.

Page 113—Top heading, Hstate of Harry Colby, June 20, 1962, should read-
Hstate of Harry Colby, June 29, 1962

Page 159—Footnote 24, Urben Plumbing and Heating Company, IBCA-43
{November 21, 1956), 63 1.D. 381, 56—1 BCA par. 1102, should read Urban

Plumbing and Heoting Company, IBCA-43 (November 21, 1956), 63 1.D,
381, 56—2 BOA par. 1102, :

Page 181—Case of Elizabeth Holmes MacDonold, Hugh John MacDonald,
A-27711, Decided October 30, 1692, should read Decided October 30, 1962.
v
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CUMULATIVE INDEX TO0 SUITS FOR JUDICIAL REVIEW OF
DEPARTMENTAL DECISIONS PUBLISHED IN II\TTERIOR DECISIOI\TS

The table below sets out in alphabetical order, arranged accord-
ing to the last name of the first party named in the Department’ :
decision, all the departmental decisions published in the Interior
Decisions, beginning with volume 61, judicial review.of which was
sought by one of the parties concerned. The name of the action is
listed as it appears on the court docket in each. court.. Where the
decision of the court has been published, the citation is given; if not,
the docket number and date of final action taken by the court is
~set out. If the court issued an opinion in a nonreported case, that
fact is indicated; otherwise no.opinion was written. ~Unless other-
wise indieated, all suits were commenced in the United States Dis-
trict Court for the District of Columbia and, if appealed, were
appealed to the United States Court of Appeals for the District of
Columbia Circuit. Finally, if judicial review resulted in a further
departmental decision, the departmental decision is cited. Actions
shown are those taken prior to the end of the year covered by thls
volume.

Max Barash, The Texas Company, 63 1.D. 51 (1956)

Max Barash v. Dougles McKay, Civil Action No. 939-56. Judgment for
defendant, June 18, 1957; reversed and remanded, 256 F,.2d 714 (1958) ;
judgment - for plaintiff, December 18, 1958, U.S. DlSt Ct. D.C.,, 66 1.D, 11
(1959).

Barnard-Curtiss Co., 64 1.D. 812 (1957) ; 65 L.D. 49 (1958)

Barnard-Curtiss Co. v. United States, Court of Claims No. 491-59. . Judg-
ment for plaintiff, April 4, 1962 (opinion).

Sam.Bergesen, 62 1.D. 295; Reconsideration denied, IBCA-11 (De-
cember 19, 1955)

Sam Bergesen v. United States, Civil No. 2044, in the United States Dis-
trict Court for the Western Division of Washington. Complaint dismissed,
March 11, 1958. No appeal.

Melwin A. Brown, 69 LD, 131 (1962)

Melvin A. Brown v, Stewart L. Udall, Civil Actmn No. 3352-62. Sait
pending.

XIIE



XI1v CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

The California Company, 66 1D, 54 (1959)

The California Company v. Stewert L. Udell, Civil Action No. 980-59.
Judgment for defendant, October 24, 1960 (opinion). Affirmed, 296 F. 2d 384
(1961).

Oarson Construction 00., 62 LD. 422 (1955)

Carson Construction Co. v. United States, Court of Claims No. 487-59
Judgment for plaintiff, December 14, 1961.

Columbian Carbon Company, Merwin E. Liss, 63 T.D. 166 (1956)

Merwin B. Liss v. Fred A. Seaton, Civil Action No. 3233-56. Judgment for
defendant, January 9, 1958. Appeal dismissed for want of prosecution,
September 18, 1958, D.C. Cir. No. 14,647. :

John C. deArmas, Jr., P. A. McKenna, 63 I.D. 82 (1956)

Patrick A McKenna v. Clarence A. Davis, Civil Action No. 2125-56. Judg-
aent for defendant, June 20, 1957; affd, 259 F. 24 780 (1958) ; cert. denied,
358 U.8. 835 (1958). .

'The Dredge Corporation, 64 1.D. 368 (1957) ; 65 L.D. 336 (1958)

The Dredge Corporation v. J. Russell Penny, Civil Action No. 475, in the
United States District Court for the District of Nevada. Suit pendmg

John J. Farrelly et al., 62 LD. 1 (1955) 7
John J. Farrelly and The Fifty-One 0il Co. v. Douglas McEKay, Civil Action -

- No. 3037-55. Judgment for plaintiff, October 11, 1955; no appeal.

Franco Western 0l Compary et al., 65 1.D. 316, 427 (1958)

Raymond J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59. Judg—
ment for plaintiff, August 2, 1960 (opinion). No appeal taken. -

'Gabbs L’wplomtzon Co., 67 L. D. 160 (1960)

Gabbs Ewplomtwn Oompzmy v. Stewaert L. Udall, Civil Action No. 219-61.
Judgment for defendant, December 1, 1961. Appeal filed.

Stanley Garthofner, Duvall Brothers, 67 LD. 4 (1960)
- Stanley Gerthofner v. Stewart L. Udell, Civil Action No. 4194-60. Judg-
ment for plaintiff, November 27, 1961. No appeal. )
General Excavating Co.,67 LD. 344 (1960)
General Hzcevating Co. v. United States, Court of Claims.No. 170-62.
Su1t pendmg . . o
JVeZson A Gerttula, 64 LD. 225 (1957)

Nelson A. Gerttulg v. Stewart L. Udall, Givil Action No. ‘685}60.' Judg-
ment for defendant, June 20, 1961 ; motion for rehearing’ denied, August 3,
1961 Afﬁrmed October 18 1962 S

“Guz]ﬂ 0il Corporation, 9 ID. 30 (1962) oo

Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. 2209-
62, Judgment for defendant, October 19, 1962. Appeal taken.



CUMULATIVE INDEX ‘TO SUITS FOR JUDICIAL REVIEW - XV

Guthirie Electrical 00nstmctw'nf, 62 ID 280 (1955) ; IBCA—22
(Supp) (March 30,1956) . -

Guthrze Blectrical Construction Co. v United States, Court of Clalms No.
129-58. Stipulation of settlement: filed September: 11, 1058.. Compromxs_e
offer accepted and case closed October 10, 1958

RBaymond J. Hansen et al., 67 L.D. 362 (1960)

Raymond J. Hansen et al. v. Stewart L. Udall; Civil Action No. 3902-60.
Judgment for defendant, June 23, 1961. Affirmed, 304 F. 2d 944 (1962)
Cert. den., 371 U.8. 901.

Robvert Schulein v. Stewart L. Udall, "Civil Action No. 4131—-60 Judgment
for defendant, June 23, 1961. Affirmed; 304 F. 2d 944 (1962)

BoydL Hulse v. William H. Griggs, 67 1D, 212 (1960)

Wzllmm H. G’mggs v. Michael T. Sclan " Civil No.' 3741 in. the United
States District Court for the Dlstrlct of Idaho Stipulation for dismissal
filed May 15 1962, C

J. D. Armstrong Co., Inc., 63 L.D. 289 (1956)

J. D. Armstrong, Ine. v. United States Court of Claims No. 400-56. Plam—
tiff’s motion to dismiss petition allowed June 26, 1959. =

Mazx L. Krueger, Vaughan B. Connelly, 65 1.D.185 (1958).

Mawz L. Krueger v. Fred A, Seaton, Civil Action No. 3106—58 Complamt
dismissed by plaintiff, June 22 1959.

W.Dalton La Rue, Sr., 69 1.D.120 (1962)

W. Dalton La Rue, Sr. v. StewartL Udall Civil Actmn No. 2784—62 Smt
pendmg

»A 4. McKmnon, 62 I.D. 164 (1955)

A. G McKinnon v. Umted States ClVll No. 9833, United States Dlstnct
Court for the District of QOregon. Judgment for -plaintiff, Decémber 12,
1959 (opinion) ; reversed 289 . 24 908 (9th Cir. 1961)

" Wade McNeil et al., 64 1.D. 423 (1957)

- Wade McNeil v. Fred A. Seaton, Civil Action No. 648—58 _Judgment for
defendant, June 5, 1959 (opmlon) reversed 281 B. 2d 931 (1960) )
Wade McNeil v. Albers K. Leonard et al Oivil Action No 2226 United
States District Court for the. District of Montana. D1smlssed Novem—

ber 24, 1961 (opinion). Order, April 16, 1962, ;
Wade McN ezl v. Stewart L. Udall Civil Actlon No 678—62 Smt pendmg

‘Salfvazfore Megna, Quardian, Philip T. G’amgcm, 65 1.D. 33 (1958)

.. Balvetore Megne, Guardian etc v. Fred A Seaton, Civil Action No. 468-58.
J udgment for plaintiff, November 16, 1959 ; motion for reconsider at;on demed
December 2, 1959. No appeal.

Philip T. Garigan v. Stewart L. Udall Civil Action No. 1577 Té, in the
Umted States Distriet Court for the-District of Arlztma Sult pendmg




XVI CUMULATIVE :INDEX TO- SUITS: FOR JUDICIAL REVIEW

[ Dumcan Miller, Louise Cuccia, 66 1.D. 888 (1959) -

Louise Cuccia and Shell Oil Company Vi ‘Stewart: L. Udall, Civil Action
,No. 562—60 Judgment for defendant, June 27, 1961; no appeal taken.

';Henry 8. Morgan et al., 65 1.D. 369 (1958)

Henry 8. Morgan v. Stewart L Udall 01v11 Actwn No. 3248—59 Judgment
for defendant, February 20, 1961 (opmmn) Affirmed, July. 5, 1962; cert.
- denied, December 17, 1962.

M omson—l(nudsen, Ine., 64 LD. 185 (1957 )

M ormson—Knudsen Co., Ino v. Umted States, Court of Glauns No. 239—61
"Suit pendmff

Richard L. Oelschlaeger, 67 ID 237 (1960)

. Richard L. Oelschlaeger V. Stewart L. Udall, Civil Actlon No 4181-60.
Sult pendmg

. W. Parcell ot al., 61 ID. 444 (1954)

O. W. Parcell ot al. v. Fred A. Seaton et al., Civil Action No. 2261—55 Judg-
ment for defendants, June 12, 1957 (0p111101’1) No appeal

PaulJ arvis, Inc., 64 1.D. 285 (1957) ‘
Paul Jarvis, Inc. v. United States, Court of Claims No. 40-58. Stipulated
-+ -Judgment for plaintiff, December 19, 1958. .
Phillips Petrolewm Company, 61 1D. 93 (1958)
Phillips Petrolewm Company v. Douglas McKay, Civil Action No. 5024-53.
: Judgment for defendant July 11 1955 (opmmn) No appeal.
Harold Ladd Pierce, 69 1D, 14 (1962)
Duncan Miller v. Stewort L. Udall, Civil Action No. 1351-62. Judgment
for defendant, Aug_ust 2,_ 1962.. Appeal filed.
Richfield Oil Corporation, 62 1.D. 269 (1955)
Richfield Oil Corporation v. Fred A. Seaton, Civil Action No. 3820-55.
Dismissed without preJudlce, March 6, 1958.
‘Seal and Company, 68 L.D. 94 (1961)
Seal and Company, Ina v. United States, Court of Claims No. 274—62.
Suit pending. ‘
James K. Tallman, 68 1D. 256 (1961)

Jaomes K. Taltman et al. v. Stewart L. Udall, Civil Action No. 185262,
Judgment for defendant, November 1, 1962 (opinion). Appeal taken.
The Texas Company, Thomas Q. Dorough Jolm Synder, 61 1.D. 867

(1954)

The Texas Company v. Fred A. Seatdn et al., Civil Action No. 4405-54.
- Judgment for plaintiff, August 16, 1956 (opinion) ; affd on rehearmg, 256
F. 2d 718 (1958).
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Tewas Construction Co., 64 L.D: 97 (1957); Recons1derat1on denled.
IBCA-T3 (June 18, 1957)

Texas Oonstructwn Co. v. United Stales, Court of Claimg No. 224-58.
Stipulated judgment for plaintiff, December 14,1961,

Estate of John T komas, Deceased Cayuse Allottee No. 223 and Estate
of Joseph Thomas, Deaeased Umatitla Allottee No. 877,64 1.D. 4:01
(1957)

Joe Hayes.v. Fred A. Seaton, Secretary of the Interior, Civil Action No.

- 859~-581. On September 18, 1958, the court entered an order granting de-
fendant's motion for judgment on the pleadings or for summary judgment.

The plaintiffs ‘appealed and on July 9, 1959, the decision of the District

Court was affirmed, and on October 5, 1959, petition for rehearing en bane

was denied, 270 F. 2d 819. A petition for a writ of certiorari was filed

January 28, 1960, in the Supreme Court. Thé petition was denied on Octo-

ber 10, 1960, rehearing denied November 21, 1960.

Union 0il Company of California, Ramon P. Oolvert, 65 1.D. 245
(1958)

Union 04l Company of California v. Stewart L. Udell, Civil Action No.
3042-58. Judgment for defendant, May 2, 1960 (opinion). Affirmed, 289
¥, 24 790 (1961).

Umzfed States v. Alonzo A. Adams et al., 64 1D, 221 (1957)

Alonzo A. Adams et al. v. Paul B. Witmer ef al., United States D1str1ct
Court for the Southern District of California, Civil Action No. 1222-57-Y.
Complaint dismissed, November 27, 1957 (opinion) ; reversed and remanded,.
271 F. 24 29 (9th Cir. 1958) ; on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (1959).

United States v. Alonzo Adems, United States District Court for the South-
ern District of California, Civil No. 187-60-WM. Judgment for plaintiff,
January 29, 1962 (opinion). Appeal:taken, 9th Cir.

United States v. Everett Foster et al., 65 1D. 1 (1958)

Huyerett Foster et al. v. Fred A. Seaton, Civil Action No. 8344-58. Judg-
ment for defendants, December 5, 1958 (opinion) ; affirmed, 271 F. 24 836
(1959).

E.A. Voughey, 63 1.D. 85 (1956)

K, A. Vaugh,ey v. Fred A. Seaton, Civil Action No. 1744-56. Dismissed by
stipulation, April 18, 1957.

Weardco Construction Corp., 64 L.D. 876 (1957)

Weardco Construction Corp. v. United States, Civil Action No. 278-59-PH,
in the United States Distriet Court for the Southern District of California.
Judgment for plaintiff, October 26, 1959.

681845—63——2
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Estate of Wook-Eah-Nah, Comanche Allottee No. 1927, 65 LD. 436
(1958)

“Thomas J. Hu]f/’, Adm. with will annexed of the Hstate of Wook-Kah-Nah,
Deceansed, Comanche Hnrolled Restricted Indian No. 1927 . Jane Asenap,
Wilfred Tabbytite, J. R. Graves, Bzaminer of Inheritance, Bureeu of Indian
Affairs, Department of the Interior of the Uniited States of Americe, and
Earl R. Wiseman, District Director of Internal Revenue, Civil Action No.
8281, in the United States District Court for the Western Distriet of Okla-
homa. The court dismissed the suit as to the Examiner of Inheritance,
and the plaintiff dismissed the suit without prejudice as to the other de-
fendants in the case.

Thomas J. Huff, Adm. amtk will annexed of the Hstate of Wook-Kah-Nah v.
Stewart L. Udall, Civil Action No. 2595-60. J udgment for defendant, June 5,
1962. Remanded, December 20, 1962.
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Fults, Bill, 61 I.D. 4387 (1954) ;. overs
-ruled, 69 I D 181

Galliher, Mana (8 GLO 137 ) over--
. ruled lLD 57, "
Gallup ‘. Northern: Pamﬁc Ry Go (un--_

- published) ;- ‘overruled “so far as in:
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Hoglund, Svan (42 L.D. 405) ; vacated,
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L.D. 362. ‘

Kolberg, Peter F. (37 L.D. 453) ; over-
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ruled, 32 L.D. 331.

Largent, Edward B., et al. (18 L.D;
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25 L.D. 550,

Lock Lode (6 LD, 105) H overruled S0
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modified, 21-L.D. 200,

Lonergan 2. Shockley (33 L.D. 238);
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fied, 9 L.D. 157.
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cated, 26 L.D. 5, i
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ruled so far as in conﬂxct, 51 L.D.
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“iruledsso. far -as in conflict, 35/ L.D:
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Lyman, Mary O. (24 L.D. 493) ; over-
Tuled so far as in conflict, 43 L.D.
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Mad1gan, Thomas (8 L.D. 188) over-
ruled, 27 L.D. 448.
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23 L.D..204; 25 LD 501) overruled
: 53, ID 242, (See 26 -1.D...265;,33
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L.D. 21) ; overruled :20.L.D. 191,
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ﬂlCt 16 L.D. 229, e
Northern Pac1ﬁc RR Co.. . Sherwood.
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: (D—44083) :“overruled, November 4,
1921 (M-6397) (See 58 - 1.D. 158,
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726, 729,

0p1mon of Solicitor, May 2, 1944 (58-
I.D. 680) ; dlstmgmshed 64 I.D. 141.

Opinion of Solicitor, March 28, 1949
(M—35093) overruled i in part, 64 1.D.
70.

Opinion of 'Sohcltor, Jan. 19, 1956 (M-
36378), overruled to.» extent mcon-

_ sistent, 64 1.D. 58.

Opinion of Solicitor, Jline 4, 1957 (M—— :

36443) overruled in part, 65 LD, 316.

" Opinion of Solicitor, July 9, 1957 (M- |,

36442) ;. withdrawn and superseded,
65 1.D. 386, 388. ] )

Opinion of Solicitor, 64 LD. 393
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366.

Opinion of Sollcu:or, Oct. 27, 1958 (M—:
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36531, Supp.) ; overruled, 69 LD. 110.
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QOregon:-and -‘California - R.R. Co. #. -
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Patterson, Charles E. (3 L.D. 260) ;
modified, 6 L.D. 284, 624,

Paul Jones Lode. (28 L.D. 120) modi-
. fied, 31 L.D. 859.

Paul . Wlseman (21 LD. 12) ;over-
ruled, 27 L.D. 522.

Pecos Irrigation and Improvement Go. o

(15 L.D. 470); overruled, 18 L.D.
168, 268. ;
Pennock, Belle. L. (42 L.D. 315); va-
cated, 43 L.D. 66 ;

Perry v. Central Pacxﬁc R.R. Co. (39 '
L.D. 5); overruled so far as in con-

. fliet, 47 L.D. 304. N
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ruled so far as in conflict, 50 L.D.
281.
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Phillips, Alonzo (2 L.D. 321), over-’
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573) ; overruled, 39 L.D. 93. .
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ruled, 20 L.D. 204.
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Popple, James: (12 LD 433) ;. over-
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-, 15 LD, 477, o .
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vacated,; 33 L.D. 409,

Pugh, F. M., et al. (14 L.D. 274); in
effect vacated, 232 U, S. 452.

Puyallup Allotments (20 L.D. 157);

. modified, 29 L.D. 628.

Ramsey, George L;, Heirs of Edwin C.
- Philbrick (A~16060),- August 6, 1931,

" unreported - recalled and: vacated 581

LD. 272, 275, 290.

- Rancho Alisal (1 L.D: 173) overruled

5 L.D. 320.
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20LD 204 ; 48 1..D. 523.
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ruled, 8'L.D. 110. (See 9 L.D.-360.)
Regiotie ‘v. Rosseler (40 L.D. 93) ; va-
cated, 40 1.D. 420.

Reid, Bettie' H., Lucille H. Pipkin (61

L.D. 1) {‘overruled, 61 L.D. 855.
Rialto No.'2 Placer Mining Claim (34
-~ L.D, 44) ; overruled, 37 L.D. 250. -
RICO Town Slte 1 L D. 506) modlﬁed
U LD, 256,
Rio Verde ' Canal Co. (26 L.D. 381),
8 vaea'ted 27 L.D. 421, B
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Road Co. (19 L.D. 591) ; overruled,
81 L.D. 174.
Robmson, Stella
‘overruled, 13 LD 1

(12 L.D.: 443) ;
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Rogers, Fred B. (47 L.D.,325.)_; va-
cated; 53 1.D. 649, o

Rogers, Horace B. (10 L. D. 29); ovel:- :
ruled, 14 L.D. 321.

Rogers v. Atlantic & Pacific R.R.. Go.
(6 L.D. 565) ; overruled so. far as in
“-conflict, 8 L.D. 165.

*Rogers v. Lukens (6 L.D. 111) ; over-
‘ruled, 8 X.D. 110. - (See. 9 L.D. 360:)

Romero v, Widow of Knox (48 L.D.
32) ; overruled so far as in confliet,
49 L.D.-244.

Roth, Gottlieb (50 L.D. 198) ; modlﬁed
50-L.D, 197.

Rough Rider and Other Lode: Claims
(41 L.D. 242 255) ; vacated, 42 L.D.
584.

St (Clair, Fnank (52 L.D. 597); modx-
ﬁed 53 1.D. 194. 3

*St. Paul, aneapohs ‘and Mamtoba
‘Ry. Co. (8 L.D. 255); modlﬂed 13
L.D, 354. (See32LD 21.)

St. Paul, Minneapolis and Mamboba.
Ry. Co. v. Hagen (20 L.D. 249) ; over-
ruled 25 L.D. 86.

$t. Paul, Minneapolis and Manitoba
. Ry. Co. v. Fogelberg (29 1.D. 291);
“vacated, 80 L.D. 191.

S|alsberry, Oarroll (17 L.D. 170) over-
ruled 39 L.D. 93.

San«rre de Cristo and Maxwell Land
‘Grants (46 LD 301) H m0d1ﬁed 48
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Satisfaction Extension M111 Site (14
‘L.D.173). (See 32 L.D. 128) ‘

#Sayles, Henry P. (2 L.D. 88)i ‘modi-
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Schweitzer ». Hilliard et al. - (19 L.D.
=294y 7 overruled so far as in conﬂmt
26 L.D. 639.

Serrano v. Southern Pacific R.R. Co,

(6 O.L.0. 93) ; overruled, 1 L.D. 380.

Serry, John J. (27 L.D. 330); over-
Tuled so far as in eonﬂlet 59" ID
416, 422,

Shale Oil Company: (See 55 1.D. 287.)

Shanley ». Moran (1. LD 162) over-

: ruled 15 LD 424;
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‘Silver Queen Lode (16 L.D. 186) ‘over-

ruled, 57 1.D. 63.

~Slmpson Tawrence 'W.> (35" LD 399 E . . .
. 1:State: of Colorado - (7 LD 490) 3 over-\

*- 609) 3 modified,” 36 L., 205"

Sipchen v. Ross (1 L.D: 634) 35 mod1~ '
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Smead -v. ~Southern Pacxﬁc RR Co. |
(21 L.D. 432) ; vacated, 29 T.D. 135.‘

‘Snook; Noah A, et al.-(41 L.D. 428) ,3
overruled so far as in'conflict, 43:

LD, 864

Sorli v. Berg (40 L.D. 259) overruled
42 L.D. 557.

iSouthern Pacific R.R.. Co (,15. L.D.
460) ; reversed, 18 L.D. 275, i«

Southern Pacific. R.R. Co.
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“redalled, 83 L.D. 528."
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. ruled, 23 L.D. 423,

State of California (19 LD 585) -va-
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ruled, 32 L.D, 34, .
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cated, 50 L.D. 628. (See 37 L.D. 499
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_State of California (44 L.D. 118) over-
ruled, 48 L.D. 98. .

State of California (44 L.D. 468) 0ver~
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L.D. 359) ; overruled, 31 L.D. 335.

s-State of “Florida. . (17 LD 355) %\

(28 LD.j-
P ; State of Louisiana (48 L.D.- 201} ; over-

Strain, A, G.
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-State of California- o. Pierce’ (3 C L Q.

118) ; modified, 2 L.1).:854.-

-State «of California o.: Sm1th {5 L D..’ .

543) ; overruled so far as in: conﬂlct
+18 LuD. 843 -

ruled,.9:L.D.-408:
ee't
- versed, 19 L.D. 76.

State of Florida, (47 LD, 9, 93) : over-

ruled so far as in conﬁlct 51 L.D.
. 201. .

State of Loulslana (8 LD 126) m0d1—

- fied, 9. L.D.:157.:

f State of Louisiang : (24 LD 231) ; va-

cated, 26 L.D.:5. .

f State of Louisiana (4 LD 366) over-

ruled-so far as in conflict, 51 L.D. 291.

ruled: so far:as. inconflict, 51 L.D.
291. _
State of Nebraska (18 LD 124) over—
- ruled; 28 L.D. 858.. R
| State 7of  Nebraska . Dorrmgton (2
.. O.L.L., 467) ; overruled ‘so far as in
conflict, 26 L.D. 123.

| State  of ‘New. Mexico. (46 L.D., 217) ;

overruled, 48 L.D. 98.

| State of New Mexico (49 L.D. 314),

overruled; 54 L.D. 159.

.-State of Utah (45 L.D. 551) overruled :

48 L.D. 98.

*Stevenson, Heirs of 7% Gunnmgham (32

L.D. 650) ; overruled.so far as in con-
- fliet, 41 LD, 119. . (See 43 L.D. 196.)"
Stewart et al. -w. Rees et al, (21 L.D.
. 446) ; overruled so far as in. conﬂiet,
29 L.D. 401.

Stirling, Lillie B. (39 LD 846); over-

ruled, 46 L.D. 110. :

Stockley, Thomas J. (44 L.D. 178 180) ;
vacated, 260 U.S. 532.. (See 49 L.D.
460, 461, 492.)

(40 LD 108).; overruled
so far as in conflict, 51 L.D. 51

Streit, Arnold (T-476.(Ir.)), August.26,

1952, unreported; overruled, 62 I.D.

12, : Lo :

Stricker, Lizzie (15 L.D. 74):; overruled
so far: ag in condflict,:18 1.D. 283.

Stump, Alfred M; et al.: (30 L.D: 437) ;

vacated, 42 L.D. 566.
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Sumnel v {Roberts. (23.1.D,. 201) ; over- |

ruled so-far asin conflict; 41. L. D 173,

Sweeney v, Northern PaCIﬁC R.R: Co.
. (20 LD 394).; overruled, 28 L. D,174

*Sweet, Bri P. (2,C:L.0. 18):; overruled,

41 L.D.129. - (See42.L.D, 318.) .+

Sweeten v Stevenson: (2 B.L.P. 42);

Joverriled so. far asin eonﬂlct 3 LD
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Taft. ». Chapin (14: L.D. 593) 5. OVer-
_ruled, 17 L.D. 414 :
Taggart William:, M. (41 LD 282),
toverruled, 47 L.B. -370.. e
'I’alkmgtons Heirs v. Hempﬂmg (2 L D.
© 48) % overruled; 14 L.D. 200.

Tate, Sarah :J.. (10 L:D. 469) 47 0ver- |

ruled, 21 L.D. 211 i
Taylor,  Josephine; et al . (A—21994),
June 27, 1939, unreported ;: overruled
. 86 far-as in conflict, 59.1.D. 258, 260.
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“reversed, 10 L. 1D.:242.°
*Teller, John C. (26 L.D. 484) ;:over-
“ruled, 36 L.D. 86, (Sée 37 L.D.715.)
Thé Clipper Mining Co. ». The Bli: Min-
1ng and Land Co. et ali; 33 L.D. 660
(190;)) 1o longer followed in part, 67
1.D. 417,
The _Departmental supplemental deéi-

" sion m Franco—Western Oil Gompany _'

et al., 65 L.D. 427, 1s adhered to, 66
1D. 362, ‘

‘Thorstenson, Even (40 L.D. 96) ; over-
‘ruled ‘so far as ir i"conﬂlct 47 LD
258.

Tleek'u McNe11 (48LD 158) modlﬁed
49 LD:260. 0 :

Toles ». Northern Pamﬁc Ry. Co. et aI
(89 L.D. 371) overruled S0 far as m

) conﬁxct 45 L.D: 96 s

Tomking, H. H. (41 LD 016) ; over-'7

" “ruled, 51LD o7, 2

Traganza, ‘Mertie - C. (40 LD 300) ;
overruled, 42 L.D. 612,

Traugh- . Ernst (2 LD, 212); over-
ruled, 3 L.D. 98.

Tnpp ». Dumphy (28 L.D. 14); modi-
fied, 40 L.D. 128.

Tripp v. Stewart (7 C.L.O. 39) ; modi-
fied, 6 L.D. 795.

(8 LD 279) 3]
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‘ruled, GLD 624 ) »

Tmner .. Oartwnght ,(17 LD
modlﬁed 21LD 40. . .,

Tumerv Tang. (1 GLO 51) mo
5. L.D. 256.. }

Tyler, : Charles (26 LD 699) H lover-
ruled, 35 LD 411, ] .

 Ulin v Colby, (24 T,D. 811 ; overruled,

35 L.D. 549.

 Unign: Pacific. R:R. Co.. (33 LD 89) H

- recalled 33.L.D. 528

| United States. ». Bush (13 L.D. 529) ;

) overruled 18 L.D. 441

(52 LD 81) modlﬁed 52 LD ..35

’Umted States ». Dana (18 LD 161) H

modified,:28 L:D, 45,
Umted States vy Kelth V O Leary et al
(63 LD, 341) dlstmgmshed 64 I D.
;»..10 369, .
United States v, M W Moua’c et al (60
. 1D..478):; - modified, 61 I.D.; 289
Utah, ;State of (45 L.D.: 551)
- riled, 48:L. D__,98

o_ver-

Veatch, Heir :of Natter (46.1.D. 496);

-~ overruled:so far.as in conflict, 49
1D, 461 (See 49 LD, 492 for ad-
herence in part Y .

Vine, - James: (14. LD‘ 527) modlﬁed
214 LD, 6220 iy .

Virginia- Colorado Development Corp
(53 1.D. 666) ; overruled so far as in
conflict, 66 1.D..289. . . .

Yradenburg S Helrs ot al v Orr et al.

(25 L.D. 323), overruled ;38 L.D.

,Wagoner 'u Hanson (50 LD 355) H

_ overruled 56 1D, 825, 328 i

‘Wahe, John. (41 L.D. 127) ; mOdlﬁed '
41 L.D. 637,

Walker v. Prosser (17 LD 85) ; ‘re-
versed, 18 L.D, 425. :

Walker v. Southern Pacific R.R. (}o
(24 L.D. 172) ; overruled, 28 L.D. 174

Walters, David (15 L.D. 136)-; revoked,
24 1..D, 58.
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. Warren o. Northern Pacific' R.R. Co.
(22 L.D. 568) ; overruled s6 far as 111
conflict, 49 L.D, 391.

‘Wasmund. ». Notthe_rn Pacific R.R. Co.
(23 1.D. 445); vacated, 29 L.D. 224.

Wass v. Milward (5 L.D. 849); no
longer followed.  (See 44 L.D. 72.and

‘unreported case of Ebersoldsv, Dick-

son, September 25, 1918, D-36502.)

"Waterhouse, William W. (9 L.D. 131) ;
overruled, 18 L.D. 586.

‘Watson, Thomas B. (4 L.D. 169) ; re-

" called, 6 L.D.71. v

Weathers, Allen E., Frank N. Hartley
(A-25128), May 27 1949, unreported ;
overruled in part, 62 I.D. 62.°

WeaveryFrancis D, (563:1.D.179); .over-, -
ruled-so far as-in conflict, 55 1.D. 290. |

Weber, Peter (7 L.D. 476) overruled
9 L.D. 150.

Weisenborn, Ernest (42 LD 533) H
overruled, 43 L.D. 395

Werden ©. Schlecht’ (20 L.D. 528);
~overruled so far as in conflict, 24

LD, 45. '

Western Pacific Ry. Co. (40 L.D. 411;
" 41 L.D. 599) ; overruled, 43 L.D. 410.

Wheaton v. Wallace (24 LD. 100) ;
modified, 34 L.D. 383, )

White, Anderson ‘(Probate 13570-35)
“overruled, 58 I.D. 149, 157.

White, Sarah 'V. (40 L.D. 630) ; over-
ruled in part, 46 1.D. 56. :

Whitten. et al: »; Read (49 L.D. 253
260; 50 L.D. 10); vacated, 53 LD.
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Wickstrom v Calkins (20 L.D. 459} ;
‘modified, 21" L.D. 553; overruled, 22
L.D. 392.

Widow of HEmanuel Prue (6 L.D. 436) ;
vacated, 33 L.D. 409.

‘Wiley, George P. (36 L.D. 305) ; modi-

fied so far as in conflict, 36 L.D. 417.

‘Wilkerson;JaspersN. (41 L.D. 138);.

overruled, 50 L.D. 614, (See 42 L.D.
313.)

Wilking,  Benjamin ‘C. (2 L.D. 129);
modified, 6 L.D. 797.

Willamette Valley and Cascade Moun-
bain Wagon Road Co. v. Bruner (22
I.D. 654) ; vacated, 26 L.D. 357.

Williams, John B., Richard and Ger-

trude Lamb. (61 1D. 81) ; overruled

so faras in conflict, 61 I.D. 185. :

Willingbeck, Christian P. (8 L.D. 383) ;
modified, 5 L.D. 409.

‘Willis, Cornelius et al. (47 L.D. 135) H
overruled, 49 L.D. 461.

Willis, Eliza (22 L:D. 426) ; overruled,
26 L.D, 436.

*Wilson . v. Heirs of Smlth (37 L.D.
519) ; overruled so far as in confliet,
41 L.D. 119 (See 43 L.D. 198.)

Witbeck ». Hardeman (50 L.D. 413);

- overruled so far as in conflict, 51
1L.D. 36.

Wright et al. v. Smith (44 L.D. 226) ;
in effect overruled so far as in con-
ﬂiet, 49 1.D. 374.

Zimmerman ». Brunson {39 L.D. 310) ;
overruled, 52 LD. 714. |

Nore.—The abbréviations used in this tltle refer to the followulg pubhcatmns
“B. L.P.” to Brainard’s Legal Precedents in Land and Mining Cases, vols. 1 -and
2; “OILY to Copp’s Public Land Laws, edition of 1875, 1 volume; edition of
1882 2 ‘volumes; edition of 1890, 2 volumes; “C.L.0.” to Gopps Land Owner,
vols. 118 ; *“L. and R.” to records of the former Division of Lands and Railroads;

“L.D.” to the Land Demsmns of the Department of the Interior, vols. 1-52;
“ILD.” to Decisions of the Departmemt of the Intenor, begmmng with vol 53—

HbpiToR.
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DECISIONS OF THE
DEPARTMENT OF THE INTERIOR

AUTRICE C. COPELAND
A-28454 (SUPR.)  Decided February 27,1962

Public Sales: Generally

The conservation policy announced on February 14, 1961, does not require the
cancellation of a public sale held prior to the announcement because, after
the date of the sale, the market value of the land has increased substantially
over its value on the date of sale.

Public Sales: Generally

The consummation of a public sale, under the conservation policy announced
on February 14, 1961, will depend upon whether the amount bid or offered
by the successful purchaser is equal to or over the fair market value of
the land on the date of the sale.

‘ON RECONSIDERATION

By decision dated October 23, 1960,* the Department affirmed 2
decision by the Director, Bureau of Land Management, dated Febru-
ary 12, 1960, which, in turn, affirmed a decision by the Arizona State
Supervisor dated January 5, 1959, rejecting the preference rights
asserted by Leslie N. Baker and others to purchase land offered at
public sale on August 28, 1958, pursuant to the provisions of the public
sale law (43 U.S.C., 1958 ed., sec. 1171), and declaring Mrs. Autrice
C. Copeland to be the purcha,ser of the land. The Department held
that, it having been established that no other party was entitled to
a preference right, Mrs. Copeland, as the high bidder at the sale, must
be declared to be the purchaser of the land.

Thereafter; the Assistant Director of the Bureau of Land Manage-
ment, in a decision approved by the Secretary of the Interior on April -
14, 1961, Vacated the-sale on the ground that it did not accord with

1 Lesglie N. BGJvGT e al A—28454 (Oct 26, 1960)
2 Leslie N. Baker et al. (Arlzona 019268 ete.).

69 L.D. 1-4
1

639036—62——1
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the then recently announced land conservation policy. The decision
noted that over 214 years had elapsed since the date of the sale-and
that the value of the land was approximately 10 times the value at
which it was appraised before the sale.

Mrs. Copeland filed a motion for reconsideration of the decision
of April 14,1961, and presented oral argument in support thereof.

The conservation policy to which the decision of April 14, 1961,
referred was announced on February 14, 1961.2 The policy, as it re-
lates to public sales, is that the Government must receive g full return
for its property, that no party toa transaction with the Government
should receive a windfall, and that, to the extent that the law permits
and in the absence of a- blndlng contract no transaction will be con- -
summated where, in the course of processing, evidence develops that
the Government will not receive full value. ' '

No cash certificate has ever been issued to Mrs. Copeland she thus
has no. _1tractua1 right against the Umted States (43 CFR 250.5).
Nevertheless, it is beheved now to be unfair to interpret the policy

as requiring cancellation of a sale because after the date of the sale -
the market value of the land has increased substa,ntlally over its value
on the date of sale. In this case, an increase in value oceurred dur-
ing a perlod when Mrs. Copeland had no control over the situation and,
but for the unsuccessful appeals of persons later shown to have no
preference rights to purchase the land, in all likelihood a cash cer-
tificate would have been issued long prior to the announcement of the
new policy.. In such circumstances, it cannot. be said that, where the
Government would receive the fair market value of the property as
of the date of sale, the Government is not recelvmg a full return for
its property or that Mrs. Copeland would receive a windfall.  To so
hold would be to penalize- Mrs. Copeland for delays after the date of .

sale not attributable to her.

By the same token, however, if it is unfair to penalize the purchaser .
at a public sale for appreciations in value of the offered land oc:
curing after the date of the sale; it would be contrary to the Govern-
ment’s interest to permit the consummation of a sale upon the basis
of values which were determined before the date of the sale dand which
do not reflect the true value of the land on the date of'the'sale. . Accord-
ingly,it is conc]uded that consummation of a public sale’ should dépend
upon whether the amount; bid or offered by the,successtul purchaser is-
equal to or over the fair market Value of the land on the date of the

8 This poliey superseded and broadened the ‘§6-¢alled antt: speculatlon pbhcy announced
by former:Secretary Seaton in February 1960.
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sale. The conservation policy of February 14, 1961, will be so con-
strued and applied.

Of course, this does not mean that every appraisal made a day, a
week, or a month before the date of sale will have to be reviewed as
of the date of sale. Necessarily, as a practical matter, an appraisal
must precede the date of sale. Whether an appraisal needs review will
depend upon such factors as the time elapsing between appraisal and.
the date of sale, movements in the real estate market in the v1c1n1ty,
changesin land use, etc. :

In this case it appears that the Iand in questmn was appraised in
April 1958 at $35 per acre, a total value of $39,516.40 for the 1,129.04
acres offered for sale. The sale was held on August 28, 1958, at which
time Mrs. Copeland submitted a high bid of $39,517, sixty cents over.
the appraised value. The report upon which the appraisal was made
is not a part of the record now before the Department. In the eircum-
stances and in view of the fact that the land is located Wlthln 20 miles
of Tucson, Arizona, in-an area where considerable land speculation has
taken place, the case should be reviewed by the Bureau of Land Man-
agement to determine whether Mrs. Copeland’s bid reflected the fair
market value of the land on the date of the sale. If so, the sale should
be reinstated and- processed further. If not, the vacation of the sale
will stand : : »

Joux A, CARVER, Jr.,
Assistant Secretary.

BELCO PETROLEUM CORPORATION
CHARLES GETZLER

A—29131 - Decided M a’/’ch 2,1962

011 and Gas Leases: Ass1gnments——Apphcat1ons and Entnes Filing

A p!artlal ass1gnment of an oil and gas lease is a document required by law
or decision to be filed within a stated period and as. such comes within the

) prov1smns ‘of the regulation relating to filings made on the next business
" day Wwhen' the last day of the -stated pemod falls on a day when the office
is oﬁicmlly closed. ' SRS . .

APPEAL FROM THE BUREAU OF LAND MANAGEMENT ] .

Belco Petroleum Oorporatmn and. Charles Getzler have’ appealed‘
to the: Secretary of the Interior from a decision:dated: August 11,:1961,
of the Alcting” Chief; Division of Appeals, Bureau of Land Manage-'
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ment, which affirmed decisions of the Salt Lake City land office deny-
ing approval to assignments of lands embraced in noncompetitive oil
and gas leases Utah 0631 and 0645.

Rach of the leases was issued for a 5-year term, effective June 1,
1951, and was thereafter duly extended for another 5-year period
ending May 31, 1961.

As a result of assignments of the record title filed on September
20, 1960, approved effective October 1, 1960, Gulf Oil Corporation and
Belco Petroleum Corporation each held an undivided 50 percent in-
terest in each lease. On April 19, 1961, in the eleventh month of the
tenth lease year, two sets of assignments were executed. The first as-
signed all the Gulf’s and Belco’s interest in 40 acres of each lease to
Charles Getzler, while the second assigned Gulf’s interest in the re-
maining acreage in each lease to Belco. The latter assignments were
filed with the land office on April 28, 1961, and the former on May 1,
1961, which was a Monday.

The partial assignments, if proper, would have segregated each
lease into two separate leases and would have resulted in the ex-
tension of the term of each lease for two years from the time the as-
signment became effective. Section 80(a) of the Mineral Leasing Act,
as amended by the act of July 29, 1954 (30 U.S.C., 1958 ed., sec. 187a) .

In decisions dated June 7, 1961, the land office rejected the assign-
ments to Getzler on the grounds that they had been filed. when less
than a month of the lease term remained, that a partial assignment
filed less than a month before the expiration of the lease term cannot
become effective to segregate the leases and to entitle them to an
extension, and that, as a result, the leases expired on May 81, 1961.
Franco-Western Ol Company et ol.,65 1.D. 316,427 (1958).

The land office, then, in two other decisions of the same date, denied
approval to the assignments of an undivided 50 percent interest from
Gulf to Belco, holding that an assignment of an undivided interest
does not serve to extend a lease and that, as a result, the leases expired
on May 31, 1961. " See Kirdy Petroleum Company et al., 67 LD. 404
(1960). }

On appeal to the Director, the appellants contended that the last
day of the eleventh month of the tenth lease year was April 30,
1961, a Sunday, that under the Departmental regulation, 43° CFR,
1960 Supp., 101.20(¢), the request for approval of the-assignments
to Getzler filed on the following Monday, May 1, 1961, must be con-

1 This provisioxi was farther amended by section. 6 of the act of September 2, 1960 (30
U.8.C., 1958 ed., Supp. 11, see, 187a}, to limit extensions. based on- partigl assignments

only. to leases which are in their extended term by reason of production actual or- Sus-
pended, or the payment of ‘compensatory royalty. :



“8). "+ -+ BELCO -PETROLEUM CORP., CHARLES “GETZLER 5
March, 2, 1962

sidered to be tlmely filed, that the leases were . therefore extended
and that, consequently, the assignment from Gulf to Belco, affecting
leases whose terms had been thus extended, .ought also to have been
approved.

The decision of August 11, 1961, held that a partial assignment
of an oil and gas lease is not a doc_ument required by law, regula-
tion or decision to be filed within a stated period within the meaning
of the regulation cited, that the requests for approval of the assign-
ments were not filed when. there was at-least one month left in the
lease term, and that, consequently, the land office properly denied
approval to the assignments to Getzler.

In their appeal to the Secretary the appellants reassert the con-
tentions they urged upon the Director. :

The pertinent regulation, supra, reads as follows:

Any document required by law, regula_tion or decision to be filed within a stated
period, the last day of which falls .on a- day the land office or the Washington
Office is officially closed, shall be deemed to be timely filed if it is received in
. the appropriate office on the next day the office is open to the public.

The section of the Mineral Leasing Act, as amended, supra, relating
to partial assignments requires that “three original executed counter-
parts” of the assignment must be filed with the proper land office
. before an assignment can become effective and that, even then, it
will become effective only on the first day of the lease month following
a proper filing. The regulation dealing with assignments, 43 CFR,
. 1960 Supp., 192.140, adds nothing pertinent to the requirements of
the statute. In the Franco-Western case, supra, a Departmental de-
cision interpreting the statute, it was held that in order for a lease
to become segregated through partial assignment and thus become en-
titled to the extension authorized for segregated leases, the partial
assignment. affecting it must be filed while there is still one month
remaining to the lease term and that if the requirements for filing
a partial assignment of a noncompetitive lease are not met before
. the end of the next to the last month of the lease term, the assign--
ment cannot be approved.

In other words, a request for approval of a partial assignment must
be filed no later than the last day of the eleventh month of the
last year of a lease term. This interpretation of the statute by a
Departmental decision seems to me to bring a partial assignment
directly within the terms of the regulation as a “document required
by law * * * or decision to be filed within a stated period.”
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. A review of the circumstances leading to the issuance of the regu-

Tation reinforces this conclusion, for it was adopted to conform the.
Departmental practice to the court’s holding in Farrelly et al. v.
McKay, C.A. No. 3037-55 (D.D.C.), decided October 11, 1955, over-
turning the Department’s decision in Jokn J. Farrelly et al., 62 I.D. 1
(1955), that an application for the extension of a noncompetltlve lease
required by statute to be filed prior to the expiration of the lease term
is timely filed on the first business day following a Sunday or legal
holiday on which the primary term of the lease expires. In a later
case, Chester Glordon et aol., 67 1.D.. 1 (1960), the regulation was
held to make timely a request for an extension filed on the day after
a Jease had expired when the last day of the lease was a half- hohday
as a result of an Executive order.2 These decisions demonstrate that
the Sunday rule is to be apphed_ liberally and leniently in the absence
of some clear indication to the contrary. - )

Thus it follows that the assignments to Getzler are to be consid-
ered as timely filed, as segregating the leases of which the lands
they describe were a part, and as extending both assigned and retained
portions of the leases for two years from May 1, 1961, the effective.
date of the assignments. This being so, the assignments from Gulf
to Belco pertain to leases that survived their normal expiration date
and, all else being regular, ought to have been approved.?

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental
Manual; 24 F.R. 1348), the decision of Aungust 11, 1961, is reversed,
and the cases are remanded for further proceedmgs consistent with
. this decision.

Epwarp W. FiseER,
Deputy Solicitor.

2 See also Bette M. Snyder et al., A-28284 (June 8, 1960)(; Malcolm Peirie, 66 1.D, 288

(1959).

8In any event, these assignments were timely filed and ought to have been approved
effective May 1, 1961, for the fact-that, absent gome reasons for extending them, they
would have expired & month later on May 31, 1961, is no reason for refusing approval to

an otherwise valid assignment.
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 APPEAL OF TRIANGLE CONSTRUCTION COMPANY |
TBCA-232 " Decided March 14, 1962

Contracts: Delays of Contractor—Contracts: Notices

Where the issuance by the Government of a notice to proceed with the
contract work would require the contractor to begin performance during
unusudally severe and unforeseeable weather, the delay by the contractor
in not commencing work during the period of such weather is excusable.

Contracts: Delays of Contractor

In determining the question of alleged unforeseeable and unusually severe
weather, official weather Treports covering a period of ten years mnext
preceding the year of the weather complained of -are sufficient to establish
an average pattern of weather for comparison purposes.

BOARD OF CONTRACT APPEALS

~ On-February 23, 1960, the contractor appealed from the contract-
ing officer’s Findings of Fact and Decision dated August 3, 1959,
which was mailed January 28, 1960. It was received by the con-
tractor on January 29, 1960. Hence, the appeal is timely. = Appellant
seeks an extension of time for performance of his contract because
of alleged “unusually severe weather.” A hearing in this matter
wis conducted at Ephrata, Washington, on March 20 and 21, 1961.

The contract described above was awarded February 5, 1959, on
- Standard Form 23 (Revised March 1953) and contained Standard
Form 23A (March 1953). It provided for the construction of con-
crete lining in existing laterals W44C and W44C7 in the Columbia
Basin, irrigation project a few miles from Ephrata, Washington,
. for a total lump-sum price of $54,392.50, the work to be completed in
50 calendar days from the receipt of Notlce to Proceed.

- Receipt of that notice was acknowledged February 6, 1959, so
that the required completion date was Ma_mch 28, 1959. The. con-
_tractor did not actually begin work until March 15, 1959, and the
job was completed May 6, 1959. This represented a delay of 39
calendar days, for which the contractor was assessed a total of- $1 560
at the rate of $40 per day prescribed in the contract.

The General Manager of appellant, Mr. J. Kenneth nggle tes-
tified that he visited the job site on the Saturday and Sunday prior
to the opening of bids on January 22, 1959. At the time of his visit,

..on January 17-18, 1959, the ground was frozen and there was some
snow “but not much drifted.”*

1 Transeript, page 85 (hereinafter referred to as “Tr. —"").
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Mr. Riggle stated that on February 9, 1959, he attempted to drive
to the job site but was prevented from reachlng it by snow drifts
on the roads and on the canal banks? Mr. Riggle testified that on
February 10th, 11th, and 12th, he talked over the telephone with
Mr. Byron Boston, Asmstant F 1eld Engineer of the Bureau of Rec-
lamation at Quincy, who suggested on each occasion that further
efforts to get to the job be postponed for a few days because of the
weather, there being about six inches of snow on the level and four-
foot drifts blocking the roads.?

On February 16, 1959 (the date suggested by Mr. Boston), ap-
pelant’s concrete foreman tried to go to the job site with a pickup
truck and “couldn’t make it” because of a snow drift, according to
Mr. Riggle.* -

Mr. Boston, Mr. Riggle and several other men were unable to
get to the job the following day, February 17, 1959, but on February
25th, Mr. Boston, Mr. Riggle and a Mr. Bietzeke, in a 4-wheel-drive
Jeep, were able to arrive at one end of the 3-foot lateral W44C-7,
but proceeded only to a point about 4,000 feet; from the end of the 8-foot
lateral W44C because it would have been necessary to wade through
deep snow to reach that lateral.

Also on that date, these persons tried again to drive to the pro-
posed gravel pit, but couldn’t get off the country road where they
were to turn into the approach to the gravel pit.

On all of these occasions the ground was frozen to a depth of
about twelve inches. This was a critical factor in appellant’s opera-
tions. In order to perform the contract, it was necessary to excavate
about 6-8 inches of earth from the existing ditches before placing
the gravel base for the concrete lining. The 12-inch layer of frozen

“earth could not feasibly be removed except to its full depth. ~This
would have required excessive back fill and was not economical,
according to Mr. Riggle. Also, it was not feasible to pour con-
crete unless the air temperature was at least 35 degrees. The average
daily temperature at Quincy did not. exceed 30 degrees at any time
from February 1 to February 22, 1959, according to the official
weather bureau records. The average was 31 degrees on February 23;
85 degrees on February 25; and it went up to 46 degrees on Feb-
ruary 28. The temperature dropped back to 34 degrees average on
March 1, but climbed again to 51 degrees on March 6, 1959.

It is conceded by appellant that work could have been commenced
on March 7, 1959.° However, due to the refusal to proceed, on the

2Tr, 14,

3Tr, 15, 18, 17.

4Tr, 17,

5Tr, 18, 19.
8 Tr, 24,
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part of a subcontractor whom the contractor-appellant expected to
to perform the initial stages, the work did not actually begin until
March 15, 1959. The Government’s witness Byron Boston testified
that, in his opinion, work could have been started about March 1,
1959.7

It appears from the official weather reports® that. a somewhat
“unusual situation existed in January and February 1959. There were
only about three inches of snow on the ground in the latter part of
January and this condition permitted the soil to freeze to a greater
depth than would have been the case with the protection of a thick,
insulating snow cover. Then, beginning the 9th of February 1959,
several successive storms deposited a total of ten inches of snow
and most of it remained on the ground until the end of February,
with a maximum depth of thirteen inches, including previous accre-
tions. The result was that this heavy snow cover prevented the
frozen ground from thawing until practically all of the snow had -
melted. A similar pattern of snowfall and soil freezing does not
appear to have occurred in the previous ten years,® as to January
and February, except for the year 1949. Otherwise, in every year,
more snow fell. in January than in February, as we see from the
tabulation below. Also, more snow fell in February 1959 than in
any February for the previous ten years.

Inches of Snowfall at Ephrata
Year : . January February March
1949 3. 9.5 0.1
1950 . & i 10. 3 4.5 4.0
C195Y o ___ 7.0 6.1 . 5 8
1952 . 13.'5 2.0 T*
1958 . . 5.0 0.2 T
1954 . .- 14. 2 3.0 0.0
Year . January February March
Y955 L B 7. LO T
1966 . . 10. 7 3.5 T
1957 o . 6.5 2.8 2.0
1968 o 1.0 0.0 2.0
1959 (Contract Yr.)o_.______.___ 6.0 10.0 0.0
*Trace.
TUDEATE6.

3 Government's Exhibit D. N
9 0f. Refer Construction Company, IBCA-267 (February 28, 1962).

639036—62——2
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Moreover, the average tempemtures for J anuary and February
over the prevmus ‘ten years show a pecuhal dlssmularlty when com-
pared with the months of J anuary and February 1959. Fo1 the last
15 days of each January in the years 1949-1958, the average tempera-'
ture fluctuated between about 17 degress and 23 degrees, and in Feb-
ruary over the same ten years, the average temperature rose in. a
steady trend from a low of 18 degrees on F ebruary 1 to about 40 de-
grees at the end of February.

In contrast with the previous ten-year averages, the temperatures
at Quincy (a weather station nearer to the work site than is Ephrata),
for the last 16 days of January 1959 ﬂuctua,ted between 22 degrees and.
41 degrees, being 10 to 15 degrees warmer than the ten-year average
on all but 3 days. This was apparently not mild enough to thaw the
frozen ground. This contrast was reversed beginning February. 6,
1959.  Thereafter, until about the first of March, the 1959 average
daily temperatures were from 2 to 7 degrees colder than the ten-year
average for that period, except for one day when they were both. 30
degrees 10

‘Under the circumstances the Board finds that the weather for Feb-
ruary 1959 in the vicinity of the work site was unusually severe, and
that such weather was not foreseeable. It was maintained by Mr.
Boston, the Government engineer, that the work could have commenced
about March 1, 1959.  Appellent contends that due to the severe
weather it could net have commenced work until March 7, 1959. Even
if this is true, it should be anticipated from the natural vagaries of the
weather in that locality and season that a few days of work would be
lost in any event.”* At least it is probable that appellant’s equipment
could have been moved to the site about March 1 while the ground was
still frozen sufficiently to support it during its transport. Hauling
was restricted on March 7, 1959, because “the roads were very soft.” 12

Accordingly, pursuant to Clause 5(c) of the contract, entitled
Termination for Default—Damages for Delay—Time Extensions, the
time specified in the contract for the performance thereof is hereby
extended by 21 calendar days from March 28, 1959, to April 18, 1959.
Hence, the appellant is chargeable with a delay of 18 calendar days
from Apnl 18,1959,to May 6, 1959, the date of actual completion.

10 Government’s Exhibit B.

1 gf. Caribbean Bnrgineering C'ompany v. United Sitates, 97 Ct. CL 195 229 (1942) “To
be entltled to an extension on account of bad weather, the bad weather must have been
in faect unforeseeable. Any prudent man would have anticipated that he would have been
delayed at least two days by bad weather, if not more.” See also 14 Comp Gen. 431, 433

(1934).
12 Riggle, Tr. 24,
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. ConcLusIoN - R

" The ap‘peal is sustained to the extent indicated in the foregoing
opinion. It is denied as to the remamder of appellant’s claim of
excusable delay.

: TroMAs M. DugrsTon, M ember.

We concur: ‘ '

Jomx J. Hy~us, M ém?)er. ‘
Pavn H. Gawnrr, Chotrmoen.

APPEAL OF MERITT-CHAPMAN & SCOTT CORPORATION
IBCA-240 Decided March 15, 1962
Rules of Practice: Appeals: Generally

‘Where a party to an appeal has previously requested reconsideration of a
decision and the Board has issued a decision upon such reconsideration, the
Board is without authority to entertain a request by that party for'a further
reconsideration.

. Rules of Practice: Appeals: Generally

)

Where a request for reconsideration of a decision of the Board is not persua--
sive of error by the Board, the decision will be affirmed.

BOARD OF CONTRAUT "APPEALS

The Grovernment has, for the second time, requested reconsideration
of the decision of the Board in this a,ppea,l Followmg the first re-
quest of the Government for reconsideration, concerning the original-

-decision, the Board modified its holding as to the amount. of increased

wages of the electrician employees which should be treated as quali-
fied for escadation under the contract terms, by reducmg that amount
from $1.10 per hour t0 $.80 per hour.?

The Government now requests reconsideration of the modlﬁed_ deci-
sion of November 9, 1961, on the ground that the modification in and
of itself constltutes an “mltlal” decision which was not urged by
either party, and as to which the Government is entltled to recon-
sideration for the first time.

Appellant has also requested recons1derat10n of the modlﬁed deci-
sion on the ground that the original decision should not have been
modified in any réspect. Since this is the-first request for reconsider-

1 IBCA-240 (January 4, 1961), 68 I.D. 1, 61-2 BCA par. 3193, 3 Gov. Contr. par 83.

*IBCA-240 (November 9, 1961), 68 LD. 363, 61-2 BCA par. 8194, 4 Gov. Contr. par. 19.
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ation by appellant, it is perhaps in a better position to argue for a
further reconsideration. However, we do not consider it necessary to
dwell on this point. Reconsideration is denied as to appellant for the
reason that the fullest consideration has already been accorded to
appellant’s claims. Nothing is now presented which was not before
the Board at the times of the original decision and the first
reconsideration.®

Reconsideration on behalf of the Government is likewise denied
for the reason that the Board is without authority under section 4.15
of the Board’s rules * to entertain a second request for reconsideration.
The Carson case, footnote 1, supra, is also dispositive of this question.

However, even_ if it were not for this procedural bar to the Gov-
ernment’s request, the Board would be constrained to refuse to modify
further its existing decision on the merits of the arguments advanced.

The Government has not cited any precedent or authority for-its
novel theory, that a modified decision amounts to an initial decision,
and the Board has been unable to find any basis for such a proposition.
Additional proceedings for reconsideration could be repeated ad én-
finitum on every successive occasion of modification of a decision, if .
this concept should be adopted.

One argument is that on the first reconsideration the Board erred
in partially reducing the amount of the electrician’s wage increase
eligible for escalation, for the reason that neither the Government nor
the appellant had asked for a “middle ground” type of decision.
Therefore, the Government now insists on an “all or none” verdict.
This was not, apparently, the Government’s position when Depart-
ment Counsel, in his brief on the first reconsideration, cited with seem-
ing approval the decision of the Comptroller General which obligated
the contracting officer (and, of course, the Board) to “determine what
part, if any, of the * * * $1.10 per hour paid the electricians above
locally prevailing base wage rates constitute elements excluded from
escalation * * * (Italics supplied.) Obviously, the Board did not
err: The:Board’s authority, to-arrive at-decisions which. may.involve
holdings as to values somewhere between the disparate claims of the
adversaries before it, is, of course, inherent.

The allegation in Department Counsel’s second Motion for Re-
consideration to the effect that the Board’s holding in the first recon-
sideration is not supported by substantial evidence is too vague for

3 Carson Construction. Company, IBCA-21, 25, 28, 84 (May 20, 1959), 66 LD. 177.
443 CFR 4.15. '
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lengthy consideration here. Tt is enough to say that the Board recon-
sidered all of the evidence, including the increased base rates paid
to electricians by. other contractors on nonremote projects as well as
to the increased rates negotiated with other groups.

The statements in the same brief, citing a holding of the Board, in
the decision of November 9, to the effect that at the time of bidding,
the appellant could have had only scant hope that subsistence costs for
the electrical workers could be eliminated by the furnishing of house
trailer sites and other facilities, is not conclusive as to disposition of
this case. This situation was only one of several which was recognized
and considered by the Board.® It dees not follow, from the presence
of that mere “scant hope” at the time of bidding, of eliminating sub-
sistence costs, that appellant abandoned that hope entirely in comi-
puting its bid, or that the electricians would or could never insist on
and obtain a raise in wages in excess of the amount of subsistence, nor
does it mean that the issue of subsistence could never be compromised
by the electricians with the Arizona contractors. The increased pay
rates for electricians were negotiated, not by appellant, but by other
employers with no participation whatever on appellant’s part. Appel-
lant was nevertheless bouind to pay the increased rates. To attach to
the Board’s observation an import which would indicate that the
Board ignored its own observation would not be in accordance with
the facts. _ : . o

The Board did not adopt the standard of the operating engineers’
wage increase as a yardstick for determining the amount. of the elec-
tricians’ wage increase eligible for escalation. The Universal Equip-
ment Operator’s rate increase of $.78 per hour was compared with the
electrician’s increase in dispute of $1.10 per hour, and with the increase
of $.50 per hour obtained by the Five Basic Crafts. The Board does
not adopt the reasoning of the Government to the effect that no com-
parisons are permitted except with rates of other specialty crafts such
as painter, plumber and pipefitter, whose wage increase rates are now
belatedly offered in evidence as exhibits to the Government’s brief.

At the time of bidding, there was apparently no question raised
as to what, if any, contingency appellant might have included in its bid
to cover possible increases in wages or subsistence. We do not con-
sider it proper to raise the question now. - To say that if any portion

5 0f. Lansdale Tube Oompany, ASBCA No. 5837 (December 12, 1961), 612 BCA par.

3260. . “The Board’s decision was based on the totality of the evidence.”’
¢ Fn. 2, supra. . : ;
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of the $1.10 pay increase is allowed as bemg eligible for wage escala-
tion, it amounts to a “duplicate payment,” (because’ allegedly appel-
'lant must have 1ncluded subsisterice costs in its bld) is not only s0
‘speculatlve 45 to be repugnant bt aV01ds the real issue.  That issue
is, what part, if any, of ‘the increase n pay is actually subsistence and
‘how much, if any, is Wages The purpose and the intent of the parties
‘in the escalatlon prov1s1ons is to partially reimburse the’ contmctor
for increases m Wages It is not a “duphcate payment ” '

CONCLUSION

The requests for. ‘reconsideration on the part of the Government
a,nd the appellant are accordingly. demed The decision of the Board
dated. NovemberQ 1961, is affirmed. . _ :
HERBEKT T SLAUGHTER M ember

‘I CONCUR:
’_[&;[OMASM DURS’I‘ON, Member.

PAUL H." Ganrr, Ohamnom dlsquahﬁed hlmself from partlclpatwn
(43 CFR4.2).

' HAROLD LADD PIERCE ET AL
A-28819 et ol Decz'ded‘March 26, 1962

6il and Gas- Leases Applications—O0il and Gas Leases: Noncompetitive

Leases . oo . _ e

0Oil and gas lease offers which were filed before the amendment of the Mineral

Leasing Act by the act of September 2, 1960, and which are still pending

_ are subject to the act of September 2, 1960, and  offerors thereunder are

properly required to cousent to Ieases subJect to the terms of the act of
Septembel 2, 1960.

APPEALS FROM THE BUREAU OF LAND MANAGEMENT

Harold Ladd Plerce * has appealed to the Secretary of the Interior
from a decision of March 2, 1961, by the Director of the Bureau of
Land Management aﬂirmmg the requirement of the Los Angeles land

‘1The following appeals -are also included in-this decision ; A——28904 A-28907, A-28917,
A-28930, A-28963, A—28972, A-28973, A~29054, A—29080, A~-29214.,

Phe names of the appellants in these cdses, the serial numbers of their: ofEersc, the dates
their offers were filed, ‘and -the.dates.of: the decisions by the Director: from whlch the
appeals were taken are listed in the appendlx of this decision. G
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‘office that he consent to the amendment of the lease telms in hlS pend—
/ing oil-and gas lease offer, filed on June 9, 1959, to accord with the
~amendment of the Mineral Leasing Act by the act of September 2,
11960, and that he consent to be bound by all of the provisions of the
‘ach of September 2, 1960. (74 Stat..781; 30 U.S.C., 1958 ed., Supp. 1T,
sec. 226 et seq.). The instant appeal and those 11sted in note 1 are
being considered together because the issues to be dec1ded m these,
cases are the same.
_ The act of September 2 1960, “amended the Mmeral Leasmg Act
“to require.a number of changes in the terms of noncompetltlve oil and
‘gas leases, including the revision of the’ length of the lease: term from
'5 to 10 years and an increase in the rental rates to 50 cents an acre or
fractmn thereof. for, each, lease -year. These and several other' provi-
‘sions.of the act of September 2, 1960, which affect oil and: gas leases
are set forth in the Bureau of Land Management’s Form 4-1558(De-
cember 1960), -entitled “Consent. to- Changes In Lease Terms: Re-
quired.” Applicants whose offers were pending on September 2, 1960
including each of the appellants in this case, were asked to consent
“to the amendment of the lease terms in their pendmor offers by sign-
ing Form 4-1558 (hereafter referred to as the consent form) which
-also. ¢contains a. statement of the applicant’s consent to be bound by all
“of the provisions of the act of September 2, 1960. '
" The appellants object to the requirément that they consent to leases
‘subject to the terms of the act of September 2, 1960, because their
offers to lease were filed before that date. They ob]ect chiefly to the
“inerease in rental 1equ1red under the 1960 act over that previously in
reffect. g

The Director’s decision held that. the Semetery has no authority
to issue leases after September 2, 1960, in disregard of the amend-
ments made on: that date, citing Umted Manufacturing Company et
-al., 65 1. D. 106 (1958), which held, inter alia, that where an offer for -
an oil and gas lease was filed before July 29, 1954, and the lease was
-jssued after that date with a notation that it was subject to the act of
that date, the lease was subject to the provision of the act of July 29,
1954, terminating leases automatically for. faﬂure to pay rental on
time.

The appellants urge several reasons to sustain their clalm to leases
-containing the provisions-in efféct on the day they ﬁled thelr respec-
tive offers.
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A number of appellants refer-to section 8 of the act of September 2,
1960, which provides that no amendments made by the act shall affect
any valid right in existence on the effective date of the Mineral Leasing
Act Revision of 1960. The legislative history of this section makes
it plain that the Congress did not intend it to include offers pending
on the date of enactment. H.R. 10455, 86th Congress, which became
the act of September 2, 1960, as passed by the House did .not contain
a savings clause. During the Senate Committee on Interior and
Insular Affairs’ consideration of the House bill, it released a Com-
mittee Print dated April 1, 1960, which contained a section 9 reading:

No amendment made by this Act shall affect any right acquired under

" the law as it existed prior to such amendment, and such right shall be

governed by the law in effect at the time of its acquisition. Oil and gas

lease offers pending in the Bureau of Land Management on the date of this

Act for which leases are subsequently issued shall be subject to the rental
provisions in force and effect when the lease offers were filed.

In reply to a request by the Committee Chairman for 1ts VleWS, the
Department commented :

Section 9 of the comm1ttee print requn'es amendment The first sentence
would provide that no amendment made by the bill would affect any right
acquired under the law as existing prior to the amendment and the right
would be governed by the law in effect at the time of its acquisition. We
are in accord with this sentence. However, the second sentence. provides
that oil and gas lease offers pending in the Bureau-of Land Management on
the date of approval of H.R. 10455 for which leases are subsequently issued
would be subject to the rental proyisions in effect at the time of the filing
of the offers. ' This is highly undesirable. -Our repeatéd statements on
‘the need for new rental provisions have shown the need for revision of
those provisions. We do not see any justification for such a windfall as
this second sentence would permit. The,statements which we have made
on the profits expected under inereased rentals have been prepared on the
assumption that all leases issued after the date of thig bill’s enactment would
be subject to the revised rental provisions. Consequently; we recommend
most strongly that the second sentence of section 9 be deleted. (Letter
dated May 11, 1960, from Undei‘ Becretary of the Interior to Chairman,
Senate Committee on Interior and Insular: -Affairs. Senate Report. No.
1549, 86th Congress, p. 24.) .

The bill as thereafter reported out by the Senate Committee and
passed by the Senate read :

SEc. 8. No amendment made by this Act shall affect any valid right
granted under the law as it existed prior to such amendment. (Cong. Rec-
ord, 86th Congress, page 12761.)
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The Commlttee gave the followmg explanatlon for this clause

S 10 A savings clause; section 8, ‘was ‘written in to insure that the act
Would be prospectlve -only in effect and that all rights and equities of lease-
holders under ex1stmg leases are proteeted (Senate Repbrt .N 0. 1549 .86th
Congress D. 5; 1ta . :

Sectlon 8 was then a,mended in conference to 11;s ﬁnal form The.
conference report | stated : - ——

14. Section 8 was added by the Senate to avoid any guestion W1th Tespect to
‘the effect of the, amendments to the Mineral Leasing Act made by H.R. 10455
upon existing leases. (House ] Report No.. 2135,‘ 86th,Congress,_p_. 14; Italics.
supphed )

The only conclusion to be drawn from this review of the leglslatlve.
history of section 8 is that it was, as the reports repeatedly state, only -
for the protection of existing leaseholders and that leases issued: as a
result of offers pending on the date of enactment were to be subjected to
the terms and conditions imposed by the new law.

Moreover, although filing an offer is a necessary condltlon or ‘pre-
requisite to the issuance of a lease, it does not give the applicant a valid
ex1st1ng right to a lease.2 Until the United States accepts an offer by
issuing a lease, the filing of an offer, in itself, is obviously not a binding
agreement to lease. - As the offers. involved in these appeals were filed
before ‘September 2, 1960, and. this Department cannot now issue oil
and gas. leases pursuant to them except in accordance with the act of
September 2, 1960, the offers ‘may be accepted only if the applicants.
consent to thelr modlﬁcatlon in accordance with the act-of September
2,1960. -CFf. United M anufacturing Company et al., supra.

The appellants further assert that they are being denied a vahd.
rlght by. the requirement that they file the consent form on the assump-
tion that they became entitled to the issuance of leases at no greater
rental rates than those which were in effect when their offers were
filed. Since an act of Congress could entirely eliminate oil and gas
leasing and thus completely nulhfy any pendmg offers, the appellants’
objections about the statutory increase in the amount of rental due
under leases issued pursuant to offers pending on September 2, 1960,
areTiot persuasive. Inasmuch as filing an offer to léase does'not result
in 2 binding agreement to lease or create a valid right to a lease, and
since the appellants are not required to lease pursuant to their pending:
oifers, but-need only refuse to file the consent form if they do not wish
to pay the increased’ rentals required under the-act of ‘September 2,

) 3,Hale;y V. Seatcm, 281 F 2(‘1 620 (D C Cir 1960) ; Rwhamd K Todd et al 68 ID 291»
(1961}, L -

639036—62———3
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1960, the assertions on appeal rega,rdlng retrospeotwe operatlon of the
act are not relevant.® '

- The assertions on appeal to. the eﬁ'ect that the United. States prom—
ises to: issue a lease in accordance 'with the terms set forth on the offer
form required by ‘regulation for filing an offer are also erroneous
(48 CFR 192.42(a) (b)). The fact that the required form included
arschedule of renta] rates in effect before September 2, 1960, could not
operate to prevent or delay the effectiveness of a statutory provision.*
In this connection it is noted: that the. consent form which must-be
filed - before leases may be issued pursuant to the appellants’ offers
dre necessary precisely because the offers do not now conform with
the act of September 2, 1960. Nor does the possibility mentioned by
one-of the appellants herem, that the offers might have been ass1gnedv
afféct the outcome in this-case. An'assignee, no ‘matter what he mey"
pay- for the asalgnment ofan oﬁ"er, can obtaln no- more by the a,smgn—
ment ‘than the offerer had to assign. ‘ :

The appellants also-object to the requlrement that the consent form
be filed on the ground that all* apphcants who filed offers before‘Sep-
tember 2, 1960, ‘were not treated alike since some leases were issued
before the increase in rental on September 2, 1960, pursuant to offers
filed at the same time or even later than the oﬁers here involved, while
the appellants are penahzed by administrative inaction and dela,y '
1t is niot possible to prevent the issuance of some leases ahead-of others,
and, in some land offices, a longer time is required to process all appli-
cations than in others. "There are many and various circumstances
which may affect the time elapsmg between the filing and the disposi-
tion of a lease offer; and thereisno way to-assure all offerers that final
action can be taken on ‘their offers within a specific length of time.
As has been noted, Congress could have included, but did not, a‘provi-
sion that all offers filed before the enactment of the 1960- amendments
of the Mineral Leasmg Act were to be processed under the provisions
of law in effect when the offers were filed. In the absence of such a
provision, there is no authority to issue lsases pursuant to oﬂers now
pending exeept in accordance with the act of September 2, 1960.

2 The case- of West v..United States, 30.F. 24 789 (D.C..Cir. 1929),-cited by-a number of;
the appellants, held that an applicant who was qualified under the pertinent regulation
to hold a lease at the time of a-drawing to determine priority could not bé-disqualified as
a::lease -applicant: by the Secreta.ry as: an exerclse of -his.discretionary ‘authority or by a
later change in the regulations. There is nothing in the West case which suggests that
rentals charged under ofl and gas ‘leases may not be increaséd by an act of -Congréss ag
to leasges issued after the act was passed pursuant to offers- which were pending before
the act was passed.

4 A _regulation which operates to. create .a rule out of Barmony with a statute 1s a ‘mere

nullity.” Manhattan General Eqmpment “Ov." v. Commissioner of Internal’ Revenue_, 297
U.8. 129, 134 (1936).
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Accordingly, the requirement that the appellants herein ﬁle a conSent
form making the1r leases sub]ect to the act of September 2, 1960 is
correct.

However, the appeal of D.- L Cook, one of the appellants under
A-29080 (see appendix), must be dismissed because it is defective.
Cook’s notice of appeal was filed on June 30, 1961.  His statement of
reasons for the a,ppeal was filed on August 4, four days after the end
of the -30-day period in which it was requlred to be filed. 43 CFR,
1960 Supp., 221.33. The statement was not mailed until August 2,
after the expiration of the period within which it was required to be
filed. Consequently, the fact that it was received ;within the 10-day
grace period permitted by the rules of practice is of no avail, and the
appeal must be dismissed’ 43 CFR, 1960 Supp., 221.92(b) ; George -
M. Anngs, A-28795 (November 6, 1961).

Therefore, pursuant to the authority delegated to the Solicitor by .
the -Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the Directoi’s. decisions are a,fﬁrmed and the
appeal oI" Donald M.: Cook is dlsm1ssed

EDWARD W. FisHER, ,
Deputy Solwztor
. 50n December 6, 1961, Cook ﬁled a withdrawal of his appeal as fo two of the ﬁve offers

involvedin ‘his appeal.’ In a .separate declsion-of January.4, 1962, entitled D. L..Cook,
A--29080a, the appeal was dismissed-as-to-the-two ‘withdrawn qfﬂers..



APPENDIX
Appeal Number Name of Appellant B - Serial Nurtber of Offer . Fi]ing Date of Oﬁer -Datebof Director’s
a o R : N : e(}lSlOll
A-28819.______.__ Harold Ladd Pierce_ . ______________ Los Angeles 0164354-_____~__;__«__-;,_ June  9,1959 | Mar. 2, 1961
A-28904__________ M. E. and Nancy R. Beall_ __________ Anchorage 040985 _-o.__..|'Jan. 6, 1958 . Mar. 20,1961
W.L.Nance___...____ . __________ Arnchorage 041508, . ___. . Jan. 28 1958 | - Do:. -
Mrs. Samuel Loschbin_______________| Anchorage 041510:- July 23,1958 Do.
Mrs. Thelma RosSS__ oo ______ | Anchorage 050188 __ __ ___________i_ Sept. 16, 1959 Do.
A-28907__________ W. Thomas Bolton . oo ________ ‘; New Mexico 0100822 miemeeiaoi i) May. 4,1960 Do.
A-28917_ ... _____ Jack Marantz_._______.______________ Los Angeles 0164190 ________ PR June 10, 1959 | Mar. 16, 1961
E. Baden Powell b S S
_____ do____________________--_______*_ Los Angeles 0164353 __________-__._| June ‘9, 1959 Do.
__________________________________ f Los Angeles 0164507___- - ___-__:..__| June 19,-1959:1 Do.
Marvel Petroleum Corporation________] ; Los Angeles 0166328__ .. _“._.__1_._ . Deec. 15 ‘1959 Do:
_____ do. . ________) Fos Angeles 0166377__ ‘Dee. 24 1959 Do.
Jack Marantz_______________________ T Los Angeles 0166417_____'_:___'___'___v_ Jan. 4, 1960 Do.
Jean Marvin Powell i s o
Marvel Petroleum Corporation._______ | Fios Angeles 0166459 .. . - Jan.® 5, 1960 Do. =
A-28930_ . .. ____ Joseph A, Bgle_ . __________________. 13 Wyommg 0113729_______-_: __________ -June 27 1960 | Feb. 17, 1961
do | Wyoming 0112647_-_._ . __________.__|"____. do _____2_ . Do. !
+ Wyoming 040610 . __ .. __ . . _ Mar 20,1956 | Feb. 17,1961
| ‘Wyoming 0112684 _____._______-__ June: 27 1960- Do.
1" Montana 039107_.___.___.__.__ SRR IS do...___ Do.
1. Montana 089421 _________.__.__= SR July 25, 1960 Do.
' Montana 089849 _._ - ______._______ Aug. 22 1960 Do.
'+ Montana 039865_________;__ d v' : ‘Deo.
I Montana 039885 __ ‘ Do,
1 Montana 039963_ ~_ __ p Do.
- Utah 049595 _ - _ . _ - __ .o _i_ .. June 27 1960 Do.
[ Los Angeles 0157655 _______________ - Apr. 24 1958 Do.
. Tos Angeles 0164844 __________._____ -July 31 1959 - Do.
" Los Angeles 0164852 ______._________ "~ Aug.. 3 1959 Do.
Lios Angeles 0164853 ________________|.____ do.__.._. Do.
Los Angeles 0165215 ______ _.-_-__-_;_,_ Do.

“Sept. 41950 |
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Los Angeles 0163980_..________ N
Los Angeles 0164418_______________._
Los Angeles 0164529_________________
Los Angeles 0165239__ ____..___.____ -
Los Angeles 0167261 _________-_____
Los Angeles 0167331 ____—__._______Z
Los Angeles 0167522__ ____.__._______..
Los Angeles 0167602________.._______
Los Angeles 0167653
Los.Angeles 0167761
Los Angeles 0168541
Los Angeles 0168547

A-28963 !

A-28972_________._ Wyoming 0117524__._____ el mmccenl
A-28978. .. ___._ . New Mexico 0116575_ e .

A-29054_ . ___.__ Anchorage 029087__.__-__ Ll s
A-29080._-_._.__ New Mexico 0107902 __________________

Wyoming 0120625___ . ... _. e ln
Wyoming 0121066 - _-._____-.______

. L. Cook

A-202142% _____. Los Angeles 0167415 """ 7T I

Wyoming 0121067__.__-__ ’___'__'_____»_-

Apr. 24, 1959
June 12, 1959
June 23,1959
Sept. 11, 1959
Apr. 26, 1960
Apr, 25, 1960
May 19, 1960
June 2 1960

May 2 1060

Apr, 19, 1961

Feb. 17 1961-..
4 1961 -
June 14 1961
MayDl7 1961

Apr.

Do.

Do. -
July 1‘3, 1961

. ! Five of the seventeen oil and gas lease offers which were included orlgmally in A—28963 have’ been disposed of separately under ‘
The offers included in A—289633. are: Los Angeles 0164453, 0166033

The offers whlqh _

A—-28963a since the appellant w1thdrew his appeal as to these offers.
0166382, 0167524, 0168449. -

2 Rehnqulshments of seven of the offers originally included in this appeal } were filed after the appeal was taken:

were relinquished are Los Angeles 0167228 0167255, 0167390, 0167403, 0167404 0167413 0167416

zgér ‘98 Youv Iy
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FOUR CORNERS OIL & MINERALS CO,
PAUL F. CATTERSON

A-28715 Decided Apﬁlfﬂ' 1962

0il and Gas Leases: A551gnments or Transfers——Oll and Gas Leases Descnp-
tion of Land

‘Where the regulation governing partial QSSignments of' record title of a non-
competitive o0il and gas lease does not. requlre that a partial assignment of
unsurveyed lands describe the lands ass1gned by métes and bounds, although
the regulation pertamlng to offers does, a partial assignment is not to be
denied approval because it does not deseribe the lands by mietes and bounds.

0il and Gas Leases: Assignments or Transfers—Oil and Gas Leases : Descrip-
tion of Land :

A description by projeotion of the public land survey of unsurveyed land con-
veyed by a partial ass1gnment of the record title of an il and gas lease is
not defective where there is an established public land corner nearby and
the land as51gned can be- a.ccurately located.

APPEAL FROM THE BUREAU OF LAND MANAG-EMENT

Four Corners Oil & Minerals: Co. has appealed to the Secretary of
the Interior from a decision datéd September 30, 1960, of the Director
of the Bureau of Land Management which aﬂlrmed the ‘action of the
manager of the Colorado land office denylng approval to a partial
ass1gnment of oil and gas lease Pueblo 060108 made by it, as lessee-and
assignor, to Paul F. Catterson, as assignee. =
The lease, which Four Corners Oil & Minerals Co. holds through
mesne assignments, was issued effective June 1, 1950, for a five-year
term and was extended for five years to June 1,1960. 30 U.S.C., 1958
ed., sec. 226. It covers lands described as follows

Unsurveyed Land: Begmmng at the Southwest corner of the surveyed SW1,
Sec. 8, T. 41 N,, R. 17 W.,. N.M.P.M., Colorado, for-corner No. 1; thence West-one
mile to corner No. 2; thence south one mile to corner No. 3; thence East one mile
to corner No. 4; thence 1iorth one mile to corner No. 1, place of beginning, which
land will probably be When surveyed descubed as follows

T, 41 N, R. 17T W, NMPM Colorado “Sectmn 18: All; 640 acres Dolores
County. - .

On Apr11 27, 1960 there was: ﬁled an.: a351gnn1e11t to Paul F Cat-
terson of a part of the leased lands described as: .

T. 41 N, R. 17 W. ’Secvtion 18: SW14SWi4 40 acres.
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: If the partlal ass1gnment is, proper it will serve to extend both the

as51gned and retained portions for a minimum of two years. 30 U.S.C,,

:1958 ed.,sec. 187a. Raymond J. Hansen et al.,67 LD: 362 (1960)

The manager pointed out that while the 1ease covered unsurveyed
lands, the partial assignment described the lands it covered by legal
-subdivisions rather than by metes-and bounds.. He then held that the
requirement governing offers, that unsurveyed lands be described by
metes and bounds connected with a corner of the public land surveys,
applies as well to partial assignments and denied approval t6 the
‘assignment. ‘While affirming the result'reached by the land-office; the
:Director; did. so. on. the ground -that:a deseription -of: land ‘in. & con-
_veyance of realty based upon a nonexistent. survey does not descrlbe
-any land and consequently: is fatally: defective.: :

On appeal the appellant ‘cotitends that the regulatlon relatlno" to :
-assignments did noet require a;metes and-bounds description for. lands,
.transferred by.a partial assignment and that the:land intended to be

covered by.the partial assignment is ‘plainly-evident.?

.- The: pertinent, regulations: governmg assignments’ are devoid- of
‘any- reference. to the -manner in which- land affected by a partial
-assignment. is to be.described.” 43 CFR, 1960 Supp.; 192.1405 43 CFR,
1954 Rev., 192.141:. On the other hand the regulation pertaining-to
offers speolﬁcally requires & -metes. and -bounds deseription: for -un-
surveyed lands. 43.CFR, 1960 Supp., 192.42a(a). .The first question,
then, is, whether the provisions of the regulatlons relaﬁmg to oﬁ"ers
appliesto partial assignments... i SRIR

I cannot find that it does. The regulatmns dea,hng W1th partlal
_assignments impose detailed requirements on-persons seeking approval
of partial assignments. They must. use a specified official formor
-an. unofficial copy of it, file the assignment within a certain time,
_pay. a fee, file a bond if necessary, and. submit other specified: state-

ments. 43 CFR, 1960 Supp, 192.140, 43 CFR, 1954 Rev., 192.141.
Nothmg in the detalled requlrements of the. regulamons demmds of
the assignee or assignor that the deseription of the land to be assigned
be described. in the same manner-as la,nd descrlbed in-an oﬁ'er for a
lease. ' R :

“In an a,nalogou‘s case the De’partmen’t _hel_d that where at the time
‘a partial assignment of the record title of an oil and gas lease was

*However, to obtain an extension in this manner, a partial assignment, complete in anl
:respects, must ‘be filed no later, than the end .of the 11th month of the loth lease year.
" Southern, C’ahforma Petroléum Corpomtwn et al., A—28236 (September 30, 1960)

" e’ appellant raises other contentmns which -in. view of the dxsposmon made, ‘need
-not, be.considered. .. . IO - -
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filed the regulatlons govermng ass1gnments did not require a state-
ment by the as51gnee that he 'is"the sole party in interest, although
.such a statement was required of an offeror, the as31gnment is not to
be refused recognition for failure to file such a statement® M. Finell
etal.,67L.D. 393 (1960). : :

Slmﬂarly, in-the- a,bsence of - a clear requirement that 1t is, the
description of lands conveyed by a partial assignment of the record
- title of an oil and gas lease is not subject to the requlrements of the
regulation pertaining to offers.

The Department has often held that 1f a; person-is to be deprived
-of a'statutory preference right because of his failure to comply with
the requirement of a regulation, that requirement should be spelled
out so clearly that there is no basis for disregarding his noncompliance.
M. Finell et al., supra. Donald C. Ingersoll, 63 1.D. 897 (1956);

Madison Oils, lnc T.F.Hodge,621.D. 478 (1955).

There remains the question of whether the description is inherently
defective because it describes the land it covers by projection rather
than by metes and bounds. The purpose of a description is to locate
the land applied for, both for the purposes of recordkeeping and
‘physical location. Henry 8. Morgan et al., 65 1.D. 369, 878 (1958).4
Here the SW corner of sec. 8, T. 41 N, R 17 W. is an established
public land corner which lies not more than a mile and a half from
the NW corner of the tract applied for and even less from the NE
corner.  Lease Pueblo 060108 covered an area a mile square described
by metes and bounds and as what would when surveyed be sec. 18.
There should be no difficulty in locating accurately the land covered
- by the assignment. ‘

Where neither a statute nor a regulation requires a different method,
description by projection rather than by metes and bounds is not
inherently bad if the land can be accurately located. €. W. Parcell et
al., 61 LD, 444 (1954).° In the Parcell case the Department stated—

The question for decision, therefdre, beeoines whether the Goodner-Burk
application, admittedly filed earlier than the Parcell application, loses
priority merely hecause it described the area in conflict. by projection, rather
than by metes and bounds. In Corbeti v. Norcross, 85 N.H. 99 (1857), a
deed describing the granted land by reference to a plat made up. solely by
protraction was held effective to pass title tol.a'-200-acre: area within a.

60,000-acre unsurveyed tract. In -Daniels v. Northern Pecific Ry. Co., 43 L.D.
381 (1914), the Department held that a railroad selection of unsurveyed

3.The regillatlon ‘has been amended to impose the same’ requlrement on an assignee as
‘on- an offeror. 43 CFR, 1960 Supp., 192.140. Circular 2019, 24 F.R, 4630, June 6, 1959.
. Afirmed Morgan et al. v. Udall et ‘al., United ‘States Distriet Court for tbe Distrlct ‘of
Columbia; February 20, 1961 Civil Action 8248-58, appeal pending.
5 Afirmed C. W. Parcell et al. v. Fred A. Beaton Civil Action No. 2261-55, June 12,
1957 United States Distriet Court for the District of Columbia.
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) land, descnbed only as what Would be, _When surveyed the §E14 of the

. NE%, and fhe’ NE% of the SE%, sec. 30; T. 42° N.; R. 4 B, B.M., Idaho, was
sufficiently certain “to ;segregate the land as against a settlement claim
initiated -after the date of selection. In that case, as in.the present one,
there was a:publie-survey monument within-less: than:2 miles of the land
described by protraction.  The Department said (43 L.D. at 387):

“The precise locus of the land selected by the railway ‘company, could,
therefore, not only have been found to a reasopableé ‘cértainty at the date
of the selection, but fixed to a mathematical certamty at the date of Daniel’s
alleged settlement.” : e

In’the: absence of any apphcable regulatlon or rule of law requiring a

. more specific deseription in an application for 'a uranium lease, I cannot
hold that the Goodner-Burk application of ‘October 8, 1952, failed to segre-
gate the land it described, so as to lose priority to the appellants’ appli-
cation of November 17, 1952, merely because the descrlptlon was by projection
rather than by ietes and bounds. | R

Accordmgly, it is concluded the assignment was not defective be-
cause of the descrlptlon of the land and that, all else being regular,
it should have been approved effective as of the first day of the
month followmg the date-on which it was filed.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Director is reversed and

the case is remanded for further proceedings consistent herewith.

"Epwarp W. FISI;ER,,
" Deputy Solicitor.

APPEAL OF DUNCAN MILLER

IBCA-305 Decided April 18, 1962

Contracts: Appeals—Rules of Practice: Appeals: Genera.lly
The Board of Contract Appeals lacks Junsdlctwn to reform or rescind contracts.

Contracts: Generally:

The disclaimer clause in sales by the United Sta.tes on an “as 1s” and ‘“where
ig"” basis requires.the apphcahon ‘of : the :strict: rule-of. caveat empior. - The
“ag'is” condition - applies equally to:the condmon of the commodlty mvolved

_ at the mspeetmn and to the sa.le of 1t :

BOARD OF CONTRACT APPEALS

On June 6 1961 the Reglonal Procurement Ofﬁcer ‘of the Bureau
-of Reolamatlon, Boulder City, Nevada, issued an invitation to bid on
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'

the sale of two used motor vehioles Appella,nt was the only bidder on
Ttem 2, a Ford To-Ton Truck Model F-100. Award was made to him
at his. bld price of $169 on June 21, 1961. The bid deposit of $50 was
-applied toward the purchase prlce, and Mr Mlller was asked to pay
the balance of $119.-

On July 11, 1961, appellant Wrote to the contractmg oﬂicer :

When I went to inspect.the truck prior to the sale, the battery was low,
--but I was-told it was in excellent.condition. The emphasis was placed on
the mileage which was fairly low even for a truck, however last week I
-started the motor and found that when turning the steering either to the
left or right.a loud pounding shaking noise ensued. :
: I feel the excellent shop and mechanics you have who are partlcularly
'acquamted with this type of unorthodox wehicle could repair this. gross
. defect of the vehicle. BoE ok
P.S. Would you please adv1se the next h1ghest b1d that was. made on
this truck

On J uly 13, 1961, the contractlng oﬁicer requested agam the pay-
,ment of the. amount of $119 within 15 days in order to conclude the
transaction and called attention to Clause 2* of the General Sale
Terms and Conditions, ~which, notified all bidders that the property
was offered for sale “as is” and “where is.”. '
Appella.nt Wrote 011 J uly 19, 1961:

. Replying to your. letter of July 13, 1961 w111 you please answer. the
questlon in my previous letter as to the next highest bidder? Also, will
you please face the facts of the matter which hecause of the circumstances
.Would amount fo the same in effect as a “rooking” by an unscrupulous
used car dealer. * * *

The contracting officer replied on July 24, 1961, that appellant’s
bid was the only one received and-again asked-for payment. Appel-
lant then wrote on July 25, 1961:

The point you are overlookmg is that you dld have written adve1 t1smg
as to inspection and I made:the trip for that inspection, but the battery
was low, Whlch 1 Was told. would be charged at a later date. Thus I was
‘precluded’ from ‘the motor inspection that was to be available and should
have been available at the time of my mspectlon,whleh was: during the

) advertlsed mspectmn perlod

1 “CONDITION AND LOCATION OF PROPERTY: - Unléss otherwisé! specxﬁcally pro-
‘vided in' the Invitation, all.property listed therein :is-offered for:sale ‘as is’ and ‘where is.
If it is provided therein that the Government shall load, then ‘where, is’ means f.0.b.
conveyance at the point specified in the Invitation. The descriptlon is based on the best
available information, However, the Government makes no warranty, express or implied,
as to quantity, kind, charactm‘ qualxty, “Wweight, size, or'description of any of the prop-
erty, or its fitness for any use or purpose. BExcept as provided in Conditions No. 8 and
10, no request for -adjustment -in -price;.or for rescission of ‘the sale will be: considered.
This is not a sale by sample AT B S
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Therefore, I request for a proper adJustment on the matter The Boom-
Boom, which. I previously describéd; in'my letter, is rather terrifying from
the ‘noise ‘itself, let -alone the-idea of: havmg a breakdown in an 1solated
place.

Appellant Wrote agam on July 31, 1961

I am still interested in acquiring the truck on a. falr basig, * ¥ *
PS.: I feel I wish to appeal this matter for an adjustment.

On August 17, 1961, the contracting officer issued a formal notlce
of default, referred to Clause 122 of the General Sale Terms and
Conditions and notified appellant that, pursuant to.Clause 7° the
“Government would retain from the bid: dep031t of $50 “a sum equal
‘to twenty percent (20%) of the purchase price of the said Item No.
2, namely, $33.80, as liquidated damages.” '

: ;On August 28,. 1961, appellant asked for:

Reconsideration and adjustment of the bid. The Decision does not take
! into- consideration the ‘point: regarding inspection: as: brought: ip in my
letter of July 25,1961 ; as pomted out I was preeluded from the advertlsed
inspection in full:
Therefore, it is requested that the bid be rev1sed to: an:amoiint which
would have been submitted under the, c1rcumstances which isin the amount
) of $65.

2 “QRAL STATEMENTS AND MODIFICATIONS. “Any oral statement or representa-
tion' by any representative of the: Government;. changing or: supplementing this contract or
.any Condition thereof, is unauthorized -and shall confer no right upon the Purchaser.”
" 2 YDEFPAULT, If; after the award, the Purchaser bréaches thé contract by failing to
make payment as required by Condition No. 4, or by failing to remove the property as
required by Condition No. 6, then the Government may send the Purchaser a fifteen-day
written notice of default (calculated from date: of ‘mailing); and upon Purchaser's failure
to cure such- default within that period (or such further period as the Contracting Officer
may allow), the Purebaser shall lose all.the right, title and Interest which .-he might
otherwise have acquired in and to the property ds ‘to which a default Has ‘occurred. The
Purchaser agrees that in the event he fails to pay for the property or remove the same
within the prescnbed time, the Government at-its election and upon notice of default shall
be entitled to rétain (or collect) as liquidated damages a sum equal to 209% of the pur-
chase price of the item (or items): as to’ which the default-has oecurred. :‘Whenever the
Government exercises this electmn, it shall speaﬁcally apprise the Purchaser either in its
original notice of default (or in’ separate subsequent written notlce) that upon the expira-
tion of the period prescribed for ciring the default: the formula amount will be retained
(or collected) by the Government as liguidated damages. The maximum sum, moreover,
.which: may be recovered by the Government as.damages for failure of the Purchaser to
. remove the property and pay for the same.shall -be such formula amount. If the Purchaser
otherwise fails. in- the performance-of his obligations thereunder, the Government may
exercise sirch rights and may pursue such remed1es as’ are providedr by law or under the
-countract:s” . ] ST
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On October 7,1961, appellant wrote :

You Jhaven’t rephed to.my. last letter with the suggestmn that the bid
be amended ; also another suggestion would be’that I be given. credit for
the sum due on new bids.

I feel your reference to the lack of appeal on my part, since the questlon‘
of appeal is not mentioned in your dec151on, T feel the rlght of ‘appeal is
‘still outstanding.* :

On November 29, 1961, the- contractmg officer then 1ssued a de01s1on
in which he stated, in part

Through inadvertence, our decision of August 17, 1961,'failed to formally

-advise you-that it was a final decision of the:Contracting Officer;iunder the

. contract and that an appeal may be taken to the Seécretary of the Interior
¥ % % Tor this reason, I-am supplementing the letter decision of August
17, 1961, redetermining the case and making a final decision as of the
date hereof, * * *

Since the vehicle was sold on an “as is” and “where is” basis without
any warranty as to its condition, there was no obligation upon the Gov-
ernment to maintain the storage battery for the purpose of inspection or
for operating the motor of the vehicle. ‘'With respect to any oral statements
by employees of the Government as to the cond1t10n of the vehiclé, your at-
tention is called to Clause 12 * # *5

The contracting officer held that (1) “there isno basis for an adjust-
ment or amendment in the amount of the bid submitted by you or from
releasing you from your contractual obligations” and (2) “that the re-
’tentlon of the amount of $33. 80 was proper under the circumstances.”

Appellant appealed tlmely on December 28, 1961, by statlng
laconlcally

'The reason. for th1s APPEAL 1s the obfuscation of the advertised in-
"spection obligation which was not limited and by which there was A
‘ FAILURE TO. FULLY HANDLE THR MATTER IN THE PUBLIC

INTERBEST.

This is a case of first impression in this Board. Appellant is not
represented by legal counsel, hence the issues are not as clearly estab-
lished as the Board wotild desire. © But the Board is able to determine

-the issues; The gist of appellant’s complaint seems to be that he was

4 M, Benya/mm Electmc Company, Inc.; IBCA-280. (June 9, 1961), 61—1 BCA par. 3058.
'The Board held; in Production Tool Corporation, IBCA-262.(April 17,:1961), 68 1.D. 109,

61-1" BCA' par.. 3007, Barkeley : Pipeline Construction, Inc., IBCA-264: (April: 6,-1961),
68 I.D. 108, 61—1;BCA par.. 3006, and ‘Hunt Contracting Compony, IBCA—261 (May 17,
1961), 61-1 BCA ppar. 3043, 3 Govt. Contr. 271, that “it will remand an appeal to the
contracting officer for the issuance of findings of fact and decision when letters emanating
from contracting officers do not finally dispose of pending claims and do not place the
contractor on notice that a decision under the ‘Disputes’ clause is intended.”

5¥n, 2, supra.
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not glven a proper opportumty to inspect. He asks for either a down—,
ward revision in the price of the Ford 1/2-Ton Truck or for a rescission

of the bargain and a credit towa,rd a future purchase from the United
States..

Appellant has not referred to any provision of the contract per-
mitting such an adjustment. An examination of the contract | by the
Board fails to disclose such a provision. . Absent such a provision
the Board has no authority to grant such relief.® The Board lacks
jurisdiction either concerning a reformation or a rescission of a con-
tract.” The lack of ]urlsdlctlon requlres the' dismissal of the claim.
However, since this is a case of first impression, the Board desires
briefly to pass on the issue presented by appellant concerning the al-
leged lack of proper opportunity to inspect.

The first page of the Invitation for Bids states

‘Inspection Invited Between 8 AM.:and 4 P.M. Mondays through Fri-
days, holidays excluded. Arrange - with" Leo Dlmbar, Foreman, Garage
Telephone Reclamation 28. :

Clause 2 of Standard Form 114-C, which is quoted 1n footriote 1,
states  that “all property listed therein is offered ‘for sale ‘as is” a,ndf'
‘where is’.” Since the stream cannot rise higher than its source, it
seems to the Board that the “as is” ¢ondition applies equallyto the
inspection and to the sale of the truck. Under the circumstances of
the consideration of this matter on the record alone, the Board
would not interpret the contract. as reqmrlng the .(Government to
maintain the storage battery so that the engine might be:started and
the vehicle operated for ‘the purposes of ‘inspection. Since the Gov-
ernment is not in “the “merchandising’ busmess,”, the courts have

6 Star Woolen Company, ASBCA No. 5917 (December 14, 1959), 59—2. BCA par. 2475,
2 Govt. Contr: 150 ; Metropolitan Metals, Inc., ASBCA No. 5741 -(October 12,°1959), 59-2
BCA par. 2374, 1 Govt, Contr. 757 ; Philips Blectronics, Inc., ASBCA No. 4443 (June 17,
1958), 58-1 BQA :par. 1819; Robert Rosenberg, ASBCA No. 4631 (January 15, 1958),

58-1 BCA par. 1597.

7 Framlow Oorporatwn, IBCA-228 - (November 1, 1961) 68 ID 824 ; United Ooncrete
Pipe- Oarporatwn, IBCA-42. (May 31, 1956); 63 LD, 153, 160; L. D.; Sh@llmg Company;
IBCA-23 (August 19, 1955), 6 CCF par. 61,695; Sam Bergesen, IBCA—11 (August-1, -
. 1955) 62°1.D. 295 304. !
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enforced the disclaimer clause as ertten and have held buyers to
the. strict rule of cowéat emptors
Consequently, the appeal is dlsmlssed

PAUL H. GANTT Oha,wmcm
I concur: _

Tromas M. Durston, “Member.

. GULF .OIL GORPORATION ET AL, -
A-28569 Decided April 20, 1962
0il and Gas Leases: Appllcahons—ml and Gas Leases: 640-acre L1m1tat10n

An oil and gas lease offer for’ separate ‘tracts compnsmg less than 640 acres

.18 properly allowed as to one tract which is surrounded by land mot avail-
-able for leasing and properly rejected as to another tract which adjoins
land that was available for leasing When the offer was. filed but was not
included in the offer.

0il. and Gas Leases: Assignments or Transfefs;Oil and Ga}s‘Leases:' Can-
cellat10n-——~011 .and Gas: Leases 640-acre- Limitation

‘Where an oil-and ‘gas lease is issued pursuant to an offer. for less than 640
acres which offer is defective for failure to include adJommg land that
was available for leasmg at the time’ the offer was ﬁled and a proper offer
‘for the same land is pending when the leage is issued, the lease will ordi-

* narily be canceled; but where a lease has been issued pursuant to such a
defective offer, and the lease or an interest therein has been .assigned; the

. lease will not be canceled -or otherwise acted upon pending determination
as to whether the assignee is bona fide purchaser within the meamng of
the Mineral Leasing Act.

' APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Gl 011 Corpora.tlon and Mrs,’ Helen Richardson have appea,ledk
to the Secretary .of the Interior from a decision of.June 9, 1960, by
the Director of the Burean of Land Management ‘holding for can-
cellation oil and gas leases New Mexico 036709 and 036710. Gulf
Oil Corporation is lessee under New Mexico 036710 which covers the
SW14 sec. 11, T. 19 S, R. 31 E., NM.P.M. Gulf acquired its lease
by assignment from the lease applicant, Glenn Lovett, and his wife.
Mrs. Richardson is lessee under New Mexico 036709 covering the

8 0f. Nevy Contract Law, Second Edition, par. 11.24 (“Disclaimer of Warranty”).
]
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Wl/ZSVV%, SE%SWIA sec. 10, T. 19 S., R. 31 E. The Dlrector s
decision held that oil and gas lease offer New Mexico 036739, filed
by Southwestern Petroleum Corporatlon, covering, among others, the
lands included in Mrs. Richardson’s and Gulf’s leases, should be al-
lowed as the above-identified leases had been unproperly issued. The.
Director’s decision reversed a decision of the manager of the Santa
Fe Land office which rejected Southwestern’s offer to lease. v

The Director held that Gulf’s and Mrs. Richardson’s leases should
~not have been issued as the offers upon which they were based were
defective in that they included less than 640 acres but dld not include
all of the lands ad]omlng those apphed for which were available for,
leasmg under the Mineral Leasing Act, as amended (30 U.S.C., 1958
ed:, sec. 181 et seq.), thus contravening departmental regula,tlon, 43
CF R, 1960 Supp., 192.42(d).* As Southwestern had filed .a proper
apphcatlon for:the lands, Whlch appheatlon was pending at the time
Richardson’s and Gulf’s leases. were lssued, the Dlreotor held the
Jeases for cancellation.

The appellants’ offers were filed s1multeneously at 10 00 a.m. on
Angust 9, 1957, The offers. meluded two separated tracts and con-
flicted as to all of the lands in the two leases here involved. Adjoin-
ing the SW1, sec. 11 (in Gulf’s lease) is the NW1 sec. 14 which tract
was leased on September 11, 1957, effective October. 1, 1957, pursuant
to lease offer New Mexico 035514, filed on June 17 1957 _Thus, on
August 9, 1957, when the appellants offers were ﬁled the. NW1/4 secv
14 was covered only by an offer to lease. . e

On August 9, 1957, at 1. A7 pn., several hours after the appellants’
oﬂ’ers were ﬁled Southwestern Petroleum Corporation filed its offer
which conﬂ1cted almost completely- with those of the appellants. All
three -offers included the SW14 sec. 11. However, Southwestern Pe-
troleum, unlike the appellants, also_applied for the NWl/; sec. 14
which adjoins the SW14 sec. 11.

- Each of the offers here under consideration covered less than 600
acres and so-was unacceptable unless within .one of:the exceptions
listed in 192.42(d) (see note 1). As the lands are not within the
reO'ula,tory exeeptlon regardmg umt plans, they must be-. entu'ely
L 43 CFR 1960 Supp iy 192 42(d) provides in relevant part that B : )

* % % No offer may be made for less than 640 ‘acres  except where the -offer ‘i’
~gccompanied: by ‘a: showing ‘that the lands' dre in-dn approved unit or cooperatwe
plan of operation or such a plan which has been approved 88 to form by ‘the! Du'ectorj
of the Geological Survey, or where the land is surrounded by lands not available for
leasing under the act.

3 Gulf’s assertion that its offer covered 640 acres Is incorrect. Gulf’s offer described 640
acres of land of which 360 acres were covered by outstanding leases when the offer was
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surrounded by lands not avallable for leasing under the act, in ac-.
cordance with the second. exception. Under this. exteption, if an offer
is filed for 500 acres of land ‘which munedlately adjoins 40 acres of
public land available for leasmg, the offer for 500 acres is defective
for failure to 1nclude the entire 540-acre tract. In’ addition, the fact
that pubhc land is covered by an outstandmg apphcatlon for an oil
and ‘gas “Jease does not make it unavailable for leasing within the
meaning of the regulation. Natalie Z. Shell, 62 T.D. 417 (1955);
RB. 8. Prows, 66 1.D. 19 (1959) ; F. W. C. Boesche, 1A-27997 (August
5, 1959), affirmed in a judgment of November 23,1960, in Fenelon -
Boesche, Administrator of the Estate of F. W. C. Boesche, Deceased,
v. Fred A. Seaton, Secretary of the Interior, Civil Action No. 2463-59,
in the United States District Court for the Dlstrlot ‘of Columbia (an
appeal has been filed in the Boesche case). '

Accordingly, an acceptable offer for less than 600 acreés which in-
cluded the SW14 sec. 11 was required to include a part of the adjoin-
ing NW1/ sec. 14 as ‘this tract was available for leasmg on August 9,
1957, when the appellants’ offers were filed. S

As a result of a drawing held to determine priority for considering
conﬂlctmg offers filed at 10:00 a.m. on August 9, 1957, Mrs. Richard-
son’s offer was drawn first and the- offer ﬁled by Lovett (Gulf’s as-
signor) was drawn second.
- In a decision of October 22, 1957, the manager rejected Mrs. Rlcha,rd—
son’s offer for the SW14 sec. 11 beca,use her entire offer covered less
than 600 acres, and SW1 sec. 11 was not isolated, i.e., it adjoins the _
NWij sec. 14 which was open for filing when Mrs. 'Richardson’s offer
was filed.. The manager pointed out that the fact that public land is
~covered by an outstanding application for an oil and gas lease does
not render it not available for leasing within the meaning of 43 CFR
192.42(d) citing Natalie Z. Shell (supra). However, the manager
allowed Mrs. Richardson’s offer for the above-described 120-acre
tract in section 10 which is entirely separated from the land for which
she applied in section 11 and which, at the time the offer was filed,
was surrounded by land not a,va,ﬂa,ble for leasing, within the second .
exception in 192 42(d) (see mote 1). As a consequence, the land in
ﬁled In determining the number of acres covered by a lease offer, lands which -are -in
outstanding leases are not counted (Janis M. Koslosky, 66 I.D. 384 (1959)) Aecordingly,
Gulf’s offer covered less than 640 acres. :

Similarly, of the. 720, acres deseribed. in Southwesterns apphcatmn, 280 acres were in
outstandmg leases when the apphcatmn wasg filed.
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section 10 which is now included in Mrs. Richardson’s lease, is not.
affécted by the rule in the S#Eell case, supra, bécause the.leased land
does not adjoin any land which was available for leasing when the
application was filed. Thus, the manager’s decision rejecting Mrs.
Richardson’s offer for the SW1/4 sec. 11, but allowing her offer for the
separate tract in sec. 10 was correct. See Halwor F. Holbeck, 63 1.D.
102, 103 (1956). As the issuance of Mrs. Richardson’s lease was in
conformlty with the regulation governing the issuance of leases on
tracts containing less than 640 acres, the Director’s de01s1on requiring
cancellation of the lease because it was issued in violation of that
regulation was incorrect and must be set aside.

The circumstances are different with regard to the application filed
by Lovett, Gulf’s assignor. The manager, in a decision dated Qctober
30, 1957, awarded Lovett the SW1; sec. 11 even though hisapplication
did not include the adjoining NW1/ sec. 14 which was available for
leasing when the offer was filed. Thus, his offer for the SW14 sec 11
was deféctive for the same reason that Mrs. Richardson’s offer for
that quarter section was defective and Lovett’s offer should have
been rejected for that quarter section as Mrs. Richardson’s was.
Consequently, the Director’s decision holding Gulf’s lease for can-
cellation would have been correct if the lease had not been assigned.

Section 27 of the Mineral Leasing Act, as amended by section
8(h) (2) of the act of September 2, 1960 (30 U.S.C., 1958 ed., Supp.
IT, sec. 184(h) (2) ), provides in pertinent part that:

The right to cancel or forfeit for violation of auy of the provisions of .
this section shall not apply so-as to affect adversely the_title or interest
of a bona fide purchaser of any lease, interest in a lease, option to acquire
a lease or-an interest therein, or permit which lease, interest, option, or
permit was acquired and is held by  a qualified person, association, or
corporation in conformity with those provisions, even though the holdings
of the person, association, or corporation from which the lease, interest,
option, or permit was acquired, or of his predecessor in title (including
the original lessee of the United States) may have been canceled or
forfeited or may be or. may have been subject to cancellation or forfeiture
for any such violation. * * *

Subsection (3) (i) of the act of September 2, 1960, amending the
act of September 21, 1959, provides:

BEffective September 21, 1959, any person, association, or corporation
who is a party to any proceeding with respect to a violation of any pro-
vision of this. Act, whether initiated prior to said date or thereafter,
shall have the right to be dismissed promptly-as such a. party upon
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showing that he holds and acquired as a bona fide purchaser the interest
involving him .as such a party without violating any provisions of this
‘Act. . No® hearing upon any such showing shall be requiredunless the
Secretary presents prima facie evidence indicating a pos51b1e violation
of the Mlneral Leasing Act on the part of the alleged bona ﬁde purchase1

; The Department has interpreted - these provisions to mean that
vthe cancellation of an oil .and gas lease pendmg on appeal after the
passage of the act of September 21, 1959, protecting the, rights of
bona fide purchasers of oil and gas leases must be set aside where -
.the record shows. that there is pending an assignment, of the lease to
-a, person. who is, apparently, a bona fide purchaser until the validity
of the assignment, the status of the assignee as a bona fide purchaser,
and the applicability of the act of September 21, 1959, as amended -
by the act of September 2, 1960, have been determined (7. Penrod
Toles, 68 1.D. 285, A-28534 (October 16, 1961)). The holding in
the Toles case governs the disposition of this appeal insofar as it
involves Gulf’s lease which, the record shows, Gulf holds as an assignee
-of the lessee under an assignment approved effective February 1, 1958.
In accordance with the Z'oles ruling, the case will be remanded to
the Burean to permit a showing as-to whether Gulf is a bona fide
purchaser within the meaning of the above-quoted statutory provisions.

For the reasons discussed herein, the decision of the Director of
the Bureau of Land Management is set aside and the case is remanded
to the Bureau of Land Management with directions to reinstate Mrs.
Richardson’s lease, to give Gulf an opportunity to make a showing
that it acquired its interest in New Mexico 086710 as a bona fide pur-
chaser, and to suspend action on Southwestern’s application pending
the outeome of the showing made by Gulf.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Mannal; 24 F.R. 1348), the decision of the Director, Bureau of Land
AMa,nagement is set aside and the case is remanded for: actlon consistent
with this declslon ' '

Epwarp W. FisHzg,
Deputy Solicitor.
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ESTATE OF JAMES FRANKLIN MACER
CROW ALLOTTEE NO. 377

TA-858 < Deczded Apml 21 ]95@

Indians: ])omestlc Relatlons

A person of Indian descent, of 1 Indian blood, who is an enrolled member of
an Indian Tribe and possessed of Indian. trust land 1ncludmg his own allot-

" ment; and who is recogmzed by his tribe and the Federal Government as an

- Indian, is validly marmed to a:person of the Negro race, since’ the m_lscegena-
tion. statute of the state in which the marriage took place did mot prohibit
an Indian from marrying a Negro '

APPEAL "FROM AN EXAMINER OF INHERITANCE

BUREAU OF INDIAN AFFATRS

Enos J. Erb, as gua,rdlan ad litem for Donald Macer Elb a IIllIlOI‘,
George Edward Macer, Ji., William F. Macer, Margaret Sarah Erb
Rhoads; Eloise Mary Erb Carlton, Velma L01s Erb Bruski, and
Geraldine Ann Erb Cleveland, through their attor neys, have appealed
from a demsmn, dated January 81, 1957, of an Examiner of Inherit-
ance, denying a petltlon for rehearmo filed 1n the above probate
matter. _

It was determ‘med in the original order entered by the Examiner
of Inheritance on October 24, 1955, that the decedent, James Franklin
Macer, an enrolled and allotted member of the Crow Tribe, had died
intestate on December 17, 1954, at Deer Dodge, \{ontana, and that his
'sole heir was his wife Betty MOI‘I‘IS Macer.

Appellants, nieces and nephews of the decedent, contend that the
Examiner erred in finding that the decedent was validly married.
Appellants claim that decedent’s father was a white person and de-
.cedent’s mother was born to parents, one of whom was an Indian, the
other a white person: On such basis it is contended by appellants that
the decedent, of 84 white blood and.14:Indian blood, is considered un-
‘der Montana law to be a white person whose marriage at Hysham,
Montana, on .August 31, 1942, to Betty Morris, a: Negro, was invalid
under a Montana statute which provided that every arriage con-
‘tracted or solemmized between a Whlte pelson and a Negro ehall be
utterly null ‘and void.t o

tLaws of Montana, 11th Session, 1909, Ch. 49 at, p 5'7: 08 The ]aw Was repealed in
1958, Laws of Montana, 33d Session, 1953, Ch. 4 at 'p. 4
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The question thus. presente‘d by appellants-is whether the decedent,
James Franklin Macer, is a white person within this miscegenation
statute soas to make a nullity of his marriage.> The statute itself con-
tains no definition of a white person. - Likewise, the Montana Con-
stitution provides no definition for our consideration.®

I

Tt is suggested in the briefs submitted by appellants’ counsel that the
question before us *is resolved in Montana under a State and a Federal
decision both to the effect that persons of 14 Indian blood should be

-considered as white persons. The cases cited by appellants’ counsel are
Stiff v. MeLauwghling and United States v. Higgins® We do not find
any substantial support for that suggestion in those cases.

In Stiff v. M cLawghlin, supra, the plaintiff caused an execution to be
issued against Allen Sloan and delivered it to the defendant, the
Sheriff of Missoula County. The Sheriff was requested to levy upon
certain pieces of Sloan’s personal property on the Flathead Indian
Reservation. The Sheriff refused to make the levy, and action was
brought against him and his bondsman for damages sustained by plain-
tiff -as a result of the refusal to levy execution. Allen Sloan was of
14 Chippewsa Indian blood, married to an Indian woman belonging to
the Flathead Tribe, and they lived on the Flathead Indian Reservation.

While the court did state, as appellants’ counsel points out, that
Sloan was not an Indian, the court went on to say several times that
Sloan did not acquire the status of a tribal Indian. The court found
that Sloan’s property was susceptible to execution because Sloan was
not a member of the Flathead Tribe. The court held that Sloan did
not acquire the status of a tribal Indian. It did not hold that Sloan
was a white person.

2 8ee generally, 55 C.J.8. Marriage, Seec. 15; 58 C.J.S. Miscegenation, Sec. 1; Keezer
On The Law Of Marriage ‘And Divorce, Ch, 10, Miscegenation (3d ed. 1946) with 1959
Cumulative Supplement.

3Vol. 1, Revised Codes Of Montana (1947).

« This matter does not involve a question of Indian custom marriage for not only was
-it provided at the time of the marriage, in 25 CFR Sec. 161.28¢ (1940), since revoked,
that the Montana marriage and divorce law applied to Crow Indians but, also, Macer
apparently married off the reservation, did not reside on the reservation, and subsequently
lived with his spouse in'North Dakota and Minnesota. The possibility of a common-law
marriage in the states where the couple resided was also considered by this office but it
was determined that the Minnesota law would not support such conclusmn and North
Dakota had a miscegenation statute akin to the Montana statute.

519 Mont. 300, 48 Pac. 232 (1897). :

5110 Fed. 609 (C.C.D. Mont. 1901).
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Our analysis of the McLaughlin case is supported by United States
v. Heyjfron,” wherein it was determined that Allen Sloan was a mem-
ber of the Flathead Tribe by adoption and his personal property was
not subject to a Montana personal property tax. - The court in arriv-
ing at its decision observed, “that ever since his adoption Sloan had
been treated as a member of the tribe. He had drawn rations, an-
nuities, and payments, and had enjoyed the privileges accorded full
blood Indians of the reservation. The Government and the Indians
have regarded him as a member of the Flathead Nation. He had
participated in the Indian councils * * * He was enrolled as a
member of the Flathead Nation upon a roll prepared by a special
agent of the Indian Department of the United States * * *.”

In the case of United States v. Higgins, supra, the other case relied
on by appellants’ counsel, action was brought by the United States to
enjoin Higgins, the Treasurer and Tax Collector of Missoula County,
Montana, from collecting personal property taxes from Oliver Gibeau.
It appears from the evidence in the case that Oliver Gibeau’s father
was a white person. His mother was of 14 Indian blood, since her
father was a white man and her mother was a Spokane Indian. - When
Oliver was seventeen years old, his mother went to the Flathead
Indian Reservation and made application to be admitted as a member
of the tribe. The application was granted. Oliver’s adoption was
also secured by his mother. His father went to live with the family
upon the reservation one year later. Oliver Gibeau grew to manhood
on the reservation and became the chief of the Indian police there.

- The defendant contended that Oliver Gibeau should be classified
as a white man and not as an Indian; and, as Gibeau resided on the
part-of the Flathead Reservation within Mlssoula County, he should
list his property and be taxed by that County.

The court did state, as appellants’ counsel points out, “while there
are cases in which quarter breed Indians have been recognized as
Indians by the laws of Congress and by the action of the executive
department of the government, I cannot refer to any case wheie a
person possessing but 1/ Indian blood and who was born among the
white people and lived among them until almost a man grown, has
been classed as an Indian. If he had acquired real property it would
have been assessed for taxationand taxed.” The court said that Olivér

7138 Fed. 968 (C.C.D. Mont. 1905) ; see United States v. Heyfron, 138 Fed 964
(C.C.D: Mont, 1905) . .
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Gibeau should be classed as a white man. It was held that Oliver
Gibeau was not an Indian for purpose of taxation.

In so holdmg, the court deemed it necessary to distinguish one of
its earher decisions, United States v. Higgins® in which the United
States was successful in enjoining Higgins from collecting taxes from
one Alexander Matt of 14 Indian blood. The court noted that the facts
presented in the earlier case were essentially different because “Matt
was born in the Indian country. His people never assumed the habits
of civilization. It was not shown that his father ever became a citizen

‘of the United States. He was one.of the class recognized and treated

as an Indian in the orders of the executive department of the govern-
ment to the Flathead Indians to remove from the Bitter Root Va,lley
to the present Flathead or Jocko Indian Reservation.”

It appears to us, therefore, that the court, in reaching a decision in
the Oliver Gibeau matter, used as a governing test not only the factor
of Gibeau’s white and Indian ancestry, but also factors of his place of
birth, his habits of civilization, and the treatment accorded him by the
tribe and by the United States Government.®

The test employed by the court in determining that Gibeau, of 14
Indian blood, was a white person for purposes of state taxation is sub-
stantially the same test used in United States v. Heyfron, supra, when
it was determined that Allen Sloan, of 14 Indian blood wasnot a white
person for purposes of state taxation.

We are inclined to believe the determining factor, to account for
the difference in result as concerns Gibeau and Sloan, was the treat-
ment accorded them by the United States. It appears that both were
tribal members by adoption but only Sloan’s meémbership had been
recognlzed by Government enrollment action. -As we have explained;
the court was careful in determining Gibeaw’s status to dlstmgulsh its
earlier decision involving Alexander Matt, who was classed as recelvmg
some type of Uovernment Teco Umtlon as an Indian.**

5103 Fed. 348 (C.C.D. Mont. 1900). .
"9The court also cited United States v. Hadley, 99 Fed 437 (CC‘ND Wash., 1800)

for the ruling that a person of 1% -Indian blood was not classed as an Indian. The court:
in the Hadley case dealt with the question of whether the defendant was an Indian within
the federal criminal jurisdictional statutes relating to Indians. However, the over-
whelming -weight . of: authority: alearly does mot support the ruling in the Hadley case.
Staete v. Phelps, 93 Mont. 277, 19 P.- 24 319. (1933) ; B Parte- Pero, 99 F. 2d 28 (C.C.A. 7.

Cir. Wisc 1938), cert. den. 306 U.S. 643. '

120 Ag‘for the other factors mentioned by thé court-in determining the status of Gibeau
and Sloan, it seems that in modern times such factors would be unimportant or obsolete.
Citizenship would be an obsolete factor in view of the Act of June 2, 1924, 43 Stat 253,
8 U.8.C. 3, conferriug ‘¢itizénship on all Indfans born within the territorial limits of the
United States. The factor of assuming the habits of civilization is a subjective test fast
losing whatever value formerly assigned it by the court. For example, modern trans-
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In any event, while these cases do provide a governing test as to
when a person of Indian descent is susceptible to Montana ad valorem:
taxes, we do not believe that standing alone they dispose of the question:
before nus—whether the decedent, James Franklin Macer, is a white-
person within the Montana miscegenation statute. :

II

. Extensive research has disclosed two cases in which courts have dealt
with a situation in which a person of Indian descent under a similar.
miscegenation statute is considered to be a white person.

In Bailey v. Fiske,* the statute prohibited the marriage of a white
person with any Negro, Indian or mulatto. The evidence showed that
Abigail Jones of 14 or %4 Indian blood was married to a person of
African blood who was a mulatto. - The court decided that Abigail
Jones must be considered a white woman and her marriage was void.
In Agnew v. State it was said that a woman of 14 or Y, Indian
blood was a white woman, and it was held a Negro had violated the
miscegenation law because of his relationship with her.

The test used in both of these cases is one based solely on the pro-
portion or percentage of Indian and white blood possessed by the in-
dividual concerned. The cases indicate that the greater the admixture
of white blood, the more likely the courts are to find a person of part
Indian blood is & white person under miscegenation statutes. - How-
ever, the question still remains whether the decedent Macer, a person
of 14 Indian bléod, is prohibited under the Montana mlscetrenatmn
statute from marrying a Negro. .

CIIT

A test based solely on the proportion of Indian and white blood
such as was used in Bailey v. Fiske and Agnew v. State; supra, was
apparently not acceptable to the Attorney General of Montana for

portation and communication media no longer leave the Indian .on his reservation.in isola-
tion from other communities. Also education is generally available off, as well as-on,-
the reservation. Indians also are born on or off the reservation, depending sometime on
where a hospital is located, so that the place of birth is not necessarily a factor of sig-
nificance. Residence on the reservation:is-another factor which may have little signifi-
cance since Indiang often today leave the. area. in which . they were raised to. obtain wor]c
or schoolmg )
u 34 Maine T7 (1852).
12:.36 Ala. App. 205, 54 So. 24 89 (1981},
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the purpose of an opinion® rendered on the question of whether
those of the white race could adopt a child of 145 Indian blood under
the Montana adoption statutes which limited adoptions to those of
the same race. ' It was decided that whether a child of 14 Indian blood
is an Indian or of the white race depends on factors such as environ-
ment, circumstances attending bringing up, and upon whether or not
he has maintained tribal relations with Indians.

In another opinion,** the Attorney General of Montana discussed
the definition of an Indian as employed in Montana legislation for
the purpose of old age assistance. The definition provided by the
Montana legislature included as Indians not only Indians who re-
sided on a reservation, but also Indians who were members of a tribe
or nation accorded certfun rights or privileges by treaty or by federal
statutes. )

The Montana legislature could certainly have created by appro-
prlate terms in its miscegenation statute a classification based upon 2,
given quantum of Indmn and white blood.

In Virginia, for example, it is provided that white persons can
only marry white persons and defines a white person to include
those of American Indian descent who have 144 or less of Indian
blood -and no other non-Caucasic blood.*® However, a person of
Indian descent of the 14 blood is by definition deemed to be an
American Indian.®

Oklahoma by statute prohibits white persons from marrying
Negroes and in its Constitution ** defines Negroes to include all per-
sons of African descent. All other persons are deemed to be white
persons. In Oklahoma, therefore, individuals with an admixture of
white and Indian blood of any proportion, as well as full blooded
Indians, are white persons.*®

In the Enumerators Reference Manual for the 1960 United States
Census regarding definitions for color or race it is directed that the

1315 Rept. And Official Opinions of Atty. Gen., Montana, 1932-84, Opinion No. 414,
p. 287.

1421 Rept. And Official Opinions of Atty. Gen., Montana, 1945-46, Opinion No. 129,
p. 175.

15 4 Code of Va. Sec. 20-54 (1950).

161 Code of Va. Sec. 1-14 (1950).

7 Art. XXTIT See. 11, 1 Okla. Stat. p. 126 (1950).

18 See, Keezer, supra, note 2 for states which prohibit white persons from marrying
Indians.
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appropriate circle be marked for white, Negro, American Indians,
as well as other races. The Enumerators are instructed to mark
American Indian for fullblooded Indians and for persons of mixed
white and Indian blood if the proportion of Indian blood is 14
© ormore.*®

Thus, if the Montana legislature had intended to classify a person
of any degree of Indian blood as white for the purposes of the
miscegenation statute it could easily have done so by definition.

Iv

The briefs filed by appellants’ counsel in support of. the position
that the decedent is a white person under the Montana miscegenation
statute emphasize at several points the statement appearing in the
Handbook of Federal Indian Law,2® “If a person is three-fourths
Caucasian and one-fourth Indian it is absurd from the ethnological
standpoint to assign him to the Indian race.” However, as pointed
out by appellants’ counsel, it is also stated that legally such person
may be an Indian. As seen from the entire discussion in Section 2
of the Handbook, the definition of who is an Indian depends on
social and political. factors, and one must look to the particular
statute under consideration to determine whether a person is an
Indian. It is also said in Corpus Juris Secundum # that persons of
mixed blood have frequently been held to be Indians within- the
terms of particular statutes or treaties.

We therefore turn again to the Montana statute which prohlblts
marriage between white persons and Negroes.

In determlnlng what is meant or intended by a statute, recourse
must be had to the plain and ordinary meaning of the language
employed, unless it is made apparent from the context that the terms
and words used were intended to give a different meaning.?? When
a similar problem of definition of the term white persons arose in

“the United States Supreme Court under the Federal Tmmigration
and Naturalization Statute in the case of United States v. T'hi
it was said:

1 Ttem. P 5, Par. 192, Sec. d, p. 42 For the 1950 and 1940 census. the same classifica-
" tion obtained.
20'Cohen, Handbook of Federal Indian Law, Chapter 1, Section 2, p. 2, par. 1 (1942).
21 42 C.J.S. Indians, Sec. 2 e.
22 In re Woodburn’s Hstate, 273 P. 2d 391, 394. (Mont. 1954).
=261 T.S. 204, 209-210, 213 (1923) ; see Morrison v. Oalifornia, 291 U.S. 82, 85-86
(1933).
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The words of the statute are to be interpreted in accordance with
the understanding of the common man from whose vocabulary they were
taken * * * ¥

The question for determination is not, therefore, whether by the specula-
tive process of ethnological reasoning we may present a probability to the
scientific mind * * * but whether we can satisfy the common understandf
ing # * * of a statute—written in the words of common speech, for common
understanding, by unscientific. men—in classifying them together in the
statutory category as white persons * * * *

The words of familiar speech, which were used by the original framers
of the law, were intended to include only the type of man whom they knew
as white. ’

It does not appear to us from the context of the Montana miscegena-
‘tion law that the term white person has any other meaning than
its common, ordinary and popular meaning. The law prohibited a
‘white person from marrying Negroes as well as Chinese and Japanese.
‘The law was apparently intended to preserve the integrity of the

white race. The words used by the framers of the law were intended
to include only the type of man whom they knew as white.

The facts of record clearly show that decedent, as an enrolled
‘member of the Crow Tribe, has an estate which includes lands allotted
to him which are held in trust by the United States. Interestsin other

“Indian trust lands the decedent had inherited from his mother are
-also listed as assets of the estate. Personal property in the estate
-consists of money in the decedent’s individual Ihdian money account
‘under the supervision of the Superintendent of the Crow Indian
Agency, Montana. Included in the account was a per capita payment
‘made to members of the Crow Tribe as well as money derived from
lease rentals. On these facts there can be no doubt that the decedent
-was treated by both the Crow Tribe and the Federal Government

asan Indian.

We do not believe the common understanding of the term white per-
‘son_as used by the lawmakers of Montana in 1909 included a person
of 14 Indian blood who was a member of an Indian tribe, accepted
as a member by the tribe, and who was issued an allotment and enrolled
by the Federal Government as an Indian member of the tribe. The
‘tendency in Montana at the time of the enactment of the miscegena-
tion law, as indicated by our analysis of the #eLoughlin, Heyfron and

" Higgins cases, supra, was to consider as Indians persons of 14 Indian
‘blood who were mertibers of an Indian tribe and treated by the Federal
Government as Indlans : - =

N N T




43} : HENLEY CONSTRUCTION COMPANY - 43
Apml 27, 1962 :

In our view of the matter the decedent, James Franklm Macer, as
-an enrolled and allotted Crow Indian, of 14 Indian blood, was not
- prevented from marrying a Negro under the Montana miscegenation
Jaw.

The record shows that the Examiner of Inheritance found on the
‘basis of a certified copy of a marriage license and certificate that
-James Franklin Macer had married Betty Morris on August 81, 1942,
at Hysham, Montana. Neither decedent nor Betty Morris Macer
-obtained a divorce from the other.

In reaching our conclusion in this opinion we ha,ve not found it
necessary to come to grips with the question of the constitutionality
of the 1909 miscegenation statute of the State of Montana. As earlier
noted that statute has been repealed and the views we express are not
intended to reflect on the broader constitutional question. »

Therefore, pursuant to the authority delegated to the Sohcltor by
the Secretary of the Interior (Sec. 210.212A(3) (a), Departmental
Manual, 24 F.R. 1348), the order of the Examiner of Inheritance,
-denying the petition for rehearing, is affirmed and the above appeal
is dismissed. :
Epwarp W. F1seER,

Deputy Solicitor.

APPEAL OF HENLY CONSTRUCTION COMPANY
IBCA-R49 Decided April 87, 1962

Contracts: Changes and Extras—~Contracts: Additional Compensation—
Rules of Practice: Appeals: Generally
Where a request for reconsideration of a decision of the Board is not per-
suasive of error by the Board, the decision will be affirmed. Where the
Board finds on reconsideration that its determinations under its prior
decision as to the amounts of equitable adjustments due under the Changes
clause were not sufficient, the Board will modify its decision accordingly.

BOARD OF CONTRACT APPEALS

Appellant and the Government have.each requested reconsidera-
tion of the decision of the Board dated December 7, 1961 1 That

: * Henly Construciion Company, IBCA 249 (December T, 1961), 61—-2 BCA par 3240
4 Gov. Contr. par. 49(b).
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decision sustained in part the contractor’s appeal from the contract-
ing officer’s Supplemental Findings of Fact and Decision dated May
26, 1960. A previous decision of the Board ? had determined that
the contractor was entitled to additional compensation by reason of
a change in the method of construction of irrigation laterals and
wasteways, and remanded the case to the contracting officer to deter-
mine the amount of additional compensation,

The Government’s request for reconsideration is based prmclpally
on the premise that the original Board decision of February 23, 1960,
limited the contractor’s recovery to the two categories of materia,l
described therein. We see no such limitation. The contracting
officer’s Supplemental Findings of Fact and Decision of May 26, 1960,
renders inconsistent the Government’s theory of such a limitation,
for the contracting officer awarded an indefinite amount for the
“minor amount of additional cost involved in finishing required in
constructing the ‘econ-grade’ in fill sections.” The Government’s
theory was fully considered in the Board’s decision of December
7, 1961.

Also, the Government claims that in allowing an additional sum
of $0.15 per cubic yard for borrow under Claim No. 2, the Board has
duplicated the additional allowance of $0.15 per cubic yard for con-
struction of the econ-grade to the extent of 2,691.6 cubic yards, or
$408.74. We do not see how this can be true, for the contract-
ing officer found that as to Claim No. 2 under the first Board decision
the contractor was entitled to payment for the 2,691.6 cubic yards at
$0.40, a total of $1,076.64. There was, of course, an inherent dupli-
cation of quantities in that decision.. The contractor used borrow
from the shoulders for embankmentsinstead of excavating completely
to the bottoms of the cuts. When he finally completed excavating
the bottoms of these ditches he was apparently paid for such excava-
tion, which should have appreximated 2,691.6 cubic yards. The Board
held that he should also be paid for the borrowed material, because
-of Mr. Henly’s testimony to the effect that the material in the ditch
bottoms was unsuitable for use in embankments.

The Government has moved that an additional hearing be held in
" this appeal, for the purpose of determining the amount of increased
costs, if ‘any, that were experienced by appellant ‘as a result of the

2 Henly Conglruction Compeny, IBCA-185 (February 23, 1960), 67 1.D. 44, 61-2 BCA
par. 8239, 2 Gov. Contr, par. 198.
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change to the econ—grade method of construction. Appellant has now
objected to a further hearing because of additional expenses and delays
. which would be incurred.

Although it is difficult to resolve all of the facts, the Board finds that
it is possible to do so without a further heamng, by analysis of the
administrative record, to the extent required to bring about an equi-
table adjustment of the contract price pursuant to the Changes clause.
Accordingly, the motion of the Government that another hearing be
held is denied.

Appellant’s request for reconsideration is based on the alleged
inadequacy of the amounts allowed by the Board. It is urged that the
allowances for increased cost of the change be based on appellant’s
total costs and the loss is sustained in the performance of the contract.
This was discussed in the Board’s decision of December 7, 1961, and
we believe that there are ample reasons for not using the total cost
method of computing an equitable adjustment in this case? As one
example, several large scale operations were conducted under this
contract, in addition to the portion in dispute.

However, the Board considers that one point made by appellant
is well taken. In computing the increased cost of excavating the
prism sections in fill embankments, the Board considered only the
excavation of fill quantities, and did not apply the inecrease of $0.20
per cubic yard to excavation in natural ground below fills. Appel-
lant’s brief states that a total of 106,809 cubic yards were so excavated,
but we believe that this figure is erroneous. Re-excavation in fill areas
did.not begin until August 1957. The “Record of Excavation Items
Included for Monthly Payments” (Government’s Exhibit No. 2 in

- the record of the hearing of November 1959) shows that a net total
of 44,741 * cubic yards of excavation of all types of classification was

8 H, R. Henderson & Compaeny, ASBCA No. 5146 (September 28, 1961), 61-2 BCA par.
3166, 4 Gov. Contr. par. 47. Of. Western Conirecting Corporation v. United States, Ct.
Cl. No. 34455 (December 3, 1958) ; Flore Construciion Company, IBCA-180 (June 30,
1961), 61-1 BCA par. 30817 Caribbean Construciion Corporation, IBCA-90 (Supp.) (Sep-
tember 22, 1959), 66 I.D. 334-38, 592 BCA par. 2322, 1 Gov. Contr. par. 666. See also
Fred H. Hicks Construction Company, IBCA-271 (Qctober 20, 1961) ; Leke Union Dry-
dock Company, ASBCA No. 3073 (June 8, 1959), 59—1 BCA par. 2229.. ’

+This figure inch}des a net yardage of 10,814 credited to the month of August 1958.
No lateral excavation was performed in July 1958 although the advance pay estimate for
July projected 15,363 c.y.. This resulted in a net debit for August of 4,549 c.y. as shown

.in Government’s Xxhibit No. 2; hence, 10,814 c.y. must have been actually excavated in
August.
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performed by appellant in laterals from August 1957 to the end of the-
contract. - This amount was exclusive of re-excavation in fill enibank-
ments, for which the Government refused to pay at that time. No-
other cxcavation in natural ground below fills could have been per-:
formed until after the fill embankments had been placed. Also, any-
possible lateral excavation during this period in euts or thorough
cuts must have been of little or no mgmﬁcance, for the econ-grade was
completed the first of July 1958. ’

" Appellant is entitled to have the increase of $0.20 per cubic yard
applied to the excavation of natural ground below fills, since that:
material was just as much involved in the construction of the laterals:
in the econ-grade as was the material directly above it in fill areas:
Accordingly, the Board holds that appellant is entitled to additional
compensation in the amount of $8,948.20 for excavation in natural
groind beneath partial fill embankments. :

- Appellant’s 'argimlents' concerning the quantities of excavations:
performed have not persuaded the Board of error in its finding that
75,417 cubic yards of material (as shown by the haul shebts Whlch
itemized the areas of shortage) were placed in the fill embankments..
The “rule of thumb,” of one-half cubic yard of content per linear foot
of all laterals, referred to in appellant’s last brief, was a measurement:
used. by appellant in attempting to establish its claim. The Board
used it as a means of establishing the error in appellant’s ougmal
-estimates of the quantity of unpaid re-excavation from’ fill embank-
ments, which appellant at that time elaimed to be 115,965 cubic yards.
The Board has no quarrel with rL};)};)ellzmt’s present calculation of
119,958.9 cubic yards of cubic content in all lateral and wasteways as
compared with the 105,600 cubic yflrds computed by rule 6f thumb for
the entire job, but neit‘her of these figures are determinative of any
accurate conclusions as to the correctness of the 75417 cubic yards
placed in fill. embankments. A '

The Board takes this position for the reason that, in attemptmo to
show that the Board’s figures are short by 99,401 cubic yards in the
total excavation 'quantities (and that 99,401 cubic yards must, perforce,
be added to the 75,417 cubic yards found by the Board to have been
placed in a1 embankments), appellant has disregarded ‘entirely its
calculation of 77,625 cubic yards of excavation Whlch were wasted (or
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used to strengthen embankments at the ends of cuts) as being unsuit--
able material for fills, or as being too far distant from shortage areas.
to permit economical hauling.

The quantity of 75,417 cubic yards, having been established by the.
haul sheets as the quantities required for fill material in shortage areas.
is, therefore, the best evidence as to the volume of the fill embankments,
in the opinion of the Board.

Appellant also urges, that if the record of 75417 cubic yards is
accepted, then the shr inkage factor of 1.33 should be applied for pay
purposes. At the hearing in Novermber 1959, Mr. Byron Boston, the
Field Engineer in charge of the job testified °®

Now, the fill material was fixed with the shrinkage factor of 1.33. In other
words, any fill will compact whenever equipment rolls over it so you have got to.
have a shrinkage factor and we made it at 1.33 shrinkage factor..

This was for the purpose of measurement of material for payment,.
as testified to by Mr. Boston just prior to the quoted testimony. Also,
at page 225 of the Transcript, Mr. Boston testified that the factor of

1.33 had no bearing on the amount of excavation that the contractor- -
‘would be paid for; that the compacting of fills was the place where it
would have a bearing ; and that the compacting of fills was not in issue..

Ttem 4 of the contract schedule, “Excavation from Borrow,” repre-
sents material clearly used for fill embankments only. The final pay-
ment estimate shows the total quantity of borrow to be 25,521 cubic
yards, and this is.a portion of the 75,417 cubic yards placed in fill
embankments. The payment shown totals $10,208.40 at $0.40 per-
cubic yard, without application of a factor of 1.83. Paragraph 50(b)
of the Special Conditions permits measurement for payment of borrow
either in excavation or in embankment, with the application of a fac-
tor to the latter method. Hence, we must conclude that measurement
of borrow for payment was made in excavation, in order to arrive at
25,521 cubic yards of borrow, so that the factor of 1.33 may not be.
apphed to borrow.

A similar conclusion cannot properly be reached as to the remainder-
of the 75,417 cubic yards required for fill embankment, although the.
total quantity of ezcavation, common, for laterals and Wasteways‘
(238,397 cubic yards) must have included this remainder of 49 ,396
cubic yards of fill required for shortage areas. -The total of 938 397“1

5 Transeript, page 171 (hereafter referred to as Tr, —).
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cubic yards was paid for without application of a factor, at $0.40
per yard or $95,358.80, for the factor of 1.38 was not applicable to
excavation as such, according to Mr. Boston’s testimony.

The correspondence between the parties in early 1958 ¢ indicates
that the shortage areas reflected in the haul sheets were compiled on a
detailed and itemized basis and consisted of more than 200 individual
" and separate shortage areas. It does seem logical that these areas
would be computed as a total and appreciated in the total quantity by
the 1.33 shrinkage factor. However, of this total the borrow quantity
has been demonstrated as having been measured from excavation so -
the remaining quantity subject to that factor is 49,896 cubic yards.

- We find that the shrinkage factor of 1.83 has not been applied to
the 49,896 cubic yards remaining after deducting 25,521 cubic yards of
borrow, and that appellant is entitled to have the incredse of $0.15 per
~ cubie yard for constructing the econ-grade, allowed by our decision
of December 7, 1961, applied to the added quantity of 16,465.68 cubic
yards, which is the additional volume created by the 1.38 factor. This
produces ‘additional compensation to appellant in the amount of
$2,469.85.

“Conclusion

Upon reconsideration, the decision of the Board dated December 7,
1961, is hereby modified to include the additional sums of $8,948.20 rep-
resenting additional compensation for excavation in natural ground
below partial fill embankments, and $2,469.85 for additional compensa-
tion in the construction of the econ-grade. This bringd the aggregate
amount awarded to the contractor, as a result of the Board’s decision
‘of February 23,1960, to $26,743.07. Except as so modified, the decision
of the Board dated December 7, 1961, is hereby affirmed.

Tuomas M. Durston, Member.
I concur: '

Joux J. Hy~us, Member.

Pavr H. Ganrtr, Chairman, disqualified himself from participation
in the consideration of this appeal (43 CFR 4.2).

¢ Appellant’s Iettér ofb February 7, 1958, with enclosures (Exhibit No. 18 of Findings
of Fact and Decision dated October 7, 1958),
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IA-1110 Decided May 7, 1962
Indian Lands: Acquired Lands

‘Where an Indian acquires lands subject to. the restriction that such lands
cannot be sold or alienated without the consent of the Secretary of-the
Interior, pursuant to those terms in the deed and the pertinent Depart-
mental regulations, an attempted sale of the lands in State Court guardian-
ship proceedings would pass no title without the reqmred approval or
removal of restrictions by Departmental officials. :

Indian Lands: Acquired Lands

‘Where Indian lands are sold in violation or apparent disregard of restmctlons'
placed on the lands when acquired, the Government would not be required,
as a prerequisite to enforcing the restrictions or to. cancel the sale, to
return any consideration paid for the lands.

'APPEAL FROM THE COMMISSIONER OF INDIAN AFFAIRS

Raymond F. Gray, now deceased,’ filed an appeal from a decision
by the Commissioner of Indian Aﬁan‘s, dated May 6, 1959, which
had affirmed a decision by the Area Director, Bureau of Indian
Affairs, Billings, Montana, dated February 6, 1958, refusing to issue
an order removing restrictions on certain lands purchased for or on
behalf of Lucy Pluffe Kenmille, a Flathead Indian. It appears that
Mr. Gray acted as guardian of the estate.of Lucy Pluffe Kenmille,
and his sale of the lands in question, as guardian, was confirmed on
January 8, 1957, by the District Court of the Fourth Judicial District
of the State of Montana, in and. for the County of Lake. . The con-
sideration for the sale, $1,200,% apparently was paid by the purchaser
of the lands, Mr. R. A Nadra.u, reported to be a. non-Indian, and
the appellant claimed that the proceeds of the sale were used for the
benefit of Lucy Kenmille. Accordingly, in his appeal to the Secre-
tary of the Interior, the appellant asked for (1) a removal of restric-
tions from the lands, after which appellant apparently would execute
a conveyance to Nadrau, or, in the alternative, (2) that the funds
paid by the purchaser and alleged to have been expended by appellant
on Lucy Kenmille be returned to the purchaser of the lands.

The lands in question constitute Lots 9, 10, and 11. of Block “C ”
in Glacier View Addition to the Town of Ronan, Montana, Lake
County, Montana By a deed executed on April 21, 1953, approved

1By a letter, dated January 12, 1962, addressed to the Honorable Mike Mansfield and
referred to this Department, the widow of the appellant is regarded as having- joined in:
the appeal, and the action taken. in. the present decision also will:be deemed to apply to
her on behalf of the appellant. ;

2 This price appears to have been above the appraised value of the lands, since an ap-

Dbraisal by Bureau of Indian Affairs’ realty officials about a year later fixed the valuation
at $1,000. .

69 1.D. No. 5
642841—62——1
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by the Area Director on ‘August 6, 1953, title to the lots was taken
in the name of Lucy Pluﬁe Kenmllle but with the followmg :
restriction :

® % % gubject to the condition that for a period: of ten: years:from the date

of this- deed, but not thereafter, no.lease, deed, mortgage, power of attorney,
contract to sell, or other instrument affecting the land herein described or
the title thereto, executed during said period of ten.years, sh_all be of any
force and effect or capable of confirmation” or ratiﬁcation,, unless made with
the eonsent of and approved by the Secretary of the Interior.
Moreover, the deed also containg a provision that the Indian pur-
chaser of the lots desired to make such purchase with funds derived
from her restricted lands, which statement is corroborated by the
record that:the consideration for the Indian’s purchase: of the lots
was trust or-restricted funds of such Indian.. The appelant appar-
ently has not questioned the validity of the restrictions placed in the
deed, which restrictions effectively prohibit alienation. of .the land
Wlthout the approva,l of the Secretary of the Intemor, or his author-
1zed representative.®

“We have been: unable to determine from our record that the State
¢ourt was aware that it was confirming an attempted sale of restricted
Indian land. By letter of July 5, 1956, the appellant natified the
Superintendent of the Flathead Indlan Agency of his appointment
as guardian. While stating in that letter that he would endeavor to
sell the property, the appellant stated also that he would submit to
the Superintendent’s office “any offer that I may receive for the prop-
erty and I will not attempt to sell the property unless the purehase»
price has been approved by your office.” :

In a letter to the appellant, dated January 17, 1957 the then
Superintendent, Mr. Forrest R. Stone, stated that hlS understandmg
of the gudrdianship in question was that appellant had been desig-
nated guar rdian of Lucy Kenmille's estate “only for nontrust property
in which she may have an interest.”: Certainly, this alone would con-
stitute a disavowal of allegations by the appellant that the guardian-
ship proceedings were instituted at the request of the agency officials,
and for the purpose of effecting a disposition of the restricted lots
included- in ‘the-.deed’ to Lucy Kenmille.* Lwter, and apparently
without having given the Superintendent the advance information he
said he would furnish, the appellant addressed a letter to the Flathead
agency on February 18, 1957, advising of the oua,rdianship sale of the

35’1mde/rland v, United S’tates, 266 U.8. 226 (1924) 5 Umted Stwtes v Brown, 8 I“ 2d
564 (8thiCir., 1925), cert. denied, 270 U.8. 644,

" Neither: did Mr, Stone’ change his position in that respect because in'a subsequent

Ietter, dated February 11, 1958, addressed to the Area Direetor, the statement is' made

of ‘the'“need to ‘correct the statement of Mg. Gray that I authorized him ‘to sell restricted

" trust property and account for the proceeds through the State courts . . . I was hot aware.

of Mr. Gray having started proceedings in the state courts for the disp051t10n of ‘this

property 2
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lots, and requesting the removal of restrictions on those lots. - In his
letter of reply; dated February 18, 1957, former Superintendent Stone
indicated that the matter would be given immediate attention, but
the fact was then impressed upon the appellant that “restricted or
trust property cannot be sold, encumbered or have any hens acramst
it, while it remains in this status * * *2
While the apphcatlon of Lucy Kenmllle for the removal of restric-
tions from her purchased lots apparently had the initial sanction of
the Supellntendent’s office, upon its referral to the Area Director, that
office disapproved the application and returned it to the Superintend-
ent on June 25, 1957. The reason given for disapproval, as stated in
“a letter, dated November 7, 1957, from the Superintendent’s office to
“the appellant was that Luey Kemmlle s ability to handle the saleof
“the property was questlonable, and that the justification: for the re-
strictions in the deed she received to the lots 'was ‘her mablhty to
manage her property without supervision. : -
Incidentally, the State court guardianship proceedmgs, mcludmg
" the guardian’s'sale, cannot be régarded as having properly met all of
“the requirements specified  undér the Montana ‘code:*: "Apart from
‘this, it is clear that such proceedings in the State court cannot.effect
& disposition or sale of the restricted lots of Lucy Kenmille. - The
‘manner in which such a disposition can validly be made is stated in-
- the deed under which Lucy Kenmille acqulred the lots;the restrictive
provisions ‘of which speclﬁcally prohibit-any alienation of"thelots
except with the approval or consent of the Secretary of the. Interlor,
“or his authorized representative. Moreover, until such consent:is
 obtaiiied, pursuant to such regulations as were prescribed, a purported
purchaser of the restricted lots involved: could obtain no title.* The
fact that action by the Secretary or'his authorized representative.is
 essential was rééognized by the appellant, who, throughout the course
“of his activities and ‘appeals in the present matter, had continued to
* request the removal of restrictions from the lots in question.’
The manner in‘which the removal of restrictions requested by the
' appe]lant could have been -accomplished in the present case was: ‘speci-
“fied in the Departmental regulations on the subject.® As stated in thJs
5'he varlous appalent defects in the guardianghip procéddings ate meptmned m detall
in the dec151on of” May 6, 1959, “of the Comnussxouer of Indian Aﬂ.”au-s .
€ Railey 'v. Bamster, et al 200 F. 2d 683 (10t Clr 1952) Umted States .- Broum
supre, note ‘3. :
7 Along the saie’ line; the'purchaser of the lotsat the guardlansmp sale, R. AL Nedrau
X appareutly hag made inquiry of the ageney officials, based: ‘upon then' reply ‘to him-of May
12, 1959, ‘as to when he may pbtam title to the lots 1n questlon Mr Nadrau ‘is not a
party to the present appeal .
825 °CFR, 1956 Supp., 241. 49 and 25 -CFR 121.49 (1958 -ed.) “Pmcedum for remomng
N Test zctwns “An Tndian ‘may-apply for the removal of restrlctlons from land adquired by
purchase, exchange or ‘gift, and ‘devised and mherlted“lnterests thepem, ‘Held under:an

instrument of conveyance which recites that the land shall'not be sold or alienated with-
-out the econsent or approval of the Superintendent, the Commissioner of Indian Affairs, or



52  DECISIONS OF THE DEPARTMENT OF THE INTERIOR (69 LD.

regulation, a showing is required that the applicant was competent
and capable of managing her own affairs, or that the removal of
restrictions was otherwise in her best interests. This was not shown
to the satisfaction of the Area Director, and he accordingly refused to
issue an order removing restrictions. No persuasive reason is presented
which would serve to question the correctness of the Area Director’s
decision, as affirmed by the Commissioner of Indian Affairs. The
restrictive clause in the deed of April 21, 1953, was specifically included
to preserve the Indian’s assets by investment of her restricted funds
in the lots covered by the deed. This type of restriction, on its face,
showed the inability of the Indian to handle her property without the
-control or supervision of a representative of this Department. More-
over, in his decision of February 6, 1958, the Area Director stated that
his finding of Mrs. Kenmille’s inability to conduct her own affairs is
fully supported by the view of the appellant himself, particularly as
expressed in his letter of November 19, 1957, to the Area Director.
i;'The need for preserving the control of officials of this Department
* over the restricted lots of Lucy Kenmille is demonstrated also by the
fact that the sale attempted through the guardianship proceedings
-apparently did not conform with another provision of the Depart-
mental regulations regarding the advertising and public sale of
restricted Indian lands.® Moreover, as stated by the Commissioner in
~ his decision of May 6, 1959, by such regulation, a negotiated sale would
- have had to come within one of the exceptions in paragraph (c),1i. e.,
“(8) a sale to a non-Indian, when the Secretary determines that it is
_impractical to advertise.” But the Commissioner then observed that
such a-determination must be supported by a showing that because of
geographic or economic isolation there is no competitive market for
the property, which apparently had not been shown.
As an apparent alternative to obtaining a removal of restrictions
. from the lands in question, the appellant contended that the proceeds
received for the lots at the guardianship sale, which he claims were .
expended on Lucy Kenmille, should be returned to the purchaser. In
. support of this contention-the appellant’s position is that the agency
officials knew of the State guardianship proceedings, and permitted
fhe Becretary of the Interior. An application for the removal of restrictions from such
land shall be filed with the superintendent or other officer in charge of the Indian ageney
or-other local facility having administrative jurisdiction over the land. - The application
shall set forth the experience the applicant has had in the transaction of his business
affairs and the reasons why a removal of restrietions is desired. If it appears that the
applicant is competent and capable of managing his affairs or that the removal of re-
. strictions is otherwise in. the best interests of the applicant, an order removing restric-
tions against alienation of the land may be issued * * *” .
? 25 CFR, 1956 Supp., 241.24, and 25 CFR 121.24 (1958 ed.), which require, among other -
things, advertising for at least 30 days prior to the proposed date for opening bids, and

‘an opportunity for the Indian:owner to request that the advertisement afford Indians of
certain classes the right to meet the high bid.
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appellant to expend the proceeds received from the sale in such pro-
ceedings. -The present record, mcludmg statements by the agency:
officials, do not support the appellant’s view that those officials gave
approval to the sale of restricted Indian property, and to the use-of
the proceeds from such sale. In fact, former Superintendent Stone
indicated theres was no authorization for the appellant to proceed
with the sale of Lucy Kenmille’s restricted property in State guardi~
anship proceedings, or for him to account on the basis of those pro-

ceedings,’® but cautioned the appellant that restricted or trust
property could not be sold, encumbered; or have any liens against it,
while it remained in that status. Consequently, it was for the pur-
pose of removing this inhibition to sale that the matter was presented
to the Area Director to consider removing restrictions from the lots.

In addltlon, Superintendent Spencer, Mr. Stone’s successor in office,.
stated in part to the ‘Area Director, by memorandum dated Decem--
ber 13,1957 :

There is no information in this office, as stated before, to indicate that Mr.
Stone requested Mr. Gray to apply for the appointment of legal guardian of
Mrs. Kenmille, nor is there anything to indicate Mr. Stone requested him to-
proceed with the sale of the lots and take the respons1b111ty for the expendlture
of proeeeds of sale * * *,

Thus, there is no basis which would impel favorable consideration
of appellant’s alternative claim that the proceeds from the guardian-
ship sale paid by the purchaser be refunded. There.is no indication:
that the Indian in the present.case has funds-which might be used to
reimbiirse the purchaser of the lots. In fact, the tendency of Lucy
Kenmille to dissipate her funds had served as the apparent basis for
the investment of some of her restricted funds in the lots in question,
upon which restrictions were then Imposed to preserve the property..
It is readily apparent, therefore, that incident to any dlspos1t10n of
those lots, the determination as to whether, or in what manner, pro-
ceeds from such a disposition should be expended was also a function
to be exercised by officials of this Department. Moreover, assuming
good faith, which is not established by the record, and an adequate
consideration, even such circumstances are immaterial where the Gov-"
ernment sees {it, as the present case seems-to require, to rely on re-
strictions placed on lands for an Indian’s protection.’* Neither is it
essential, in a case where Indian lands are purchased in violation or
apparent disregard of restrictions placed.on the lands, to return con-
31derat10n pmd asa prereqmsme toan actlon to cancel the sale BB e

'3 Supra, note 4. ) ) ’ o

i Heckman v. United States, 224 U. 8. 413, 446" (1912) 3 United States v. G’tlbertson,
et al, 111 F. 2d 978 (Tth Cir., 1940) ; United States v. Brown, Supra; note 3. -

12 Heckman v. United States, supra, note 11, where it was stated (page 4416)

“Where, however, conveyarnce has been made in violation of the restrictions, it is
plain that the return of the consideration cannot be regarded as an essential pre-
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In the circumstaneces, the Commissioner’s decision is affirmed, and
the appeal from that decision, herein considered, is dismissed.

Jomx A.CARVER, JE.
Assistant Secretary o f the Interior.

l’ATENT REQUIREMENTS OF THE COAL RESEARCH ACT, SALINE
WATER CONVERSION ACT AND HELIU IVI ACT.

Pa‘tents and Copynghts—Coal '.Research Program
_ Section 6 of the Coal Research Act of July 7, 1960 (74 Stat. 337, 30 U.8.C.
666) requires that patents- on inventions .resulting from Government-
financed research and development work under the Act be available to the
general public without royalty or other restriction.

Patents and Copyrights—=Saline Water Program
Section 4b of the Saline Water Conversion Act of September 22, 1961 (75
Stat. 628, 42 U.S.C. 1954b) requires that patents on inventions resulting
- from Government-financed research and development work under the Act
be available to the general public without royalty or other restriction.

Patents and Copyrights—Helium
Section 4 of the Helium Act Amendments of September 13, 1960 (74 Stat. 920
50 U.S.C. 16Tb) requires that patents on inventions resulting from Govern-
ment-financed research and development work under the Act be available
to the general public without royalty or other restriction.

Patents and Copyrights—~Coal Research Program
Section 6 of the Coal Research Act of July 7, 1960 (74 Stat. 337, 30 U.8.C.
666) requires the Secretary to take steps to assure that background patents
essential to the practice of patents or the use of processes resulting from
research and development contracts issued under the Act be available to
the general public on reasonable terms.

Patents and Copyrights—Saline Water Program
Section 4b of the Saline Water Conversion Act of September 22, 1961 (75 Stat.
628, 42 U.8.C. 1954b) requires the Secretary to take steps to assure that
background patents essential to the practice of patents or the use of
processes resulting from research and development contracts issued under
the Act be avaﬂable to the general public.on reasonable terms.

Patents and Copyrights—Helium
Sectlon 4 of the Helium Act Amendments of September 13, 1960 (74 Stat. 920,
50 U.8.C. 167b) requires the Secretary to take steps to assure that back-
. ground patents essential to the practice of patents or the use of processes
" resulting from research and development contracts issued under the Act be
available to the general publib on reasonable terms. e

requisite to a decree of cancellation. Otherwise, if the Indian grantor had squandered
the money, he would lose the land which Congress intended he should hold, and the
very incompetence and thriftlessness which were the occasmn of the measules for
his protection would render them of no avail # * %7 .

See also United States v. Gilbertson, supra,Anote 11.
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To: THE SECRETARY OF THE INTERIOR.
‘SUBJECT: PATENT POLICY OF CONTRACTS 'ExECUTED UNDER SALINE WarER CON-
VERSION ACT, COAL RESEARCH AND DEVELOPMENT ACT, AND Herivm GAs Act

Research and development contracts are presently being negotiated
pursuant to authority in the Saline Water Conversion Act * and Coal
Research and Development Act2 A major issue in the negotiations
has been the disposition of patent rights resulting from Government-
financed research and of patent rights independently acquired by con-
tractors and essential to the practice of processes to produce fresh
water from the sea and to convert coal to gasoline.” Some potential

- contractors under these acts have investments in prior research.?

On July 25, 1961, by memorandum entitled “Department Patent
Policy on Inventions Made During Work Performed Under Research
and Development Contracts,” and directed to the heads of bureaus and
offices of the Department of the Interior, I stated that it was “the
general policy of the Department of the Interior to take title to any
invention made by a contractor, except where it would be inequitable
for the Department to take title because of substantial independent
centributions made to the invention by the contractor.” With respect
to research conducted under the three acts in the title of this memo- .
randum I stated that “the contractor is also required to grant licenses
to the public at reasonable royalties.” The memorandum of J uly 25
set no policy with regard to background patent rights.

Subsequently the Salme Water Conversion Act of September 22,
.1961 was enacted. Its legislative history clearly indicates that Con-
gress intended that patents resulting from government-financed re-
search be available without royalty or other restriction to the general
public. Becauge the language of the pa,tent provision in the Act is
nearly identieal to. the patent provmons in the Coal Research and
Helium Gas Acts, I have in this opinion not only considered the effect
.of the subsequent passage of the Saline Water Act on the validity of
the July 25 memorandum, but have also re-examined in greater depth
my position on the two earlier Acts.* These studies of the three Acts,
their legislative histories, and of government patent practices have
led me to conclude that all research and development contracts made
ander these acts must- provide that foreground patents be available

% Act of Sept. 22, 1961, 75 Stat. 628, 42 U.S.C. 1954.

= Act of July 7, 1960, 74 Stat. 336, 30 T.S.C. 661-668.

3In the discussion which follows the term *“foreground pa.teuts” refers .to. patents. re-
sulting from government financed research and “back ground patents,” to -those acquu'ed

and owned by the contractor.
4 The three patent provisions are in pari materla as W111 be discussed .in ‘more detail

. later in the opinjon. 'Under the doctrines of pari materia the meaning.of a later statute

can govern the construction of an earlier statute in pari materia. .See note 37 infra..
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without -cost to the public. I also conclude that the law precludes
you from contracting on terms which do not assure that background -
patents, when necessary to the practice of any process wholly or partly
developed by research financed under these acts, be available to the
public on reasonable terms.

FOREGROUND PATENTS
Sec. 4b of the Saline Water Act provides that:

All research within the United States contracted for, sponsored, cosponsored
or authorized under authority of this Act, shall be provided for in such
manner that all information, uses, products, processes, patents, and other
developments resulting from such research developed by Government ex-
penditure will (with such exceptions and limitations, if any, as the Secre-
tary may find to be mnecessary in the ‘interest of national defense) be
available to the general public. This subsection shall not be so construed
as to deprive the owner of any background patent relatmg thereto of such
rights as hemay have thereunder.®

Nearly identical provisions are contamed in the Coal Research a,nd
Helium Gas Acts.®

The decisive question is the meaning of “avalla.ble” as 11: relates to
“patents” resulting from Government-financed research. It has been
argued that patents are available if they are available at a reasonable
royalty. Close examination of the language of subsection 4(b) set
out above indicates that “available” as used in relation to patents
means available unconditionally. A patent is a grant of the right to
exclude others from making, using or selling the thing patented.”
It includes the exclusive right to license others to make, use or vend. it.®
“This right is judicially enforceable by suit (1) to enjoin an infringe-
ment and (2) to recover damages by reason of infringement.® These
remedies reflect the two major benefits deriving from patent owner-
ship: the monopoly or exclusive right, and the right.to a royalty or
financial compensation for use of the patented item by others.
 In essence; then, a patent is a right of exclusion with an anc‘illary
right to compensation for use. Retention of this ancillary right to
‘compensation by a contractor would mean that something less than
the patent was being made available to the public. ' Thus the full
patent would not actum]ly be avaﬂa,ble unless 1t were avaﬂable w1thout
‘restrietion.

- If Congress-had meant to prov1de that merely the- use of the
patented invention was to be available to the public, it neeéd not have
used the Word patents” in’ the act. The reqmrement that ¢ mforma-

5 Sec. 4b, Act of Sept. 22, 1961; 75 Stat. 628, 42 U.S.C. 1954b. '
| @74 Stat. 337, 30 U.S.C. 6663 74 Stat, 920, 50 U.S.C. 167b.

7 Pattérson v. Kentucky, 97 U.S. 501, 24 L, Bd. 1115 (1897).

'8 Park-In Theatres v. Paramou'nt Rwhards Theatres (D.C. Del) él i Supp 466 472
® 35 U.S.C. 288, 284. v
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tlon, uses, products, processes *oE and other developments” be

available would have assured the a,vallablhty of the use of the patented

invention. By including the word “patents,” Congress indicated its

intention that something more than the use of the invention, to wit the

full patent, should be available to the public.

From the legislative history it is apparent that the Words “patent”
and “available” were not Joosely used here to effect an unintended
result. An examination of prevailing patent policies in the Executive
Branch, of the legislative history of the Acts, and of other statutes in
parl materia indicates that Congress fully intended foreground
patents to be available to the general public without restriction.

Government Patent Policy

Any 1nqu1ry 1nto the meaning of the patent clauses of the Sahne
Water, Coal Research, and Helium Gas Acts must be set in the context.
of over-all Government patent policy as known to Congress at the

time it enacted those statutes. Congress, over the past two years, has - -

been conducting a major examination of Government patent policy.
Bills were introduced in 1960 by Senator Joseph C. O’Mahoney. (S.
3156 and S. 3550) and in 1961 by Senator Russell S. Long (S. 1176)
and Senator John L. McClellan (. 1084) to establish a uniform patent
policy with regard to inventions arising out of work financed by the
Federal Government. The hearings and studies of the Subcommittee
on Patents, Trademarks and Copyrights of the Senate Coxmmttee on
the Judiciary have revealed that there are many different patent pol-
icies followed by the various governmental departments and agencies.®
As stated by Senator Long on the Senate floor, Ma,y 3, 1960:

There is no one Government patent ‘policy. Various Federal agencies and

" departments have sharply varying policies with regard to taking title to patent-
able inventions made under research and development contracts with private
organizations. The law requires that the Government take title to all inventions
resulting from . Government-financed rtesearch; .as in the case of the. Atomic
Energy Commission, National Aeronautics and Space Administration, and the
Department of Agriculture. Congress created this policy by statute Other
pol1c1es go to the extreme of automatmally giving away all commercial rights
t0 the firm domg research as in the case of the Department of Defense, the Post
Office Department, and the’ 'National Sciénce Foundation. This type of policy

has been adopted wherever administrative discretion was permitted.®

The patent policies followed by the Department of Defense and the
Post 'Oﬂice-Depa,rtment are not prescribed by statute. The Na‘tional

10 See the Prelimmary Reports of the Subcommittee on Patents, Trademarks and Copy-
rights of the Committee on the Judiciary, U.S. Senate, 85th Congress, 2d Sess. pursuant to
S. Res. 236, 86th Cong. 1st Sess. pursuant to 8. Res. 53, 86th Cong. 2d Sess. pursuant to
. 8. Res. 240, dnd 87th Cong Ist Sess. pursuant to 8. Res: 55 ; and Hearings of the ‘Siub-
commxttee, 86th Cong. 2d Sess: pursuant to S Res 240 (19160), and 87th Cong. 1st Sess.
pursuant to S. Res. 55 (1961).

1306 Cong. Reec. 9216,

642841—62———2
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Science Foundation, however, operates under a statute requiring that
each research contract “contain provisions governing the disposition
of inventions ‘produced thereunder in a manner calculated to protect
the public interest and the equities of the individual or organization
with which the contract or other arrangement is executed * * #712

. The Atomic Energy Act and the Space Act have sections which pro-
vide that the Government shall take title to patents on inventions
arising from Government contract research. The agency may waive
the Government’s claim to the invention in such circumstances as the
agency deems ‘appropriste’* or upon a determlnatlon “that- the 1n—
terests of the United States will be served thereby.” '

The Depa,rtment of Agrlculture conducts a number of research pro-
grams under various laws. A major program is performed under the
Research and Marketing Act of 1946, which prov1des as follovvs for
the two areas of research authorlzed by the Act® ; :

Any contracts made pursuant to thls authorlty shall contam requu'ements

ded1cat1on ass1gnment to the Government or such’ other means as the Secretary
shall: determme ; o o o TR NS ST
Any contract made pursuant to th1s sectmn shall contam requ1rements making
the result of such research and 1nvest1gat1on avallable to the pubhc by such
means as the Se(netary of Agrlculture shall determme

These prov131ons are. 1nterpre ed_ as requlnng a WorldW1de a‘, s1gn-
ment to the Government of the patent mghts to inventions arising.out
of contract research 1 Other research hE) performed by. State ‘agri-
eulturel experlment statlons, ﬁnaneed 111 part by Federal funds under

ments, the Department allows dlSPOSItlon of proprletary rlghts in
accordance with State law or pohcy DR

' The Veterans. Administration is, governed in its resea,rc ), in the field
of prosthetic devices by a statute providing that “the Administrator

may: make a,vallable to any person the results of h1s research s
. [Itehcs supphed] : o

Pursuant to. th1s provision . somet1mes the Government takes tltle,
sometlmes the oontra,ctorr “In the latter situation it is prov1ded that
the contractor must. give.a, royalty-free license to. anyone. designated
by the Veterans:A dministration. - Inrecent testimony, representatives
of the Veterans Administration indicated that no one had ever received
a. royalty.on a patent. growing out.of one of their contracts; so that

.- 1264 8tat. 154, 42 U.8.C, 1871,

. 60 Stat. 768 68 Stat. 944, 42 U.8. C 2182

. 472 Staf. 435,42 U.8.C. 2457, -
.60 Staf. 1084 7. U.8.C. 42’(1(&) B 60 Stat 1090 T USC 1624 : ]
.- 38 Hearings, 87th Cong, 1st Sess.,. note 10, supra Pt. 2, p. 323——S1:atement of W D

Maclay, Assistant Adammstrator, Agrxeultural Research Serwce (1961). .
17 24 Stat. 440, 69 Stat. 671, 7 U.8.C. 361, et seq. N
872 Stat. 1116, 38 U.S.C. 2186.
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there had been no occasion to order a company to issue & royalty -free
license. In one instance the VA has executed a contract which allowed
the contractor to retain title with a royalty-free license to the Govern-
ment and no restrictions on licensing to the public.2®
The Department of Health, Education and Welfare is governed by
no statutory provisions on patent policy. Tt has generally, though,
followed a policy of taking title to patents arising from Government-
fihanced research with two exceptions. Grants to or contracts with
nonprofit; institutions allow the institutions to retain patent rights so
long as they are made available to the pubho without unreasonable
restrictions or excessive: royaltles In cancer chemothierapy industrial
research contracts, however, provision'has been made to leave title with
‘the contractors because contractors claimed a strong background posi-
‘tion and demanded title as a pmoe of their participation. The Govern-
‘ment rétains maroh—m rights in the event that the contractor ‘does not
make the invention available in adequate quantities at a reasonable
prlce Partly as a result of the Department’s patent t1tle dlﬂioultles
" in cancer chemotherapy, in 1960 it was trying’ to av01d research con-
‘tracts and use only grants in the future 207
It would appear that (except for the National Smenee Foundatlon)
K Government ‘patent policy has faller 1oose1y into a pattern relate’ to

the function of the research. The research. and development programs

of the Defense and Post Office Depa,rtments are aimed at proeurement
fof improved. hardvvare or development of 1mproved processes for use
by the Government 1tse1f The contractors are allowed to take t1tle
to patents with a royalty-free lloense tothe’ Umted States.”
. In the AEC and NASA, mixed situations are plesented B th are
concerned with procurement of hardware :and, development .of proc-
-esses incidental to-the -furtherance of: governmental prograins, e. g
atomic military development and military development of spice.

Both also conduct research for:the:general welfareof the public;e.g.,
medical and commercial uses of ‘atomic energy, communications sat-
‘ellites, ete. Under: the statutes described above, title to pa;*tents is
taken by the: G‘rovernment but this rlght mey be Wa,lved in eertam
circumstances. - ' > : '

The Depa,rtrnent of Agrleulture oonduots research for the purpose,
of benefiting the agricultural industry. Under the Research and Mar-
keting Act, the Government must take title to patent: rights, and no
“provision:is:made for waiver of the Government’s interest- 5

1 Hearings . before the Subcomm1ttee on Patents, Trademarks and Copyrlghts of the .
Committee on the Judiciary, U.S. Sepate; on §.:3156 and S.: 3550 86th’ Cong, 2d- Sess,
- pp.;106-121,-and Hxhibit No. 6;thereto (1960).

20 Hearmgs note: 19, supra, at pp. 62 and 85; Patent Praetlcee of the Department of
Health, Bducation..and. Welfare, Preliminary Report of the Subcommittee. on. Patents,
Trademarks and Copyrights of the Committee on the. Ju6101ary, U.8.. Senate 86th Cong,
1st Sess, (1960). Lo o . ol .
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HEW has adopted. a policy of retaining title to patents in most cases
in the absence of any statutory direction. The purpose of its research,
too, is direct benefit to general public, with little concern with pro-
curement of invented items for Government use. The same is generally
true of VA prosthetic device research, except that the applicable stat-
-ute provides that the Administrator may make results of the research
available to the public.

‘The late Chairman of the Government Patents Board Benjamin
B. Dowell, recognized that the agencies in which most inventions
.occur have widely different interests in the use of such inventions
:and fall into what he called the “procurement group” and the “public
service group,” defined respectively, as follows:

© (1) those concerned primarily with the procurement of new and better items
.of material and equipment for their own use * * *, and (2) those concerned
.pmmanly with the development of new items and 1deas that would advance the

national economy and welfare which they may dedicate to the pubhc for
‘free use. .. 2

The major exponent, of the license policy, the Defense Department, '
iecogmzes the difference between procurement research and pubhc
service research by providing that: _

..~ Likewise, the Government may obtain title in recognition of the overriding
‘public. interest in inventions in fields relating to the health and safety of the
publie, if their availability for public use will not depend on patent incentives.®

Three administrators of patent policy from the Defense Department
-commented recently in an article in the Federal Bar Journal ** that:

In fields vitally and immediately affecting the public welfare, such as broad-
scale penicillin research, weather control, or water desalinification, inventions
mgy be made of such great importance that they will be brought to the point of
‘ready availability for public use without depending in any way on patent incen-

.-tives.” Title in the Government would be a recognition of this overriding pubhe
“interest.

- The general pattern found in a study of the policies followed by
‘the various departments and agencies of Government, is that in
:research for procurement of commodities or processes for Govern-
ment use, the title to _patents is usually retained by the contractor,
dependmg on special circumstances which include adherence to his-
-torical attitudes within the particular department or agency. Where,
however, the research is for the purpose of developing inventions in
-furtherance of the public welfare the departments and agencies
almost unanimously provide that the patents must be. made avallable
to the public without royalty.

. The purpose of saline water research and coal research is to ﬁnd
-and perfect methods and techniques in furtherance of the public

# Hearings before Subcommittee No. 8, Committee on the Judiciary, House of Repre-
: sentatives, March 8 and April 25, 1958, p. 22
2 Armed Services Procurement Regulations, Sec. 9-107.1.
= Vol. 21, No. 1, Winter, 1961, p. 56.
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welfare, i.e., in the ‘one case to make provision for future anticipated
water shortages and in the other to develop markets for coal and
thereby relieve depression in the coal-producing sections of the coun-
try. Even without an expression by Congress, therefore, these pro-
grams, in the context of general Governmental policy, would seem
to require that the Government take title to patents developed by the
Tesearch it finances. _

A study of the legislation and its history’ ‘confirms that Concress,‘
mindful of the policies prevailing in the executive departments and’
agencies and doubtless cognizant of the dangers of permitting admin-
istrative discretion, provided that patents developed by federally
financed research in the fields of saline water, coal and helium are to
be made available to the public without royalty or other restriction.’

Legistative History

Coal Reseorch and Defvelopment Aect

. The purpose of the: Coal Research and- Development Act of 1960
was stated by Representatwe Ken Hechler in House debate on the
bill, as follows: o = o

At the present time over 95 percent of our coal mines have no facilities and
little or no money for coal research.. Under H.R. 8375 the Secretary of the
Interior would contract for:and coordinate. research to.be done mainly by
organizations -other than the: U.S. Bureau of Mines, such:as industrial trade
associations, - educational institutions, state—operated research facilities, and

other recogmzed research groups. The public ava11ab1hty of the practical,.
coordmated future findings of such research 01gamzat10ns are ‘very important
to-all of ‘us and to- future’ generatlons in terms of the expanded economm?
growth and defense of our country.” : :

A .similar bill had passed: both hou.ses of ConO'ress in. 1959 but
had'-been -vetoed by ‘President Eisenhower because it -established a.
separate. coal research agency outside the Department of the Interior.
The vetoed bill contained the same . patent prov1s1on as the bill
enacted in 1960.

Senator Robert Byrd of West Virginia, one of the authors of the-
Senate: version (S. 49) of the vetoed bill, testified before the Sub-
committee on Minerals, Materials and Fuels of the Senate Committee
on Interior and Insular Aﬂ:’a.lrs on June 10, 1959, and eXplamed the
patent provision thus: '

A1l information resulting from the contracts and othermse, 1nc1ud1ng patents,r
would be in the public domain.*®

- The Senate Report on the House version of the Vetoed bill, contam{
ing the same patent prov151on, stated that:

- 24106 Cong. Rec. 2531. ' : ;
2% Hearings before the Subcommittee on. Minerals, Materlals and Fuels of the Commlttee;

on Interior and Insular Affairs, U.S. Senate, on 8.49 and 8. 1362, 86th Cong., Ist Sess.,
p. 20.
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No research would be undertaken or conducted unless the mformatlon devel-
oped therein would become available to the public. 2

‘Both this report and the later House and Senate reports on the bill,
which was enacted in 1960, state:

Since much- of the research worlk carried on by such (large) companies is for
the purpose. of -gaining -competitive advantages, the technical knowledge and
beneﬁts gained from such research activities ordinarily do not become available
to others es they would if conducted by e Government agency 2 (Italics
supplied)

This legislative history of the Coal Research a,nd Development Act
indicates the Congressional intent that federally financed patents and
research mformatlon be available to the public Wlthout payment of

royalties.

Saline Water Act

The Saline Water Conversion Program was first authorized by the
Act of July 3, 1952.2 The Act, among other things, empowered the
Secretary to conduct research and technical development work by
means of contracts.and grants. No provisions were made in this Act
or in later amendments for disposition of patents resulting from such

contracts and grants.?®
“In September of 1961, Congress passed a new saline water conver-

sion act to expand.and:extend the program: The House passed its
version of the Aet, H.R. 7916, without a patent provision on August
21, 1961. During the debate preceding passage, Representative Chet
Holifield raised the patent question and.was answered by Repre-

sentative - Wayne Aspinall, Ohalrman of the House Interior and

Insular Affairs Committee:

My, Holifield. . ..". I want to ask the gentleman this question: There will be a
great deal of money spent.on research and development, most of it in the basie
science, some of which involves research and development, together with. the
development of machmery and hardware of different kinds. Is it the intent of
the gentleman and his committee that where moneys are spent for these types
" of hardware, machinery, and different types of things which will be developed
under this program, this will be made available to the people of the United
States without placing dpon them patent royaltiés and things like that?

Mr. Aspinall. As far as the particular bill is concerned now under considera-
tmn, that was not taken 1p, but the gentleman from California knOWs how I feel
about that., I am wholeheartedly in support of that program. We ‘have pro-
tected the public wherever pubhc money is spent and it will-be our purpose to

do so here.

28 8, Rept. No. 559, 86th Cong., Ist Sess., p. 2. ' o '

.21 8. Rept. No, 559, 86th Cong., 1st Sess., p. 5, H. Rept. No. 1241, 86th Cong., 24 Sess.,
. 7 8. Rept. No. 1494, 86th Cong., 2d Sess,p 5. .

23 66 Stat. 328, 42 U.8.C. 19511958,

2 Aet of June 29, 1955, 69 Stat. 198, 42 US C. 1952, 1953,, 1958 Act of- September 2;
1958, 72 Btat. 1706, 42 U.8.C. 1958a—-1958g. The 1955 amendment did provide that re-
sult§ or: mforma_txon developed in connection with Government financed foreign' research
‘be available without cost to the program in the Umted States herein authorized.” -
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Mr H ohﬁeld I hope the gentleman W]ll follow along that phﬂosophy, because
under the traditional patent rights of the people of the Umted States, he Who
has research and development is entitled to the patent involved. In this in-
stance if the Government of the United States pays for it ‘the people of the
United States should have it without regard to having to pay patent royalties
to individuals who may beé fortunate enough to get a Government contract.®

Representative Aspinall later took part in the conference comm1ttee
deliberations which produced the Actin its final form.

The day after H.R. 7916 passed the House, the Sehate Interior and
Insular Affairs Committee held a hearing on four bills also designed
to expand and extend the saline water conversion program—S: 21586,
S. 22, S. 100, and S. 109. The Committee indefinitely - postponed
action on the latter three bills and acted on S. 2156. Senator Long
of Louisiana appeared before the Committee during the hearing and -
proposed an amendment to S. 2156 to include the patent provision
~ which the present Act contains. After pointing out that the language
of his proposal was identical to the patefit language in 8. 109, 1ntro-
duced by Senator Clinton Anderson, he smd ‘

If we are going to spend large amounts of Federal money to develop somethmg,
I think it should be available for the beneﬁt ‘of all the people rather than have
. to pay very high ‘royalty fees or even put a ‘contractor in position so that he

could veto' the rights of that to be used for the general pubhc by other con-
tractors, or by other levels of govermnent . .

Addressmg Chairman Anderson, Senator Long said:

You were the man who made the fight to rétdin in the Space Act the require-
ment that NASA could not give away patent rlghts unless it found it to be in the
national interest to do so. It is not-as strict a prov1smn as you have authored
as the chairman of thls committee in other respects.®

Only if “available” means availablewithout cost does Senator Long s
comment make sense. The Space Act allows the NASA to waive its
rights in favor:of the contractor. The patent provision in S. 109,
authored by Senator Anderson as Chairman of the Senate Interior and
Insular Affairs Committee, requlred that patents be made “available”
to the public. There was no provision for waiver of Government
rights. This was 1dent1ca1 to_the patent clause finally. included in
the Act.

During debate on S 2156 after 1t came out of comm1ttee, Senator
Gordon ‘Allott of Colorado questioned the wisdom of the patent pro-
vision, assuming that under its terms the Government would be re-
qulred to take title to all patents: developed under Government
reséarch and development contracts: ~ '

“If ‘we follow the amendment hterally, we' ereate a sﬂ:uatlon in which d com-
pany which has already devoted its best research talen_t to.the development of a

3 107 Cong. Ree. 15470, Aug. 21, 1961.
31 Hearings before the Committee on Interior and Insular Aﬂ’an‘s, US Senate, 87th
Cong., 1st Sess, on 8. 2156, §. 22, 8. 100, and 8, 109, p. 43 (1961).
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process, after contracting with the Government, finds that anything it develops
beyoud that belongs to the Government for the use of the public, and it Would
get no benefit therefrom.”

No one contradlcted hig assumptlon Senator Allott was con-
cerned that it might be difficult to let contracts with such a strict pat-
ent policy. Senator Alan Bible answered that the experience of
NASA indicated that this would not be a real problem. Senator
~ Francis Case said, though, that “the problem posed by the Senator
from Colorado is real. I hope, as he suggests, that the conferees will
give consideration to the problem when the bill is in conference.” No
change was made in the provision in conference although Senator
Allott was a member of the conference committee. . Obviously pro-
ponents and opponents of Sec.-4(b) of the Saline Water Act under-
stood it to require the unrestricted availability of foreground patents
to the general publie: ,

- On August 31, 1961, the Senate passed its version of the act, amend-
mg H.R. 79186, by strlkmg out all after the enacting clause and insert-
ing in lieu thereof the text of S. 2156.% The bill was then sent to
conference committee. When the bill was reported out of conference
committee to the Flouse with the patent policy provision inserted,
Representative Emilio Q. Daddario strongly opposed. the provision
on the ground that it would force free licensing to the pubhc of all ‘
patents developed under Government contract: : S

(This legislation) makes the invented concept ot only free to the- ‘Government
—which is-as it should be when the Government helps ay for the development-
but free to the general pubhc as well 34

- Thebill passed notvv1thsta,nd1ng this obj ectmn }

At no point during the debates in either House -did any opponent

“. or’ proponent suggest:that the patent provision would allow a con- -

tractor to- take title-to a patent arising from Government-financed
research and make it avallable to the public only upon the payment
of a royalty. '

- The history of the Hehum Act Amendments of 1960 contains few
references to the patent prov131on None appea.r to be relevant to
the point at issue here.: :

Through the histories of both the Coal Research Act and the Salme
Water Act runs the continuing thread of understanding by all those
legislators who concerned themselves with the Government’s patent
policy that. the results of Government-financed research would be
made available without charge to the public. Where similar lan-
guage has been used in other statutes - relating to Government
- research, their application has been consistent with this conclusion.
82107 Cong. Rec. 16616; Aug. 81, 1961. - ‘

38 107 Cong. Rec. 16628, Aug. 31, 1961.
107 .Cong. Rec, 18050, Sept. 13, 1961.
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STATUTES IN PARI MATERIA

Statutes in pari materia are those which relate to the same thing or
which have a common purpose. . Under the pari materia rule it is well
established that, in the construction of a particular statute, or in the
interpretation of its provisions, all statutes having the same general
purpose should be read together. Such related statutes may be con-
strued together as though they constitute one law, governed by one
spirit and policy. The legislative intention should be ascertained from
a view of the whole system. of which the statutes are the parts.®®

The three statutes under consideration here are obviously in pari
materia as to their patent provisions. All are concerned with making
the results of Government-financed research available to the publie.
The similarity of these provisions was pointed up particularly in the
debate on the Saline Water Conversion Bill3® Thus the legislative
histories of the Coal Research Act and Saline Water Conversion Act
. as detailed above are relevant to interpretation of one another and of

the Helium Gas Act.*

Two other acts authorizing contract research in the pubhc interest
contain language providing for availability of the results of that
research to the public. As detailed earlier, the Agricultural Research
and Marketing Act requires in one section that the results of certain
research contracted for under its authority be made available to the
public “through dedication, assighment to the Government, or such
other means asthe Secretary shall determine™ and in another section
that results of other research be made “available to the public by
such means as the Secretary * % * ghall determine.”®® |

The Act was passed in 1946, It has consistently been interpreted,
by the Department of Agriculture to require that the results of all re-
search under the act be made available without cost to the public.
Congress'had been informed of this interpretation in 1960 and in 1961
when the Coal Research and Saline Water Acts were adopted.®
~The VA provision authorizing research on prosthetic devices uses
the word “available” in a permissive rather than a mandatory sense.

) a5 82 C.J.8. Statutes Seec. 366, P, 803; 2 Sufherland, Statutory Coﬁstruction,. Sec. 5201
(3d ed.); Application of Martin, 195 T 24 303, 39 C.C.P.A. Patents 893 ; cert. den., 73 8.
Ct. 24, 344 U.S. 824, 97 L. Ed. 641 ; Willapoint Oysters v. Bwing, 174 F 2d 676.

%107 .Cong. Rec. 16608, 16617, Aug. 31, 1961; 107 Cong. Rec. 18050, Sept. 13, 1961.

8.U.8. v. Freeman, 3 How. 556, 11 I. Bd. 724 states: “If it ean be gathered from a
subsequent statute -in pari materia, what meaning the Legislature attached to a former
_statute, they will amount to a legislative declaration of its meaning, and will govern the
construction of the first statute.” See also Great Northern R. Co. v. U.8., 62 8. Ct. 529,
2315 U.8. 262, 86 L. Bd. 836 ; Tiger v. Westeyn Investment Co., 221 U.S, 286, 31 8. Ct. 578,
55 L. Bd. 788. .

17 U.8.C. 427i(a).

™7 U.S.C 1624,
4 See notes 11 and 16 supra; and Patent Practices of the Department of Agriculture,

Preliminary Report of the Subcommittee on Patents, Trademarks and Copyrights of- the
U.8. Senate, 37111 Cong., 1st sess. (1961)
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Tt says that the “Administrator may make available to any person the
results of his research.”® While the VA does not always take title
to patents arising from its contract research, it does. require those -
contractors who retain title to issue royalty- free licenses to designees
of the VA. Only one exception has been made to this policy. Tha,t
contract was inactive or terminated before 1960, and’ apparently no
royalties have been charged on any patents arising from thé contract.*?
- Thus two statutes in pari materia with the Acts Lere under con-
sideration have been administered in such manner that the results of
contract research have been made available to the public without roy-
alty under provisions authorizing the head of the agency snnply to
make these results “available.”  This is consistent with the conclusions
reached here concerning thé use of the samie word in the provisions
of the Coal Research, Salme Water and Helium Acts

. Patent Title

It mlght ‘be argued that if Congress had intended that the -Gov-
ernment should take title to patents on all foreground inventions, it
would have said so in precise language. While this argument ‘has
merit, it is not persuasive in light of the foregoing material. - By using
the term “available,” Congress left the Department an area for the
exercise of discretion. Title may be left in the contractor upon agree-
ment that he will license all applicants royalty-free, the Government
and contractor could take joint title, or the patent could be dedicated
to the public. Precise language requiring the Government to take
title was not actually necessary to accomplish the congressional pur-
pose that the results of publicly financed research be unconditionally’
available to the public. .
Summary

The Department, prior to the passage of the Saline Water Act,
interpreted the Coal Research Act and Helium. Gas Act to give the
Secretary a rather broad discretion in making the results of Govern-
ment-financed research available to the public. - Recent studies of the
language and histories of these acts and of the Saline Water Act indi-
cate that this position was incorrect. The clear language of the Acts
requires that foreground patents be available to the public. The
entire patent would not actually be available if the contractor retained
the right under the patent to.collect royalties or to set other condl-‘
tions on the public use of the patented item.

All “public service group” research agencies, whether bound by
statute or not, attempt to follow a general policy of making the results
- of their research, including patents, available withotit cost. to the

4-38 U.8.C. 216. E
42 Hearings, supra, note 19, p. 117.
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public. Probably the most stringent patent policy provision in the
Federal law uses the term “available” in requiring free availability
of research results under the Agricultural Research and Marketing
Act. The Act makes no exceptions, nor does it allow the adminis-
trator to weigh equities. - The other member of the public service
group governed by a statutory patent prov151on, the VA, works under
similar lancruage

Two major agencies which conduct research for both procurement
and public service purposes are the AEC and NASA. Both are gov-
erned by strict patent policy statutes which require the Government
to take title unless-good cause for waiver is established. -

The Office of Coal Research and the Office of Saline Water obvi-
ously are engaged in research for public service purposes. Tt would
be inconsistent with the language and the underlying purposes of
the acts involved and with the pattern of Government patent policy
. to ascribe to Congress an intent to establish a policy for availability
of the results of this research more restrictive to the public than the
policy set for AEC and NASA.

The legislative history of these acts and the hlstory and construc-
tion of 'the same language in other acts involving “public service”
research confirm the conclusion that the results of Government-
financed research under the Saline Water Act, Coal Research Act
and Helium Act must be made available without cost to the public.
This may be accomplished either by requiring assignment of patent
title to the Government, by requiring assignment of a joint title
interest to the Government, by contractor retention of patent title with
a.contractual obligation to issue unrestricted and royalty-free licensing
to any applicant, by patent dedication, or by any other means de-
signed to secure the same result.

" BACKGROUND PATENTS

As stated above, the three Acts under consideration require the
results .of Government-financed research (information, uses, prod-
ucts, processes, patents and other developments) to be available to the
general public unconditionally.  Many of the contracts now under
negotiation involve the continuation of research and development
commenced by the contractor and already protected by contractor-
owned patents. The further work to be financed by the Government
could result in patents or other .developments, the use of which
would infringe upon the background patents. Where a contractor
owns background patents essential to the practice of processes partly
financed by the Government, full public availability of Government-
owned foreground patents would be an illusory benefit since the con-
tractor could effectively cut off the availability of these processes bw
refusing to license background patents.



68 DECISIONS OF THE DEPARTMENT OF THE INTERIOR  [69 LD-

Many of our larger contracts are for the construction and opera-
tion of pilot plants to test and i improve processes and devices already
patented by the contractor. There is a strong probability that no-
foreground patents would derive from this work. In any event
though, the background processes could not be commercially useful
without such testing. In these circumstances a fully tested commer-
cially usable process could result, at least in part, from research
financed by the Government. This result would not be available to-
the public unless the necessary background patents could be licensed
on reasonable terms. Since the statutes require the availability to
the public of processes resulting from research developed by govern-
ment expendlture it must be inferred that they preclude the Secretary
from agreemg to terms that do not accomplish such availability.

It is provided, however, that the patent section language of the-
Helium Gas Act and the Saline Water Act in itself shall not be con-
strued “to deprive the owner of any background patent * * * of
such rights as he may have thereunder.” Consequently, the contracts °
signed under these Acts cannot be construed, in the absence of express:
language of agreement, to take rights to background patents ' '

Other provisions of these acts, though, allow you to acquire patents
by purchase in order to accomplish the purposes of the acts. Because
of the requirement of availability to the public. of the results of fore-
ground research, you should take steps to acquire sufficient interest
in background patents to assure the availability of the processes. This
may be done in different ways. Since the background positions of the:

* various individual contractors are not uniform the means employed
should be determined on a case by case basis. I recommend therefore,
that the contracting officers be authorized to exercise thelr dlscretmn
as to means to effect the purposes of the 1aW o =

‘ NF_RANK J. Bagry,
Solicitor.

OFF-RESERVATION FISHING RIGHTS OF INDIANS IN
WASHINGTON AND OREGON ‘

Indian Tnbes Generally—Indian Tands: Ceded Lands—Indlan Lands*
Individual Rights in Tribal Property

' OfE—reservatmn fishing rights guaranteed by treaties with Indian tribes are
tribal rights which may be reguiated by the tribes, and a tribal member
who does not fish in conformity with .tribal regulations would not have a
treaty-right defense to a State prosecution for violation of State conservation
laws. : :

4 Under the “pari. materia’ doctrines, this same admonition may be inferred into the
Coal Research Act. See note 37 supra.’
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‘To: THE SECRETARY OF THE INTERIOR.

‘SUssECT: TREATY RIGHTS OF INDIANS IN WASHINGTON AND OREGON To FISH AT
USUAL AND ACCUSTOMED PLACES OFF OF ESTABLISHED INDIAN RESERVATIONS

This is in response to the request for my views concerning the regula-

tion of treaty Indian fishing at usual and accustomed places in Wash-
“ington and Oregon. For many years disputes have arisen between
these States and the Indians over the applicability of the State con-
servation laws to the Indians fishing off their reservations.

The Supreme. Court of the United States in Zulee v. State of Wash-
ington, 315 U.S. 681 (1942), held that the off-reservation treaty rights
of Indians are subject to restrictions of a purely regulatory nature

- concerning the time and manner of ﬁshlng outside the reservation as
are mecessary for the conservation of fish. Although it has been con-
cluded in subsequent opinions written in State v. Satiacum, 50 Wash
2d 518, 314 P. 2d 400 (1957) and State v. McCoy, No. 2187, in the
Superlor Court of Washington for Skagit County (1961) that Indian
treaty fishing is not subject to State conservation laws, I cannot accept
this conclusion. As most recently stated by the Supreme Court of the
United States in 0rgamzed Village of Kake, et al. v. Egan, 369 U.S.

60, 75 (1962) : ,

Even where reserved by federal treatles [Indian] 0ﬂf~reservat10n hunting and
fishing rights have been held subject to state regulation, Ward v. Race H: orse,

- 163 U.8. 504; Tulee v. Washington, 315 U.8. 681 % * *,

The fact that the States have had little success in enforcing their
conservation laws against off-reservation Indian fishing does not in
any way impair the State’s right to enact-and enforce such laws, Their
difficulty in- this respect seems to be in proving that the restriction
against the Indian fishing which they seek to enforce is necessary for -
the conservation of fish. See Confederated Tribes of the Umatilla
Indion Reservation v. Maison, 186 Fed. Supp. 519 (D. Oregon 1960).

At this time it seems beyond argument that the treaty right of

Indians to fish at the “usual and accustomed places” off of a reserva-
tion is a tribal right.which may be exercised by all of the Indians
-enrolled in the tribe but that such rights are not individual rights so
as to be inheritable or alienable as individual property, Whitefoot v.
United States; 293 F.2d.658. (Ct. CL 1961), certiorari denied 369 U.S.
818 (1962) ; Mason v. Sams, 5 F. 24 255 (W.D. Washington 1925).

‘When the dams were constructed along the Columbia River, the
United States in dealing with the fishing rights of Indians made all
of its contracts and purchases with the tribal organizations. Further,

~with respect to the tribal nature of Indian fishing rlghts, the Court of
Claims in thtefoot v. United /S’ta,tes, SUPra, sald ,
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While. property is vested in a ftribe, it is the individual member who. enjoys
the use of the property. Federal Indian Law, supre, 757. As to ﬁshmg, this is
true. But, like the lands, the mterests in the fisheries are communal, subject to
tribal regulation (298 F. 2d 658, 663).

In our opinion it is clear from the foregoing that a tribe may define
and regulate its treaty fishing rights. Furthermore, in so doing the
tribal group may adopt ordinances to preserve and protect such ﬁshmg
rights, since the tribe is not bound to sit idly by while individual mem-
bers commit acts amounting to confiscation or destruction of the tribe’s
treaty rights. By prescribing the manner in which the off-reservation
treaty fishing right is to be exercised by its members, a tribe may afford
‘the basis for State prosecution of Tndians Who ﬁsh contrary to State
law in a ‘manner which the tribe has declared to b outside the scope
‘of the treaty right. - An Indian who is fishing out31de afl Indian reser-
vation at a time or in a manner contrary to the provisions of a tribal -
ordinance would not be exercising the treaty’ right, and in this circum-
stance would not have stuch right available as a defense to a’ State
prosecutmn for v1olat10n of State conserva,uon laws ' o

FRANK J BARRY,
+Solicitor. .

 APPEALS OF ERHARDT DAHL ANDERSEN

'IBCA—223 TBCA-229 Deowzed May 95, 196;2 E

Appeals w111 be ‘dismissed: when the paltles notlfy the Board that they have
.. reached .agreement .on.an equltable settlement. to. carry out- dec1s10ns of the

Board Lo
BOARD OF CONTRACT APPEALS

On May 18 1962 the parties hereto, rby thelr respectlve attorneys,,
have’ stlpula,ted as follows '
© “It is hereby stlpulated and" agreed that by acceptance of the sum
of $112,392.89 as an equitable ad]ustment pursuant to the decision of
the Board of Contract Appeals in Docket No. IBCA-228 [July 17,
1961* and December 1, 196127, and the:sum of $750 -allowed by‘the
said Board'in Docket No. IBCA-2292 said appeals are settled, and
the. parties hereto respectfully: request and. consent to. removal of sald
appeals from the Board’s Docket.”: ' ' R
- This stipulation: was. accompamed by a “Relemse of Clann,” 81gned
by the contractor-appellant, and: dated May'-lo 11962 Whlch, in 1ts
Jpertinent part reads as: follows AR 0

168 LD, 201, 61-1 BCA par. 5082, & Gov. Contr. 505, ;
268 L.D. 342, 61—2 BCA par. 8219, 4'Gov. Contr, 40 (ay: ~ * 7t
3¥n. 1, supra.
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NOW, THEREFORE; in consideration of the payment by the United States
to’ the rcontractor of the sum of -§112,392.89, representing an equitable adjust-
ment in IBCA-223, and the further sum of $750 allowed by the Board of Contract
Appeals in IBCA-229, the contractor hereby remises, releases and forever dis-
charges the United States or any of its representatives of and from all manner
of debts dues, sum or sumg of money, accounts, ¢laims, and demands’ whatso-
ever, in law and in equity, unhder or related to Contract No. 14-20-500-692, spe-
‘cifically - including withoﬁt"lfmitation ‘all claims or ‘demands:asserted to the
¢ontracting: officer or ‘any: of hrs representatlves ‘or -to ‘the Secretary of the
Intenor or any of his delegates i : :

_ Smce ‘the. part1es have reached agreement as to the final resolution
of the 1nstant dlsputes, the sub]ect appeals are dismissed.

L T PAULH Ganrr, Ohazrmcm.
We concur:

Joux J. Hynus, Member.
Tromas M. DursToN, Member.: -

e

MILTON H. LICHTENWALNER ET AL:
‘A—28825 ot al

Deozded May 5’1 196’2

Raules of Practme Appeals Statement of: Reasons

An appealitoithe: Secrétary will be dismissed when the a.ppe]_lant fails to file a
statement of reasons m support of h1s appeal

Rules of Practlc Appeals T1me1y Filing

An appeal to.thé: Secretary will be dismissed when the appellant fa1ls to trans-
;-7 mit-the filing fee, Tor, the appeal ‘within- the 30-day permd allowed for ﬁllng
the notice of appeal

P

Homesteads (Ordinary) : Mineral Reservahon—Mmeral Lands Nonmmeral
.- Entries—Regulations: Apphcabﬂlty—-—Alaska : Homesteads—Alaska :
. Trade and Manufacturing Sites

‘Where a regulation is amended to remove the requ1rement that entrymen on
.. or clajmants. of lands which. are.determined to be prospectwely valuable for
. 011 or gas after entry but before the entry or cla1m has-been perfected must
file a walver of rights to the oil and gis for which the land has been found
'prospectlvely valuable ang to. substltute ‘a’ different procedure in such eases
the ‘provisiong of the amended regulatlon will be applied to claimants and
‘entrymen who have-appealed to the Secretary from:.the.demand made under
the former regulation:that.they file a'walver, if there are ne adverse rights

or if the mterest of the Umted Statey will not. be pre]uchced thereby. )

Alaska Homesteads—-—l{omesteads (Ordinary).: Mineral Reservation- .

. 7Before: the amendment. of 43 !CFR"102.22 on’ December :12; 1961,,.Awhere land
covered by a bomestead-entry or application was found to;be prospectively
valuable for oil and gas at any time prior to the submission of _satisfactory

s findlproofy it was’ proper to-require thé entryman to consent to-the:imposi-

) _tmn of 'a reservat1on of the 011 and gas to the Umted States, or’ app]y for a

“Feclassification of the land.’
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Alaska: Homesteads—Iineral Lands: Nonmineral Entries

The act of March 8, 1922, was an extension to the territory of Alaska of the
principles of the earlier surface homestead acts which did not apply to

Alaska.

Alaska: Homesteads—Homesteads (Ordinary) : Mineral Reservation

Where prior to the amendment of 43 CFR 102.22 on December 12, 1961, lands
in a homestead entry in Kenai Peninsula, Alaska, were classified by the
Geological Survey as prospectively valuable for oil and gas before the entry-
man had completed reguirements for earning patent under the homestead
laws, the entryman was properly required to file a mineral waiver and con-
‘sent to patenting of the land with a reservation to the United States of the
oil and gas depos1ts in the land together with the right to prospect for; mine,
and remove the reserved minerals in accordance with the act of March 8,
1922, as amended, if the lands were not subject to patenting under the act
of September 14, 1960.

Administrative Practice—Notice o .
A finding by the Geological Survey that land in Alaska is prospectively valu-
- able for oil and gas need not be published in the Federal Register under the
-provisions of section 5(a) of the Federal Register Act.
Administrative Practice—Notice -

A decision directed to an individual requiring him to. perform certain acts or
suffer cancellation of his entry need not be published under the provisions of
section 5(a) of the Federal Register Act.

APPEALS FROM THE BUREAU OF LAND MANAGEMENT

Milton Lichtenwalner and others * have each appealed to the Sec-
retary of the Interior from decisions of the Bureau of Land Manage-
ment which affirmed decisions of the Anchorage land office requiring
each of them to file a waiver of the oil and gas deposits in land within
his claim or homestead entry.?

Since the factual situations relating to many of the appellants’
claims or entries are identical or similar and many of them have based
their appeals on similar or identical contentlons, the appea,ls may be
considered in one opinion.

Before considering the appeals on thelr merlts, it is noted that three
of them (under A-28977) are deficient under the Department’s rules
of practice. Gordon S. Hermansen (Anchorage 030644) and Her-
rick A. Poore (Anchorge 032792) failed to file any statement of
reasons in support of their appeals, as required by 48 CFR, 1960
Supp., 221.83. - Leo T. Oberts, Anchorage 081997, did not transmit -
the required $5 filing fee untll six days after the expiration. of the
80-day period in which he was required to file his notice:of appeal.
43 CFR, 1960 Supp.; 221.82(¢). Accordingly, the three appeals are
dlsmlssed 43 CFR, 1960 Supp.; 221.98, 221 32(c). ’

1The appeal numbers, the names of the appelﬂants, the serial numbers of their eéntries
or claims, and the dates of the decisions appealed from. are set out in the appendix.

2 Lichtenwalner has a trade and manufacturing site claim. The other appellants all
have homestead entries,
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Basmally the appellants initiated their claims on or had their home-
stead entries allowed for public lands which at the time of entry or
allowance were not classified as prospectlvely valuable for oil or
gas. At some time later, either before or after they filed acceptable
final proof, but in all cases before they had complied with all the
requirements for earning a patent, the lands within their entries
were classified by the Geological Survey as being prospectively valu-
able for oil and gas. In addition, for entries lying on the Kenai
Peninsula to which the special provisions of the act of September 14,
1960 (74 Stat. 1028), apply, the entrymen had not complied with all
the requirements of the homestead law, except for the submission of
acceptable final proof, prior to July 23, 1957.

At the time the requlrements for mlneral waivers were made, they
were proper. Solicitor’s opinion, 65 LD. 39 (1958); George R Pol-
lard et al., A-27898 et al. (October 18, 1960). However, the perti:
nent regulatlon upon which the reqmrements were based: has recently
been. amended on December 12, 1961, to remove the requirement that
applicants in appellants’ position file a mineral waiver. :

The regula,tlon now provides: ,

(a) Where the Geologlcal Survey reports that land embraced in a nonmmeral
entry or c¢laim on which final proof has not been submitted or which. has not been
perfected is in an area in -which valuable deposits of ¢il and gas may occur
because of the absence of reliable evidence that the land is affected by geological
structure unfavorable to oil. and gas accumulation, the entryman:or claimant
will be notified thereof and allowed & reasonable time to apply for reclassification
O’f the land as nonmineral, submitting a showing therewith, and to apply for a
hearing in event reclassification is denied, or to appeal. He must be advised
that, if a hearing is ovrdered, the »burden of proof will be upon him, and also that,
if he shall fail to’'take one of the actions indicated, his entry or claim end any
patent issued, pursuent thereto will be impressed with @ reservation of oil and

_gas to the United. States. 43 CFR 102.22, as amended by Circular 2072, 26 . R.
12128 (I talws supplwd )

Prior to its amendment, the regulatlon prowded in lieu of the
Ianguage first italicized, that the entryman or claimant “will be
allowed 30 days from notice to furnish consent under the act of July
17,1914 * * * or” and, in lieu of the second italicized language, that
hlS entry or claim “W111 be cancelled.” In other words, an entryman
or claimant is.no longer required, upon notification of the ‘report, of
the Geological Survey, to file a consent to a mineral reservation or to
suffer cancellation of his entry or claim if he fails to file the consent
or to take action to disprove the mineral classification: He is, instead,
notified of the Survey’s report and advised that if he does not take
action to disprove the mineral classification his entry or claim and any
patent issued to him will be 1mpressed Wlth a reserva,tlon of 011 and
gasto the United: States. st
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Where a regulation is amended to bestow a benefit upon an applicant,
the Department may, in the absence of intervening rights of others or
prejudice to the interests of the United States, apply the amendment
to pending cases. .Cf. Henry Offe, 64 LD. 52 (1957)

Since there are no intervening rights or prejudice to the United
States, there appears to be no reason why the appellants should now
be obhgated to file a waiver and, insofar as the decisions below require
them to do so, they are set aside.

The cases are now to be. dlsposed of under the terms of the current
regulatmn This regulation states that the entryman or claimant is
to be given notice of the determination that his entry or claim is in an
area in which valuable deposits of oil and gas may occur. Since such
1, determination was made in each case before the entryman or claimant
was requested to file a waiver, and the decision from which each one
appealed gave notice of that finding and of the other options available
to the entryman or claimant, which the amended regulation has not
changed, the provisions of the amended regulation have been satisfied
and there is no necessity for giving a new notice to the entryman or
«claimant. ;

Instead, if the imposition of the requirement were proper, the cases
are to be processed as though the appellants had appealed from a
notification under the amended regulation and the proprlety of the
notification has been affirmed. In other words, in cases in which the
entryman has not filed final proof, no further action will be necessary
until he does so, and if he has, all else being regular, he will be offered
the limited patent provided for by the regulation, 43 CFR 102.22(a),
as amended.

However, since the appellants contend that thelr clalms or entrles
should be free of the oil and gas reservation, it is necessary to examine
their arguments to determine whether their claims or entries should
igo to patent, all other requirements having been met, free from a
reservation of oil and gas.

In a recent decision cited by the. Appeals Officer (Gemge R. Pollord
et al., supra), the Department considered a situation identical in all
material facts with appellants’and held: ‘

As originally enacted, the homestead law (43 U.8.C,, 1958 ed., secs. 161, 201)
permitted entry only of nonmineral land and if homesteaded land was found
to be valuable for minerals at any ‘time prior to the submission of satisfactory
final proof the entry was canceled. The act of May 14, 1898, as amended (48
U.8.0., 1958 ed., sec.:371), which extended the homestead laws te Alagka,

_ provided: “* * * that no title shall be obtained hereunder to any- of the min-
eral or coal lands of Alaska * * #7 . Although several later statutes permitted
settlement or entry upon public lands valuable fpr certdin minerals (30 U.8.C,
1958 -ed., secs. ‘81, 83-85, 121—123),fthey'were not made applicable to Alaska.
Solicitor’s opinion, 65 L.D. 89, 42 (1958). The act of March 8, 1922 (48 U.8.C;,
1958 ed., secs. 376, 377), however, permitted the initiation of homestead claims
on lands in Alaska “known to contain workable coal, oil, or gas deposits, or that
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‘may be valuable for the coal oil, or gas contamed therem” and prov1ded that
‘the .patent issued upon full compliance with the laws under which entry was
made shall contain a reservation to the: Umted States of all the coal, oil or gas
in the land.

The Solicitor’s opinion (suprae) discussed the- detalls of the apphcatwn of
‘this act to homestead entries. It held that the-act is applicable to homestead
:applications where the lands they cover are reported by the Geological Survey
as either valuable or prospectively valuable for coal, oil or gas; that the act
‘was an extension to the Territory of Alaska_ of the principles of the surface
Thomestead acts (supre); and that the procedure: set out in the regulations
under the latter (43 CFR 102.22(a)) -should be followed with respect to home-
stead entries falling under the 1922 act. It also held that an entry cannot be
allowed or a lease or permit issued until the conflict between them is settled
:and a reservation imposed where necessary.

The regulation referred to, 43 CFR 102.22(a), provides that—"
© “Where the Geological Survey reports that land embraced in a nonmineral
entry or claim on which final prodf has not been submitted or which has not
been perfected is in an area in which valuable deposits of oil and gas may occur
because of the absence of reliable evidence that the land is affected by geological
structure unfavorable to oil and gas accumulation, the entryman or eclaimant
-will be allowed 80 days from notice to furnish consent under the act of July 17,
1914 (38 Stat. 509; 30 U.S.0. 121-123), or to apply for reclassification of the
1and as nonmineral, submitting a showing therewith, and to apply for a hearing
‘in event reclassification is denied or to appeal. He must be advised that if a
hearing is ordered the burden of proof will be upon him, and also that if he
ghall fail to take one of actions indicated, his entry or claim will be cancelled.”

Thus it is plain that a mineral reservation must be imposed on an entry in
proper circumstances even though it was allowed without one; that the act of
March 8, 1922, is an extension of the surface entry acts to Alaska; that reports
of the Geological Survey such as were made in these cases are sufficient to
Tequire an entryman or an applicanf_: for an entry to consent to a mineral resexr-
vation or follow the alternative set out in the regulation; and that once land
is determined  to be prospectively valuable for oil or.gas it can be entered by
©or held under a homestead entry only if the provisions of the act of March 8,
1922, 'and the pertinent regulations are followed.?

© The appellants who have entries located on the Kenal Peninsula -
~contend that, despite the general rule, their entries are freed of an
oil and gas reservation under the provisions of the act of September
14,1960 (supra), passed for the relief of eertain Kenai homesteaders.
This act provides that the United States quitclaims, as of the date

8 The regulation cited .or one similar to it has expressed the Department’s policy for al-
most a half a century. Circular 393, 44 L.D. 82, 37 (1917). As that circular stated:
“A withdrawal or classification will be deemed prima facie evidence of the character
of the land covered thereby for the purposes of this act [act of July 17, 1914, 30
U.8.C., 1958 ed., sees. 121~123]. Where any nonmineral application to select, lo-
cate, enter or purchase has preceded the withdrawal or classification and is incomplete
and unperfected at such date, the claimant, not then having obtained a vested right
2., in the land, must take patent with a reservation or sustain the burden of showing at
;. @ hearing, if one: be.ordered, that the. land is in fact nonmineral in character and
.. therefore erroneously elasmﬁe& or not of the character intended to be included in the
withdrawal.” :
-To the same-effect see: Fosier v. Hess (On Rehearmg), 50 LD 276 (1924) 3 James
Rankine (On Reconsuieratlon), 46 L.D.46: (1917) ; ‘see .also Washburn v. Lone, 258 F.
524 (D.C, Cir.,, 1919).
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of the act or as of the date of the issuance of the patent, whichever is
later, all right, title, and interest of the United States in and to oil
and gas deposits in lands in the Kenai Peninsula, Alaska, patented to
homestead entrymen pursuant to homestead entries on which all
requirements of the homestead laws had been complied with. prior to
July 23, 1957, except for actual submission of acceptable final proof.

Oil was discovered on the Kenai Peninsula on July 23, 1957. On
March 30, 1956, the Bureau had suspended the dlSpOSlthIl by lease
or otherW1se of lands in wildlife refuges. This order, apparently
unintentionally, precluded final administrative action on homesteads
in the vicim'ty of the Kenai Moose Range* The act of September 14,
1960, was intended to prevent unfairness to persons whose homesteads
are located near the Kenai Moose range and who, except for this fact,
might have received an unrestricted patent on their entries (see foot-
note 4).  The decisions appealed from held that for an entryman to
be entitled to the benefits of the act of ‘September 14, 1960, he must
have fully complied with the resuience cultivation, and improvement
requirements of the homestead laws and the regulations thereunder
before July 23, 1957. The decisions held that the appellants with
homesteads on the Kenai Peninsula had not complied with all the re-
quirements of the homestead laws prior to July 23, 1957, and thus did
not, qualify for the benefits of the act of September 14, 1960.

.-Most of Kenai appe]lants concede that they did not meet the neces-
sary requirements prior: to July 23,- 1957, but they offer various
excuses, such as inability to secure»equlpm,ent to-clear land, for their
failure to do so. A few assert that they complied but they offer no
proof of their assertions. In short, none of the Kenai appellants has
shown that he comes Wlthm the prowsmns of the act of September 14,
1960.

Many of the non- Kenal homesteaders protest that the prov1smns of
the act of September 14, 1960, should apply. to them.  The Congress,
however, determined that the relief granted by the act should be
extended only to Kenai homesteaders and. the Secretary has no au-
thority to extend it to others. » : -

4 The departinental report of June 18 1959 on S. 1670, which: becenie thé act of Se[i-
tember 14, 19680, pointed out that even though the order of March 30, 1956, did not prevent
a homestead entryman from subnntting acceptable final proof after the date of the order,
the faet that the order prevented action; from being taken on- the. final proof imay have
induced some entrymen not to subrmt proof becalise doing so would have seemed pointless..
The: period of “suspension ‘under ‘the order continued iintil aftep oil was discovered and,
eonsequently, there was a ‘period of 15 months before oil was diseovered when. persons who

completed requirements for homestead patents’ may not have submitted final proof be-
cause of the order of March 30, 1956, .

< ‘The Department récomniended that S. 1670 prowde for the issuance of patents without
an oil and gas reservatlon to all- homestead entrymen on the Kenai Peninsula who had
fully complied withiall the requirements of ‘the honiestead laws éxcept for the aetual sub-
mission of aceceptable final praoof before the discovery of oil on July 28, 1957. ' ‘(See letter
of June 18,1959, from’ the Secretary of the Interior to the Chairman of the Senate Com-
mittee on Interior and Insular Affairs commenting on 8. 1670.. Senate Report No 1905,
86th Cong., 2d. Sess.) IR o
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The appellants advance various other grounds for relief. Many
allege that employees at the Anchorage land office told: them when
their entries were allowed that they would receive unrestricted patents
upon compliance with the requirements of the homestead law and that
they would not have undertaken the difficulties of homesteading in
Alaska if they had known they were to receive a restricted patent.
Since the lands were not classified as prospectively valuable for oil
and gas when the entries were allowed, the advice given was correct,
although perhaps incomplete. Whether. it was given or not or was
accurate or not cannot, however, authorize the issuance of an unre-
stricted patent to the appellants if, as we have seen, the law does not
permit it. . An appellant for public lands cannot rely upon erroneous
advice given him by a government employee to obtain a right denied
him by law. Robert L. Miller, 68 1.D. 81 (1961).

Still another point common to many appeals is that one or more of
an appellant’s neighbors have received unrestricted patents and that,
in all fairness, he should also. Since entrymen could earn the right
to an-unrestricted patent by complying with all requirements of the :
_homestead law prior to July 28, 1957, and some doubtless did, the fact
some unrestricted patents have been 1ssued is no warrant for grantmg
them to entrymen such as appellants who did not. :

Many entrymen advert to the difficulty they expemenced in obtam—
ing equipment to clear their land in order to cultivate:it. While such
-problems may be pertinent in other contexts, they are not relevant to
the issue of whether: an entryman had earned the right to an unre-
stricted patent under the general homestead law or the Kenai home-
steaders relief act., If he has not, his'entry must remain subject to an
oil and gas reservation in accordance with the pertinent regulation.

Anpther ground raised by most of the appellants is that the classifi-
cation of the land in their entries as prospectively valuable for oil and
gas is erroneous. Many point out that there are no commercial wells
mnear their entries or that the well drilled nearest their entries was a
dry hole. Others state that no representatives of the Geological Sur-
vey ever appeared on their entries or that their entries are not on the
Kenai Peninsula. All these objections are without merit. The lands
covered by the appellants’ entries were determined to be prospectively
valuable for oil and gas on the basis that they lie within a sedimentary
basin or other area favorable to the accumulation of oil and gas de-
posits’ The technical considerations on which the conclusion to adopt
such a method of classification rests are set out in the documents cited
in footnote 5. The appellants have offered nothing to demonstrate

5 “Criteria for Classification of Oil and Gas Lands”-—Minutes of Oil Board; November
8, 1956 ; Memorandum to the Director of the Geological Survey from Chief, Conservation
Division, December 10, 1956, both printed in Hearings before the Subecommittee on Public

Tands of the Committee on Imsular and Interion Affairs, United States Senate, on 8. 1670,
86th Congress, 1st-session, Part 2, pages 250-258.
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that this approach to the problem is not permissible.  Therefore, L
conclude that the determination that the lands involved in these ap-
peals are prospectively Va,luable for oil and gas was proper and 1t will
not be disturbed.

Another often repeated allegation is that the classification of the
lands as prospectively valuable for oil and gas was kept secret. As-
suming that there was some delay in making available to the public
the reasoning underlying the Geological Survey’s changed approach
to the classification problem, the pertinent documents have been ac-
cessible to all no later than December 1959.% - Since the time within
which the appellants were required to respond to the request that they
file a mineral waiver was extended by the Department until the passage
- of the act of September 14, 1960, it is apparent that there was ample
time after December 1959 for the appellants to submit whatever evi-
dence they desired to dlsprove the classification. Therefore, the fact
that the documents were not 1mmed1ate1y available to them has not
been prejudicial to the appellants.
 Several of the appellants hiave asked for the reclassification of the
land ‘in their entry as nonmineral. None, however, submitted any
showing to support his request for class1ﬁcat10n ‘There is no justifica~-
‘tion for reclassﬁymg the land or for ordemng a hearlng on the
classification. :

Another argument raised by many appe]la,nts is that they submltted
final proof pmor to the date of the Geological Survey report classify-
ing the.land in their entries as prospectively valuable for oil and gas
and that, consequently, the burden of proving the Jand nonmineral in
‘character is upon the Government. The regulation, supra, shifts the
burden to the Government, however, only when the entryman has sub-
mitted satisfactory final proof or has peffectéd his claim. - One of the
" requirements for completing final proof is that the entryman must
publish notice of his intention to do so and file proof of pubhcatlon v
43 U.S.C., 1958 ed., sec. 251; 43 CFR 65.23, 65.27. In all cases the ap-
pellants had not complied With this requirement before the Geological
"Survey reported the landsin their entries to be prospectively valuable
for oil and gas.” ' Thus, in accordance with the provisions of the perti-
nent regulation, 43 CFR 102.22(a),® the burden of provm,g that the
land is nonmineral in character is upon them.

Finally, one appellant, Milton H. ‘Lichtenwalner (Anchorage
049563), contends that his’ trade and manufacturing site cannot be
subjected to a mineral reservation because the Geological Survey
report declaring it prospectively valuable fOr oil and gas wasnot pub-

8 See footnote 5, supra.

7 Except in Alaska, notice of inténtion to make final proof must be pubhshed and posted
béfore final proof can be submitted. 43 CFR 166.45, 166.46. :

8 The amendment of the regulation by C1rcula1 2072 (supra) left -this provlswn un—
.changed.: R
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lished in the Federal Register.  He relies upon section 5(a) ef the
Federal Register Act (44 U.8.C., 1958 ed., sec. 305 (a) ), which requires
pubhcatlon in the Federal Recrlster of Presﬂentlal proclamations and.
Executive orders of general applicabil_ity and legal effect and docu-
ments required to be so published by act of the Congress. A provise
states that any document or order which prescribes a penalty shall be
deemed to have general applicability and legal effect.

Tt is clear that a communication informing the Bureau of Land
Management of a finding of the Geological Survey relating to the
land included in the'appellant’s trade and manufacturing site is not
a Presidential document or one deterinined by the President or the
Congress as requiring publication in the Federal Register.

Lichtenwalner urges that it-provides a penalty and thus must be
published. However, an examination of the memorandum in his case
from the Geological Survey to the Director, Bureau of Land Manage-
ment, reveals that it is concerned only with the mineral value of the
~land in his claim without any reference whatsoever to a possibility of
a penalty.? - The penalty to which the appellant refers is found only in
* the land office decision requiring him to pursue one of three courses of
action or suffer cancellation of his claim. Decisions in individual
cases are not within the publication requirements of the Federal
Register Act. Birownell v. Schering Corporation, 129 F. Supp. 879,
903-905 (D.C.N.J., 1955); affirmed 228 F. 2d 624 (3d Cir., 1956) 5
cert. denied, 351 U.S. 954 (1956)

Thus, in conclusion, in the absence of any reason in any
case to reach any other conclusion, the claims and entries of the appel-
lants and any patent issued for them are and will be impressed with
a mineral reservation. However, there is now no requirement that
the appellants sign a mineral waiver or suffer cancellation of their
claims or entries. |

Therefore, pursuant: to the authority delegated to the Selicitor by:
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the -appeals of Gordon S. Hermansen,
Herrick A. Poore, and Leo T. Oberts are dismissed; the decisions of
the Bureau of Land Management as to the remaining appellants are
set aside, and the cases are remanded for further proceedings consist~
ent herevnth 10

'EDWARD W. Fismzr,
Deputy Solicitor.

®In an anaiogous situation the Department has held that a definition of ‘the Known.
geologic structure of a producing oil or gas field is not required.to: be published under
section 3(a) (3) of the Administrative Procedure Act (5 U.8.C., 1958 ed., sec. 1002(a) (3)).
Maxz Barash, The Teézaes Co., 63 1.D. 51 (1956), reversed -on other grounds, Berash v.
McKay, 256 I'. 24 T14 (D.C. Cir., 1958).

10 The dismissal of the three appeals returns the three eases (Anchorage 030644, 032792,

031997) to the jurisdiction of the Director, Bureau of Land Management. Further action,
in these cases should be taken by the Bureau consistent with this decision.
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APPENDIX
Appeal Appellant ‘Anchorage Director’s
No. Serial No. Decision
A-28825 | Milton H. Lichtenwalner__.____ 049563 | February 2, 1961.
A-28849 | John J. Yurman. __._._.______ 025656 | March 2, 1961,
A-28851 | Manvil H. Olson_ ..o ____ 026200 | Mareh 2, 1961.
Carl D. Riddels._._..___._-____ 026677
Willie B. Hunter. .- ________ 028436
Edwin G. Church. _ .. __.__ 029675
Robert L. Lueas— « - ccaooem__ 031034-
031661 -
Clinton M. Adeoek_..__.______ 031088
Joseph V. Kruscavage. - 031103
William R. Chureh. oo ... 031804
Evert G. Van Fleet.____.______ 032332
Ralph E. Phillips..._.__. S 032402
Wesley D, Miekle_ .. ___._.____ 033297 » .
A-28873 | Ira L. Miller. .- _____i_:_ 031569 | March 6,.1961.
A-28874 | William Dittman.___-_-______ 034751 .| March 2; 1961.
" A-28894 | Willie L. Seely ..o _________ .. 029359 | March 6, 1961.
. A-28931 | Lawrence M. Lewis.__________. 032558 | March 2, 1961.
. A-28935 | Alexander P. Shadura________._ 032385 | March' 6, 1961,
© A=28942 | George Bonin.._ .. ... 032613 | March 29, 1961,
A-28977 | Walter E. Sorton_....___-__ oe 025512 | March 2, 1961,
: Zimri L, Haworth_ . ______.___.__ 027056 :
| Morris Lee Porter_.___.—..____ 027799
. A-28977 | Calvin C, Daniel, Jr_.__._ Cemem . 020324 | March 2, 1961.
C Luther R. Rogers. . _..—.___ —_o| 029855 | ‘
H. King Middleton, Jro._______ ’ 030174
Bobby E. McBride____o____.. . 030305
L —— - oo 033343
Kenneth Mc¢Gabhan___________. 030514
James Clinton Robnett_ _._____ 0305635
Gordon S. Hermansen. ... 030644
Herman R. Hermansen. ____.__ ; 030702
George Axel Moen____...._.__ 031269
Neil . Sagerser- .. ccoceeona__ 031380
‘Leo T. Oberts. - ___.___._ 031997 -
William A. Peterkin.._.__.__.__ 032049
George F. Wunseh_____.______ 032580
Herrick Poore. - coooo___ 032792
Theodore Rozak_ - _______._.___ 033488
Murray Bell. ... 033729
5—29211 Jess H. Nicholas, Jr_ . _______ 032690 | September 11,
) ) 1961.
-A-29321 | William- Francis Allen...____.__ 031376 .| October 26, 1961,
A-29342 | Bdward C. Carney._ . ______ 027887 | March 2, 1961,
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0il aﬁd'(:‘_ras Leases: Rentals—~Qil and Gas Leases: Termination

The automatic termination provision in section 31 of the Mineral Leasing Aet,
as amended, does not apply to a situation where, due to other contingencies,
additional rent may become due on a date other than the anniversary date
of a lease.

APPEAT FROM THE BUREAU OF LAND MANAGEMENT

C. W. Trainer has appealed to the Secretary of the Interior from
a decision by the Appeals Officer, Bureau of Land Management, dated
March 14, 1961, holding that three oil and gas leases, Las Cruces
066147-B, Las Cruces 066147-C and Las Cruces 066147-E, had ter-
minated on September 30, 1960, for failure to pay rent, under the
amendment of section 31 of the Mineral Leasing Act by the act of
July 29, 1954 (30 U.S.C., 1958 ed., sec. 188), and that therefore
assignments of the leases to Trainer, filed in October 1960 could not
be approved.

Section 81, ag a,mended in 1954, provides in material part:
Notwithstanding the provisions of this section, however, upon failure of a
lessee to pay rental on or before the anniversary date of the lease, for any lease
on which there is no well capable of producing oil or gas in paying quantities, the
lease shall automatically terminate by operation of law : Provided, however, That
when the time for payment falls upon any day in which the proper office for
payment is not open, payment may be received the next official working day and
shall be considered as timely made.

The question is whether the leases terminated under this provision
of the Mineral Leasing Act (30 U.S.C., 1958 ed., sec. 181 et seq.).

The lands in the three leases were originally portions of Las Cruces
066147, issued as of December 1,1948. Part of the land was segregated
in a separate lease designated as the B lease by a partial assignment
approved effective May 1, 1951, The base lease and the B lease were
further segregated in separate leases designated as the C and E leases
by partial assignments filed in September 1958. The assignments be-
came effective en October 1, 1958, and- each segregated lease, includ-
ing the B lease, was contmued in full force and effect for a period
of two years therefrom and so long thereafter as oil or gas is produced
in paying quantities, under section 30(a) of the Mineral Leasing Act
(800U.8.C., 1958 ed., sec. 187a).2
" "1 Lag Cruces 066147—B covers 120 aéres in see. 15 ; Las Ciuces 066147-C covers 4>0 acres
in sec. 3 (the SB1,8W14) ; and Las Cruces 066147--F covers 40 acres in see. 15, all in' T.
20 8., R. 35 B., NMPM, New Mexico. Las Cruces 066147, the base lease, covers 280 acres,
including the N1, SW14 and the SW14SW1; see. 3, T. 20 S, R. 35 E.

2 Section 30(a) was amended by section 6 of the Mineral Leasing Act Revision of 1960

(30 U.8.C. 1958 ed., Supp. III, sec. 187a). However, the amendment is not applicable to
leases issued prior to the effective date of that act.

647059—62-——1 : 69 I.D. No. 6
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At the time the assignments became effective, the annual rental on
each lease had been paid for the tenth lease year. The rentals for the
eleventh lease year, commencing on December 1, 1958, were paid in
advance of the anniversary date of the leases. PI‘lOI' to December 1,
1959, the rentals for that portion of the twelfth lease year durmg
which the leases would remain in effect by virtue of the partial assign-
ments, absent production, were paid on a pro rata basis, i.e., for ten
months of the year, or through September 30, 1960. :

On September 29, 1960, the first productive well was completed
within Las Cruces 066147, in the NW14SW14 sec. 3, T. 20 S., R. 35
E., NMPM, New Mexico. The land office was notified of this com-
pletion by memorandum from the Geological Survey dated October
11, 1960, received in the land office on October 18, 1960. The memoran-
dum included the information that as the result of the discovery the
SW1, sec. 3 was, effective September 29, 1960, added to the known
geologic structure of a producing field.

However, prior to the receipt of this information, the land office
had, on October 17, 1960, posted the lands in the B, C, and E leases
as being available for the filing of new noncompetitive lease offers (43
CFR, 1960 Supp., 192.43).

On October 20, 1960, the record titleholders of the three leases pro-
tested this action and requested that no drawing be held with respect
to these lands. They contended that their leases had not terminated
and that they had until December 1, 1960, to pay their rentals. The

‘rentals for the balance of the twelfth year and all of the thirteenth
year were paid on October 25, 1960, and, on October 26, 1960,
assignments of the three leases to Trainer were filed. |

The protest was denied by decision of the land office dated October

27, 1960, on the ground that, while the leases would normally be en-
tltled to a further two-year extensmn from September 29, 1960, under
another provision in section 30(a) of the act,? the rentals had not been
timely paid and therefore the leases had automatically terminated on
September 30, 1960.
. In afirming the land office decision, the Bureau held that the Min-
eral Leasing Act requires the payment of a full year’s rental whenever
a-lease is to run for a full year from and after any rental due date,
whether or not that date coincides with the anniversary date of the
lease. The decision stated that while the amendment to section 31
provides for the automatic termination of leases upon failure of the
lessees to pay rental on or before the anniversary date, the term “anni-
versary date” has no significance, and that the Congress did not intend
that a lease should extend through any perlod for which rentals had
not been paid in advance. -

8 This prov1s1on extends leases segregated by partial assignment for not less than two
years. after the date of discovery of oil or gas in paying quantities upon any other segre-
gated portion of the lands originally subject to such lease.
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‘While the Department has held that the automatic termination pro-
“vision leaves no discretion in the Secretary and that if a lease falls
within its terms it terminates without any action by the Department
(Champlin Odl and Refining Company, 66 1.D. 26 (1959) ; ¢f. United
M anufactumng Company et dl., 65 1.D. 106 (1958) ), I do not construe
the provision as applying to the situation here, where due to other con-
tingencies additional rent became due on a date other than the an-
niversary date of the lease. To so construe the provision would be to
disregard the plain wording of the statute that the “anniversary date
of the lease™ is the controlling date.

The anmversary date of a lease does not change. Where a lease al-
ready in its tenth year is segregated by partial assignment and thus
extended for an additional two-year period from the effective date of
the assignment, the anniversary date of the lease does not shift from
the date of the lease (in this case December 1) to the date from which
the extension is to run (in this case October 1). In such a situation,
for the extension to be effective, the rental for the tenth year must
have already been paid in advance and the rental for the eleventh
year does not become due until the anniversary date of the issuance of
the original lease.. Likewise, the rental for that part of the twelfth

" year during which the lease Is to remain in existence by virtue of the
partial assignment comes due on the anniversary date of the issuance
of the lease. The fact that the rental for that period is prorated on
the basis of the number of months of the year durmg which the lease
is to remain in effect * does not change the a,nmversary date of the
lease.

Thus when, during the course of the twelfth year, and while the
lease is still in effect, something happens which postpones the termina-
tion of the lease beyond the time for which rent has been paid, the
lease does not fall within the scope of the automatic.termination pro-
vision. In such a situation I believe that the holders of such extended
leases should be given notice that because of the extension of their
leases additional rent is due and the lessees should be given a reason-
able time during which to place their lease accounts in good standing.
Otherwise the two-year extension accorded to the lessee on the dis-
covery of oil or gas in paying quantities on another segregated portion
of the lands originally subject to the same lease could be defeated.

Here, the discovery which brought about the extension of the B, C,
and E leases occurred just one day prior to the date on which those
leases would have otherwise expired. There is nothing in the record
to-indicate that the then record titleholders knew of the discovery on
the base lease prior to September 30, 1960. Nor is there anything in
the record to indicate that the land office was apprised prior to post-

“See Associate Solicitor's opinion M-36464 (August 8, 1957).
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ing that the discovery resulted in the land in the C lease being placed
within a known geologic structure of a producing field as of Septem-
ber 29, 1960, and thus no longer available for noncompetitive leasing.® -
Accordingly, it must be held that the B, C, and E leases did not
terminate automatically for failure to pay the additional rental due
on October 1, 1960, or on the first day thereafter when the land office
was open for business and the fact that the rent for the balance of -
the twelfth year was not paid on the first day thereafter (October 1,
1960, being a Saturday)® was not a bar to the approval of the assign-
ment of the three leases to Trainer.” '
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Appeals Officer, Bureau of
Land Management, is reversed and the case is remanded to the Bu-
- reau for consideration of the assignments affecting Las Cruces
066147-B, 066147-C and 066147-F, filed by C. W. Trainer.

Epwarp W, Fismer,
Deputy Solicitor.

APPFAL OF BROOKS AND MIXONW
IBCA-277 - Decided June 5, 1962

Contracts: Delays of Contractor—Contracts: Damages: quuldated Damages

The allowance of adchtmnal time for performance of a contract, allegedly due
to rain, is denied where the contractor fails to establish that periods of pre-
cipitation were unforeseeable and unusually severe within the meaning of
Clause 5(c) of Standard Form 23A (March 1953).

~ Contracts: Delays of Contractor—Contracts: Damages: Liquidated Damages

The contracting officer’s assessment of ligunidated damages for alleged failure
of a contractor to perform within the time required must be set aside, where
the time for performance for the period of assessment had been extended by
the contracting officer for an excusable cause.

BOARD OF CONTRACT APPEALS

This is a timely appeal from two separate findings and decisions
of the contracting officer dated March 7, 1961, which held that: (1)
there was an unexcusable delay of 71 days in completion of Contract

8 No copy of the notice of the availability of these lands is in the present record. How-
ever, the State Supervisor, in a memorandum dated November 4, 1960, states that the
lands were posted on the October list of lands available for simultaneous filing.

sTven if the automatic termination provision of section 31, as amended, were applicable,
the leage would not have terminated on September 30, 1960, but on October 1, 1960.
Duncan Miller, 66 1.D. 342 (1959).

7The C lease covers land which was, effective September 29, 1960, within the known
geologic,. structure of a producing field. Thus the rental under that lease would have
inereased, beginning with the 18th year of the lease, had notice of the fact been given to
the lessee 30 days prior -to the beginning of the new lease year (43 CFR 192.80(b) (1)).
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No. 14-10-0100-966, and (2) 53 days unexcusable delay in the per-
formance of Contract No. 14-10-0100-987, beyond the time specified

in each contract for performance; and that the contractor be assessed
the sums of $7,100 and $5,300, respectively, for the specified periods
of delay at the rate of $100 per day, as liquidated damages, pursuant
to the contract terms.® TRemission of both assessments is sought by
appellant on the grounds that the delays were excusable.

This dispute arises under the above-captioned contracts which re-
quired appellant to furnish all labor, materials, and equipment for the
construction of a total of four bridges, two overpasses, approaches
thereto, paving, and other allied work on the Natchez Trace Parkway,
known as Project 1G3, 1G4, and 1G5, located in Tennessee, and Project
3E3, 8314, and 3E5, located in Mississippi.?

Both contracts were on Standard Form 23 (Rev. March 1953), and
incorporated the General Provisions of Standard Form 23A (March
1958), which included the regular “ * * * Damages for Delay—Time
Extensions” provisions, Clause 5, which authorized an extension of
time for performance for excusable delay.? Each contract contained a
Liquidated Damages clause which provided that appellant be assessed
liquidated damages of $100 per calendar day for delay in completion
of the contracts beyond the time agreed upon.* Both contracts con-
tained a Suspension of Work clause, which authorized the suspension
of work either in whole, or in part, for such periods as may be deemed

1 A separate appeal was taken by appellant from each decision of the contracting officer.
The appeals were consolidated and given one appeal number by order of the Board of
September 11, 1961. o

2 Contract No. 14—10-0100-9686, Project 133, 1G4, and 1G5, called for the construction
of (1) a reinforced concrete rigid frame bridge, (2) a reinforced concrete girder bridge,
(8) a reinforced concrete box culvert type bridge, approaches thereto, and other allied
work in the State of Tennessee. Contract No. 14-10-0100-987, Project 3E3, 3E4, and
3E5 called for the construction of (1) a 3-span concrete slab bridge, (2) a 8-span concrete
girder overpass, (3) a single-span concrete rigid frame overpass, approaches;, and other
allied work in the State of Mississippi.

2The pertinent part of this clause, with which we are concerned, is quoted as follows:
“(¢) The right of the Contractor to proceed shall not be terminated, as provided in para-
graph (a) hereof, nor the Contractor charged with liguidated or actual damages, as
provided in paragraph (b) hereof, because of any delays in the completion of the work due
to unforeseeable causes (italics supplied) beyond the control and without the fault or
negligence of the Contractor, including, but not restricted to, acts of God, or of the public
enemy, acts of the Government, in either its sovereign or contractual capacity, acts of
another contractor In the performance of a contract with the Government, fires, floods,
epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather,
or delays of subcontractors or suppliers due to such causes: Provided, That the Contractor
shall within 10 days from the beginning of any such delay, unless the Contracting Officer
shall grant a further period of time prior to the date of final settlement of the contraet,
notify the Contracting Officer in writing of the causes of delay. The Contracting Officer
shall ascertain the facts and the extent of the delay and extend the time for completing
the work when in his judgment the findings of tact justify such an extension, and his find-

ings of fact thereon shall be final ‘and conclusive on. the parties hereto, subject only to

appeal as provided in Clause 6 hereof.” - _

4 Article 8.8 /Prosecution and Progress and Table 8.1 Standard Specifications for Con-
struetion of Roads and Bridges on Federal Highway Projects, January 1957, as revised
on August 12; 1957, designated as FP—57. )
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necessary by the Government engineer due to unsuitable weather
- conditions.®” »
- The contracting authorlty for both contracts was the Department
of the Interior, National Park Service, represented by the Director,
National Park Service, as contracting officer. Under an interdepart-
mental agreement, the Bureau of Public Roads, Department of Com-
merce, served as the constructive agency for the National Park Service,
and the Regional Engineer acted as the authorized representative of
the contracting officer.

An oral hearing took place before the Board on October 17 and 18,
1961, at Washington, D.C., at which time the testimony of witnesses
and other evidence were proffered by appellant and the Government. -

Contract No. 14~-10-01000-966
Projects 1G3,1G4, and 1G5

This unit price construction contract in the amount of $207,630.50,
later increased by $12,849.84, for a total consideration of $220,480.34,
was awarded the above-captioned contractor, hereafter referred to as
the appellant, on June 16, 1958. Notice to proceed, dated July 9,
1958, was received by appellant on July 11, 1958, so that the official
time for performance began on July 12, 1958. The work was to begin
within 10 days and be completed within 350 calendar days thereafter.

The work was not completed until almost two years later on July
8, 1960, or 728 days subsequent to July 12, 1958, which constituted an

“alleged delay of 71 calendar days, and resulted in the assessment of
~ $7,100 as liquidated damages at $100 per day, pursuant to the contract
terms.

Appellant urges that the entire 71 days are excusable, within the
meanmg of the “* * * Damages for Delay—Time Extensions” pro-
vision of the contract, supra, and that the total assessment of $7,100
should be remitted fo1 reasons as follows: (1) that unusually severe
rain interfered with, and delayed all construction work, particularly
the building of a detour road and the reconstruction of U.S. Highway
64, at the Project 1G8 bridge, which road had to be reconstructed and
replaced with new material, (2) that the number of inches of rainfall
is not the proper criteria for determination of excusability for delay,
(8) that the Government interfered with appellant’s plan to begin
construction at Project 1G4 and required it to initiate work on Proj-
ect 1G5, and (4) that the Government de]ayed appellant’s progress in
staking out Project 1G4 and in a,pprovmg plans for remforced steel
and tlmber construction. :

In reply to appellant’s written requests of June 4 and December 8,
. s Article 8.7, I‘P-57 provided in the casq of partial suspension of work, the number of
. days charged against contract time be computed by multiplying the number of calenddr

days allowed for performance of the work originally shown in the contract by the ratio
of the sum earned during the period of partial suspension to the original contract amount.
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1959, for extensions of time for performance due to excusable delay,
and to appellant’s request of August 4, 1960, for remission of the as-
sessment of liquidated damages, the Regional Engineer, as the repre-
sentative of the contracting officer, replied to all three letters in his
findings of fact and decision of March 7, 1961, wherein he found
appellant was entitled to an extension of 285 days for performance.

“With the excéption of an extension of 22-days for performance due
to an increase in contract quantities, all delay periods were attribut-
able to unusually severe rainfall as encompassed within the meaning of
the “* * * Damages for Delay—Time Extensions” provision (Clause
5), supra. The contracting officer’s determinations were based on the
climatological data for a 10-year period (1950-1959, inclusive) of the
United States Weather Bureau, located at Wayneshoro, Tennessee,
approximately 10 miles from the work site.

Unusual Weather
1998

] Due to unusual and severe rainfall during the month of November

1958 an extension of 5 days was granted, and pursuant to the Sus-
pension of Work clause (Article 8.7, FP-57), all work was suspended
from November 80 to December 10, 1958, for a period of 10 days. All
work was further suspended for 3 days in December 1958, and 7 days
in January 1959. A partial suspension for a period of 130 days from
December 12, 1959 to April 13, 1960, was issued on December 11,1959.

Unusual W eather
1959 and 1960

‘The. Regional EnO‘meer furthel determmed that appellant was en-
titled to additional time for performance of 6, 11, 3, and 2 days, dur-
ing the months of January, February, March, and April 1959, respec-
tively, and for 50 days during the period from October 16 to December
11, 1959.5 Appellant was permitted an extension of 52 days for re-
basing and resurfacing Highway U.S. 64 during the period from
April 20 to June 10, 1960.

In brief, appellant was given a time credlt due to unusual weather

conditions for 53 days, from November 14, 1958 to April 11, 1959, and
by suspension of work, either total or partial, during the period from
October 16, 1959 to June 10, 1960, for 232 days,” which constitutes a
total extension of 285 days for performance .
" The contracting officer’s determinations were based upon. ofﬁcml i
United States weather reports covering a 10-year period, which in our
opinion constitutes a convincing method of distinguishing severe or
. .6 Saven days were deducted . from this period of 57 days, pursuant to the prdvision-for
partial-suspension set forth in Article 8.7, FP-57. | (See fn. 5.)

T A B2-day period from April 20 to June 10, 1960 was excusable due to rebasmg and
resurfacing U.S. Highway 64, at Project 1G3.



88 DECISIONS OF THE DEPARTMENT OF: THE INTERIOR [69 LD:

unusual weather conditions from usual weather conditions at the work
site,® specifically in view of the proxnnlty of the weather statlon to
the construction site.

A report for 70 weeks (July 21-November 21, 1959), was prepared
without specifying a source, by appellant, and offered in evidence.
This evidence fails, however, to establish that rain and snow periods
indicated thereon were unforeseeable, or unusually severe, as required
by the “* * * Damages for Delay—Time Extensions” provision
(Clause 5), in order to entitle appellant to further excusable time for
performance.?

From the available evidence, the Board finds that appellant i is not
entitled to a further extension of time for performance, attributable
to unforeseen and unusually severe weather, and considers the con-
tracting officer’s determinations of excusability, a commensurate al-
lowance for weather conditions encountered by appellant during per-
formance of subject contract. .

Appellant’s contention that it is entltled to an excusable delay due
to Government interference with its plan to begin excavating for the
construction of the bridge at the 1G4 Project, is untenable, and must
be denied, since the Government engineer insisted only that the pre-
liminary work on the detour road be accomplished prior to bridge
construction, which was required by the contract terms.

We find no merit in appellant’s claim for delay in performance al-
legedly caused by the Government’s failure to “stake out” Project 1G4,
since the evidence establishes that this bridge was staked out on Octo-
ber 13, 1958, yet excavating for the same by appellant did not begin
until November 10, 1958.

We find no error in the contracting officer’s findings, as corrected at
the oral hearing, that there was an unexcusable delay of 71 days i in
performance of this contract,™

Accordingly, appellant’s appeal therefrom is denied in its entirety.

Contract No. 14—10-0100-957
Projects SE3, 3B, and SES

This unit price construction contract in the amount of $173,147.25
was awarded appellant on June 27, 1958. It called for the construc-
tion of (1) a 8-span concrete slab bridge, (2) a 3-span concrete girder
overpass, (3) a single span concrete rigid frame overpass, approaches
thereto, and other allied work in the State of Mississippi. .

. Work was to begin within 10 days and be completed within 800 cal--
endar days following receipt of notice to proceed. The official time
. & Triangle O'onst‘m'ction C"ompan«y, 69 1.D. 7, 62—1 BCA par. 3317.

9 Oaribbean Engineering Oompany v. United States, 97 Ct. CL 195,229 (1942).
© WTime computation was as follows: Performance July 12, 1958, to July 8, 1960—728

days. Excusable delay of 285 days, plus 22 days for increased quantities, plus 350 days
for performance by terms of contract, equals 657 days. 728 minus 657—71 days.



847 . ~ APPEAL OF BROOKS AND MIXON : 89
June 5, 1962

for performance began on July 28, 1958. The contract was not com-
pleted until November 30, 1959, or 490 days subsequent to July 28,
1958, which constituted an alleged unexcusable delay of 53 days, and
resulted in the Government’s assessment of liquidated damages for
this period at the rate of $100 per day for a total sum of $5,300. 7
It is appellant’s contention that there should be no Government
assessment of liquidated damages, since all delays in performance are
excusable, pursuant to Clause 5(c) of Standard Form 23A, “Termina-
tion for Default—Damages for Delay—Time Extension” provision,
supra, which states that the contractor shall not be charged with
liquidated damages because of any delays in completion of the work
attributable to unforeseeable causes which includes unusually severe
weather. Other allegations of excusable delay attributable to Govern-
ment interference with performance-will not be discussed, in view of
our determination herein, that there should be no assessment of
liquidated damages for failure to perform within the time required.
~ The evidence discloses that the District Engineer directed the sus-
pension of all work due to rain and wet grounds, except for one period
of 5 days, from December 10 to December 16, 1958 (which was attrib-
utable to snow), pursnant to the Suspension of Work clause (Article
8.7 of FP-57 Specifications), as enumerated below: '

1958 7 . ) Days
September 11 to September 25 _ : : 14
October 31 to November 3 i 3
November 14 to November 19 5
November 28 to December 1 _. 3
December 13 to December 18 I - 5
December 22 to January 3 : 11

1959 . T "Days .
January 4 to March 17 e 71
‘May 20 to May 26 ) I i}
June 9 to June 15_, 6

Total 124

In his findings of March 7, 1961, the contracting officer extended the
- time for performance from October 6 to October 15, 1959, or for a
period of 10 days, due to wet soil conditions which did not permit
seeding and sodding operations. . '

By Directive S, dated October 12, 1959, the seeding and sodding
period was extended from October 16 to October 31, 1959, and by
amendment thereto on. November 23, 1959, this period -was further
extended from October 81 to. November 30, 1959, for a total extension
of 45 days* L ’ '

u 4y Article 591-3.4, Seeding, as prescribed on page D—5 of the proposal and contract,

is hereby modified to extend the fall seeding period from October 16 to October 31, 1959.
«2. Article 594-8.4, Placing Sod, as prescribed on page D-7. of the proposal and con-

647059—62——2
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This contract was completed on Nowvember 30, 1959. In his findings
-of fact and decision of March 7, 1961, the contracting officer did not,
however, extend the time for performance from October 16 to Novem-
‘ber 30, 1959, in accordance with Directive S, dated October 12, 1959,
-and. the amendment thereto, issued on November 23, 1959. :

Although the contractmo officer determined that there was an

4 unexcusable delay of 53 chys in performance, which resulted in the
assessmernit of $5,300 as liquidated damages for this period, this assess-
ment must fail, since Directive S and the amendment thereto, unques-
tionably extended the time for performance to November 30, 1959,
which was the date of completion of performance.

Accordingly, the appeal from the contractlng officer’s decision per-
talmng to Contract No. 14-10-0100-987 is granted pursuant to the
Termination for Default—Damages for Delay—Time Extensions pro-
vision (Clause 5(c)) of the contract. The Government’s assessment
of $5,300 as liquidated damages must perforce be remitted.

Summaory .

The appeal from the contracting officer’s decision, pertaining to Con-
tract No. 14-10-0100-966, wherein appellant was assessed the sum of
$7,100 as liquidated damages for failure to perform within the con:
tract time as-extended, is denied.

The appeal from the contracting officer’s deClSIOn, pertaining to Con—

“tract No. 14-10-0100-9871s granted. The assessment of $5,300 as liqui-
dated damages is accordmgly remitted.
Joux J. HYNDS M ember

We concur: - B

Paur H. Ganrr, Ohairman.
Tromas M. Dursron, Member. .

traet, is hereby modified to exten&'the fall sodding period from October 16 to October 31,
1959. E
“We have been advised by the Resident Engineer tha.t all work w111 have been completed
on or-about October 31, 1959.
“Please indicate your agreement to this directive by dating, signing, and returning the
two enclosed copies by return mail.
“(sgd) W. B, CoMPTON, Jr.,
W. B. Compton, Jr.,, for C. H. Buchanan,
’ Division Engineer.
““Accepted 10/13/59.
Brooks & Mixon Contractors
By : (sgd) E. F. MizoN"

“AMENDMENT A TO DIRL‘CTIVE 5

“Directive S dated October 12, 1959, issued in connect:lon with your contract for the
construction of Project 3E3,4,5, Natchez Trace Parkway, is hereby amended to extend
the fall seeding and sodding period from October 31, 1959, to November 30, 1959.

“Please indicate your agreement by dating, signing, and returning by return mail the
two enclosed copies. The original is for your files.

“(sgd) C. H. BUCHANAN,
C. H. Buchanan,
Division Engineer.
“Accepted 11/24/59. ’
Brooks & Mixon Contractors
By : (sgd) E. F. MixoN”



011 ¢ - 4 , OTIS A. ROBERTS™ A 91

: OTIS A. ROBERTS
A-20020 ~ " Decided June 12, 1962
0il and Gas Leases Generally—Water and Water Rights: Generally

Where a determination has Dbeen made undgl section 40 of the Mineral
Ledsing Act that water struck while drilling for oil under an oil and gas
lease is 1ot presently valuable and usable at a reasonable cost and where
additional information is submitted tending to -show otherw1se, the case
will be remanded for a reconsideration of the determination. '

0il and Gas Leases: Generally—Water and Water Rights: Genei'ally

‘When water struck while drilling for oil under an oil and gas lease issued
pursuant to the Mineral Leasing Act is determined to be valuable and
usable at a reasonable cost for agricultural, domestic, or other purposes,
the land on which the well is located will be reserved as a water hole and
the well operated or leased to accomphsh the purposes of section 40 of the
Mineral Leasing Act.

0il and Gas Leases: Generally—Water and Water Rights: Generally
‘When water struck while drilling for oil under an oil and gas lease issued
pursuant to the Mineral Leasing Act is determined not to be valuable and
‘usable ‘at a. reasonable cost for agricultural, domestic, or other purposes,
" the well is to be plugged and abandoned by the oil and gas lessee.
R.ghts—of—Way Act of Maxrch 3, 1891—Rights-of- Way Act of February 15
1901
An application for a right-of-way for a well site and pipeline is properly re-
jected for the development of water discovered in drilling for oil and gas
- under an oil and gas lease issued under the Mineral Leasing Act.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Otis A. Roberts has appealed to the Secretary of the Interior from
a decision by the Appeals Officer,: Bureau of Land Managenent;
dated May 5, 1961, which affirmed a decision dated January 10, 1961,
by the Colorado land office, rejecting Roberts’ application under the
acts of March 3, 1891, as amended (48 U.S.C., 1958 ed., sec. 946 e
seq.), and February 15,1901 (43 U.S.C., 1958 ed., sec. 959), for a right-.
of-way for a well site and a pipeline for the transmission of water
upon and across Lot 10, Sec. 3, T. 2 S, R. 84 W., 6th. P. M.,, Colorado.

The application was filed on February 19, 1960, at a time when
Roberts had Lot 10 under oil and gas lease pursuant to the Mineral
Leasing Act (30 U.S.C., 1958 ed., sec. 181 ef seg.). The map accom-
panying the application shows that the proposed pipeline would run
from the well site to the Colorado River, which runs along the south-
western portion of the lot. The application recited that water was
struck while the land was being drilled for oil, that the well was
completed as a flowing artesian water well, that the oil and gas lease
(Denver 054284) would expire on February 29, 1960, that the appli-
cant was in the process of giving notice to the Geological Survey that
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he intended to test the well further and condition the same for the
production of water, and that the well site and pipeline would be
utilized for the production and transmission of artesian well water
for irrigation, domestic, and industrial purposes. No particulars were
given as to which lands might be irrigated through the use of the
water or as to the nature of any industrial purposes which might be
served by the water.

Roberts was notified on March 24, 1960, that since the water was

~ encountered on public land in the course of drilling for oil or gas, a
determination would have to be made under section 40 of the Mineral
Leasing Act, as added by the act of June 16, 1984 (30 U.S.C., 1958 ed.,
sec. 229a), as to whether the water supply available had economic
value. The record indicates that Roberts failed to answer an inquiry
from the local office of the Geological Survey of May 25, 1960, as to
the pertinent factors bearing upon a determination as to whether the
water was valuable and usable at a reasonable cost for agricultural,
domestic, or other purposes.
. The Regional Oil and Gas Supervisor of .the Geological Survey
determined, on the basis of a report from the Bureau of Land Manage-
ment, that there was insufficient arable land for irrigation by the well
and that the water was not needed for domestic use. He also stated
that the proposed industrial use for the water might not materialize
for five to ten years“and perhaps never.” Accordingly,he determined
that the water was not presently valuable or usable at a rea,son‘ﬂcﬂe
cost.

Thereafter, by the decision of January 10, 1961, Roberts was in-
formed that the well would not be condltloned for water production
or the land reserved as a water hole. Asthe water from the well would
not be available to Roberts, his application for the right-of-way was
denied.* '

Roberts appealed to the Director of the Bureau of Land Manage-
ment on the ground that since the Geological Survey had determined
that the well would not be conditioned as a water well the Department
had no choice but to allow his application for the right-of-way. Rob-
erts also stated that he had, on March 1, 1961 (approximately one year
after his oil and gas lease had expired), filed an application with the
State of Colorado and obtained a permit to use ground water.

The Director affirmed the decision of January 10, 1961, on the
ground that it was proper to refuse to grant a right-of-way where no
useful purpose would be served.

In this appeal to the Secretary the appellant has submitted in-
formation which suggests that the water from the well may be pres-
ently valuable and usable at a reasonable cost for certain purposes.
He has submitted a letter to the Secretary of the Interior from the

1§ far as the record now before me shows, the well has hot yet been plugged.
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Director of the Department of Public Utilities of the City of Colorado
Springs stating that the City is conducting negotiations with Roberts
with the objective of acquiring all of Roberts’ right, title and interest
in the pipeline permit, water well, and aquifer and that, if negotiations
are successfully concluded and the right-of-way issued, it is the in-
-tention of the City to use the water acquired for the purpose of pro-
viding replacement water for its existing diversions from the Colorado
River System on the Blue River and its upper tributaries. The At-
torney for the City has likewise written to the Secretary expressing
the City’s interest in the matter. In addition, Roberts states that if
the City of Colorado Springs does not complete its negotiations with
him others are interested in acquiring the water for industrial pur-
poses. . Roberts admits that production tests on the well have not
been completed but he contends-that he has now demonstrated that the
water is currently valuable and usable and that the Department has
no choice but to allow his-application. o

‘While the information which Roberts has now supplied as to a
possible use for the water is a sufficient basis for remanding the matter
for a further examination of the question as to whether the ‘water is -
valuable and usable at a reasonsgble cost, it does not follow that
Roberts’ application for a right-of-way for a well site and pipeline for
the transmission of the water must be allowed.

- The water was struck while Roberts, as lessee under a Federal 011
and gas lease, was drilling for oil. Roberts had no right in the land
and could have acquired no right to the water found thereln in the
course of his drilling operations.

Section 40 of the Mineral Leasing Act, to which Roberts’ lease was
subject, provides that in case a lessee strikes water while dr1ll1ng, in-
stead of oil or gas,
the Secretary of the Interior may, when such water is of such guality and quan-
tity as to be valuable and usable at a reasonable cost for agricultural, domestic,
or other purposes, purchage the casing in the well at the reasonable value thereof
to be fixed under rules and regulations to be prescribed by the Secretary: Pro-

vided, That the land on which such well is gituated shall be reselved as 2 Water
holeunder section 10 of the Act of December 29, 1916.

The section also provides:

- The Secretary may make such pu1chase and may lease or operate such wells for
the purpose of producing water and of using the same on the public lands or of
disposing. of such water for beneficial use on other lands, * * * Provided, That
owners or occupants of lands adjacent to those upon which such water wells may
. be developed shall have a preference right to make beneficial use of such Watel

It provides, too, that the Secretary may use th_e proceeds from the
“sale or other disposition of such water as a revolving fund for the
continuation of the program,” provided for therein.

Thus the section specifically provides that if water struck while-drill-
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ing for oil or gas is of such quality and quantity as to be valuable and
usable at a reasonable cost, then the land on which the well is located
shall be reserved as a water hole. Further, when it is determined that
the water is valuable and usable, the Secretary of the Interior may
operate the well or lease it to others to operate. The Secretary must,
of course, reimburse the oil and gas lessee for the cost of his casing
where the land on which the well is situated is to be reserved as a water
hole and where the well is to be leased or operated.

The Secretary has provided by regulation (30 CFR 221. 34: a,nd 30
CFR Part 241), to which the Roberts lease was subject, for the proce-
dure to be followed in the event water is struck. Under the regula-
-tions, if the water is found by the Geological Survey not to be valu-
able and usable within the meaning of section 40, then the well is to be
plugged and abandoned by the lessee. Where, on the other hand, the
decision is that the water is valuable and usable within the meaning
of the statutory provision, applications to lease the well may be en-
- tertained after the well has been conditioned for use as a water well,
after title to the casing is vested in the United States, and after a de-
cision to lease the water well has been reached (30 CFR 241.6).

Thus it is the Secretary of the Interior who determines whether the
well will be abandoned or conditioned as a water well. Under the
provisions of his oil and gas lease, Roberts must abide by the decision
of the Department as to whether the well is to be abandoned or con-
ditioned as a water well. If the final decision of the Department is
that the well is to be abandoned because the water is not valuable
within the meaning of section 40 of the Mineral Leasing Act, the-well
must be plugged and abandoned. In such a situation the water would
no longer be available and there would be no occasion for the granting -
of a right-of-way either for a well site or for pipelines for the trans-
mission of water.

If, on the other hand, the water developed on Lot 10 by Roberts in
the course of his operations under his oil and gas Jease is valuable
within the meaning of section 40 of the Mineral Leasing Act, then
Lot 10 will be deemed to be reserved as_alwat'er hole and the well
thereon is to be operated by the Secretary of the Interior, or under
his supervision through leagse, to produce water for the purposes
enunciated in section 40. In such event, no right-of-way is needed
either for the well site or for a plpehne for the transmission of the
water across the lot.

Accordingly, it must be held that regardless of the correctness of the
previous deterimination by the Geological Survey that the water is
without present value, it was proper to have rejected the Roberts :
application for the right- of-way. :

However, since Roberts has now supplied information unknown to
the Regional Oil and Gas Supervisor when he made his decision,
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whlch information tends to indicate that the Water may be put to
beneficial use at a reasonable cost and that it may be desirable to
condition the well as a water well, the case will -be remanded for fur-
ther consideration of the question in view of the information now
made available by Roberts. In makmg this redetermination the -
Geological Survey may take into consideration any further informa: -
tion which may have come into its possession since its previous deter-
mination or any further information which Roberts or others may
submit as to the economic value of the water obtainable through the
well drilled on Lot 10.

If upon further consideration of the matter the Geological Survey
is still of the opinion that the water is Wlthout value within the mean-
ing of section 40 then the Geological Survey should call upon Roberts
to plug and abandon the well.

However, if the decision of the Geological Survey is that the water
is valuable then the well should be conditioned for use as a water well
and the procedure outlined in 30 CFR 241.6 for the awarding of leases
to water wells followed. Roberts may, of course, if the decision is
that the water found on Lot 10 is valuable, apply for a lease of the
well at the proper time.

‘Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the rejection of Roberts’ right-of-way ap-
plication is affirmed and the case is remanded to the Bureau of Land
Management for further proceedings by it and the Geological Survey
consistent with this de01s1on

Eowarp W. Fismer,
Deputy Solicitor.

LAWRENCE EDWARDS
A-28991 Decided Jume 13, 1962

Grazing Permits and Licenses: I—Iearlngs—Admlnlstratlve Procedure Act:
‘Hearings S

A hearing on the question of whether a reduction in grazing privileges under
a license permitting use of the Federal range was made in-accordance with .
the range code is subject to the provisions of the Administrative Procedure
Act, and in determining whether a licensee’s appeal from a decision reducing
grazing privileges should be dismissed, the whole record must be considered,
and not merely the licensee’s testimony and papers in support of his appeal.

 Grazing Permits and Licenses: Cancellation and Reductions

Where, in order to reach the carrying capacity of the Federal range, a 24 per-
cent reduetion in grazing use is imposed on all licensees and penmttees on
~ an equal percentage basis in accordance with. the range code and, in addition,
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a further reduction in use is also impqsed on one licensee, the basis and
authority for the further reduction should be set forth in a notice to the
licensee, as required by the range code. .

APPEAL FROM THE BUREAU OF LAND MANAGEMENT -

Lawrence Edwards has appealed to the Secretary of the Interior
from a decision of March 20, 1961, by the Director of the Bureau of
Land Management which affirmed a hearing examiner’s decision dis-
missing Edwards’ appeal from an award of grazing privileges on the
range in Montana Grazing District No. 2. Edwards had appealed to
a hearing examiner from a decision of January 29, 1957, by the dis-
trict range manager awarding privileges for 1957 in what is referred
to by the Bureau as the west side of the Big Dry grazing district -

(Montana) No. 2. Because of overgrazing in the area, awards for
1957 were reduced by 24 percent from the use allowed dumng previous
years on this range.

A hearing on the appeal from the manager’s decision was held at
Miles City, Montana, on September 18, 1958. The issues raised at the
hearing were whether a reduction in awards of grazing privileges in
the area was necessary, and whether the reduction was made in accord-
ance with the range code. The appellant argued, in effect, that the
reduction of grazing privileges required of him by the manager’s
decision of J: anuary 29, 1957, was greater than that imposed on other
operators using the area, and that the reductlon was made on an
unequal percentage basis.

The appellant was the only person who testified at the hearing. He
was cross-examined by counsel for the Bureau. The Bureau counsel
then moved to dismiss the appeal with prejudice because of the inade-
quacy and insufliciency of the appellant’s case. This'motion was taken
under advisement. At the outset of the hearing the Bureau also put
into evidence a map of the area, and, after its motion to dismiss, it
offered in evidence its entire official file of the appellant’s grazing use
in Montana grazing district No. 2, which was admitted over the ob-
jection of the appellant. However, the Bureau submitted no testi-
mony or evidence other than this at the hearing.*

The appellant testified that during the past years he and his brother
King have made use of one permit but that their livestock operations
are separated and that the appellant has always operated as an indi-

-vidual rancher (Tr. 10, 11, 19). He testified further that for many
years he has maintained his cattle herd of about 110 head.?

1The transcript of the hearing will be referred to hereafter as “Tr.”, followed by the
number of the page to which reference is made i
appeal on other grounds.

2 The appellant also testified that quite extensive trespass grazing occurred on this range
and suggested that if the Bureau prevénted the trespass, a reduction of qualified use
would not be necessary on the range (Tr. 11-14). On cross-examination, it appeared that
the Bureau has attempted to prevent the trespass grazing. -However, the appellant’s con-
tentions regarding trespass need not be comsidered here in view of the disposition of this
appeal on other grounds.
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~In a decision of January 22, 1959, the examiner held that the ap-
pellant had offered no testimony in support of his claim that his re-
duction had been disproportionate and not based on an equal percent-
~ age basis and that the appellant had not met the burden.of proof.
Therefore, the examiner granted the Bureau’s motion that the appeal
be dismissed with prejudice because of the inadequacy and insuffi-
ciency of the appellant’s case. The Director’s decision affirmed the dis- -
missal of the appeal with prejudice on the ground that the examiner’s
decision was supported by the record. )

The portion of Montana grazing district No. 2 which is 1nv01ved in
this appeal will be referred to hereafter as the west side. Is consists
of individual and common- allotments used in several livestock opera-
tions including the separate and individual operations of the appel-
lant, who runs cattle, and of the appellant’s brother, King dea,rds,
Who uses this and other Federal range principally for grazing sheep.
As the appellant testified, a single license has been issued for many
years to Mrs. George Edwards and. Sons granting up to 1297 aums
(animal unit months) of grazmcr use authorizing (1) the appellant’s
use of this range for grazmg cattle, (2) the separate use of this range
by his brother for grazing sheep, and - (3) the brother’s use of other
range not within the area here involved. That is, for many years
before 1957, a single license had been issued to Mrs. George Edwards
and Sons, which .authorized regular grazing on this range by the
appellant’s cattle, regular grazing on this range by King Edwards’
sheep, and also additional sheep grazing by ng Edwards’ sheep on
range not involved in this appeal.

Of the total of 1297 aums authorized by this license, 451 aums were
for privileges on the east side of the grazing district, an area not in-
volved in this appeal. It appears that the 451 aums have been used.
inthe past by the appellant’ brother, King Edwards, for sheep graz-
~'ing. The remaining 846 aums in the license granted grazing privi-
leges on the west side, including privileges for grazing both cattle
and sheep, and it is these privileges which are under consideration on
this appeal. Not all of these 846 aums available on the west side-
have been granted under the regular license in recent years, and the
‘regular license for Mrs. George Edwards and Sons has authorized
approxunate]y 796 aums use on-the west side, although additional
© grazing use in this area has been allowed the appe]lant and his brother .

under specml permit or administratively, as contrasted with use under
the regular license.* However, for purposes of deciding this appeal,

20n September 18, 1957, for example, the appellant was administratively allowed 60
- aums on the west side in addition to the 580 allowed for cattle grazing in that area under

the regular license. . (The 1957 decision was suspended. pending disposition of this
appeal.)

The record indicates that this addzttlonal use was administratively allowed because full
use was not made of the grazing privileges in this allotment during the regular season.
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the ordinary use by the appellant and his brother.in the west side
area will be regarded as 796 aums, the approximate amount of privi-
leges granted in the years immediately preceding the manager’s 1957
decision. That use has continued pending decision on this appeal.

The records show that in the years just before 1957, approximately
580 of the aums authorized on the west side permitted cattle grazing
and so were used by the appellant, and that 216 of the aums allowed
on the west side by the regular license authorized grazing 800 sheep
and 10 horses and that these privileges were used by the appellant’s
brother, King Edwards. The manager’s decision, which led to this
appeal, granted the appellant 848 aums on the west side as compared
with his prior use of 580 aums, a 40 percent reduction. The decision
was consistent with a memorandum in the record by the manager
dividing the hitherto single Eidwards’ license into two parts, one for
the appellant (348 aums) and one for King. The record indicates
that the manager apparently planned to award King Edwards 301
aums for grazing sheep and horses in the west side area as compared
with 216 aums awarded to him before 1957. If the manager’s proposal
for dividing, between the appellant and his brother, the privileges
granted on the west side under the license issued to Mrs. George
Edwards and Sons were carried out, the privileges awarded to the
appellant’s brother would amount to a 40 percent increase over his
use on the west side prior to 1957. However, only the proprlety of
the 1957 award to the appellant, individually, is in issue on thls
appeal®

In accordance with surveys indicating the carrying capaclty of the
range, the manager determined that a cut of 24 percent in use on the
west side range was necessary to prevent further overgrazing. In de-
ciding what the reduced use on the west side under the Edwards li-
‘cense would be, the manager determined that if the 846 aums of use
- authorized under the regular Edwards’ license were reduced by 24
percent, they could be allowed no more than 643 aums use in that
area. ' ' _

_ Although the appellant denies the necessity for a general reduction
in the over-all amount of grazing allowed on the range in question, he
offered no evidence to support his contention other than the fact that
his operations had been unchanged for several years and that a sub-
stantial trespass had gone uncorrected during the same period. These
“facts do not prove that the range has the capacity to sustain without
injury the amount of grazmg previously permltted or that a reduc-
tlon in the amount made was improper.

< The appellant’s brother, King Ed\vards, iy not a party to this appeal and the record
does not show the basis of the proposal allowing him a 40-percent increase of use in the
west side area over that used before 1957. (The proposal seems particularly anomalous

since the manager purportedly required a reduction in use of at least 24 percent by other
operators awarded grazing privileges on this range.
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If, as in the pa,st the manacrer had, issued a hcense for 1957 use to
Mrs. George Edwards -and Sons, authorizing 643 aums use on the
west side range, indicating grazing by cattle and sheep, respectively,
in proportion to the use authorized in previous years, there would
be no question as to the correctness of the Bureaun’s contention that a
24 percent reduction in use on the west side was imposed. The appeal,
however, also challenges the manager’s decision of January 29, 1957,
which imposed a 40 percent reduction on the appellant from his pre-
vious use. on this range whereas other operators were presumably re-
quired to take a reduction of only 24 percent use, with the exception
that the appellant’s brother would-apparently be granted a 40 percent
increase in the grazmg pr1v11eges he could use on this range as com-
pared with his use in previous years.®

The discrepancy between the 24 percent cut presumably given other
operators and the 40 percent cut required of the appellant by the
manager’s decision is too great to come within the regulatory provi-
sion referred to in the manager’s decision that reductions be made on
an equal percentage basis for all licensees and permittees on the Fed-
eral range allotment area involved. .

There is some indication in the Director’s declsmn of the 1ncon31st—
ency of the manager’s action in reducing the appellant’s use by 40 per-
cent in the area involved when the use of other operators was cut by
24 percent, or, as with the appellant’s brother, no reduction was im-
posed but an increase was planned. The Dlrector s decision states that
the 40 percent. reduction for the appellant resulted from the division
between the appellant and his brother, on the basis of the priority of
the base property claimed by each on the west side range which was
available for licensing to the Edwards brothers, even though such a
division is seemingly denied, by the manager in a number of instances.®

8 The manager’s decision states that the reduction in licensed use was neceSsary to
reach the. grazing capacity of the range and that the. reduction was made in accordance
with the range code (43 CFR, 1960.Suppn., 161.6(f)) which provides, inter alia, that
reductions of regular licenses or permits- regularly issued are to be made on an equal
percentage basis. The manager’'s decision states that the reductions invelved here were
made on an equal percentage basis and also refers to the provision that no license or permit
will confer grazing privileges in excess of the grazing capacity of the Federal range to be
used (43 CFR 161.6(e) (3)). v
" ¢Yn his application dated October 31, 1956, for grazing privileges during 1957, the
appellant requested that privileges formerly allotted to Mrs. George Edwards and Sons be
divided, added that he was applying for all the privileges on the point and for the cattle
privileges on the west side, and stated that other Federal range privileges would go to
King Bdwards. Aeccording to the appellant, he was told by Bureau employees that a
division between him and his brother of the grazing privileges allowed under the Edwards
permit could not be made (Tr. 21). And in a letter of June 11, 1958, the manager told
appellant's counsel that it would be impossible to make a division between Lawrence and
King Hdwards of the privileges available on the west side until a hearing was held and
the p11v11e°'es of Mrs. George Edwards and Sons were determined.

Likewise, the brief submitted to the examiner in support of the Bureau’s posmon implies
that the Edwards brothers’ privileges on the west side range have not been divided, and
states in a footnote that if the Edwards brothers reach agreement as to a division of the

base property, then the division of privileges under the licerise between them may be
considered by the Bureau.
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Certainly, there is nothing in the decision of January 29, 1957, indicat-
ing that the award of 848 aums resulted from a division of the range
between the appellant and his brother. Nonetheless, the Bureau’s files
seem to indicate, and the assertion of counsel for the Bureau at the
hearing confirms that the manager’s decision of January 29, 1957,
reducmg the appellant’s use of the west side area to 348 aums, amount-
ing to a 40 percent cut, was based on a division between the a,ppellamt-
and his brother of the 643 aums available under the Edwards license
after the 24 percent reduction required of all operators in the area.
As the appellant received notice only that the reduction for the 1957
_ season was made under a provision of the range code requiring that
regular licenses and permits properly issued shall be reduced on an
equal percentage basis, he was not notified of the additional reduction
of his grazing privileges resulting in the 40 percent cut, and neither
was he notified of the basis of the additional reductlon 43 CFR

1960 Supp., 161.9(d).

If the number of grazing privileges which the appellant-has used on

the west side in the past under the license issued to Mrs, George Ed-
wards and Sonsg should be reduced in addition to the 24 percent reduc-
tion required of other users of the range in the area, then such addi-
‘tional reduction should be carried out in accordance with the relevant
provisions of the range code. Since the manager’s 1957 decision has
not been effective pendlnd this appeal, the appellant has not been in-
jured by the error of reducing his operatlon by more than 24 percent
without complying with the range code in making the reduction.

Next, it must be determined whether, in light of the matters already
discussed, the examiner’s and the Director’s decisions dismissing this
appeal because of the inadequacy and insufficiency of the appellant’s
case are correct. - Although the appellant’s testimony at the hearing, if
considered alone, might support the ruling, the decision can be af-
firmed only if the evidence in the Bureau’s file is disregarded, which
evidence indicates that the manager’s 1957 decision required that the
appellant take a 40 percent rather than a 24 percent reduction in graz-
ing use in the area. The provision in the range code permitting an
examiner to summarily dismiss an appeal with prejudice because of the
inadequacy or insufficiency of the appellant’s case surely does not war-
rant disregarding a substantial part of a record (in this case the Bu-
reau’s files) and deciding the motion solely on the basis of the mate-
rial submitted or offered by the appellant. -Counsel for the Bureau
agreed at the hearing to let the official record indicate the extent of
grazing privileges allowed -to the appellant ('Tr. 20), and the fact that
no evidence was offered by the Bureau at the hearing other than a map-
and the files makes it particularly incumbent that anyone deciding the
case consider the contents of the Bureau files in reaching a decision on
the appeal. Section 7(d) of the Administrative Procedure Act (5
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U.S.C., 1958 ed., sec. 1006 (d) provides that the transeript of testimony
and exhibits, together with all papers and requests filed in the. pro-
ceeding, shall constitute the exclusive record for decision on hearings
held under the act with an excepmon as to material which may be of-
ficially noticed. = A provision in the range code is almost identical.
43 CFR, 1960 Supp., 161.10(j). In interpreting the requirement,
the Supreme Court has held that in determining whether an agency
decision should be affirmed, the test to be applied is whether on the
Tecord as a whole there is substantial evidence to support the agency
findings upon which the decision is based. Universal Camera Corp. v.
Labor Bd., 340 U.S. 474, 488-491 (1951). In this decision, the court
pointed out that the Administrative Procedure Act requires that the
‘wholé record be considered and that the decision be supported by sub-
stantial evidence when viewed in the light of the entire record (see
 Frank Halls et al., 62 1.D. 344, 363 (1955)). Accordingly, the appel-
lant’s testimony ‘mt the hearmg, the papers in support of the appeal,
and the Bureau’s entire file in this case are to be considered in deter-
‘mining whether the motion dismissing the appeal can be sustained.
In view -of the matters discussed herein indicating that the man-
ager’s 1957 decision required a reduction in the appellant’s privileges
of approximately 40 percent whereas other operators in the area were
presumably given a 24 percent cut and that the reduction as to the
appellant and other operators was made under a provision of the code
requiring that reduction be made on an equal percentage basis, it seems
clear that, as the appellant asserted, the reduction was not made in ac-
ccordance with the code provision cited in the manager’s decision. Con-
sequently, the decisions dismissing the appeal must be set aside except
insofar as they upheld the 24 percent reduction of grazing privileges
used by the appellant. If the appellant’s grazing privileges must be
reduced further than the 24 percent reduction imposed on other oper-
ators in this area, then the a,ppellant should be notified of the extent
and the basis of the reduction, as required by the range code. :
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental
Manual; 24 F.R. 1348), the decision of the Director of the Bureau of ‘
Land Manaoement is set aside to the extent indicated and the case is
remanded for action consistent with this decision.

~ Epwarp W. FISHE.R,” :
‘ Deputy Solicitor.
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APPEAL OF CHENEY-CHERF AND ARSOCIATES
IBCA-250 - Decided June 19, 1962 .

Rules of Practice: Appeals: Standing to Appeal—Contracts: Subcontractors
and Suppliers - :

The Board has jurisdiction of appeals presented by a prime contractor im
behalf of a subcontraetor involving - claims for additional costs of
performance.

Contracts: Changes and Extras—Contracts: Specifications—Contracts: Con-
tracting Officex

Under a contract involving the construction of two tunnels, where the con-
tract specifications provide that the judgment of the contracting officer
shall determine the quantity of permanent timbering necessary for satis-
factory construction of the tunnels, the instructions of the contracting officer
for reduction of such quantity of timbering in the major areas of the tunnels
do not constitute actual or constructive changes within the meaning of the
Changes Clause (Clause 3); of Standard Form 23A.

BOARD OF CONTRACT APPEALS

‘This appeal is prosecuted by the prime contractor named above,
in behalf of its subcontractor, the A. J. Cheff Construction Company.
The appeal was timely filed on July 15, 1960. It involves a subcon-
tract for the construction of two tunnels and claims totaling $326,-
254.20. The claims arise principally from Government instructions
which allegedly increased the fall-out of earth material and enlarged
the perimeters of the tunnels.

A hearing of this appeal was conducted by Mr. Durston at Seattle,
‘Washington, on March 14 to 17, 1961, inclusive.

The subcontract agreement, dated October 28, 1957, incorporates by
réference all of the terms and provisions of the prime contract dated
October 11, 1957 (which contained Standard Form 23A), « * # *
including all general and special conditions, drawings, specifications
and other documents forming, or by reference made a part of * * * »
the prime contract. The Board has taken jurisdiction of appeals in-
volving claims presented by a prime contractor where the work was
actually performed by a subcontractor. The “Severin” doctrme is not
involved here.?

The subcontract work consisted of the construction of two concrete-
lined tunnels of six-foot inside diameter, as part of the prime contract

1 Government’s Bxhibit “0”,

2 Wiscombe Painting Company, IBCA~T8 (Oectober 26, 1956). Cf. Nils P. Severin V.
United States, 99° Ct. CL. 485, cert. den. 322 U.S. 738; Young and Smith Construction
Company, IBCA-151 (June 18, 1958), 65 1.D. 274, 58-1 BCA par. 1803 ; Fernsworth &
Chambers Co., Inc., ASBCA No. 5489 (December 10, 1959), 59—2 BCA par. 2427, 2 Gov.
Contr. par. 150 ; J. M. Brown Construction Compony, ASBCA No. 3469 (July. 26, 1957),
57-2 BCA par. 1377. .(Under the “Severin” doctrine, a prime contractor may not recover
under breach of contract amounts due to its subeontractor where the subcontract contains
an exculpatory clause, for under breach of contract and similar causes the plaintiff must
show that he bas suffered damages.)
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Work of building the Keene Creek Dam and Green Sprmgs power con-
duit,-in the State of Oregon. One of the tunnels is known as the
Cascade Divide Tunnel, about 0.4 of a mile in length, while the other,
about 0.92 of a mile long, is called the Green Springs Tunnel. The
prime contract price was $2,894,330, while the price of the subcontract
was $1,178,710. ‘

The two tunnels are fairly close to each other, and the subcontractor
established its base of operations between them. Excavation began at
the outlet portal of the Cascade Divide Tunnel on December 23, 1957,
and at the inlet portal of the Green Springs Tunnel on December 30,
1957, As the driving of the tunnels progressed, the interior walls and
arches were supported by wood laggincr and blocking, and by steel
arch supports, as required by the prime contract (and through
reference, by the subcontract)

At first, as is customary in the entrance of a tunnel, the subcon-
tractor placed the wood lagging in a “solid” manner; tha,t is, after
permanent steel arches had been placed about 2 to 6 feet apart, wood
planks or timbers, known as lagging, usually about 10 to 12 inches
wide and 3 inches thick, were placed horizontally between the steel
support arches and the roof and sides of the tunnel. The term
“solid,” as used to describe lagging, requires explanation. The planks

were placed not abutting each other, but were spaced about 4 or 5
~ inches apart, and extended from the wooden foot-block foundation
under each steel support, up the side, over the arch and down to the
foot-block on the other side. As additional support where space
existed between the planks or lagging and the walls or roof, Wooden
* blocks and wedges were placed.

After the lagging had thus been placed for a short distance in: each
tunnel, the contracting officer’s representative, Mr. James Callan (who
was also the Project Construction Engineer), issued instructions that
solid lagging be discontinued, and that “skeleton” lagging be used
for the remainder of the tunnels The appellant asserts that these
instructions constituted a change order. The Government maintains
that the instructions were in accordance with the contract provisions
in paragraph 124(a) and (d) of the Special Conditions, Whleh read
as follows:

124. Permanent tunnel supports. (a) General.—Suitable permanent strue-
tural-steel and/or rock bolt supports, and permanent timber, as provided in Sub-
paragraphs (b), (c) and (d) below, shall be used to support the roof and sides
of the tunnel where required; end as epproved by the contracting officer:

In permanently support_ed sections of the tunnel, logging shall not be used over
greater areas than necessary and it shall be removed as completely as practicable
before the concrete. tumnel lining s placed. -No payment will be made for the
removal of timber and the cost thereof shall be 1ncluded in the prices bid for

other items of work.
- Nothing contained in.this paragraph shall prevent the contractor at hiy own
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expense, from furnishing and erecting such amounts of temporaery supports as
‘he may consider necessary, or from using heavier permanent structural-steel sup-
ports or more rock bolts than approved, if use of such heavier members and addi-
~ tional rock bolts results in no increased cost to the Government, and no state-
ment herein shall be construed to relieve the contractor from sole responsibility
for the safety of the tunnels or for liability for anlll'leS to or deaths of persons
or damage to property.
* # * % % * %

(d) Permanent timbering.—Permanent timbering for tunnels shall consist of
timber lagging and foot blocks which have been approved by the contracting
officer. All timber shall be well seasoned sound timber of rectangular cross
section. The dimensions of permanent timber lagging and foot blocks for
steel supports are not shown on the drawings, but ghall in all cases be as directed
or approved by the contracting officer. -

Measurement, for payment, of furnishing and erecting permanent timbering
will be made only of lagging and footblocks and for such amounts as lie between
the excavation pay lines. In measuring permanent timbering for payment, the
net lengths and commercial cross-section dimensions will be taken.

Payment for furnishing and erecting permanent timbering will be made at the
unit prices per thousand- (1,000) feet board measure bid therefor in the sched-
ules. Payment will be made for permanent timbering only as required by the
drawings or as approved by the contracting officer, and only for the quaniities
which, in the judgment of the contracting officer, are necessary for satisfactory
construction. (Xtalics supplied.) - :

The skeleton method of lagging, as usually understood n thlS case,
consisted of two laggings on top of the steel arches (one on either side
of the center of the arch), and alternate lagging on the sides, down to
the “spring line” or horizontal diameter of the tunnel cross-section.
Alternate lagging consists of leaving empty spaces between laggings,
roughly equal to the width of the lagging. No further permanen:
lagging below the sprmO‘ line was permltted under the “skeleton”
method.. :

It is contended by. the subcontractor that the Government 1nspectors
d1d not permit, in many cases, as much lagging as we have just. de-
seribed, but in such cases limited the lagging to only the two pieces
at the top of the arch. The Government asserts that the subcontractor
alone was responsible where the la,dgm pattern was lessthan the au-
thorized skeleton lagging, and that in some instances the Government
inspectors required the subcentractor to go back and install more
lagging. :

The purpose of the Govemment’s instructions for skeleton la,,gglnor
was two-fold. First, the Government did not wish to pay for any
more permanent lagging than the contracting officer considered to be
necessary. Second, if a substantial amount of additional permanent
“(or temporary) lagging were installed and paid for, most of it would
have to be removed before placing the concrete lining; for otherwise
the eventual deterioration of the wood embedded n the concrete Would
weaken the concrete lining. : :

- No payment would be made by the Government for temporary sup-
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ports or lagging, all of which would have to be installed at the con-
tractor’s expense, and removed before conereting unless it was located
outside of the “B” line and would not weaken the concrete lining.

The A. J. Cheff Company had preiously performed several con-
tracts for tunnels with the Bureau, including the Helena Valley Tun-
nel and the Crow Creek or Toston Tunnel. Mr. A. J. Cheff, the
managing partner of the A. J. Cheff Company, testified that in the
construction of those tunnels, “solid” lagging was permitted by the
Government throughout the tunnels? The stated reasons of the sub-
contractor concerning its objections to skeleton lagging were that
such lagging was insufficient to prevent air-slacking and fall-out of
earth material from the roofs and sides of the tunnels. The two
mountains through which the tunnels were driven were of volcanic
origin and were composed mainly of tuff, tuff-breccia -and basalt in
varying proportions and locations. This had been disclosed by the
cores obtained from several drill holes and the logs of such cores had
been examined by the A. J. Cheff Company representatives. There
is no claim that the conditions encountered were different from those
described in the logs. The basalt sections of the tunnels presented no
support problems, but the tuff and tuff-breccia tended to fall from the
roofs and walls of the tunnel, mainly because of a natural process
known as “air-slacking.”” The tuff was soft and fine-grained, and
when exposed to the drying effect of air, lost enough of its cohesive-
ness so as to gradually crumble and break away from the tunnel roofs
and walls, Tuff-breccia was somewhat harder, was frequently embed-
ded in tuff-like material, and was composed of small angular vol-
canic fragments.

It is contended by the subcontractor that by reason of insufficient
lagging, the fall-out of such materials was execessive. This allegedly
caused considerable overbreak or enlargement of the perimeters of
the tunnels, making some retimbering necessary, and also increasing
the volume of concrete which the subcontractor was required to fur-
nish and install at its own expense to fill voids outside the pay lines.
Additionally, it is claimed that considerable expense was entailed
through the necessity for abnormal clean-up activity, with crews of
workers on each shift employed in doing little else except shoveling
up the fall-out material, loading it in dump cars and taking it out of .
the tunnels. It is also alleged that the dump trains were derailed
on many occasions by fall-out material on. the tracks. '

A further claim, not related to the fall-out claims, concerns the
alleged directions of the Government in several instances te excavate
more deeply the floor or “invert” portions of the Cascade Tunnel,
because of undisturbed but unsound material forming the floor. The

8 Trangeript, pages 96, 97 (hereafter referred to as Tr.)
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contract required such excavation to extend only to “undisturbed”
ground, but it is claimed that in some areas the ins‘pectors required
addltlonal excavation where the ground was soft, in order to reach
a more solid base for the concrete invert of the tunnel lining. Thls,
of course, allegedly required more work and expense of excavation
as well as installation of a greater volume of concrete at the sub-
contractor’s expense. The (Government witnesses deny that any over-
excavation was ordered, and the evidence does not clearly support
the subcontractor’s contentions.

Returning to the major claims concerning fall-out, Mr. A. J. Cheff
testified that he visited the job twice at early stages of the tunnel
construction in response to telephone complaints from his brother,
Mr. Elmer Cheff, Superintendent of the subcontractor; that on the
first occasion, the Government had stopped the use of solid lagging,*
and a month or six weeks later, that the fall-out had “gotten bad.” >
Mr. A. J. Cheff testified that on both occasions he discussed the
matter with Mr. James M. Graham, the Construction Representative
of the Bureau, who was resident at the job site, and complained to
him on each visit concerning the method of skeleton lagging and,
on the second occasion, as to the increasing amount of fall-out. - On
his second visit to the tunnels, Mr. A. J. Chefl also telephoned his
complaints to the Bureau office in Oregon City, when he talked with
a Mr. O’Connor® Mr. Graham’s responses on these occasions, ac-
cording to Mr. Cheff, were to the effect that he wids merely takmg
orders, that Mr. Cheff would have to talk to someone higher up.
Mr. Cheff testified that Mr. O’Connor merely cited “certain condi-
tions in the specifications and [said] the orders by the Contracting
Officer were sufficient to take care of the work.”

Mr. Graham testified ? that the dispute was primarily over the
amount of lagging over the arch, but that the subcontractor had
used “quite a number of lagging below the spring line,” to which
he- (Mr. Graham) objected because such lagging was being used as
bins for the storage of excavated material. Mr. Graham had pointed
out to the subcontractor that such material would have to be removed
prior to the placing of the concrete lining and suggested that it be
removed from the tunnel “rather than handle the material twice.” &

This subject came up on other occasions. Mr, Wayne I. Johnson,
resident engineer of the Talent Field Division, described a meeting
which took place prior to the holing through of the Cascade Tunnel, in
the Government trailer office, on the summit of the Green Springs
Tunnel.®* At that time Mr. Johnson says he explained to Mr. A. J.

5Tr. 91,

©Tr. 92, RS :

7Tr, 481, 482. , ' -

8 Tr. 482,
® Tr. 604,
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Cheff that any excavated material placed behind the lagging would
have to be removed from the tunnel.

Again, during an inspection trip through the tunnels about May 1,
1958, Mr. Johnson called the attention of Mr. A. J. Cheff to the fact
that workmen were shoveling excavated material behind the lagging,
and reminded him that it would have to be removed.?

It appears to the Board that the subcontractor, as a result of his
experience in other tunnels, was under the impression that he would
be permitted to back-pack a portion of the excavated material (some-
times called tunnel spoil) behind the lagging, where lagging had been
placed below the spring line. In addition to disposing of residual
excavation and fall-out material which had not been removed by the
muck cars, the spaces behind the pay lines would thus be partially
filled, reducmg the volume of concrete which otherwise must be used
to ﬁll those areas. This had been permissible under his previous con-
tracts, where the tunnels involved were gravity-flow type, not pressure
tunnels as was the case under the instant contract.

Mr. A. J: Cheff testified ™ that on an oceasion prior to the May 1,

1958 inspection trip, Mr. Graham had explained to him that because
of the pressure of the water to be sent through the tunnels it was
necessary for more concrete to be placed against the walls; that this
was the reason for the skeleton method of lagging. Also, Mr. Cheff
stated that prior to bidding he had no information that the job would
be skeleton-lagged, that he had “never heard of skeleton lagging in
forty years of my work. Mr. Cheff added: “ * * * You understand
that my experience with the Bureau for many years is when we had
bad ground, we shore it thoroughly, from foot block around * * *
: The contract specifications are quite explicit on the subjects of ﬁlling
all voids with concrete, and limitation of pay quantities, as 111ustrated
by the following excerpts from paragraph 126:
- % & * All spaces outside of the minimum required thickness of concrete lining
shall be filled completely and solidly with concrete and special care shall be taken
to force concrete into all irregularities in the contact surfaces and to completely
fill the tunnel arches. * * * -

* % * No payment will be made for concrete required to be placed out-
side of the “B” hnes due to overbreakage, excess excavatlon, or for any other

" Teasom, * ¥ % -

The Board i is convinced that the dlfﬁcultles encountered by the sub-
contractor in the work were almost entlrely chargeable to his unfa-
mlharlty with the specifications of the prime contract. The discus-
sions and activities just recounted, with respect to the desires of the
subcontractor to install lagging below the spring lme, and attempts to

19T, 608.

e, 93, 94,
12 Tr. 95.
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dispose of tunnel spoil by shoveling it behind the lagging, all bespeak
an assumption that the job at hand could be performed in much the
same manner to which the subcontractor had been accustomed in con-
struction of previous tunnels for the Bureau. This misapprehension
apparently led to miscalculations as to the quantities of conerete which
would be required to fill solidly the cavities and voids outside of the
pay lines.

Considerable evidence was adduced by both sides concerning the dis-
puted extent to which the fall-out of earth material contributed to the
enlargement or overbreak of the tunnel, and as to whether additional
lagging would have reduced such fall-out. There is some evidence,
introduced by the Government, that fall-out was minor in extent, and
that the overbreak was due principally to appellant’s method of pla,c~
ing the drill holes for explosive charges.

Appellant attempted to show that there were very large quantities
of fall-out, and that this was almost entirely the result of the Govern-
ment’s instructions for skeleton lagging; that with the use of “solid”
lagging, there would have been an insignificant amount of fall-out.
. Appellant’s testimony was that it had anticipated an overbreak, or en-
largement of the tunnels beyond the pay lines, of about 17 percent in
volume.. The actual percentage of overbreak was about 80 percent, as
measured by the quantities of concrete placed. However, a 30 percent
overbreak is not unusual. It was experienced in the Emigrant Dam
Tunnel which had been completed a short time previously, and which
involved earth material similar to that found in the Cascade and Green
Springs Tunnels.** Moreover, the appellant’s expectation of a 17 per-
cent overbreak appears to have been rather sariguine. Mathematical
calculations submitted by the Government indicate that in order to stay
within a 17 percent overbreak in volume, appellant would have been
obliged to hold the average radius of overbreak to a tolerance of about
1.6 inches.** Converting the actual overbreak of 80 percent produces
an average increase in radius of about 6.6 inches.?® Although appel-
lant attempted to show that its experience with the Helena Valley
Tunnel involved only 15.9 overbreak, the Government records, re-
flected in an exhibit filed after the hearing, showed an overrun of con-
crete for that tunnel of 57 percent.*®

We have considered at length the evidence concerning the alleged
quantities of fall-out and the appellant’s proposed remedy of addi-
tional lagging. We find however, since the primary cause of air-
slacking and crumbling of the tuff material was the natural action of
the air upon it, that the introduction of “solid” lagging would not
have prevented air from reaching the tuff material and hence could
not have had any appreciable effect in reduction of the fall-out.. In

13 Government’s Exhibit F.
1 Government’s Xxhibit H.
1 Government’s Exhibit G,
10 Government's Exhibit P.
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consequence, we arrive at the conclusion that the Government’s in-
structions for, and the use of, skeleton laggmg were not the cause of
any excessive fall out, if it was in fact excessive.

Additionally, we ﬁnd that these instructions did not amount to a
change, actual or constructive, since variations in the quantities of per-
manent lagging were clearly contemplated by the contract to be a mat-
ter of judgment to be exercised by the contracting officer, as described
in paragraph 124 of the specifications, supra.’* The subcontractor
was entitled to install temporary lagging at his own expense, and did
so 1n some instances, but did not choose to do so more extensively when
confronted with the realization the Government would not pay for it;
that back-packing of tunnel spoil behind these laggings would not be
permitted to remain there, and, hence, could not cut down the re-
quired volume of concrete. '

As to the allied claims for extra work of retimbering and for ex-
cessive excavation and concrete for the invert of the Cascade Tunnel,
we do not consider these matters to be of sufficient merit to warrant
lengthy consideration. There seems to have been no order or authority
for retimbering, and it must be presumed to have been voluntary
- work. ® It appears that in some of the areas of the invert claimed by
appellant to have been overexcavated, the quantities of concrete placed
were scarcely in excess of normal sections, and in other sections the
quantity of concrete was slightly under the average. The total excess
appears to have been only 85 cubic yards. This is consistent with the
Government’s position that it required deeper excavation only in areas
where the earth had been disturbed. ’

In view of these findings, we do not reach the necessity of discuss-
ing the alleged excessive costs of performance.

COonclusion
The appe‘ml 18 denled in itg entirety.

Tromas M. Durston, Member.
I concur:

Jomx J. Hynus, Member.

17.0f. W & W Construction Compony, IBCA-54 (August 4, 1958), 58—2 BCA ‘par. 1860,
where the contract provided that ‘“the contracting officer may require that additional men
or plant be placed on the construction’” iff a proper rate of progress was not maintained.

18 Mora Construction Company, IBCA~180 (June 30, 1961), 61-1 BCA par. 3081, 3 Gov.
Contr. par. 468.
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AUTOMATIC TERMINATION OF UNITIZED LEASES FOR FAILURE
‘ TO PAY RENTALS

0il and Gas Leases: Production
All the leases included within a unit agreement are made one lease as far as
production is concerned. Consequently, actual production on any lease in the
unit is constructive production on all other leases in the unit.

Qil and Gas Leases: Unit and Cooperative Agreements

All the leases included within a unit agreement are made one lease ag far ag:
production is concerned. Consequently, actual production on any lease in the
unit is constructive production on all other leases in the unit.

0il and Gas Leases: Unit and Cooperative Agreements

A unitized lease shall not be subject to automatic termination under section 81
of the Mineral Leasing Act if there is a producing or producible Well
anywhere on the unit.

M-36531 and M-36531 (Supp) are overruled.
M-36629 June 25, 1962

To: DirECcTOR, GEOLOGICAL SURVEY,

‘We have been asked to reconsider the Sohcltor s Opinion M-36531
of October 27, 1958, and the Supplement to that opinion, dated July
20, 1959. It was held, inter alia, in that opinion that a lease which is
included in a unit agreement in which there is a producing well, but
which is not within a participating area, is subject to automatic termi-
nation under section 81 of the Mineral Leasing Act (30 U.S.C., sec.
188) upon the failure of the lessee to pay the annual rental in advance.

In M-36531 careful consideration was given to the question of
whether a unit plan makes one lease out of many for rental purposes.
The answer reached was that it did not, and from this it was
concluded that the automatic termination provision applied to unitized
leases outside a participating area. This analysis of the problem was.
not, in our opinion, the proper one. There is no question that the
rental requirements of unitized leases vary, depending upon whether
or not they lie within a participating area. Kach lessee remains re-
sponsible for the payment of the rental on his own lease, and several
leases do not become one for rental purposes. However, this is not.
the determinative question because the problem before us is not really
arental problem, but a production problem. ‘

The closing sentence of section 31 provides that:

* % % upon failure of a lessee to pay rental on or before the anniversary date of’
the lease, for any lease on which there is no well capable of producing oil or gas
in paying quantities, the lease shall automatically terminate by operation of
law * % %,

The law is clear and certain. Unless there is on the leasehold a pro-
ducible well, a lease on which required rental has not been paid in ad-
vance terminates. There is obviously no actual well on a unitized
lease outside a participating area. The question before us is, conse-
quently, whether actual production on one part of a unit is construc-
tive production everywhere on the unit, or in other words: does a unit:
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- plan make one lease out of several leases as far as production is con--
cerned ? ‘ -

The traditional view of the Department has been that actual pro-
duction anywhere on a unit is constructive production everywhere on
the unit. General Petroleum Corporation et al., 59 1.D. 883 (1947) ;
Seaboard 0l Company, 64 1.D. 405 (1957). In the former case, con-
cerning leases issued before 1946, it was stated, at page 889, that:

Since the four leases in question were treated as producing leases for pur-
poses of extension, it follows that the rental provided for producing leases
should be paid. They cannot reasonably be regarded as producing 1eases for
extension purposes and nonproducing for rental purposes.

The effect of the act of August 8, 1946 (60 Stat. 950), which amended
the Mineral Leasing Act, was sumnnmzed in the /S’eaboard case, ab
page 411, as follows:

All unitized leases were in effect deemed.to be a single consolidated lease so
far as production was concerned. When the 1946 act was before the Congress for
consideration, the Department recommended the inclusion of a provision which
would ratify and expressly sanction the Department’s practice of extending
unitized leases. Congress adopted the Department’s proposal without change.
* % % Tt ig indisputable therefore that the intent of seetion 17(b) was to
extend unitized noncompetitive leases on the theory that they are all, in effect,
a single consolidated lease so that production anywhere in the unit area will
extend all the leases even though there is no actual production from or allocated:
to a particular lease and even though the land in a lease is not even deemed
to be situated on the known geologic structure of a producing field.

The Department’s action in preparing the standard form of unit
agreement (30 CFR sec. 226.12) was consistent with these holdings.
Section 18 of the standard form states in subsection (a) that:

* * ¥ development and operation of lands subject to this dgreement * * *
shall be deemed full performance of all oblig_ations for development and opera-

tion .with respect to each and every part or separately owned fract subject
to this agreement * * %,

Subsection (b) of section 18 is more exphc1t

Drilling. and producing operations performed hereunder upon any tract of -
unitized lands will be accepted and deemed to be performed upon and for the
benefit of each and every tract of unitized land * * *,

In the Seaboard case the appellant’s lease was unitized, but was not
included in any participating area. With respect to-the regulations
it was stated at page 412 of that case:

_Under subsection (b) - the  producing operations conducted in the Whistle -
_Creek unit area must be deemed to have beén conducted on the appellant’s
lease, thus investing it with the character of a producing ledse.

It is evident that the Department had prior to M-36531 always
regarded a unit plan as one lease for purposes of production. The
practical effect of M-36531 was to reverse existing departmental
interpretation of the law, but the existing cases wsre not expressly
overruled.. The fact that M-36531 was inconsistent with the General
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Petrolewm and Seoboard cases was overlooked because the problem
was regarded as a rental question. However, as we have pointed out,
the true question is whether a unit plan makes several leases one
lease for purposes of production. The existing cases of the Depart-
ment, never overruled, say that that is the effect of a unit plan.

Existing departmental interpretation thus leads clearly to the con-
clusion that the automatic termination provision of section 31 does
not apply to a unitized lease where there is a producible well any-
where on the unit. It may possibly be suggested that this long-
standing position of the Department was assumed prior to the enact-
ment of the automatic termination provision in 1954, and that the
departmental position must be modified in consequence. We see no
merit to this argument. Nevertheless, it may be both helpful and
interesting to consider this problem solely in light of the present
provisions of the Mineral Leasing Act.

Section 17(j) of the Mineral Leasing Act (80 U.S.C., sec. 226(j)),
which is based on the former section 17(b), is the statutory basis for
unit plans. It providesthat:

The Secretary is * * * aufhorized, in his discretion, with the consent of the
holders of leases involved, to establish * * * producing [and} rental * * *
requirements of such leases and to make such regulations with reference to
such leases, with like comsent on the part of the lessees, in connection wifh
the institution and operation of any such cooperative or unit plan as he may
deem necessary or proper to secure the proper protection of the public interest.
The Secretary’s authority to incorporate section 18(b), quoted above,
in the standard unit agreement receives additional support from this
statutory provision.
 The fourth paragraph of section 17(j) of the Mineral Leasing Act
limits the Secretary’s discretionary power with respect to the es-
tablishment of rental requirements in one major respect. He may
charge minimum royalty or discovery rental only on leases to which
- oil or gas is allocated, not on all the leases subject to a unit plan.
There is no comparable limitation imposed on his authority with
respect to the establishment of producing requirements. He is au-
thorized to make actual production on one part of a unit constructive
production everywhere on the unit. Thus section 18(b) of the stand-
ard unit agreement is clearly consistent with the terms of the statute.

Accordingly, upon reconsideration M-36531 and M-36531 (Supp.)
are overruled. To uphold them would be to reverse the Department’s
traditional interpretation of the law relating to production on unit
agreements. Grounds for such a reversal cannot be found in the per-
tinent statutes and regulations which, on the contrary, support the
traditional position adopted in the General Petroleum and Seaboard

cases. ’
Fraxk J. Barry,
Solicitor.
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. | ESTATE OF HARRY COLEY
A6 Decided June 89; 1962

Indla,n Lands Acqmred Lands—Indlan Lands Descent and Dlstrlbutmn
Grenerally : o o REEOTS
" Land acquired for or on behalf of .an Indian and made sub]ect to restnctlons.
- against alienation. w1thout the approval of the Secretary of the Interior or .
-his authorized representatlve ‘constltute, upon the‘ Indian's death, a part-of
- his restricted estate subject to ‘the Department’s probate jnrisdiction <

Indian Lands: Descent -and Dlstnbutmn Intesta.te Successmn—Indlans
‘Domestic Relatxons :

Illeg1t1nrate Indlan chﬂdren are permrcted to represent the1r deceased fathers -

and inherit in the estate of the father’s kindred because they were made the
legltlmate issue of their father by sectmn 5 of the act of February 28, 1891
(26 Stat 795, 20 U. S G 371) ' :

APPEAL FROM Al\T EXAMINER OF INHERITANCE

Clarence Colby has. appealed from the de01s1on dated J: anuary 19
1953, of an Examiner of Inheritance, denying hlS petition for a Te-
hearmg in: the matter of the estate of Harry Colby, deceased Makah
allottee No 69, whose.estate is under the supervision of the Western
- Washlngton Indlan Agency, Everett, Washington.

. Fhe heirs of Harry Colby were determmed by an Examiner of In- 7
heritance on November 25, 1952, to be a. son, Myron Colby, entitled
to one-half of the estate, together with Clarence Colby, the appellant, -
and Beverly Colby, grandehlldren, each of whom was found entitled
to a one-fourth interest in the estate. The two- grandchlldren were
found by the Examiner to be the children of Harry Colby’s prior de-
ceased son, Martin Colby, by his wife, Thelma Lisk Colby, later Bar-
-tells.. Tt is the appellant’s apparent contention that this Department
‘and the Examiner of Inheritance had no probate jurisdiction over the
.estate of Harry Colby, or,in the alternatwe, that the determination of
4 heirs made by the Examiner is erroneous in that Beverly Colby was
,found entitled to an interest in'the estate. - :
- At the outset, the. appellant’s allegatlen that oﬂicmls of thls Depart-
: ment Jacked ]urlsdlctlon to deal with the assets of Harry Colby’s-es-
-~ tate, and to. Make a: determination of that - decedent’s heirs, will be.
given, attention, Appellant did not speclfy in-what respects he re-
‘gards such jurisdiction as lacking. Under the act of June 25, 1910,
* 660862—62—1 ' '
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as amended,® and as 1mplemented by the departmental probate regula-
tions on the subject,? Examiners of Inheritance are vested Wlth au-
thority to consider wills and to determine the heirs of Indians dying
possessed of trust or restricted property under the control of this De-
partment. . Among this type of restricted property, over which this
Department has probate jurisdiction, are lands held under restricted

deeds, that is, property purchased with restricted funds under. deeds
~containing restrictions against alienation without the approval of a
representative of this Department.® It is this latter class of property
which appears to constitute the greater portion of Harry Colby’s
estate.. Consequently, no basis is presented or perceived on which to
question the exercise of the Fxaminer’s plobate ]urlsdlctlon in the
present case.

_Appellant’s claim that Beverly Colbyis not entltled to an mterest
in the present estate as the issue of the marriage of Martin Colby, the
prior deceased son of Harry Colby, and Thelma Colby Bartells, seems
to be based upon the contention that Beverly Colby was born out of
wedlock on January 14, 1933, which was almost two years after the
final decree of divorce was entered between Martin Colby and Thelma
Colby. Moreover, to support that allegation appellant submitted a
certified copy of the divorce decree entered on April 11, 1931, as well
asa statement by the Deputy County Clerk of Clallam County, Wash-
ington, that there -was no recorded marriage between the parties in
question after 1931, Of course, such eircumstances do not preclude
the possibility that these parties, although divorced by a state’court
decree, nevertheless may have continued or resumed their marital rela-
tionship according to the Indian tribal customs, before Thelma Lisk
‘Colby entered into a marrla,ge with Charles E. Bartells in the year
1935. : : ‘

. Aside from further conjecture as to the marital relatlons of Martin .
Colby and Thelma Lisk Colby, nothing has been presented which
would prompt the disturbance of the existing determination that Bev-

erly Colby is the child of Martin Colby.  Statements to the contrary -

by the appellant that he “has reason to believe and does believe that
said Beverly Colby is entirely unrelated to-Harry Colby,” and that for -
a-period of time, not specified; Beverly Colby carried the name of Bar-
136 Stat. 855, 25 U.S.C. secs. 372, 878,
225 CFR, Part 15 (1958 ed.), formerly found in 25 CFR, Part 81 (1949 ed) .
.- 3The departmental practice ofl determining the heirs of deceased Indians whose estates

consisted of restricted purchased lands was spec1ﬁca11y reafirmed in departmental dec1s1on
~of January 24, 1923:(49 L. D. 414).

~
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tells, are 1nconclu51ve a,bsent 1mpelhng supportmg proof In :fact
“upon the remarma,ge of a woman, it frequently happens that her child .
by a previous marriage becomes known in the community by the name
of the stepfa,ther :
- But in' a number of other respects the file on the present mat-
ter plainly records that Beverly Colby is the child of Martin Colby.
At the original hearing appellant himself made no objection to testi-
mony that such was the relationship of the parties, and stated that he
had nothing further to say. The birth certificate of Beverly Colby
names her father as Martin Colby. Moreover, the witnesses who ap-
peared at the hearing held in 1939 on the estate of Martin Colby testi-
fied that such decedent was survived by two children, Clarence Colby,

‘. the appellant, and a daughter, Beverly Ann Colby. Accordingly,

those two children were determined to be that decedent’s heirs by de-
partmental dec151ons, dated May 6,1940 (16688—10)

. Therefore, we regard existing findings that Beverly Co]by is the
child of Martin Colby as final. On such a basis she was properly found
to be one of his heirs, and also entitled to represent her father as an
heir to the estate of Harry Colby. In this latter respect, section 5 of
the act of February 28, 1891,* amending the provisions of the General
Allotment Act, of February 8,1887,% provides as follows: ‘
That for the purpose ‘of determining the descent of land to the ‘heirs of any
deceased Indian under the provisions of the fifth section of said act, whenever
any male and female Indian shall have co-habited together as husband and wife
according to the-custom and manner of Indianlife the issue of such co—hab1tat10n
shall be, for the purpose aforesaid, taken and deemed to be the legitimate issue
of the Indians so living together, and every Indion child, otherwise tllegitimate,
shall for such purposeé be taken dnd deemed.to be. the Zegm,mate issue of the
father of such child: * * * (Itahcs supplied.) : ) : . )
These provisions of federal law apply mther than-any state laws of
descent on the subject. By such federal statute an Indian child is
made the legitimate issue of his or her father, irrespective of- whether
the ‘child’s birth was the result of co-habitation between the child’s
father and mother according to the Indian custom, or whether the
child was otherwise 1lleg1t1mate Moreover, this Department has here-

tofore concluded that under this same statute illegitimate children are =
permitted to represent, their deceased fathers, and to inherit in the

496 Stat. 795, 25 U.S.C. 871,
524 Stat. 388, 25 U.8.C. 848.
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“estates of the father S kmdred in the same manner as those born n law-.
ful ‘wedlock.®
" Therefore, pursua,nt to ‘the a,uthorlty delega,ted to the Solicitor by
the ‘Secretary of the Interior [sec. 210.2.2A (3) (a), Departmental
‘Manual, 24 F.R. 1848], the action of the Examiner of Inheritance,
denying Clarence Colby’s petition for rehearlng, is aﬂirmed and the
appeal 1s dlsmlssed :
Epwarp W. Fisuzr,
 Deputy Solicitor.

APPEAI. OF FORD- me)me II\TCORPORATED
iIBOA—SOS L Dedided July 2, 1962

‘Rules of Practme Appeals:. Dlsmlssal—-Contracts Breach

- An appeal will be dismissed by the Board for lack of Jul‘lSdlCthll where
the contractor’s claim. is based on breach of contract mvolvmg expense of
) defendlng 1n3unct10n 11t1gat1on by third partles agamst contractor.

BOARD OF GONTRAGT APPEALS

Department Counsel has moved to dismiss this tnne]y a,ppeal from
the contracting officer’s -decision dated November 7, 1961, on the
ground that the elaim for expense of collateral 11t1ga,t10n is one for
-alleged breach of contract and, therefore, outside the jurisdiction of
“the Board. ‘No brief in opposmon to the motlon has been filed on
behalf of appellant.
Under the terms of the- contract which provided for the resur-
'facl_ng of certain roa.ds, and the constructlon of an airstrip, in the vicin-
- ity of Glen Canyon Dam, Arizona,the Government was to furnish
‘gravel déposits' for excavation and use by the contractor in the work.

°Inhentance Rights of Leg1t1mate and Illegxtimate Indian Children, 58 ID 149, 157
“(1942). “By the 1891 amendment to section 5 of the General Allotment Act, Congress
declared illegitimate children to be the- legitimate issue of their fathers. From: this dee-
' laratlon it would seem that all of the rights of inherltance that g0 with being the legitimate
-issue of such fathers: were. thereby conferred upon the children: - Congress did not limit
this right.of inheritance. by. declarmg that they shoild.be permitted to inherit only from
the fathers Statutes legltlmatizmg children should be -liberally construed: * * % It
‘must, therefﬁore, ‘beassumed that Congress realized that by -declaring such Chlldlen to be
.the legitimate-issue of-their fathers it was domg more than declaring that they miight be
’permltted to'inherit from their natural fathers. The' legislation must also be read with
- the settled rule that when a person hasg been made the lawful issue of another-he ‘obtains
an inheritable status and he may receive 'and transmit property from that other's collateral
and lineal kmdred in the same manner as thosé born in 'lawful Wedlock Beox k2

60 I.D. 7, 8 9
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These dep031ts or borrow p1ts were deswnated on & map descrlbed as -
Drawmg No. 557—4:20—104 The contract provided further: :

_* % * If these gravel deposits .are deficient in fines or binder, add1t1ona1 mate-
r1al as required, shall be obtained from borrow. areas on Government land as |
desxgnated by the contractmg officer. * * :

- The contract was awarded November 8, 1956 in the total amount ,
~of :$36,801. It included Standard Form 23A (March 1953). Asa
‘result. of unsuitable material in ‘the. designated borrow areas, the -

Government, field. engmeer, as a representatlve of the contractmg .

‘officer, . 1nstructed the contractor to secure material from another

JOC&Lthll known as Section 14, not specified on the contract drawmg
‘Shortly after the contractor, began excavating and using gravel from
the new locatlon, a suit for an m]unctlon to prevent further removal
of gravel was commenced agalnst the contractor by certain mining
- claimants who asserted a placer mining claim as to the gravel deposits
in the new borrow area. The contractor retained counsel and de-
fended the 111]unct10n actlon, which is still pending, awaiting the
outcome of comipanion suits, one being an action brought by the
Government for condemnation of the land in questlon
The mmmg claimants are also maintaining an action’ seekmg
judicial reyiew of ‘a decision- of the Secretary of the Interior which
affirmed a null and void finding as to the mining claim. The con-
tractor completed its contract on January 29, 1957. :
It appears that the contracting officer’s representative assumed that. .
Section 14 had been acquired by the Government, whereas the process -
- of condémnation had apparently just begun. " The Declaration of Tak-
‘ing is said to have been signed by the Solicitor of the Department of
the Interior on January 14,71957." The dates of the removal, by the
contractor, of gravel from Sectlon 14 are not clear from the record,
but the decision of the contracting officer: indicates that both the
removal of the gravel and the bringing of the 1n]unct10n litigation -
“occurred or were initiated in the latter part of 1956. 3
" The contractor submitted a claim in April 1957, and again in 1958,
in the-amount of $515.12, for expenses incurred in defense:of the in-
junction suit, but did not press it further until October 1961, because
“the contracting officer requested that the claim be held in abeyance
until the outcome of the pending collateral litigation. The amount of
$515.12 includes $200 for attorney’s fees incurred but not paid, the
" remainder being for expense of travel wages, te]ephone calls, etc in ‘
connection Wlth the htlgatlon :
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It is generally accepted that where the requisite circumstances are
present, breach of contract forms the basis of claims for recovery of”
expense of collateral litigation.! - Hence, under the facts of this case,
the Board has no jurisdiction? for it seems clear that the claim is for
alleged breach of an implied obligation .on the part of the Govern-
ment not to negligently interfere Wlth the contractor in the perform-
ance.of his contract.?

Appellant’s counsel has urged in the Notice of Appeal herein, dated
December 5, 1961, that the “claim was incurred directly upon the
contract,” rather than as a result of breach. We do not consider this
theory -to be tenable. The Government cannot be made liable for
litigation costs incurred by its contractor, as a contract obligation in
the absence of express agreement.* The. contracting officer was em-
powered by the contract to select other sources of gravel, hence his
instructions to take gravel from Section 14 could not be construed as
a change order.” - In any case, expenses of litigation could not be
considered as natural and proximate consequences of a cha,ngerorder_."'

- CONCLUSION
. The appeal is dismissed for lack of jurisdiction.

Tronas M. Durston, Acting Chairman.

I GONoﬁR:
Joux J. Hywgs, Member.

<125 C.J.8. Damages see. 50~c¢ (1941) : “Where the natural and prosimate consequence
of a wrongful act has been to involve plaintiff in litigation with others, there may, as a ~
general rule, be a recovery. in damages against the author of such aet-of the reasonable -
expenses incurred in such litigation, together with compensation for attorneys’ fees, and
such costs as may have been awarded' against plaintiff ; but such expenses must be the
natural and proximate consequence of the injury complained of, and must have been -in-
curred necessarily and in good faith, and- the amount thereof mnust be reasonable, * # **
See also; Madison County. Gonstructwn Co. v. State of New York, 31 N.Y.8. 2d 883 (1941),
where a contractor building a road for the State was sued by a land owner for trespass and
an injunction, and the State was invited to take over the defense of the suit but failed to
do so. The State was held to have breached the contract by setting out stakes for the
road on land it failed to acquire. - Byt see, Ramsey v. United States, 121.Ct, Cl. 427, 101 ..
Supp. 358 (1951) : * * * “Damages remotely or consequently resulting from the breach
_ are not allowed. In the instant case, it could not be reasonably foreseen by the Govern-
ment that failure to pay the contract price would- put the conporation in bankruptey.”

2 Allied Contractors, Inc., IBCA~265 (May 18, 1961), 68 L.D. 145, 611 BCA par. 3047,
3 Gov. Contr.. par 348,

-8 Peter Kiewit Sons’ Co. v. United States, 138 Ct. Cl. 668, 67475, 151 F Supp. 726, 731
~(1957)-
(14 Of. United States v. Rice, 317 U 8. 61 (1942) Ohouteau v Umted States, 95 U S. 61

L] O’heney-Gherf and Agsociates, IBCA—250 (June 19, 1962) 69 I.D. 102.° C'f. WwWEW
Construction -Co., IBCA-54 (August 4, 1958), 58—2 BCA par., 1860: :
.8 Fn 4, supra.
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- APPEAL OF_BRofoKs AND MIXON

IBCA-217 - Devided August 14, 1962

Rules of Practice: Appeals: Generally

Where a request for reconsiderationis not pelsuaswe of -error by the Board
the deCISIOD. will be affirmed. . .

Rules of ‘Practice: Evidence

‘Where a document on its face 1nd1cates Ithe grantmg of ‘an extension of tlme for .
performance of the contract, a contrary interpretation by the Government
will be disregarded by the Board. Bven if the document is found to be
amblguous, the doctrine’ of conira proferentem would  apply.

BOARD OF CONTRACT_APPEAI{S

The Government  has timely requested reconsideration of the
Board’s decision .of June 5,1962. The Board had granted an extension
of time in which a request for reconsideration might be submitted by
appellants, however. By letter of August 3, 1962, appellants advised
the Board that reconsideration would not be sought. By memoran-
dum dated July 30, 1962, from Department Counsel to the Board, the
Government has withdrawn its request for an opportunity to file mate-
rial supplemental to its request for reconsideration. Hence, the only
matter now before the Board is the Government’s request for recon-
sideration dated June 25, 1962.

~The basis for the Government’s request for recon31demt10n is the ~
interpretation by the Government as to the intent of Directive “S”
dated October 12, 1959, and Amendment “A” thereto, dated Novem-
ber 23, 1959. These documents which were a part of the appeal file,
and hence 2 part of the record, were issued by the contracting oﬁ'icer,
extending the fall seeding and soddmg period from October 16 to
October 31, 1959, and from October 31 to November 30, 1959,
respectlvely

The Government says that such extensions were permlsswe only,
and that had it suspended the seeding and sodding operations until
the spring of 1960, as it had the power to do under the contract, instead
of allowing the work to be completed in the late fall of 1959, the con-
tractor would have been assessed hqmdated damages for the tlme
required.to perform the work in 1960.



120  DECISIONS OF THE DEPARTMENT OF THE INTERIOR {69 LD.

The plain import of Dire_ctive ‘,‘S_:” and its amendment was the exten- -

sion of the time in which a portion of the contract work was to be per-
formed. These documents on their face contain no other implication.:
Even if an ambiguity were involved, the doctrine of ¢ontra proferen-
tem would apply, requiring that the: 1anguage be construed in favor of
the party who did not draft the documents. : :

CONGL'USION

The motlon for reconmderatwn is demed a,nd the Board’s declslon

of June 5 1962 1s aiﬁrmed
THOMAS M DURSTON M embe'r'

~

We CONCUR o
Paur H. Ganrr, Chairman.
Joux J, Hywes, Member.
W DALTON LA RUE SR., ET AL,
A-29309 . Decided August 14, 1962

Private Exchanges: Public Interest
The benefit to the public interest which must be shown before a private ex~

o change may be approved is not limited to the interest of the public in the

~ management of grazing lands. . Such an exchange may be approved if it
“is determined, on balance, that the public generally will be benefited through

the acquisition of the selécted land by the exchange apphcant prov1ded land

of equal valueis offered in exchange ) <

_ Private Exchanges: Pmtests v
Whei'e' a propoged privafe exchange ‘meets the statutory requirement of equal
valuie between the offered and the selected land and it appears that the ex-

change will be in the public interest, protests against the exchange are prop-

erly dismissed.

: anate Exchanges Public Interest

The fact that consummation of a private exchange may adversely affect the
livestock operstions of protestants who have enjoyed grazing privileges on
the selected land does not warrant a determination that the exchange is not

in the public interest.

1M¢dltmd Constructors, Inc., IBCA~272 (Oetober 2, 1961}, 68 1.D. 277» 61-2 BCA .par.

3153 3 G(YV.. Contr. par 591, and cases cited therein.
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I’nvate ExchangeS' Grenera,lly -

The Department’s pohcy statement of February 14, 1961 Wlnch states that no -
“° " private exchange will be consummated except where it is shown that a. com—
pelling reason. exists for acqulrmg the offered lands to augment a. long range .
- Federal resource management program, is not. to’ be read ‘as compelling the
- Secretary to disapprove an exchange, absent & showmg of compellmg ‘need
Y- to: acqulre the offered lands, even: though he determines in’ consideration of
. all elrcumstances of the case that the exchange will be in the public mterest

anvate EExehanges Protests

“iA protest by an oil and gas lessee against a proposed prlvate exchange 1s
properly dlsmlssed Where the exchange, if consumiated, will reserve title )
‘to the oil and:gas depos1ts in the seleeted land covered by the leage in the .
Umted States for 50 long asthe oil and gas lease-remaing in force. :

APPEAI.S FROM THE BUREA'D' oF I.AND MANAGEMENT

W Dalton La Rue Sr and Juanita S. La Rue Depaoh Brothers,
and F01 rést L. Parmenter have filed separate appeaﬁs to the Secretary
of the Interior from a decision by the Associate Director of the Bureau
of Land Management,-dated October 28, 1961, affirming the dismissal -
of their separate protests against an. exchange of lands applied for by
North American Aviation, Inc., pursuant to section 8(b) of the Tay-
lor Grazing Act,-as amended (43 U.S.C., 1958 ed., sec. 315g(b) ).

The exchange if consummated, would vest m North American
Aviation, Inec., title to over 10,000 acres of land located within the
boundaries of Carson City Gra,zmg District No. 8, Nevada, with an.

“appraised value of $86,400, and would vest in the Umted States title
to more than 20,000 acres of land within the boundaries of Winnemuec-
. ca. Grazing D1strlct No. 2, Nevada, with an apprzused valuatlon of
,$90 100. ’
The applicant states that it needs the selected land to consohdate _

it with its extensive private holdings in the area to enable it to estab-
lish: a facility to carry out its development and test work in-connec-
-tion with rocket power:plants and rocket engmes and components
and its extensive laboratory and research work in the field of fuels,
-chemicals, components, and instruments in connection ~with. such en-
gines and that its-present facilities for this work are approaching full
capacity. for utilization.: If the selected land is acquired, the land
‘would be used in connection with this and other operations of the com-.
-pany The applicant-has purchased mich of the privately owned land
~in the area of the selected land ‘and hopes to block up its holdmgs in -

$60862—62———2
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the area, through the medium of exchanges, so that it will be'in-a -
position to participate in the expanding Government programs with
respeet to atomic energy, space exploration, and mlssﬂe and a,lrcraft
‘development. o
“Two of the protestants the La Rues and the Depaohs, are hvestock
operators.in the area who have used portions of the selected land for-
 many years in connection with their livestock operations. The third
“protestant has an oil and gas lease (Nevada 0557 32), issued pursuant
to section 17 of the Mineral Leasing Act, as amended (30 U. S0 1958
ed., sec. 226), effective as of September 1 1960, covering a small _por-
tlon of the selected area. ;
- On November 2, 1960, the Reno, Nevada, land office found that the
exchange would be in the publi¢ interest and ordered publication
of notice of the proposed exchange, pursuant to section 8(d) of the
Taylor Grazing Act, as amended (43 U.S.C., 1958 ed., sec. 815g(d)).
: Thereafter the Iand' office, in separate decisidns, dismissed these and
" cther protests which had been filed against the proposed exchange.
In dismissing the La Rue protest, the manager, on January 26,
: '1961, pointed out that the: Taylor Grazing Act is a multiple'purpose
act and that termination of grazing privileges granted under the act
" is not ineonsistent with purpeses of the act; that the fact that con-
summation of a private exchange may adversely affect the livestock
operations of a protestant who has enjoyed grazing privileges on the.
- selected lands does not warrant a determination that the exchange is -
not in the public interest ; that because of the-acquisition of most of the
privately owned lands in the selected area by the applicant for indus-
~trial purposes, the grazing value of the public lands interspersed
among its private holdmgs has been reduced to a pomt where retén-
tion of the public lands in pubhc ownership for grazing managemeént
is becommg 1mpract10ab1e that the offered lands are in a location
where grazing is and will continue to be the principal land use for
- many years; and that acquisition of the offered lands will facilitate ad-
judication and management of that area. The manager also stated
that consummation of the exchange would be in-the public interest
because of the vital significance of the applicant’s operations in the-
space program of the Government, and he noted that consummation
of the exchange, which is considered to be an integral part of North
American’s land acquisition in the area, would bring to the State of
Nevada and the Reno-Sparks area new payrolls, new sources of tax -
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~ revenue, and new business which would benefit both the State and -
local areas. Finally, the manager stated that the La Rues had sub- -
mitted nothing in support of their allegation that the value of the
offered land is not equal to that of the selected land. :

‘The managet: dlsnnssed the: "protest of the Depaolis.on the same
O'rounds o

The protest of Pa,rmenter was based largely on.the argurnent that
the United States must retain the mineral interest in the land covered -
-by his oil and gas lease in order to protect the lessee. The manager
“stated that on the basis of reports from the Greologlcal Survey and from -
examinations conducted by Bureau of Land Management personnel '
the lands embraced -in the Parmenter lease, to the extent that they
_included land selected under the private exchange application, had
been found to be without value for minerals and that the patent

issued to North American as the result of its exchange application
~ would reserve to the United States the oil and gas rights, subject to
the terms of the oil and gas lease, for so long as that lease remains in

force. He found that Parmenter had not shown that the approval -~
- - of the exchange would be adverse to his- 1nterest and dlsmlssed the

" protest.

In considering the appeals Wh1ch the protestants took from the de-
ClSlons of the manager, the Associate Director found that acquisition
of the offered land would be beneficial to the proper and effective man-
agement of the grazing resources in the Bureau’s land management
- program in the area; that, notwithstanding the fact that the exchange:

would have a substa,ntlally adverse effect on the La Rue operations
and would affect the Depaoli operations adversely to a lesser extent,
" nevertheless the benefits accruing to the public interest in facilitating.
administration of Winnemucca Grazing District No. 2 outwe1ghed the
" disruption of private livestock operations occasioned by the loss of
the use of the selected land by those livestock operators. The Asso-
ciate Director held that the manager had erred in his decisions to the
extent that he implied or ruled that the proposed use of the selected .
land by the exchange applicant in furtherance of space.and missile
“programs of t