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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1960, to December 81, 1960. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.

The Honorable Fred A. Seaton served as Secretary of the Interior
during the period covered by this volume; Mr. Elmer F. Bennett
served as Under Secretary; Messrs. Fred G. Aandahl, George W.
.~ Abbott, Roger C. Ernst, Royce A. Hardy, and Ross L. Lefﬁer served

_as Assust‘tnt Secretames of the Interior; Mr. D. Otis Beasley served
as Administrative Assistant Secretary; Mr. George W. Abbott and
Mr. Theodore F. Stevens* served successively as Solicitor of the De-
partment of the Interior. Mr. Edmund T. Fritz served as Deputy

Solicitor.
This volume will be cited within the Department of the Interior

as “67 1.D.” S
(/ZJ G %;;f

Secretory of the Znterz'or

*Mr. Theodore F. Stevens was appointed Solicitor on September ‘20, 1960 and this
volume is published under hig direction.
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ERBATA

. Page 18—Index-Digest, Second Entry, No. 13, page 295 should read page
- 296. :
Page 21—First paragraph, lines 5-6, 56 I.D. 300, 844, June 5, 1938 should
read 56 1.D. 330, 334, June 15, 1938.
Page 33—Bottom of page, 67 I.P., No. 2, should read 67 I.D., No. 2.
Page 48—Last paragraph, last line, The siakes set in the fleld 9, should
read The stakes set in the field 3.
Page 65—Line 5, 231 F. 2d 836 (1952) should read 271 F. 2d 836 (1959).
Page Tl—Line 2, foreoiny should read foregoing.
Page 147—_—Fq_0tnote 2, line 3, 199 . 24 923 (528 Cir.) should read 199 F.
24 923 (5th Cir.). ‘
Page 162—Line 26, Ickes v. Virginia-Colorado Development Corp., 205 U.C.
639 (1935) should read 295 U.S. 639 (1935).
Page 162—Citation, line 26, 295 U.C. 639 (1955) should read 295 U.S. 639
(1955).
Page 168—=Second paragraph, hne 1, is effectual to tmnsq‘er title to a vester
should read, is ineffectual to transfer titlie to a vested.
Page 168—Footnote 4, line 9, contiguous, should read continuous.
Page 168—Footnote 4, line 15, 35 Am. Decsions, should read 35 Am.
Decisions.
Page 170—Fé6thote 5; line 10, abandonment should read abandoned.
Page 211—Footnote 1 line 1, 48 CFA, should read 438 CFR.
. hans
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CUMULATIVE INDEX TO SUITS FOR J UDICIAL REVIEW OF DEPART-
MENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

" The table below sets out in alphabetlcal order, arranged according
to the last name of the first-party named in the Department’s decision,
all the departmental decisions ~published in the  Interior De-
cisions, beginning with volume 61, judicial review of which was
sought by one of the parties concerned. The name of the action is
listed as it appears on the court docket in each court. Where the deci-
sion of the court has been published, the citation is given; if not, the
docket number and date of final action taken by the court is set out.
1If the court issued an opmlon in a nonreported case, that fact is indi-
cated ; otherwise no opinion was written, Unless otherwise indicated,
all suits were commenced in the United States District Court for the
Digtrict of: Columbia-and, if appealed, were appealed to the United
States Court of Appeals for the District of Columbia Circuit. Finally,
if judicial review resulted in a further departmental decision, the
departmental decision is cited.

Maw Barash, The Texas Company, 63 L.D. 51 (1956)

Maz qurwsh Y. Doluglqs‘. M cKw_y, Civil Action No. 939-56. Judgment for

defendant, June 18, 1957 ; reversed ‘and remanded, 256 F. 24 714 (1958) ;

. judgment for plaintiff, December 18, 1958, U.8. Dist. Ct. D.C., 66 ID 11
(1959). .

The California OOmpamy, 66 1.D. 65 (1959)

. The California Company v. Fred A, Seaton, Civil Action Nd. 980-59. Judg-
ment for defendant, October-24, 1960 (opinion). Appeal pending.

‘Columbian Carbon C’ompany, Merwin E. Liss, 63 1.D. 166 (1956)

. Merwin B. Liss v, Fred A. Seaton, Civil Action No. 3233-56. Judgment for,
defendant, January..9,.1958. . Appeal dismissed for want of prosecution,
September 18, 1958, D C. Cir. No. 14,647.

Jolm C. DeA'r'mas, Jr, P, A MeK enna, 63ID 82 (1956)

Patrwk A.M cKemw V. Ola/rence A. Dawis, Civil Action No. 2125-56. Judg-
ment for defendant June 20, 1957 aff’d 259 F 2d 780 (1958) cert. denied,
358 U.S. 835 (1958).

John J . Farrelly et 'al., 62 1.D. 1 (1955)

John J. Farrelly and The Fa,fty-One 0il Co. v. Douglas McKay, Civil Action
No. 3037-55. Judgment for plaintiff, October 11, 1955 ; no appeal.
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XX CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

Franco Western Oil Company.et al., 65 1.D. 316,427 (1958)
‘Raymond J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59. Judg-
ment for plaintiff, August 2, 1960 (opinion). No appeal taken,
Nelson A. Gerttula, 64 1.D. 225 (1957)
Nelson A. Gerttula v. Fred A. Seaton, Civil Action No. 685-60. Smt
pending.
Raymond J. Hcmsen et al., 67 1.D. 362 (1960)
Duncan Miller v. Fred A. Seaton, Civil Action No. 83470-60. Suit pending.
Robert Schulein v. Fred A. Seaton, Civil Action No. 4131-60. Suit pending.
Max L. Krueger, Vaughan B. Connelly, 65 1.D. 185 (1958)

Max L. Krueger v. Fred A. Seaton, Civil Actlon No. 3106-58. Complaint
dismissed by plaintiff, June 22, 1959.

Wade McNeil ot al., 64 1.D. 423 (1957)

~ Wade McNeil v. Fred A. Seaton, Civil Action No. 648-58.  Judgment for
defendant, June 5, 1959 (opinion) ; reversed, 281 F. 24 931 (1960).

Salvatore Megna, Guardian, Philip T'. Garigan, 65 1.D. 33 (1958)

Salvatore Megnae, Guardian, etc. v. Fred A. Seaton, Civil Action No. 468-58.
Judgment for plaintiff, November 16, 1959; motion for reconsideration
denied, December 2, 1959 ; no appeal.

Duncan Miller, Louise Cuccia, 66 1.D. 388 (1959)

Louise Cuccia and Shell Oil Company v. Fred A. Seaton, Civil Action No..
562-60. Suit pending. .

Henry 8. Morgan et al., 65 1.D. 369 (1958)

Henry 8. M organ v. Fred A. Reaton, Civil Action No. 8248-59. Oral judg-
ment for defendant, December 16, 1960 (order not yet entered).

Richard L. Oelschlaeger, 67 LD. 237 (1960) _
Richard L. Oelschlaeger v. Fred A. Seattm, Civil Action No. 4181-60, Suit:
pending.
C. W. Parcell et al., 61 1.D. 444 (1954)
' 0. W. Parcell et al. v. Fred A. Segton et al., Civil Action No. 2261-55.
Judgment for defendants June 12, 1957 (opinion) ; no appeal
- Phillips Petroleum Company, 61 1.D. 93 (1953)

Phillips Petrolewm Company v. Douglas McKay, Civil Action No. 5024-53.
Judgment for defendant, July 11, 1955 (opinion) ; no appeal. -~ .

Richfield Oil Corporation, 62 I.D. 269 (1955)

Richfield Oil C’orpom_tion v. Fred A. Seaton, Civil Action No. 3820-55..
Dismjssed without prejudice, March 6, 1958.



CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW XXI

The Temas Company, Thomas G Doo*ough John Snyder, 61 1.D. 367
(1954)

The Texas Company v. Fred A. Seatcm et al., Civil Action No. 4405-54.
Judgment for plaintiff, August 16, 1956 (opinion); aff’d on rehearing, 256
F.2d 718 (1958).

Estate of John Thomas, Deceased Cayuse Allottee N 0. 993 and Estate
of Joseph Thomas, Deceased Umatilla Allottee No. 877,64 1.D. 401
(1957)

- Joe Hayes v. Pred A. Seaton, Secretary of the Interior, Civil Action No.
859-581. On September 18, 1958, the court entered an order granting defend-
ant’s motion for judgment on the pleadings-or for summary judgment. The
plaintiffs ‘appealed and on July 9, 1959, the decision of the District Court .
was affirmed, and on October 5, 1959, petition for rehearing en banc was
denied, 270 F.2d 819. A petition for a writ of certiorari was filed January
28, 1960, in the Supreme Court. The petition was denied on October 10,
1960, rehearing denied November 21, 1960

Union Oil Company of California, Ramon P. O’olfuevﬂt 65 1.D. 245
(1958)

Union Ol O"ompan/y of Californie v. Fred A. Seaton, Civil Action No.
3042-58. Judgment for defendant, May 2, 1960 (opinion). Appeal pending.

United States v. Alonzo A. Adams et al., 64 1.D. 221 (1958) ; A-27364
 (July 1, 1957)

Alonzo A. Adams, etc. v. Paul B. Witmer ¢t al., United States Distriect
Court for the Southern District of California, Civil Action No. 1222-57-Y.
“Complaint dismissed, November 27, 1957 (opinion) ; reversed and remanded,
271 F. 2d 29 (9th Cir. 1958) ; on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (1959).

United States v. Ewverett Foster et al., 65 1.D. 1 (1958)

Buvereti Foster et al. v. Fred A. Seaton, Civil Action No. 344-58. . Judg-
ment for defendants, December 5, 1958 (opinion) ; aff'd, 271 F. 2d 836 (1959).

E'state of Wook-Hah-Nah, Comanche Allottee No. 1927, 65 1.D. 436
(1958)

Thomas J. Huff, Adm. with will annezed of the Hstate of Wook-Kah-N ah

. Deceased, Comanche Bnrolled Restricted Indian No. 1927 v. Jane Asenap,
Wilfred Tabbytite, J. R. Graves, Bxaminer of Inheritance;, Bureau of Indian
Affairs, Deportment of the Interior of the United States of America, and
Barl B. Wiseman, District Director of Internal Revenue, Civil No. 8281, in
the United States Distriet Court for the Western District of Oklahoma. The
court dismissed the suit as to the Examiner of Inheritance, and the plaintiff
dismissed the suit without prejudice as to the other defendants in the case.
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DECISEONS OF THE
DEPARTMENT OF THE INTERIOR

L\ ’ | CHESTER G-ORDON ET AL
A}-‘-28126‘ e . Decided Jonuary 12,1960

51)11 and Gas. Leases Extensmns——Apphcatlons and ‘Entries: Filing 1
,/ When the 1ast day for filing an apphcatlon for a. 5-year extensmn of a

. noncompetltlve oil and gas lease falls on a day on which ‘the land office
T ridinet ‘open’ to-the ‘public for thé ‘filing of* documents for all of the normal
hours: pursuant. to: an: executive order permitting - Federal employees to be
‘excused- from duty. for bhalf a day, the application is timely filed if it is
. received in the land ofﬁce on_the next day the office is open to the public.

APPEAL FROM THE BUREAU OF I.AND MANAGEMENT

Chester Gordon Bert Gordon, Dona,ld Gordon, domg busmess as
the Entrada, il and Gas Company, and Harry Royster have.appealed
of the Actlno Diréétor of the Bureau of Tand ) \Ialla,gament Whlch,
reversing declslons by the manager of the Salt Lake City land office,
denied their applications for the extension of several noncompetitive
oil and gas lea,ses on the Ground tha,t the. a,pphcmtlons had not been‘
t]_mely filed. ' : i

The: appe]la,nts are assignees of the major portlon of the interest in
noncompetltlve oil and gas leases Utah 08277 and 08278, issued pur-
suant to section’17 of the Mineral Leasing Act, as amended (80 U.S.0;
1958 ed., sec. 226),and effective as of January 1, 1953, for a period of
5 years..: On January:2; 1958, they, along w1th the owners of ‘the
other interests, filed an: appllcatlon for a 5-year extemsion of each

~ lease. On April 15, 1958, the manager approved the: extensmn of

1The applications for the extensions are not in the records. It appears that at the
time they were filed that the- partial -assignment ‘of. Royster’'s 8714 percent interestin
each lease. to Entrada -had. not been approved. . In two decisions dated February 5, 1958,
_ the partial assignments were approved and the assigned leases .given separate ‘serial
numbers, Utgh:08277-A and 08278-A, respectively. . Thereafter; in decisions dateéd Febru-
ary 27, 1958, the manager stated that he. was 1eturnmg the appncatlons for extensmn

Useeszeoly - o iTrie o A |
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Utah 08277 and 08278 and the leases created by partial assignment of
each of them, Utah 08277-A and 08278-A.

Meanwhile, at 10 a.m. on January 2, 1958, Pearson-Sibert Oil Com-
pany of Texas filed an offer, Utah 027054, to lease all the lands in
Utah 08277, and at the same time Barbara M. Smoot and Caldwell J.
Saunders each filed an offer, Utah. 027091 and Utah 027103, respec-
tively, to lease all the land in Utah 08278. In decisions dated Febru-
ary 17 and 20, 1958, the manager- re]ected each of these offers on the
ground that- v

Lands applied for are not avallable for leasmd since f:hey were within ex1st1n€r§
oil and gas lease 08277 [or.08278] @t the time your [the]l lease offer was ﬁleci.

Upon. appeal by Pearson-Sibert, Smoot and Saunders, the Actlngg
Director reversed the manager on the ground that the appllcatlons for\
extensmn were not timely filed.? .

The statute (80-U.8.C,, 1958 ed sec 226) and the regulatlon (43
CFR, 1954 rev., 192.120 (b) ), governmg H-year extensions: of:leases
require that: an apphcatmn for-a 5-year ‘extension of a noncompeti-
tive oil and gas lease be filed before the: expiration date of the lease.
If one is not filed within.the specified penod the.lease expires at the
end, of its pmmary term and the lands become sub]ect to new ﬁlmgs
of offers to'lease. . 43 CFR, 1954 . rev.; 1958 Supp i 192, 120(g)

- However, another regulation prowdes that— :

Any document requlred by law, regulamon or dec1sion to be ﬂledeithin a
stated period, the last day of which falls'on a day the 'land"oﬁice or”thg ‘Wash-
ington Office is officially closed,  shall be; deemed ‘to be. timely  filed if :it is
received in the appropriate office on the next day the office is open to the: pubhc
43 CFR 1954 rev., 1958 Supp., 101 20 (e).

On December 10, 1957, the President 1ssued Executlve Order No
10744 which excused Federa,l employees from duty for.one-half day
on December 31, 1957. As a result on that day, the last day for filing
an application for extension, the land office. was. closed at.12 noeon
instead of remaining open until 3 p.m., its normal closing hour for
receiving filings (43 CFR, 1954 rev., 1958 Supp;;-101.20(a) ). .

The Director held that the reaulatlon extends the time for ﬁllng
documents only when the land office is closed the whole of . the
1ast day
beeause,of the apprbval o.f‘the asmgnﬁlents an& asked that separnto; applicatxons for each
of four:leases be filed. - It appears that the appllcatlons in:the" form desn'ed by the man—
ager were filed-on March 21; 1958. :

2. In; his:-decision, - the " Acting . Difector: listed: leases Utah 08277 08278 and 08278—A
as:ithe:leases adversely: affected by -his decision. ' Since Utah:027054: conflicted with d11
of Utah 08277, it also is in conflict with Utah 08277—A. The reasonmg of ﬂllS demsiOn

applies to the latter lease as well as to the others.
3SNow 43 CFR, 1954 rev., 1958 Supp., 192.120(b).
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" The appellants on the contra,ry, urge that it apphes in any case in
which the land office is closed for part of a day.

‘The regulation itself furnishes no clear answer to ‘the problem
raised by the appeal. This is obv1ously a situation which was not

: con51dered when the regulation was drafted and it is of little use to
attempt to rationalize the regulamon to fit the c1rcumstanoes o

It is more profitable to examine the situation which led to the regu.—
lation  in its plesent form and the Department’s purpose in
adopting it.

. After the amendment of section 17 of the Mlneral Leasmg Act‘
(supm) to provide for. 5-year extensions of noncompetltlve oil and
gas leases, the Department held that the expiration date of an’ oil
and gas lease could not be extended by departmental action and that
the time for filing an application for the extefision of an oil and gas
Tease could not be extended admnnstratlvely beyond the explratlon
date of the base lease even when the lease expired on a nonbusmess
day. John J. Farrelly et ol., 62 1.D. 1 (1955). However, upon judi-
cial review of this decision, the United States District Court held that
‘an apphcamon for"the ‘extension of a noncompetitive lease may be
timely filed on the first business day following a Sunday or a legal
holiday on which. the primary term of the lease expires. Fam‘elly
et al. v. MoK ay, C.A. No. 3037-55 (D.D:C.), decided October 11, 1955.

Although an appeal was taken from the district court’s decision, it
was not prosecuted by the United States and was dismissed. There-
after, the Department amended its regulation. (43 CFR, 1954 rev.,
1958 Supp., 101.20) so that its computation of the final day for filing
documents would be in accordance with the Farrelly decision.

‘While that decision and the regulation-do not deal specifically with
the problem of a half hohday, they both are based upon the proposi-
tion that the Depa,r’cment is not bound by the literal words of the
statute that an application for extension of an oil and gas lease must.be
filed prlor to the expiration of the lease. , .

Tf it is within the Departrent’s authority, and mdeed 1f it is bound
toaccept a filing on the first business day followmg a Sunday or lega,l
holiday on which a lease expires, it follows that it is within its author-
ity to accept the filing when the explratmn date is a half holiday. I
cannot see that a matter of ‘such conseqrience o 2 legsee should depend
on’ whether-he had 89- -days for-filing:as opposed ‘to 891/4 or 8914 or
893,. TIn othér words, so long as the land office is not available to
the applicant for the normal period on the expiration date of the lease,
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the Secreta,ry can, or must, accept as t1me1y a filing made on the next .
business day.*

Since the Department 1s riot proh1b1ted in all cases by the language
,of the statute from accepting applications after the expiration date. of
the leases, the appellants’ filings ought to be accepted as timely in this
case unless the regulatlon requires. a different result. As we ‘have
seen, the regulauon is'ambiguous on this point. In the absence of a
clear requirement in the regulation, an applicant is not to be deprived
of astatutory preference right for failure to comply withit. - Madison
QOils, {nc., et al., 62 1.D. 478 .(1955).

Therefore, the apphcatlons for the extension of leases Utah 08277
and 08278 are to be considered as timely filed and the leases were
properly extended. It follows. ‘that the offers Utah 097054 027091
and 027108 must be re]ected 5

Therefore, pursuant to the authomty delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental
Manual; 24 F.R. 1348), the decision of the Actmg Director of the
Bureau of Land Management is reversed :

EDMUND T. FRITz,
Deputy Solicitor.

STANLEY GARTHOFI\TER
| _~ DUVALL BROTHERS
A—28052 FIERTI Dmdeoz Jmum«y 12, 1.%'0

Grrazmg Permlts and Lmenses Appeals——G1az1ng Pe1m1ts and Lmenses
- Federal - Range Code—Rules of anctme - Appeals: D1smlssa1

i An appeal to the Director of the Bureau of Land .} Nlanagement under the
Federal Range Code for Grazmg Dlstrmts iy’ properly. d1sm1ssed Where
the appeal is not filed in" the ‘Office of the Director within 30 days after
-service ‘of thé hearing ‘examiner's dec1s1on on the appellant

4The. Department’s rules of practice had at -one t1me followed this view iu computing
time llowed for service of documents
. “In computmg time for service:of papery.under ’che rules in’this part ‘the first day. shall
be excluded and. the last.day 1ncluded Provided, That where the last day is a Sunday, a
legdl’ hohday, or “half hohday such time' shall include the next full business day ? 43
CFR, 1949 ed;, 221.90(b). : ;
. B Sinee np- appheatlons for extension Were ﬁled prior to the expira.tion date of the out-
staudmg leases, the offers in conflict with ‘them were properly filed’ (Malcolm 0. Petme,
66 1.D.,288:(1859) ), :but -upon :the ~approval .of ithe- applications for-extension properly
filed” after the explratlon date of the base lease, the conﬂlcting oifers must be rejected.
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Grrazmg Permlts and Llcenses Appeals—Rules of P1act1ce Appeals
' Tlmely Filing

The provision of the gene1a1 rules of plact1ce of the Department 43 CFR

. 1954 rev., 1958 Supp, 221, 92(b) pernnttmg a Walver ‘of the late ﬁhng of )

', . ,_]document reqmred to befiled Wlthm a ce1ta1n fine prov1ded theé’docuiment

g shown to have' been: transmltted within - that-period 'of: time and received
- within '10. days after the filingwas required; does’ nod: apply to appeals to: the

Director arising under the Federal. Range Code for Grazmg Dlstucts ; .

APPEAL FROM THE BUREATJ' OF LAI\TD 'MANAG—EMENT o

: Stanley Grarthofner and Duvall Brothers 1 have appealed to the
Secretary of the Interior from a-decision of:the Acting Director; Bus
reau of Land Managemeit; ‘dated March 10; 1959, 'which- dismissed
their appeals to hlm from,demsmns of a hearm éxaminer dated De-
cemberS 1958, ) '
. Jn hls de: ision the Ac,ﬂ_, o Dlrector stfzted that notlce of the, hearmg

examiner’s decisions was served upon: eounsel for both -appellants;on’

December 12, 1958; that nétices of intention'to‘appeal ‘to the Director
were timely : ﬁled in-aceordance. with the: pertinent. provisions of the
Federal Range Code (43 CFR, 1954 rev:; 1958 Supp:y161.10(£) )i; that -
~ since no request fora transeript of the- hea,rlngs was.filed, the ‘appeals
were irequized to be-filed in: the :Office of the; Director in. Wa,s}ungton,

- I.C:, within 30-days from thedate of: receipt:of the hesring examiner’s

declslons, but that briefs on.the appeals’? were:not filed in the office.of
the Director until January 14,1959, and: were, therefore; not. tlmely
ﬁled Consequently, the-Acting, Dlreotor dismissed the appeals; @ i
*The:. appellants -do net. dispute any -of the facts related:. abové .
I—Iowever, they state that their briefs on appealiwer dep051ted in:the
-mails: in:Glasgow, Montana,:on: January-9,:1959, an jin:the ordinary
course of: dehvery should have been recelved in the Washmgton D, Cs, :

havmg dep031ted the documents in: thg maﬂs_ ,Wlth ,ample,_tlme,,for
regular:delivery: to: the 'Director: before:the deadline, the appellants
perforined all the-duties imposed upon them: under the appeals;proce:
dure; and that if the documents did not-arriverahead. of the deadline
the; fallure could only have been caused: by.either the-failure “of the
United States Government,; the adverse party herein, through its.Post
Office:Department, to: propérly. deliver the mail/*or: the failure of the
Bureau: o,f Land’ Management, through its a,uthomzed oﬁicer, to make

2 A smgle bmeﬁ was Wntten for both appeals
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timely acceptance of the ma,ll sent to 1ts Washington oﬂice The
appellants contend that -in “either of such events the fault is that of
the United States Government and not of the appellants, ‘md 1t con-
stltutes no ground for the re] ectlon of the appeal.

. In addition to the above contentlons the appellants allege that thelr
appeal is-governed by the provisions of the rules of practice, 43 CFR
1954 rev., 1958 Supp:, Part 221, :and: that;: under sectlon 921, 92(b) the
late ﬁllng of their appéal should be waived.

The appellants’ contentlons are without merit. _

The pertinent provision of the Federal Range Code is as follows:
S (®) Appeals to Diwector.r An appeal flom any de01s1on‘ of the examiner shall
be filed i the office of the Diréctor, Bureaw of Land Management, Washington
25, D.C., togéther with- any brief in support thereof, within thirty days affer
date of receipt of the transecript of testimony, or, if the transerlpt is not, re-
quested within thirty days after receipt of the examiner’s decision.. A’ copy of

. the appeal and of any brief must be served on each party, including the State
silp‘ervisor either "personaliy ‘or by ‘registered mail. * * * T_he appeal in other
‘respects shall be made: in aecordance:with rules of -practice - (Part 221 of -this
chapter). (43 .CFR,. 1054 rev.;- 1958 Supp., . 161.10; emphasis supplied.)., :

Thus; the Federal Range Code clearly requires ‘that an appeal be
ﬁled ‘in ‘the' office -of  the" Dlrector, in Washington, D.C.,; within. 30
days after receipt of the transcript, or within 30 days a,_fter receipt
of the examiner’s decision Wwhere, as in-this case, the transcript is not

* requested.: It is:fundamentals that a-document is not: “filed”? uintil
such time ‘ds it is received in theoffice where the filing is required and
that’deposit in the mails does not amount to“fling.”  H: P: Sauniders,
59 1.D. 41 (1945) ;»Wiillis H. Morris, A-26783 (November 10, 1958)7%
John J. ‘Forrelly et -al., 62 1D. 1. (1955) Awgust A Frymcwk
A-27162 (September 12, 1955)

“When an appellant’ deposﬂ;s a document in the maﬂs he thereby
constitutes the postal service as his agent for the delivery of:the
document. The appellants have cited no authority, nor is any known
to exist, which states that the postal service is the agent of the govern-
ment for the receipt of documents addressed to a speciﬁc agency of
that government. See H. P. Sounders, J’)" supm V wgzma L G‘azl
A-97670 (September 25, 1958).5

On the contrary, the Federal Range Code prov1des that the appeal
must’ be filed “in. the office of the Director, Bureau of Land Manage-
ment, Washington 25, D.C.” * Deposit of the ‘appeal documents in
the mml in Glasgow, Montana, is not filing them in Washmgton, D.C.
et of Wilbert Phimps et at "84 T.D. '886 (1957 Y, holding that even’ themanager of-a land

office 18 not the agent of ‘the Director 6f the Buresu:of Land Management £or:the purpose
of receiving an appeal document required to be:filled in the Director's office;. :



4. ... . - . STANLEY GARTHOFNER ET AL, .. . . 7
January 12, 1960

The Department’s rules of practlce, 43 CFR 1954 rev . 1958 Supp .
Part 221 Whlch are apphcable to other than grazmg ca,ses, prov1de

(b) Whenever a document is requu*ed under this part to be ﬁled W1th n a

certam time and it is not received in theé ] piroper. ofﬁce, as. prov1ded 111 paragraph
(a) of this section, durmg that ‘time, the delay in filing “will be Wmved if the
document i filed: not later than 10 days after it was required t6' be filed and it
is ‘determined that. the document: was: transmitted or probably transmitted to
the office in which the filing is required before-the end of.the period in whlch it
was reqmred to be ﬁled ok g (43 CFR 1954 rev, 1958 Supp, 221 92.) .
. Sinee the appeal was dep051ted in-the maﬂs on-January 9y 1959 a,nd
received: on’ January 13, 1959,%.it was filed within .the 10-day grace
period. and if the provisions of 43 CFR 221.92(b). -are applicable to
this appeal the late filing with the Director would be. Wai_ved._ -How-
ever, this provision does not apply in this case. :

- The appellants.contend that 43 CFR 221.92(b), which was added to
the rules.of practice by an.amendment dated March.18; 1958 (23 F.R.
1930), “specifically modified” the provisions of ‘the F ederal Range
Code, 43 CFR 161, 10.. Just Where the specific ; modlﬁcatlon ocenrs is
not. stated nor can: any statement, of an. 1ntent1on t0.:50. modlfy the
range code be found To.the contrary, the provision spemﬁcally states
that Whenever & document is required to.be filed ¥under: this: part,”
that i is, the rules of practice, Part 921, the. late ﬁlmg may, be Walved
No reference is made to indicate any mtentmn to modify the Federa,l
- Range Code, comprising Part. 161, Whlch was last amended effective

as of January 22, 1956.

The last sentence of 161 10(g) states that the appeal “in other re-
spects”. shall be made in accordance with Part 221 of the Department’
rules of practice. ‘Part 221, as amended, establishes a different proce-
dure for perfectmg an appeal to the Dlrector Under this procedure
the appellant-is required: to-file, within 30 days after receiving the

- decision-appealed: from, a notice of appeal with the officer from whose
decision the appeal is taken (43 CFR, 1954 rev., 1958 Supp., 221. 2).
Later, within 80 days after filing the notice of appeal a statement of
the reasons for the appeal must be filed with the Director unless such
statement is filed with the notice of appeal (43 CFR, 1954 rev., 1958
Supp., 221.83). The range code first requires an appellant to file a

¢The record shows that the 'appeal was received in the Secretary’s Mail Center on
January 13, 1959. The Department has held that since the Secretary’s Mail Céenter acts
as agent for all bureaus of the Department, except the Geological Survey, for the receipt
of “all ‘fegistered documents, a registered document deltvered to the Mail Center is deemod
to, be; ﬁled in the office to which it is addressed on the date delivery is made to the Mail
) Center. - Dunccmr leler A-27466 (September 24, 1957). . Therefore, the appellants’ appeal
must be" congidered to ‘have been filed on January 13, 1959, rather than on January 14
when it was physically received in the Director’s office.
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notice of intention to appeal W1th1n 10 days after receipt of the exam-

- iner’s ‘decision (43 CFR, 1954 rev., 1958, Supp .. 161, 10(f)) Then,
within 30 days after recel_pt of the de01s1on or recelpt of the transcrlpt
he must file an appeal in the office of the Director.. “Thus two docu-
ments. must be filed to. perfect any appeal to the Director under the
range: code whereas only one.is required to: perfect an-appeal.to. the
Director under Part 221 (that-is, if the notice of appeal contains a
statement of Teasons for the appea,l) “The time" perlods requlred for
filing are riot the same and they rim from different points of time. In-
asmuch as the procedure under 161.10( g) is qmte different from that
followed in appea,ls under Part 221, an intention to m0d1fy thls pro-
cedure in'grazing oa,ses would hawe been clea,rly mamfested by a’ state—

ment to that effect. - R R AL R R

Finally, in a recent demsmn, Wzllwm S ¥ oung-et al.; 66 I D 113
(1959), which ‘involved ‘the laté ﬁlmg of ‘4 notice of intention o ap-
peal to the Director under 43 CFR' 161. 10(f), although the facts in-
d1cate that' the notice was filed ‘within the 10- day grace’ permd pro-
v1ded by 43 CFR, 1954 rev., 1958 Supp:, 221:92(b) | the Department’ :
dec1smn “was that the notloe of intention was filed late and no"'disctis-
sion was made of the pOSSlblllty that the 10- day gra,ce permd apphed

This, 1mp11edly, the' Department ns1dered the questlon and rejected
the’ 1dea that the'grace pemod was appllcable to cases arlslng under the
Federal Range Code. ' ' v

“The Setiteticé that the’ appellants rely on, that i ‘other respects”
appeal shall be made in accordance with Part 221 a,ppears only i
161. 10 (g) It does not appear in' the precedmg paracrraph 161,10(f),
oovernmg ‘notices of mtentlon to appeal:’ There Would therefore be
o Basis for holdmg thiat the '10-day grace ‘period | pr0v1s10n in

'221 92(b) applles to 161 10(f) To hold that 11; applles to’ 161 10 (g)

Therefore pursuant to
the.. Secretery‘of the . Interlor

I,l-'.
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CLAIMS OF RALPH. E. STAI\TDLEY AND OSCAR LINDEN iy
TA—191 (Ir) - DeczdedJcmucwg/ 14,196‘0

Irr1get10n Claims: Damages—l’ractme “before the: Department Grenera,lly

" Where claimants dre tiot represented by counsel every opportumty should be
afforded them. to make Whatever presentatlon they may deem approprlate

APPEAL FROM ADMINISTRATIVE DETERMINATION

TRalph E: Standley and Oscar Linden, both of Courtlzmd Kansas,
have appealed from an adverse a,dmmlstratlve determination (T-D=
138 (Ir. )) dated June 30, 1959, and made by the TRegional Soheltor,
Denver Reglon In this deterrmna,tlon the elelms of the a,ppella,nts1
for damage to' theil property were denled

"The’ Reglonal Sohcltor found that the cla,lms were not cogmzable
“under the Public Worlks Appropriation Act, 1959 (72 Stat. 1572,
1577) > because the damage sought was not based on a factual ﬁndmg
that the damage complained of ‘was the direct result of some non-
tortious act1v1ty of the Bureau of Reela,matlon as reqmred for Te-
covery under that statute® ’

In the appeal letter of July 27 1959 appellant stated that all’ the
facts had not been presented or “at least not forwarded” and that
there “were available six reliable witnesses. On July 29, 1959, the
office of the Regional Solicitor advised one of the appe]lants (Relph
B Standley) to:write another:letter, or.furnish.an affidavit; setting
forth -the:facts-which -were not, before the: Reglonel Soheltor when
he made his deteumnatlon Aln: a 1etter of August 29, 1959 Mr.
Standley said that he could furmsh Wltnesses Who ‘will swear under
oath ‘to’ this ‘claiin; and’ requested a response ‘to 'his letter- i addi-
tional information were needed. ‘The record ‘fails to. disclose an
aolmowledgment of 'thig letter; consequently, it must be assumed that
these nesses of appellants were not interrogated. Lo

Especially where claimants are not represented by counse] every
‘opportunity should be'afforded’ them ko nrtke“vvl}eteve’ripresentatlorr

539632—60—2
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- they may deem appropriate It is believed that because of the ap-
parent failure to respond to the letter of August 29, 1959, Mr. Stand-
ley concluded that no additional information would be considered by
the Regional Solicitor and, therefore, submitted none to him.

- Accordingly, I conclude that, in the circumstances, the appellants
should be advised by the Reglonal Solicitor that they may submit to
him any evidence which they deem necessary for a proper determina-
tion of their claims. They should be informed-that such proof may be
submitted within 30 days of the date of receipt of the Regmnal Sohcl-
tor’s commumcatlon _

Hence, the original determmatlon is. Vacated and the Reglonal
Sohc1tor should make a supplemental determination on the basis of
any additional information which may be submitted to. him by the
appellants.. If the appellants should be, dissatisfied Wlth such deter-
mination they may file a further appeal to the Sol1c1t0r Wlthm 30 deys
of the date of its receipt. - , e .

CONCLUSION S

Therefore, the matter is remanded to the Reglonal Sohcltor Who

1s dlrected to proceed, as outhned a,bove
' EDMUND T. FRITZ,

Deputy Solicitor.,

STATUS OF TITLE TO LANDS RESERVED FOR SCHOOL AND AGENCY
-~ PURPOSES ON THE FORMER KIOWA, COMANCHE, AND APACHE
INDIAN RESERVATION WESTERN OKLAHOMA

Indian Lands: Ceded Lands—W1thdrawals and Reservatmns Effect of—
Statutory Construction: Generally

_ A statufe which purports to ratify a cession agreement by: which Indian
tribes “* * * hereby cede, convey, transfer, relinquish and surrender for-
ever without any reservation, express or implied, *} * *7 operates to ex-

+My approach in this respeet parallels that taken by Mr. Thomas G. Meeker, General
Counsel of the SEC, in an article on ZLegel Assistance Awvailable to the General Practi-
tioner, which appeared in 3 Prae. Law. 42-49 (1957), where he said, in part, at p. 43:
“The statutes and rules administered by the Commission * * * may, at times, be a little
difficult. to grasp. for the general. praetltmner who is .not versed in the field of securities
regulation. Indeed, there.are times when even the specw.lists and the SHC lawyers
. struggle with mterpretative problems presented in particular cases. ‘Whether the prob-
lem be simple or difiicult, however, the Commission’s staff is always available to assist
in its solution—mnot because of any legal requirement to do 8o, but as a matter of sound
adminisiraiive policy.” (Emphasis supplied.)
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tmglnsh completely the Indlan t1tle to the lands mvolved and a subsequent
reservation of a portlon of those lands by the Secretary of the Interior for
school and agency purposes for the beneﬁt of the Indums does not revest
title in the tribes. ; : :

Indian Reorgamzatlon Act—Withdrawals and Reservations: Revoca.tmn
and Restoration :

 The authority provided by sectlon 3 of the’ Indian Reowamzatwn Act to

_restore lands to tribal ownerslnp extends to former tribal lands of an Indian

‘ reservatlon Where, by legislation énacted subsequent to the extingunishment

¢f Indian’ title, s tribal interest has been created: in the proceeds . demved
from the sale of such lands. o

M-36510 ' January 15, 1960 '
) o TO THE COMMISSIONER OF INDIAI\T AFFAIRS :

You lmve requested an. opinion on- the tltle stmtus of schoaol a,nd
agency lands located within the former Kiowa, Comanche, and Apa,ohe
Indian Reservation in' Western Oklahoma.. . The lands. in questmn
are listed in a schedule upon which the Secretary of the Interior en-
dorsed his approval June 20, 1901. - This schedule appears in. Volume
4y . 2, Schedule of Allotments, Kiowa, Comanche & Apache, Olkla-
homa, of the land records of the Indian Bureau. The schedule shows
that the lands were set aside to meet the administrative needs of the
Department for agency, school, cemetery and like purposes. We
understand that the need for certain of the school and agency sites
no longer exists and the Bureau of Indian Affairs now wishes to dis--
pose of them. In our analysis of this matter, the administrative sites
set aside for school, school-farm, cemetery, agency and other similar
uses are categorically referred to as school and agency lands.

For the reasons set forth below, we conclude : t

I. The United States is vested with-a fee simple tltle to the school

and agency lands under consideration by virtue of . sectlon 6, act of
June 6, 1900, 81 Stat. 672, 676. .
. IL (a) The sale of the school and agency lands no 1onger needed
for administrative purposes is governed solely by the provisions of
section 17, act of June 30, 1913, 38 Stat. 77, 92 and sales may be made
only inthe manner prescrlbed therem

(b) This act did not divest the United States of its fee 51mp1e title
to these lands but merely provided that the Indians receive the benefits
of any proceeds in excess of $1.25 an acre:

ITI. The title status of the school and agency Jands was not judi-
cially determined for the purpose of deeiding the claim filed before the
Indian Claims Commission in Kéowa, Comanchie, and Apache Tribesv.
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United States, Docket No. 32 Addltlonal compensation was awarded
the tribes for the lands acquired by the United States under the act of
June 6, 1900; but no further payment for the school and agency: lands
- was cons1dered because the petition filed on behalf of the tribe before
the Indian Claims Commlssmn d1d not. request compensatlon for those
lands
-IV. Title to the school and agency lands that are 1o 1on0fer needed
for the purpose for which they were reserved may be restored to tribal
ownership in accordance with the provisions of section 3 of the Indian
Reorganization Act of June 18,1934, 48 Stat 984 25 U S C., 1958 ed.,
sec. 468. :
I

The Unlted States, pursuant to section 6, act of June 6, 1900 in
‘terms of cession, acquired title to the lands upon which the school and
agency sites wers established from the Kiowa, Comanche, and Apache
Tribes. ~Article T'of section 6 prov1des that the tribes: “* * #* hereby
cede, convey, transfer, rehnqulsh ‘ahd’ surrender forever * * * Wlth-
out any reervation, expressed or implied #FoF M T

‘To determinie the title statis of these ceded landssinvolves the ‘ques:
tion of whether -the- extinguishment-of Indian title was total.and
absolute orwhether an equltable interest was retained: by ‘the tribes.
Jdn other cases 111V01V1Il0‘ the extinguishment-of Indian title the courts
have observed that the question whether the United States aequlred an
absoliite fee tltle or became a trustee for the Indians as.a consequence
~of the tribe’s retalned interest in the lands must depend in each case
upon the 8xpress: prov1s1ons ‘contained in the instruments evidencing
the terms 6the cession or trarsfer. M4 inmesota v. Hitcheock, 185U.S:
378 (1902); Mille L Band of C’thpewa Indians .- Umted States,
229 U.S. 498 (1913) ; Ash: Sheep Co. v: United. States, 252 U.S.: 159
(1920) 3 Gila Biver Pima-i aricopa Indion Com. v. United: States,
140'F. Supp. 776 (Ct. CL.-1956) 3 and see 42 C.J:S. 710, sec: 87, 1o .-

The Supreme Court had occasion to consider the aet of June:6,
1900, in"thecase of:‘Lone Wolf v. Hitoheock, 187 U.S. 553 (1903).
Tt ‘wags thererdecided that the United: States lmd technically acquired
title: from’ the Kiowa, Comanche, and . Apache Tribes by the legisla-
tion itself because that legislation, although purporting. to ratify:a
cession ; ‘Lgreement ‘had: substfmtlally clianiged the agreemeit which
had ‘been negotisted by ‘the so-called Jerome Commission (25 Stat?
980, 1005), and tribal representatives.in: October 1892 (see United
States v Kioway: Uomcmche, and A puche Tribes, 163 F. Supp. 603,
607-:(1958): for ‘description of those changes), and for the’ further
reason that the requirements of Article: XIT of the Medicine T:odge
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Treaty of 186( (15 Stat 581‘585 Were ot me The Court I
that, the plenary power. of. Co‘ngr over the Indidn trlbes and tr aI
property could not be limited by treaties or subsequent agreement so
as to prevent repeal or amendment by a later statute. . = ‘

. The _principle is now well esta,bhshed that Indlan trlbes ale re-
garded as dependent nat1ons and that treaties and a,greements “with
‘them have been looked upon not as contracts but as ‘public laws WhlchA _
could be changed at the will of the Unlted States.  Choate v. Trapp,
294 U.S. 665, 671 (1912) ; United States v. Seminole Nation, 299 U.S.
417, 428 (1937) Thus, in. the act of June 6, 1900, the United States
acqulred these lands upon its. own terms and condltlons w1th0ut the
consent of the Indians.

In Lone Wolf v. Hitchcock, supr a, the act of June 6, 1900, was
held to be constitutional and it was observed that the statute dealt :
with the disposition of tribal property and purported to give an ade--
quate consideration for the surplus lands not allotted the Indians or
reserved: for their benefit. The nature of the rela,tlonshlp existing
between the Indians and the Government was described by. the Coult
as a gua,rdlan ward rela,tlonslnp, but in the absence of some language
in the act, of June 6, 1900, spelling out that relationship such appella-
tion would appear to mean only that the relationship between the
Indians and the Government is similar to or resembles such a legal
relationship. - See Géla River Pima-Maricopa Indian Com. v. United
States, supra; The Sious Tribe of 7 ndmns V. Umted States, 146 I‘
Supp. 229 (Ct. C1.1956).

By the terms . of the act of June 6, 1900, the, United States cove—
nanted to pay to the trlbes the sum: of $2, OOO ,000- as. the cash consnd-:
eration for the cession of territory and relmqmshment of Indian’
title and such pmyment was not contlngent Zupon the sale of the ceded
~lands ‘(Article VI), A i provision: for an allotment in severalty to
each individual tribal member (Artlcle 11), and.a prov151on to:select
and set'aside 480,000 acres-of grazing land to be used in. common by.
the trlbes (Armcle IIT), and ‘the’ aforenmentioned cash:consideration;
represented the entire considération to be’ paid to the Tndian tribes
under the act. See Oklahoma v. Tenas, 258 U.S. 574, 599 (1921) ;
No specific provision in-the act required that these school and.agency
lands bé set aside for the benefit of the Indians whereas, in contrast:
thereto, it “was expressly provided that the 480, ;000 acres of grazing:
land be set aside for tribal use (Article III) The act ‘contains
‘ no specla] procedule for’ settmO‘ apart of lands to be used for Indian
school ‘and’ agency pirposes, and the: only reference to such’ lands'is
a provision to the effect that ‘school and ‘agenicy lands would be
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unavailable for allotment (Artlcle III) The ceded lands of the
Kiowa, Comanche, and Apache Reservation were to be opened to
entry under the homestead and townsite laws of the Umted States
(Article XT).

The ceded lands were opened by, Presidential Proclamation [No. 6]
of July 4, 1901 (32 Stat. 1975, 1977, Part IT), save and except for
certain lands including the lands set aside for grazing purposes, the
alotted lands and the school and agency lands. In three subsequent
‘proclamations” (June 23, 1902, 32 Stat."2007; Sept. 4, 1902, 82 Stat.
2026 ; Mar. 29, 1904, 33 Stat 2840) portions of the school and agency
lands reserved from entry under the Presidential Proclamation of
July 4, 1901, were restored to the public domain because they were
no longer requlred for administrative use. These three latter actions
definitely show that the ceded lands reserved for school and agency
purposes were considered to be Government:-owned lands of the public
domain under the terms of the act of June 6, 1900, and that by appro-
priate Presidential Proclamation they could be restored to the public
domain for dlSpOSlthIl under the appropriate public land laws:

As stated in United States v. Myers, 206 Fed. 387, 391 (1913), hold-
mg that the Rainy Mountain Boarding School (a school site listed
in the schedule of lands set aside for administrative purposes and
approved by the Secretary of the Interior on June 20, 1901) was not

Indian country :

‘Was there any reservation, express or implied, incidental to the cession and
relinguishment by these Indians by which their title to the lands in question was
extinguished, that this or any other land conveyed should be devoted to- these
purposes? We can find none. The treaty of October 31, 1892, ¢confirmed by act
of Congress of June 6, 1900, specified explicitly the conditions and ¢onsiderations
‘subject to which the conveysnce and cession was made. They are the allotment
of land in severality, the setting apart- -of 480,000 acres as grazing land, and the
payment of $2,000,000 in the manner prov1ded For thése considerations the
Indians “ceded conveyed, transferred, relmqulshed and surrendered forever and
absolutely, w1th0ut any reservation whatever, express or nnphed all their claim,

“title and interest of every kind and character.”” It would be impossible to select
words operating more completely to.extinguish every vestige of Indian title, and
releasing the government more absolutely frdm every obligation, ’moral as well
ag legal. Tn Article 6 this purpose is made still more apparent It is there said:
“as’a further and only addltlonal cons1derat1on for thé cession of territory and’
1e1mqu1shment of title,- clalm ‘and interest.in and to the lands as aforesaid, ” the
United '‘States agrees to pay the $2,000,000 fior do we find throughout the body -
of the act any prowswns which: operate ‘to modlfy these posmve and- emphatle

declarations. v
More recently, in Toozsgah v. Umted States, 186 F od 93, 99, 104'
(1950), it was again observed that ’r,he act of June 6, 1900, operated to

extmorulsh the - Indlan tribal tltle
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In the case of the Pa'wnee Indian Tribe of Oklahoma v. United
States, 109 T, Supp. 860, 906, 910 (Ct. Cl. 1953), it was contended
by the Pawnee Tribe that lands reserved for school and agency pur-
poses remained tribal property not subject to allotment and not ceded
to the United States. Language contained in the provisions under
which the United States acquired title from the Pawnee Tribe, the
act of March 3, 1893, 27 Stat. 612, 644, 1 Kapp. 496, is much the same
as the la,nguage appearing in the act of June 6, 1900 The Court of
Claims in the Pawnee case noted, by way of comparison, that in an
agreement with the Nez Perce Indians and the United States (28
Stat. 827), it was especially provided that all of the unallotted lands
pass to the United States save certain portions excepted from the ces-
sion and reserved for the common use of the tribe and that it was
further provided in that agreement that any of the ceded lands occu-
pied and used under proper authority for religious or educational
work among the members of the tribe might be patented to the-re-
ligious organization for $3 an acre.  The Court remarked that—

The -absence of any such provision in the Pawnee agreement tends to indicate
that all unallotted. lands not previously set apart-for tribal use passed to the
United States under the 1892 agreement and that the subsequent setting apart
of the 755-acre tract was the setting apart of lands belonging to the United
States so that it was not open to settlement but was reserved for the use of the
tribe. (Emphasis added.)

Although the tract is referred to as “being reserved for the use of the
tribe” the Court definitely decided that the land was Government-
owned and obviously did not intend the aforequoted phrase to mean

" that a tribal interest existed in the title to the tract.

At times some difficulties in interpretation may be encountered be-
cause administrative sites have been variously referred to as reserves
for the benefit of Indians, or, as in the Pawnee case, reserves for the
use of Indian tribes. The reference is apparently made because the
property was reserved from allotment, settlément, and sale to be used
by the Government while performing Federal services for Indians,
which use is one devoted largely to the benefit of the Indians. In
this regard, tracts used for a particular purpose of Indian welfare
have been set apart on tribal as well as Government-owned lands. Tt
is quite clear, however, that the mode of use or the purpose thereof
does not affect the title status of the lands. In the case of Pawnee
Indian Tribe of Oklahoma v. United States, supra, the Court of
Claims held that the title to the tract set aside for school and agency
purposes had beén ceded to the United States by the Pawnee Tribe,
and that the subsequent reservation or setting apart of the lands for
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school and agency purposes merely Wlthdra,ws such la,nds from sett]e—
ment a,nd sale and does not r evest tltle in the tmbe R '

Thls compa,mtlvely recent decmlon 1san impe ¢ ,*ta,nt ‘aid in olamfymg
t1tle questlons concérning ceded Indlan 1ands, since ea,rher views on
the subJect of the title status of school and agency raserves on ceded
lands were doubtlessly 1nﬂuenced by an earlier decision in’ ‘the Court
Gf Clalms 56 Ct./Cl,, 1 (1920), WhlGh obsérved that the 7 55-acre traét
was tr1ba,11y owned. (See. Solicitor’s memora.ndum of Ja anuary 30,
1958, to the Secretary of the Intemor on the sub}ect of the sta,tus of
tltle to Pa,wnee School and Agency lands.)

An interpretation of the provisions of the ach of June 6 1900 apply-
ing the logic. used by the Court in the Pmwnee case, reveals that none
of the Kiowa, Comanohe, and Apache Reservation lands affected by
Article I were excepted from the cession, and that any lands occupied
by a religious society or other orgmmzatlon for religious and eduea-
tlonal work among the Indians might be patented to the organization
so long as it is occupled and used for such purposes (Article I1T).
Special provision was made to allot each individual member of the
tribe 160 acres out of the lands ceded and conveyed: (Artlcle II), and’
to select and set aside from the ceded land for the use in common of
said Indian tribes four hindred eighty thousand acres of grazing
land (Article IIT). The school and agency lands were not to be set
aside in accordance with any provision of the act. - Therefore, under
the principle advanced by the Court of Claims in the Pawnee case, it
follows that an unrestricted title to the unallotted-land not, set aside.
for the common use of the tribes passed to the United States, and the
establishment of school and agency sites-on those lands opera,ted as. a
setting apart of land belonging to the United States. . N
. Itseems clear from the judicial decisions herelnbefore d1scussed a,nd
from the express provisions of section 6 of the act-of June 6, 1900;
that the Indian title-was completely extmgmshed and that the Klowa,

- Comanche, and - Apache Tribes did not-retain an equitable interest, 111.
the title-to the school and agency lands Fur ther the setting-aside of:
1ands for sehool and a,gency purposes. dld not a,ﬁ’ect the. title, to. the,
property We therefore conclude that by virtue, of the ]_JI‘OVlSlOIlS of.
section 6,¢f the act of J une. 6, 1900, the title aoqulred by the Umtedr
qmtes to the school and agencv lands is. unquahﬁed llllCOlldithll‘ll'
and not in trust. T ‘ . S

Leglslatlon aﬂ'ectmg all of the Government—owned school ‘and
&G'E.Duy sntes Was enacted When, by sectlon 14 of the a,ct of J une 30 1913
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DUEDO! 1_1 condmon tha,t »1fA there Were a,ny prooeeds m excess of :

4 1. 25 per dcre; the excess was to be deposzted in the’ Umted Sta,tes o

" Treasury to the credit of the KIOW& Agency Hospltal 4% Fund.
. The enactment reads as follows:

That the Secretary of the Inteuor, in his: dlseretlon, is: authonzed to sell upon

] such terms and under.such rules and regulatlons as he may prescnbe the unused
* upallotted, unr d, and. sueh portions of the school and-agency lands that
are no longel n _ed “for admmlstratlve purposes in the Klowa Oomanehe, -

Apache, ‘and’ chhlta Tribes of" Imhans 1 Oklahoms; the Proceéds-therefiom, =

Jess $1.25. per:. .acre; to be: deposited to: the credit.of-said Ind.la;;s in the:United:
“States Treasury, to draw untilfurther.provided by Congress four pericentum.
Jinterest, and -to be known as the Kiowa Agency Hosp1ta1 Fund, to be used only ’
Ji for mamtenance of sald hospltal *. * *, . .

The record of the Sena,te heamngs on thls ]egﬁslatlon (Hearmgs. :
on HL.R. 1917, the Indlan Approprlafczon Bill for 1914, Pt. 1, p. 246, "
" Before the. Senate ‘Committee on Indian Aﬁazrs, 63d Cong, 1st sess.

. 1913). oontzuns an. Interior Depa,rtment report at - ‘page 251, dated
 January 30, 1919, stating that these school and agency. lands were
' the property of the United States and had comprlsed appromma,tely N
10,313 acres; but 858.7 acres had already been disposed.of or provi-- .
sion for sale made under the, authomty of various acts of Congress.
The report emph‘msmed that the Kiowa, Comanche, and’ Apache Tribes
- had received a nominal sum, applomma,tmg $1.25. per acre, as con-

sideration for cedmg title to these lands and consequently the policy -

of the Department of the Interior was to provide that the original.
owner be benefited when the land was sold. The record shows that
- this leglslatlon was not mtended by the Congress to have the, effect.
of a treaty. stlpulatlon or compact with the tribes but was, in: the
‘na;ture of ‘a-gratuity..: It would seem that Congress n ena,ctmg the

legislation - recognized. that ‘the United ‘States ‘wis fiot in' a ‘position -

to profit at the expense’of the Indians.  We coriclude, therefore, that
the statute did not alter the tltle status of the school and agency i&nds'
b Tmere]y besto ed a gla,tulty on: the Indla.ns if these lands werse. -
sold f01 more tha.n $1 25 an acre:’ e : :
pealed by subseqﬁent leglslatlon and consequently 1§ stlll in. effect with
Tespect. to, sale of the school :and-agency lands no longel needed for.

“administrative- purposes Thus, Oongreas would have to enact further. - -

Ieglslatlon 0 authorlze the Secretary of fhe, Interlor torsell these Jands:
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in any manner other than that provided for in said act. An exampl
‘of such’ legislation is found in the act of July 1, 1946, 60 Stat. 348
356, which provided for the.sale of 320 acres excess to the needs o
the Ft. Sill Indian School, with the net proceeds of sale being de
posited to the credit of the tribes. -

I11

On July 18, 1957 the Indian Claims: Commission rendered its dem—‘
sion on the clalm presented in Kiowa, Comanche and Apache Tribes
of Indioms v. United States (Docket No 32). The decision was made
upon a rehearing of its final order entered March 12, 1957 (5 Ind.
Cl. Comm. 96).  The tribes sued to obtain addltlonal compensation
for the lands which had been ceded to the United States in the act
of June 6, 1900.© The Commission held that the Indians were entitled
to recover the difference between the value of the land acquired on
June 6, 1900, and the purchase price paid thereof on that date. It was
found that the lands ‘acquired were worth $2 an am*e, whereas ‘the
Indians were only paid about 98.3 cents an acre.” In the petition
filed on behalf of the tribes, it was alleged that the school and agency
lands had never been acquired by the United States under the act
of June 6, 1900. = During the litigation the parties stipulated that the
United ‘States acquired 2,033,583 acres by the act of June 6, 1900,
and this stipulation was accepted by the Commission as representing
the- acreage upon which the tribes based their claim for additional
compensation. The record shows the stipulation as follows: (Agreed
to and admitted as Petltloner s Exhibit 102, June 30, 1953, Transcrlpt
p- B77)~

ok ok The petitioner proposed the following stipulation with respect to the
acreage involved in the litigation: Gross acreage in the Kiowa, Comanche, and
Apache reservation, 2,891,933 acres; acreage not acquired by the United States
under the Act of June 6, 1900; 1, allotments to individual Indians, 445,000 acres;
2, pasture lands, 480,000 acres; Number 3, reserved for agency, school, religious
and other purposes, 10,319 acres ; Number 4, wood preserve, 23,040 acres; making
in all total acreage not acquired by the United States 958,350 acres. The result
leaves a net acreage acquired by the United States under the Act of June 6, 1900,
of 2,033,583 acres. It is further stipulated that the area of 2,991,933 acres in-
cludes acreage of the original Fort Sill Reservation of 23,040 acres.

Although the Commission accepted the stipulation of the parties
and incorporated it verbatim in its opinion, the title status of the
school and agency lands was not judicially determined thereby since
these lands were not involved ‘in the tribal claim presented to the
Indian Claims Commission for adjudication. Consequently, the In-

Py
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dian :Claims Commlssmn was ‘not petltloned to de01de nor d1d it
purport to decide whether further payment for the school and:: agency’
lands was requlred by law. (The Indian Claims Commission Act, 60
Stat. 1049, as amended 25 U.S.C., 1958 ed., sec.,70-70w).", As for the,
pleadmgs a.nd stipulation of the partles, they manifestly: have no legal
81gn1ﬁcance in regardto matters dehors the litigation. “We, therefore,
conclude that the title status of‘the school and agency lands was not
affected by the claims 11t1gat10n before the Indlan Claims Commission
}P Docket No.32. See United, States v. Kiowa, Comanche, and, Apache
ribes, 163 F. Supp 603 (Ct.. Cl. 1958), whereln, upon appeal, the
bove-described: a,ward ma,de to the trlbes by the Inéhan Clalms Com— S
'ssmn was aﬂirmed . : '

U "IV”,‘ Loyl
The ﬁnaJ questlon to be considered i is whether seetlon 3 of the In—' -

d., sec. 463 (also known as the Wheeler-Howard Act) , a,uthomzes Tes-
oratlon of title to these school and agency lands to the Kiowa, Co-
manche, and Apache Trlbes The restoration provision reads as
|follows: S . :

S E k¥ TMhe Secretary of the Intermr, if he shall find it to be in the pubhc ‘in-
terest, is hereby authorized to restoré to tribal ownership the remaining surplus
lands of any Indian reservatlon opened before June 18, 1934, or authorized to be
opened to sale, or any other form of disposal by Presuientlal proclamation, or.
by. any of the pubhc-land laws of the United States: * * *_ ’

On September 19, 1934, the’ Secreta,ry of the Interlor a,pproved a,
recommendatlon by the Comlnlssmner of Indian Affairs thereby di-
‘recting a temporary withdrawal of lands on certain Indian reserva-

tions until the matter of their permanent restoration under section 8
‘of the Indian Reorganization: Act could be_given. appropriate con--

sideration. . 54 L.D. 559; Restoration of Lands, Formerly Indian; To

Tribal Ownership. (See Solicitor’s memorandum to the Secretary of

the TInterior, September 17, 1984, advising that it ‘is doubtful as to

the authority of the Secretary to make a temporary withdrawal under
section 8 of the Wheeler-Howard. Act, and that other authority could
be cited for withdrawal if the recommendation of the Commissioner is

'approved See-also, Sol. Op.- M=35049, May 24, 1949.)

*No specific reference iri the order of temporary withdrawal is made
to:the subject:school-and agency.lands, but a.statement appears in the
portlon of the order containing the recommendation of: the. Comimis-.
sioner of Indian Aﬁalrs, 54 1.D. 559, 563 to this-effect ;.

If there are lands on any of the reservations named, other than the areas
covered by the said citations, that were “opened’, and for which'the Indians

ian Reorganization Act of June 18,1934, 48 Stat. 984; 25 U.S.C,; 1958
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receive the proceeds when disposed of, it is intended that they be included in
the W1thdrawa1 Areas within: 1egu1ar1y authorized; reclamation: pro,]ects are ;to
b_e_e_xcepted, AR . o

i concer ,ng the Klovv Comanche and Apache Reservatron 1s

6 1900 to the extent"that it "Was requued to set' as1de 480 000 acrées of grazmg‘

4 } land for tmbal use and 'prowdes for the sale of that acreage plus & 23 000-acre

e Wlthdraw this ot and’ any other Tards in the sané categorr

sale, entry or any “other form of dlsposal under the pubhc and laws, 01' W]llCh are’
: sub]ect to mineral'éntry and. d1sposa1 winder the mining laws ©of the United. States,.
- with the exception’ of-areas 1nc1uded /in Teclamation: prOJects, be- temporarll &
withdrawn from-disposal of any kind, subject to any and all ex1st1ng valid nghts,
until the matter of their permanent restoration to tribal” ownershlp, as author '
. ized by section 3 of ‘the Act of June 18 1934, suprd, can be given appropnate :
) ' cons1derat10n ../The. mtentlon is to ‘withdraw, only lands the ploceeds ‘of which,
S 1f sold, Would be depos1ted in the Tleasury of the Unlted States for the benefit
.of the In,dlans In: the event it is found that there are lands ‘of other reserva—
©tions that should have béen ificluded’ 1n thls proposed withdrawal, approprlate
recommendatlon will ' bé made to: have the awrthdrawal extended to embrace
such-lands. - e : : o :

By Seeretarlal Order of December 16, 1946 certain land susoeptlble
to sale under the act of June 30,1913 (an unused, unallotted; and-un-
reserved tract, rather than school and-agency lands) was restored to.
ownershlp of the Kiowas Comanehe, and Apache Tribes.: The Solici-*
tor had advised the Secretftry on October 9,1945 (M-36785) that the
title to the land which was acqulred by the United States in an un-.

- restricted status under section’6 of the act of J u_ne 6 1900 could be
.restored to the trlbes for the reason that S ’_‘ e

The 1934 order of Wlthdrawal speaks of an “1nte t10n to Wlthdl’aW; 1 ,

the proceeds of’ Whlch if sold, Would be depos1ted in the Treasury of the Umted ‘
“States’ for the’ beneﬁt ‘of the Indlans w % w0 The 1918 det, supm, prov1des for
thé allocation’ to: the Indlans 10t ‘of the entire proceeds of. sale but ‘only. the
excess above $1.25 per ‘acre.::;'Whether land, :part-of, the proceeds. of :whose gale’
may accrue to,the. beneﬁt of the; Ind1ans, 1s as a; matter of law encompassed

within the language quote ide
However I do not bélieve it ig necessary now t decrd th questlon Under

: sectmn 3 of the’ Wheeler—Howard ‘Act, supm, the ecretar has ‘the power 6"

3=‘Consequent1y, the:

problem is really one’of pohcy SR sk ig determlned as:a: matter -of policy thaf

this. or- any, other such. 1and sh be W1thdravvn, then, an nnamblguous order or -

s Th1s -excliides the' “mlhtary, agency, chool” andisimilar 1ands(referred to! at the’ begin-‘
mng of ‘this’ opmlon Whlch‘ quahfy Aas “remamin -surplus Iands” of an. Indlan reseryation
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orders of Wlthdrawal should _e_ promulgated If a,contrarv determlnatlon i
made then the entu'e questlon;of ‘the status ‘of ’
pubhc Iand Taws may be resubmitted’ for consuiemtlon by tlns offide’’ 'f :

. The lands that have. been restored to trlbal ownershlp under sectlon o
3 of the 1934 act have. ;general]y bee“ ' _1a,nds Whlch -had.- theretofore'
‘been ceded by Indian 't ibes under trust arran ents Whereby ‘the
United States was to sl the lands and. hold the “proceeds of sile’ for ‘
the beneﬁt of the trlbe .f,.' (See Sol Op M—27878 M: ‘QO 1986556 LD
300, 344 June 5, 1938; Sol. Op. M—29616 Februa,ry 19,/1988.). How— e
ever, as demonstrated by the restoration. order of December 16, 1946,
a,nd the fo mer. Sohctors opmmn M—33936 (October 9, 1945) ‘men-

tioned above,' section 8 of -the 1934 act has also. been construed to
authorize the restoratlon to the Klow ,Com ' he a, ‘ohe Trlbes ‘
of their former Iands whmh are sub] ect to th sale proyisions of section
kg e act of June 30 , 1913 The ra,tlonale_of the 111terpretatlons
‘and_the admir _ he Department of section 8
act is that the s1gn1ﬁcant and controllmg factor under this leglslatlon”
is the existence of a tribal rlght to proceeds from the sale of the lands
‘and not the narrower questlon of the existence or absence of a trust" ,
title. - This. interpretation is in harmony with the language of’ thé *
act and its broad purpose to augment: the tribal Jand basei.:Aceord:
ingly, it is our conclusion that the title to any of the school ‘and.
Agency la,nd which ar
Were Teserve iney tored to tribal: ownershlp in accordance with
“the prov181ons of section:3 of the act.of June 18, 1934 R T et

. Eomuxp T, FRITZ, R

" APPEAL OF 'AbLEk"'cbusTRUeridﬁ"COM'PAN:Y,

IBGA—156 Reconszdemtwn denied,. Janucnﬂy 20 196’0

“Rules: of Practlce Generally sl i o e

Board “of Contract -Appeals dec1smns are; ﬁnal for. the Department Hence,'
i request for reeons1derat10n (s Jlinnecessary’ to, exhaust admmlstlatwe”

“for the reason that such declsmn s contr‘uy to the ev1dence and'¢én:
trary tolaw.” : R

land W1th reference to the,_. B

of the 1934.« '

o be surplus to the needs for which they ‘
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The brlefness of’ appellant’s request and statements made at the
pre—hearmg conference of November 19,1959, indicate that the request
~is'taken. pruna,rﬂy for the purpose to. make sure that appellant has ex-
hausted its adm1n1strat1ve remedies.

° 43 CFR, 1954 rev., 4.15, relatmg to the ma,klng of requests for re-
conmderatmn of declslons of the Board, prov1des o

. A request for reconmderatlon may be ﬁled w1th1n 30 days after the date of
'the dec1s10n Recons1derat10n of a de(31s1on, w]:uch may inélude a hearmg or

rehearrng, may b "granted 1f m the Judgment of the Board suﬁiment reason
therefor appears SN i : R

" The ma,kmg of @ request for reconmderatlon is not mandatory
Hence, even‘in’ the absence of a request for recons1derat10n, and 4
-~ ‘decision thereon, dec151ons ot the Board on * '* # 'a.ppeals are ﬁna,l
. for the Depa,rtment ”? as prov1ded in'48’ CFR, 1954 rev., 4.4, '
: The request for Teconsideration does not add anythmg Whlch Was.
, ,not in "the ‘record before 'the’ Hedring oﬂicml nor alleges any specific

error 1n the declsmn Hence, the request for recons1derat10n '13
denled R L

: “ PR o PAuL'H. VGA'NT’I‘, ACTING CHA]:RMA’N"E

I concur

HERBERT J SLAUGHTER, MEMBER

o AI’PEAL OF TOSTER WHEELER CORPORATION
IBCA-61 .  Decided. January 96, 1960

" Contracts: Generstlly;Contracts: Suspension and Termination _

Even in abéence of a termination provision in the contract, the contracting
officer may terminate a -contract for the convenience of the Government.

.. 'Whether or not the public interest reguires a. termination for the convenience :
-of the Government 1s a matter for administrative determmatlon

BOARD OF GONT‘R.‘A’GT ‘APPEALS

This case has been p'ending on the Board’s docket since November 4,
1955.. In an effort to expedite the disposition of this appeal, a hearing-
- ‘conference was held in: Plttsburgh Pennsylvama, on :December-17,
1959. The contracting officer testified on the precise issue as to Whether
the termination for default issued on July 9, 1953, should remain in.
~ full force and effect.or: whether the termination for default should
be setaside-and converted into one for the convenience of the. Govern-
: ment ‘ : ‘
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In order to exped1te the: eventua,l d1sp031tlon of thls matter by the
Comptroller General;* the parties stipulated “that, the Hearing Offi- -
cial, Mr:., Gantt is. authorlzed to_hear, consider, and ‘determine this
matter alone, The parties waive any obJectlons on the1r part that he
decides the.i issues by himself.” .
- At the end of the hearmg, Mr. Gantt dlctatecl a tentatlve opmlon-
into the record, but stated that addltlonal resea,rch Would be neces-
sary, and addltmnal data Would have to be produeed through a co-
operatlve effort of the parties. The research having been completed,
and the data having been furmshed by ‘the parties, ‘and audited by
the contiacting officer,? this op1n10n then represents the final . OPIDJ.OI].
and decision for the Depa,rtment of the Int rior in this matter,

Tt would be repet1t1 us and uneoonomlcel to restate the basic: facts ,
and circimstandes in ‘this matter.” They aré precisely ‘stated in’ the
letter of the Comptroller General of the United States to the Secre-
tary of the Tntetior dated Aprll 19,1954, B-119159. These facts and
circumstances have been- estabhshed by ‘the’ stlpula,tmn of the partles ,
and ire supported by thirteen . exhibits which are enumerated and
summarized in the “Summary Transcrlpt [of the] Pre—Hearmg Con-
ference and Hea,rmg, December 17, 1959.”  For convenience, and to
avoid, repetltlon, “that summary transcript is hereby made a part of )
‘this opinion and designated “Appendix A.” . '

Especially the circumstances and facts' relating to Change Order
No. 1-and the revision in drawings approved on November 25 1952
are pertinent tothe issue stated above. ,

- An examination. of Change Order No. 1 of November 12, 1952
(Exhlblt No. 3) shows that the - part1es speclﬁoally agreecl to pre-

1The. Comptroller General transmrtted the matter to the Secretary of the Intenor on
April 19, 1954, B-119159 (Bxhibit No. 10). In that letter the Comptroller General stated
on page 6: “In view of thé possibility that a court might Hold that the ‘delivery-time: .
fixed by change order  No. 1 to. the ‘contraet was still- subjeet. to the qualiﬂcation ‘with
respect to the availability of-a prierity rating for . critical materials -made in: the con-
tractor’s bid, the econtracting oﬁicers decision should eontain an approprlate finding of
faet relative to the eontractor 5 contentlon that the delay was caused, in part;. by Dbriority
difficulties. Also, it should contain a finding of fact relative to the contractor's contention
that the last of the drawings required to be.submitted for approval under the contract
was : not- finally approved until- November ' 25,. 1952. As. pomted out. in. the. reférred-to
memorandum. of the. contiracting, oﬂlcer, change ‘order No. 1, Whrch bears ‘the written
acceptance of the eontractor, contams the statement that the ﬁnal approved drawmgs
were Teleased on April-11; 1952.” ¢ :

Pursuant to his eontractual right the contractor appealed from the Finding of Pact: =
and Decigion.-of -the Contracting Officer dated October 4, 1955 (Exhibit No. 11). on Novem-'
ber” 4, 1955 (BExhibit. No.. 12).’ The ‘Comptroller General (page 4) retained the matter -
“for settlement as a ¢laim:” - This fetention of jurisdiction does not, of course, extend ‘to
the -disposal of “any dispute concerning a question of faet” under the contract.

2 Additional Finding:of Fact and Determmatlon by the Contracting; Officer of'J: anuary
14, 1960, Contract Im—6678. o ;
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serve, in add1t1on to the chang ' made in the order, all other terms
‘and cond1t1ons of the. contiact:’ Tt was further prov1ded ‘tfha,t these
terms and condltlons “shall remain in full force and ‘effect Hence,
“this reservation of the’ parties, in'its ult1mate efféct; kept-in full force
and éffect that provision of the initial contract which prowded for a
‘ ﬂexﬂole dellvery perlod That prov151on ads as follows :

Nt 0f12 Months after rece1‘ :
based on ecelpt of prlouty ratmg

of 01de1 and apploval of drawmgs

As pomted out on p‘we 6 of the Comptroller Greneral’s letter 01ted
above, one of the cardinal issues in this matte is Whether or not “t i
‘of the drawmgs reqmred to be submltted for appfoval under the
‘oontraet ‘was_ 1ot ﬁna,lly approvediuntll November 25, 1952.” » The
: Comptroller requested that a ﬁndmw of fact should be made on th1s

: as the Board s .concerned.f; Hence, 0_other issu
subje ect of 1nq111ry by the hearlng oiﬁcml SR

Mr IGANTT
Exhibit;;N : _
writing of this letter‘7
M. SHOUB 'I‘he letter:of November‘

‘b ted dlrectly together
- ons bhe posmon of bhe shell nozzles‘“

of the nozzles
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“We have reviewed the increased cost for making these provisions and ﬁnd
that it will be necessary to request an additional charge of TWO HUNDRED
DOLLARS: (:$200.00) -per unit, or a total ‘of TWDLVE HUNDRED DOLLARS
($1,200. 00) for the six (6) units. .

" “There’ W111 be no chaxge for the increaged stress relieving temperature

“We Would appreciate having: your change order in the above amount in order
{o-eover: ourmcreasedcosts” IR L SE T e EE T T S
Does this 1etterappearm your official ﬁles‘? B N NI S oL

Mr. SHOUB: Yes. | .- - .

Mr GANTT The letter 1s admltted as Exlulnt No 12-—A Does the sec d
paragraph of this letter 1epresent the true state Of facts from an’ engmeermg
and process standpoint? ' L IPERE NN P N IS s

-UMr, SHOUB: Yes.© 7 Pt g : TR

“Mr. ‘GanTT:, Could-you give us: the backglound of: this p10v1s1on and partwu— '
larly discuss  whether. the change approved on November 12, 1952, wag caused
by an ant1c1pated Government need regardmg the future 1nsta11at10n of the
eqmpment or was merely for the convenience of the contractor‘? ' ‘

M. SEHOUBY Although it hEd always beén the plan’ of ithe Bureau ot Minés to
install these heat exchangers in 2 series: arrangement; it wag:not-until 2 Govern-
ment.i mspector m the course of hls observanee of productlon at appellant’s plant :

. Mr,-SHOUB: The purpose of the change was:to, modlfy the speaﬁcatwns se t! at
’the Governirent would : befassured that When thetheat exchangers were dehvered
thev could be ¢or a7t '
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. 8. The additional work provided for. v‘in “the” approved drawing was for the
beneﬁt of:ithe - GoNernment =1t was ‘mot .merely: for :the convenience of: the
contractor.: « . : : e g , L
“ The parties antlclpated in the type of contract 1nvolved here # that

delivery would.be made 10 to 12 months ' after the approval of
drawings. Hence, the approval of Drawing No. H-33629-F on No-
~vember 26, 1952, extended automatically the- dehvery period under
the contract for at least 10 months-after: that ‘date: = Tt follows ‘that
the contractor-appellant was not in'default on July.9,1953. Hence, a
termination for default. .could, not be vmhdly made by the contractmo'
officer on that date and cannot be allowed to stand. Lo
"The Comptroller General has repeatedly held that “when the pubhc
interest reqiiires such action, the Government T may: terminate:a contract:
notw1thstand1ng the fact that the contra,ot does not prov1de for the
termination thereof i v » ' .
-+ In the landmark: dec1s1on of 18 Comp Gen. 826 (1939) the Co
i troller General stai:es m 1ts pertment art as fo]lows o

14 Comp. Dee. 589"15 id, 439;° 21 ui"la
. The determmatlon as to Whether the pub

a'he parties 'stipnlated‘ “regarding the background of thiis 'pro'c’urement that' it’ concerns
ra'process and manufacturing: which béfore the date had :not been undertaken in the United
States-insofar as-the particular pressures and materials-of.construetion are concerned..

“The parties futther stipulate that the contract provides for the manufacturing. of six
identical heat exchangers The’ parties stipulate that after completion of these’ heat
exchangers it“was intended that the Bureaw of’ ‘Mines wouid install them-by a follow-up
contraet ‘or.through force; account work:-: It is further stipulated that of these six heat

i 'exchangers at least'two Had reached a:stage of near completion by July: 9,-1953. . Regard-
ing all heat exchangers the Bureau of Mines provided the basic eoneeptual design and
layout and overall dimensions the mechanical and fabricating details had to ' be provided
and performed by the contraetor Fored

“The parties further stipulate that the. state of art and the particular division of
responsibility between thé Bureau of Mines and the contractor was partially in the nature
of a research.and development ‘cooperative undertaking and so understood by the parties.

~“The ‘parties further stipulate that there existed no actual experience regarding ‘the
type of pressure and ‘materials Involved in this contract but that some experience gamed
by German“industry was available.: i s

“The- parties further stipulate: that in view of this background the end—product has to be
considered as & custom built ‘product to be manufactured in.a special manner.”

‘These " stipulations explain ‘the- rationale for ‘the rather inconeise’ and unelegant, yet
extremely flexible; delivery provision of this econtract. - The unpreciseness of: the delivery
provision-led; of-course, to the dispute and the' appeal,;

+4Dee.+Comps Gen: B~137827 »February-12,:19595-29 Comp Gen. 36 (1949) H 18 Comp.e
Gcn 826 (1939). :
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isar matter for admlmstratwe demsmn an does not rest with this- oﬁice Wh1ch :
is coneerned: pmmarlly with the avallablhty of the appropriation :for: any
»expendﬂ:ure resultmg from the termmatlon

In an unpubllshed dec1smn of Fe’bruary 12, 1959 B—13’7'82’7 "the
-Comptroller General sets forth oonclsely the followmg procedures for
apphcatmn asin the 1nstant case L . :

: If on the other hand the default termmatwn be found to have been not ]U.btl-

formed etc e as ha’
the convemence of the‘ 3overnm 80 dmanly to brmg mto play contractual '
prov1s10ns ﬁxmg the method of setthng and ad;ustmg the eontractors cla.lms»
In the absence of any such prov1s10ns m the subJect contraet the settlement of

In v1eW of the facts Ca,nd cwcumsta,nces established and recited abe
the.Board. finds that;the termination for.default Jby: ‘the: contractmg
oﬁicer of J uly 9, 1953 :wasnot valid. Hence ’ the:deelsmn ofithe ‘con*

The Comptroller Genera,l By lns letter of Aprll 19,195
above, retamed the sub] ect matter of the contraet “for settlement as’ %

to the Comptroller Gloneral for direct settlement: thé pertinent, docu‘ '
_ments including a copy of this. opinion. and.. .decision ogether ‘with
Appendiz. A and thirteen: exhibits. enumerated : there;ln,lamd ‘aceom-
panied by a copyof the “Additiona¥ Finding of Fact and Determma—
tion by the Contractmg Ofﬁcer, Contract Im—6678 " of J anuary 14,
1960 ' '

PAUL H GANTT, e
Aotmg C'hcm"mn. i
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SUMMARY TRANSCRIPT PRE-HEARING CONFERENCE AND HEARING.
'DECEMBER ‘17, 1959, - APPEAL:OF - FOSTER WHEELER' GORPORATION g
* TBCA-61 i i , RN

- lined. - Issues must be simplified. This matter 1s compheated by the fact ‘thit:
witnesses “have become unavailable:” Even ‘a’ tape record faded out. Gonse--‘
quently,‘ 1t may become necessary to estabhsh certam facts by the takmg of:

RN partles stlpul' 2 ‘regardmg“thel‘back éund of ithis’ procure *ent that it
concerns ‘aiprocess ‘angd ! manufacturmguwhmh before the«date had not been
-undertaken: fin: the: Uniited - States insefar ;.
matemals of.ccnstruct. on are concerned . VNS TIIRS - -
* Thé partrés further's'flpulate that ’éhe coritract provides for the manu:factu ng
Cof 8ix identical heat exchangers. The parties stipulate that after: comple [
of ‘these heat: exchangers it, was 1ntended that the Bureau of: Mines would install
thern by 'folf W-up contract or through force account work.” It is further
stlpulated that of these six heat exchangers at least two had reached a stage-
of near completmn by July-9; 1953. -Regarding all heat exchangers’ the Bureau.\
“of Mines prowded the basic conceptual design and layout and overall dimen-
sions; the mechamca,l and fabrlcatmg details had to be prov1ded and performed
by the contractor:

The parties further stlpulate that the state of art and the paltlcular division. |
of responsibility between the’ ‘Bureau of Mines and the contractor was partlally
"“in.the nature-of a researc—h and development cooperative undertaking and so |

understood by the partles :

and

i
i
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. ~The partres further stlpulate that there ex1sted no actual experlence regardmg
. he type ‘of plessure ‘and ‘materi Ived’ hi;
expe 1ence gamed by German mdust v
The' part1es further strpulate that in"vi \}v“ of this background the end—product
has to be con81dered as a custom bullt product to be manufactured in a spemal
.manner : : 3 )
"Prior to’ the 1nv1tat10n for b1ds on March 2"'1951 there ha | been 1ssued
another mv1tat10n for brds All brds then ecelved' Were reJected becau,se they
did . not meet the Bureau ‘'of Mines” requiremients’ price wise.’ Hence ‘changes
were made by the Bureau in the spec1ﬁcat10ns in order to enable the subm1ssron )
of lower blds At the b1d opemng of March,
appellant was rece1ved P -
The parties stipulate that the contract mvolved is Im-—6678 of - .T une 13; 1951
and appears as. Bxhibit No. 1. e
Part of Standard Form ‘86 entltled “Standard Government_ Form ‘of Con-
tlnuatron Schedule for Standard Form 31 or'33 (Supphes),” co' tams_ifollowmg;
agreement regardmg delive; Wh.lch is part of the contract:’
) Shlpment——10—12 Months: after recelpt of order and approval of' drawmgs R
“based on recerpt of pnonty rating. " ) v
) Standard Forn’ N 0. 36 is adm1tted as Exh1b1t No 2
. The parties: stlpulate that the dehvery schedule set forth there const1tutes .
’ ehvery schedule contem,plated_' in the 1n1t1al contract The partles futther -
st ipiilate that the’ “order” Toferre 'therem 1s Purchase Orde No' LA—51—2594
of J une 13 1951

the 1n1t1als of Mr Donoran are genume and that he approved the drawing on
November 25,1952 R o . .
Mr Shoub as suecessor Contractlng Oﬂicer, sent a teletyp ' to Foster Wheeler :

on July 9, 1958, which reads as follows: : L Y
“ Y o, are. adyised that because of yo r;fallure,to dliver (sm) .within . the

contract pemod the shell and tube type '__'changers called for: under Bureau"
of _Mmes Contract No Im—6678 dated June 13, 1951 /Purchase Order
| LA~—51—2594/, the: contract is cancelled by the: Government ’

1951 only on: b1d that of
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Tms teletype i is adm1tted as Exh1b1t N o 6

The partles further stlpulate that on J uly 13 1953 Mr Shoub sent a letter
to the Foster Wheeler Corporatmn Wh1ch contams on page 2 a. statement as-
to the understandmg of the 00ntract1ng Officer as t the’ extent ‘of’ éomplet;
of the six umts as of that date ThlS letter 1s adm1tted as Exh1b1t No. 7 '

The parties agree ‘that Exh1b1t No 7 with one exceptmn represents the actual
extent of completlon of Work on the part of the appellant The partles further'

This letter i admitted s Exhlbrt N, 8ty
The partles st1pulate that i

Apr1l 21 1954 ThlS letter is admltted as Exh1b1t No. 10. S
. The parties- stipulate that pursuant to the request contained in a1t ]
Contractmg Oﬁicer Shoub issued Fmdmg of Fact, and Demsmn onﬂ 0 '
,1955 This document is admitted as Bxhibit No. 11, .., . .
The contractor appealed ‘from that Fmdmg of Fact on November 4; 1955’
’ received November 7,:1955. The appeal is. adm1tted as EXhlblt No. 12 )
. The parties further st1pulate that .on; May 2 1956 a Pre-Hearlng Gonference
.was held in ‘which the late (}ha1rman of the Interior Board of Qontract Appeals,
Haas; members of the: Board Seagle and Slaughter Gontraetl.ng Officer Shoub
Department Counsel Indmtz and- Messrs Wentworth Denny, and Longsworth
of appe]lant attended o
_ The. partles further agree that no provision )
serv;ces for; this meeting by either the Board 0 Department Counsel and that
as a makeshlft agreement, a wire recorder was on. the spur of the moment'
prowded by Department Counsel. . s )
" The parties further stipulate that an agreement as to the contents of - the
Pre-Hearing Conference has not  been’ reached as yet because during tran-
scr1b1ng from the ere the recordmg was erad1cated The part1es further»

HES

at that meetmg e f‘l' :
The Hearmg Ofﬁmal an.nounces that an exammatlon of the

takmg of testimony from” Contractmg Oﬁicer Shoub “ e part1es do “not’ mter—
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pose ‘any: obJectlon ‘to the use:of such procedure Counsel for appellant Teserves
the right to cross-examine withesses. .+t ! SR

The Hearing Official calls to: the attentlon of! the Wltness the prov1s1ons of
18 USC- 1001 ' After réading. the pertinent. Code: prowswn, the w1tness states
that he understands them and is familiar with the Gode prov1s1on L

My, GANTT : “What is your full name? :

“ Mir. SEo0UB ;2 Barle P. Shoub: Bt
© Mz GANTT: Whatis your-address? oo o
oM SHOUB ¢ 2948 Norwood Avenue;: Prttsburgh 1
M, GaneT ;- What is your official title? i
w Mr, SHEOUB: Regional Direc¢tor, Bureau of Mines.: [ S I TR
“Mr.Gantt: ‘Do I understand corréctly; that you have been Contractlng Oﬁ'icer
from: July-9, 1953 . until the present time: on this Contract No Im—6678"

Mr. SmouB: Yes.

oMr, GANTT! T 'am: handmg you a:.copy: of .the! letter:of" November 25 1952 .
Exhibit No. 4 Would: you please descrlbe the: cxrcumstances leadmg up to. the
writing' of ‘this lettef? :: .

i Mr.-SHOUE » The letter of: November 25, 1952 WA ertten by Mr J. T Dono-
“van; a‘Mechanical:Enginéer:in the employ of the Bureau of: Mines. - Mr., Donovan .
was:at that time responsible for following the progress:of:the work under con-
tract No. Im-6678 and was charged with the responsibility of reviewing and
approving:diawings -and: other engineering matters provided by the ‘contractor.

Pennsylvama

This-letter and Diawing: No. H-33629-F 'were: sent:the contractor to indicate -

Mr.. Donovan’s official .acceptance ofithe’ drawing made by:the: contractor.: : ‘Mr.
Donovan had been assigned by the Contracting Officer to perform this -duty:
Mr.. Gan®T: Mr. Shoub, I am: handing you a copy.of a’'letter addressed by
J.-'W. Ogden, of the Industrial Division:of appellant, addressed:to the Buréan
of Mines, Attention’ Mr."J: T.: Donovan, dated: October 23, 1952 Whlch reads
as follows : wo

: “Durmg the’ recent’ v1s1t of your 1nspector to our Carteret Plant’ we ' Were_
informed that these units are to 'be arranged s0 that the shell ﬂanges are to bé
bolted dlrectly together Tms W111 mean very close tolerance bemg mamtamed
on'the position of tha'shell nozzles. :

“In v1evv of the fact that’ this close tolerance wag not prewously mentloned
on’ your drawmgs or spec1ﬁcat10ns, we Were proceedmg on the’ assumptlon that
a standard tolerance would be acceptable Since this'is not the’case spec1al
rovisions mist be madein fabncatmg these units to maintain correct ahgnment B
of the nozzles -

W have ‘reviewed the mcreased ‘eost for makmg ‘these prov1s1ons and ﬁnd,
hat it will be necessary’ to request an’ additional charge of TWO HUNDRED
DOLLARS' ($200. 00)" per tnit, or ‘a total of TWELVE HUNDRED DOLLARS
-(($1,200.00) for the six'(6) units) "~ 7 B
“There will be no charge for the’ mcreased stress 1el1evmg temperature -
“We would appremate havi 3

by, 1

o cover our mcreased costs N

Does th1s letter appear m y
Mr SHOUB: Yes . . :
Mr GANTT “The letter is adm1tted as Exlnb1t No 12—A Does the second
I aragraph of th1s letter represent the true state of facts from an engmeenng'
and process standpoint?,

Mr. Suous; Yes. .
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* Mr. GaNTT: Could you give us the background of this prows*lon and particu-:.
larly: .discuss whether ‘the: change-approved on: ‘November 12,; 1952, was: caused'
by an ant1c1pated Government need regardmg the: future 1nstallat1on of the
‘equipment, or was merely for the conveniénce of the contractor? : )

‘Myr. SHOUB Although it had always been the plan.of the: Bureau of Mmes
to install these:heat eXchangersiin a: series .arrangement, it-was. ‘not until a

. Government inspector in the course of his: observance of : production - at: appel-
~ .lant’s plant, realized the specifications did not provide -sufficient . precision -in
" . the -placement and arrangement of some of the: parts. Hence; the; contractor
was instructed by the. Government'to;main'tainv-certainz\more critical tolerances
in the fabrication of the heat exchangers.; These changes. were: requested in
order to. facilitate installation-after :delivery, and also to . make it: possible: to
design in’ advance the’ piping -and supporting framework: from: Wmch the-heat
exchangers would. be suspended.:»The changes weré caused entlrely by the needs
of the Government. )

Mr. . GANTT: Could:you,.in layman S language, explam the s1gn1ﬁeance of the
approval which. appears in-the- letter of ‘November 25; 1952 :Exhibit No. 42. \

Mr. SHoUB: The purpose of the change was to modify. the spec1ﬁeat1ons 80
that: the Government would:be assured-that when: .the: heat:exchangers were

" delivered .they could:be connected: together:and:to: préfabricated. piping: without
either havmg to mochfy the heat: exehangers or: plpmg or: prcmde any spemal
adapters. I : R SRR O .

- My, WENTWORTH Dxd the dollar amount reﬂect the 1mportance of the change‘?

2 Mr. SEoUR.:No.. It 'would have,very probably .cost: the .Government: signifi-
cantly: more in:.theifinal: mstallatwn ‘if::this change had not: ‘been: made beforev
fabrlcatmn e Fy “ s AT

LM GANTT:: Mr Wentworth are: there any further questmns

s Mr WENTWORTH - No.: Nofurther questions. o.:iuniiel

" Mr. GantT @ Is there anything youwwant. to add, Mr: :Shotib;

Mr. Smour: No. = 5

Mr. GANTT. Gentlemen, A belleve e have our 181/2%pounds Aof mateual

I would llke to ask the partles Whether they agree that thebfollowmg three
1ssues have now been Jomed However, T cautlon that 1t may not be necessary

th1s matter by the Comptroller General that the Hearmg Oﬁic1a1 Mr Gantt
1s authonzed to hear, onsrder, and deterxmne tlns matter alone The parmex;;

unavailability of. legal aterfals.” e I ‘
* * o % ST TR ’;.,._,,_ ":#' ’

U.S. GOVERNMENT PRINTING OFFICE: 1860 .~
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APPEAL OF PETROLEUM OWNERSI-IIP MAP COMPANY

‘Contracts Contractmg Ofﬁcer

'respons1b1hty and were of greater value to the ‘eonitractor’ than the amount
ro-ofits elaim, :and the contractor durmg the long period: of the expanded in-
spectwn never. requested payment for the additional ‘services and equlpment.

BOARD OF GONTRAGT APPEALS

The Petroleum Ownershlp Map: Compa,ny, of Ca,sper Wyo’
: ( hereinafter referred to as POMCO), has filed a timiely appeal: from-
the findings of fact and decision of the contractmg officer dated: June
2051958, denymg its claim for additional compensatmn in the amount

of.: $7 420 56 under Contract No. 14-11-006-8, with the Bureau of'

Land Management (hereinafter designated as the Burea,u) BAE
- The: contract, which was‘dated Septerber 28, 1956, was exeouted-

3

on- U.s. Standard Form 33 for supply contracts (rev1sed June 1955),;

and incorporated:the general pr0v1510ns Of U S. Standa,rd Form 32:

(Nov. 1949 edition). -

- “The contract, whloh was for the lump sum prlce of $181 636 50 Wa,s
part of the program of the Bureau for:i improving the pubho lands rec-
ords of the United. States.® Theexecution of ‘this ‘program:alse in:

volved a considerablé number of other contracts, two of which have led '
to appeals already: decided by the Board. The coritract involved.in
York Tabulating Service; Inc.! provided for the establishment of an -
Jindex controllmg the ownership and use - stai:us of the public lands .
and resources of the United States, known as the- control’ document', :

index.? " The ‘contract ‘invelved in - f;he present appeal was*also.-in-
volved inaprior a,ppea,l of POMCO 3 The contraot requlred POMCO--

. *Not in chronologlcal order
C165-5D. 120 (1958)

{2 This index ‘was in the form of: tabulatmg cards, and-the data used in it§: compﬂation :
Was in the form .of positive mlcrophotographlc film jmages of the public land records of .
the "Unifed’ States. The microfilms were mounted on cards which were known as “aper- R

ture cards” because the ﬁlm was set in apertures cut m the cards S ""”T‘ E
365 LD.'261. (1958).: : R L : R )

67 LP;, No. 2

PETROLEUM OWNERSHIP : MAP - co s '33,,

: :~he 1ands recorde Was expanded from’ it hm1ted purpose of checkmg m1ssmg R
-documents into - more comptehensive mspectmn of ‘the: accuracy: and:comi:-
v ,_.-pleteness .of. the tontractor’s. work; the contractor:is:not entitled. to: extra .

" r'costs of supplymg adchtmnal servmes and eqmpment 1n connectlon Wlth the s
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o ,to make {ise'of the control’ document index to-prepare new- land records

for the public domain lands of the United States and their resources.

" .. for the State of Utah These land records Were 1o mclude a master

title plat for each township;, one or-more use status :plats for _each
X townsh:lp, an historical index for each 07 shlp wh ich wag to. be in
‘the form of a narrative summary of a _aotlons affecting; the pubhc
' \ally,. copies.of the master title. plat. and. the historical
mdex for each township. The: speclﬁcatlons required:the: Work to be
"performed with'300 percent of accuracy and completeness,‘,»

- mated‘qua,ntlties of. a,pcrture cards crceé—refefence ca,rds“an frregu-
 lartownships which it had to process or prepare in'thecourse of the
performance of the contract. The _present appeal has arisen out of

. an inspection procedure to which the POMCO and the Bureau agreed

. durlng the performance of the contract and. Whlch was.- fomahzed
s ma,cha,ngeorder it iy
= dn.ally five. change orders were enbered a,nd a,ccepted by POMCO»
By wvirtue of the provisions of Change Orders for Extra Work Nos: -
9,.8,.and 4, the time for completion of all work under. the ‘contract:
was extended from: the original completion date, which was June
30,:1957, to March 15 :1958. . Some of the ‘change orders made provi- -
‘sion: for.the. performa,nce of various items of extra work ?® but the only.
one directly involved in the present appeal is. Change Order for Extra:
“Work No: 1, which was accepted by POMCO on March 5, 1957.
+. Fhe; cha,nge order.-grew out of a conference between representatives
: of POMCO and: the Bureau, the results of which were recorded in a
letter- dated J; anuary-10, 1957, from. the former to the latter; The
~ change order which was the ultimate result of this conference. pro-
‘vided for the payment to POMCO. of an additional:$15,768.54, for:
‘extra. work consmtmg, principally,-of the correction by POMCO of -
errors-and .omissions in the control document index and of the index+

o ingof n:unera,l patents. -

At the conference it was- agreed that a, tract book mspectlon or..
~ check by Government inspectors would be an approprlate méans of
- determining what essential documents were missing from the control’
~document index which the Government had" furnished. However,
- the contraet required a,ppella.nt to include in the historical index’ and.
_ master tltle plats | certaln 1nformat10n to be obtamed by appella,nt

4As provided in paragraph 57 of the speciﬁcatlons, and in paragraph 2 of the: General
. Requirements and Conditions.
5 The additional compensation to POMCO provuied for in the ﬁve change orders totaled
$71 940.71, whmh thus mcreased its earnmgs to $253,577.21.
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! Q18 ep, m 1ts own mternal‘
procedure for ca.rrymg on the contract Work'a,ppellant had already, ‘
made. prov1s10n for a- tract. “book - check by its own. employees 2 Aa.'

means of a.scertammg,what essential documents in'the serial registers -
were missing from the hlstonca.l index as mltlally comp‘ ed by appel-' o
lant At the conference it, was. agreed to combine the two 1nspect10ns‘ -
or checks. Tn the ‘numbered paragraph 5 of the J anuary 10. letter, v

- No? prov1smn 'hasrelsewhere ‘been-made for: the mcreased amount of tlme neceo— )
sary to complete: the check of the tract'books resultmg from the errors and omls-
sions in the Document Contro] Index; - . -

It was agreed that the tract book check would be an excellent way for the
.government mspectors ‘to’ varlfy (sic)’ completeness and’ accuracy of “the His-

tforical Index -and that this' portlon of the work would be performed by govern: . .

ment; : mspectors, Pomco: furmshmg the: necessary: microfilms of -the fraet hook
which: would. be. reasonably legible, two clerks. to assist the; mspectors, and two

‘ mlcrofllm readers No addltlonal compensatwn to Pomco or. to the government,

fwould be necessary, atid that. portlon of Pomcos procedure necess1tat1ng the, '

. check of the tract books would he ehmmated

The agreement was subsequently forma,hzed 1n paragraph 5 of Cha\ ge :
Order for: Extra, Work No. 1las follows '

Government mspectors “will perform the tract book check

gether Wlth the .

vContracbor ‘The Gontractor without cost to the Government Wlll furnish the

necessary microfilms of the tract book two miérofilm readers and two clerks to
'ass1st ‘the mspectors Thls provision does not relieve the contractor from the‘
responmblhty for the accuracy and completeness of the records : AR

"~ The tract book inspection” proceeded from about ‘the time of the

‘, acceptance of the change order by POMCO until about the ‘end “of

January 1958, and’ not long thereafter POMCO completed all of
its work- under the contract.® However, the tract book mspectlon was
expanded in the course of its performance far beyond the scope that -
‘had been contemplated when the change order prov1d1ng for it had -

'been entered. - It developed from'a relat1ve1y ‘simple review to deteér-

mine what - documents were missing into an elaborate and extensive
mspectmn for the. purpose of verifying the accuracy and completenessr '
of POMCO’s work as a whole, For this type of 1nspect10n proce-
dure, the two microfilm ‘readers and the two clerks’ contemplated by
the change order proved to be’ Wholly insufficient, for the number of
the Bureau’s inspectors had to be ‘increased, and the increased number
of 1nspectors required an 1ncreased number of POMCO clerks to ‘as-
sist the mspectors, and an’increased number of m1croﬁlm readers,

"POMCO did ot object ‘to.this increased use of its clerks and eqmp-’

l

1ment Indeed; since a more rapid pace. of 1nspect10n Would msure

" ¢'On March 14,1958, POMCO notiﬁed the Bureau that all work under the contract had U

been completed and final payment was made on March 26, 1958
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earlier payment, for its work, it urged that the inspection be expedited.
As the number of inspectors increased, they requested more clerks and
ticrofim readers than had been’ expressly provided for, and the a,ddl-
'tlonal clerks and eqmpment were supplied by POMCO. '

" Under date of April 9, 1958, which was after:the completlon of all
the -work under the contract, POMCO formally asserted the- claim for
supplymg the additional clerks and mlcroﬁlm readers whlch Is in-
volved in the present appeal.”

The contracting officer rejected POMCO’S claim upon ‘three
grounds (7) that it had not complied with the “extras” provision of
the contract (clause 3 of the General Provisions of the contra,ct) ‘which'’
prohibited payment for extras “unless such extras and the price there-
for have heen authorized- in writing by the contracting officer”;
(2)-that it had also. failed to c,omply with the “changes™ prov1smn
of the contract (clause 2 of the same provisions) which required the
contractor to notlfy the contractmg ofﬁcer of a'claim for an equitable
adJustment by reason of a change in the work Wlthm 80 days of its
notification of the change and (3) that there was no eqmtable basis
for the exercise by the contra,ctmg officer of ‘his diseretionary author-
1*ty under clause 2 of the contract -to allow a clai based upon this

_clause, “at any time prior to final paymeént” under the contract not-
Wlthstandlng the failure togive the required notice. -~

The contractmg ‘officer "considered that the. lick of equlty m
POMCO’S claim lay basmally in.the circumstance that the Value of the
services performed for it by the- Government’s inspectors was greater
than the amount claimed by it.- e found that the Government in-
Speotors, in verlfymg entries which were not missing from the control
document index and in reviewing the annotations and delineations
on the master- title plats prepared by the POMCO, were performmg
functlons that should have been performed by the contractor “at a
pomt in its operations prior to the tract book check. being performed
eoopera,tlvely by the Government inspectors and clerks furmshed by
the Contractor,’f and thus he concluded that “the Government inspec-
tors were, in part, performmg certain of the duties and respon81b111t1es
of the contractor under the- original contract specifications at no cost
to-the Contractor.” He also found that it was POMCO which had
requested the assignment of the additional mspectors, and that, in
domg s0; it had fally understood that this would require the furmsh—
ing by it of additional clerks and microfilm readers. He concluded
by pointing out that if POMCO had notified him that a claim would
be filed by it, he would. have been able to evaluate the services per-

i %He . claim had ‘been informally submitted on Mazch 5, 1958, to the Actmg Manager
of the Record Improvement Prozect R . '
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, formed by the Government. mspectors, and to decide Whether the
tract book inspection should be confined to its original purpose. ,
The appellant. does not really challenge the contracting officer’s
basic findings of fact.® Indeed, it specifically admits that it favored
the expedltmg of the Government’s inspection, since this would result
in its recelvmg earlier payment for the work, and did not object to
the increase in the number of inspectors.. It also specifically con-
cedes that the tract book inspection was a mutual arrangement or joint
undertaking which involved the performance of functions which Were/‘
partly its own responsibility, and partly the responsibility of ‘the
Government, but it denies that it ever agreed to furnish more than
two clerks and microfilm readers. : It takes the p051t10n moreover,
that since the inspection and acceptance of its work was a respon-
sibility of the Government, which the’ latter could have performed
at any stage in the operations, it'could not be said to have received
any “sérvices” from the Government through the.expansion of. the
scope of the tract book inspection. As for its failure to notlfy the
contracting officer that it would expect to be paid for the services of
the additional clerks and the furnishing of the additional microfilm '
‘readers, or to request an extra work order, it ‘pleads that throughout-
the performance of the contract it had a sort of tacit agreement with
the technical personnel. of the Bureau who were fan.nhariwmh the.
technical requirements of the contract that it would do whatever extra,
work was agreed on, and that its claims for the extra work would be
_ equitably adjusted after the work had been performed, and that, there-
fore, the requirements of a written order or notlce should be deemed
to have been waived. ' : :
The Board can find no ‘material error in the ﬁndlngs and conelu-
sions of - the contractlng officer in re]ectmg the -appellant’s belated
claim. - -
It is not entlrely clear Whether the appellant is contendmg that the
contractmg officer-had delegated his authority to make changes or
allow extr,as to his technical personnel, or merely that the contracting
officer in person or through an authorized representative had waived
the formal requirements of the contract. Either contention would
be, however, contrary to the record of the manner in which the con-
tract was performed. Although every one of the five change orders
entered in this case may have been negotiated with the appellant by
'8Tn:aletter to-the contracting officer dated July 10, 1958, In which POMCO requested.
that he reconsider his decision, it stated that it.did not “generally” dispute his findings
of fact. While this specific statement is not included i POMCO’s notice of- appeal dated
July 20, 1958, it is apparent from the whole fenor of the observations in thig ‘docunisnt
that the facts were as found by the contracting oﬁicer Even When ‘one of the contraetmg

officer’s findings is called “amisstatement of fact,” it is apparent’ that what POMCO is -
really disputing is the interpretation put by the contracting ‘officer ‘on the underlying ‘fact.
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the contractmg officer’s subordmates, each and every one of them was
submitted to " ‘the co,ntractlng officer for his. approval, ‘a course of
conduct obv1ously inconsistent ‘Wlth the idea that he had abdicated
his functlons, and there is nothing in the record to show that he had
Walved the- technlca,l requirements of the contract. The timing of -
the’ negotlatlons between the parties indicates clearly that-it was the
appellant’s practice to’ glve the technical personnel if not the con*
tracting officer, notice that it Would be makmg a claim whenever it
considered that. it was entitled to addltlonal compensatlon, and: 1t dld
not do so in this iiistance. :

‘In any event, the contractlng ofﬁcer hlmself recogmzed that the ap- ‘
pellant’s claim should not be rejected merely because of its failure
“to comply with the notice requirement of the “changes” clause of
the contract, and he spe01ﬁca11y considered the equltable ‘aspects of the
contractors claim. He ‘concluded, however, that it was lackmg in
equity, and the Board cannot say that there was. no. basm for hlS
conclus1on :

“In essence the contractmg officer regarded the appellant’s claim as
unmerltorlous because the Government was performing functions
‘ Whlch, in his opinion, were the responsibility of the contractor under
_ the terms of the contract. It is not’ entirely clear from the findings
whether the value which he considered the expanded inspection to
haye for the appellant lay basically in the timing of the Goverhment’s
1nspect10n work and its; performance as a cooperative endeavor, rather
than in the performance by the Bureau’s inspectors of work that may '
_ have been the appellant’s responsibility. But, whatéver-the precise
basis for the contracting officer’s findings and the conclusion to which
they led him, that the work performed by the Bureau for the ap-
pellant was of greafcer value to it than the amount of its claim, the -
Board finds no basis in the record for rejecting-the conclusion 1tse1f
because the appellant, in supplying the additional services and equip-
ment over a period of more than 10 months without requestlng pay- -
ment therefor, plainly must have acted in the belief that it was not
entitled to payment.- It would be entirely unreasonable to suppose
“that appellant’s officers would have supplied: the additional clerical
" services and equlpment ‘gratuitously unless they considered that the
expanded inspection was an adequate guid pro guo for so doing. If
the record, which shows the negotiation of no less than four change
orders promdlng additional compensation for a considerable. Varlety
of items of extra work in the amount.of no less than $71,940.71, in-
dicates anythmg, it is that the appellant’s officers were not: accustomed
. aHowever, in so far as Change Order For Extra Work No 11s concerned, the letter of

.Tanuary 10, 1957, shows that the contracting officer himself particmated in the conference
wluch preceded ibe entry of the order
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to sleep on their rights. - The Court of Claims has consistently re-

jected claims for additional compensatlon under such circumstances.*
~ The appellant’s claim, ‘moreover,’ inclides some. items of expense
that, in any event, it would be chargeable with under clause 5(c) of
the General Provisions of the contract, which déclared: et

... .any:inspection -or test is made by the Goyernment on. the premises of the
Contractor .or a. subcontractor, the Gontractor without add1t10nal charge shall
provide all reasonable facilities and assrstanee for the safety and: convemence
of the Government inspectors in the performance of their dutres
The furmshlng of the additional clerks and mlcroﬁlm readers came
Wlthln the scope ‘of this prowslon unless, indeéd, the requests tnade
by the Bureau. inspectors weére unreasonable. It can ‘hardly be con-

tended that an.unreasonable. expense: was 1mposed upon the.appellant
~ ¥hen it was requested to: furnish-the additional:microfilm-residers,
- which,“ths contracting ‘officer found; represented an additiorial ‘cost
to the appellant of $330. With respect to the clerks, the record stiows
~ that the appellant -furnished, over a period of 281 working days of
-8 hours a_day, 6,158 manhours of clerical assistance at a cost to it of
$2.88- per hour, Wlnoh would | amount to a total cost of $17 735.04. ' As
the appellant had ‘agresd to furnish gratultously 3,696 manhours of
élérical assistance, it had agreed t0 $10,644.48 of this cost.  The cleri-
¢al‘assistance includedin its claim is thus based: on fnrmshlng 2469
:manhours of clerlcal ‘assistance at a total cost of $7,090.56. - The total
inspection dost to-the appellant was thus apprommately 7 percent of
the total contract earnings of $253,577.21 and its claim represents ap-
: proxmaa,tely 2.9 percent of the contract earnings. In tering of addi-
- tional-clerks Work;mg full- time, the- appellant furnished 1.3 additional
' glerks. 'The record before us leaves it -open to serious questlon Whether‘
thé ‘whole of the additional clerical cost could e conisidered as a’rea-
sonable inspection expense for the purposes of “clause: '5(c).*  But
considering the magnitude of the contract and its requlrements ‘the
appellant could certainly be charged under that clause w1th 8 part of-
the add1t10nal clemca,l cost. '

CONOLUSION

Therefore, ‘the- ﬁndmgs -of fact and decision of the contractlng
oﬁicer, rej ectlng the claim of the appellant are afﬁrmed

‘ W]LLIAM SFAGLE, Aotmg % hawmam
T concur _ : e

~ Hrreerr J, SLAUGHTER, Member. A
R See, for instance Russ Mztchell et al.. v, Umted Statea, 191 Ct. Cl 582 608 (1952) ,.k

Warren Brothers Rodds Company v. United States, 128, Ct. CL 48, 78—80 (1952) J' A
Ross & Company v. United States, 126 Ct. Cl. 323, 830 (1953) o
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_ BETTY KETGI-IUM
A-28132 - DeczdedJammwy 21, 1960

Rules- of Pragtice: Appeals Fa11u1e “to Appeal—-—Oll and Gas Leases
Applications

One who fails to appeal from the rejection of an oil and gas lease offer is not
entltled to reinstatement of the application with priority over an interven-
ing apphcant even though the rejection was erroneous

Rules of Practice: Generally

Where notice of a.decision of the manager of a land office is sent by, certified
) mail to.the address of record of the party adversely affected by the deci-
sion and the notice is returned marked “Unknown,” the pa.rty s e@n51dered
“to have been’ constructwely ‘served with notice of the deczswn where' the
- address of record was a post office box and the Department: is informed
-.that the party was not known at 'that address or. authorized by the renter

- of the box to receive mail therein. . .
- APPEAL FROM THE BUREAU OF LAND MANAGEMENT '”

‘Betty Ketchum has appealed to the Secretary of the Interior from a
decls1on of the Director, Bureau of Land Management, dated March
20, 1959, which affirmed a decision of the manager of the Salt Lake
Clty, Utah land office, dated December 23, 1957 ‘dismissing her pro-
test against the issuance of a lease pursua,nt to-oil and-gas lease. oﬂ'er,'
- Utah 026093, filed. October 8, 1957, and denying her request. for rem-,

. statement of her oil and gas lease offer Utah 023196,

- The record shows that the appellant’s application and another, Utah
028195_ were filed simultaneously on April 22, 1957. As a result of a
drawing held to determine priority (43 CFR, 1954 rev., 295.8), Utah
028195 received first priority. A lease'was issued to William L. Bloom,
the applicant under Utah 028195, effective as of September 1,1957, and
on August 19, 1957, the manager 1ssued a dec1s1on rej eetlng the appel-
lant’s offer. L

The manager’s decision was sent by certified mall to the appe]lant’s_
record address—P.0. Box 8213, Terminal Annex, Los Angeles,
_ California, on August 23, 1957.* "The letter containing the copy of the

decision was returned. to the Salt Lake Clty land ofﬁce on. August 27
1957, marked “Unknown.” .- :

The manager then posted the declsmn on the pubhc bulletm boa,rd
in theland office for a period of 30 days '

Following issuance of the lease to Bloom, it was discovered tha,t he

* Not in chronological order. “ T

1The records show that William I. Bloom' also gave P 0 Box 3213 Termmal Annex,
Los Angeles a8 his address.as did the two.witnesses on his offer and Mrs. Ketchum’s two

witnesses In’ other words, six dlﬂferent 1nd1v1duals gave the same. address on ‘two offers.
filed mmulta.neously for the same laud L . L .
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_had requested tha,t hlS offer be withdrawn, This letter was received
before the drawing was held, but was overlooked. Thereafter the
- manager canceled the Jease issued to Bloom on September: 24, 1957.2
Thus, had the appellant appealed the manager’s decision and thereby
~preserved her rights under her application, she would have been en-
titled to a lease of the land as the first quehﬁed person ﬁlmg an apph-
ea,tlon, all else being regular. =~ .

:The appellant, claims that the notice of the managers deelslon‘
_should have reached her at her address of record and that the postal
authorities were wrong in sending the’certified letter back to the
Jand office marked “Unknown.” - To-support her contention she has
.submitted three letters from the Los Angeles Post Office.. ,,,One of the
‘letters dated February 6, 1958, stated:that: S oo

. We did inforin you on T anuary 20, 1958 that Betty Retchum was recelvmg
mail at Post Office Box 8212, Los Angeles 54, California.,  ~

. 'We may further state that it is noted that Betty Ketchum is hsted as havmg
been holder of Post Office Box 3212 on August 21, 1957

Another letter from the Los Angeles Post Oﬂiee, dated February 27
i 1958 'stated the box number in the letter quoted above was a typo-
graphlcal error, and that P. O. Box 3213 was the number intended.

| Subsequent ‘to the receipt of this information, the Bureau wrote
‘to the Postmaster of the Los Angeles Post Office requesting: him to
supply whatever: informition was available as to the reason for the
- “Unknown” stamp being placed on the envelope and whether a notice
- was placed in the Ketchum box with respect to the.certified letter.
A reply was: received on -August 1, 1958, signed by W..H. Green,
General Superintendent of Mails, stating that any record concerning

the certified letter in question would have been destroyed after 6 = -

“months from the date of handlmg, that the normal course. would
“have been to place a notice in the box adv1smg the addressee, that a
certified letter was being held and requesting her to call for it; that
if the 1etter was ‘hot claimed in 5 days a second “notice Would be
plaeed in the box for a period of 10 days, and if the addressee did
not call for the letter at the end of 15 days it Would be returned
‘endorsed “Unclaimed.” The General Supermtendent said that he
“could not advise why the letter was returned marked “Unknown,” ‘
and 1nv1ted_ the Bureau to send a photostatm copy’ ‘of the face and .
‘Teverse, smles of the envelope and he would mterpret the endorsements
thereon This was done by the Bureau. :

A second letter was received by the Bureau on. December A, 1958
from Genel a,l Supermtendent Green Whleh sta,ted in pertlnent part

-2 A copy of- -this décision, mailed to Bloom at hls recorded address was returned marked
“Unknown.”
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Thorough investigation which has been made in this case discloses that at
: the time the certified letter was addressed to Miss Ketchum at P.0O. Box 3213
' she ‘'was not receiving mail through the box, nor had she been authonzed to
use thls address. The certlﬁed letter therefore was properly ‘endorsed.” It was
‘not until December 13, 1957, that the original renter of the box authorlzed the
" delivery of mail directed to Miss Ketchum, in its care.

“The- Dlrector stated in his decision that the Department has held
that sérvice of notice may be either actual or constructive, ‘and"that
the transmission of a copy of the decision by reglstered maﬂ to the
* address glven in-an appheatlon and 'the unsuccessful: -attempt by the
postal service to deliver the’ docunient constltutes constructlve semee
“upon the" party concerned. : ' R

The appellant’s reply to the ‘statement in the Dlrectors demslon
“that he had been informed that the appellant was not receiving mail
at P.O. Box 3213 on August 27, 1957, and had not :been authorized

‘. to-use this box by the renter: of the -box, is to refer to the letters

presented by her to the. D1reetor and tostate: - :

" In view of these commumeatlons from, the Postmaster to appe]lant’s counsel .
it is apparent that the Betty Ketchum was not “unknown” on August 26th,
- 1957 " at the tirme the" Manager's decision was received at - the ‘Los Angeles
-postofiice and. conclusively - refutes. the statements. in the - D1rectors decision

.‘above quoted relating to a communication from the Postmaster in Los Angeles.
- The letter from the Postmaster, relied on by the Director, in addi-
-tion to stating unequivocally that Mrs. Ketchum was not authorized
to receive.mail at Box 8218 until December 18,1957, said: o

%% # You questioned the endorsement “Unknown" inasmuch as an employee
“of this office” had improperly advised Mr: Emerson’ Canion Wzlley, Salt Lake
.-City, Uiah, that Betty Kelchum had used. the post oﬁ‘ice bow w8 @ busmess 3
. address. . _ - o S

* . . * . *:-, ok . % - : LR
SRR % ThlS -office regrets exceedingly the confusion which has arisen from
the improper procedure followed by an employee in connectlon w1th orxgmatmg
mqulnes of Mr. Wllley. (Emphas1s supphed ) . )

- In face of this letter, the last recelved from the Los Angeles Post
-Office, it is specious for the appellant to. claim that it is refuted - ‘by
the earlier letters sent to appellant’s counsel. Moreover, it is noted
_that in her appeal the- appellant does not claim that she was the renter
- of the-box on. August 27, 1957, nor does she contend that she was
-quthorized by the renter of the box to receive mail at Box 8213 at
~the time the certified letter was delivered to the Los Angeles Post
Office. T have been informed by postal authorities in Washington,
D.C., that renters of post, office boxes are supplied with a form upon
Whlch they may- designate the individuals they authorize to receive
~mail at the box address. Normal procedure, when a reglstered or
certified article is addressed to a’ person ‘st a box address who 1 1s not
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: 1nd10ated to be suthorized to use the box as an address, is to retum
_ the article to the addressor immediately without holding it in the
post office since holding the article would serve no useful purpose.
This is the routine. procedure which was followed in this case,

" There is nothing in the record to indicate that the appellant ever
gave to the land office any address other than the post office box. ad-
dress given in her oil and gas lease apphcatlon Thus, the appellant
chose the address and must be responmble for seeing to it that mail
addressed to her at that address is deliverable there.. T find no error
on the-part of the postal authorities in returning the. manager s de-
cision to the land office. .

The Depa,rtment’s rule of practice govermng service of doeuments
provides in part: :

_® % % Service by registered or certified mail may be proved by a post-office

' return receipt showmg that the document was delivered at the person’s record
address or-showing that the document could not be delivered to.such person at
his record address because he had moved thérefrom without leaving a forward-

 ing address or because delivery was refused at thatraddress or because no such
address existg, * * * (43 CFR, 1954 rev., 221.95 (b) (Supp.). ) .

The appe]lant contends that nondelivery of the mamwger s dec151on
to her was not because of any of the three reasons. speCLﬁed in the .
regulation. I think it is clear that the failure to deliver.came under

"the third category, “because no such address exists.” For a person to
“give an address at which he is not authorized to receive registered
or certified mail is equivalent to giving a fictitious address, even -
‘though it may be an address at which some otlier person can receive
‘mail. No such address as P.O. Box 3213 ex1sted so far as mail te
the appellant was concerned.

The Department has long held that notice of an adverse declsmn,
or any other notice, which is mailed to an address of record is con-
structively served on the party involved when delivery is attempted at
that address, and. this particularly so-where failure to complete de-
livery is through the fault of the appellant. Jokn P. Drake, 11 L.D.
574 (1890) ; Smith v. Fitis, 18 L.D. 670 (1891) ; Dreesen v. Porter, 19
L.D. 195 (1894). - The appellant’s error appears to have been in not

 being certain that she was authorized to receive registered or certified
mail, which must be delivered to the addressee or his agent, at the
address designated in her application. Moreover, by electing to give
only a postoffice box address the appellant thereby restricted .the
means of communication with her coneerning her application entirely

- to that address, and when the land office. manager mailed the notice
‘of his decision to that address he did all that could be done to serve
the appellant
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It is concluded that the appellant was constructwely served with
‘notice of the manager’s decision rej jecting her oil and gas application,
- and that, having failed to appeal from’ the rejection within the 30-day

. 'permd prescrlbed by the rules of practice (43 CFR, 1954 rev. 221.2
- (Supp.)), she lost whatever rights she had under the lease offer,
‘Edward Christman et ol., 62 1.D.127 (1955). ‘Consequently, rejection
of her application for the reinstatement of her lease offer in the face of
an‘intervening applicant was proper. (7/d.) :

Therefore, pursuant to the authority delegated to the Solicitor by
“the Secretary of the Interior ‘(sec. 210.2.2A (4) (a), Departmental
‘Manual ; 24 F.R. 1848), the décision of the Duector Bureau of Land
Manaaement is a,fﬁrmed . ‘
‘ " Eowousp T. Frrrz, N

Deputy Solicitor.

APPEAL OF HENLY consrmrcrmn COMPANY
IBCA-185 ccided. Febmm«y 23, 1960

'Contracts Addltlonal Compensatlon—ﬂontractS' Changes and Extras—
Gontracts. .Speclﬁcatmns—Rules of Praetlce Ev1dence

' When spemﬁcatlons for the. constructmn of 1atera1s and Wasteways d1d not
“+ - provide for the constructmn of the same by the so-called economlc ‘grade
: ¢ method ‘dnd’ the Government has falled to bear the burden of’ proving by
'+, & preponderance of .the evidence that..the confractor: voluntarily adopted
e thlsv method as its own, the contractor is-entitled to additional compensation
kto offsel: the mcreased costs of any Teexcavation or lateral. shoulder excava-
tion wh1ch was 1nv01ved in the construcmon of the laterals and wasteways
“‘by the economic grade method

Contracts: Spemﬁcatlons—ﬂontracts Per formance

When the spemﬁcatwns ‘provided for the class1ﬁcat10n of excavated material
.- as _either “common,”. “intermediate” or “roc i and the contractor chal-
"7 lenges the relative amounts ‘of the mtelmedlate and rock class1ﬁcat10ns
"~ made by the Government; the Government’s classifications, which' could
e not be made with exactitude but necessarily 1nvolved the exer(nse of judg-

. ment, will not be dlstmbed in ‘the absence of a.convincing showing by the

contractor oferror or. bad faith.on the part of the Government.

BOARD OF CONTRAC’I‘ APPEAI.S

Henly Constructlon Company, of Yakima, Washmoton, has ﬁled a
.tlmely,appeal from the findings of fact and-decision of the contract-
ing ‘officer dated’ October 7, 1958, denying its claims for’ additional
compensation in-the total amount of $124,096.60, arising out of the |
performance of . Contract No. 14-06-D-2193, W1th the Bureau of
" Reclamation. ‘

The contract, which was dated October 25, 1956, and 1ncorporated
the General Provisions of U.S. Standard Form 28A (March 1953),
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prov1ded for constructlon and completlon of the earthwork and struc-:
tures for the Block 79 laterals and wasteways, West Canal Laterals,-
of the Columbia. Basm Pr0]ect -at an estnnabed contract pnce of.
$487,864, . . . .
. Under the terms of para,graph 16 of the spemﬁcatlons the work was,
-~ required to be completed by February 23, 1958. Notice to proceed.
with the work was received by the contractor on November 10, 1956,
after clearing of the right-of-way had already been commence;_i All
- work under the contract was completed by January 29, 1958 ‘
- Under date of June 18,1958, the appellant submltted five claims to
‘the contracting officer. These ‘Cla,HIIS ‘were ' summarized: by ;the
appellant as follows: ‘ B T T S
1.. 115,965 . ¢.y. Excavation, common for laterals and IR
e wasteways....} at .- 40¢ | *$46, 386..00
2. 49,980 - c.y. additional Excavation, common, - for e e
‘ "¢ laterals and wasteways (for build- e 2
BT ing the Bconsgrade) .- - . = . at - —40¢ 219,'920:0(}‘
3. 10,361 c.y. additionel Hxcavation, intermediate, -. - - o R
for 1atera1s and wasteways (for

o vbmldmg the Econ-grade)_____;_; at $1.‘ 00 10 361 Oﬂfj

4 14,1432c.y. ddditional - Excavation, - rock  for o :

- : © i laterals ‘and wisteways_____.___._ &t $3. 00 42 499. 60-
5. 2,500 - addm,onal Excavation, for rock in :

: structures -at $4.00) . .

- less payment made as intermediate . - | 5,_000. 00

" for structure... ... at $2.00

. Total payment due. e - 124 096. 60t

1 The excavation figure given in the summary was actually 111,965 cubic yalds but thls was mamfestly-'
1 error, as'can be séen from the June 18,1958,.claims letter itself.

2 Althoughrincluded in the summary, the details of this claim are not discussed in the J’ une 18, 1958, claims
letter They are: set:forth. it a-Separdte letter to this contracting: officer dated Febmary 7, 1958

. The appellant’s five claims thus fall into two categorles, one based :
on. the alleged failure of the Government to pay for all of the
excavation which it had performed, and the other based upon- the'
alleged failure of the Government to classify the excavated: material
in accordance with the requirements of the specifications. . Fach of
the two categories of claims will be separately considered.

A hearing for the purpose of taking testimony with respect to the
appellant’s claims was held by the undersigned at Ephrata, Wash-
ington, on November 9 and 10, 1959. George P. Henly, Sr., the chief
officer of the appellant,* and hlS son, George P. Henly, Jr., as WeII
as Robert John Lzicar, their superintendent on the joh, testlﬁed in
behalf of the appellant, while the Government’s witnesses were. Byron
Boston, the assistant field engineer in charge of the constructlon, and
Chief Inspecbor Loyd L. Milliken. The da,y followmg the conclusion;

‘1 Subsequent references herein will be to him, unless otherwise indicated. = -
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of the hearing the under51gned Vlewed the Work Whlch had been con-
structed under the cortract. g

~The phases of the work that are 1nvolved in the appellant’s claims’
are to be found in the first eight items of the schedule. These 1tems,
together with the estimated and actual quantities performed in the’
case of each item, may be represented in tabular form as follows:

ilii]em © 7 Nature'of the'work -7 Estimated quantity - Actual quantity ©
0. S P o : o

1 ‘Excavatxon, common for laterals and waste ) o ;
ways. 2o il L 260,000 ¢t FAST ot . io.-.| 238307 cu yds.

2| Excavation; mtermedxate, for laterals and ; . . .
" Wasteways. . ... . 15,000 O YAS_ e o 13,166 cu. yds.
3. | Excavation, rock, for laterals and- Wasteways_. 3,000 cu. yds...-L . | 3,334 ed: yds.
4 | Exeavadion from bOITOW. o ccccoceno e oo 10,000 eu, yds- . 425,521 cu. yds. .-
5 | Overhaul. P L 10,000 miie cu. yds: - 6,147 mile cu. yds. .’
Vg Excavatmn cominon, for:struetures. ... ... 33,000 cu. ydsz_l.__ 29,636 cu. yds.
7 | Excavation, intermediate, for structures:.--| 2,700 eu, yds- - - 3,064 cu. yds.
8 Excavation, rock, for struetures__..., . 400 cu, yds ..... - 1,046 ca. yds.

Paragra,ph 37 of the speolﬁcatlons prowded for the classification:
of excavation as either “roc ) “intermediate” or “common” excava-
tion. Rock excavation was . deﬁned as boulders or. detached pieces of
solid rock more than 1 cubic yard in volume and all solid rock in
place which could not be removed until loosened by blasting, barring,”
wedgmg, or rootmg in a certain manner; intérmediate excavation
was defined as all hard and compact matemal other than solid rock,
which could not be removed by excavatmg machmery until loosened
by -blasting, barring, or rooting in-a. certain manner; and common
excavation was defined so as to include all boulders and detached
pieces of solid rock not exceedlng 1 cubic yard in volume, and all
other materials except such as could be classified as rock or interme-.
diate excavation. Provision was also made in this paragraph of the
speclﬁcatlons for the presence of representatlves of the Government
and the contractor durlng c1a351ﬁcat10n of excavated materlal and
for the furmshmo- of statements of quantities and clasmﬁcatlon of
excavatlon upon | the eontraetor s request ‘made’ within 10 days of the
recelpt of a monthly estnnate, and for aceordlng ﬁnahty to such'
statements unless the contractor. ﬁled ertten ob]ectlons W1th1n 10

; days of the recelpt of the statements. ~ . .
Paragraph 38.of the spec1ﬁcat10ns, entitled “Exoavatlon for laterals‘
and Wasteways,” required laterals and’ Wasteways to be ‘éxcavated to
“the full depths and widths shown on the drawings and to be finished
to prescrlbed lines and grades but the contracting officer was given
authorlty to vary the slopes of excavations or embankments, and the.
dimensions dependent thereon to compensate for the 1nstab111ty or
porosity of the material.” Measurement for payment of excavation,
for laterals-and wasteways was to be'made-“to the lines shown on
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-als, spemﬁca.lly prowded that the umt prlce ( edy
excavation:.of laterials and. Wasteways should. includethe costs.of .
“‘pla,cmg the-material in: embankment,” except .that “required ‘over-:
" haul” was to be:separately paid for, the fres haul"distance- allowed
Imder paragraph 51 of the speclﬁcatlons bemg 500 feet

readway embankments, or for: backﬁll aboutistructuxes If there 1s ‘an’ excess
) of; matemal 1n the excavation; it.shall be. used to: strengthen the. emba,ukm

terlal removed "fn excavemng the 1ate1‘é.1 prlsm in the top of the embankﬂlent
: ‘W,lll be: Just enough to: complete: ‘the! necessary banks .on-each:side of ~the late

2 A lateral is in thorough cut when both banks of the canal are below the natural
_ground level ‘ .
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The embankment is- generally coglstructed using carryalls or scrapers, and the
lateral prism is excavated in the top of the embankme_nt using draglines, back
hoes or’ spec1ally constructed d1tch1ng machines. This methed. of construe-’
tlon of small laterals has been used ‘quite extenswely because, although-rehan-
dling-some of the maferial is necessary in’performing the work in-this manner,"
the -construction can bée: carried out very: read1ly usmg normal and usual con--
struction.equipment and methods., 4 :

The construction .of -the Block 79 laterals involved earthwork for_
approximately 40 miles. The bottom widths of sections of the laterals
were to vary from 8 to 2 feet, and one side of the laterals was to be-
a berm or roadway. As the laterals were to run. through country
‘which was characterized by predominantly flat terrain, the construc- .
tion of the laterals was a rather tight job: Very little, if any, ex-
cavated material could be wasted, and the cuts and fills had to be nicely"
balanced.’ The ‘econ-grade had to be precisely constricted to. ‘within '
one-tenth of a foot, of the. computed grade.. . When completed i inJ uly
1957 it was, Henly. testlﬁed virtually a highway at least 30 feet in -
Wldth that ran, except, in the areas of thorough cuts, for a- chstance;
of 'apprommately 40 miles. _ ;

- It is obyious, therefore, that if the ‘economic grade was to be
properly constructed con51derab1e assistance and cooperation on the
part of the Government’s englneers would have to be extended to ‘the- -
contractor in making the nice calculations which would be necessa,ry :
This was especially so because neither Henly nor his superintendent
ever came to grasp fully all the engineering refinements that went into
the construction of the econ-grade. Thus it came about that the’
Government engineers furnished the mass diagrams showing the-
amounts. of excavated materials that would have to be moved from
cuts to adjacent fills, the location of the material to be hauled, and the.
locations where it was to be placed. To snnphfy the data obta,mable

from the mass dlagrams, the Government engineers prepared; “h ul
sheets,” which were to indicate to the contractor the stations betweeir:
which the material was to be excavated for the construction .of fills,
and the stations between which the material was to be deposited.

For each width and depth of lateral, the Government engineers also
furnished the contractor with figures for “hold up on cuts” and “hold
down on fills.”- The contracting officer thus explamed the nature
and -purpose of these figures: v -

The “hold down on fills” figure was determined by éomputing where the top-
of the fill section woud have to be so that the material. ﬁeizcavate(l out of the:
top .of the fill to make the bottom of the ditch section would bé "just.-,.auﬁicient,
to ‘construct the requiréd banks on either side. The “hold down” distance
was the distance from the designedtop of the lateral banks down to the top’
of the econoch grade The stakes set in the ﬁeld9 were marked to show the

.8 These ‘were set either by the Government engineers or, by the contractor’s employees
under theu- superwsmn.
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,ﬁll to the ’cop of the lateral ‘banks, and this “hold down” dlstance was sub-'
tracted from the- amount shown for i’ hexght on the stakes to determme when .
'sufﬁment materlal had; been moved’ into the fill * * * The “hold up on” cuts”'
apphed to sidehill’ sectwns where:the upper side of the lateral prism’was in cut
; and- the’ Tower side was 'in fillo o It was estabhshed ag the ‘distdnce: the ‘econ- -
grade had to be:above: the bottom of the designed lateral so that the excavatlon
of the remammg matemal would just complete the bank on the lower side * * *
'The stakes were set regular intervals 1nd1cat1ng the cut from ongmal ground‘
- to the. de51gned bott m; of: the laterals and/or the ﬁll to the des1gned top of :
embankment : ; .

It is apparent that the econ- grade method of eonstruotmn neces—

| sarlly involved a: very considersble amount, of reexcavation of mate-

rial.” Payment Wwas made to the appellant for all lateral and wasteway .

excavation below: orlgmal ground and within the designed lateral
"pr1sm but the appellant ¢claimed that this accounted for only 16 883 -
‘cubic yards of the 132,848 cubic yards of excavatmn which wag per-

formed in the lateral prlsm in'the econ- grade. Thus, the appellant’ '

Claim. No. 1 was for payment for 115,965 cubic yards of éxcavation -
involved in the rehandhng of the matemal ‘to construct the lateral

'pmsm after it had once been moved to: form the eeon—grade Claim - ‘

No.

2 was for the excavation of material which was alleged to have
been taken by the appellant from outsmle the lateral pr1sm in order
to’ supply suﬂic1ent material to balance shortage areas.. Accoréhng

to the appellant, the amount of this matemal was 75,500 cubic yards.

" As the Government has pald for 95,520 CllblC yards of t}ns materlal o

'as"borrow, the claim was for 49,980 cublc yards: * :
The’ contractmg officer made a ﬁndmg that “the contractor was. not,
reqmred by. the ¢ontract nor was he d1rected to construct the later-
als and Wasteways ‘using the" econ—grade method This method of
constriiction has long been used by contractors on. Bureau of Recla- .
mation projects, :at their.option, but it is not the only. method used B
nReasonmov that. the econ-grade method of eonstructmn was the con-
tractor’s. own ‘chosen. method of operat1on that the, reexcavatmn of
materlal in'the econ—grade Was necess‘ rlly involved in that. method of
"operatlon and that the prov1s1ons of paragraphs 38 and 49 of the

“4-At the hearmg, Governmeut counsel made :statements . wluch cast doubt upon the ac—
curacy of the quantities included in. each one of the excavatlon claims. - He comimented
that he'found it difficult to understand how the. appellant could” claim  that .more; than

110,000 cubic syards’of “eanal prism eould have: been- excavated in’ only. 75,000 cubxc yards
-of fill material especially ‘when it was consxdered that the. roadway sides -of the laterals
did ‘not have to- be reexeavated. He ;also seemed to 1mp1y that 'since’ the Government’s’
ﬁgules showed ‘that. the total quantlty ‘of 75;500: cubic yards of materlal was moved:to con-
struect ﬁlls, of which 25,520 came from borrow, and that since the- appellant had stated in- .
its ‘elaim letter .of’ February 7, 1958; that only 8880 cubic yards ‘was taken. from' the
shoulders of- the lateral prism, just-outside the pay. lines, most -of the 49,980 cubic yards
| ‘mvolved in ‘the claim must -Bave come from inside:the lateral prism. - These considerations
would: affect the quantities in the appellant’s’ excavatlon clanns, but’ eounsel: agreed thatf -
dlscrepanmes would have to be resolved by the contractmg officerif the clalms themselves
were found to be valid;

542854603
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' speclﬁcatlons did not permlt payment for reexca,vatlon of ma,terla,l
placed in"embankment, the contracting officer rejected Clann No. 1.+
The contracting oﬂicer also found that the material’ mcluded in:

Claﬂm No. 2, which was excavated outside the lateral prism, Wa,s'

excavated by the contractor “Wlthout order or directions of the Gov-

. erniment” entirely for its own convenience.” - He pointed out that.in
,order “to thake the final lateral } pmsm excavation “a contmuous opera-

‘ tlon regardless: of whether the prism was being excavated in cut or

- —in-fill, » the contractor, as it proceeded with the excavation had. to

, balance the material in the-cut and fill areas but because 1ts tractors -
‘and scrapers were t00 wide for the laterals, Whlch hiad narrow bot-
tom widths, it could not excavate down to grade in the cut areas. Ity
therefore, excavated only down to the balance linies in the ditch ‘and,
in order to compensate for the ma,temal which 1t had’ temporarlly
‘allowed t0 remain in- the’ bottom of the diteh, it excavated ‘outside
the lateral prism to secure enough material to balance Subsequently,,
when the material ih the bottom of the laterals was ﬁnally excavated
with back hoes or dra,ghnes it was sidecast into the areas. excavated

e outside the lateral prism in order to. refill them to’ the. approxnna,te

lines and grades specified initially. As he had: concluded that this
substltutlon of material occurred because of the limitations of the
_contr‘tctor s own equlpment the contracting officer held that the exca-
* vation involved was not. compensa,ble under the prowsmns of the'
~ speclﬁcatlons, and also rejected Claim No. 2.~ ‘
" As outlined in its post-hearing brief, the pos1t10n of the Government ;
seems to be not only that the directions given to the. appella,nt were
- limited to the use and disposition. of material from required excava-
. tion but also that these d1rect10ns did not include control of its methods
~of, construction.  These proposmons cannot be accepted w1thout'

o conaderable gualifications.:

T6 must be realized at the outset tha,t with the exceptlon of a feW'
\prowsmns of a limited nature, of Whlch the most important was
‘the provision for control of material from excavation, the speclﬁcatlons
did not prescrlbe how the laterals and wasteways were to be con-
structed. There were a number of methods by which they could have
been :constructed, and the econ-grade method of construction was one'
of them. No partlcular method of construction, however, was pre-
seribed: by or even: mentloned in the specifications. It follows as a
matter of simple logic that any direction which required the contrac-v
tor to employ- only one method, namely the econ-grade method of con=
structlon, would constitute a change in the Speclﬁcatlons and the
requirements ‘of ‘the contract.: Indeed, this logic seems to have been
accepted by the contracting. oﬁicer, whose re]ectlon of the excavation
claims was based on the assumptlon that the contractor. chose to- con



41 . .  HENLY CONSTRUCTION CO. .. . Bl
Februa/ry 23, 1960

struct the laterals and Wasteways by the econ- gmde method of
construction. -

"It is true, as the Government contends, that the speclﬁcatlons gave :
it the right to direct the longitudinal movement of exoavated material
along the lines of the laterals from the point of excavation to comstruct
fills at some other pomt subject to payment for ovelha,ul The Gov-
ernment engineers Were, apparently, in the habit of denomlnatmg the
excavated material as “required excavation,” ® but strlctly speakmg it
could not be so described.  There was no prov1s10n for any exact
amount of excavation, and hence there was no “required excavation”
in the sense that the material had to come from a particular 1oca,t10n,
or that it had to be excavated in a particular order. Before there
‘could be any excavated material, the movement of which could be di-
rected by the Government engineers, it had, to put it in the most sn:nple
terms, to.be first excavated, and it was entlrely up to the contractor to
determine from where the matenal was to come. Any dlrectlons as to
how the excavated material was to be produced would also not be in
harmony with the specifications. Moreover, it is not too. clear from
the specifications whether the Government had absolute control of the
- wasting of excavated material when it came from thorough cuts. The
" more reasonable construction of the last sentence of paragraph 49 of
the speclﬁcatlons would seem to be that if material from thorough
~ cuts was not needed “to strengthen emba,nkments at the ends of the
cut,” the contractor could decude to waste it, and that the a,uthorlty of.
the construction engtlneer would be limited to ‘determining on which
side of the lateral or Wa,sbeway it could be deposited. Finally, it is
necessary to point out that the borrowmg of material was not subject
- to the discretion of the construction engineer. Paragraph 50 of the .
speo1ﬁcat10ns laid down an objective test for determining when bor-
rowing was permissible, which was whether suitable material for
embankments was available ad', any location. ~The construction engi-
neer did have dlscretlon, of course, in de31gna,t1ng the souroe of the
borrow..

It would seem to follow, therefore, that the contractlng ofﬁcers
disallowance of the excavation claims eannot be upheld unless the
appellant did Volunta.rﬂy adopt ‘the econ-grade method of construc-
tion as its own. There is no written evidence of such adoption. But
a construction contract may be modified orally by the parties. The
" 5Ina letter whieh the qontvra‘eting officér ‘Wrcte to the appellant under-date of January
16, 1958, he stated: ‘“We have found that our costs are lower for jobs where the excava-
tion is held very closely to the material requued for embankments, Consequently, we have
followed the practice of using reguired excavation to the maxmlum practicable extent to
(.onstruct embankments rather than waste materials where ‘an- ‘excess’ occurs and ‘borrow

where insufficiént material is available from the lateral prism.” The term “required: ex-
cavation’ also occurs freguently in the Government’s post-hearing brief.
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‘Government contends that it Wa,s so modified. Although the general
burden of establishing its claims is on the appellant, the Government
has the burden of establishing the oral mod1ﬁcat10n by & preponder—
ance of the evidence.®
The record shows that the Henly Constructlon Company had per-
formed in the past some half dozen excavation jobs for the Bureau
of Reclamation, of which one was performed as early as 1936. None
of them had been performed by the econ-grade method of construc-
* tion. ‘In the case of the Block 79 laterals, it was his intention, Henly
testified, to construct the laterals by building the roadway sides of
the embankments up to finished grade with a bench at a lower eleva-
tion on one side from which the lateral prism could ultimately be
excavated with a dragline operating from the bench, the elevation of
the bench being established so as to furnish the precise amount of
material needed to construct the embankments opposite the roadway
to the required height. - According to Henly’s testimony, however, he.
never got beyond the initial stage of this operation. After clearing
the right-of-way, he started, early in December 1956, to rough out
with his scrapers a roadway along the center line of the lateral on
which he was working.  He was interrupted, however, by Boston
who told him that the way they proposed to do the work was not
'In accordance with the plans and specifications, and that they were
wasting their time to go on with it before they had the mass diagrams
and haul sheets. There then ensued a discussion as to how the work
was to be done, and Boston told Henly that his way of doing the
“work would not work, and that “the job had-to be done” by the econ-
~ grade method. ‘When cross-examined Henly was asked whether the
“econ-grade method was not explmned to him merely as a method
by which “use of required excavation in fills could be accomplished,”
and as “an alternative method rather than a direction from the Gov-
ernment,” and he replied, “Well, it is possible.” He was then further
asked : “You wouldn’t téstify flatly that they ordered you to build
the econ-grades?” and he rephed “Well, I testified that it amounted
to that”” When pressed again to say whether the econ- -grade method
- was not put up to him as one-method of construction, Henly replied
emphatically: “No, T would say more than that, I Would say they
indicated their method was the only way it could be done * * * I
couldn’t even understand what they were talking about o oE S
Boston testified that when he observed Henly’s leveling oﬂ:’ of the
center line, more or less building a roadway, he asked the contractor
what he expected to do about fills, and that the latter explained that

.. & United Steel Co. v. CaseJ, 282 Fed. 889 (6th Cn' 1920) ; Teal v. Bilby, 123 U.8. 572,
578 (1887) & Warren Brothers Roads Company v. United States, 123 Ct. ClL 48, 80 (1952)
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' 1f he ha,ppened to be a little short he Would reach out and get some
of it.” Boston then told Henly that “we could tell him where we
. Wanted to get the fill material and ‘where it would be deposﬂ;ed il

(emphas1s supphed) Boston thus related the subsequent conversa-
tion: :

v “ “Well, just how would you build thJs"’ (Henly asked) and I siaid ‘Well,-that
is something the contractor has to male up his own mind on;’ and he says, ‘Well;

"~ -how have the other contractors around this area been doing it? .and I sdys, ‘Well,

they usually use the econ grade, hold up and hold downs.” ~ And he said, ‘Well, if
they have been doing that that is apparently the way to do it,” and I told him
where to get his dirt and where toplaceit.” (Emphasissupplied.)

Asked whether there had been further discussions about the econ-
'grade method of constructlon, Boston replied: “We discussed it, I
think, until the job ended.” Asked whether he had spemﬁcally dlS- i
cussed with Henly his own “roadway” method of construction, Boston
- replied: “I don’t recall its being brought up.” Finally, When asked
directly whether he had ever instructed Henly to build the laterals
by the econ-grade method or any other method, he repeated “We told
“him we would tell him where to get the dirt and where it was sup-
posed to go.” A little later when asked whether at the time theecon-
grade methodrw‘as discussed with Henly any question had been raised
“how payment would be made,” Boston replied that at first the ques- -

" tion had not been discussed, but that later on he had brought the
question up himself and told Henly that “he wouldn’t get paid for
excavating the prism through fill section.”

Boston’s testimony on cross-examination makes it clea,r that he knew
that Henly’s method would -be “borrowing dirt with a-dragline to
make his fills,” and that he told Henly that he could not follow that
method. He put this in emphatic form when he testified : “Borrowing
promiscuously upand down the sides, yes, that was out.” Boston’s
testimony on cross-examination also indicates that he knew In general
what method Henly intended to follow in constructing the laterals.

" He conceded at least twice during his cross-examination that when he
attempted to explain to Henly the econ-grade method of constructlon,
the contractor showed little if any comprehension of what he was
talking about. In his cross-examination, he also fixed the time when he
had ﬁrst told Henly that he Would not be paid for rehandling the ma-
terial in the fills.- It ‘was “a couple of months” after the work of
excavating the laterals had commenced, and, of course, after some of
the economic grades had been constructed 4 ‘
7 7Boston’s testimony in this respect is in direct contradietion to a statement‘he made

in an afiidavit, which was dated September 8, 1958, and which was included-in the appeal
file as Exhibit 17B attached fo the contracting officer’s findings of fact. In this afidavit,
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Mllhken, who was, present duran' the conversation between Henly
and Boston, .was called as a witness to ‘corroborate the latter’s tes-
timony. = But, whil¢ he did so in a general way, there were 51gn1ﬁcant
‘ discrepancies. The chief inspector’s testimony makes it clear that

Boston knew that Henly intended to use the “roadway” method of’
construction,® and that he told the latter that s1decastmg Wlth the

dragline'Wbuld'not’ be allowed.? Perhaps éven. more-interesting are
the differing versions Milliken gave, on diréct and cross—exa,mma,tlon,

respectlvely, with reference to the way Henly reacted after the econ-

grade method: had been explained to him. On direct examination,

Milliken, testified. thab: Henly exclaimed: “What is- good: enough for

the other contractors is good enough.for me.” , On.cross-examination,
however, Milliken testified that Henly remarked: “If we hcwé to;do ‘
it; we W111 20.and .get the job done.” . ‘(Emphasis. supphed )%,

- The Board bas no doubt that-Boston truthfully testified that he
never in so.many words “directed” Henly to construct the 1aterals; by
the econ-grade method. It is convinced, however, that what he. said -
and did “amounted. to that.” - 'The issue whether Henly voluntarily -
agreed to-do-what Boston wanted him to do must be determined in
terms. of the realities of the-situation rather than in: terms of a for-
mulary. - The Government undoubtedly wanted the appellant to adopt
the econ-grade method of construction, which under the circumstances
of the particular job was the most efficient and the cheapest, from its
point of view, as the contracting officer expressly found, and it is easy
to perceive how in his zeal to achieve the desired objective the Gov-
ernment engineer overstepped the-line between persuasion and in-
struction. - Ie assumed too readily that Henly intended to engage in
extensive and promiscuous side- bornowmg ‘when all that the contrae-
tor had in mind was actually to “steal” an occasional shovelful of
dirt and, alarmed by his own erroneous assessment of the situation,

"he gave him instructions, before the excavation had really gotten
under way, which could not be entirely squared with the provisions
of the specifications, such as by telling him that he would determine
from where he was to get his material. It should certainly require
the most convmcmg proof to estabhsh that Henly, who had only an
Boston deposed as follows “T told Mr. Henly at the start of the job that the way he @ot
paid for making fills was either overhanl of lateral excavation or borrow or both and %o
payment would be made for ewcavating fills above original ground.” (Emphasis supplied.).

§ Thus, he testified that “we told him (Henly) that we would not permit the borrowing
of the material outside of the right of way and as far as leveling off the ground, making
the roadway section through there and disturbing the center line stakes that we had, this
brought Mr. Henly into the office to ask about it.”

% His testunony on thig point was as follows: “And when Mr. Boston asked him what'
he was going to.do in ‘a deficiency section, he said he would reach out and side ¢ast with
the drag line; and Mr. Boston told him that was not permitted * * *.2

- T ig true that this remark was mcluded in counsel’s question to the witness but the
latter affirmed its correctness. .
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1mperfect 1dea, of the econ -grade method of constmctlon, readﬂy
‘accepted what he.did not comprehend. Moreover, the Government -
would have to show further that it was distinetly understood that, if
Henly agreed to do what the Government obviously wanted him to do,
e could net claim additiona]l compensation to offset any extra costs
which mlorht be involved in the Government’s method. This; the
record shows with absolute clarity, is precisely what was not under-'
‘stood. - It was not until construction by the econ-grade method was
- well under -way that Boston told Henly that-he would not be. pald_ for
‘rehandling material. : :

- The Beard must.conclude tha,t the Government has not borne the
burden of proving that appellant voluntarily accepted the ecorn-grade
methéd of construction.. Therefore, the appellant is entitled to addi-

tional ‘compensation to cover the increased costs of excavation which
may have been attributable to this method.™ :
' The Government takés the position, to be sure, that before the ex-
cavation claims can be’ allowed. the appellant must show by substantial
evidence that the econ-grade method of construction was more expen-
sive than the method which the appellant intended to follow, and
argues -that the record -indicates the contrary. This argument. is
based on testimony of Boston that 90 percent of the canal excavation

" on the. Columbia Basin Project was performed by contractors by the
econ-grade method. This sort of ‘statistic is, however, far from con-

’ cluswe, for there is no positive testlmony concerning the motives that
may have led: various contractors to adopt the econ-grade method
voluntarily, and they may have done so, for irstance, becanse their
unit. bid prices for excavation were considerably higher than the
appellant’s, or even because they did not fully realizée that the econ-
grade method of construction was more expensive, Moreover, Boston
himself also testified that he did not know whether the “roadway’
method was any cheaper than the econ-grade method of construction,
and it is of some significance that, although the contracting officer
found that the econ-grade method was more economical for the Gov-
erntnent, he refrained from finding also that it was more economical
for the contractor. The fact remains that Henly testified that he
thought that. if he had been allowed to follow his own method of con-
struction-only about 5 percent of the material in the fills would -have _
had to be rehandled, and the Government did not attempt to rebut this
testlmony _ i

‘11 In such cases as Korshoj Construction Co., Ine. 63 1.D. 129 (1956); Osberg Construc-

tion Co., 63 1.D. 180 (1956) ; and McWaters and Bartlett, IBCA-56 (October 81, 19586),

the Board disallowed claims based on reexcavation of material but in all these cases the
reexcavation was involved in the contractor’s own chosen method of operation.
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~ So far as concerns the excavation outside the shoulders of the
lateral prisms that is involved in Claim No. 2, the Government argues
that since the replacement of this material was due to the limitations
of the: appellant’s equ1pment rather than to the econ-grade method
of construction, and since the appellant has not suggested any more
économical method by which the problem could have been solved, it
has failed to establish a basis for additional compensation.. The basm
difficulty ‘with this argument is that the shoulder excavation was also
.made necessary by the econ- gr'ade method of construction which must,
therefore, be regarded as the primary: factor in 1ncreasmg the appel-

-lant’s costs.  Moreover, at the conclusion -of the heamng, Henly took
the stand to. assert that he could get into the bottom of the ditches
with his equipment, and that he believed that the Government wanted
the shoulder excavation because the material so' obtained was better
than the material in the canal prism. Aoram, the Government made.
no attempt to rebut this testimony.

- The Board must hold that the appellant is entitled to add1t1onal
compensation under Claims Nos. 1 and 2. The parties agreed at
the hearing” that the contracting officer should make findings with
respect to the quantltles on the basis of which the additional compen-
sation would be determined if the appellant prevailed, and he is
directed to make -such. ﬁndmgs In arriving at the quantity of re-
handled material involved in Claim No. 1, he may deduct, however,
“the 5 per¢ent which in any event would have been rehandled under
-the appellant’s chosen method of operation. -Since it is apparent -
that it is easier to rshandle material that has once been excavated,*
the contracting: officer need not be bound by the unit prices for excava-
tion provided in the schedule; and may fix a lesser price in determin-
ing the amount of additional compensation under Claim No. 1. If
the appellant is dissatisfied with the contracting officer’s determina-
tions, it may appeal again to the Board pursuant to the “dlsputes”
-clause of the contract >

2. The Olassification Claims

All three of the appellant’s excavation claims involve the conten-
tion that a very great amount of material was wrongly classified by
the Government. The extreme divergence between the Government’s

_classification and the contractor’s claims can readily be seen in the
following table in which they are compared percentagewise:

"‘12 In paragraph 14rof the findings, the contracting officer commented on the ease with
. which the material eould be reexcavated.
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" Amount as | ‘Additional 'Pefcéntége

. o - classified | amount ° increase
Classification . : . by the claimed represented

Government bythe.- | by contrac-
[ contractor- tor s clmm

R - . . ) VPerc,'ent
Intermediate, in Iaterals and WaStOWaYS . oot oiios cembmmin + 13,166 10,361 } ool BT

Rogk, in laterals and wasteways. o oo iceooiocooiacoooccoodf . 8,334 14,1322 Lo 424

Rock,in‘structures“_ N R 41,04§ C 2,500t o230

, Except for some basalt rock found in ‘the 53. 1D Wastewa,y, and some
brown or “rotten” caliche, found mostly in the lower part of the pipe

chutes, the hard material encountered in excavating was whits caliche.
Cahche is'a calcium rock which, although usually very hard, tends to
dlslntegrate when sub]ected to weathering, and it is, therefore found
also in forms so soft that : pieces of it can be broken with one’s hands.
Where found on the present pm]ect the caliche was generally cov-
vered by earth material. It lay in planes which varied, however, in
depth. As it was usually pure white, there was httle difficulty in
determining the point of contact between a layer of caliche and the
overlying earth. The elevation at which the caliche lay having been
established, all the material in the prism below that elevation was
classified as either 1ntermed1ate or rock excavation, except in a few
instances where there was material below the caliche so soft that it
could be dug with a dragline.** 'Although the excavation was ob-
served by Government personnel, and the elevations at which the
caliche lay ‘were determined by them as the work progressed, the
material was not classified until a pa,rtlcula,r “reach” * had been
completed. '
~ The appellant is not contending that any of the earth overlymg-
the caliche was intermediate material. What the appellant. chal-
lenges is the relative amount of intermediate and rock material in the
cahche It must be apparent that this could not be determined with
exactltude, and that the making of the determination involved the
exercise of judgment based on observation of the material and the
operation of the excavating equipment, mamly the rippers. Material
which could not even be ripped was classified as rock. . How much of
the material was intermediate and how much of it was rock was
determined in terms of percentages. The upper layer of basalt rock
in the 53.1D wasteway was paid for as rock but lower down. the
basalt was found to be shattered,’ and to be intermingled Wlth earth,
13 Milliken testified that such soft materlal was encountered in several of the pipe drops
rm the structures, and that the largest quantity was found in excavating for the 53.1D
wasteway between Stations 272400 and 276--00. 'The caliche layer there. extended only
from about six-tenths of a foot to about 2 feet below the ground surface.
14 This term appears. to. be of rather indeterminate nature.

15 This ‘was denominated ‘‘dice roek’” by the project personnel. Tt was usually found in
6-inch' cubes. . . ‘
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and most of it was paid for as intermediate excavation, since it did
not. require-loosening in advancé of the use of the dragline. Since
the brown caliche for the most part required ripping, it was paid for
as intermediate excavatlon, except for the small part that was cla351-
fied as common.

It must be obvious that where judgment is such an important ele-
ment in the classificition of material the Government’s classifi-
cations should not be upset unless tangible and convincing evidence
- of error-or bad faith has been presented. The evidence. offered by
the appellant is far too vague, a,nd insubstantial to challenge serlously
the Govelnment’s classifications. Indeed, it is'a ra,ther curious aspeet
of the present case. that the appellant, persnsts in making the chal-
lenge although Lazicar, its superintendent and chief witness on the
classification i 1ssues, conceded at the hearing that how ‘material should
be classified was “a matter of opinion”; ‘that the Government was
liberal in applying the classification tests, and did not exhaust every
last one of them before class1fy1ng ma,terlal and that during the
progress of the work, which would be the best time for threshing out
* any issues of cla851ﬁcat10n, he never made any objection which could ‘
be described as “vociferous.” :

‘Indeed, although paragraph 37 of the spemﬁca,tmns prov1ded that
representatlves of the contractor should be present when excavated
material was classified, and although the appellant was afforded the
opportmnty to be present, its representatives did not bother to-partici-
pate in the classification of material except on a few occasions. They
decided early, apparently, that it would be useless to argue, and that
it would be best to rely on the reasonableness of the Government in
- making the classifications, although they did attempt to preserve their -
rights by protesting aga,mst some of the Government’s progress pay-
ments. It was only after all the work had been completed that:the -
appellant asserted the classification claims.

The only evidence of any consequence submitted by the appellant in
* support of its excavation claims was a document consisting of photo-
graphs with accompanying descriptions and comments supposed to
represent the result of a spot check of the Government’s classification
made at 70 points along the laterals and wasteways by Lzicar after
completion of the work. Lzicar testified that in-taking the photo-
graphs of the laterals he was able to locate particular stations because -
“the stakes were still there, and it was possible to observe at the sides
where the original ground was. However, where the shoulder ex-
cavations had been refilled, he had to go outside the banks. Moreover,
he did not actually survey each locatlon, and his photographs do not
show where he had dug back into the canal banks to expose the point of
contact between the overlying ground and the caliche. Furthermore,
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although the cahche did not lie. at a unlform depth Wlth reference to
- the ground surface; he took his photographs-at locations which were
extremely far apart; and ‘projected his averages for these extremely
long distances.*® Shortly before the hearing the Government made a
spot check of Lzicar’s survey, selecting at random five locations where
there were wide diserepancies between the grades-at which the appel--
lant. was. contending that the caliche was encountered; and the. Gov-
ernment: had found the cahche The. spot. check showed that the dis-
crepancies. were . marked, indeed, and conﬁrmed the. Government’
-original determma,mons within a very close range. Another spot ¢ check
" made by the Government at some 24 or 25 random locations after com-
pletion of the work also confirmed within extremely narrow margins
of error the Government’s original determinations of the elevations
at which caliche had been encountered. ' Considering that Lzicar
chose not to part1c1pate in. the classification of material while the ex-
cavations were in-progress; that his survey after the work was com-
pleted was wholly an ez parte affair; and finally that it has been
shown to be inaccurate in. serious: respeets, the Board must; ¢conclude
that it is insufficient to establish that the Government improperly"
classified the material in the excavations for the laterals and waste-
Ways Asg there is no other satisfactory proof, and the burden of proof
is on the appellant Claim No. '3 and Claim No. 4 must be rejected.
The. Boa,rd must reach the same conclusion with respeet to Claim
‘No. 5, involving the alleged additional rock excavation in-the struc-
tures. The contracting officer invoked the protest requirements of
‘paragraph 37 of the specﬁcatlons, as well as paragraph 9 of the
General Conditions of the specifications, against the allowance of: this
claim.. As the structure sites have eithér been’ covered with concrete

ot backfilled, and it would now be extremely difficult, if not impos- '

sible, to estabhsh either the caliche elevations or the relatlve voluraes

" of intermediate and rock material, there would seem to be good reason
for enforcing the protest requirements. Quite apart from this corn-
sideration, however, the record fails to-establish the validity of the

- claim. To distinguish between intermediate and rock excavation in
* the structure sites was even more difficult than in the case of the
laterals and wasteways. Because the structure sites had either:vertical
sides or very steep slopes, the respeetive amounts of intermediate-and
rock material could be determined only by picking on the material
or shoveling it. After this had been done, the percentages of the re-
spective materials were estimated. The appellant has simply arbi-
trarily adopted a higher percentage ratio for the rock excavation
16 The distance between some of these locations was conéiderahiy more than 2,00(5‘ f"eef.

It should be noted that tlie Government in classifying material took shots at 100-foot
intervals. B



‘60 DECISIONS vOF THE DEPARTMENT OF TEHE INTERIOR 167 1D,

than the Government did on the theory that since the structure ex-
~ cavations went - deeper, the'caliche encountered must have “become
harder. This theory seems to be a wholly inadequate basis for reject-
ing the more informed judgments of the Government personnel who
actually ma,de the class1ﬁcat10ns ‘ - ;

_ CONOLUSION o T e e

* Therefore, the findings of fact and conclusmns of the contmctmg
officer, dated October 7, 1958, are reversed in part and affirnied’in part;

and he is directed to proceed as outhned in the last paragraph of the

dlscussmn of Clalms Nos. 1and 2.
: WILLIAM SeaeLe, M ember.

‘I coneux_': ' IR

‘ ‘PAﬁi, H. GANTT, Chairman.

o APPEAL OF SEAL AND COMPANY
IBCA-181 ~  Decided Febmwry 24, 1960

Contracts: Appeals

. A notice of appeal that is filed in ‘advance of a decision by the contractmg of-
" ficer will not be d1smlssed as premature where both parties have itreated the
. notice as being an appeal from the subsequent decision, and where the Gov-
ernment does not take a contrary position until after the time for ﬁhng a neW

: nOthe has exp1red S

BOARD OF CONTRACT APPEALS :

" The Government has filed a statement of position concerning this ap-
peal which contains what is, in substance, a motion to dismiss the ap-
peal for lack of jurisdiction on the ground that it was not taken within
the 30 da,ys allowed by the “disputes” clause (clause 6) of the contract
In this opinion the Board will determlne only the jurisdictional issue
* thus presented,

The appeal arises under a contract with the National Capital Parks
of the National Park Service for floodlighting at the Washington
Monument, which incorporated the General Provisions of Standard
Form 23A (March 1953). The appeal involves five claims for extra
compensation in the total amount of $10 706.71. ‘

The five claims in controversy were formally submitted to the
Netlonal Capital Parks by a letter of June 80, 1958, in ‘which, after
referring. to prior discussions concerning thern, ‘appellant'stated: ’

‘Inasmuch as I:We have already been denied this claim once we reﬁuest

. a hearing before the Appeals Board,
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The contraotmg officer replied by a letter of: J uly 18, 1958 in Whlch
he stated that appellant Would be advised when a demsmn had been
reached. =

Under date of November 4, 1958 a,ppellant Wrote a letter to the
Secretary of the Interior about the ﬁve claims.” This letter outlined
their basis, and then went on tosay : . ‘

The Government owes us $20,847.53 in retainages and authorized .change-
orders In addition to the above amount, we have never been afforded a hear-

mg as prov1ded in: the contract on our clalms for extra compensatlon in the
approxnnate amount of $10,000: 00. :

L% & *' * * . * *
- We ask therefore, that steps be taken, as. Soon as possible, to reledse the money
which is due us, and to arrange the hearmg aliowed us unde1 Par. 6 of the Gen-
eral prowsmns of the specifications. i
Under date of November 5, 1958, the contractmg officer issued a for—
mal decision denying the ﬁve clanns This decision recited that it
was issued “in order that your appeal may be properly presented ”
’It alsostated: =

- In order to expechte this’ matter, we are forwaldmg a copy of thls Ietter, to-
gether with your letter of June. 30, 1958, with its enclosures,. to thle Chairman of
the Board of Contract Appeals, calling his attentwn to the request contained in' -
your letter of June 30 fora heanng before that Board. “Any further ddta which
you may wish- to submit or- any ‘comment on the procedure we are following

. should be promptly communicated to me by letter addressed to the Secretary of
the Intemor Bk R - :

On N ovember 10, 1958 ‘the- contractmg oiﬁoer transmltted h1s de-
cision, together mth appe]_la,nt?s letter of June 30, to the Chairman of
the Board. The memorandum of transmittal stated that he would
assemble “an appeal file of pertinent documents”. when informed 'of
the designation of a Department Counsel. -

‘On December 12, 1958, the Administrative ASSIStaIlt Secretary of the
- Interior informed appe]lant in response to its letter of November 4,

' that:

Your claim for extla compensation in the amount of $10,000 has been for-
warded to the Board of Contract Appeals. It.ison the docket of the Board . and -
you may be assured of equitable action. You will be advised by the Board re-

garding the hearing on your clalm :

Appellant submitted: 2, more deta,lled explanatlon of the basis for
its claims to the Office of the Secretary on February 19, 1959, and fol-

lowed the matter up in a letter of April 10 to the Admmlstratlve As-
sistant Secretary. The latter in his reply of April 23 stated:

I have asked that counsel for this appeal be appointed promptly. When you

are notified of his appointment- and have received a statement of.the Govern-
ment’s position, you and Department 00unse1 Wlll be in a pos1t10n to arrange

1 Tlus sum- was subsequently pald and is not mvolved in the appeal.
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with the Board of Contract Appeals for a time When an informal conference or, -
if desired, a hearmg for the taking of testimony, may be held.- '

On May 20, 1959, counsel for appellant inquired whether a De-
© - partment Counsel had been appointed. The Administrative Assistant
Secretary replied by a letter of June 3 which, among other things,
called attention to the fact that “a brief supporting the appeal” had
not yet been submitted by appellant n
. The Board is of the opinion that the letter of November 4, 1958, was
a sufficient appeal from the rulings embodied in ¢he contraotmg
officer’s decision of November 5. The letter plainly expressed a present
intent to appeal to higher authority. Had it followed by 1 day,
instead of preceding by 1 day, that decision, there could be no doubt
- but that it ~would have been a tlmely notice of appeal from the deci-
sion. As the Board’s jurisdiction is appellate, it is the general rule
that there must.be a decision by the contracting officer before there
can be an appeal, and that a notice of appeal prematurely filed is not
validated merely by the subsequent rendition .of .a decision on the
same subject as that covered by the notice? This rule, however, is
not so inflexible as to admit of no exceptions for cases where the par-
ties have actually treated the notice as relating forward to the deci-
sion or the decision as re]atmg backward to Lhe notice, and where
a refusal to give effect to the practical constr tiction placed_ upon the
~ transaction by, them would be contrary to reason and equity.®

~Ample ground for the recognition of such an exception exists in -
‘the present case. The contracting officer clearly intended his decision
of November 5, 1958, to serve as a step in perfecting an appeal which,
he considered; had been already initiated by appellant’s letter of
June 30, 1958. The Administrative Assistant Secretary likewise
treated the case as involving an outstanding appeal, rather than a
decision from which no appeal had yet been taken. It would be un-
reasonable and inequitable for the Board to adopt a dlﬁerent theory,
now that the time for filing has expired.: .

We conclude, therefore, that the letter of November 4, 1958, was

not made 1neﬂ:’ect1ve by prematureness, and that the de0151on of
- November 5, 1958, was validly appealed.

Cowcruston
The motion to. dismiss for Wanf of jurisdiction is denied.
. o - ‘Herserr J. SvaveuTER, Member.
I concur: ‘ '
Pavr H: GAN'J}T;_ Chagrman.

2 Westinghouse Electric. Supply Co., IBCA-1 07, 572 BCA par. 1365 (1957). )
3 See B. W. Hovermill Company, ASBCA No. 5570, 59-2 BCA par. 2439 (1959).
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)  UNITED STATES V. MARY A. MATTEY
' A-28009 o DeczdedFebmaryZ@ 1.96’0

Mining Clalms D1scovery—M1mng Claims: Common Varieties of Mmerals

To-:satisfy the requn_ements for discovery-on a placer mining cla1m_located

-~ for a deposit of clay, it must be shown that the clay is not only marketable

at a profit but that it is not a.common clay suitable only for the manufac-
ture of ordmary brick, tile, pottery, and similar products

" Mining Claims: Discovery—Mining Claims: Common Vanetles of Mmerals

A deposit- of clay which containg impurities useful as flux material in the
manufacture of sewer pipe but which is not of an unusual or exceptional-
nature is a common clay where it is clear that all common clays possess the
same substances and in more or Iess the same degree '

APPEAL FROM THE BUREAU OF. LAND MANAGEMENT

The United States has appealed to the Secretary of the Interior
from a decision dated December 22, 1958, of the Director of the Bureau
of Land Management which affirmed a decision by a hearing examiner
dismissing its protest against a placer mining elaim patent applica-
tion ﬁled by Mary A. Mattey for lands situated m the Cleveland
National Forest, California. ‘

In its protest the United States, throuah the Forest Servme, Umted
States Department of Agriculture,* alleged that no discovery of min-

“eral had been made and that the land is nonmineral in character.

The patent applicant filed an answer in which she stated that the
claim, the Grape Vine Placer Mining Claim, contained a deposit of
clay. of ‘commercial value, estimated to contain more than 250,000
_tons, Wh1ch has been and. is bemg used in the manufacture of various .
clay products, including sewer pipe. ,

Thereafter, on January 29, 1957, a hearlng was held before a hear-
ing examiner on the charges made by the Forest Service. The: basm
facts adduced at the hearmg are not in dispute.

The claim, which is neat Corona, California, contains a deposit of
sed1mentary shale or clay used by the Tillotson Refractory Company
in the manufacture of vitrified sewer pipe at its plant in Corona. Tt
appears that,. after several years of experlmentatmn, the company
began to use the clay in substantial amounts in. October 1956 and in
the 3 months preceding the hearing had used a total of about 4,300

. tons (Transcript of Hearing, p. 46) The shale is combined with bet—
ter quality and rarer clays to produce a mix with certain desired char-
acteristics. The shale constitutes 65 percent of the mixture, a local

*438 CFR, 1954 ed., 205.6; as revised 43 CFR, 1958 Sui)p., 205.2,
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- residual clay from adjoining land owned by Tillotson 20 percent, and
a purchased ball clay 15 percent: (Tr. 48-49.) -:The shale clay is
used as the bulk substance (Tr. 107). - While ordinary earth could
be used in its place, to do so would require a much higher proportion
. of the better clays in the mix (Tr. 107-8). In addition, the shale
contains “impurities” which are essential to the production of a good
grade of sewer pipe at.a reasonable cost. These “impurities” are
chiefly iron oxide and sodium and potassium oxide, the first of which
gives the product a desirable red color and the latter makes possible
the vitrification of the clay at lower temperatures, (Tr. 53, 55—56,{
132-133.) ST

There-are several other sumlar deposits of shale in pmvate]y owned
. lands in the vicinity, which are controlled either by Tillotson or other
manufacturers (Tr. 52). There are also extensive deposits of shale,
nearby higher up in the forest (Tr. 53,109-111, 120, 184-135).

The hearing examiner dismissed the protest, holding that there was
a market for the shale deposit; that, because of the flux materials:in
it, the shale is usable for purposes other than making common. brick;
a,nd that as a result there has been dlscovery of a valua,ble mineral and
the land ismineral in character. :

- The Director affirmed the- ‘hearing examiner’s demsmn on the ground
‘ tha,t the shale is peculiarly valuable for the manufacture of sewer tile
because of the chemical composition of the clay and the flux materials
. contained: in it. - The Director stated that common or ordinary de-

p051ts of clay would not. constltute mmerals sub] ect to location under
the mining laws.

“The United States has appealed on the grounds that a shale deposn;
of ‘the nature of the one found on the claim is not and never has been
subject to location under the mining laws, and that, even if it ofice
was, it no longer is because of the enactment of section 3 of the act of

July 23, 1955 (80 U.S.C., 1958 ed., sec. 611), which states that cemmon
Varletles of certain mmera]s sha,ll not be deemed a valuable mmeral
deposit under the United States mining laws. -

Under the mining laws-all valuable mineral deposits in the. pubhc
lands-are open.to exploration and purchase and the lands-in- which
they are found are open to occupation and purchase except as they may ‘
have been withdrawn or reserved for other disposition (30 U.S.Cu,
1958 ed., sec. 22).  While the lands remain open and until other rights -
have a,ttached to them, the discovery of ‘a. valuable mineral deposit
within the limits of the claim will validate the claim (30 U.S.C., 1958
ed., secs. 23, 25) if other requirements of the law have been met T
order to satlsfy the requirements of discovery on a mining claim lo-
cated for a deposit of one of the mineral substances of wide occurrence,

~such as clay, it must be shown that the deposit can be extracted and
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removed at a proﬁt 'This includes a favorable showmg as to the ac-:
cessibility of the ‘deposit, boria fides in- developrient, proximity to
market, and the existence of a present demand. United States v.
Ewverett Foster et al., 65 1.D. 1 (1958), and cases cited, affirmed Foster
v. Seaton, 281 F. 2d 836 (1959) 5 Umted States v. JolmB Kathe J?*,
A-27744 (November 19, 1958). ;
: However, not every depos1t of:clay for Wthh a market exists can
serve as the basis for the validation of & mining claim. The Depart-
ment has never recognized marketability asthe sole test of the validity-
of-a-mining claim of thisnature. In Duwnluce Placer Mine, 6 L.D. 761
(1888), and. Hing et al.v. Bradford, 81 1L.D. 108 (1901), the Depart-:
ment held that a deposit of ordinary brick clay could not-be entered
under the mining laws. . In H. olman et al. v. State of Utah 41 L.D.
314 (1912) the. Department said:’ g

It is not the understanding of the Department that GongreSs has intended t}iat
lands shall be withdrawn or reserved from gemeral disposition, or ‘that title
thereto may be acquired undér the niining laws, merely betause of the occurrence
- of clay. or limestone in such land, even. though some use may be made commer-,
cidlly of such materials.. There are vast deposits of each.of these materials un-;
derlymg»ggreat portlons of -the. arable land-of this country. - It mlght pay. to. use;
3 _cular iportmn ofl these deposms on account of:a: temporary local demaand’
for lime or for brick. If on aceount of such use or possibilities of use, lands
" containing them are to be classified as mineral, a very large portion of the public
domam would, on this account, be-excluded from homestead and other agricul-.
tural entry. * * * It is not intended hereby to rule that there ‘may not be de-.
posits of clay and limestone of such exceptional nature as to warrant entry of’
the lands containing such deposits under the mining law. (P. 315.)% :

" The Departmient made clear to Congress its view that marketability
alone is not sufficient to vahdate a mining claim based on a deposit of
clay. In commenting on the bill which became the Materials Act of
July 81,1947 (30 U.S.C.; 1958 ed., sec. 601 ef seq.), which authorizes -
the'Secretary to sell certam matemals on public:lands of the: Unlted

. States the Under Secretary of this Department stated :

There are on the public lands many ma,tenals and resources which can be used
proﬁtably for the benefit of local mdust.mes and communities and to the dlsposmon
of which there is no real ObJeCtIOIl There is, however, no permanent leglslatlon -
- 'under which these may be utilized. * * *

Ineluded in the ‘materials to Whlch it is contemplated the proposed b111 would
-apply are: .
- . * : % R TR * Co& % ]
2 Sand stone, and gravel not of such’ quahty and quantlty as to be subject rtoA
the mining 1aws ‘but which: are desired by local governments, railroads, local in-
dustries, ranchers, and farmers for the constructlon and nmaintenance of highways,
secondary -roads, railroads, structures of various kinds, and farm and ranch;
1mprovements :
® . L& * % R * L

2 See ‘also Mrs. A. T. Van Dolah, A-26443 (October 14, 1952).
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4. Common earth to be used. for road ﬁlls earth dams stock—watermg reservoirs

 and similar uses.

-5; Clay to be used for the manufacture of hncks, tile, pottery, and: similar-
‘ products. _(S Rept. No. 2()4' 80th Cong., 1st sess.) R .
The Department has restated its position several times. M 7‘3. A, 7.
Van Dolah, supra, In. 25 ¢f. United: States v. Everett Foster. ¢t al.s:
United States v. P. D. Proctor et al., A-27899 (May 4, 1959).: . .

. Thus, the. Department has long construed the mining laws as ot
validating a mineral location:based upon-a deposit of sand and gravel:
merely because there is some market forit. :A:long continued and uni=
form administrative interpretation: of -a:statute is entitled to great:
weight in its construction.: United. States v. Wyoming, 831 U.S. 440,
454 (1947); Lykes v. United States; 343 U.S. 118, 126-127 (1952)3:
United States et-al v Aiericon Trucking Assoctations, Ine., et al.; 310"
U.S. 534, 549 (1940). Particularly is this so:where Congress has ac--
cepted and acted upon the basis of the administrative mterpretatlon
Brooks v. Dewar et al., 313 U.S. 854,:360, 361 (1941). -

- On the other hand, the Department: has held that lands contammg-*
depos1ts of ¢lay of an exceptlonal nature may be entered under the min-’
ing laws. Umted Statesv. Barngrove'r etal. (On Behea'rmg) 571D,
533 (1942) ; Fred B. Ortman, 52 L.D. 4817, 469 (1928) ;-see also Mrs..
A. T.Van Dolah; supra; Holman et al. v. State of Utah, supro: -

‘The contesteé’s position on the law isnot too clear. On the one-hand,’
she seems to'contend that even common clay is'subject to location under .
the mining’] lawso long as it is marketable. On the other hand, partic-.
ularly in answer to the contestant’s present, appeal, she asserts.that. the
clay depos1t in questlon has.a distinet.and specml value, as the Director

found.” Of course, if the first proposmon is true, it would be unneces-

sary to determme Whether the Mattey clay or shale possessed an un-:
_cominon value. AH that ‘would have to be ascertalned is. Whether thef
clayisin present demand a,nd ismarketable. - . 1. :

- For the first proposition, the contestee relies heavﬂy upon Lag/mcmf
et al. v. Eilis, 52 LD, 714 (1929), which overruled Zémmerman v.
Brunson, 39 1.D. 810°(1910). In the Zirmerman case, the, Depart-‘
ment held that sand and gravel Whlch had no peculiar property or’
characteristic but had been used in: making :conerete. for building,
purposes ‘and whose chief value-derived from.its proximity to town,
were not .minerals subject to mining location. The decisién cited;"
among other cases, Dunbuce Placer Mine and King et ol. v. Bmd—
ford, supra. Laymam et al. v, EZZzs also involved gravel dep031ts which.
had been sold. for use in road and building construction,on the State-
hlghwa.y system. - Holding that-the .deposits were subject to mining:
Tocation, the Department pointed to the pronounced and widespread -
economic value of gravel and the fact that it is definitely classified.
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’as a mmeral product in trade and commerce. ~ However, the Laymaﬁ
case did not, rely upon marketabﬂlty alone. The Department said:

‘Good reason also (exists- for questlomng the statement [in the szmerman
cage] that: gravel has no special propertles or characteristics g1v1ng it spee1a1<
value. 'While the dlstmgulshmg special charaetenstlcs of gravel are purely
nhysmal notably, gmall’ bulk ‘rounded surfaces, hardness, these ‘characteristics

render gravel readlly dlstmgulshable by any.-one from other rock and fragments: -

of ‘rock and are-the: very: characteristics or properties that long have been .
recognized as: unpartmg to:it ut111ty and value in:its natural state. (52 LD,
at 720.). . C

In other Words, bhe Department seemed to be 1nd1cat1ng that gmod
18 .a.rock of pecial and-distinet value because of its physmal char:
acterlstlcs, and, therefore, that as a 7ock.of peculiar value it is. sub— .
ject to mining - 1ocat10n just as rock of special value for bulldlng pur—
poses is subject to mining location. 7

s However this tnay be; Layman et.al. v. EZZzs was conﬁned to gravel
and considerations: pertaining to gravel, . It.did not in. terms or by
necessary:implication: overrule King et al. v. Bmdford or H olman et.
al.v. Stote of Utah.  In fact,inMrs. A. T.Van Dolah, supra, decided.
many years after the Layman. case; the H olman case was cited in sup-
-port -of . the -proposition: that .commen clay cannot be located under -
the anining: laws. although clay of ‘an exceptional nature may be.

- In:'addition, it:is-¢lear from. the terms of the Materials. Act of
July 31, 1947, its leglslatlve hlstory, and the Department’s construc-
tion:of: the act, that! eommon: clay i . not subject, to- dlsposmon under
. the mining: Iaws \It only: remains :then. to; determine whether the
clay .and - shale" depos1t on which the appellant’s elaim is founded is
& common:clay ora:clay of exceptional nature.. . . .

The only unusual qualities attributed-to. the deposﬂ; are that 1t
contains: certaln “impurities” and is used in the manufacture of vitri-
fied: +sewer” pipe.: - The impurities, or flux materials, however, are
,merely the ordinary substances found in common clay. Indeed, it
is- their. presence In appre01able amounts which differentiates the
common ¢lays from thie Tess common: clays (Tr.119) & - Thers is noth-
ing in the record tovindicate that:the. Mattey shale contains. flux

matemals in unusual combmatlons or that 1t 1s dlﬁ'erent in compo-‘
was between the shale and conimon: dlrt as-a bulk matemal for the clay
‘mixture used in manufactumng the sewer pipe.” The factthat there -
the advantages are.in:favor of using shale over common earth 1s,
hardly sufficient to,warrant: classifying the shale as uncommon.

Turning now: to- its use in the manufacture of sewer pipe, we must
ﬁrst note that sewer plpe is generally class1ﬁed asa heavy clay product

3 Bee “Mineral Commod1ties of Cahfornia," Bulletm 176 Dlvismn of Mmes, Department
of Natural Resources, State of California, 1957, pp. 143148,



68 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [67 LD.

along with brick and drain t]le the clay used for such a purpose may
well fall within the uses of clay ‘which the discussion above demon-
stra,ted would not validate a mining claim. Fowever, it is not neces-
sary to rest on this ground because 1:f the dep051t is in itself of the: type

- of clay not subject to location under mining laws, the fact that it is-
used in combination with purer clays cannot remove it from the pro-*
scribed category. - In other words, the use to.which a common clay is:
put cannot make the lands in: which it is found: subject to location:
under the mining laws, if the use is not: dependent upon any unusual:
characteristics of the clay itself. Tt would be different if a clay with-
unusual characteristics which could be used in the manufacture of
ordinary brick were used to made a product for which its unusual
characteristics were essential. In this case the Mattey shale has no:
qualities that it does not share with other comman clays and 1t isused
only as any other common clay could be used. :

Consequently, T cannot find that it is a mineral sub]ect to location
under the mmmg laws or- that the land in which it is found is, because-
of it, mineral in character. - Accordingly, I conclude that there has:
been no discovery of a valuable mineral on the claim, that the protest
' agamst the patent appllcatioh was improperly dismissed, and that the:
patent.application should bs: ‘rejected and the claim held 111111 and void.

This conclusion malkes it unnecessary to consider the contestant’s al~'
legatlons that under the act of July 23 1955 su,pm, common cla,y isniot -
‘& locatable mineral.

Therefore, pursuant to the a.uthorlty delegated to the Sollcltor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departniental
Manual; 24 F.R. 1348) , the decision of the Director-of the Bureau of
Land Management is reversed and the case is remanded for further
proceedings consistent herew1th

: EDMUND T. Frrrz,
o D‘eputy_ Solicétor.

ALUMINA DEVELOPMENT OORPORATION OF UTAH ET AL |
A-28171 . Dedided February 29,1960 o
Multlple Mineral Development Act: Venﬁed Statement

The verified ‘statement filed by a mining clalma.nt‘pursuant to- section 7 of the
actof August 13, 1954, must be under oath. -

Multiple Mmeral Development Act: Verified Statement
‘Where an oﬁicer of a corporatmn ﬁllng a statement pursuant to section 7 of
" the act of August 18, 1954; subscribes: his s1gnature to-a statemenf that he
is making the statement under oath and a notary public signs-and seals am
_acknowledgment of the officer’s signature, the statement 1s consuiered to»
" have been made under oath and thus Ve'mﬁed B
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Mult1p1e Mlneral Development Act: Venﬁed Statement

‘Where a statement filed pursuant.to section 7 of the act of August 13 1954
does not on its face show that it ‘was sworn to, yet in fact it was sworn to,
the fact-that the eath-was:administered may be shown by evldence outside

the record.

Multiple Mineral Development Act: Verified: Statement

The signature of ‘a corporate oﬁicer t0 a verification of a statement ﬁled
‘pursuant to section 7 of the act-of August 18, 1954, or the corporate seal
:stamped on each page of the statement is a su.ﬂiment mgnature to the state-
ment, if a signature is necessary

Mining ‘Clalms Lands- Slleth to—Mining Cla1ms Special Acts

Mining claims are null and void wh_ere the claims are located after Decembe'r .
31, 1952, and prior to February 10, 1954, on lands then in outstanding oil and
gas leases and the requirements of the act of August 13, 1954 under wh1eh
. the dlaims mighthave been vahdated were not met.

Mining Claims: Lands Sub}eet to

Land embraced i in an oil and gas prospectmg permlt becomes subJect to mmeralv
“location, all else being regular, as soou as-the permlt expires and not only,
_when the notation of the expiration of the perm1t is made.

Mining Claims: Determination of Validity -

Mining claims Whose mva11d1ty is demonstrated by matters of record are to
be declared null and void by the manager of’ the land office without the
necessmy of further proceedmgs : : :

APPEAL FROM THE BUREAU OF LAND MANAGEMEN’T

Alumma, Development Corporatlon has appealed to the Secretary
‘of the Interior from % decision dated May 21, 1959, of the Actmg
Director of the Bureau of Land Management whlch rejected in-its
ientirety a “verified statement” filed by it pursuant to section 7 of the
act.of August 13,1954 (68 Stat. 711; 30 U.8.C., 1958 ed., sec. 527).°
" The act was mtended to relieve persons holdma or seeklng leases or .
permits of public lands under the Mineral Leasmg Act (80 T:S.C,,
1958 ed., sec: 181 et seq.) from the poss1b1hty that at some time in the
future a mineral -claimant- tight asserta prior valid mining elaim

-to the same land which would deprive the lessee of his rights to the
land covered by the mining claim. It provides, among other things,
that at the request of a lessee, the Secretary, or his des1gnated Tepre-
sentative, shall have . pubhshed a notice describing the, public lands
covered by the lease and that, upon the failure of any person claiming
any interest in any leasing act minerals in the lands described in the
published notice to file, within the time allowed, “a verified statement”
setting out certain matters relating to his clalm—
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#® % % guch fallure shall be concluswely "deemed, * * * (1) to" constitute a
waiver and relinquishment by such mining claimant of any and all rlght title,
and interest undér such-mining claim as to, but only as to, Leasing Act minerals,
and # ¥ *_(iii) to preclude thereafter any assertion by such mining claimang
of any right or title to or interest in any Leasing Act mineral by reason of such
mining claim. 30 U.S.C., 1958 ed., sec. 527(b). -
Proceedings under section 7 were initiated by the- Nlcholas G.-Mor-

‘gan, Sr., Charitable Foundation, Inc., O. Preston Robinson, Seneca
0il Company, Ray L. Taylor, and Croﬂ Oil Company, Iessees of oil
and gas leases Utah 07297, 08096, 09024, 09030, and 09040, respectlvely,
and first publication was made in October 1956 It -appears that in
"November 1956 Alumina submitted a letter and.enclosures to the
manager of the Salt Lake land office. In a letter dated November 26,
1956, the manager returned the enclosures to Alumina and said that
if it was Alumina’s intention to assert surface rights to the lands
affected by its.claims, it -would have to comply with the provisions of
the pertinent regulations, 48 CFR, 1954 rev:, Part 186 (Supp.), a
copy of which was enclosed. Alumina’s. attentlon was drawn to sec-
tion 186.16 and to form 5 which, respectively, state the consequences
of the failure of a mining clalmant to file a verified statement and set
out a form of verified statement.

 On or about February 10, 1957, Alumma, ﬁled a document entitled
“Verified. Statement, of Mmmg Cla,lmant Pursuant to section 7 of
the act of August 13, 1954 (68 Stat. 708)” in which it listed 33
mining claims in Ts, 17 and 18 S., Rs. 18 and 14 E, SLM,, in
conflict with 10 011 ‘and gas leases, 1nclud1ng those mvolved in thls
-appeal,. - .
" The statement follows the form set. out in. the reO'uIa.tlon The
paragraph numbered “1” states: _ S v

Under and by virtue. of the hereinafter mentioned inining' claims located

prior to enactment of the act of August 18, 1954 (68 Stat. 708) the under-
-signed Alumina Development Corporatio[n] of Utah whose address is Price;
Utah;: 21278, Ist N:-St: claimstrights-in-Eéasing Act:minerals-defined in-said-act. -
There is, however, no signature to the statement as such. Following
the statement itself, there is a separate page which reads as follows:

VERIFICATION
State of Utah. = ) : i
County of Carbon. ss:

‘ Joseph B. Forrester being duly sworn,  deposes and. says - that he id

‘an officer, - to-wit: President of - ALUMINA DEVELOPMENT CORP.
212 E. 1st N. St. Price, 'Utah the corporamon named’ in gand whose
name is subscribed to the foregoing Verified Statement of Mining Claim-
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; " ant, and makes th1s ver1ﬁcat10n for and. on behalf of said corporation;
~ that ("Isic] he has read the foreomg Vertified Statement of Mmmg
Clannant and ‘that the same 1s tlue of his own knowledge

T [Slgned] JosEPH E FORRESTER

o ’ President.
- State of Utah, _ L ‘
. County- of Garbon, On: this 9 day of February, 1957, personally appearedi
. before me the abave signer who duly acknowledged to me that he executed
) the same. : : o
‘ : S/DRUO]:LLA .T. POWELL B
" Notary Public, in and for
: : : Carbon. County, Price, Utah.
My Commission-expires: , . ) :

" October 8, 1958

(Seal)
2 On May 2 1958 Morgan Foundatlon ﬁled a document denymg :
‘the validity of the mining claims listed by Alumina as cenflicting:
‘with  its. lease Utah . 07297 and asklng for certain preheamng
. procedures. -

On May 8, 1958, the manager held the Verlﬁed statement for re]ec-
tion as to 29 of the mining claims on the ground that the claimant
had not complied with section 1(a) of the act of August. 13, 1954
(30 U.S.C., 1958 ed., sec. 521), and held 4 invalid because they were-

- located between Febmary 10, 1954, and August 18,-1954, on lands
_covered by valid oil and gas Jeases. , ’

'On June. 4, 1958, the manager issued an amended. declslon in Whlch
.he. rejected the Ver1ﬁed statement in part, suspended it in part, and
_held the balance of the claims for hearing before a hearing examiner.

In-a lefter to the manager, received on June 5, 1958, Morgan
.Foundation again attacked the validity of Alumina’s claims in con-
Afliet with lease Utah 07297 and also alleged that Alumina’s statement
_was not properly executed or verified and that, as a result, Alumina

- -had-noet:complied with -the filing-requirements - within. the 150 days:
~allowed. .Similar contentions were made by the lessees of Utah
09030 and 08096.
. On June 23, 1958, the manager lssued 4 supplement to his decision
.of June 4, 1958, whlch rejected the verified statement as to part of one
mining claim and held the rest of that claim and four others for hear-
‘ing. The manager made no'reference to the charges made by the oil
and gas lessees agamst the vahdaty of the verified statement filed by
- Alumina. -
- Alumina appealed t0 the Dlrector, Bureau of Land Management
- and served the oil and gas lessees with a. copy of its notice of appesl.
Its appeal was restricted to 10 clalms, or parts of claims, which the
~manager had held 1nva11d
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The oil and gas lessees submitted an answering brief in which they
“contended that the manager had ruled correctly on the Vahdlty of the
“mining claims in conflict with their respective leases and repeated their-

assertion that the statement filed by Alumina, did not satisty the re-

quirements of the statute. ‘

The Acting Director held that the “venﬁed statemen ? requlred by
-the statute must beunder oath, that Alumina’s statement: was not exe-
~cuted under oath, but was merely acknowledged, and rejected the

“verified statement” in its entirety. In dispesing of the appeal on this
~ground, the Acting Director did not find it necessary to rule upon the

manager’s finding that some of Alumina’s mining claims were invalid.

In its appeal Alumina asserts that its statement was in compliance
' w1th the pertinent statute and regulations, and that, even if it were

not, extrinsic evidence can be introduced to show compliance.

<As an attachment to its a,ppeal Alumina has appended an ‘affidavit,
“dated-July 19, 1959, of Drucilla J. Powell, the notary.before- whom
. -Forrester appeared in- which she swears that she administered and
 Forrester took an oath as to the truth of the matters in Alumina’s
~statement, but that she mlstakenly used the form for an acknowledcre-
ment 1nstead of for a sworn statement. '

- The oil and gas lessees have filed a reply brief in Whlch they con-
“tend that Alumma s statement was not executed in the corporate name,
“that it-was merely acknowledged, that extrinsic evidence may not be

used now to remedv the defeet in the ]ura,t and that a verified state-

‘ment was not filed within the time allowed by the statute.

The Department has ruled that the “yerified statement” “which

section 5 of theact of July 23, 1955 (30 U.S.C., 1958 ed., sec. 618), re-
‘quires a miner to file if he desues to retain all of his rlghts to the use
-of the surface of his claim must be under oath. . Solicitor’ s opinion

M-36419 (February 25, 1957). "Since the language of this act and of
‘the act of August 13, 1954, is identical in all material aspects, the in-
“terpretation given the former controls the latter. Therefore; a state-
‘ment filed under section 7 must also be a'statement madeunder oatl1 ‘
 The appellant’s first contention is that its statement as filed is & veri-

‘fied statement within the’ meaning of section 7. Tt urges' that the
“verification and acknowledgement must be. taken together and; 1f so

taken, the,y show that the verification was taken under oath ’

: In aTecent case the Supreme Court of Towa. considered an 1dent1ca1

‘situation and held the statemerit to be a “verified statement.” “Therea

statute required that ¢+ * % every person who wishes to avail himself of
“«amechanics’ lien shall file* * * g verlﬁed statement * * * of the demand

~due him * % 2 R : IR T

- The - Court held:

# % % It will also be observed that the notary certlﬁcate did not state that the
person who had signed the statement as-to tthe correctness of the mechamc’s lien
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had subcubed his signature and that it had been sworn to before a notary The
form used by the notary was to (the effect that the person who sxgned the state-
inent “executed the foregoing instrument and acknowledged that he executed the
same as his voluntary act and deed.” The signature of the notary and her seal
was attached to what may be referred to as-an acknowledgement form. Under
these circumstances was the mechanic’s lien verified? It is our conclusion that
the affiant,’ Robert T. Dalbey, in signing his name to the statement as to the cor-
rectness of the lien and account filed was, as is shown by the certificate itself, con-
scious of the fact that he was swearing to the correciness of ithe lien and account,
and that-the lien should not be held invalid because of the statement of the notary
before whom the afﬁant appeared. = This conclusion finds support in the statement -
in 1 Am,. Jur., par. 13, p. 942, Affidavits, where it is stated : ¢ ** % * If the atten-
tion of the person making the affidavit is called to the fact that it must be sworn to
and, in recogmtlon of this, he is asked to do some corporal act and he does it, the
instrament constitutes a statement under oath, 1rrespect1ve of any other formali-
ties” ~Dalbey Bros. Lumber C'o V. O'mspm et al.; 12 N.W.. 24 277, 279 (Iowa,
1943) =
" Theoll and gas lessees rely upon G’ossard . Va'w'ter, 21 N.E. 2d 416
(Ind 1939), for the proposition that a verification must ha.ve both an
actual sweammg and a jurat. - However in that case there was neither
a jurat nor a certificate signed by a notary. One of the justices in .
Dalbey Bros. (supra), in a special concuirring opinion, discussed Gos-
-sard. v. Vawter and distinguished it on thls basis. -Dalbey Bros. me,-'
ber Co.v. Crispin, supra, 2817 ‘ .
Therefore, the statement submitted by . Alumma was ‘tnder oath and: -
is not defective for lack of an oath. S
Furthermore, if this ground were not suﬂiment to validate Alumma s
‘verified statement, it would be necessary to consider whether evidence
other than that appearing in the statement could now be submitted to-
prove that the statement had in fact been verified. ~Although the an~
thorities are divided on this point, I believe that for the purposes of the
statute involved, it is better to follow the general rule Whlch allows such '
evidence to be presented.’ : : :
~-The .consequences to: the. mineral. claimant of a holdmg that for
some’ technical reason, his statement is not'a proper one under sec-
tion 7 can be serious, if not fatal, to his mining claims. = '
‘Where a miner has made an honest effort to file a proper statement
and has in fact. complied with all the requirements of section 7, there
does not appear to be any reason to deny him the opportunity to pro-
tect the unlty of his clalm merely because- the notary public before
1To the same effect: Swa.nson v. Pontralo et al., 27 NW ‘2d 21 (Iowa 194’7 Y. . i
21n a later case, the Towa Supreme Court held that the mere signing.of a statement that
the signer was under oath' did not satisfy a statute requirmg an oath where the evidence
wag insufficient to show ‘that ah‘oath had been administered. Miller'y. Palo Alio Board
of :Supervisors, 84 N.W. 2d .38 (Iowa, 1957).,  Although two dissenting judges. referred-to;
the Dalbey . Bras .case, the majority .did not overrule or,even discuss it. ., :.

SPor a collectlon of cases, see. 1’ ALR. 1571 and 116 AL.R. 589 (4 CJS Oaths
and Aﬁirmatmns § 7; Barthelmues v. I'ues, 85 NYS 2d 35 '(1948).
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whom he appeared has madvertently omltted the ]urat or used an in-
approprlate form. The purpose of ‘section 7 has beén. fulfllled
‘because the miner has come forward within the time allowed and
asserted and-described his claim. : The mineral lessee has not Suﬁ'ered
any ‘delay or hindrance not contemplated by section 7. - :

“The Department has allowed affidavits incorrect upon thelr face
40 be corirected without prejudice to the party ﬁllng them, In K. eZZy v.
Bott 42 L.D. 325 -(1913), a contestant. was allowed to 001rect 4. con-
test afﬁdawt where the notary before whom it was acknowledged mis- -
takenly gave the time of: explratmn of hig commission as prlor to the
‘date of the acknowledgement. “In Allen v. Pilcher, 51 1.D. 285
(1925), the Department held that as a general ritle, where a statute
prescribes no specific form of affidavit in. proceedings or pleadings
that have been verified by oath, the fact that the oath has been ad-
" ministered may be shown by extrinsic evidence if no rights are preju-
diced thereby.  The. ficts appear to be identical to thoge in the case
on appeal. . Pilcher submitted an application for a prospecting .per-
mit to which was affixed ‘only an acknowledgement before.a notary.
“public; although. the application was reqmred to be Verlﬁed by oath.,
The First Assistant Secreta,ry held:

e The requlrement of an:eath to an: apphcatmn is, therefore; mandatory
and no application is properly allowable unléss it is. verified by oath.and-so -
shown to be. " An application under this act is not, however, a nullity or.fatally
defective because the evidence that it was sworn to does not appear thereon,
if the oath was administered and that fact is Iater satlsfactorlly shown. The
liberal pohcy of the several States in respect {6  améndments in 3ud1c1al pro-
ceedings is followed by the Deépartinent in- go far as amendments do not affect
rights ‘(Hirem T. Hunter, 2 L.D. 89). :As a general rule where a statute pre-
scribes’ no -specific form of: affidavit in proceedings. or. pleadings that have to
be. verlﬁed by oath, the fact that the oath was: administered may be shown
by extrinsic evidence and an afﬁdawt if in fact sworn to at the proper time
dnd before the proper oﬁicer, is generally ‘admitted by the-courts where no
rights are prejudiced. See Corpus Juris, Vol. 2, p. 260, note 52, and American’
Digest, ‘Céntury Bdition, Vol. 2, p:45, for cases in point.. ‘The omission may
"have beén due.to an oversight or inadvertence. on the part of/a notary public
to whom the paper was presented-for certification.- It is, therefore, within
the sound d1scret10n of the Department to permit.the same to be shown if such
was the fact, No rights of Allen would be preJudwed thereby His statement
that the filing of his application was due to the fact that Pllcher’s application
was not verified is not acceptable in: the light of the record, which discloses
that there were nine: other applicants, each with a.chdnce of success at the:
.drawing, and that his apphcatmn was ﬁled at 9 a.m., whereas, P11chers was.
ﬁledat9 :10 a.m. O : :
# P ) *’-f B . SR

If in fact Pilcher made oath- to his application before the- officer and upon
the date stated in the:certificate of’ acknowledgement to his apphcatlon, he W111
have the privilege of so showmg before. d1sp051t10n is made of the protest He
ghould accordingly be permitted, If such was the faet, to file an afidavit cor-.

[
4
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roborated by George M Cook the notaly public who aﬂixed the certlﬁcate to
“his apphcatwn, settmg forth an explanation for the’ omission of the -oath and
statmg that an odth thereto was administered to him by said notary at the

tlme shown in said ecertificate of acknowledgement If he shall fail to make .

the showmg required 'within a period. preseribed by the-Commissioner his appli-
¢ation: will-be finally rejected -and Allen will be accorded the ' preferred right
under the drawing held, if otherwise regular, his apphcatmn bemg next m
order for consideration.

_ The caseé is aceord_mgly remanded to the Oomm1sswner for appropmate actlon,
due notrce thereof te be glven to the protestant SN

rexecuted the mmmg clalmant would be pe1m1tted to 1ntr0duce ev1-
dence tha,t its statement had been sworn to, and. to correct the form
of the verification to"reflect what. actua,lly took place In fact it
has submitted the afﬁdavﬂ: of the notary pubhc Who admlmstered
the oath.
- The oil and gas lessees ‘also contend that Alurhina’did not sign
its statement. Although there’ does not appear “to be* any. corporate
signature in the usual manner, each page of the statement, including
the verification, bears the imprint of the corporate seal which includes
the name of the corporation.: Furthermore, the verification is signed
by Joseph E. Forrester as “President.”” -These acts are suﬁ’icmnt to
constitute a mgnature to the statement, sif one is necegsary.®

‘Having disposed of the. technical ob]ectlons to the Verlﬁed ‘state-
rment we may now consider Alumina’s objections to the -manager’s
declslon holding that all or part of some claims were invalid on thelr
face and refusmg to refer them to a hearing examiner. :

The ¢laims as to which Alumina appealed fall into three groups.
First ‘come those claims which: the manager ‘held not subject’ to
mineral location because the land had been earlier disposed of by
the United States without a mineral reservation. '*Alumina, in ‘its
brief to the Director, agrees that, if the facts are as'stated by the
manacrer, a mineral location would be invalid, but it asks that the
iatter be referred: to the hearing examiner for determmatlon by
him. Tt has, however, offered nothing to indicate that the manager s

- ¢ In-later cases involving priority among applicants for oil and gas perm1ts, the- Depart-‘
nient has applied a strieter rule because it felt that the mere existence of a defective ap-
plieation :‘would be enough to disecourage other filings and thus permit applicants who/have
not complied with the regulation to gain. a. prierity they ought not have. ~ Sour v. McMa-
hon, 51 L.D. 587 (1926) ; Edivina -S. Hlliott; On Rehearing; 56 1.D. 1 (1936) ; Mary I.
Chapman, Harry M. Kirchner, 60 1L.D. 376 (1949). , See also Witheck v. Hardeman, 51 .
24 450, 453, 454 (5th Cir 1981), affirmed Hordeman v. Witbeck, 286 U.S. 444 (1932},
© 5 8ee’ 7 Fletcher, Cyclopedie Corporations, §§ 8026, 3027 (Perm. ed.). .
6 See 1 Am, Jur.,, Affidavits § 17: “In the absence of a statute or rule of court to the
eontrary, it is not necessary .to the validity ‘of an.aflidavit that it have the signature of
the affiant subscribed thereto, although all the .authorities and general custom recommend
as the: better practice that 1(: be signed by the aﬁiant” (P 944.)
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-determination is mcorrect If a elaun or part of it, is invalid for

reasons appearmg on the face of the record, the Inanager can declare ,

. it invalid to that extent Wlthout referrmg the question to a hearing,
Clear Growvel Enterprises, Inc., 64 1D, 210 (1957). Accordingly the
manager correctly refused to: refer parts of elaims Brown Dyke Nos..
3,28, 29, .and. 30 to the hearmg exemmer and properly declared
them null ‘and -void.
There is only one ela,lm n-the second.group, Brown Dyke No. 43

which was held invalid in its entirety by the manager because . on’

-the date it was.located, February 21, 1953, the land it covered was
1ncluded in an outstanding oil and gas lease, Utah 08096, and there

is no evidence that the minera] claimant had complied Wlth the pro-’

visions of the act of August 12, 1953 (80 U.S.C., 1958 ed., sec. 501),
or the act of August 13,1954 (30 U S.C., 1958 ed. sec 521).
Tn'a recent decision the Department held

* % % when the attempted locations were made; the lands. were. not open’ to
mining entry since-all of the lands were included in oil and gas leases issued
under the Mineral Leasing Act, and such lands were not _subject. to location
under- the Umted States mmmg laws (Umted States v. U.s. Bomm Co., 58 1.I:
426 (1943); Monolith Portland Cement O’ompany et al., 61 1D, 43 (1952))
Although "these. claims might have been validated under the act of August 13,
1954 (30 U.8.C,, 1958 ed., secs. 521—523), if the requirements in that act as
to posting nomces and filing amended 1ocat10n notices had been met, the rec-
ord indicates that there has been no attempt to so validate the claims. .Accord-
ingly, the decisions holding the claims null and void appear to be correct (see
R. L, Greene: et al., 'A-27181 (May 11, 1955); Olear Gravel Enterprises; Inc.,
A—27287 (March 27, 1956) ; Umted States v. R. B. Borders, et al A——27493
(May 16, 1958)). :
M esillo Valley Constructwn C’ompa/ny et al., A—28102 -(November 20 1959) =

Therefore the manager properly held Brown Dyke No. 43 null and
vo1d !

The third group of clalms (Brown Dyke Nos 1,2,7, and 8 and parts
of 8,4, and 28)-are those which were located on September 1,1939 (or;
‘ as'the»appe]’lantgelaims; in1925). iThe manager held that :the land cov-
ered by these claims was part of oil and gas prospecting permit Salt
Liake 050390 and invalid for lack of compliance with the act of August
12, 1953 (supra).
) If the claims were validly located in 1925, ‘a.permit or lease issued
later Would not make-them null and void. Union Oil Company of

alz/"omza,, Romon P..C oZ’veTt 65 LD. 245 (1958). The appellees,

however, point out that in its ver1ﬁed statement Alumina said these .

' clalms Were loca,ted in 1939'and. contend that it 1s bound by that state—

© T.Alumina- alleges that ‘;Brown Dyke No. 48 is.in. conﬂlct w1th lease Utah 08096 only ln‘»
pari. -However, an' examination: of the records indicated that the conflict is-total. :The

mining claim covered the $Wi; see; 18, T..17 8., R..14 R, 8. L, M., and the lease covers;
among other lands, lots 8, 4, E%8W1, of the same section—which is all of the SW14
since lots 8 and 4 constitute the Wi4SWi1j4.
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: rrlent Alumlna argues that in 1939 1t only reloca,ted the 1925 Iocatlons
k and that it may rely upon them. -

Since, for reasons set-out below, I feel that the la,nd was. s'open to
mineral Ioéation in 1939 it is not necessary to determine. thls question.
- Oil and gas permit Salt Lake 050390 was issued to Clarence: I, Just-

’ heun on October 17,1932, for a term of 2 years. ' -Although there isno

indication in‘_the;.»reeord, of any action taken to extend the permit, it was
presumablyextended pursuant to several acts which either authorized .
the Secretary to extend such permits or extended them by statute.. -See

" Jebson et al. v. Spenger. et:al., 61 1.D.:161,,164, 165.(1953).  In any

event the record contains a memorandum Jfrom the Comm1ssmner of the
General Land Office’ (now the Director, Bureau of Land. Management).
dated June 9, 1988, stating that the permit. was unconditionally ex-
tended to December 31, 1938, pursuant to the Secretary’s Order of De-
cember 23, 1937 (Order No. 1240; 43. CFR, 1940 ed., 192.7) ;. that. the «
permit could not be extended beyond December 31, 1938 but that the

right to prospect the land could be continued under lease by the filing
on or before December 81, 1958, of an application to exchange the per-
mit-for a lease under the provisions of the act of August 21, 1935 (49

“Stat. 674). Thereisno indication that an application to exchange the
~permit was filed before December 31,1938,

The next notation in the record refers to a letter “N” of March 26 v

> 1940, terminating the permit as of April 25, 1940.

In the Jebson case (supra),the Department considered Whether un-
der identical facts the land covered: by the permit was open to mineral
location between December 31, 1938, and: the notation of the termina-
tion of the permit. It held that the permit terminated by operation of
1aw on December 81, 1938, that the lands it covered became available to

“mineral location upon the expiration of the permit, and that the nota-

tion was made only to detérmine the’ date on which the lands became
subject to apphcatlon for 011 a,nd gas: :
- It coneluded :

TTtisa Well—estabhshed rule of the Department that no apphcatmn will be re-
ceived and no rights will be recognized as initiated by the tender of an apphca”aon

. for a tract of land embraced in an entry of record until such enftry ‘has been can--

celed and the cancellatien noted on the records of the local land office. Circular,
29 1.1 29 (1890). : However, a mining claim is not initiated by application made

~ at the local land oﬁice A right in a mining claim’is established by a series.of acts

mcludmg dlscovely of valuable mmeral depos1ts within the limits of ‘the claim, .

’ markmg the boundaries’ of the claim, postmg notlce on:the claim, and recordlng
“the claim in the manner requlred by the regulatmns of the mmmg distriet. 30

.8.0., 1946 ed., sees.22-28. Theré is no reqmrement under the mining laws' that
application for the land must be'made at the loeal: land office or:that notice-of the
claim must be filed with the United S'tates,v,elther at the local land office or else-
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where. Thus, this rule is not apphcable to the mlltlatlon of mghts under the min-
ing lawson:lands subject to such laws :

It follows that the action of the General Land Oﬁice in, declarmg that the cans:
cellation: of the; perm1t was not Ito be effective until March 25 1940 did not preelude
the 1mt1at10n ‘of a mining c1a1m on the Iand on February 2 1940 0f Gﬂﬁith et‘
@l.v. Noonan et al., 133 P. 24 375 (Wyo., 1943) '

Accordingly; it was error to hold that-the land Was not open to mmmg locatlon.

on:February 2, 1940 (Pp. 166—167 ).

Thus it follows that the land formerly in Salt Lake 050390 was open:
to mining locatlon on September 1, 1939, and’ that, all else being reg-
ular, it was error to reject Alumma"s Verlﬁed statement as to the claims
in thethird | group: and to hold them null and void. - Thesé claims are to

- be held for hearmg before the hearing examiner along with- the other
claims which the manager deterinined quahﬁed for that proceedmg ;

- Therefore, pursuant to the authority delegated to the Solicitor by ther
Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental Manual;
24 F.R. 1348), the decision of the Acting Director is reversed’ a,nd the
case Is remanded for further proceedmgs cons.lstent herew1th =

EDMUND T. FRITz, (
. Deputy Solicitor. . .

o LEWISTON LIME COMPANY
1A-1077 Decwled March 1, 1.96‘0

Indian Lands: Leases and Perm1ts : Mmerals
A provision. in a tribal limestone lease permitiing the lessee to deduct costs
-~ of “transportation and-treatment”. in determining the net value of its
production is limited to those items and does not give operator of the

Iease the right to deduct all of its general’ mmmg or quarrying costs,,

‘ Indlan Lands: Leases and Permits: Generally

_The fact that the Government over a-long period.of time aceepted WlthOut’

objection lesser royalties than it later finds are due under the terms of
a tribal mineral lease does not estop it from assertmg a claim for addltlonal
royaltles : :

B AI’PEAL FROM THE BUREAU OF INDIAN AFFAIRS'

The Lewiston Lime Company of Seattle, Washlngton, hag appea.led'
to the Secretary of the Interior from a decision of the Acting
Commissioner of Indian Affairs dated July 17, 1958, holdmg that
the Company is indebted to the, Nez Perce Indian Trlbe of Idaho
in the amount of $42,586.13 for back royalties under Nez Perce Trlbe
leestone Lease No. 7 24, Contract I—18—Ind 3130. ’ ‘

s (i
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Appellant is operatmg the Iease on Whlch Bert H Rlchardson is
lessee By its terms the. lease, omgma,lly executed in 1988, expu'es
March 81, 1960. Its royalty pI’OVlSlOIl reads / ‘ o
* % The lessee hereby agree fo pay. or cause to be pa1d to the ofﬁcer in.
charge for- the lessor as royalty 10 per cent of the net value of the output of
rock or stone at the mine, which is to be ascertamed by deductmy from the -
grross value 6f the rock or etone ‘the cost of transportation qnti treatment neces-
sary -for-the. sele.of : such.rock. or stoneé;:seid. royalty to be not less-than &
cents:a ton for the output of rock or stone at the #nine, or not less tham. & cents;
@ cubic foot for cut stone,

- The elaim for back roya.ltles is for the years 1951 to 1956 mcluswe,
and was arrived at through an-audit conducted by the Bureau of Indian
Affairs, - Tt is based on the fact that appellant, in determining the net
value of its productlon on which royalties were to be paid, deducted its:

" geéneral mining costs Whereas the Indian Bureau claims that the only
costs allowable under the terms of the lease are those of “transportation..

and treatment,” Inso interpreting the lease, the Bureau concedes that
treatment costs included such post-mining items as crushlng, Washlng,
sizing, pulverlzmg, and bagging the material. Tt objects, however, to
the inelusion of such costs as drlllmg, shootmg, loading, ha,ulmg,
any other operation’ connected with the operamon of quarrymg or-
mmmg

Appellant’s pos1tlon is tha,t the royalty provision of the lease must be
‘interpreted as it contends, or, at the very least, that the provision is am::

* biguous. In support of this position a,ppella,nt points to acceptance by-

~ the Bureau of Indian Affairs until 1957 of royalty payments which:
were computed on the basis of the inclusion of mmmg costs. This prac-
tice, it claims, if the meanmg of the roya,lty prov131on were doubtful,,
estabhshes the meaning of the provision, especially since it should be’
construed against the Bureau, which prepared the lease.. Further, the-
Government, having accepted royalty payments for many years with
\general mining or quarrying costs deducted, the applicant contends, is:
now estopped from asserting claims for additional royalties.

As indicated, much of the controversy is centered around the nean- -

ing of the Word “treatment” and both appellant and counsel for:
the tribe cite numercus technical authorities in support of their:

- Tespective viewpoints: We: believe the phrase “cost of transporta-
tion and-treatment” is a limiting one and cannot be enlarged to.
mclude all general operating. costs of productlon * - The case of State:

1The monthly royalty feport forms Which,appellant‘subm_lt..ed to the Bureau are said by
the appellant to have included the following definition of “operating costs,” which it com-
puted as being its deductible costs: ‘‘Operating costs include the cost of producing and:
milling ore .at the mine, but shall not include prospecting, buildings, machinery, founda- -
tions and other capital expenditures, nor transportation and railroad charges for dlsposa.l
of the product ”
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v. Northwest Magnesite 00 182 P. 2d 643, (Washington, 1947 )y
interpreting the Jidentical phrase in a magnesite lease,” we thmk
disposes of the question.. There the court said : ‘

We infer from these sources of mformatlon, and from ‘the deﬁmtlons pre- )

viously: quoted, - that “treatment” generally, is dlstmet from ewtmctwn of ore
from the-earth ¥ * *’* 182 P. 2d 643, 661." o :

In applying this construction to the phrase “cost of tra.nsporta,tlon
and treatment,” the court.ruled. tha,t costs. of development were not
covered. It continued: : : -

" As to the expense of blasting, reblasting, and ore and waste handhng at
the guarry, we likewise have:little doubt that: it is fiot a part of the- cost of
transportation and treatment, but-is rather a cost of mining, exploitation, . or:
-extraction,. Mr. Sargent'did testify that blasting was {reatment, or “a’ type
of treatment” because it was selective, but he conceded that, generally, separa-
t10n of mineral from the earth was mining, and certamly his first statement,
Was 1ncons1stent with hig definition of treatment S - :
We. conclude the Bureau of Indian Affairs is correct in its. conten-
tion that such costs as drilling, ,-shooting, loading, ha.ulmg ‘or any"
other operation. connected with the operation of quarrying or mining’
may not be mcluded as part of the “cost of transportation and treat-
tnent” allowed by Nez Perce Tribe leestone Lease No. 724 under
which appellant is operating. _

The fact that the Government for a long perlod of time accepbed‘
without ob]ectmn the royalty payments made by a,ppellant is un-
fortunate, but we are convinced that there is no estoppel against the ©
United Stafes in this situation, especially since it is acting as trustee
for an. Indian tribe.. See Utah Power and Light Co. v. Umted'
States, 243 U.S. 389 (1917) ; American Security Co. of New York v
United States, 112 F. 2d 908 (10th Cir. 1940) ; and United States v.
Weszf 232 F. 2d 694 (9th Cir. 1956) cert. denied 852 U.S. 834 (1956)

Therefore the decision of the Actmg Comm1ss1oner of Indian Af-
fa1rs, holdmg that the Government is entitled to collect $42,586.13

_in additional royalties on behalf of the Nez Perce Indian Tr1be, is -

affirmed and the appeal is d1sm1ssed ,
Rocer ErnsT,.

Assistant /S’eoremfry

?Mining expert C. A.. Sargent testifying at the trial for the defendant stated that, gen-
erally, ‘“separation of mineral frem the earth is -mining” ; “the remoyal of a mineral from
its place of rest where nature put it, is termed mining?; “mining is a very broad term,
and it takes in dredging, placer mining, any means by which you extract the mineral from

© - its natural resting place * * * Ag such it includes quarrying.” 182 P, 2d 643, 654,

Mr. Sargent also testified that: fTreatment is that process by which a mineral or ore:is
placed in proper chemical and .physical condition to.be of marketable value ? 182 P.
24 660. - .

U.S. GOVERRMENRT PRINTING OFFICE: 1960
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MCGREGHAR LAND COMPANY ET AL,
A—28170v ‘ Deczded Vi eb7ucwy 26, 1960%

ules of I’ractme Appeals Statement of Reasons

An appeal to the Secretary of the Interior will be dismissed whele the appeL
lant fails to file a statement of reasons for his appeal )

‘Alaska: il and Gas Leases—Alaska: Tldelands '

Tidelands along the Alaska coast are net gubject to leftsmg unde1 the Mlneral
Leasm0 Act or the act of July 3, 1958 _ ‘
Alaska _ 0il and Gas Leases—O0il and Gas Lea,ses Preference Right Leases

The exercise, prior to Janualy 3, 1959, 0of the preference right acecorded by
section 6 of the act of July 3, 1958, is effective to include in outstanding.oil
and gas leases all land beneath nontidal navigable waters in AlasLa
embl aced within the boundaries of stch leasges.

- APPEALS. FROM. THE BUREAU OF LAND MANAGEMENT

\IcGleghar Land Company, Charles V. Ecclestone, J 1., Dr. Albelt
H.J amentz, and J. E. Dawson, Jr., have taken separate mppeals to the
Secretary of the Interior from a decision of the Acting Director,
Bureau of Land Management, dated N May 21; 1959, which affirmed a
‘decision of the manager of the land office at. Anchm age, Alaska, dated
_October 20, 1958, that the appella,nts are not entltled to lease certain
lands in Alaska for oil and gas purposes pmsaant to the pr ovisions of -
section 6 of the act of July 3, 1958 (72 Stat. 822).

The appeal of the McGregh‘tr Land Company, involving Anchm age
029556, must be and is hereby dismissed. Although the’ company filed
its notlce of appeal from the decision of the Acting Director and paid
the filing fee (43 CFR, 1954 rev., 221.32 (Supp.) ), it has not filed. any
statement of reasons for its appea,l (43 CFR, 1954 rev., 221.83
(Supp )) : Under the rules of practice of the Department (43 CFR,

.1954 rev., Part 221 (Supp.)), the failure to file such a statement
“within’ the time pelmltted subjects an appeal to summary dismissal
'(43 OFR,19541ev,,921.98 (Supp.)). -~ .
 The oﬂ:’ers of the remaining appellants to lemse 1ands in Alabka, pur-
suant to section 17 of the Mineral Leasing Act, as amended (30 U.S.C.,

. 1958 ed., sec. 226), were filed during the year 1955 and subsequent]y
leases Were issued to the applicants covering upland portions of the

_areas described in the offers. Each of the. offers involved in these

-appeals was rejected as to “any land below the mean high water mark

*Not in chronological order.

545990-—60——1 67 1.D. No. 3
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of any navigable stream or body of water and any land below mean
high tide.” The offerors prosecuted appeals to the Director of the
Bureau of Land Management from the partial rejection of their
offers and the Acting Director, in a decision dated April 24, 1958
(Dumcan Miller et al., Anchorage 028941, etc.), held that the tide-
lands off the coast of Alaska and lands lying under the inland naviga-
ble waters in Alaska were not subject to leasing under the Mineral
Leasing Act.

The present appellants and others adversely affected by the Actmg
Director’s decision appealed to the Secretary of the Interior, request-
ing that final action on their appeals be deferred until the enactment
of pending legislation' which the appellants believed might confer a
preference right on their offers. No action was taken on those appeals
until after the passage of the act of July 3,1958—AN ACT To provide
for the leasing of oil and gas deposits in lands beneath nontidal
navigable waters in the Terrltory of Alaska, and for other purposes.
[72 Sta,t 322.7

With an exception not here pertinent, section 6 conferred upon

“holders of oil and gas leases embracing within the boundaries of such

leases any lands beneath nontidal navigable waters in the Territory
a preference right to have those lands included within their leases,
if the lessees, while the leases were still in effect but not more than
1 year after the date of approval of the act, made application to have

~ those lands 1ncluded Wlthm thelr leases The section proVJded

further:

%% % an area shall be considered td be within the boundaries described in tile
lease (or application or offer) even though it is excluded from such description

by general terms which exclude all descnbed lands that are or may be s1tuate&

beneath navigable waters:

On August 6, 1958, 50 oﬁ'ers, including the 6 offers of the present
appellants were remanded to the Bureau of Land Management—
EE o [w] lthout expressing any opinion as to the apphcablhty of the act of July
8, 1958, to the particular lands covered by the individual offers listed in the
schedule attached to this decision, but merely o’ facilitate thé administration
~'of -the. aet, should it be found to he appllcable to the lands coveled by these
offers ® % =1 :
{ I his  decisionof October 20 1958, covering the offers of the
*present appellants and others remanded by the departmental decision
of '‘August 6, 1958, ‘the manager stated that the lands ¢overed by the
‘rejected portions of ‘the’ offers are submerged lands lylng in" Cook

1 Eleanor O. Beritzhoff et ol., A-27612, ete.
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, - Fevruary 26, 1960 o :

, Inlet He held th‘mt since none of the land descrlbed n those offers
is land beneath l’lOIltldELl navigable waters the offerors are not entitled
to the benefits of section 6 of the act of J uly 3, 1958 as to such lands.

Nonetheless, the manager said: R

In those instances Where a leage has been issued in part, a preferenee mght
form will. be- attached for the lessee’s convemence, should there be-inland navi-
gable watérs embraced within the lease boundarres -

" The. Acting. Director affirmed the manager and demed the request‘
of the ‘appellants ‘that their offers, insofar as they may cover tide-
lands, be suspended until such time as the State of Alaska decided

"».Whether it ‘would recognize such offers..-

‘In their appeals to the Secretary. .of the Interlor two of the appel—
lants allege that there are lands beneath nontidal navigable waters in-
cluded within the boundaries of their present leases® and the third

urges that his leases be recognized as including such lands if any be
' found within the boundaries of his leases. = All allege that they filed
 timely ‘applications. for the preference right conferred by section 6.
They renewed the request made to the Director that thelr offers 1nsofa,r°
asthey cover tidelandsbeheld in abeyance
‘Tt seems obvious that the manager’s decision of October 20, 1958,
.although ineptly worded, was: dlreoted only to those portions of the
offers whmh cover tidelands off the coast of Cook. Inlet. "It also seems
.obvious that the decision was rendered as the result of the depart-
mental decision of August 6. 1958, with no determination having been
made as to whether the parties qua.hﬁed for the benefits of the act of
July 3, 1958, by ﬁlmg timely applications to have their outstandmg
leases molude land beneath nontidal navigable waters.. This is borne
_out by the fact that the manager offered. those who! held outstanding
leases the opportumty to submit preference mght mpphca,tlons. ‘

2 The- preference-rlght form referred to is" the form prescribe(l by the Bureau of Land
Managemeént,- transmitted to' the “managers ‘of the land.offices in Alaska. by memorandum
of July: 25, 1958 The form notified the holders of outstanding 0il. and gas leases of the -
preference ‘right con.ferred by the act of July 'S, 1958, and stated :
“x ¥ In order to protect your preference right. in the event your lease embraces such.
water areas,: the form on :the: reverse side should be -completed and returned promptly to

.. .this office. Upon receipt, it will be placed with your lease: file. record and the lease will

be’ considered as embracing. the entire area described therein, mcludmg nontldal nav1gable )
waters.”

' Under-the: instrictions eontained:ifi the memorandum of’ July 25, 1958 upon receipt of
the ’ executed: form- of apphcatxon to-'have a lease Incliide :any 1ands ‘béneath nontxda}
“navigable waters, the'* managers “were to place the’ apphcatmn with the record of ‘the out-
standing lease,. ! ‘which will'be' considered as embraemg the ent1re area mcluded therem
including montidal navigable ‘waters.” :

3 Hcclestone . states-that-his offer covers a substantlal part of tHe béd of the Theodore

,R1ver, and Dawson: claims that his offers encompass an area in the mouth of the Little
Stisitna River, upstream from the line connecting the headlands at the mouth
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"The record indicates that preference- 11ght apphca,tlons covering all
“of the offers of the present appellants miay have been submitted prior
to January 3,7 1959, the date on which Alaska was admitted into the
~Union, If-such a,pphcdtlons were so filed plesumably ‘the manager
acted in accordance with instructions and considered such outstanding
leases to include any and all land beneath nontidal nwwable Watels
embraced in the descriptions given:in the offers. '

- Tf, in fact, such applications were filed prior to January 3, 1959, the
holdm(r in Pewco, Inc., et al.; 66 L.D. 152 (1959), that upon the admls-
. sion ‘_o'f Alaska into the 'Union all authority of ‘the Secretary ‘of the
Interior-to ledse lands undér the act of July 3, 1958, terminated, is not -
- applicable to these applications, since the applicants exercised their
preference rights prior to that date and their leases, on that date, were
considered .to include the nontidal navigable waters embraced within
‘the boundaries-of their outstanding 1e'1,éesv =The rec‘oxrds‘in the An-
chorage land-office should be so noted : _

In. the circumstancés, that part of the manager’s decnsmn of Octobel
.20, 1958, which denied the preference right accorded by the act of July
-3, 1958, to, the present appellants is vacated:  His holding that neither
the Mineral Leasing Act nor the act.of July 3,1958, authorizes the leas-
ing of tide or submerged lands'off the coast of Aldska iscorrect and, in-
so:far as he rejected ‘the offers of the present szpellants for such tlde
or submerged lands, his decision is affirmed. - .

The request of the appellants that their offers, insofar as they may
cover tldelands, beheld'in abeyance must be rejected.: As stated in the
“Pemco casé; thereis nomerit in such a request because Alaska may rec-
ognize a preference right to-offers-previously filed with this Depart-
ment on such terms as it de51res, Whether or: not such oﬁers have been
rejected by this Dep artment.

Therefore, pursuant to-the authonty delegated to the Sohcltor by
the Secretary of the Interior (sec 210.2.2A (4) (a), Departmental
‘Manual; 24 F.R:. 134:8) ‘the case is remanded to the Bureau. of Lmd
Mana, ovement for approprla,te actlon consistent with this declsmn

ED‘V[UND T FRITZ,
Deputy Solicitor.,

4+ The files. relating to the Dawson:leases (Anchorage 030357, 030358;-and 030364) show

. that apphcations covermg those Ieases were filed in. the-Anchorage Jand office on October

10, 1958. Heclestone (Anchmage 029647 ), in ‘his appeal to:the Director.dated. ‘December

2, 1958, stated that he had filed such an application and Jamentz (Auehorage 029656 and

029657 ), in his appeal to the Secretavy, states that his ‘1pphcat10ns were filed. with the
Anchorage land office.on Novémber 26, 1958. . . ; s
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School Lands Indemmty Selectmns ‘

_The ﬂlmg by .4 State of a school mdemmty selectmn does ‘not vest in the.
State an interest in’ “the selected lands which' depnves the Secretary of

‘ his authonty to class1fy tHe I4nd as not suitable ‘for ‘State Seleetion. «
School Lands: Indemmty Selectlons—Taonr Grrazmg Act Class1ﬁcat10n——. ‘
Pablic: Lands: Clas31ﬁcat10n ‘ ;
"The authority conferred 1upon the Sec1etary of the Intermr by sectmn 7 0f
the Taylor Grazing ‘Act to classify public: ‘lands as proper for- disposition
imposes upon him the responsibility. of . determining whether ‘the - public’

interest would be served by classifying certain land -as suitable for chsp051t10n
pursuant to a’ State school indemnity selectlon . : :

RECONSIDERATION

The State of Cahfomla has filed petltlon for reconslderatlon of
the Department’s- decision . of - January 7, 1959 (A-27752), which
affirmed the Bureau of Land Management’s rejection of selections by
the State of California of certain timbered lands as indemnity for:
school lands on the ground that the lands in question are not proper
for State acquisition in satisfaction of liel selection rights.

At the time when the State-filed its selections, section 2275 of the
Revised Statutes, as amended (43 U.S.C., 1952 ed., sec. 851), per-
mitted the State to select public lands.of equal acreage as indemnity
for public lands granted for school purposes which. were included
within any Indian, military, or other reservation of the United States
or which were fractional in quantity or wanting because of fractional
townships or.any other natural cause. However, on appeal to the
Secretary and in the petition for reconsideration, the State contends
that it is enti_tled to the specific sections. of land enumerated in- its
selection lists; and that the Secretary of the Interior in the exercise
of the authority granted to him by the Taylor Grazing Act may not
deny its right to these specific sections. This seems to assume that.
the filing of its application for such indemnity land vests in the State.
an interest in the particular sections of land listed in the application.

It has long been recognized that.the filing of an. application to
select entitles the applicant to nothing more than to have the appli--
cation considered. See Solicitor’s opmlon M—36178 (Supp ), 61 LD..

*Not in chronologlcal order. -
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07 (1954) ZV eZsonA G’erttula, 64 T:D: 225 (1957). - The Department

has expressly so held with respect to school mdemmty selections by

the State of Californix." State of California, 59 LD 45T (1947).

The reason, of- course, is that by section 7 of the Taylor Grazing Act,
" as amended (43 U.S.C., 1952 ed., sec. 315f), the Secretary of the'

Interior is.authorized in. his’ diser etlon to determine. whether pubhc
~ land, which was. Wlthdmwn by the Executive Order, of November:26,
1934 (No..6910), and others, and subsequently included in a selectlon
list, is proper for acquisition in satisfaction of an outstandmg State
heu, exchange, or script. right or 1a,nd gra,nt ‘Until this determina-
tion has been made favorable to the State’s apphcatlon, the apphcatmn
cannot be allowed. . -

~In this instance: the State of Cahfornm ‘Seems to be suggestmg

that the Secretary’s dlscret1onary authority to classify lands included
in its selection list is"in derogation of its selection rights. Neces-
samly, the Secretary’s power ‘to determine whether an indemnity selec-
tion is proper: for: State acquisition in satisfaction of a land grant
cannot be used to destroy the right of a State to 1ndemn1ty for the
loss of school lands, but it may, upon occasion, result in denial. of a
State’s application for specific tracts of land 'if'and when the Sec-
retary finds that the tracts indicated for selection by a State should:
be retained in Federal ownership in furtherance of Federal conserva.-
tion or land wuse proara,ms Thus the rejection of the five tracts
to which this appeal relates was predicated upon the Secretary’s deter-
- mination under section 7 of the Taylor 'Grazing Act that this land -
* should be retained by the Umted States in its sustalned tlmber yield

management program. -

‘If the State were correct.in- its contentmn that the nhng of a selec-
tion list vests an intevest in public land in the’ State, the provision of
section 7 of the Taylor Grazing Act which requires the Secretary to
‘make an affirmative finding that public land sought by ‘a State as’
1ndem111ty for granted land may properly be acquired by ‘the ‘State
in satisfaction of its grant would become a nullity. If a State could
acquire any land which.it desires in satistaction of its school indem-
nity rights, without ‘regard to Federal conservation and land use
programs, there would bemno occasion to require the Secretary of the
Interior to classify any land included in a State selection list. - But

the whole tenor of the Taylor Grazing Act indicates that its primary
purpose is to promote the highest and best use ‘of public land after
adequate consideration of Federal conservation .and land use pro-
grams. Hence, it is necessary to conclude that the authorlty to clas-
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s1fy land accordmg to its suitability: for various uses Whlch sectlon 7
vests in the Secretary-of the Interior was intended to 1mpose upon’
hirh the responsibility of deciding whether the pubhc interest will
best be served by retention in Federal ownership or disposal to a State

or -private .person. . The: discharge: of:such respons1b111ty does not.
operate to deny indemnity to a State it merely requires that, if-the’
Secretary’s determination in a specific instance is adverse to the State,
the State must make a niew selection, repeating that process as often

as may be necessary to locate land it is willing to accept which is not .
needed for retention in Federal ownersh1p. v.OtherW1se, the Taylor

Grazing Act hasnomeaning. .
In Nelson A. Gerttula, A-227 16 (July 12 1941), the Department:
said:

In large part the national policy of conservation and development of the pubhe
domain and its natural resources is implemented by the Taylor Grazing Act
and in particular as to classification by its section 7 and by the Executive orders i
mentioned therein.. -In order that no additional claims may attach to the lands
pending. the Secretary’s ultimate determination of their highest usefulness, the -
public lands have all been withdrawn from settlement,. location, sale ‘or entry::,
The withdrawal has-been effected either by administrative proceedings had-
as authorized in section 2 of the Taylor Grazing Act or by the Executive orders:
mentioned in section .7, namely, Numbers 6910 and 6964 of November: 26, 1934, .

. and February 5, 1935, respectively. Thereby the withdrawn lands are in terms:,
reserved for the Secretary’s classification of them in.furtherance of - (1) the
several purposes of the Taylor Grazing Act; (2) a comprehensive land program:;:
and (3): conservation and development of natural resources.

This withdrawal and reservation may however-be terminated by the Secre-»,
tary in his discretion. Upon examination and appropriate classification.of any
of these withdrawn lands which the Secretary finds are less valuable for graz--
ing than for some other of the uses described in section 7,:the Secretary has
authority under this section to restore them -to entry, selection or location for:
disposal-in accordance with his classification  under applicable public-land laws.

The authority here given the Secretary to examine, classify and. restore to
public disposition the lands described is -discretionary. - The- discretion -con-
ferred on him'is of course not absolute, to be exercised arbitrarily or willfully,
but instead a sound, impartial discretion guided and controlled by a due regard
for all the facts in a particular case, among them all facts bearing on the public
interest, and for the established principles of law applicable thereto. Words
and Phrases, v. 12, Discretion. When therefore the Secretary finds that lands
sought by a. particular application are affected by an interest of the people as:
a, whole and that the classification requested by an.individual applicant.would
injure that interest and be incousistent with the purposes to further which the
lands-have been reserved, the Secretary has not merely the power but the duty .
to. maintain the. regervation and to refuse to release the lands from it for. the:
disposal desired. '
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In the 1nstant case the Commlssmner of the ‘General Land Oﬁice in rendering
the ‘decision from which this appeal has been taken assumed 1o unauthouzed'
powers but, acting under. the direction of the Secretary, performed the execu-
tive duty re(iliire_d by the applicable law as above set forth.. The timber land
selected by appellant is affected by a public interest. As described by the Com-
missioner, it is located within the Columbia Gorge area for which certain
planning agencies of the Government contemplate coordinated treatment, includ-
ing’ protection of the forest lands.. In addition, a fact not mentioned by‘ the
Commissioner is that the tract is within an area so important to forest; timber
and watershed protection that it is marked for forest land acquisition by both
the Federal Forest Service and the State of Washington. The Commissioner
properly found that to turn this tract over to applicant for logging would mean
immediate liquidation. of an exhaustible resource, would be inconsistent with
the purpose of the reservation made by the Executive order of February 5,
1935, and would injure an interest of the whole people. It follows that he was
correct also in holding that the selected tract was not proper for acquisition by
applicant in satisfaction of his lieu selection right.

"In J. 0. Aldrich, A-24041 (February 26, 1947), the Department
said, in denying Aldrich’s motion for exercise of supervisory authority :

Aldrich secondly contends that the Secretary cannot refuse to classify land
as suitable for Valentine scrip application if it is “unoccupied, and unappropri-
ated [except for Order No. 6910] public lands of the United States, not mineral,”
the only criteria expressed in the Valentine serip act for land subject to scrip
location. He denies that the Secretary may refuse classification on the ground
that the land sought is in an 1ncorporated city and is beach land used by the
public for recreational purposes.

This argument-also was considered -and rejected by the Department in its
decision of January 4. It was there pointed out that while section 7 of the
Taylor Grazing Act requires the Secretary to act upon applications for classifi-
cation, nothing in the section requires him to grant the classification requested.
On the contrary, in authorizing him “to examine and classify any lands with-
drawn or reserved by Executive order of November 26, 1934 (numbered 6910)
* % % which are * * * proper for acquisition in satisfaction of any outstanding
lieu, exchange or script rights or land grant * * * section 7 clearly vests the
Secretary with discretion to consider broad factors of public interest in deter-
mining whether land is “proper” for scrip application. :

To take the narrow view espoused by Aldrich would be in effect to nulhfy the
concept of classification, for of what avail would it be to withdraw land from dis-
position under the public land laws and to provide for their classification if upon
application the land must automatically be classified as suitable for the purpose
sought and restored to disposition? To take this case, prior to Order No. 6910,
Valentine scrip could be located upon any unappropriated, unoccupied, nonmineral
public land. 'What purpose would be served by the withdrawal order issued by
the President and by the classification procedure enacted by the Congress if the
Department must now, upon Aldrich’s application, open the land to him merely
upon determining that it is unoccupied, unappropriated, and nonmineral public
land? That field of inquiry was open to the Secretary prior to Order No. 6910
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and section 7 of the Taylor Grazing Act. To hold that it is the only scope of
" inquiry left to him after the promulgation of the order and the enactment of the
statute would be to immpart no meaning whatsover to-them.

See also J. A. Allison et al., 58 1.D. 227 (1943) ; M. N. Y oung et of.,
A~24329-30, ete. (February 26 ,1947). '

In & meeting to discuss the State s petition on Ja anuary 13, 1960, of-
ficials of the State expressed concern over statements in the decision
of May 15, 1958, by the Acting Director of the Bureau of Land Man-
agement referring to State exchanges under Section 8 (c) of the Taylor

'Grazing Act, as amended (48 U.S.C., 1958 ed., sec. 315g(c)). That
‘section authorlzes the exchange of pubhc lands for State lands on an
equal value or an equal acreage basis, but, as the Acting Director
pointed out, the Department’s policy is to allow exchanges only on an
“equal value basis (43 CFR 147.2(b)). The concern of the State of
California is that the State selections under consideration here have
been treated as exchanges with equal ‘value as the sole criterion for -
adjudicating the selections. v _

This, of course, is not so. The Department’s decision of J anuary 7,
1959, considered the selections solely ‘as indemnity selections and not
as exchanges and acted upon them in accordance with the criteria
governing selections which have just been set forth,

Since the Secretary has ample authority to refuse the classification
requested by the State of California and that authority was properly
exercised on the basis of the fact that the lands listed in the State’s
selection lists are needed in a Federal timber management plan, the
petition for reconsideration is denied.

Rocer Ernsr,
Assistant Secretary.

APPLICATION OF IRENE KOHPAY, NOW CORNELL, FOR ENROLL-
'~ MENT ON THE ROLL OF THE 0SAGE TRIBE OF INDIANS

- IA-873 " Decided March8,1960

Indian Tribes: Em ollment

The membership roll ‘of the Osage Tribe approved in 1908 by the Secretary of
the Interior pursuant to the act of June 28, 1906 (34 Stat. 539) constitutes the
final roll of members of the Osage Tribe among whom the tmbal estate was
divided and thereafter persons can not be added to that roll and, in the absence
of enrollment, can not share in the division of the tribal estate. -

545990—60-——2
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APPEAL FROM THE SUPERINTENDENT OF THE OSAGE INDIAN AGENCY

Irene Kohpay, now Cornell, through her attorney, Paul A. Com-
stock, has appealed to the Commissioner of Indian Affairs from the
report of the Superintendent of the Osage Indian Agency, containing
“his findings of fact, conclusions, and recommendations after taking
_testimony and receiving documentary evidence at a bearing upon the

application of Irene Kohpay, now Cornell, for enrol]ment on the final
- roll of the Osage Tribe of Indians. .
. On or about December 4, 1952, Trene Kohpa,y, now Cornell ﬁled
with the Secretary of the Interlor her application and request that
“the Secretary place her name on the roll of legal members of the Osage
. Tribe of Indians in Oklahoma, in accordance with the act,of J une
98,1906 (34 Stat. 539), and that she participate in the division of the
_lands, and that she be paid her pro rata share of the funds, mineral
_interests, and all other property rights and interests of a, legal member
“of the Osage Tribe of Indians, from the date of her birth. She
predicates her claim of right to be enrolled upon her parenta.ge and
-the date of her birth. Her application recites that she is the daughter
" of Harry Kohpay, a duly enrolled member of the Osage Tribe, and
‘that she was born January 27, 1906. In further allegations the appli-
cant states that her mother was one Lelat Thompson, a sister. of the
former wife of Harry Kohpay, in whose family said Lela Thompson
resided ; that under the Osage Indian custom an Osage Indian had
the rlght to ha,ve plural wives, prowded they .be sisters; that Harry
Kohpay, for more than 3 years prior to and at the time oi" the birth of
applicant and afterwards, lived with -applicant’s mother and her
- mother’s oldest sister as plural wives in a single family; that Harry
‘Kohpay gave apphcant the surname of Kohpay, at the time of her
birth, raised her as one of his family, sent her to school at the Osage
.Indlan Boarding School at Pawhuska, Oklahoma, and the Chiloeco.
Indian U.S. Government School, under the name of Kohpay, and kept,
‘supported and. malntamed ‘herin his-home as a member of his family
until she was married in 1922. ’ ,
By a letter dated January 15,1958, from the Assistant Secretary of
the Interior, the Superintendent of the Osage Indian Agency, Paw-
huska, Oklahoma, was instructed to conduct a hearmg on the appli-
“Gation. “Irene Kohpay Cornell was to be, aﬁorded full opportunity to
present, ‘'such evidence as she, might desire, in support of her applica-
_tion, and the Osage. Tribe acting through its -Council, was to be
afforded full opportunity to present such evidence as it might desire
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in opposn;mn to the a,pphcatlon. The Assml,ant Secretary further
instructed the Superintendent that at the conclusion of the hearing
he should transmit to the Commissioner of Indian: Aﬁalrs, findings
of fact conclusions; and a recommendation’ prepared by him, together
with the original application and a transeript of the hearing. Copies
" of the Supemntendent’s findings, conclusions and recommendations
were to be furnished Mrs. Cornell and the Osage Tribal Council. The
letter further stated that an appeal mlght be taken by either party to
the Commissioner of Indian. Affairs and from the Commissioner to

' the Secretary of the Interior.-

The applicant, from the time the hearlng was ordered, has obj ected
to the appearance and participation therein of the Osage Trlbal Coun-
cil on the grounds that the application involves no adverse partles and
that neither the Council nor the Osages, as a community, is a body
.pohtlc or-legal entity, and has no authority or capacity to appear for
or represent themselves, or the Osages as a community, and that the
~ Secretary of the’ Interior, or his agents, are the’ only -ones having
* ‘authority or capacnty to appear for or to represent either the Council
.or the Osages, as 8 community, or as a tribe of Indians. The Secretary,
in recognition of the need for an investigation to:ascertain pertinent
facts and law, ordered: the hearing in which. the applicant was to be
‘afforded full opportumty to present her case in support of the apphca-
tlon and the tribe ‘was to be. given similar opportumty to present any
opposmon thereto. In doing 80, the Secretary had recognized that
the Osage Tribe had-an interest in the .application since approval of -
~ 1t would materially deplete the financial resources of the tribe: There-.
fore, when the apphcant formally objected to the pmrtlclpatmn ‘of the
~Osage Tribe, the Secretary affirmed hls order that the Tribal Councﬂ

should be. aﬂ:’orded .an opportunity to present.evidence and arguments

in: opposition to the.application on-the: ground that the: Osa@e Tribe

‘1s a,n mdlspensable party to the proceedlngs on the a,pphcatlon.

A;See i opinion: of the Assistant Attorney- General for the: Department of ‘the :Interior
dated January 9 1907 (11790-1906 Ind. -Div.) which .shows the receipt by. the Commis-
. siéner of Indmn Aﬁalrs of the adverse views of the Osage Tribe on the: appheation of an
ﬂlegltxmate child’ of: an"Osagé. Inchan for enrollment as a member of the trlbe The appli--
; ‘ecation ‘was ‘rejected. “Beer also -the’ testimony ‘at the hearing of ‘George Beaulieu, former
: -clerk at: the Osage: agency, in regard:to the procedure required.for-enrollment of a minor
; _chll(‘l’ born between January 1,/1906; and July 1, 1907, which reads as follows: ... . ¢
. “The Indian Agent thereafter would submit that [application] ‘to the tribal council

‘iat’ohe of  their’ meetmgs, ‘and the ¢ouncil acted upon it and ‘Thade" recommendations,

- and. thereafter it-was: returned:to -the :Agent ‘and subniitted “to the Commissioner of

.. - : Indian: Affairs,. who.would direct the enrollment;of:the. apphcant if- they found that
: _everythxng was p per. . P 348 of .the Transcrlpt . T



92 DECISIONS OF THE DEPARTMENT -OF THE INTERIOR'. [67 LD.

An extended hearing was thereafter held by the Supermtendent
following which the report ordered by the Assistant Secretary was
made. The Superintendent of the Osage Agency recommended
‘therein that the application of Irene Kohpay Cornell for enrollment
as a member of the Osage Tribe be dismissed. ~This appeal followed.
16 avoid & multiplicity of appeals and for administrative reasons, the
Commissioner of Indian Affairs has referred - the present appeal
idirectly to the Secretary of the TInterior for actlon

The final membership roll of the Osage Tribe of Indians isa’ creature
of statute. The basic statute is commonly known and referred to as
zthe Osage Allotment Act approved June 28 1906 (34 Stat 539)
‘zbeetlon 1of that act prov1des : :

T oww the 1011 of the Osade Tribe of- Indlans as shown by the records of the
United States in the Officé of the United States Tndian Agent at the Osage Ageney,
‘Oklahoma Territory, as it existed on the first day of January, nineteen hundred
‘and ‘six, and all children born: between January first;. nineteen hurdred and six,
-and July first, niheteen hundred. and seven, to: persons. whose names are-on
said roll on January first, nineteen hundred and sixy and all children whose
names are not now. on said roll, but who were born ’co members of the tribe
‘whose names were on the said ‘roll on January ﬁrst ninéteen hundred and six,
including the children of members of the tribe who'have, or have had; ‘white
husbands, is hereby declared to be the roll of said tribe and to-constitute the
legal membership. thereof: Provided, That the principal’ chief of the Osages
shall, within three months from and after the approval. of this Act, file with
the Secretary of the Interior a list of the names which the tribe claims were
placed upon the roll by fraud, bt no name shall bé included in said list of any
. .person’ or his descendants that was placed on said roll prior to the thirty-first

day of December, eighteen hundred and eighty-one; the date of the adoption
of the Osage constitution, and the Secretary of the Interior, ds early as practi- -
cable, shall carefully investigate such cases and shall determlne which of said
Jpersons, if any, are entitled to enrollment; but the tribe must aﬁﬁrmatwely show
what names have been placed upon said roll by fraud ; but where the rlghts of
persons to.enrollmént to the Osage roll have been investigated by the Interior
Department: and it has been determined by the Secretary of:the Interior: that
such' persons were entitled to- enrollment, their, names -shall mot _be stricken
from the roll for fraud except upon newly discovered evidence; and the Secre-
~tary of -the Interlor shall-have: authomty to place on thé Osage roll the ‘names’
‘of all pe1sons found by him, after 1nvest1gat10n to: he S0 entitled, -whose appli-
‘catlons ‘Were pendmv on. the date of the approval of thls JAct; and the said
.Secretary- of -the. Interior is hereby authorized. to. strike: from the said roll 'the
-names of per sons ortheir descendants which: he ﬁnds were:placed thereon by or
_through' fraud, and‘the _sald roll ‘as above provided; after the revision dnd ap-
‘proval of the Seeletarv of the Interlor, as hereln pr0v1ded ‘shall constitute
‘the. approved roll ;of said. tribe;.and:the action of the Secretary in the revision of
ithe roll as herein provided shall'be final, and the' prowsmns ‘ofithe”Act ‘of Con- -
gress of August fifteenth, elghteen hundred and ninetyfour, Twenty-eight.
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Statutes at Lalge paoe thlee hundred and five, grantmg persons of Indian blood__,
who have been demed allotments the right to appeal to the eourts, are hereby'
repealed as.far as the"samé relate to the Osage Indians; and the tribal landS“
* and tribal: funds of said tribe’shall be equally d1v1ded among the membels of :

said tribe ashereinafterprovided. et A v

. Other sections of the act, which was de51gned to providé for the'
complete and final division of the property of the tribe’ among the’
enrolled members, provided for the retention of the ‘minerals’in tribal -
: ownershlp and prescribed the ways in which the surface of the lands-
- was divided among the enrollees. Still other sections of the act'con-
~ trolled the division‘to the miémbers of then existing tribal funds and
provided. for the dlStleutIOIl to the members of funds which Would
- thereafter accrue to'the trlbe, including royalty received. from oil, g
coal, and: other trlbal mmeral Ieases of the Ia:nds d1v1ded among the'
members D S

" The appllcant alleges that she i§'the’ dauohter of. Harry Kohpa,y,
who was an enrolled member of the Osage Trlbe since a date prior to
January 1; 1881, to the date of his death on or about Ji uly 19, 1946,
- and that she was born January 27, 1906, which would place he1 m
~ the category of those described in the 1906 act as: k :

* % % a1t children bmn between Janualv ﬁ1st nmeteen hundred and sm
and July first; nmeteen hund1ec1 and "seven, to persons Whose names are on
said roll on January-first; ninéteen hundred and six, /# F K Y

From the evidence contained in the tra,nscrlpt there can be no clea1 S
- determination of the date of '‘the’ applicant’s birth. Testlmony o
several witnesses'and 1 many exhlblts were presented both by the appli-
: oant and the contestants regarding ‘this question. ~ Annual school
census reports, quarterly a,ttendance reports of St. Louis' Boarding
School, and quarterly reports of the Osage Boarding School all Wlthui

the:period 1914 through 1922 indicate various- years in° which' the
apphoant mlght have been born.  The burden of proof of her. date
of birth is iipon the apphoa,nt and we are 'of the opinion that she
has failed to sustam that burden and has not estabhshed the date
of her birth, ‘ _

- The apphca,nt alleges that she is the daughter of H-mrry Ixohpay, .
-an Osage Indian born on or about January 1, 1871, and who died
on or about J uly 19,1946, Harry Kohpay was an enrolled member
of the Osage Tribe of Indlans on J anuary 1, 1906,. -and his name had

been on the roll of said tribe since prior to January: 1 1881. Fromthe '

evidence adduced at the hearmg it appears that Harry Kohpay was
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married to one Dovie Thompson, a non-Indian, by whom he had
three children.  Lela Thompson, an unmariied sister of his’ w1fe,’
' Dovie, made her home with the Kohpays and while there gave birth
to.-the. apphcant Trene. It further appears that Lela Thompson
later married and died during a childbirth. Irene.was taken into-
the Kohpay home where she remained, except when away at.school,

until she married.. During her stay in the Kohpay home her aunt,
Dovie Kohpay died: and. ‘Harry. Kohpay remarried. . VVhlle in: the.
home of Harry Kohpay, ‘the applicant was treated as part of. the.
family and used the name Irene Kohpay. Harry Kohpay provided
Irene with food and' elothmo and arranged and. pald for her attend-
ance at various schools el :

There does not. appear to have been any ev1dence 1ntroduced at theg
hearing that: Harry Kohpay ever acknowledaed Trene as his. daughter :
He acted as interpreter and clerk at the Osage Agency during. the.
enrollment of members of the Osage Tribe. He:was very familiar -
W1th ‘the requlrements for ehcrlblllty for such enrollment ‘but . took.
no action to.enroll Trene.- He died i in 1946 leavmg a Wlll Whlch named; .

: hls wife and children but made no mention of Irene. - :

Applicant relies heavﬂy upon. the purported ﬁndmgs of the County
Court of Osage County and the Umted States District: Court for the
District of Columbla and the Unlted States Court of Appeals for the,

District of Columbia that she is the illegitimate daughter.of Harry.
Kohpay. Irene Kohpay, now Cornell, and ‘the representatlves of the
estate of Harry Kohpay, deceased_ by their respectrve attorneys avreed;
to the wording of, the decree determlnlng heirs and a dlstrlbutmn of -
assets entered in settlement of a claim_ Trene filed agamst his estate
The decres filed April 11, 1949, in the County Co rt.of Osage County,,
Oklahoma, contams the followmor lanouage ’ :

9, 'I‘hat the, court ﬁnds that Irene Kohpay, -now. Oornell isithe 111ev1t1mate
daughter of said Harry Kohpay,( deceased, and c1a1ms that she is entltled to.
inherit a child’s part of the estate of sa1d decedent for t \ .:‘ AS ‘not
mentloned 1n, or excluded by, ‘Hhie will of ‘shid decedent but the ¢ourt ﬁnds that
she is- the blood daughter ‘of -sdid Harry Kohpay by Lela Thompso a smgle
white woman, to whom the decedent was never married, a sister of ‘the-wife ot '
said decedent, born :out. of swedlock, andiwas born J anuary 274 1906 That the i
sald Harry Kohpay never acknowledged in; writing, befolei competent witness;
‘that he was ‘the father of sald Irene Kohpay, now Cornell, d;never in any
other manner 1ecogn1zed or acknowledged her: as: ‘hi§' daug ter, and never’
adopted ‘her 4§ such and she 18 not'a 1ega1 hen- of sal - Hars !
not inherit! any portmn of h1s estate i e

LA
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13.: That Irene Kohpay, now : Cornell, has been pald the sum: of $1 500.00 :
in full and complete satisfaction of any and all clalms which she has or might;
have as an heir or otherwise to any part of the estate of said Harry Kohpay, -
deceased, and that she has ‘accepted the same in full and complete satisfaction _
of such claim which she has or may have or m1ght have had agamst the estate
of decedent. : . SRR
Irene Kolipay, now Cornell; in her apphcatlon further rec1tes that the
United States District Court for the District of Columbia in the case
of Irene KEohpay, now Cornell v. Chapman, Sewetm"y of the ]fntemor, -
Civil No. 5118-49, in its findings of fact and conclusion of law, also’
found- spemﬁcally that she was the illegitimate daughter of Harry_‘
Kohpay, an enrolled Osage. She also recites that the Department"
of: Justice of the United States, by reason of its motion for summary
judgment in the same case admitted all facts well pleaded and thus
conceded that Irene Kohpay was the 111e01t1mate daughter of HarryE
Kohpay, anenrolled Osage. She further recités that the United
States Court of Appeals for the District of Columbm in its rev1eW;
of the case,? recognized'the aforesaid’ alleged facts.

The act'of April 18, 1912 (87 Stat. 86) prowdes that the property
of deceased: allottees of the Osage Tribe, shall, in probate matters, be
subject to the jurisdiction:of the county courts of the State of Okla-
homa, and certain responsibilities are given'to the Superintendent of .
the Osage Agency ‘in connection with such proceedings. However,
the act pertains only to probate proceedmgs and determinations or
findings of the county courts in that regard cannot be deemed appli-
cable or binding in the determination of the rights of individuals for
enrollment on the approved roll of the Osage Tribe.? Furthermore,
the transeript of the testimony adduced at the. hearmg before the’
Superintendent on the application for enrollment of Irene Kohpa,y,'
now Cornell, discloses that the decree of the County Court of Osage
County, Oklahoma, was one prepared by st1pu1at10n and agreement of
the attomeys and thus not a ﬁndmcr of the court resultmg from the,:

2 Umted, States ex. rel. Kohpay v, O’hapman, 190. 7, 2d 666 (D,C. Cir:, 1951). ‘
8 Compare létter dated August 19 1916 (Indian Bureau file: Tand- Contraets. 63725—16..
and 85031-16) from the Asgistant Commissioner of Indian Aﬁ’alrs in which,  referring: to.
the d1sallowed apphcatlon of an’ lllegltzmate chlld mentloned J.n footnote 1, supra, it is
stated:
: “One of ‘the’ cases pendmg at the date of the passage of the sald Aet of .Tune 28,
1906, was' “that of Pearl Callahan, ‘the xlleg1t1mate child of & white woman, and a full
“blood ‘'member of the Osage Tribe, " Thé’ Department held that the child was. not en-
titled- to enrollment and upon’ review affirmed _its. prevmus adverse finding. .. Subse-
© U quently the child was declared by the local courts to be the sole heir of the Osage
Indian father, She-She, and entitled to his individual property #  (Bmphasis sup-
plied.) Contestant’s Bxhibit No. 21.
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presentation of evidence. It was designed for the purposes of settling
the claim that Irerie Kohpay, now Cornell, filed against the estate of
Harry Kohpay, deceased, and saving further litigation of it. In the
light of the foregomg, it 1s clearly impossible for the 1949 county
court decree to have any effect upon the final roll of the Osage Tribe .
approved by the Secretary of the Interior in 1908 under the.1906 act -
which vested him with the exclusive power to approve the roll.

In both the United States District Court and the United States
Court of Appeals the facts were not at issue since only legal questions
were contested. In the opinion of the United States Court of Appeals
it was stated : “For the purposes of this appeal it can be stated that -
there is no dispute on the facts.” Thus, the facts as presented by the
pleadmgs of the applicant in the case before the United States District
Court, which was reviewed by the United States. Court of Appeals, do.
not represent judicial determmatlons of disputed. facts which could
possibly be binding upon the Secretary of the Interior in determining -
the applicant’s right to enrollment. , : : ;

From the transcript of testimony and the exhibits presented at the
hearing, as heretofore indicated, it appears that the applicant used the
name of Kohpay until the time of her marriage and was treated as a
member of the Kohpay family. However, it further appears that
Harry Kohpay never in any manner acknowledged her as his daughter,
by his utterances or writings. In apphca,tlons to. the schools he was
designated either as “uncle” or “parent or guardian” and mever as
parent alone or as father. He was thoroughly familiar with the en-
rollment requirements but did not enroll Irene nor did he name her
in his will.* It is contended by the applicant that the sisters Dovie -
and Lela were his plural wives in accordance with the custom of the
Osage Indians. While it is said to have been the custom for an Osage
Indian to have sisters who were Indians as plural wives, it is disputed
that this custom did ever prevail when the wife of an Osage Indian
was non-Indian, Moreover, there is no showing that Harry regarded
Lela as a wife or that she was regarded as his wife by the community
Whelem they 1e51ded Slgmﬁcant evidence that Irene was not re-

‘4 In his will executed November 3, 1944, Harry Kohpay declared :

¢ - “I-declare that on the date of the éxecution of this instrument I am married, my
wife being Mary Elizabeth Kohpay;.that I have two.children, namely Blsie May

- - Shelton, nee Elsie May Kohpay, age 45 years, residing at Long Beach, California;
and ‘Harry Hugh Kohpay a son, age 43 years, res1ding at Pawhuska, Oklahoma.

" That I have no other chxldren or any adopted children, and that I have one grandson,

Franklin Eugene Kohpay, aﬂe 3 years, living, at Pawhuska, Oklahoma.” . Contestant’s
’ Exhlbit No 19 ) . . . . T
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‘Uarded as a daughter of Harry Kohpay is contained in the marriage
license of Irene wherein her name is given as Irene Thompson. Due
to her minority Irene was accompanied by Harry Kohpay to secure
the marriage license. At this solemn act it was recognized by Harry
Kohpay that it would not be true and proper to apply for the license
“for Irene other than by the name, Irens Thompson, the use “of which
name apparently did not cause Irene any question.

After a careful review of all the evidence adduced at the hearmg,
we find it does not prove that Harry Kohpay was the father of the
apphcant nor can we in any manner-assume that such was the case?

It appears that the apphcatlon ‘of Irene Kohpay now Cornell, was.
filed approximately 25 years after she reached her maj jority, and after
the death of Harry Kohpay and others who could establish with
certainty the questions of parentage and the date of birth of the ap-
plicant. In her testimony the applicant stated that she always thought
she was the daughter of Harry Kohpay, as far back as she coulcl'
remember, and knew that she was born on January 27, 1906. It is-
inconceivable that she was not familiar with'the approved toll of the.
Osage Tribe of Indians and the benefits accruing to those who were.
enrolled thereon as members of the tribe. An inexcusable’ delay n
asserting a right or a ¢laim may be deemed an'implied waiver arising-
from knowledge of existing conditions and an acquiescence in them.®
Courts of equity will not grant aid to a litigant who without excuse.
has slept on his rights and suffered his demand to become stale where.
injustice would be done by granting the relief asked.” It is'a general
rule that laches or staleness of demand constitutes a defense to the
enforcement of the right or demand so neglected.” When because of
delay in asserting a right there results a loss of evidence, and death
of parties or witnesses which obscure the pertinent facts, relief may

5 Applicant contends that it was the statufory duty of the Secretary of the Interior:to.
have. enrolled her as the daughter of Harry Kohpay at the time the Osage roll was being-
prepared: But as Harry Kohpay did- not then, hor never afterwards, claim parentige.

- of Irene,:there: certainly was no basis for the Secretary to have attempted: her enrollment
as Harry’s-daughter, partwulaﬂy in view of Harry's exclusion of her from his applications.
for enrollment of his  family. Furthermore, the procedure followed in the preparation-
of the final roll of the Osage Tribe:did not encompass, because of obvious lack- of necessity
and the impracticabilities, involved, the filing of applications by ofiicials.of the Department-
on behalf of children thought to-be entitled to enrollment: Referrmg again to ‘the testi-.
mony of Mr. Beaulieu mentioned in footnote 1, supra, he testified as follows in ‘regard-to..
the enrollment of & ‘minor:echildiborn: between January 1; 1906, and July 1, 1907: %A
written application was prepared upon the statement of a parent: -or -pa'ren'ts‘of-the new-.
born ehild, which showed the place of birth, ‘date, sex.” - p. 348 ‘of ‘the Transeript.

8 Parks v. Classen Co., 156 Okla. 43, 9 P. (2d4) 432 (1932).
7 Penn Mutual Life Ins. Co. v. Austin, 168 U.S. 685 (1897).
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be denied by laches, though the clalmant may have been entitled to.
relief in the beginning.® Since the final roll of members of the Osage .
Tribe determined the division of the real estate and trust funds of
the tribe which in many cases has been dissipated and spent, the ap-
proval of the application would create. an lmpossﬂole situation for.
this Department precluding the orantmg of the relief requested by
the applicant. We find that the applicant is guilty of laches to-
such a degree that her application has to be denied on that ground, if
on no other.

Finally, and most 1mp0rtantly, we ﬁnd apart from the factual §
~questions of the date of birth and parentage of the apphcant and the
question of laches, the application must be denied because the Sec-
retary of the Interior has no authority to add to or revise the final
roll of members of the Osage Tribe of Indians. The Osage Allotment
Act, supra, authorized the Secretary to revise the 1906 roll by (a),
striking names found by him to have been placed on said roll by fraud,
(b) entering on said roll the names of persons found to be ehoqble for
enrollment, “whose applications were pending at the date of the.
approval of this act,” and (c) entering on said roll the names of’ such ,
children as were by hlm found to be ellglble for enrollment pur suant to.
the standards of eligibility prescribed in the Osage Allotment. Act.
It is apparent that this authomty was given. to the Secretary in the
"course of revising the 1906 roll and not thereafter Ittrs, vex,pr,essly .
stated in the act (sec.1): : P '

“x % % the said roll as above provided, after revision and approval by the -
Secretary of the Interior, as herein provided, shall constitute the approved roll .
of said tribe; and the action of the Secretary. of the Interlor in the rewsmn
of the roll as herein’ pr0v1ded shall be final, * * *» '

The final roll of the members of the Osage Trlbe of Indlans Wes; '
epproved by the Secretary of the Interior on April 11, 1908. There.
is'no laniguage in the act to indicate that it was the purpose of the
Congress to authorize or permit the names of persons to be added - -
to the revised 1906 roll 'or that any further revision be made subsequent
to its approval by the Secretary of the Interior. - Through the years
since the roll was approved; it has been the consistent interpretation ® '
of this statute by the Department that the Secretary could not add I

8 Baker et al; V. Dewhman et al 185 Okla 452 (1939) 94 P.. (2d) 246 v ,

~Hanner.v. Moulton,; 188 U.S. 486 (1891).
Hammond v .Hopkins, 143 U.8. 224 (1892)
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to the roll The Secretary 1n both Io]ces v. Pattison®® et aZ and
United States ew vel. Jump. et al.v. I ches contended that additions
“eannot be made to the.final roll of the Osage Tribe. The United
‘States District Court for the Northern District of Oklahoma has
said, w1th respect to the ﬁnahty of the approved roll of the Osage
'll‘rlbe'

The Allotment Act makes the roll, as ﬁnally apploved by the Secretary of the
: Intenor, “final and" ooncluswe If 2 mistake was made in omitting ‘the name
of Bennie Strlkeaxe [whose name claimant ‘sought to have included- on the
final. roll of ‘the Osage . Tribe} therefrom -of. if error was made in néting the
death .of Bennie Stnkeaxe, or if the oﬂicmls ‘of the Osage Agency. 1mproper1y
concluded ‘that ‘Bennie’ Stnkeaxes name should not have been included upon
the Roll because of his death, no-relief can be aftforded plaintiffs because, under
the terms .of the:statute; such mistakes cannoet: be questloned here:# # %2

" The apphcant also requests that she be pa1d such amounts as she
would be.entitled to as an enrollee from the alleged date of her birth.
In the case of United States ex rel., Irene Kohpay, now Cornell v.

- Chapman, supra, the United Stdtes Court of Appeals affirmed-the
action of the coturt below, d1sm1ssmg the complalnt of Trene Kohpay,
now Cornell ina mandamus proceedlng against the Seoretary of the
llntemor, to compel him to pay her a certain sum of money with: interest
from the tribal funds of the Osage Tribe. The Court of Appeals
held that the relatrix could not compel the Secretary of the Interior
by mandamus to distribute the tribal funds and property ‘to her,
where her name was not on the approved roll of the Osage Tribe:

From the facts presented, the applicant’ has not ‘proved that'she is
now - or ever was eligible for entrollment as a member of the Osacre
Tribe of Indians, and even: if found: eligible; she could not now ‘be
placed by the Secretary of the Interior on the ﬁnal roll of the Osage
Tribe provided by the Osage Allotment:Act.  Not- bemg enrolled

~sheis not ent1tled to the’ property she requests.

9In d1sposing adversely of the elann for enrollment referred to in footnote 3 supra,
the ‘Agsistarit’ Commissionér of Indian Affan:s as early as Augnst 19, 1916, stiated :
oo ¥In view ofithe ‘Act.cited: [Act of June 28,1908, 34 Stat. 5397, which "closed the
g WOSa.ge tribal rolls: at the date mentloned and speeifically: provided that no appeal
" should- betakén” fo' the courts from the action of ' the Secretary of ‘tHe Interior in
declaring. the legal tribal membérship roll, sthere i no way even though: thé case had
merit by which the application could under existmg law. DowW . receive cons1derat10n
: *x #m Contestint’s Bxhibit 'No. 21,
- 3.80 B, 24 708 (D.C.;Cir. 1935), cért:denied, 297 U.8:718. (1936).
117 B 2d 769 (D C. Cir. 1940), cert demed 313 U.8. 575 (1941)
o 2 Jump’ 6f al Vi Ellms, ‘22 P Supp 380, 382 (N.D. Oklahoma, 1938),° aﬂirmed 100 E‘
2d 130 (10th Cir 1938), cert demed 306 U S 645 (1939)



100 DECISIONS OF THE DEPARTMENT: OF THE INTERIOR [67 ID.

Therefore, the application of Irene Kohpay, now Cornell, to be-
enrolled as a member of the Osage Tribe of Indians is denied and her-
appeal from the report of the Supermtendent of the Osage Indian.
.Aoency isdismissed.

“Rocmr Ernsr,
Assistant Sem"etary," ’

APPEAL OoF WESTING-HOUS’.E ELECTRIC CORPORATION
. IBCA-182 _ Decided. M cm"ch 16, 1960

Rules of Practice: Evidence—Contracts: Contractor—Contracts Acts of
. Government—Contracts: Specifications

A- manufacturer of a shunt reactor which falled upon bemg energlzed after-
installation has the burden of proving that the failure was attributable to-
a fault of the Government which was the purchaser, when the preliminary
tests of the reactor at the factory were not made entirely as required by
‘the specifications, and final acceptance of the reactor was under the specifi-
-cations subject to further testing and a period; of  satisfactory operation:
after -installation. However, even if the Government has the burden of
proving the probable cause of the failure - of the reactm, this need be-

" established only by a clear preponderance of the evidence, and the Govern--
ment has succeeded in showing that the most probable cause of the react01 8
failure was a defective Weld ' - :

BOARD OF CONTRAGT APPEALS .

Westmghou,se Electric Corporatlon, of Pittsburgh, Pennsvlvanla,
has filed a. timely appeal from a decision of the contracting officer in:
the form of a letter dated October 9, 1958, directing it to replace a.
defective shunt reactor which had been furnished by it under Contract:
No. 14-06-D-2664, with the Bureau of Reclamation. - :

The contract, which was dated: May 6, 1957, and 1ncorporated
the General Provisions of U.S. Standard Form 82 (Nov. 1949 edition),.
provided that the appellant furnish to the Bureau three.5,000- kva,
18,200 wye/7, 620-volt . (15,000-volt insulation to ground), “single-
phase, 60-cycle, class AA, outdoor shunt reactors for the Granite
Falls Substation, Transmission  Division,” South Da,kota,, MlSSOUI‘l
River Basin Project, Bureau of Recla.matlon

The reactors furnished under the contract were c1rcula,r in shape,
about 5 feet in dlameter about 5 feet high, and supported on-a base
insulated from the ground The 1nter10r Wmdmgs of the reactors

1 The local office of Westlnghouse mvolved in the present case is at Denver, Colorado.
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consisted of coils of stranded aluminum cable in horizontal layers Wlth
eight turns or loops in each la,yer As the reactors were large, several
_reels of cable had to be used in manufacturing them, and the cable
‘thus contained welds. The welding was done by the heliarc process.
"The turns of the coil were air-insulated (516" of air) but in addition
“were covered by glass tape and varnish. '

- The reactors were manufactured in the Sharon, Pennsylvania,
plant of the appellant. After being inspected and tested there on
November 4 and 5, 1957, the reactors were crated and shipped by the
appellant on December 3, 1957, and arrived at the Granite Falls
‘Substation on December 10 1957 It took a considerable time to in-
* stall the reactors, and they were. not- energlzed until June 25, 1958,
Upon being energized, one of the reactors failed within 2 to 5 seconds.
"The burnt-out area of the reactor, Whlch was about the size of a man’s
fist, was located about halfway up the reactor. The failure cut out
Afour turns of the windings completely and damaged eight others.
Most of the insulation covering was also burned off.

' Havmg determined that the failure of the reactor was not due to
~ -causes attributable to the Government, the contra,cbmg officer directed

“the appellant either to replace it or to restore it to satisfacory operat-
ing condition. The appellant replaced the reactor at a cost of
$6,593.83. It was also charged by the Bureau with removal and
~ reinstallation costs in the amount of $650.34. Thus, the total amount
ofits claim is $7,143.67.

On December 14, 1959, the undermgned held a hearing at Denver,
‘Colorado, for the purpose of taking testimony with respect to the
cause of the failure of the reactor. The only witness on behalf of the
appellant was Elder Paul Nason; the manager of its substation and
reactor section.  On behalf of the Government, there testified John
Parmakian, a mechanical and civil engineer, who is the chief of the
. Bureau’s Technical Engineering Analysis Branch of the Division of

_Design; Donald C. Millard, an ‘electrical engineer, who is the chief

~of the Burean’s Transmission Plant Design Section; and John E.
o Skuderna,, an-electrical engmeer in the Bureauw’s power system techm—
-cal section.

- The test of the rea,ctors made at the factory were requlred by para-
-graph-C-5 of the specifications, which provided that the reactors
should be completely assembled at the factory and should be sub-
_jected at the expense of the contractor to the following-tests at 60
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cycles, in accordance with the standards of the American Standards
Association: (7) apphed potential tests; (2) a total loss test to be
measured by a,pplymg a voltage, at rated frequency, sufﬁcwnt; to pro-
duce rated current in the Wmdmgs (3) a tempemtme rise test; and
(4) an inductive reactance test. .

“The a,pphed potential test was made at 60 000 volts to ground, which
was almost more than double than What the A.S. A standards
required. Some of the tests were made, however, at orie-fourth rated
current and voltage and for this reason the Bureau made a deduction
of $111 from what was owing to the appellant. In performlncr the:
temperature rise test, only one 0f the reactors was sub]ected to the
test but this was in accordance with A.S.A. standards. - ‘Thus, it cams
about that the reactor that failed was not tested at full current and

“yoltage, nor was it sub]ected to the temperature test at all.

*The tests were made in the: ‘presence of -a’ Bureau mspector by the

name of Walter J. Richeson, who, in hlS 1ep0rt dated November 9,

1957, characterized the Workmanshlp on the reactors as “good” (the
other two possible ratings being “excellent” and “fair”), a,nd made,
in the space prov1ded for “Remarks,” the followmo stmtement

I believe these reactors meet the requ1rements of the spemﬁcatmn but I have
enclosed one copy of the test report for the Electrical Div to rewew If the test.
report is not samsfactory, please notify Westmghouse Sharon, Pa. by wire: : 1
have dccepted the mateual and the reactors -will pmbably be shlpped on Nov.

13 or 142

The Bureau did not send a telegra,m to the Sharon faetory but under
date of November 21, 1957, wrote to the Denver office of the appellant
to inquire what current and voltage were applied in pérforming the
‘impedancé test. "'The reactors were shlpped by the appellant how-
ever, without making any reply to thisi inquiry. -
' However, the factory tests were not the only tests for Whlch pro-
vision was made in the specifications, which contemplated that after
‘the' reactors had been delivered ‘and installed, they ‘would be’ tested”
and operated for a period of 60 calendar days and approved by the
-contracting officer before final payment was made, prowded that if
the Governmerit were ‘delayed for more than 6 monthsin installing,
testing, and operating the equlpment final payment would be made
at the end of the 6-month perlod ~'This provision was made in- para-
graph B=8, of the specifications headed “Payments,” Whlch 1nc1uded
two prov1s1ons that should be quoted in full o

2 Paragraph C—5 of the speclﬁcatlons prowded “'l‘he reaetors shall not be shipped untﬂ
after the inspector has approved the tests.” .
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In subpa,ragmph (b) (3) it was prov1ded

In the event ﬁnal payment for any part of the eqmpment is made in gdvance
" of the acceptance tests, such payment shall not relieve the contractor of full
responsibility for the equipment meeting all of the performance walrantles and
requirements of the invitation, nor shall such payment relieve the contractor
of the: obligation for:the above 60-day operating: penod after installation and
correction.of all defects. :

In subpa,ra,gmph (b) (4) it was also prowded

A11 matenals, work’ and drawmg‘s covered by partial payments made: sha]l
- thereupon become thé sole property of the Government, but this- provision shalt.
" 'not-be construed as relieving the contractor from the sole:responsibility  for
‘the care and protection of materials'and work upon which payments have been:
made of the. restoration of any work damaged from any cause, while in the
- sessmn of or under the control of the contractor, or its subcontractor, or
“'a§ a waiver of the' nght of the 'Government to require the fulfillment-of all of

the terms of the contract: Provided, That the eontractor shall'not be responsible
for damage resulting from 1mproper care durmg storage while under the control
of the Government.® .

The performance warranty was contained in paragraph B-12 of
“the speclﬁcatlons Subparagraph (1) thereof, headed “Defects
“disclosed prior to acceptance,” provided in pertinent part as follows:

Any défects in materials or workmanship or other failure to meet reQuire-
ments of the invitation, including errors or omissions on the part of the con-
tractor which are disclosed prior to final payment or prior to acceptance by the
Government after completion of all tests or expiration of the operating period as
provided for.in Paxa;graph B-8; which ever occurs at the later date, shall, if 80
directed by the Government, be correeted entirely at the expense of the con-
tractor, mclud_mg costs’ of required tests of corrected equipment * * ¥,

In subparagraph (2) of the same paragraph provision was alsol made
for the correction of latent defects discovered within 1 year after the
equ1pment had been placed in use.

- -Both the appellant and the. Govemment are agreed that 1t is not
possﬂole to establish with absolute certainty the cause of the failure
of the reactor. In this 81tuat10n, the question naturally arises: Whlch

_of the parties has the burden of proof? This questlon is always a
difficult one because, as Wigmore points out, there is no simple and
universal rule by Whlch this guestion may be resolved, and even the
rule that the burden rests normally on the party advancing the affirma-
' tlve of 3, proposﬂ:lon, has its-exceptions. . All that can be said in gen-

_-3The provisions of this'paragr’aph' obviously replaced Article 6 of the Geneta-l Provis'lons,
which declared that “the Contractor shall be responsible for -the supplies covered by this

contract until they are delivered at 'the designated: delivery point, regardless ‘of the: point
of inspection * * *»»
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eral terms is that the burden of proof should rest with the party on
‘whom, in the light of experience and considerations of fairness
applicable in the circumstances of the particular case, it should be
placed.t .

The appellant advances a Vzulety of a,rguments in support of its
-contention that the burden of proving the cause of the failure of the
reactor should be placed upon the Government. - These arguments are
that the reactor had been’delivered to.and had been under the control
-of the Government for more than 6 months before it failed ; that the
appellant under the terms of the contract was not, in eﬂ’ect made an
insurer.of the equipment but only made responsible for the correction
-of defects which must be shown to exist; and that the provisions for
the test period and for approval and acceptance by the contracting
officer are merely for the ‘purpose of determining. whether the equip-
_ment, met the requirements of the specifications. .

+ These arguments are valid enough -as far as they go but - the -ap-
pellant has confused the question of the requirements of the contraet
“with respect to the correction of defects with the question:of the burden
of proof. If the one question were necessarily determinative.of the

~-other, the provisions of the contract designed for the protection of
“the Government would be largely nullified. The appellant also seems
“to confuse the existence of a defect with its cause. There is, of course,
-no.doubt but that one of the reactors was defective; the only question
is whether the burden is on the Government to establish its cause. In
view of the provisions of the contract not only for testing the equip-
‘ment at the factory but also for testing it for a 60-day period at the
site of installation prior to its final acceptance, it would be neither
fair nor logical to put the burden of proof on the Government merely
because the equipment had been in its possession for some time before
the failure of the reactor occurred. If the appellant is asserting
that the Government did something to damage the equipment while
it was in its possession, it should be required to prove the affirmative of
this proposition.. This should be required especially in view of the
fact that the record does not establish conclusively that the testing
of the equipment at the - factory ‘and ‘its subsequent shipment was
: strlctly in accordance with the requirements of the contract and regn-
lar in all respects: It is not too clear from the record that @l of the
tests made at the factory were in accordance ‘with A.S.A. standards.
‘ The fact th‘mt the bureau subsequently made & deductlon from pay-

s ngmore On Ev1dence (Thnd Edmon), sectwn 2486
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ments to the appella,llt becatse of savings to it In the performance of
the tests did not constitute, of course, a waiver of any of the require-
ments of the contract, especially when it is considered that it would
have served little, if any, purpose, to return the reactors to the appel-
lant once they had been shipped. As for the ¢ accepta,nce” of the re-
actor by the factory inspector, the fact that he sent the test report to
the Bureau for review, would seem to raise the question whether his
acceptance was not contingent.

The appellant also asks that the Board apply the genera,l rule in the
law of sales that the burden of proving a breach of warranty of kind,
quality, or title is on the buyer.’ It is true that both at common law
and under the Uniform Sales Act that this burden is imposed on the -
buyer but such is the case only when the buyer has paid for and ac-
cepted the goods,® which was not true in the present case. The factory
inspection had been only preliminary, and in addition to the final-
inspection at the. site of installation, acceptance was subject to- a test
period. Moreover, there is ample authority for the proposition that
while the buyer must establish the breach of the warranty or show
the defect in the article sold, he need not show the specific cause of
the defect,” especially When the subject of the sale was complex
machinery.® If the seller is contending that the equipment was the
subject of the sale failed because of some fault or factor attributable
to the buyer, the burden of proving this contention is on him.®

Under the terms of the contract in this case, the appellant would be
entitled to prevail only if it could show that the reactor failed because
of some fault on the part of the Government. Having the burden

546 Amer. Juris., Title Sales, sec. 3‘09 D. 490 ; John A, Johnson & Sons Mc, et al. v.
United States, 153 F. 2d 534 (4th Cir., 1946).

¢J. N. Broy & Son ef al. v. Southern Iron & Equipment Co., 118 SE 55 (Ga., 1922);
Christian & Brough Co. v. Goodman & Garrett, 96 So. 692 (Miss. 1823) ; Burton & Class V.
Connell, 65 S.E. 2d '620. (Ga., 1951) ; Resolute Paper Products Corp., ASBCA Nos. 3961
and 4053 (September 30, 1957), 58-1 BCA Paragraph 1738; Hercules Bngineering &
Manufacturing Co., ASBCA No. 4979 (December 9, 1959), 59-2 BCA Paragraph 2426.
‘Where there is a trial or test period, the seller also has the burden of proving acceptance
within the period allowed: MoMillan v. Jaeger Manufacturing Co., 159 N.W. 208 (Iowa,
1916) ; Newcomb €t al: v. York Ice Machinery Corporetion, 56 F. 2d 576 (5th Cir., 1932).

-7 Standard Motor Car Co. v. 8%. Amani, 134 So. 279 (La., 1931) ; Hemenway, Inc. v.
Roach, 175 So. 892 (La., 1937) ; Flexwmir, Inc. V. Lindeman & Co., 73 Atl. 24 243 (N.J.,
1950) ; McCOabe v. L. K. Liggeit Drug Co., 112 N.B. 2d 254 (Mass., 1953) ; Ricei v.
Berscheski, 116 Atl. 2d 273 (Pa., 1955).

8J. B. Beaird Co. Inc. v. Burris Bros. Lid., 44 So. 2d 693 (La., 1949) ; A..J. Bartolotta

v. Mike Gambino, 78 8o. 2d 208 (La., 1955).

® Montague Compressed Air Co. v. City of Fulton eé al.,, 148 S.W. 422 (Mo., '1912);

J. B. Oolt Co. vi Berry (Ky., 1927) ; United States Rubber Products, Inc. v. Clark, 200 So.
385 (Fla., 1941). -Hales-Mullaly, Inc: v. Connon, 119 Pac. 2d 46 (Okla., 1941).
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of establishing this cause of tlns fallure, and havmcr fa]led to do so,
its claim must be denied.

However, even if the burden of proof be assumed to rest on the
Government, the Board is also of the opinion that it has ‘established
the probable cause of the failure of the reactor by a clear preponder-
ance of the evidence. To make out even a case of express or implied
breach of Walranty, ‘the buyer need not prove the cause of failure
with absolute certainty. As the court said in wahy Bradford v.
Maore. Brothers Ieed cmd Cr’rocewy, 105 So. 2d 825, 829 . (Alabama,
1958) ‘

No absolutely positive causal connectlon is reqmred In the very nature of
things no diréct proof of the- cause of the trouble can be given. Direct proof
is not necessary and c1rcumstantlal evidence may be resorted to. The require-
ments of the law are satisfied if the existence of this fact is made the more
‘probable hypothesm when considered with referenee to the possfblhty of -6ther
hypotheses.™ .

*The appellant has contended that the reaetor failed because of one of
only two possible causes. The first cause alleged is a voltage surge
inducing a ferroresonant condition in the power system at the time
the reactor was energized. The circuit upon which the reactor that
failed ‘was located took off from the tertiary winding of an auto-
transformer bank, and the reactor was energized by closing the breaker
from a control on the switchboard: ~On December 9 and 10, 1958,
the Bureau conducted field tests in the presence of a representative of
the appellant in order to determine whether a voltage surge could
have been caused by malfunction of the breaker, or by any other
equipment on the circuit. The tests showed that there was no mal-
function of the breaker. As the reactor had failed in summer and the
tests were being made in the winter, the breaker was pre-heated in
one of the tests. Moreover, the record shows that the breaker had
not been modified in any way or repaired between the time of the
failure of the reactor and the time of the tests. The tests also showed
that it was extremely unlikely that a surge causing a resonant condi-
tion in the circuit could have entered the bus, althou0h this was theo-
retically possible. It is highly significant that at the time the reactor
failed no other equipment on the tertiary bus failed. If there had
been a voltage surge, other components of the circuit should also
 have failed. It is also significant that the bus was protected by a

10T, the same effect : Peckham v. Bastern States Fm-mers’ Exchange, Inc., 134 F. Supp.
950 (U.S8.. Dist. Co.; Dist. R. I, 1955); Flyan v, Growers Ouilet, Inc., 30 N.. H. 2d 250

(Mass., 1940) ; Heimsoth v. Falstaff Brewing Corp., 116 N.E, 2d 193 (IIl., 1953) ; Simon
v. Graham Bakery, 111 Atl. 2d 884 (N.J., 1855). .
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set of 15—kva hghtmng arresters des1gned to control surge voltages
that might enter the bus, and. that the closest, lightning arrester was
apprommately 40 feet from the reactor which failed. It was, thus,
‘closer than any other hghtnmg arrester to any of the other shunt
‘reactors. The appellant seeks to discredit the oscillographs taken by |
‘the Bureau of the various currents and voltages which might have
affected the reactor on:the. ground, that a magnetlc rather than a
cathode ray. oscﬂlograph was used in obtammg the data. However,
while a cathode ray oscillograph is more sensitive than magnetic
one, the latter was entirely adequate for the purposes for which it
svas used. ‘

"The a]ternatlve contentlon of the appellant which is that the fail-
wre of the reactor may have been caused, by foreign material in the
‘windings, seems to be even less convmcmg than its voltage-surge
“theory. : Since the failure occurred. in. the.interior, windings.of the
reactor, it is difficult to perceive how the foreign material could have
entered Moreover, the foreign material would not only have to enter
the interior windings but also would have to plerce the insulation and.
.establish a conductive path between two turns of the reactor.  Such
& result would have required the operation of a series of unusual co-
incidences. 'The contracting officer in a letter to the appellant, dated
‘September 4, 1958, stated that “the reactor was carefully examined
before being enelglzed ” and if there had then been foreign material
" in the reactor it should have been detected. After the reactor failed,
it, was examined for indications of the presence of foreign material,
:and no such indications were found. = Assuming that the factory
tests of the reactor that failed would’ have revealed the presence of
foreign material, such material could, conceivably, have entered the
reactor while it' was being crated by the appellant for shipment.
"The appellant has suggested that the foreign material was possibly
a nail or nails, but these would be more hkely to get into the reactor
durihg the process of sh1pment and it is in any event most unlikely
that naﬂs would puncture the insulation. At the hearing the appel-
lant’s witness suggested that the foreign object in the windings may
have been a mouse which chewed on the insulation and thus perished
in the reactor. But the mouse would also have had to prepare itself -
for its own- crematmn by dra,pmg itself across the windings exactly
where they were bare. :

It is the Government’s: p051t10n that the only probable cause of the
fa,ﬂure of the reactor was a faulty Weld and the evidence produced in



108 DECISIONS OF THE DEPARTMENT-OF THE INTERIOR [67 LD:

support of this contentlon, Whlch lests upon sound ezpert opinion, 1s
very persuasive. :

The heliarc Weldmg process, which was involved in the manufacture
of the reactors, is very exacting. In this process the molten aluminum
must bé shielded by helium, an inert ‘gas, which is made to flow over
the arc. To achieve an effective electrical joint, the contact surfaces
must be clean, and there must be intimate contact between the weld and
the wires comprising the cable, Because aluminum has high thermal
and electrical conductivity, higher values of welding current have to
be employed, and the welding time must be relatively short. Extreme
care is necessary to prevent oxidation of the aluminum to be joined,
especially when strands of individual wire are to be joined, since air-
leakage from the voids between them can contaminate the inert gas
shield, and result in imperfect j Jommo of the strands.

The heliarc welding process is a development of the last decade.
Aluminum could not be welded at all until inert gas came to be used.
While the appellant has been making reactors since 1929, it has been
using stranded aluminum cable in their manufacture only since 1949
or 1950, and it had built, prior to those involved in the present case,
only three to six reactors of the same capacity, and these had been’
constructed for the Bonneville Power Administration.

In view of the exacting nature of the heliarc welding process, and
the limited experience with its use, it is easy to perceive how there
could have been faults in the welding, although this is not to say, of
course, that they were inevitable, for then all three of the reactors
would have failed. It is of some significance that the failure in the
reactor occurred in the vicinity of two welds and, if there were two,
there may also have been a third. John Parmakian, who has had a
quarter of a century of experience in welding, gave it as his expert
opinion that the failure of the reactor was due to a defective weld,
and the appellant called no welding expert of its own to challenge this
opinion. -Nason, the appellant’s only witness, conceded that he was not
a welding expert but he was, nevertheless, of the opinion that it was
possible that welds could occur on two parallel cables at the same point.
Indeed, if the occurrence of a high voltage surge, and the presence
of foreign magnetic material, are ruled out as causes of the failure,
"as they must be, a faulty weld seems to be the only likely cause of
the failure. It would be necessary to conclude, if all three of the
alleged causes are ruled out, that the failure is wholly inexplicable.

‘To be sure, Nason testified also that in his opinion the resistance
measurements obtained in the course of testing the reactors at the
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factory Would have revealed a defectlve Weld 110tW1thsthndlng the
fact that there was involved a long length of cable with a short high
resistance area. However, Pamnakla,n was of a contrary opinion and
testified- that there would be no substantial difference in resistance
measurements in a long length of cable whether or not it contained a
defective weld.. Moreover, Skuderna also testified that where the re-
sistance in two parallel windings was substantially equal both wind-
ings would: conduct substantially the same current until the pomt of
complete failure. ~
There is another crucial objection, however, to acceptmg Nason’s
contention that the resistance measurements Would necessarily have
revealed the existence of a defective weld. This objection is based
son the fact that the test was made at only one-fourth rated current and
voltage. That this reduction in current ahd voltage would affect the
results of the test was convinecingly demonstrated by Parmakian with
a model which was constructed under his supervision. The model
consisted of a 90-foot coil of nichrome 16-gage wire wrapped around
four insulators. A small 6-watt lamp was connected i in parallel. A
“weld or ]omt was snnulated in the model by means of a 1-inch gap, in
‘the 7 prongs of whloh there could be inserted nichrome wire of the same
diameter as the ad]acent 0011 which was about 50-thousandths of an
inch, and also nichrome wire of about. 10-thousandths of an inch,
.which singe it was only one—ﬁfth the diameter of the adjacent’ c011
':Wou]d slmula,te a defeotlve Weld The resistance readings in: olms
were substantially the same with the heavier wir e, and the entire coil
also carried full current and voltage with this heavier wire. However,
with the lighter wire inserted in the gap, the wire carried the current
and voltage satisfactorily at one-fourth and one-half current: and
_voltage, but at three-fourths current and voltage it failed. Moreover,
~when full current’and. voltage were. applied, the reduced section failed
in applozumately 2: seconds, or in about. the same time, that failure
.oceurred in the reactor. . The. appellant. objects that there are differ-
ences between the reactors and the model, which is, of course, obvious,
but these dlﬂ"erences were structural and Would not affect the operatlon
'_of the electrical laws which were involved. . .
The Government in its brief. expressly repudlates a,ny 1mp11(3at10n
: _fthat the appellant habltually produces defective electrical equlpment
It concedes indeed that an occasional failure of equipment is simply
inevitable. -Convinced that the Government has succeeded in estab-
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lishing by a clear preponderance of the evidence that the cause of the
failure of the reactor was a. defectlve weld in its manufacture, the
claim of the appellant must be demed

Conclusmn

Therefore, the decision of the contr%ctmg ofﬁcer rej ectlng the clalm
of the appellant is affirmed. :
S VVILLIAM SeacLe, M ember.,
W conc_ur: , ‘

PAUL H. GAﬁTT, Chatrman.

Gruorer W. Tomax, Alternate Member.

PURVIS C. VICKERS ET A‘L.
A-28255 Deczdecl March 29 4 96‘0

Color or Claim of Title: Good Falth

An occupant of. pubhc land who. knows that title to:the land 1s, in the Unifed .
States at the time e purchases the land: cannot be regarded as holdmg the
land in‘good faith under: claun or, color of tltle, within the meamng of - the
Color of Title Act. ‘

Color or Claim of Title: -Good Faith

One cannot be said to be holdmg land in good falth under claim -or color of ’
title after he has filed'a homestead entry apphcatwn on the land or located
mining clalms on the land -

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Purvis C. Vickers, Robert I. Vickers, and Joseph M. Vickers, a
~copartnersh1p known as Vickers Brothers, have appealed to the Sec-
retary of the Interior from a decision of the Acting Dlrector, Bureau
of Land Management, dated August 26,1959, which affirmed, as modi-
fied; a decision of the acting manager of the Denver,’ Colorado, land
;oﬂice, dated Deceriber 30, 1958, rejecting their color of title applica-
~tion, Colorado 023688, to purchase certain land located in T. 43 N.,
"R.4 W, NM.P.M. Colorado, under the act of December 22, 1928, as

'amended (43 0.8. C 1958 éd., séc. 1068) The apphcatlon was reJected ;
on the ground that the appellants and the1r parents, thelr predecessors

! ." B By
RS RO A EET
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in title, knew at the time they acquired their title to the land that the:
* title was in the Unlted States:

The records of the Department show that the appellants’ father,
John W. Vickers, prior to the conveyance of the land to him in 1926,
acquired in 1922 a mining claim within the limits of the land applied'
‘for which had been located in 1917. 'The records also show that the
appellants or their father located other-mining claims on the land
since 1984. On August 8, 1945, Purvis C. Vickers filed a homestead
application for parts of the land which ‘was rejected for the reason:
that the land applied for was w1thdrawn for powersite purposes.

~ The Color of Title Act, as amended (supra), prowde,s that— -

The Secretary of the Interior (a) shall, whenever it shall be shown to his:
satisfaction that a.tract of public land has been held in good faith and in peaceful,
adverse, possession by a claimant; his ancestors-or grantors, under claim or color
of title for more than twenty years, and that valuable improvements have been
placed on such land or some part thereof has been reduced to cultivation * * *
issue a- patent for not to exceed one hundred and sixty acres of such land upon:
the payment of not less than $1.25 per acre * * *,
It is well established that the fact that land may have been held by:
other persons in-good faith for more than 20 years:under color of
“title does not justify the issuance of a patent under the Color of Title
Act to one who thereafter purchases the land with knowledge that
~ title was in the United States. Anthony S. E'nos, 60 LD. 106,108, 329,,
- 831-(1949). The aet requires that occuparicy under claim or eolor of
title be in good faith in order to authorize a purchaser thereunder.
Henshiw v. Ellmakér, 56 TD.241, (1937), »And “there can be no such
thing as good faith in an adverse holdlng, where the party knows that
he has no title, and that, under the law, which he is presumed to know,
he can acquire none by his occupation.”  Deffeback v. Hawke, 115 U.S..
392,407 (1885). Consequently, the application for purchase under the
act of a person whe acquires it or occupies it after he puroha,ses the
land with knowledge that he has no title and that title is in the United
States is lacking in the element of good faith and must be rejected.
Olyde A. PFillebaum A-25933.(November 8, 1950) ; Ephraim R. Nel-
son A-25865 (June 6, 1950); William Benfon, A-23258 (January
11, 1948) ; Wesley W. Gletty, A-25819 (May 23,1950).% -

1Tt should be noted. that the Departmental decisions cited were rendered prior to the
amendment of the Color of Title Act (45 Stat. 1069) by the act of July 28, 1953 (67:Stat.
227). Yet Congress made no change in the language of the act which would indieate
disapproval of the Department’s interpretation of the act.
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The record indicates that the sub]ect land has been operated.as a
ranch ‘and dude ranch and substantial improvements in the form of
buildings, corrals, sewer system, butane gas system, and electrical
system, ete., have been made on the land. The Director properly
stated that the appellants should be allowed a reasonable time within
which to remove those improvements which can be removed without
‘substantial damage to the improvements or to the land, and that if any
other disposition of the land should be made, as a condition precedent
to anyone else acquiring title, such person be required to compensate
the appellants for the value of 1mprovements which cannot be removed
and which will be of value to the person acquiring the land.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental
~~Manual; 24'F.R. 1348), the decision. of the Actlng Dlrector, Burefm

of L‘Lnd Management is affirmed.”
- " Epmonp T. Frrrz,
Deputy Solicitor. :

U.S. GOVERNMENT PRINTING QFFICE: !DGO
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A-28190 Decided April 1, 1960

0il and Gas Leases: Description of Land

An oil and gas lease offer is properly rejected as to surveyed lands which
are designated in the offer as unsurveyed lands and described by metes -
and bounds, even though the offer gives what probably will be the descrip-
tion of the lands when they are surveyed.

0il and Gas Leases: 640-acre Limitation
An. oil and gas lease offer which includes less than 640 acres because some
of the land is improperly described is properly rejected as a- violation of

the departmental regulation requiring that an offer be for not less than
640 acres.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT"

L. E. Linck has appealed to the Secretary of the Interior from a
decision of the Acting Director of the Bureau of Land Management
dated May 21, 1959, which modified and affirmed a decision of the:
manager of the land office at Anchorage, Alaska, dated April 17, 1958,
rejecting his noncompetitive oil and gas lease offer, Anchorage 023789,
filed April 14, 1953, under section 17 of the Mineral Leasmg Act, as
amended (30 U S.C.; 1958 ed., sec. 226).

The appellant’s oﬂ’er descmbed by metes and bounds 2,560 acres of

“land designated by him as “Unsurveyed lands.” It also gave the
probable description of the land when surveyed: The manager re-
jected the offer in its entirety, pointing out that all of the land des-
ignated above the high water mark was surveyed and thus was
improperly described by metes and bounds. The remainder, he said,
constitutes tide land or submerged land in Wide Ba,y not subject to
leasing under the Mineral Leasing Act.

On appeal, the Acting Director agreed that surveyed land cannot
be leased: in response to an offer describing it by metes and bounds
and that tide lands and submerged lands are not leasable under the -
Mineral Leasing Act. He found, however, that 820 acres of the
upland included in the offer were unsurveyed and available for leas-
ing. Nevertheless, he concluded that this land could not be leased
because it is not 1solated or otherwise within an exception to the rule

. requiring oil and gas lease offers to include at least 640 acres of land

' (43 CFR, 1954 Rev., 192.42(d)). ’ ‘

“In his appeal to the Secretary, the appellant contends that his
offer ‘covered 696.832 acres of land available for leasing exclusive

of ‘the tide land and submerged land and thus meets the 640-acre
requirement. He observes that even land coVered by another lease

, 671D, No. 4
549466—60—1
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offer is regarded as available for leasing in determining whether an
offer comphes with the 640-acre requirement and that rejection of
a portion of an offer does not ordinarily invalidate the entire offer.
He concludes that the rejection of the portion of his offer which re-
lated. to surveyed land should not, theref(n e, requne re]ectmn of the
offer in its entirety. .

. The appellant: stated-in his oﬁer that 1t covers land Whmh When
surveyed, probably will be the El4 of sections 8 .and 10 and all of
sections 14, 15, and 22, T. 33 8., R. 45. W., Seward Meridian. His
metes and bounds descrlptl()n commences w1th a point of beginning at
the northeast corner of section 3, runs 2 miles south, 1 mile east,
1 Imle south 1 mile west, 1 mile south, 1 mile west, 2 miles north,
1% mile east, 2 miles north, and finally 14 mile east. The plat of
survey approved August 19, 1922, shows all of this land is surveyed,
except the land in section 8. " Most of the land in sections 14, 15, and
22 is beneath the waters of Wide Bay.

The land subject to the ebb and flow of the tide and the land fully
submerged by the waters of the Bay are not available for leasing
under the Mineral Leasing Act (Pewco, Inc., et al., 66 L.D. 152 (1959) ),
but all of the upland, both the surveyed and the unsurveyed land, is
available for leasing in response to a proper offer.

At the time this offer was filed, the apphcable departmental regu-‘

lation provided:

# % * Fach offer must describe the lands by legal subdivision, section, town-
ship, and range, if the lands are surveyed, and if not surveyed, by a metes and
bounds description connected with a corner of the public land surveys by course
and distance and must cover only lands entirely within a six-mile square. Each
offer must be for an area of not more than 2,560 acres except where the rule of
apprommatlon applies, and may not be for less than 640 acres except m any
one of the following instances :

(1) Where the offer is accompanied by a showmg that the lands are in an
approved unit or cooperative plan of operation or such a plan which has been
approved as to form by the Director of the Geological Survey.

(2) Where the land is surrounded by lands not available for leasing under
the act, except that where the tract was isolated as the result of a partial relin-
quishment of a lease, no lease offer will be received for the relinquished land
other than one filed under the conditions prescribed in subparagraph (1) of this
paragraph for a pemod of 60 days from and after the date of ﬁhng of the partial
relinquishment. (483 CFR, 1953 Supp., 19242((1))

The portion of the appellant’s descrlptmn of the land to be leased
which related to surveyed land was defective because such land was

not properly described by subdivision, section, township, and range.
Because the requirement.-of the regulation for the legal description of
surveyed land is mandatory, the offer was properly rejected as to this
land. .43 CFR, 1953 Supp., 192. 42(g) .

The, appellant contends that he “described the lands by sectlons,
townshlp, range, and meridian, as well as by a metes and bounds
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description, because both types of land were included in the offer.”
Hence he holds he has complied with 43 CFR 192.42(d).

 As stated earlier, appellant’s offer designated the land applied for
as “Unsurveyed lands” and then gave a metes and bounds description
of all the land. Following this description was the statement: “Prob-
ably will be E. 74 Secs. 3 & 10, and Secs. 14, 15,22 T. 83 8., R. 45 W.,
S. M.” Tt is obvious from this that appellant thought all the land
was unsurveyed, not just that a portion was unsurveyed ; and that the
metes and bounds description. was intended to fix the limits of the
lIand sought, not his closing reference to what the legal subdivisions:
probably would be when the land was surveyed. He cannot now say
that the metes and bounds description was intended to describe only
the unsurveyed E14 of section 3 and that his reference to legal sub-
divisions was intended as the description of the remaining surveyed
land.

Because sections are not always regular in size, a metes and bounds
description of surveyed land, based upon regular-sized sections, may
not coincide with the land as actually surveyed.* In the event of a
discrepancy, the question would arise whether the offeror is entitled
to the land covered by his “probable” surveyed description when it
does not fall within his metes and bounds description. To prevent
uncertainty of administration and in fairness to other offerors, the
answer must be in the negative. It is certamly not unfair to hold_ an
offeror to what he obviously intended.

I conclude, therefom, that appellant’s offer did not describe the
surveyed dand in the offer as required by the pertinent regulation and
that the offer was properly rejected as to that land for this reason.

This leaves in the appellant’s offer only 320 acres of unsurveyed
land, one-half of the minimum acreage required to be included in ar
offer. As to this the appellant asserts that rejection of part of an
offer should not invalidate the entire offer and that his offer, if re-
jected as to the surveyed land, should be allowed as to the unsurveyed
land. The purpose of the 640-acre rule was set forth in Annie Dell -
Wheatly et al.; 62. LD, 292 (1955). The Department has been alert
to. attempts to circumvent the rule and has indicated plainly that it
will not permit practices which could lead to evasion of the rule.
Natalie Z. Shell, 62 1.D. 417, 419 (1955) ; Halwor F. Holbeck, 63 1.D.
102 (1956) ; Janis M. Koslosky,; 66 1.D. 884 (1959).

If the argument of appellant were accepted, the door would be
opened to a simple way of evading the 640-acre rule. An offeror
could apply for the land he wants (less than 640 acres) and then in—

1 For example, in this case, the north-south length of sec. § is not the normal 80 chains
(1 mile) but 79.87 chains (8.58 feet short of & mile); 'Therefore, the metes and bounds

given for the surveyed sections do not coincide exactly’ Wlth the boundarles of the’ seetions
as actually surveyed.
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clude in his offer sufficient additional land to make a total of 640 or
more acres but deliberately misdescribe the additional land so that
his offer would be rejected as to that land. The misdescription could
take the form of describing surveyed lands by metes and bounds or
unsurveyed lands by metes and bounds that do not close, etc. The
Department cannot allow any such practices (which, of course, do not
comport with the regulations) even though there is no 1ntent to evade
the 640-acre rule.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1848), the decision of the Acting Director of the
Bureau of Land Management is affirmed. -

Epyonn T. Frrrz,
Deputy Solicitor.

EUGENE MILLER
A-28212 Decided April 5, 1960

Grazing Permits and Licenses: Cancellation and Reductions—Trespass:
Measure of Damages

A grazing licensee who repeatedly and willfully grazes his cattle.and horses
in trespass upon. the public domain is properly subjected to disciplinary
action consisting of assessment of damages and suspension of the grazing

. privileges of hig base property: ' :

'APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Eugene Miller has appealed to the Secretary of the Interior from
a decision of the Director of the Bureau of Land Management affirm-
ing a decision of a hearing examiner dated January 31, 1958, requiring
him to respond in damages and authorizing the manager to deny
Miller further grazing privileges for violations of the terms of his
‘grazing license and of the Federal Range Code. The hearing exam-
iner presided at a hearing held on August 29, 30, 31, 1957, on.an
order to show cause issued by the State supervisor on July 23, 1957,
and issued his decision sustaining a portion of the trespasses alleged
and all of the penalties proposed by the State supervisor.

In the show cause order, the State supervisor charged Miller with :

1, overgrazing the Federal range by 144 éattle from April 1 to July 15, 1955,
to the extent of 504 AuM’s * at an estimated damage to the United States of $1,260

by allowing a larger number of cattle than permitted by 1i_c,ense~to be upon the
range for a portion of the 1955 grazing season ;

1An AIUM is the symbol for animal umt month which measures the forage requlred to
support one cow for one, month. An. AuM is also the measure of forage support requn-ed
for one horse or five sheep or goats. .
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2. unauthorized use of the Federal range by permitting 12 horses to graze
thereon from August 8, 1956, to January 4, 1957, to the extent of 58.8 AUum’s at
an estimated value of $176.40;

3. unauthorized use of the Federal range by permitting 24 horses to graze
thereon from March 26 to July 18, 1957, to the extent of 90.4 aun’s at an esti-
mated value of $271.20;

4. unauthorized use of the Federal range by permitting 14 cattle to graze
thereon from April 6 to July 18, 1957, and 73 cattle, from April 29 to July 18,
1957, to the extent of 242.7 aAuM’s at an estimated value of $606.75.

The total estimated damage listed in thé charges is $2,314.35.

In his decision of January 31, 1958, the hearing examiner found
that there was overgrazing by Miller’s cattle in 1955 to the extent. of
47 aun’s at a probable damage to the United States of $94 and unau-
thorized grazing in 1956 and 1957 by his horses to the extent of
124.8 aum’s at a probable damage of $312. The total amount of dam-
ages Miller was thus required to pay is $406. The hearing examiner
also found that Miller’s conduct which gave rise to the damage which
had been proved constitutes willful trespass in violation of the Fed-
eral Range Code.  He spemﬁed 43 CFR, 1954 Rev., 1958 Supp., 161.11
(a) (1) which forbids grazing Wlthout an approprla,be license and
43 CFR, 1954 Rev., 1958 Supp., 161.11(a) (2) which forbids grazing
in excess of the number of livestock permitted. The hearing examiner
ruled that charge 4 as to cattle trespass in 1957 had not been sustained.

The Director of the Bureau of Land Management differed with

the hearing examiner as to the proper basis for his conclusion that
Miller was authorized to graze cattle upon the Federal range in 1957
without formal issuance of a license, but he affirmed the examiner’s
findings as to the cattle trespass in 1955 and the horse trespasses in
1956 and 1957, and the further conclusion that Miller’s conduct war-
rants the disciplinary action authorized by the examiner.
. In his appeal to the Secretary, Miller assigns as error the Director’s
finding that he was willfully in trespass with his cattle.in 1955 and
with his horses in 1956 and 1957. However, his entire argument is
concerned with the horse trespasses in the 2 years mentioned, and he
concludes: .

* * % if he was in trespass because these horses carried his brand that the
decisive element of wilfulness was not present. If this is the case, it leaves
only the one charge of trespass to his cattle to justify the revocation of his
grazing license. The remedy invoked is too harsh to be justified by one charge,
and for that reason the decision of the D1rect01 should be modified to fit the
facts. .

Miller’s lack of argument as to the cattle trespass seems to indicate
that he no lenger seriously contends that he was not in willful trespass
with his cattle in 1955. In any event, the findings below on that point
are clearly substantiated by the record.
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X believe too that the horse trespasses in 1956 and 1957 were willful,
although they appear to be part of a general problem in the grazing
district (Transcript of hearing, pp. 49, 75-76). -

The cattle trespasses, although limited to 1 year, were flagrant
violations of Miller’s license. He not only made no attempt to remove
the trespassing cattle when first notified of the violation (Tr. 277-279)
but the number of cattle in trespass increased with each inspection
from 23 to 75 to 144. The payment of damages limited to the value
of the forage consumed would not be sufficient penalty for so deliber-
ate an offense.  On the other hand, while the permanent deprivation
of grazing privileges seems to me to be too severe, I believe that some
deprivation of privileges is proper and I conclude that the grazing
‘privileges attached to Miller’s base properties should be suspended for
a period of 2 years.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Director is modified as
above stated and as modified is affirmed.

Epmuxp T. Frirz,
Deputy Solicitor.

APPEAL OF RICHEY CONSTRUCTION COMPANY
IBCA-187 Decided April 8, 1960 '

Contracts: Suspension and Termination—Contracts: Performance—Con-
tracts: Specifications—Contracts: Acts of Government

When experience with the operations of a roadway contractor for a period
of over a month showed that its equipment and methods of operation were
hopelessly inadequate to work long stretches of roadway, and the specifica-
tions expressly permitted the construction engineer in charge of the work
to restrain the contractor from undertaking new work to the prejudice of
work already started, he did not exceed his authority by limiting the
span of roadway on which the contractor might work to a designated
number of feet. The imposition of this operational limitation cannot be
successfully advanced by the contractor as an “act of Government,” con-
verting the termination for. default into a termination for the convenience
of the Government.

Contracts: Delays of Contractor v
Despite the fact that the replacement of a broken bridge pile was delayed
by a teamsters’ strike, the contractor is not entitled to an extension of time
for performance of the contract when the record shows that the contractor
was at fault in breaking the pile, was able to perform other work on the
bridge during the period of delay, and was grossly in default in the per-
formance of the contract as a whole.
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BOARD OF COI\ITRAGT APPEALS -

Richey Construction Company, of St. J ohns, Arlzona, a copartner-
ship consisting of Hugh Richey and ‘his son, Philip N. Richey,* has
“filed a timely appeal from a decision of the contracting officer in the -
form of a letter dated November 15, 1958, terminating its right to
‘proceed with the performance of the work under "Contract No.
'14-20-600-4215, with the Bureau of Indian Aﬁalrs, helemafter re-
ferred to as the Bureau ’

The contract, which was dated April 9, 1958, and 1 1ncorp01 ated the
General Prov1smns of U.S. Standard Form 23A (March 1953), pro-
vided for the construction of 9.977 miles of highway on the Navajo
Indian Reservation in the vieinity of Chinle, Arizona. The construc-
~tion work was to include grading, dralnage base course and. bitumi-
nous surfacing, and the erection of two bridges, the Nazlini Wask
‘Brldge and the Cottonwood Wash Bridge. The estimated contract
price for the units of Work to be per: formed 11nder the contract was
$374,915.15.

Under the terms of the contract, the work was to be commenced
~within 10 days of the receipt of notice to proceed, and to be com-
pleted within 210 calendar days after the date of receipt thereof; sub-
“ject to the payment of liquidated damages at the rate of $100 a day for
each calendar day of delay in the completion of the work. As the
appellant received notice to proceed on April 25, 1958, the time for
.completion of all Work under the contract was ﬁxed as November 21,
1958. : :

The spemﬁcatmns governing the performance of the Work which
will be hereinafter referred to as the Special Provisions, 1ncorporated
the “Standard Specifications for Construction of Roads and Bridges
:on. Federal Highway Projects, FP-57, January 1957, except for
-Division 1 thereof. In effect, this deleted the General Requirements
of FP-57 (as the standard specifications will hereinafter be réferred
to) but left in effect the construction details prescribed therem, unless
-expressly modified by the Specml ‘Provisions.

Clause 5 of the general provisions; the “delays-damages” clause,
-provided, insofar as pertinent, that the right of the contractor to pro-
ceed with the work might be terminated for failure to prosecute the
-work with such diligence as would insure its completion within the
time specified or any extension thereof, except that the right to pro-
-ceed was not, to be terminated “because of any delays in the comple-
“tion of the work due to- unforeseeab]e causes beyond the control and
' . *While this is the name given in typewmtten copies of the contractor s performance ‘and

payment bonds, it appears as Phihp H. Rmhey in the construction eontract executed by
thim,
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without the fault or negligence of the Contractor,” including but not
restricted to certain named causes, among which were “acts of the
- Government,” and “strikes,”

The appellant commenced operations on May 7, 1958, but almost
from their very inception the supervisory employees of the Govern-
ment were dissatisfied with the kind and quality of the appellant’s
equipment and its methods of operation. The slow progress made by
the appellant is indicated in the following table in which the percent-
age of work completed is shown in relation to the contract time elapsed
as of various datesin 1958:

Percentage of Percentage of
Date work.completed | -contract fime
elapsed

4/ 26—5/ 31 ______________________________________ 6 16
___________________________________________ 11 31
7/31 ___________________________________________ 20 46
881 e 30 61
0/30 . e 42 75
10/ e 53 90

Thus, at the end of October 1958, the appellant had completed
only 53 percent of the contract work, although 90 percent of the
‘contract time had elapsed. -Indeed, the contract completion date
was only 3 weeks away. Moreover, in the latter part of October,
‘the area officers of the Bureau in Gallup, New Mexico, received com-
munications indicating that the appellant was in financial difficulties.
- On October 28, 1958, theéy received a communication from the Treas-
ury Department that the appellant’s bonding company, the Maryland
Casualty Company, had requested the withholding of payments to
the appellant because a considerable amount of unpaid claims against
it had been received. On the same date, they received a telegram
from the bonding company stating that there were loans not con-
nected with the contract which were outstanding against the appellant
in the amount of $31,248.66, and that the unpaid accounts under the
contract exceeded $25,000. " A day later they received another tele-
gram, informing them that the Maryland Casualty Company was
canceling the appellant’s general and automobile liability policy for
non-payment of premiums. Shortly thereafter the Maryland Casu-
alty Company also requested that a payment to the appellant in the
amount of $41,683.28 be withheld.

Thereupon, the contracting officer sent a 1eglstered letter to the
appellant dated October 30, 1958, directing it to show cause within
10 days from the date of the receipt of the letter why its right to
proceed under the contract should not be terminated. As a result
of requests made by the appellant and its bonding company, the con-
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tracting officer extended the period allowed until November 14, 1958,
Under date of November 12, 1958, the appellant addressed a letter to
the contracting officer advancing six reasons why its right to proceed
under the contract should not be terminated. There followed the
contracting officer’s letter of November 15, 1958, terminating the
appellant’s right to proceed under the contract. Under date of De-
cember-10, 1958, the appellant filed its notice of appeal from this ac-
tion, which incorporated by reference the contents of its letter of
November 12, 1958. TUnder date of March 20, 1959, the contract-
ing officer issued detailed findings of fact, setting forth the history of
the administration of the contract and the evidence supporting his
decision to terminate the appellant’s right to proceed thereunder.?

On December 7, 8, and 9, 1959, the undersigned held a hearing
at Phoenix, Arizona, with reference to the justification for the termi-
nation of the appellant’s right to proceed under the contract. The
principal witnesses for the appellant were the Richeys, father and
son, and the principal witnesses for the Government were Joseph H.
Knighton, the highway construction engineer who, as authorized rep-
resentative of the contracting officer, supervised the contract work,
and Harold E. Johnson, who was area road engineer for the Bureau,
headquartered at Gallup, New Mexico.

At the hearing, the appellant did not attempt to prove its termi-
nation costs or anticipated profits, stating that its costs would depend
on the outcome of litigation in which it was then still involved.

The six reasons against the termination of the contract that were.
set forth by the appellant in its letter of November 12, 1958, were as
follows: ,

(Z) That the contracting officer’s representative had limited to an
unreasonably short distance the stretch of roadway which could be
worked by the appellant, thus idling much of its equipment.

(2) That the contracting officer’s representative had required the
application of approximately three times the amount of water reason-
ably needed for compaction, thus oversaturating the material, and
requiring excessive compaction.

(8) That the contractor had been delayed for approximately 30
days by a teamsters’ strike which interfered with the shipment of a
pile which was needed to replace a defective one which had been
broken in driving the piles in constructing the Nazlini Wash Bridge.

(4) That the contracting officer’s representative had required the
contractor to lay approximately 1,500 feet of road grade three times
. 2The findings ran to 47 pages, and there were attached to them no less than 246 ex-
hibits. - Of particular importance are Hxhibits 67 to 202, inclusive, consisting of the daily
reports of John T. Roberts, who was apparently the chief inspector on the job, and

Exhibits 207 to 237, consisting of the dlary of :Joseph - H. Knighton, the construction:
engineer in charge of the work,
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“at the junction of Chinle to Chmle J unction Route 7 and Chinle
Junction South on Route 8,” for 'Whlch no additional payment or tlme
allowance had been made. ‘

(5) That the contracting officer’s representative required the con-
tractor to complete fills ad]ommb g the abutments of the Nazlini Wash
Bridge before doing any other work, thus idling the 1tems of equlp-
inent not involved in the completion of the fill. ’

(6) That throughout the period of construction the Government
did not have a sufficient engineering force to set stakes for grade
finishing on time, so that the contractor was usually ahead of the
staking, and had to return to finish the grade, and that, in general,
much of the engineering for the appe]lant’s work was done during the
weekends on a part-time baSIS by a Government engmeemng crew from
another project.

These diverse excuses of the appellant may, with a single exceptlon,
all be subsumed under the category “acts of the Government.” There
can hardly be any question but that at the time of the termination
of the contract it was utterly unposs1ble for the appellant to have
completed the work within the allotted time, and also that it was in
great financial difficulties. The appellant is,'theref"ore-, attempting to
shift to the Government the whole blame for the situation in an effort
to convert the termination for default into a termination for the con-
venience of the Government. However, the attempt-cannot be re-
garded as successful. Indeed, the only serious question’ presented by
the record is represented by the appellant’s first excuse that the con-
struction engineer unreasonably 111mted the span of roadway Whlch
might be worked by it at one time.

This operational limitation, as it will hereinafter be referred to,.
was imposed by Knighton as the authorized representative of the
contracting officer in charge of the work pursuant to Article 8.2,
headed “Prosecution of Work” which required that the contractor
(1) file with the contracting officer within 20 days of receipt of notice
to proceed a chart or schedule of proposed progress; (2) conduct the
work “in such manner and with sufficient materials, equipment. and
labor as are considered necessary to insure its completion”; # and (3)
notify the contracting officer if the work was temporarily discontin-
ued for any reason. The second paragraph of the article also con-
tained a provision which read as follows: o ‘

The contractor shall mot open up work. to the prejudice of work already

started, and the contracting officer may require the contractor to finish a section
on which work is in progress before work is started on any additiohal section.

<8 THis provision was: reinforced, insofar .as equipment was concerned, by Article 8.5
of ‘the: Special Provisions, the first sentence of which read: “All equipment used on the
work .shall be of sufficient &ize and.- in such mechanieal condition as to meet” with the’
requirements of the work and to:produce a satlsfactory quality nf Work ”
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The evidence with reference both to the time when the operational
limitation was imposed and its precise scope and effect is conflicting.
The elder Richey maintained at the hearing that the operational
Bmitation was imposed on May 7, or within a few days thereafter,
which would be at the very commencement of the grading operations.
He also maintained that the operational limitation was 200 or 250 feet
until June 25, when at a conference with representatives of the Bureau
it was increased to 500 feet. He testified, moreover, that this increase
in the distance on June 25 was indicated by an entry in his diary.
On the other hand, Knighton testified that he imposed the operational
limitation on June 9 to become effective the next day, and that the
distance was at all times 300 feet for the whole width of the roadway,
and 600 feet for half-sections of the roadway. Knighton’s testimony
is fully supported by his own contemporaneous reports and diary,
and by contemporaneous reports also made by Harold E. Jobmnson,
the area road engineer, who with Jack C. Baker, the agency road
engineer, was present at the June 25th meeting.* In view of the
contemporaneous reports and the fact that both of the Richeys gave
testimony on many points which was obviously contrary to many
facts conclusively established by the record, the Board cannot credit
theu testimony that the operational limitation was imposed on May
7, and that the operational distance was from 200 or 250 to 500 feet.
The testimony of the elder Richey that the operational limitation
was imposed on May 7 is, moreover, inherently incredible. A road
construction engineer of Knighton’s experience—he had beeun engaged
in road construction since 1922—would hardly have limited a con-
tractor’s operations before he had had an opportunity to become
acquainted with the capacity of his equipment and methods of opera-
tion. The Board must find, therefore, that the operational limitation
was imposed on June 9, and that it was 300 feet for the whole width
of the roadway, and 600 feet for half-sections of the roadway.

Knighton imposed the operational limitation because he deemed
the appellant’s campaction equipment to be inadequate to take care
of the material which was being spread, and also because the water
supply was 11ndequate to carry on an extensive operation. However,
the evidence is particularly conflicting with reference to the effect
of the operational limitation on the appellant’s grading operations.
The elder Richey testified that it was impractical to operate on a
length of madway which was less than about 1,500 feet, and he was
supported in this position by two other witnesses, Otis Kelly Bruce, a
grading foreman working in the Phoenix area, and John Henry

41In appeal of W & W Company, IBCA-54 ‘(August 4, 1958), the Board emphasized the

1mportance to be accorded to the contemporaneous reports of supervisory projeet per
sonnel made in the regular course.of the work bhefore controversy had arisen,
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"Tanner, a civil engineer, called to testify as expert witnesses. They
both testified that they had never heard of the imposition of an
operational limitation in road construction work, and it can hardly
be disputed that it was an extraordinary measure. Knighton himself
admitted that during the whole of his long career as a road construe-
tion engineer he had never imposed any limitation on the operations
of a road construction contractor. But he insisted, nevertheless, that
it was justified in the present instance. Johnson, who was also a road
construction engineer of very long experience, gave it as his opinion
that the operational limitation imposed by Knighton was wholly
practicable in the circumstances of the case. Tanner made a special
point of the importance of the balance points between cuts and fills
in roadway construction, and insisted that a shorter distance than
that between balance points could not be worked successfully. But
Johnson testified that the operational limitation was not imposed in
areas where there were cuts and fills, which was from a hill to the
south end of the job, and that except for this stretch the terrain where
the appellant was working was rather flat, so that the appellant
merely had to pick up the material in the ditch and put it in the
roadway, an operation that was entirely practical even within a short
~distance. As the Bureau’s road engineers were men of extremely long
and varied experience, and the appellant’s witnesses were imperfectly
acquainted, if at all, with its equipment and methods of operation, and
testified really as to what would be desirable under ideal conditions,
the Board must find that the operational limitation imposed by
Knighton was not unreasonable when it is congidered that both the
appellant’s equipment and its methods of operation were woefully in-
adequate and faulty. Indeed, in one of his reports to the area di-
rector, Johnson felt impelled to declare: “This is probably the worst
highway construction operation that we have ever had in the Gallup
Area.”

There was even difficulty at the very outset,; for example, in getting
the appellant to submit to the contracting officer the progress sched-
ule required by Article 8.2 of the Special Provisions. Although the
schedule should have been furnished by May 15, it was not actually
furnished until nearly the end of the month.® But far worse than this
initial delay was the utterly incomprehensible nature of the schedule
which was submitted by the appellant. It was indeed a schedule of

5The elder Richey testified during his direct examination that he transmitted the
schedule “in the first week or ten days of the job” but during his cross examination he
testified that the schedule was furnished “in its proper time or approximately so, which
would be after May 15,7 Actually, it was furnished much later than this. Kninghton
testified that it was submitted approximately May 27, and this is in accordance with hig
diary entry for May 29, in which he noted: “Delivered to Mr. Richey, letter from con-

tracting officer, requesting chart of proposed progress that should have been submitted a
week ago.” .
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Impossible accomplishments. It scheduled the completion of the
watering on August 26th, although the excavation was not to be
_ finished until November 26th! This would have meant, of course,
‘that 55 percent of the excavation would have been put in without
watering. The schedule also indicated that 100 percent of the rolling
would be finished when only 85 percent of the excavation had been
done! There were other similar curiosities of roadway. construction,
and the schedule was returned to the appellant for correction. . The
corrected schedule was' delivered by the elder Richey to Knighton
sometime in June,® but the latter mislaid it in his office until August 5.
The contretemps of the progress schedule is more symptomatic than
important. But there can be no doubt of the importance of the ap-
peliant’s equipment insufficiencies and failures. It is established by
the elder Richey’s own testimony that a considerable number of items
of necessary equipment were lacking at the time operations were com-
menced. These items and the precise or approximate dates on which
they were subsequently acquired were as follows:

1—AD 6 Motor Grader September 1
2—Woolridge Motor Scrapers 20 yd..____ e June 18

1—HD 16 Allis Chalmers Tractor with Dozer_-. About September 1
1—24-inch B. Koleman Screen 7036_ ... ___ About ‘middle of July
2—G.M.C, 18 Ton Tandum Dump Trucks_.....- About middle of July
1—G.M.C. Tandum Truck with Semi-Trailer,

3,500 gallon tank “About middle of July
1—Sheepsfoot Toller (meeting specification

requirements) June 24
1—60 Ton Scale.___ " About July 1

Some of the other equipment which the appellant had did not meet
specification requirements, or was too old and worn-out to be used
effectively. The lack in the early stages of the operations of a sheeps-
foot roller meeting specification requirements was particularly serious.
Among the old, worn-out items of equipment were some of the scrapers
and most of the water trucks which were constantly breaking down.
For a considerable time, the appellant also got along with a rather
malkeshift contraption for screening material, and for driving bridge
piles it Jacked a piledriver but made use of & crane with a jackhammer
attachment. In general, it may be said that a good deal of the equip-
ment was frequently breaking down. Needless to say the appellant
had little or no standby equipment to replace temporarily equipment
that had broken down. '
The pature of the defects of the appellant’s watering equipment
was a particularly serious problem. Under the terms of Section 108
8 Again, Richey testified that the corrected ‘schedule was delivered to-Knighton on May
30 but, sinee the original schedule was not submitted until nearly the end of the nionth,

it is in’ the highest degree unlikely that the corrected schedule could have been handed
to Knighton on May 30.
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of the standard specifications, as modified by the Special Provisions,
water was to be applied as directed by the engineer in charge but the
‘contractor had the responsibility for obtaining the water supply.’
In the arid country in which the road was being constructed water
was difficult to obtain.® As it was, therefore, in short supply, it was
Pparticularly important that it should not be wasted. However, not
only did the appellant’s water trucks break down with great
frequency,® but the valves on the water trucks did not close auto-
matically, as they should have closed, and a very considerable amount
of water was wasted, and in addition the roadway was muddied to
such an extent that the operation of the appellant’s equipment was
~ seriously impeded. As the adobe soil in which the appellant was

.operating would absorb only small quantities of water at a time, more-
over, it had to be applied frequently, and this condtion, of course, only
compounded - the appellant’s difficulties in operating the watering
equipment. ‘

Such was the combination of conditions that finally led Knighton
to impose the operational limitation. The record shows that it had
the approval of all of his superiors, including the contracting officer.
Now,: there can:be no doubt that if the limitation had been imposed
at the very commencement of the appellant’s: operations, it could not
bave been justified under the provision of Axrticle 8.2, whieh pro-
hibited the opening up of a new section of work until the section on
which work had already béen started had been completed. But a
wholly different . situation was presented when after more than a
month’s experience with the appellant’s operations it became only too
apparent that it was constantly overreaching itself. It is true that
‘Article 8.2 did not literally authorize a limitation of operations in
terms of a specified span of roadway. But it has been said that
desperate situations sometimes require desperate remedies, and as soon
as it -had become manifest that the nature of the appellant’s equip-
ment and his methods of operation were such that he could not in fact
work a greater span of roadway than was comprised in a particular
maximum span, it would be to elevate form above substance to insist
that no general operational limitation could be imposed.

The problem may be approached from a somewhat different angle,
moreover, by conceding for the sake of argument that Article 8.2 did
not in so many words authorize the type of operational limitation that
was actually imposed. Surely, the appellant must then be in a posi-

7The Government paid for the water at $2 a thousand galloms.

8 At the beginning of the job, the appellant obtained his water from a sewage pond at
Chinle, and then from the Nazlini Wash, The appellant was even finally compelled to
nuse water from Indian water tanks and the Bureau's water tanks,

© Although the appellant at times-had five. swater trucks on the job, there were numerous
fHeeasions when not more than one or two of them were in a condition to operate.
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tlon to show at least that if the operatlonal llmltatlon had not been
imposed, it would have been able, with the equipment and organiza-
tion at its command, to work a greater span of roadway than was
comprlsed_ within the limitation: But since the record establishes 50
clearly that the appellant’s equipment and orgamza,tlon were hope—
less, it is difficult to perceive how the appellant was actually prej-
udlced by the 1mp031t10n of the operational limitation.

The record shows, moreover, that the operational limitation was
to a large extent ignored and evaded by the appellant. Speaking of
the operational l'unita,tion Knighton testified: “In most instances,
Mr. Richey exceeded that length ” and there is nothing to cast doubt
on the correctness of this testimony.*® Indeed, both of the Richeys
admitted in their testimony to activities that were inconsistent with
their observance of the operational limitation. At one point in his
testlmony the elder Richey admitted that he had watered a 700-foot
area in J uly, and in the course of his testimony his son boasted that
on one occasion after he had been put in charge of the grading,® he put
in a 1,500-foot stretch of roadway from Chinle to Nazlini Bridge
in 4 da,ys There then ensued the following colloquy between him
and his own lawyer:

- Q Neow, were you permitted to put-in 1,500 feet at that tune‘*

‘A Yes.. We were working 1,500 feet-at that stretch.

Q I thought you were never permitied to * * * :

A We Worked it without his knowledge when he wasn’t there (refferrmg to
nghton)

The Board must conclude that the appellant was not pre] udlced by
the imposition of the roadway limitation.

' As for the appellant’s other excuses, it must be obvmus from what
Ilas a,lready been said about the character of the appellant’s watering
equ1pment that, if indeed there were any spots where three times the
amount of. water-teasonably needed for compaction was applied, it
must have resulted from the failure of the valves of the water trucks
‘to close when sufficient water had already been applied, or from other
inechanical causes for which the appellant itself was responsible.
Tndeed, ‘the contention of the Richeys that Knighton perversely di-
‘rected them to apply excessive quantities of water strains credulity,
for it is'difficult to understand why the construction engineer would
‘want the appellant to apply unneeded water for which the Bureau

20 The following entry is contained in Knighton's diary under date of June 26, 1958:
“Passing through the job, I found that Mr. Richey had again stretched out his work over
about half a mile. .Mr. Rousseau (he was one of the inspectors) was allowing him to
continue dn this manner I stopped the  spread out operatlon and ‘had h1m niove hls
equ1pment ‘back into a Workable area.’’

1 He testified that thls occurred a.bout tlde middle of July but Knighton’s dxary entry for
August 14 and hiS report of. August 18 iudicate that 1t was about the mlddle of August
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would have to pay, especially when there was such a shortage of water.
The contracting’ officer found that, using accepted engineering esti-
mates of 25 gallons of water per ton in constructing the base and sub-
base and 80 gallons of water per cubic yard of embankment, the
appellant should have used in handling the material involved 5,526
M. gallons of water. ~Actually, the appellant used 5,291.5 M. gallons
of water. These figures, upon which no doubt is cast by the record,
are hardly consistent with the appellant’s second excuse based upon
the contention bhat it was required to apply excessive amounts of
water. :

The contracting officer somewhat misundérstood the appellant’s
third excuse based upon the contention that it was entitled to an
extension of time of 30 days because a teamsters’ strike had delayed
the replacement of a broken pile on the Nazlini Bridge. - He reasoned
that since the pile had been broken on August 14, 1958, and had been
replaced on August 19, 1958, there could not have been a delay of 30
days due to the teamsters’ strike which began on August 11, 1958,
in the Western States and ended on September 17, 1958. While it
is true that the broken pile was replaced within 5 days, the appellant
had only the precise number of piles which it needed, and hence had
to order another pile to replace the one that was driven on August
19, and it was the delivery of this substitute pile that was delayed
by the strike. The contracting officer also found, however, that the
breaking of the plle on August 14 had no effect in delaymg the appel-
lant’s operations in constructing the Nazlini Bridge, the cause. of the
delay being attributed by him rather to the inadequacy of the appel-
lant’s equipment. '

It was Philip Richey who testified at the hearing with. respect to
the incident of the broken pile, since he was at the time also in charge
of the bridge work. According to him, the cause of the breaking of
the pile, as determined by an examination made by him and the in-
spector, was “a ridge ef small knots about half an inch in diameter
mathed around.” It is not apparent how, if the appellant’s supplier
furnished it with a defective pile, it could be said to be free of fault.
In any event, the testimony of the witness must be rejected because:
it is contrary to contemporaneous entries in the inspector’s report and
in Knighton’s diary,*? which 1ndlca,te that, the appellant was at fault
in driving the pile.

Philip Richey also testified tha,t' the substitute pile was ordered as
soon as the pile broke on August 14, and that it was driven the day
.. 21t is true that the inspector’s report is merely negative; although the breaking of the
pile is mentioned in his report, nothing is said of any examination of the pile by him and
Richey, nor is any opinion expressed concerning the cause of the breakage. However,
in Knighton’s memorandum to Baker, dated August 18 (Exhibit 54), the breaking of the

pile is attributed to the failure of the contractor to predrill holes for the piling ‘in the fll,
and to proceed to drive it from there.
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after it was received on September 26. The supplier’s invoice for the

pile indicates that it was shipped by rail from Alameda, California,

~ on September 9 but it was, presumably, held up by the teamsters’
strike. It would have taken some time, of course, even in the absence -
of any strike, to obtain the substitute pile from California but the
record does not show how much time would have been necessary
for this purpose. It is also very doubtful that the substitute pile
was actually installed on September 27. Inspector Roberts’ report
for September 29 mentions the driving of the last pile on the Nazlini
Bridge on that day. Thus the appellant allowed 2 days to elapse
after receiving the substitute pile before driving it, although it was
far behind in all of its work.

Tt must be apparent that 80 days were not lost in obtaining the
substitute pile. Indeed, in testifying at the hearing, Philip Richey
scaled down the time claimed to have been lost to about 3 weeks. But
his own testimony, as well as.the record as a whole, fails to establish
that the appellant lost any appreciable amount of time as .a result of
the broken pile. While the lack of a single pile would, of course,
prevent the completion of the last bent of the Nazlini Bridge, it did
not, of course, prevent in general the erection of steel, and the per-
formance of concrete work on the bridge, quite apart from the doing
of many other items of work under the contract. Among these was
the construction of the Cottonwood Bridge. As the appellant had
only one. crane that could be used for pile driving, moreover, the
crane had to be moved from one bridge to the other, which was itself
a factor that was productive of delay. Inspector Roberts’ reports
show that. piles. were being driven on the Cottonwood Bridge on
September 4, 5, 6, and: 8, and that some time after this the. crane was
moved back to a point on the west abutment of the Nazlini Bridge.
But. the same. inspector’s reports also show that no work at all was
done on the Cottonwood Bridge on September 15, 16, 17,18, 922, and: 23,
and that there was no work at either the Nazlini or Cottonwood Brldoe
on September 13 and 24. Even if it be assumed for the sake of
argument that, despite the fact.that the broken pile was attributable
to. the appellant’s own. carelessness, the. appellant was entitled to an

_ extension of time as a result of the strike to.compensate for the delay—
whatever its duration—in securing the substitute pile, the Board
cannot. conelude from the record as a whole that the delay was a
material factor in the appellant’s operations, and contributed sub- =
stantially to its default.

The appellant’s fourth exeuse based upon the contention that it was
required to rework a stretch. of roadway three times is true'in peint
of fact but ignores the provisions of the specifications that justified

549466—60—2
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the actions taken by Knighton. This stretch of roadway was at a
point where the two projects on which the appellant was working
met, and the road curved there. The grade was raised at this point
but Article 5.3 of the Special Provisions, which dealt with allowable
deviations, provided: “On curves or at other places, where deemed
necessary by the Contracting Officer, the Contractor will be required
to widen and to superelevate the road bed or surface as staked.” After
the roadway here had been built to the first stakes, Knighton dis-
covered, however, that the survey crew, which had come from another
project, had set some of the stakes incorrectly, and changed them.
Restaking was also allowable under the terms of Article 5.5 of the
Special Provisions, and, insofar as it involved the movement of addi-
tional material, Knighton directed that the appellant be paid for the
same. He also testified at the hearing that the appellant did not lose
more than several hours as a result of these adjustments. The third
time that the appellant had to rework material in this stretch of
roadway, it had nobody to blame but itself. The material which it
spread here was too fine to meet specification requirements for screen-
ing, and the Bureau engineers by allowing the appellant to mix the
fine material, which they could have rejected altogether, with a coarser
aggregate were actually making a concession to the appellant.

- The record does not support the appellant’s fifth excuse based upon
the contention that it was not permitted to do any other work and
that most of its equipment was idled while it was completing the
fills adjoining the abutments of the Nazlini Bridge. What happened
was that on July 26, 1958, the appellant moved h1s equipment from
the intersection of bhe two projects covered by the contract without
finishing the work at the intersection, and when Knighton learned
from the appellant’s' foreman that it intended to stop work on the
bridge abutment fill and go to work on the section of road between the
bridge and Chinle, he merely invoked the provision of ‘Article 8.2
which prohibited the commencement of work on a new section of
roadway to the prejudice of work already started. If the appellant’s

operations were at all disrupted during this period, or if a good deal
of its equipment was rendered idle, it was due to the usual lack of
water and breakdown of equipment. At the hearing the elder Richey
seemed to complain also that Knighton made them get material for .
the fills from the bottom of the Nazlini Wash but the designation of
the source of borrow was clear]y a prerogatlve of the constructlon
engineer.

There is no more merit in the appellant’s sixth excuse based upon
the contention that the Government’s engmeermg services were in-
sufficient. The mere fact that the same engineering crew was used
on several adjoining jobs is without significance. There was nothing
in the specifications that required a separate engineering crew to be
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made available to the appellant. It is customary, moreover, to make
use of the same engineering crew on several adjoining projects, and
none of the other contractors who had to share the engineering serv-
ices complained. As for the appellant’s specific complaint that the
- staking lagged behind its work, Knighton’s diary and reports show -
that the opposite was true. There was one occasion when the survey
crew had some 2,000 feet of bluetops ahead of the appellant’s opera-
tions, and another occasion when the appellant delayed operations for |
a month after bluetops were set. There were two occasions also when
the appellant requested slope stakes, and then did virtually no work,
or no work at all, for approximately a month. There were also times
when the appellant’s own forces set stakes incorrectly.

- In testifying at the hearing, the appellant’s witnesses also referred
to a number of complaints which were not mentioned in its show- ’
cause letter to the contracting officer.’

i One of these complaints related  to an alleged delay in making
grade compaction tests:- Under date of June 11, 1958, Hugh Richey
wrote to the contracting officer, requesting that grade compaction
tests be made for several thousand feet of roadway (which, it stated,
had been completed) before the material dried out. The contracting
officer replied to this Jetter under date of June 24, stating that several
compaction tests had been made on .June 12 and 14, and that, since
these tests had been made in the layer of material at least 8 inches
below the top, the possible drying of material in the upper layer
could not affect the results of the tests. The contracting officer also
called the attention of the contractor to its use of an illegal roller in
compacting the material® and intimated that its complaint was only
a smoke screen to divert attention from the shortcommgs of its own
equipment. He concluded by stating: “It is not practical for the
Government to maintain compaction test equipment on your project
when the progress is so slow that these tests could only be made at
two or three week intervals.” The record does not support the con-
" tention that the grade compaction tests were improperly made, or
unreasonably delayed. At the hearing Philip Richey testified that
it 'was his recollection that the grade compaction tests were not made
until about J uly 10 but Knighton testified that the tests were made
in June, and it is apparent from the contracting officer’s letter of June
24 that such was indeed the case.

Another complaint made by the appel]ant’s witnesses at the hearing
was that the contracting officer ignored a request made by the appel-
lant to put on two shifts a day. This request was made by letter to
the Bureau dated September 17. Almost at the very commencement -

13 The roller was illegal because it did not conform to the weight and speed requirements
of the specifications.
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of operations, the contracting officer had granted permission to the
appellant to work 9 hours a day, 6 days a week, and knowing how
inadequate its operations had been, it requested additional informa-
tion concerning its plan to work two shifts in a letter dated September
29. Characteristically, the appellant never answered this letter, nor
supplied the requested information. It is needless to add, of course,
that the contracting officer was not bound to. accede to the appellant’s
request, since under Article 21.1 of the Special Provisions work was
limited to not more than 8 hours a day.

Finally, the appellant’s witnesses contended that they would have
been able to meet all of their financial obligations and to complete
the project without more than a month- or two of delay if only the
Bureau had made prompt payments under the September and October
estimates. The processing of the estimates required, of course, a
certain amount of time. If there was any delay, it was caused by the
fact that the appellant was late in submitting its payrolls. Even in
such a matter as securing payment for its work, the appellant could
not avoid delay! Nothing could better illustrate how massive and
total were the appellant’s shortcomings as a contractor.

CoNoLusioN
Therefore, the decision of the contracting officer, terminating the

appellant’s right to proceed under the contract because of its default
in prosecuting the work, is affirmed. :

Wiriam Srgacir, Member.
T concur:

Pavr. H. Gantr, Chairman.

CARL F. MURRAY AND CLINTON D. COKER
A-28188 Degided April 13, 1960 '

Mining Claims: Lands Subject to ,
Notices: of the location of mining claims on lands covered by lease issued
under the Recreation and Public Purposes Act are properly rejected be-
. cause such lands are not subject to mining location until the Secretary of
the Interior has adopted regulations permitting disposition of minerals
under the mining laws on such lands.

Recreation and Public Purposes Act
Land included in a reclamation withdrawal is subject to disposal under the
Recreation and Public Purposes Act.
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Carl F. Murray and Clinton D. Coker have appealed to the Secre-
tary of the Interior from a decision of the Acting Director of the
Bureau of Land Management dated June 16, 1959, affirming a decision
of the manager of the land office at Sacramento, California, dated
November 8, 1959, rejecting notices of the location of certain lode
mining claims in Placer County, California, which were offered for
filing pursuant to the act of August 11, 1955 (30 U.S.C., 1958 ed., sec.
621 et seq.).

The four claims were located in the N15 sec. 24, T. 13 N., R. 9 E.,
Mt. Diablo Meridian, for gold and other minerals on August 18, 1958,

- and copies of the location notices were offered for filing in the land
office on August 25, 1958, in attempted compliance with section 4 of
the act of August 11,1955, which reads as follows:

The owner of any unpatented mining claim located on land described in
section 2 of this Act [publicland withdrawn or reserved for power development
or power sites] shall file for record in' the United ‘States district land office of
the land district in which the claim is situated * * * within sixty days of
location as to locations hereafter made, a copy of the notice of location of the
claim * * * - (69 Stat. 683 ; 30 U.8.C., 1958 ed., sec. 623.)

The N4 NIl and NEYNWI sec. 24, T. 13 N, R. 9 E., Mt. Diablo
Meridian, were withdrawn for Power Project No. 866 on January
11, 1928, and for Preject No. 1964 on January 24, 1947.. Notwith-
standing the withdrawals, the land became open to mining location
on August 11, 1955, subject to the provisions of the authorizing act
of that date. Both withdrawals were vacated by order of the Federal
Power Commission (DA-919) .on February 18, 1957, as to the
NWLiNEL; only; subject, however, to section 24 of the Federal
Power Act (16 U.S.C., 1958 ed., sec. 818).

On September 19, 194:2 the NE%NVV% and the N%NE% sec. 24,
T. 13 N, R. 9 E,, ‘VIt Dlablo Meridian, were withdrawn, with other
land, for the Central Valley Project, American River Division. This
withdrawal was revoked on.March 11, 1958 (23 F.R. 1705). The
revocation order provided an order of priority for applying for the
restored land, giving first consideration to preference-right claims,
second consideration to applications filed by persons entitled to vet-
erans’ preference before 10 a.m. on April 11, 1958, and third, to valid
applications and selections under the monmineral public land laws
filed before 10 a.m. on July 11, 1958.  The order specifically provided
that the land would be open to location under the mining laws begin-
ning at 10 a.m. on July 11, 1958. :

The manager rejected the appellants™ notices of ‘mining location
because the land had been classified as suitable for recreational and
public purposes pursuant to the act of June 14, 1926, as amended (43



134 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [67 LD.

U.S.C., 1958 ed., sec. 869 ¢f seq.), on May 23, 1958, and on May 29,
1958, was leased to Western State Trail Ride, Inc., in response to its
application filed on February 10, 1958. Te pointed out that depart-
mental regulations, 43 CFR, 1954 Rev., 254.5(e), provide that leases
and patents issued under the act shall reserve to the United States all
minerals and the right to mine and remove them under applicable
law and regulations to be established by the Secretary of the Interior
and stated that the Secretary had not formulated such regulations.
The appellants contended on appeal to the Director of the Bureau of
Land Management that the recreational lease was a nullity because
the order of restoration of March 11, 1958, did not provide for such
leasing, but the Director answered this contention by pointing out
that such leases may be issued for withdrawn land, as well as land not
subject to withdrawal, so that it was not necessary that the priorities
established by the revocation order be observed in the leasing of
theland. '

On appeal to the Secretary, the appellants contend that the issuance
of the lease was improper because it was done in response to an ap-
plication which was filed before the reclamation withdrawal was
revoked and in derogation of the rights of those entitled to veterans’
preference.

In thus contending, the appellants are still assuming that public
land withdrawn for a particular purpose is unavailable for sale or
leasing under the Recreation and Public Purposes Act. The pro-
visions of section 2 of the act, which authorize the Secretary of the
Interior to sell or lease land “after due consideration as to the power

" value of the land, whether or not withdrawn therefor” (43 U.S.C.,
1958 ed., sec. 869-1) indicate clearly the intent of the Congress that
at least some withdrawn lands are to be subject to the terms of the act.
In addition, section 1 specifically provides for disposal by sale or
lease of lands withdrawn in aid of a function of a Federal department
or agency other than the Department of the Interior, or of a State,
Territory, county, municipality, water district, or other local govern-
mental subdivision or agency with the consent of such agency (43
U.S.C., 1958 ed.,sec. 869 (c) ). '

The exception in section 1 of land withdrawn in aid of a function
of the Department of the Interior is not to be interpreted as indicating
that lands withdrawn in aid of a function of this Department are not
subject to disposal under the act. There is no basis in reason or in the
legislative history of the act for concluding that Congress intended
that all lands withdrawn for other agencies should, with their consent,
be subject to disposal under the act but that lands W1thdrawn for this
Department should not be subject to disposal: It is readily apparent
that Congress excepted in section 1.lands withdrawn for this. De-
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partment simply because disposals under the act are to be made by
the Secretary of the Interior and there would be no point in saying
that he could make such disposals only with his own consent.

As a matter of departmental policy, the Bureau of Land Manage-
ment does not proceed with recreational or public purpose sales or
leases without. the consent of the Interior agency having jurisdiction
of the land to be affected thereby. Accordingly, in this instance, the
Bureau of Land Management consulted both the Bureau of Reclama-
tion and Federal Power Commission. The Bureau of Reclamation
gave its consent by letter dated March 6, 1958; the Federal Power
Commission, by letter dated May 14, 1958. Thus the Bureau of Land
Management was fully empowered to issue the lease and its action in
doing so would have been proper had the reclamation withdrawal re-
mained in effect. The appellants are correct in assuming that an
application. filed before. the revocation of a reclamation withdrawal
could not have been considered if the revocation had been necessary
to make the land available for leasing but incorrect in assuming that
the revoecation of a withdrawal is necessary before an application for
sale or lesse under the Recreation: and Pubhc Purposes Act can be
allowed. ’ :

- The lease was issued before the provision of the revocation order °
for opening of the land to mining location on July 11, 1958, became
effective. The lease reserved to the United States all mineral deposms
in the leased lands and the right to mine and remove the same under
applicable laws and regulations to be established by the Secretary of
the Interior, as required by the statute (43 U.S.C., 1958 ed., sec.
§69-1). In ﬁhng their location notices, the appel]ants were chz-.u ged
with notice of the departmental regulation which provides:

i .Any minerals subject to the leasing laws reserved to the United States in the
lands patented or leases [sic] under the terms of the act may be disposed of to
any qualified person under applicable laws and regulations. TUntil rules and
regulations are issued, other minerals are not subject to disposition or to pros-
pecting except by an authorized Federal agency. (43 CFR, 1954 Rev., 254.14.)
Thus they might have applied for mineral rights in the land-under the
mineral leasing laws. -But they did not rLttempt to acquire such
rights; they ﬁled notices of the location of mining claims valuable for
gold, which is not a leasable mineral, and thus ‘brought themselves
Within the requirement of the régulation for issnance of rules and
regulations as a condition precedent to disposition of the mineral
claimed by them. Under a regulation with substantially identical
provisions (43 CFR, 1954 Rev., 1958 Supp., 257.16), the Department
held that land lmder lease 1ssued pursuant to the Small Tract Act
(48 U:S.C., 1958 ed., secs. 682a-682e) is not open to mining location.
The Dmdge Oorpomtzon,ﬁél I.D. 368 (1957). The same conclusmn is
required in this case.
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the acting Director of the
Bureau of Land Management is affirmed.

Epmunp T. Frrrz,
Deputy Solicitor.

FREDERICK J. ZILLIG v. VERNON M. MILBURN
A-28334 Decided April 18, 1960

Applications and Entries: Relinquishment—Homesteads (Ordinary): Re-
lingquishment—Rules of Practice: Private Contests—Contests and
Protests

Where a relinquishment of a homestead entry and an affidavit of contest”
against the same entry are filed simultaneously, the latter must be -dismissed
because the relinquishment takes effect immediately, extinguishes the entry,
and leaves the contest nothing upon which to act.

Applications and Entries: Relinquishment—Homesteads (Ordinary) : Re-
quishment—Rules of Practice: Private Contests—Contests and Protests

‘Where a relinquishment of an entry is filed after an affidavit of contest has
been filed against the same entry but before the entryman has been given
actual or constructive notice of the contest, it'is to be conclusively presumed
that the relinquishment was caused by the contest unless it can be shown
that the afiidavit of contest was not good and sufficient, that the contest
charge was not true, that the contestant was not a qualified applicant, or
that the land is not subject to the contestant’s application.

Applications and Entries: Rehnqulshment-—l{omesteads (Ordinary) : Re-

linquishment

A telegram filed in the land office stating that the entryman relinquishes his
entry is a “written relinquishment” within the meaning of the section 1 of -
the act of May 14, 1880.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Frederick J. Zillig has appealed to the Secretary of the Interior

from a decision dated November 19, 1959, of the Acting Director of
the Bureau of Land Management which affirmed the rejection by the
manager of the Boise land office of his private contest against recla-
mation homestead entry, Idaho 08931, of Vernon M. Milburn.
. Milburn’s homestead entry was allowed on January 28, 1958. On
May 20, 1958, the manager extended to January 28; 1959, the time
within which the entryman was required to establish residence on his
entry (48 U.S.C., 1958 ed., sec. 169). On January 28, 1958, Milburn
sent a telegram to the prO]ect superintendent, Umted States Bureau
of Reclamatlon, Burley, Idaho, which stated :
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Please be advised that by my own free will I hereby relinquish my right to a
farm unit under public notice No. 48 Minidoka Project to US Bureau of Reclama-
" tion. Letter confirming this follows.

Upon receipt of the telegram the project superintendent telephoned
the manager and informed him of the relinquishment. On the same
day he mailed the telegram to the Boise land office. It arrived the
following morning and was stamped as having been received at 10 a.m.,
January 29, 1959. ‘At exactly the same time Zillig and two other
persons ﬁled contest complaints against the entry.

On February 5, 1959, the land office received a letter from the entry-
man restating the language of his telegram. This letter, too, had
been sent to the project superintendent and by him to the land office.

In a decision dated March 24, 1959, the manager summarily dis-
missed all the contests on the ground that it was established by de-
partmental decisions that where a relinquishment and contest are
filed simultaneously, the entry expires at the same time the affidavit of
contest is filed, so that the latter finds no entry to contest.

Upon appeal, the Acting Director held that the act of May 14, 1880,
as amended (43 U.S.C., 1958 ed., sec. 185), gives a preference right
only to a contestant who has procured the cancellation of the entry;
that the contestants had not procured the cancellation of the entry;
and that the contests were properly dismissed because none of the
contestants had earned a statutory pT eference right by procuring the
cancellation of the entry.

Of the three contestants, Zillig alone appealed to the Secretary.
The other two, by failing to appeal, are deemed to have acquiesced
in the decision of the Acting Director and have lost whatever rights
their contest affidavits gave them. Charles D. Edmonson et al., 61
L.D. 855 (1954).

In his appeal, Zillig contends that the entry was not relinquished
until February 5, 1959, when the letter from the entryman was re-
ceived at the land office, that the relinquishment was filed because the
entryman had learned that the contest was to be filed, that the contest
‘was filed before the entry was relinquished, and that it was, therefore,
error to dismiss the contest.

The act of May 14, 1880, supra, which gives a successful contestant
a preference right of entry, provides:

In all cases where any person has contested, paid the land-office fees, and
procured the canecellation of any * * * homestead * * * entry, he shall be
notified by the register of the land office of the district in which such land is
situated of such cancellation, and shall be allowed thirty days from date of such
notice to enter said lands: * * % [218tat, 141.]

The Acting Director held that there was no evidence that-Zillig’s.
contest had procured the cancellation of the entry and that he could
not therefore avail himself of the right granted by the statute.
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The Acting Director’s ruhno 18 concerned with the situation where
a relinquishment is filed after a contest has been filed, which is not
the case here. Even so, the Acting Director’s ruling is not in accord
with previous rulings of the Department. After the passage of
the act of May 14, 1880, the Department considered many cases in-
volving the rights of a contestant Where a rehnqmshment was filed
after a contest had been brought. After a series of decisions in
which several aspects of the problem were considered,® the Commis-
sioner of the General Land Office, with the approval of the Assistant
Secretary, in Circular 225, dated April 1, 1913 (43 L.D. 71), set out
the rules to be followed in adjudicating such conflicts in the future.
Upon codification of the departmental regulations, the circular ap-
peared in the regulations as sections 220.1-220.6 of 43 CFR, Part 220.
The paragraph pertinent to the facts in this appeal read as follows:

(a) Where a good and sufficient affidavit of contest has been filed against an
entry and no notice of contest has issued on such affidavit, or, if issued, there is
no evidence of service of such notice upon the contestee, if the entry should be
relinquished the manager will immediately note the cancellation of the entry
upon the. records of his office. In such cases for purposes of administration a
presumption will obtain that the contest induced the relinquishment and the
manager will at once so notify the contestant and that he will be-allowed to
make entry accordingly. If the relinquishment is accompanied by the appli-
cation of another than the contestant, the manager will at once advise the ap-
plicant of the pending contest and of the presumptiye preference right there-
under, and that should the contestant in the exercise of such right make timely
application for the land, showing himself duly qualified, said right can only be
avoided on a showing that the contest charge was not true, or that-the con-
testant is not a qualified applicant, or that the land is not subject to- his
application. Should the contestant apply for the lands, showing himself duly
qualified, within the preference-right period, and the intervening applicant file
request for a hearing, with his corroborated affidavit as to the facts above stated
in avoidance of a preference right in the contestant, within 20 days after the
filing of the contestant’s application, hearing will be had, after at least 30 days’
_notice to all interested parties, upon the issues thus presented, the intervening
applicant having the burden of proof, The contestant must pay all costs of the
testimony as to the truth or falsity of the contest charge, and upon any other
issue each party must pay the cost of taking the direct examination of his own
witnesses and the cross-examination on his behalf .of other witnesses. 43 CFR,
1954 ed., 220.3(a).

This paragraph makes it clear that where a rehnqulshment is ﬁled
after a contest has been filed, it is to be conclusively presumed that the
relinquishment, was caused by the contest unless it can be shown that
the affidavit of contest was not “good and sufficient,” or that the contest
charge was not true, or that the contestant was not a qualified appli-
cant, or that the land is not subject to his application. In other words,
if a contest has been filed before the relinquishment, the former can-
not be dlsmlssed solely on the oround that it dld not mduce the latter.

1 ¢rook v. Carroil, 37 LD 518 (1909) ; Stock v.. Hermtm et al., 39 L.D. 165 (1910) ;
Instructions, 39 L.D, 217 (1910) s Smith v." Woodford, 41 L.D, 606 (1913).
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Green v. Bochelle; Villnave, Intervener, 55 1.1. 105 k(1934) ; Doy v.
COutshall, 48 LD, 365 (1921).

Part 220 was revoked by Clrcula,r 1950 (21 F.R. 1860) as. part of
the revision of the Department’s regulations on practice, and the regu-
lations which originated in Circular 225, supre, were omitted in the
revision. However, the fact that there is no longer a regulation
dealing with conflicts ‘between contests and relinquishments does not
mean that the rules the Department worked out in its decisions over
so long a period and adhered to for over 40 years are no longer to be
followed. They represent a fair and reasonable solution to what was
once a common problem and although the occasions for applying them
have declined, their soundness has not.

Therefore, Zillig’s appeal should not have been disposed of on the
'ground that his contest had not induced the filing of Milburn’s re-
linquishment and the cancellation of his entry. '

However, the manager’s rejection of Zillig’s affidavit of contest
should have been affirmed for the reasons stated in his decision. As
‘the manager pointed out, it is well established that where a relinquish-
ment is filed simultaneously with a contest, the relinquishment takes
effect immediately, extinguishes the entry, and leaves the contest
nothing upon which to act.  Weatherspoon v. Doyle et al., 42 L.D.
117 (1913) ; Giltner v. Huestis ¢t al. 14 L D. 144 (1892) ; Lee v. Good-
manson,4 1.1, 363 (1886).

The appellant contends that the telegram was an insufficient re-
linquishment. - The statute requires only that the homesteader shall
file a “written relinquishment” (sec. 1 of act of May 14, 1880, as
amended; 43 U.S.C., 1958 ed., sec. 202). A telegram is a “written
document” (Snyder & Blankfard-Co..v. Farmers Bank of T'ifton, 16
A. 2d 837, 840 (Md. 1940))-and it is filed when received at the la,nd
office (E’m'l O. Hartley et al., 65 1.D. 12 (1958) ).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior -(sec. 210.2. 2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Acfmg Director is affirmed,
as modlﬁed

: EpMUND T Frirz,
Deputy Solicitor.

_ 'BLANCHE W. SWEENEY
A-28202 Decided April 14, 1960

0il and Gas’ Leases: App11cat1ons——01l and Gas' Leases Lands SubJect to

An oil and gas lease offer is properly: reJected where ‘the land ‘applied for

is covered by outstanding leases even though such leases may have been
improperly extended.
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Administrative Practice

A decision of -a land office manager is presumed to he operative during the
entire day on which it is rendered and fractions or parts of days are not
considered in determining the effective time of such a decision since the
hour of day the decision is rendered is not noted or made a matter of
record.

AFPEAL FROM THE BUREAU OF LAND MANAGEMENT

Blanche W. Sweeney has appealed to the Secretary of the Interior
from a decision of June 16, 1959, by the Acting Director of the Bureau
of Land Management affirming a decision of August 18, 1958, by the
manager of the Cheyenne land office rejecting Mrs. Sweeney’s oil
and gas lease offer, Wyoming 067796, covering 1,920 acres of land in
Carbon County, Wyoming (80 U.S.C., 1958 ed., sec. 226).

The appellant’s offer, filed on August 1, 1958, was rejected because
all of the lands applied for were covered by outstanding oil and gas
leases! The outstanding leases had their origin in leases Cheyenne
073217 and 073217(B) and Wyoming 032751, the terms of which
would have expired on July 31, 1958. As a result of partial assign-
ments of undivided record title interests in each of the three leases,
filed on July 28 and 29, 1958, all of the leases were extended by the
manager for a 2-year term from August 1, 1958, and so long there-
after as oil or gas is produced in paying quantities pursuant to section
30(a) of the Mineral Leasing Act, as amended (30 U.S.C., 1958 ed..
sec. 187a).2 '

The Acting Director’s decision agreed with the appellant’s con-
tention that the leases were improperly extended for the reason that
the assignments of July 28 and July 29, 1958, did not segregate the
leases since less than a full interest in a portion of the land covered
by the leases was assigned. However, the Acting Director held that
even though the extension of these leases was improper, the fact that
outstanding leases covered the land and when the appellant’s offer was
filed required the rejection of the offer (&, M. Young, Jr., Mary K.
Sivley, A-27640 (January 80,1959}, and casesthere cited).

The partial assignment of Cheyenne 073217 (D) from 073217(B)
(see footnote 2) was approved and both leases were continued by a

1The leases were listed as Cheyenne 073217, Cheyenne 073217 (B), Cheyenne 073217
(C), and Wyoming 082751(A). '

2 Wyoming 032751(A) was created by an assignment filled July 28; 1958, of all the
assignor’s undivided interest in part of ihe land included in Wyoming 082751.

Cheyenne 073217(C) was created by an assignment filed July 28, 1958, of all the
assignor’s undivided interest in part of the land included in Cheyenne 073217,

Cheyenne 078217(B) had been created by an -assignment from Cheyenne 073217(A),
effective June 1, 1956. On July 29, 1958, an assignment was filed of an undivided interest
in part of the land in Cheyenne 073217 (B) and the assigned interest was designated as
Cheyenne 073217(D). The manager’s -decision of August 18, 1958, thus- should have
Tisted 078217 (D) -as being. in conflict with appellant’s offer as well as 073217 (B).

:
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decision of August 1, 1958, the date on which the appellant’s offer
was filed. It is presumably this decision to which the appellant
refers in asserting that the manager’s decisions purporting to con-
tinue the leases were rendered after the filing of her application at
10 a.m. on the same day and that, consequently, the lands in those
leases were available for leasing when her application was filed.?

As a matter of administrative practice, the hour or the time of-
day when decisions in the land office are rendered is not noted or
made a matter of record. In such circumstances, fractions or parts
of days are not considered and a decision is regarded as effective
during the entire day upon which it is rendered (cf. Humble Oil &
Befining Company, 64 LD. 5 (1957) ; Rolph 7. Richards, 52 1.D.
336 (1928)). There is no reason for following a different rule in
this case. Accordingly, the manager’s decision of August 1, 1958,
is presumed to have been effective prior to the filing of the appellant’s
offer at 10:00 a.m., and the rejection of the appellant’s offer was.
required because the lands were included in outstanding leases during
all of August 1,1958 (Joyce A. Cabot et al, 63 1.D. 122 (1956)).

None of the other matters asserted on this appeal presents a basis
for modifying the decisions rejecting the appellant’s offer.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Acting Director of the
Bureau of Land Management is affirined.

Epmounp T. Frirz,
Deputy Solicitor.

UNITED STATES v. S.M.P. MINING COMPANY
A-28220 Decided Apri 19, 1960
Mining Claims: Mill Sites _
A millsite claim is properly declared invalid where the claim is not occupied
or used for mining or milling purposes.
Mining Claims: Mill Sites
A vague intention to use or occupy land embraced in a millsite claim for
mining “or milling purposes at some time in the future is not sufficient
to comply with' the requirements of section. 2337 of the Revised Statutes
for obtaining a millsite.
-8 The remaining assignments weére approved by decisions of July 29, 1958, which clearly
antedate the filing of the @ppellant’s offer.
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Mining Claims: Mill Sites
Where land located as a millsite is not being used for mining and milling
purposes at the time a patent for it is applied: for, the applicant must show
- occupation by improvement or otherwise sufficient to evidence an intended.
use of the claim in good faith for mining and milling purposes and where
the only improvement on a claim is an excavation useful only if a projected
mill is built on adjoining claim, the requirement of the statute has not
been met.
Mining Claims: Mill Sites—Mining Claims: Determination of Validity
Where the Government brings chargés against a millsite claim alleging that
no present use or occupation of the claim for mining purposes is being
made, and a primae facie case iy established in support of the charge, the
burden shifts to the claimant to show compliance with the provisions of

the statute.
APPEAYL, FROM THE BUREAU OF LAND MANAGEMENT

Pursuant to a protest brought by the Forest Service, United States
Department of Agriculture, in July, 1957, contest proceedings were
brought against the Roy C Mill Site (or Roy C Dump Mill Site)
for which patent application Washington 01331 had been filed. The
charge was that the millsite was not presently being used for mining
or milling purposes. The mining company answered the complaint,
denied the charge, and asked that the contest be dismissed.

A hearing on the contest was held before a hearing examiner of
the Bureau on October 8, 1957. By a decision dated November 19,
1957, the hearing examiner held the millsite claim to be null and
void for the reason that use and occupancy of the claim for mining
and milling purposes had not been demonstrated. The company
thereupon appealed to the Director of the Bureau of Land Manage-
ment, who, through the Acting Director, afirmed the hearing exam-
ner in a decision dated June 16,.1959. The company has now
appealed to the Secretary of the Interior.

At the hearing the testimony developed that the millsite claim
contains no buildings other than a latrine used in connection with
a cabin located just outside the boundary of the millsite (Tr. 5);*
that in 1954 an excavation consisting of bulldozed cut approximately
100 feet long, 40 feet wide, and 10 feet deep was dug on the mill-
site (Tr. 34) ; that the millsite wag located in 1953 (Tr. 39) in con-
nection with the Roy C. Lode Claim, a claim located on October 30,
1918 (Tr. 30); that at the time of the hearing mining operations
were not. being conducted on the mining claims for which the com-
pany plans to use the millsite (Tr. 43) ; and that the company’s plan
was to use the-millsite as a dump:for tailings from a mill to be
located on the Independence Mill Site, an adjoining patented millsite
location also owned by the company (Tr. 47, 65-67). '

1The reference is to the transcript of the hearing on October 8, 1957,
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On the basis of these facts the Acting Director concluded that the
Roy C Mill Site was null and void.

Section 2337 of the Revised Statutes (30 U.S.C., 1958 ed., sec.
42) provides:

‘Where non-mineral land: not contiguous-to the vein or lode is used or occu-
pied by the proprietor of such vein or lode for mining. or milling purposes,
such non-adjacent surface-ground may be embraced and ircluded in an appli-
cation for such vein or lode, and the same may be patented therewith, sub-
ject to the same preliminary requirements as to survey and notice as are
applicable to veins or lodes; but no-location made of such non-adjacent land
shall exceed five acres, and payment for the same must be made at the same
rate as fixed by sections 21-24; 26-28, 29, 80, 83-48, 50-52, and -71-76 of this
title for the superficies of the lode. The owner of a quartzmill or reduction-
works, not owning a mine in connection therewith, may also receive a patent
for his millsite, as provided in th1s section.

In Charles Lennig, 5 L. D. 190 (1886), the Depmrtment stated that—

The second clause of this section manifestly makes the right to. patent a
mill site-dependent upon the existence on the land of a quartz-mill or reduc-
tion-works. But the terms of the first clause are more comprehensive. Under
them it is not necessary that the land be actually a “mill-site.” They make
the use or occupation of it for mining or milling purposes the only pre-
requisite to a patent. The proprietor of a lode undoubtedly ‘‘uses” non-
contiguous land “for mining -or milling purposes” when he hasg a quartz-mill
or reduction-works upon. it, or when in any other manner he employs. it in
connection with mining or milling’ opera_tmns “For example, if ' he ‘uses it
for depositing “tailings” or storing ores, or for shops or houses for his work-
men, or for collecting water to run his quartz-mill, I think it clear that he
would be using it for mining or milling purposes. I am also of opinion that
“oceupation” for mining or milling purposes, so far as it may be distinguished
from “use” is something more than mere naked possession, and that it must
be evidenced‘by outward and visible signs of the applicant’s good faith. The
manifest purpose of Congress was to grant an additional tract to a person:
who required or expected to require it for use in connection with his lode;
that is, to one who needed more land for working his lode or reducing the
ores than custom or law gave him with it.. Thercfore, when an applicant is
not actually using the land, he must show such an occupation, by improve-
ments or otherwise, as evidences. aw intended use of the tract -in. good faith
for mmmg or milling purposes. [Emphasm, added.]

The only evidence offered by the. appellant to substantiate the va-
lidity of its claim are statements made at the hearing to the effect that
the millsite claim wé/Z be used in connection with a mill. o be. erected
on the Independence. Mill Site for the storage of tailings and residue
from-the mill when ore is removed, from the nearby clalms Thus, all
of the test1mony refers solely to prospective use of the tract. But the
facts- are that the plan to which the appellant refers has never been
acted upon, no mill has been constructed -on the. Independence Mill
Slte and the necessary drillings on the millsite to determine whether.
he :site is. suitable for the erectmn of a mill have never been
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- made. The only work done has been to make some borings to deter-
mine where the top soil is (Tr. 72).

The appellant has not satisfled the requirement of either use or oc-
cupation of the millsite as set out in the Zennig case. Since none of
the mining claims are being operated, it is clear that the appellant is
not using the land for mining and milling purposes. The only evi-
dence of its occupation of the land is the excavation. However, the
excavation is useful only in conjunction with a mill, which the appel-
lant intends to locate on the adjoining millsite. At the time of the
hearing, the mill had neither been built nor its position fixed. In the
circumstances, I cannot find that there is anything more than a vague
intention to use the land at some time in the future. This is not enough
to satisfy the statute. United States v. William Herron and John
Herron, A-27414 (March 18,1957).

As stated in Lindley On Mines,3d ed., sec. 523 :

A millsite is required to be used or occupied distinctly for mining or milling
purposes in connection with the lode claim with which it is associdted. The
requirement of the statute plainly contemplates a function or utility intimately
associated with the removal, handling or treatment of the ore from the véin or
lode. Some step in or directly connected with the process of mining or some
feature of milling must be performed upon, or some recoghized agency of opera-
tive mining or milling must occupy, the millsite at the time the patent therefor
is applied for to come within the purview of the statute.”

27 Alaske Copper Co., 32 L.D. 128, 131 ; Hard Cash Millsite, 34 L.D. 325.

In Hudson Mmmg Company, 14 L.D. 544 (1892), the Department
stated:

The act clearly contemplates that at the time the application for patent is
made, and the entry allowed,; the land in question is used or oeccupied for min-
ing or milling purposes The act does novt contemplate the performance of con-
ditions subsequent, or the future compliance with law. No mill site entry
should be allowed unless it is shown that the conditions of the law have been
comphed with®

The appellant; as the party. seeking a gratulty from the Govern-
ment, must assume the burden of showing that it has complied with
the terms of applicable mining laws, and where, as here, the appel-
lant’s compliance with the applicable law is challenged by the Govern-
ment and a primae facie showing is made that the claim is invalid,
the burden then shifts to the appellant to show that the claim is valid.
Foster v. Seaton, 271 F. 2d 836 (1959).

It is my conclusion that the appellant has failed to sustain the
burden of showing such present occupation or use of the millsite
claim at the time ‘of the application for patent as would satisfy the
requirements of section 2837 of the Revised Sta,tutes, supra, and that
the claun is therefore invalid.

2 See also United States v. Langmade and. Mzstler, 52 L.D., 700 (1929) ; United States

v. d7nold J. Reinartz, A~-25808 (April 25, 1950); Solicitor’s opinion M-86451 (July 22,
1957). .



1451 Co CLARENCE S, MILLER -~ winanisy 145
 April 20, 1960 ‘

The appellant has raised other objections to the Acting Director’s
decision, which are effectively answered by it and need not be repeated
here.-

Accordingly, the appellant’s patent application was properly
rejected.

Therefore, pursuant to the authomty delegated to the Solicitor by
the Secretary of the Interior (seec. 210.2.2A (4)(a), Departmental
Manual; 24 F.R. 1348) the decision of the Acting Director, Bureau
of Land Management, is affirmed.

» Epvono T. Frrrz,
Deputy Solicitor.

CLARENCE S. MILLER
A-28215 " Dedided April 20,1960

Grazing Permits and Licenses: Cancellation and Reductions—Trespass:
Measure of Damages ' ;
A grazing licensee who répeatedly and willfully grazes his cattle and horses
in trespass upon the public domain is properly subjected to disciplinary
-action consisting of assessmient of damages and reduction of the grazing
privileges of his base property.
Grazing Permits and Licenses: Cancellation and Reductions—Trespass:
Grenerally : :

‘Where grazing pr1v1leges are reduced for grazing trespass, the reductmn
attaches to the base property and not only to the trespasser’s grazing
privileges.

Grazing Permits and Licenses: Caneellatlon and Reductions—Rules of l’ra.c-
tice: Evidence—Trespass: Generally

The fact that a grazing licensee has repeatedly been assessed and has paid
damages for prior grazing frespasses may be considered in determining
whether the most recent trespass was willful. .

Grazing Permits and Licenses: Generally—Rules of Practice: Hearings—
Public Records

Where a party - desiring to inspect departmental records neither follows.
the procedure set up in the applicable regulation nor requests the hearing
examiner to issue a subpoena for them, it is proper for the hearing exam-
iner to refuse to dismiss grazing trespass charges on the ground that the
rarty was denied an opportunity to inspect the records.

Grazing Permits and Licenses: Cancellation and Reductions—Trespass:
Measure. of Damages

An offer to pay monetary damages in lieu of a reduction of grazing privileges
imposed for a willful trespass will be rejected because the Federal Range
Code does not provide for monetary penalties and the reduction of grazing
privileges is a more suitable punishment for the willful trespass.committed.

549466—60-——3
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Clarence S. Miller has appealed to the Secretary of the Interior
from a decision dated June 23, 1959, of the Director of the Bureau
of Land Management which aﬁirmed a decision of a hearing exam-
iner finding that Miller had grazed certain cattle and horses on the
Federal range in trespass and reducing by 20 percent the grazing
privileges attributable to Miller’s base property pursuant to section
3. of the Taylor Grazing Act (48 U.S.C., 1958 ed., sec. 315b). The
hearing examiner also ordered that no grazing license or permit be
issued to Miller until he paid the sum of $596, the commercial value
of .the forage consumed by Miller’s animals in trespass computed at
the rate of $2 per animal unit month for 298 aum’s. Miller did not
set out this finding as an error in either his appeal to the Director
or to the Secretary, nor did he direct any portion of his briefs to it.

The facts are fully stated in the hearing examiner’s opinion and
need not be repeated. It is sufficient to say that the hearing examiner
found that Miller had willfully permitted 256 cattle to graze in tres-
pass upon the Federal range from February 1, 1958, to March 4, 1958,
and 8 horses from February 1, 1958, to Febmary 28, 1958

. On March 17, 1958, Miller was served with a notice requiring him
to appear before a hearing examiner on April 22, 1958, to show cause
why his license should not be reduced or revoked or renewal denied
and satisfaction of damages made for violation of the Federal Range
Code for Grazing Dlstmcts 43 CFR, 1958 Supp. . 16112 (B, (¢),
and (e).t ,

~Miller- contends that the Director erred in refusmg to dismiss the
proceedmgs because of the refusal of the Bureau to make available
to him portions of its records-in accordance with a request made by
his counsel on the afternoon before the trial.

- As the Director pointed out, Miller did not attempt to follow the
Department’s regulation, 43 CFR 2.2 (a) and (b), whieh sets out
the procedure for determining whether departmental records are to
be made available to persons outside the Department. Therefore
he cannot complain that the documents were not made available to
him before the hearing. At the hearing the hearing examiner in-
formed his counsel that a subpoena would be isswed, on counsel’s -
request, for the files he desired. (Transcript p. 5.) It appears that
Miller did not apply for a subpoena.

In somewhat similar circumstances it has been held that where a
party appearing before an administrative agency does not contest the
validity of the agency’s rule relating to the production of documents
and makes no effort to follow the procedure set out in the rules, al-
though there is sufficient time to do so, it is not error for the hearing

143 CFR 161.12(e) was slightly amended by Circular 2010, 24 F.R, 263.



1451 : CLARENCE S. MILLER 147
April 20, 1960

examiner to-refuse to direct that the docnments be produced. Na-
tional Labor Relations Board v. Adhesiwe Products Corporation, 258
F. 2d 408, 406 (2d Cir. 1958) ; Mohawk Refining Corporation v. Fed-
eral T'rade Commission, 263 F. 2d 818 (3d Cir. 1959).

Here Miller had a period of 5 weeks between notice and hearing to
obtain access to whatever departmental files he desired. He made no
attempt to inspect them until the afternoon before the hearing and
then at the hearing did not adopt the hearing examiner’s sxiggestion
that he ask for a subpoena

Accordingly, it was not error for the hearing examiner to deny
Miller’s motion that he dismiss the proceedings against him.

Furthermore it appears that the documents Miller desired were re- -
ports made by grazing officers of the Bureau of Land Management
on the count they had made of the number and location of the animals
in trespass (Tr. 5). These officers testified at the hearing and were
subject to thorough cross-examination. The only purpose of their tes-
timony was to establish the fact and amount of the trespass. Miller
made little or no attempt to deny either of these matters and, indeed,
has not directed any of his appeals to the amount of the trespass dam-
ages computed by the hearing examiner. Therefore the refusal to
allow him to see the range officers’ preliminary reports dealing with
matters as to which there is no real conflict cannot be deemed to have
"been prejudicial to Miller. '

Miller next urges that it was error to find the trespass willful and
to hold that it was not necessary for the hefu"mg examiner to find it
willful in order to justify a reduction in grazing privileges.

Since the hearing examiner plainly found the trespass willful, it is
not necessary to consmler the second contention. As to the first, I find
that, although Miller offered evidence that the trespass was not will-
ful, the record as a whole amply supports the conclusion that it was.

For example, the testimony of Miller and his witnesses demon-
strates at the very least that no determined effort was made to control
the number of cattle on the range (Tr. 132, 152, 154, 183). In addi-
tion, Miller had been served with one or more notices of trespass and
paid damages in 1950, 1952, 1953, 1955, 1957. In 1955 and 1957 the
charges alleged 200 or more cattle had been grazed in trespass. It is
well established that, where willfulness is an issue, evidence of other
similar transactions is admissible as bearing on knowledge or intent.?

Finally Miller argues that it was error to reduce his grazing privi-
leges by 20 percent and to hold that reduction applied to his base
property rather tha,n to his individual license.

2 Federal Trade Commission v. Cement Institute et al., 333 U.S. 683, 704-706 (1948):
Williams et al. v. United States, 199 F. 24 921 (5th Cir.) : Stroud v. United States. 199
. 2d 923 (528 Cir.) ; United States v. Stirone, 262 F. 24 571, 575——077 (Sd Cn 1958) :
Wigmore Evidence (3d ed.) §300-302, 367.
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Considering the frequency and extent of Miller’s trespass, a 20
percent reduction in his grazing privileges is plainly warranted.

As to the remaining contention, as the Director pointed out, the
regulation provides for reduction in grazing privileges for violations
of its terms (43 CFR, 1958 Supp., 161.12, 161.12(e) (2)).*> To make
this penalty effective it must be imposed on the privileges attached
to the base property (43 CFR, 1958 Supp., 161.6(e) (12)). -

However, T believe that it is unnecessary to reduce permanently
the privileges attached to Miller’s base property and that adherence to
the grazing code can be achieved by a less severe penalty. Accord-
ingly, the grazing privileges attached to Miller’s base properties will
be reduced by 20 percent for a period of 5 years. Cf. J. Leonard
Neal, 66 LD, 215 (1959). ‘

While the appeal was pending, the appellant submitted an offer -
to pay monetary damages in lieu of the damages assessed and the
reduction of grazing privileges. This offer is rejected, first, because
the Federal Range Code does not now provide for the assessment of
a monetary penalty for willful trespass (48 CFR, 1958 Supp.,
161.12(e) (2) ) and, secondly, because a reduction in grazing privileges
is deemed to be a more suitable punishment for the offense committed.

Therefore, pursuant to the: authority delegated to the Solicitor-by:
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental
Manual; 24 F.R. 1348), the decision of the Director of the Bureau
of Land Management is affirmed as modified. :

Epmoxp T. Frrrz,
Deputy Solicitor.

APPEAL OF WESTINGHOUSE ELECTRIC CORFORATION
IBCA-182 Decided April 20, 1960 |

Contracts: Appeals
A request for reconsideration will be denied when: it raises immaterial ques-
tions, or merely chillenges inferences whichiwere reasonably drawn :from

the evidence by the Board.
BOARD OF CONTRACT APPEALS

Counsel for the appellant has filed a motion requesting reconsidera-
tion by the Board of its decision of March 16, 1960, rejecting its claim
in the amount of $7,143.67, based upon its replacement of a shunt
reactor which failed upon being energized. The reactor was one of
three which had been purchased for the Granite Falls Substation of
the Missouri River Basin Project, Bureau of Reclamation.

8 Qee fn. 1, sSupra.
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~ In its decision, the Board held that the appellant had the bu1 den of
proving that the failure of the reactor was attributable to a fault of
the Government. - It also held, however, that even if the burden of
proving the probable cause of the failure of the reactor was on the
Government, it had succeeded in establishing by a clear preponderance
of the evidence that the most probable cause of the failure of the re-
actor was a defective weld.

The request for reconsideration is based on three grounds. The
first ground appears to be that the Board has misconceived the sub-
stantive question presented by the appeal. The argument with refer-
ence to this ground is rather difficult to follow, and it has been made,
apparently, into a framework for a more elaborate discussion of the
conditions of the sale than the appellant originally undertook. The
arguments are, however, essentially the same as those orginally ad-
vanced, and have already been considered and rejected by the Board.
The appellant seems to think that the substantive question on which
the rights of the parties have been made to depend by the Board is
what caused the reactor to burn when the real question is whether the
reactor was defective when it was delivered. The appellant goes so
far as to imply even that what the Board referred to in its decision as -
a defect is the damaged condition which resulted from the burning at
the time the reactor was energized. There is no foundation for this -
supposition. In discussing the causes of the failure of the reactor,
the Board was necessarily considering causes which must have existed
prior to the failure of the reactor, which would include causes existing
prior to delivery. Since the appellant concedes that it would be re-
sponsible for the failure of the reactor if it was defective when
delivered, and the Board has found that it had a defective weld when
delivered, the appellant’s theoretical conceptions of the requirements
of the contract would hardly seem to be material.

The second ground on which reconsideration is requested is that the
Board wrongly held that the burden of proof was on the appellant.
The appellant here argues at length that its conclusion is not sup-
ported by the cases on which it is supposed to rest. The Board does
not propose to undertake a reanalysis of the cases because it would be
- pointless, and for two reasons. In the first place, the cases are only
guidelines; none of them is precisely in point, and the question of the
burden of proof, which is always admittedly difficult, must be re-
solved in terms of general principle rather than by matching prece-
dents. In the second place, the Board’s decision did not rest only on
the ground that the appellant had the burden of proof. The Board
also held that the Government must prevail even if it had the burden
of proof. Thus the only.crucial question is whether the Government
sustained the burden of proof, and the Board held in its decision that
it had sustained the burden.
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The third ground on which the appellant seeks reconsideration is,
to be sure, that the Board’s conclusion that the Government proved
by a preponderance of the evidence that cause of the failure of the
reactor was a defective weld is not supported by substantial evidence.
But, as the appellant expressly admits “the inferences to be drawn
from the evidence must, at least within reasonable limits be left to
the Board,” and the same goes for the weight to be accorded to the
evidence. The appellant offers no new evidence but merely reiterates,
for the most part, the contentions in its post-hearing brief. It even
refuses to abandon its “mouse” theory, although, clearly, it was vir-
tually abandoned by its own expert at the hearing. If there is any
novelty in the appellant’s present argument it is the great stress which
is now put on the report of the Bureau’s factory inspector who denom-
inated the appellant’s’ workmanship as “good,” and sent his report
to the Bureau for review. Considering that there was also an “ex-
cellent” rating, the qualified “good” rating can hardly be regarded
-as very enthusiastic. The appellant seems to entertain the wholly
unfounded conviction that the inspector was an eyewitness who was
present during every minute of the manufacturing process, and could
see even within the helium shield as the welding was done, and that
his report is better evidence than the opinions of the Bureaw’s highly
qualified engineers. The appelhnt has converted the factory 1nspec~
tor’s rather diﬁ‘ident opinion into the only “direct evidence” in the
case—this characterization appears at least four times in the course
of the argument—even though it conceded prior to the hearing with
full knowledge of the contents of the factory inspector’s report that
there was no direct evidence in the case. Thus, it declared in its
reply to the statement of the Government’s position: “It appears,
both from the outcome of these tests (tests of the circuit breaker and
examination of the damage) and from the absence of any other dérect
evidence that any determination of the cause of the failure will have
to be based mainly on circumstantial evidence” (emphasis supplied).

Accordingly, the request for reconsideration is denied.

Wririam Szacue, Member.
Paou H. Gaxrtr, Chairman.

APPEAL OF STUDER CONSTRUCTION COMPANY

IBCA-117 Decided April 21, 1960

Contracts: Delays of Contractor

A contractor engaged in clearing and grading a recreatiohal area in Yellow-
stone National Park was not entitled to an extension of time for perform-
ance by reason of additional clearing and other work when it breached its
contract by not completing all of the work in the scheduled construction
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season and henee, encountered other contractors which increased the diffi-

culties of its work, and the contracting qﬁicer did allow a 30 days’ exten-

sion of the time which may have been intended to cover additional clearing

work. ) ’ E AR T M
Contracts: Additional Compensation—Contracts: Protests

A contractor engaged in clearing and grading a recreational area in the
Yellowstone National Park was not entitled to additional compensation
for alleged extra moves in connection with its operations when the evidence
is conflicting as to the number of the moves ; the circumstances under which
they were made are not clear; the moves may have been necessary because
of the failure of the contractor to coordinate his operations with those
of other contractors; and the contractor failed to protest against the actions
requiring the additional moves.

BOARD OF CONTRACT APPEALS

- The Studer Construction Company of Billings, Montana, has filed

" @ timely appeal from a decision of the contracting officer in the form
of a letter dated February 1, 1957 denying its request for an exten-
sion of time and additional compensation in connection with its
performance of Contract No. 14-10-243-186 with the National Park
Service, hereinafter designated as the Service.

The contract, which was dated August 1, 1955, and incorporated
the General Provisions of U.S. Standard Form 23A (March 1953),
provided for the grading and drainage of roads, parking areas, and
walks at Canyon Cabin Area, Yellowstone National Park, Wyoming.
The work was somewhat more particularly described in Section IV,
paragraph 1, of the specifications as follows:

The work to be performed under these specifications shall congist of clearing
{where required) and grading of roadways, parking areas and walks and the
installation of COMP pipe draing with metal end sections or drop inlets as
shown on the drawings.

There were 15 separate items of work listed in the contract bid sched-
ule, and- on the basis of the estimated quantities stated therein the
contract price was $79,397.2

1 No reasons were given by the contracting officer for his decision in this letter, nor
were any findings of fact made by him. In a memorandum dated October 31, 1957, the
Board requested, therefore, that such findings be made by him, and they were duly issued
by him under date of March 4, 1958. In making the request, the Board allowed the
appellant a period of 30 days from the receipt by it of the findings to file exceptions
‘thereto, and to request a hearing for the purpose of taking testimony, if a hearing was
desired. TUnder date of April 2, 1958, the appellant filed a second notice of appeal from
the findings, which the Board will consider as its exceptions. However, although the
appellant filed a brief in support of ifs second appeal, it did not request a hearing for
‘the purpose of taking testimony, contenting itself with attaching to its brief affidavits
of its clearing subcontractor and surveyor.

2 However, the contracting officer was expressly empowered to increase or decrease the
quantities, or omit any listed item entirely, provided that the total cost of the work was
not increased or decreased by more than 25 percent.
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It was provided in Section III, paragraph 1, of the specifications,
that the contractor was to commence the contract work within 15 days
of receipt of notice to proceed, and was to complete the entire work
within 90 calendar days thereof. Paragraph 2 of the same section
of the specifications made provision for the payment of liquidated
damages in the amount of $50 per calendar day in the event that the
contractor should fail to complete the work within the allotted time.
Paragraph 6 of the same section of the Spemﬁcatlons reqmred that
before beginning any work the contractor submit to the contracting
officer a written program of construction in sufficient detail to enable
the contracting officer to judge the adequacy of the contractor’s opera-
tions, and to anticipate conditions which might retard the progress
of the work, and the contractor was not to commence work until
the program of construction had been approved in writing by the
contracting officer.

To emphasize further the importance of the time element, Section
IV, paragraph 2 of the specifications also provided as follows:

The Contractor shall program his work so-as to complete the project within
the 1955 construction season. A contract for water and sewer utility lines
to serve this area will be awarded at approximately the same time as this road
contract. It will be the responsibility of the successful bidders to cooperate
and prograiu their work in such a manner that both contracts can be accom-
plished this construction season.®
_ Thus, it was not only contemplated thatall-of the contract work would
be completed within 90 days of receipt of notice to proceed but that it
wowld be completed within the 1955 construction season.

Notice to proceed was received by the contractor on August 27, 1955,
and the final date for completion of all work under the contract be-
came November 25, 1955. Due to the onset of adverse weather con-
ditions, however, all work was suspended for a period of 242 days
from October 26, 1955, to June 25, 1956,% and this suspension post-
poned the final date of completion to July 24, 1956. The time for
completion was further extended by a period of 30 days to August 23,
1956, by Change Order No. 2, dated September 1, 1956. The work
was finally completed on October 24, 1956, and because of the 62
days’ delay in completing the work the contractor was assessed liqui-
dated damages at the contract rate in the amount of $3,100.

The appellant appears to have been rather slow and vacillating in
advancing claims against the Government, and to have behaved in an

8 This provision of the specifications only particularized the general .obligation imposed
on the contractor by Clause 11.of the General Provisions of the Contract, headed “Other
Contracts,”” to cooperate with any other eontractors who wmight hold contracts for -
additional work.

¢ The right to suspend the work bhecause of conditions unfavorable to its prosecutlon or
because of the failure of the contractor to perform any provisions of the contract was ex-
pressly reserved to the contracting officer by Section IIT, paragraph 6-of the specifications.
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- anomalous fashion in negotiating change orders. On August 9, 1956,
it accepted Change Order No. 1, dated August 6, 1956. This change
order made only a very minor adjustment in the work-—the lowering

-of asteel water line at an estimated cost of $100—and it was accepted
by the appellant, although it expressly provided that no additional
time for performance of the contract work would be allowed. Yet
under date of September 1, 1956, the appellant’s office manager wrote
to the Service as follows:

Reference change order No. 1, Mr:. Studer requested that I write you con-
cerning the change order and notify you that he intends to ask for an extension
and change order No. 1 will be included in that request for extension of time
along with the other reasons for the delay in finishing the job.

Changs Order No. 2 was also dated- September 1, 1956, but 1t was not
actually transmitted to the appellant until October 2 1956. It in-
creased item 1 (Unclassified Excavation), item 10 (6” Perforated
Corrugated Metal 