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PREFACE
This volume of Decisions of the Department of the Interior covers
the period from January 1, 1957, to December 31, 1957. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.
The Honorable Fred A. Seaton served as Secretary of the Interior
during the period covered by this volume; Messrs. Clarence A. Davis
and 0. Hatfield Cilson served successively as Under Secretary;
Messrs. Fred G. Aandahl, 0. Hatfield Chilson, Roger C. Ernst, Royce
A. Hardy, Ross L. Leffler, and Felix E. Wormser served as Assistant
Secretaries of the Interior; Mr. D. Otis Beasley served as Admninistrative Assistant Secretary; and Messrs. J. Reuel Armstrong and Elmer
F. Bennett* served successively as Solicitor of the Department of
the Interior. Mr. Edmund T. Fritz served as Acting Solicitor from
April 26, 1957, to May 21, 1957.
This volume will be cited within the Department of the Interior
as "64 I. D."

Secretaryof the Interior.

*Mr. Elmner P. lEennett was appointed Solicitor on. May 21, 157, and this volumne is
published under his direction.
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Elson, William C. (6 L. D. 797); overruled, 37 L. D. 330.
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Fort Boise Hay Reservation (6 L D.
16) ; overruled, 27 L. D. 505.
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Gates-,v. California and Oregon R. R.
Co. (5 C. L. O. 150) ; overruled, 1 L.

D.' 336.
Gauger, Henry (10 L. D. 221); overruled, 24 L. 13.81.
Gleason v. Pent (14 L. D. 375; 15 1.1D.
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Grinnell v. Southern Pacific R. R. Co.
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overruled, 2813. 1. 572.
Hausman, Peter A. C. (37 L. D. 352);
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Heinzman et al. v. Letroadec's Heirs et
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- 36); overruled, 37 L. D. 715.
La Follette, Harvey M. (26 L. D. 453)
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29 L. D. 480.; 301L. D. 382.
*Nickel, XJohn R. (9 L,. D. 388) ;- overruled, 41 L.D. 129. (See 42 L. D. Opinion A. A. 0. (35 L. D. 277); vacated, 36 L. D.342.
313.)
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Papina v. Alderson (1 B. L. P. 91),
modified, 5 L. D. 256. :
Patterson, Charles E. (3 L. D. 260) ;modified, 6 L. D. 284, 624.
Paul Jones Lode (28 L. D. 120) ; modified, 31 L. D. 359.
Paul . Wiseman (21 L. D. 12) over; ruled, 27 L. D.-522.X
Pecos Irrigation and Improvement Co,
(15 L. -D. 470) ; overruled, 18 L. D,
168, 268.
Pennock, Belle L. (42 L. D. 315); vacated, 43 L. D. 66.
Perry v. Central Pacific R. H. Co. (39
L. D. 5) ; overruled so far as in confiet, 47 L. D. 304.Phebus, Clayton (48 L. ID. 128); overruled so far as in conflict, 50 L. D.
281.
Phelps, W. L. (8 C. L. O. 139) overruled, 2 L. ID. 854.X
Phillips, Alonro (2 1L. D. 321); overruled, 15 L. D. 424.
Phillips v. Breazeale's Heirs (19 L. D.
573) ; overruled, 39 L. D. 93.
Pieper, Agnes C. (35 L. D..459); over
ruled, 43 L. D. 374.
Pierce, Lewis W. (18 L. D. 328) ; vacated, 53 I. D. 447; overruled so far
as in conflict, 59 I. D. 416, 422.
Pietkiewicz et al. v. Richmond (29 Li
1). 195); overruled, 37 L. D. 145.
Pike's Peak Lode (10 L. D. 200),; overruled in part, 20 L. D. 204.
Pike's Peak Lode (14 L. D. 47) ; over-ruled, 20 L. D. 204.
Popple, James (12 L. D. 433); overruled, 13 L. D. 588.
Powell, D. C. (6 L. D. 302); modified,
15- L. D. 477.
Prange, Christ C., and William C.
Braasch (48 L. D. 448); overruled
so far as in conflict, 60 I. D. 417, 419.
Premo, George (9 1. D. 70).. (See 39
L. D. 162, 225.)
Prescott, Henrietta P, (46 . D. 486) Pace v. Carstarphen et al. (50 L. D.
overruled, 51 L. D. 287.
:
Pringle, Wesley (13 L. D. 519).; over=369) ; distinguished, 61 I. D. 459.
ruled, 29 L. D. 599.
Pacific Slope Lode (12 L. D. 686); overruled so far as in conflict, 25 L. D. Provensal, Victor H. (30 L. D 616):;
518.overruled, 35 L. D. 399.

Opinions of Solicitor, September 15,
1914, and-February 2, 1915, overruled, September 9, 1919 (D. 43035,
May Caramony).
(See 58 I. R. 149,
154-156.)
Opinion of Solicitor, October 31, 1917
(ID. 40462); overruled so far as inconsistent, 58 I. D.; 85, 92, 96..
Opinion of Solicitor, February 7, 1919
(D. 44083) ; overruled, November- 4,
1921 (M. 6397). (See 58 I. ID. 158,
160.)
Opinion-of Solicitor, August 8, 1933 (M.
27499) ; overruled so far as in confliet, 54 I. D. 402.
Opinion of Solicitor, June 15, 1934 (54
*I. D. 517) ; overruled in part, Feb. 11,
1957 (M. 36410).
'Opinion of- Solicitor, May 8, 1940 (57
I. D. 124) ; overruled in part, 58 I. D.
562, 567.
Opinion of Acting Solicitor,. June 6,
1941 overruled so far as inconsistent,
60 I. D. 333.
Opinion of Acting Solicitor, July 30,
1942; overruled so far as in conflict,
58 I. D. 331. (See 59 I. D. 346, 350.)
Opinion of Solicitor, August 31, 1943
(M. 33183) ; distinguished, 58 I. D.
726, 729.
Opinion of Solicitor, May 2, 1944 (58
I. D. 680) ; distinguished, 64 I.-D. 141.
Opinion of Solicitor, March 28, 1949 (M.
35093) ; overruled in part, 64 I. ID. 70.
Opinion of Solicitor, Jan. 19, 1956, (M.
36378); overruled to extent inconsistent, 64 I. D. 58.,
Oregon and California R. R. Co. v.
,Puckett (391L. D. 169) ; modified, 53
I. D. 264..
Oregon Central Military Wagon Road
Co. v. Hart (17 L. D. 480); overruled,
18 L. ID.543.
Owens et al. v. State of California (22
1L.D. 369); overruled, 38 L. D. 253.
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tPrue, Widow of Emanuel' (6 L. D. 436); .St. Clair, Prank (52 L. D. 597); modi* vacated, 33 L. D. 409.
fied, 53 I. D. 194.
Pugh, FP.M., et al. (14 L. D. 274); in *St. Paul, Minneapolis and Manitoba
. effect vacated, 232 U. S. 452.
Ry. Co. (8 L. D. 255) ;imodified, 13
L. D. 354. (See 32 L. D. 21.)
Puyallup Allotments (20 L. D. 157)
modified, 29 L. ID. 628.
St. Paul, Minneapolis and Manitoba
Ry. Co. v. Hagen (20 L. D. 249);
Ramsey, George L., Heirs of Edwin C.
overruled, 25 L. D. 86.
Philbrick- (A. 16060), August 6, 1931, St. Paul, Minneapolis and- Manitoba
-unrepprted; recalled and vacated, 58
Ry. Co. v. Fogelberg (29 L. D. 291);
I. D. 272, 275, 290.
vacated, 30 L. D. 191.
Itancho Alisal (1 L. D. 173); overruled, Salsberry, Carroll (17-L. D. 170) ; over5 L. D. 320.
ruled, 39 L. D. 93.
Rankin, James D., et al. (7 L. D. 411); Sangre de Cristo and Maxwell' Land
overruled, 35 L. D. 32.
Grants (46 L. D. 301)'; modified, 48
Rankin, John M. (20 L. D. 272); reL. D. 88.
versed, 21 L. D. 404.
Santa Fe Pacific R. R. Co. v. Peterson
(39 L. D. 442); overruled, 41 L. D.
Rebel Lode (12 L. D. 683); overruled,
:20L. D. 204; 48 L. D. 523.
383.
"-Reed v. Buffington (7 L. D. 154) ; over- Satisfaction Extension Mill Site (14 L.
ruled, 8 L. D. 110. (See 9 L. D. 360.)
D. 173). (See 32 L. D. 128.)
Regione v. Rosseler (40 L. D. 93); va- .*Sayles, Henry P. (2 L. D. 88); modicated, 40 L. D. 420.
fied, 6 L. D. 797. (See 37 L. D. 330.)
Reid, Bettie H., Lucille 1H. Pipkin (61 Schweitzer v. Hilliard et al. (19 LI. D.
I. D. 1); overruled, 61 I; D. 355.
294) ; overruled so far as in conflict,
Rialto No. 2 Placer Mining Claim (34
26 L. D. 639.
* L. D. 44); overruled, 37 L. D. 250. Serrano v. Southern Pacific R. R. Co.
(6 C. L. 0. 93); overruled, 1 L. D.
Rico Town Site (1 L. D. 556) ; modified,
5 L. D. 256.
380.
Rio Verde Canal Co. (26 L. D. 381)
Serry, John J. (27 L. D. 330); overruled so far as in conflict, 59 I. D.
vacated, 27 L. D. 421.
Roberts v. Oregon Central Military - 416, 422.
Road Co. (19 L. D. 591); overruled, Shale Oil Company. (See 55 I. D. 287.)
Shanley v. Moran (1 L. D. 162); over31 L. D. 174.
Robinson, Stella G. (12 L. D. 443)
ruled, 15 L. D. 424.
Shineberger, Joseph (8 L. D. 231);
overruled, 13 L. D. 1.
overruled, 9 L. D. 202.
Rogers,- Fred B. (47 L. D. 325); vaSilver Queen Lode (16 L. D. 186);
cated, 53 I. D. .649.
Rogers, Horace B.' (10 L. D. 29); overoverruled, 57 I. D. 63.
ruled, 14 L. D. 321.
Simpson, Lawrence W. (35 L. D. 399,
Rogers v. Atlantic & Pacific R. R. Co.
609); modified, 36 L. D. 205.
(6 L. D. 565) ; overruled so far as Sipchen v. Ross (1 L. D. 634) ; modiin conflict, 8 L. ID. 165.1
fied, 4 L. D. 152.
*Rogers v. Lukens (6 L. D. 111); over- Smead v. Southern Pacific R. R. Co.
ruled, 8 L. D. 110. (See 9 L. D. 360.) * (21 L.D. 432); vacated, 29 L. D.
Romero v. Widow of Knox (48 L. D.
135.
32); overruled so far as in conflict, Snook, Noah A., et al. (41 L. D. 428);
overruled so far as in conflict 43 L.
49 L. ID. 244.
D. 364.
Roth, Gottleb (50 L. D. 196); modiSorli v. Berg (40 L. D. 259) ; overruled,
fled, 50 L. D. 197.
Rough Rider and Other Lode Claims
42 L. D. 557.
(41 L. D. 242, 255); vacated, 42 L. Southern Pacific R. R. Co. (15 L. D.'
ID. 584.
460) ; reversed, 18 L. D. 275.
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Southern Pacific R. R. CO. (28 L. D.
281) ; recalled, 32 L. D. 51.
'Southern Pacific R. R. Co. (33 L. D.
He 89) ; recalled, 33 L. D. 528.
Southern Pacific R. R. Co. v. Bruns (31
L. D. 272) ; vacated, 37 L. D. 243.
South Star Lode (17 L. D. 280) overruled, 20 L. D. 204; 48 L. D. 523.
. R.
Spaulding v. Northern Pacifie
Co. (21 L. D. 57); overruled, 31 L.
D. 151.
Spencer, James (6 L; D. .217); modifled, 6 L. D. 772; 8 L. D. 467.
Spruill, Lelia May (50 L. D. 549)
overruled, 52 L. D. 339.
Standard Shales Products Co. (52 L.

D. 522); overruled so far as in confict, 53 I. D. 42.
State of California (14 L. D. 253)
- vacated, 23 L. D. 230.
'State
of California (15 L. U. 10)
overruled, 23 L. D. 423.

-

State of California (19 L. D. 585) ; vacatdd, 28 L.

-

. 57.

State of California (22 L. D. 428);
overruled, 32 L. D. 34.
State of California (32 L. D. 346); vacated, 50 L. D. 628. (See 37 L. D.
499 and 46 L. D. 396.)
State of California (44 L. D. 118)
overruled, 48 L. D. 98.
State of California (44 L. L. 468);
overruled, 48 L. D. 98.
State of California v. Moccettini (19
L. D. 359); overruled, 31 L. D. 335.
State' of California v. Pierce (3 C; L.
' 0. 118); modified 2 L. D. 854.
State of California v. Smith (5 L. D.
543) * overruled so far as in conflict
18 L. D. 343.
State of Colorado (7 L. D. 490); overruled, 9 L. D. 408.
State of Florida (17 L. D. 355) ; reversed, 19 L. D. 76.
State of Florida (47 Li. D. 92, 93)
overruled so far as in conflict, 51 L.
-

P.-291.'

ANDZ
MODIFIED CASES
:::

:

.

i:

t

-

-f:

'State of Louisiana (47 L. D. 366);
overruled so far as in conflict, 51
L D. 291.
State of Louisiana (48 L. D. 201);
overruled so far as in conflict, 51 L.
D. 291.7
State of Nebraska (18 L. D. 124);
overruled, 28 L. D. 358.
State of Nebraska v. Dorrington (2
C. L. L. 467) ; overruled so far as in
conflict, 26 L. D. 123.
State of New Mexico (46 L. D. 217);
overruled, 48 L. D. 98.,
State of New Mexico (49 L.: D. 314);
overruled, 54 I. D. 159.
State of Utah (45 L. D. 551); overruled,48 L. D. 98.Heirs of v.- Cunningham:
*Stevenson,
(32 L. D. 650) ; overruled so far as in,
conflict, 41 L. D. 119. (See-43 L.D.
196.)
Stewart et al. v. Rees et al. (21 L. D.
446)-; overruled so far as in conflict,
29 L. D. 401.
Stirling; Lillie L. (39 L. D. 346) ; overruled, 46 L. D. 110.
Stockley, Thomas J. (44 L. D. 178, 180);
vacated, 260 U. S. 532. (See 49 L. D.
460, 461, 492.)
Strain, A. G. (40 L. D. 108); overruled
so far' as in conflict, 51 L. D. 51.
Streit, Arnold (T-476 (Ir.)), Aigust
26, 1952, unreported ; overruled, 62
I. D. 12.
Stricker, Lizzle (15 L. D. 74); overruled so far as in conflict, 18 L. D.
283.
Stump, Alfred M., et al. (39 L.; D. 437);
vacated, 42 L. D. 566.
Sumner v. Roberts (23 L. D. 201) ; overruled so far as in conflict, 41 L. D.
173.
Sweeney v. Northern Pacific R. R. Co.
(20 L. D. 394; overruled, 28 L. D.
174.
'Sweet, Eri P. (2 C. L. 0. 18); overruled, 41 L. D. 129. (See 42 t.D.

'State of Louisiana (8 L. D.:126); modiSweet6 v. Stevenson (2 B. L. P. 42);
fied, 9'L. D.'157.
State of Lbuisiana (24 L. -D. 231) ; vaoverruled so far as in donflict, 3 L. D.
248.
cated, 26 L. D. 5.
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Taft, v. Chapin (14 L. D. 593); overruled, 17 L. D. 414.
Taggart, William M. (41 L,, D. 282);
overruled,' 47 L. I). 370.
Talkington's Heirs . Hempfiing (2
L. D. 46) ; overruled, 14 L. D. 200.
Tate, Sarah J. (10 L. D. 469); overxiuled, 21 L. D. 211.
Taylor, Josephine, t a1. (A. 21994),
June 27, 1939, unreported; overruled
so-far as in conflict 59 I. D. 258, 260.
Taylor v Yates et al. (8 L. D. 279)
reversed, 10 L. D. 242.
-*Teller, John C. (26 L. D. 484); overruled, 36 L. P. 36. (See 37 L. D.
715.)

Thorstenson, Even (45 L. D. 96) ; overruled so far as in conflict, 47 L. D.
258.
Tieck is.t'McNeil (48 L. D. 158) modi* fled, 49 L. D. 260.
* Toles v. Northern Pacific RY. CO. et al.
(39 Ii. D. 371) ; overruled so far as in
conflict, 45 L. D. 93.
Tomkins, H. H: (41 I. D. 516); over- ruled, 51 L. D. 27.
Traganza, Mertie C.. (40' L. D. 300);
overruled, 42 L. D. 612.
Traugh v. Ernst (2 L. D. 212); overruled, 3 L. D. 98;
Tripp v. Dumphy (28 L. D. 14) ; modified, 40 L. D. 128.Tripp v. Stewart (7 C. L. 0. 39) ; modified 6 L. P. 795.

Tucker v. Florida Ry. & Nav. Co. (19
L. D. 414); overruled, 25 I. D. 233.
Tupper v. Schwarz (2 . D. 623); overruled, 6 L.ID. 624;
Turnerv. Cartwrlght (17 L. . 414);
modified, 21 L. D. 40.
Turner v. Lang (C. L. 0. 51); modified, 5 L. D. 256.
Tyler, Charles (26 L. D. 699); overruled, 35 L. D. 411.

;
*' If

Ulinv. Colby (24 I. D. 311) overruled.
35 L. D. 549.
Union Pacific B.R. Co. (33 I. D. 89);
recalled, 33 L. D. 528.
United States . Bush (13 L. P. 529)
overruled, 18 L. D. 441.

Xmrs

United States v. Central Pacific By. Co.
(52 L. D. 81) ; modified, 52 I. . 235.
United States b. ndana (18 L. D. 1,61),;
i
modified, 28 L D. 45.
United States v. Keith V. O'L'aery et al.
i
(63 I. D. 341) ; distinguished, 64 I. D.
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210, 369.

United States v. M. W. Mouat et al.: (60
I. D. 473) ; modified, 61 I. D. 289.
Utahl, State of (45 Ia. P. 551); overruled, 48 L. D. 98.

i

Veatch, Heir of Natter (46 L. D. 496)overruled so far as in conflict, 49'
L. D. 461. (See 49 L. D. 492 for ad-A
herence in part.)

Vine, Jaines (14 I. D. 527); modified,
14 L. D. 622.
Virginia-Colorad6 Pevelopnimnt Corp.
(53 I. D. 666) overruled so far as
in conflict, 55 I. P: 289.
t a1. v brr et al.
Vradenburg'd Hefr
P
(25 L. D. 323); overruled, 38 IaD.
253.

Wagoner v. Hanson (50 L. D. 355);
overruled, 56 1. P. 325- 328.
Wahe, John (41 t. P.' 127); modified,
41 L. P. 637.
Walker v. Prosser (17 L. P. 85) reversed, 18 L. D. 425.
Walker v. Southern Pacific R. R. Co.
(24 L. D. 172); overruted, 28 L. D.P
174.
Waiters, David (15 L. D. 136 ; O- voked, 24 L. Di.58.
Warren s. Northern; Pacific B. B. Co.
(22 L. P. 568); overruled so far as
in conflict, 49 I. P. 3 1.
Wasmund v. Northern Pacific R. B. Co.
(23 I. D. 445) ; vacated, 29 L. P. 224.
Wass m. Milward (5 L. D. 349); no
longer followed. (See 44 L. D. 72
and unreported case of Ebersold v.
1918,
25,
Dickson, a September
D-36502.)
Waterhouse, William W. (9 I. D. 131)
overruled, 18 L. D. 586.
Watson, Thomas E. (4 L. D. 169); recalled, 6 Ia. D. 71.
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Weathers, Allen ., Frank N. Hartley
(A-25128), May 27+ 1949, unreported; overruled in-part, 62 I. D. 62.
Weaver, Francis D. (53 I; D. 179);
overruled so far as in conflict, 55
- I. D. 290.
Weber, Peter (7 L. D. 476); overruled,
9 L. D. 150.
Weisenborn, Ernest (42 L. D. 533);
overruled, 43 L. D. 395.
Werden v. Schlecht (20 L. D. 523)
overruled so far as in conflict, 24
L. D. 45.
Western Pacific Ry. Co. (40 L. D. 411;
41 L. D. 599) ; overruled, 43 L. D. 410.
Wheaton v. Wallace (24 L. D. 100);
modified, 34 L. D. 383.
White, Anderson (Probate 13570-35)
overruled, 58 I. D. 149, 157.
White, Sarah V. (40 L. D. 630); overruled in part, 46 L. D. 56.
Whitten et al. v.; Read (49 L. D. 253,
*260; 50 L. D. 10); vacated, 53 I. D.
* : X 447. Wickstrom v. Calkins (20 L. D. 459)
modified, 21 L. D. 553; overruled,
22 L. D. 392.
Widow of Emanuel Prue (6 L. D. 436) *vacated, 33 L. D. 409.
Wiley, George P. (36 L. D. 305) ; modified so far as in conflict, 36 L. D. 417.

Wilkerson, Jasper N.; (41 L. D. 138) ;
overruled, 50 L. D.. 614. (See 42
L. D. 313.)Wilkins, Benjamin C. (2 L. D. 129);
modified, 6 L. D. 797.
Willamette Valley and Cascade Mountain Wagon Road Co. v. Bruner (22
L. D. 654); vacated, 26 L. D. 357.
Williams, John B., ichard and Gertrude Lamb (61 I. D. 31) ; overruled
so far as in conflict, 61 I. D. 185.
Willingbeck, Christian P. (3 L. D. 383);
modified, 5 L. D. 409.
Willis, Cornelius, et al. (47 L. D. 135)
overruled, 49 L. D. 461.
Willis, Eliza (22 L. D. 426) ; overruled,
26 L. D.436.
*Wilson v. Heirs of Smith (37 L. D.
519) ; overruled so far as in conflict,
41 L. D. 119. (See 43 L. D. 196.)
Witbeck v. Hardeman (50 L. D. 413);
overruled so far as in conflict, 51
L. D. 36.
Wright et al. v. Smith (44 L. D. 226);
in effect overruled so far as in conflict, 49 L. D.374.
Zimmerman v. Brunson (39 L; D. 319);
overruled, 52 L. D. 715.

NOTE.-The abbreviations used in this title refer to the following publications:
"B. L.,P ." to Brainard's Legal Precedents in Land and Mining Cases, vols. 1 and
2; "C. L., L." to Copp's Public Land Laws, edition of 1875, 1 volume; edition of
1882, 2 volumes; edition of 1890, 2 volumes; "C. L. O." to Copp's Land Owner,
vols. 1-18; "L. and R." to records of the former Division of Lands and Railroads;
"L. D." to the Land Decisions of the Department of the Interior, vdls. 1-52;
"I. D." to Decisions of the Department of the Interior, beginning with vol. 53.EDITOR-
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A-27393

Small Tract Act: Renewal of Lease
Where under the Department's regulations in effect at the time a small tract
lease is issued, the lessee is given a preferential right to renewal of his
lease upon timely application therefor, if it is determined that a new lease
should be issued, the preferential right must be recognized even though
the Department's regulations are later amended prior to the expiration of
the lease to impose additional conW 4ens for renewal and to eliminate the
preferential right to renewal.

Small Tract Act: Renewal of Lease
A preferential right to renewal of a small tract lease if any new lease is issued
granted under the terms of the lease is a contractual preference right which
must be recognized if any new lease is issued after the expiration of the
term of the existing.lease.

.Regulations: Applicability
Where a lease provides that it is issued subject to regulations issued pursuant
to a statute, in the absence of any other provision or indication to the contrary, the lease will be construed to incorporate only the regulations existing
at the time when the lease was issued and not any future amendment of the
regulations.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On April 18, 1950, a small tract lease was issued to Gilbert V. Levin
for a period of 5 years under the terms of the act of June 1, 1938, as

amended (43 T. 'S. C., 1952 ed., sec. 682a). Section 3 of the lease provided that the lessee could purchase the land leased on or after I rear
from the date of the lease, provided he had made the improvements
required by the terms of the lease. By section 4 of the lease the lessee
agreed to construct improvements, appropriate for the use for which
the lease was issud, which was as a cabin site.
On November 12; 1954, the manager of the Los At j
land office
tyej- a letter dated November 6,1954, from
K it.piaining'
lt
that approximately a year after obtaining his lease' he had changed
416046-57
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his employment and had moved to the District of Columbia; that he
had not surrendered his lease when he moved from California as he
intended to return to that State; and that due to lack of funds and
time for travel he had not been able to make the necessary improvements to the land in order to claim it, and would not be able to do so
before the lease expired on April 17, 1955. The lessee therefore requesteda renewal of his lease under section 2 of the lease.
Section 2 of the lease provided.:
The Lessee may apply for renewal of the lease, not more than 6 months nor
less than 60 days prior to the expiration thereof, and, if it is determined that
a new lease should be granted, will be accorded a preference right to a new
lease, for such term and upon such conditions as may be fixed.

By a decision dated January 13, 1955, the manager rejected the
application to renew the lease.' The lessee appealed from this decision to the Director of the Bureau of Land Management.
In a decision dated June 14, 1956, the Director affirmed the manager's decision. From this decision Mr. Levin has filed a timely appeal
to the Secretary of the Interior.
The Small Tract Act makes no specific provision for the; renewal
of leases issued under the act. Provision for the granting of renewals
is contained in the regulations issued b the Secretary pursuant to
the authority granted to him under the act. In his decision the Director, Bureau of Land Management, stated that the pertinent regulation relating to the renewal of the appellant's lease was 43 CFR,
1955 Supp., 257.15, which was in effect at the time the appellant's
lease expired. Paragraph (c) of this regulation provides in pertinent
part as follows:
(c) Where the land has been classified for lease and sale, renewals will be
approved only upon a satisfactory showing that the lessee's failure to meet the
requirements for sale of the tract is justified under the circumstances and that
nonrenewal of the lease would work an extreme hardship on the lessee.

It is very doubtful whether any of the statements made by the appellant in his appeals to the Director and the Secretary justify his
failure to apply for the sale of the tract. Certainly, the fact that the
appellant voluntarily chose to move from California to the District of
Columbia does not justify granting a renewal of the lease.
However, the regulation cited by the Director is not the regulation
in effect at the time the appellant's lease was issued to him. The regulation in effect at that time (April 18, 1950) provided:
Renewal of lease; preference rights. (a) The manager may act upon all applications t
6w leases. He may issue such renewal leases for periods not
There is no copy of the decision in the case file.
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exceeding five years, provided the land then is classified for the purpose specified
in the original lease.
(b) Upon the filing of an application for the renewal off a lease, not more than,
6 months or less than 60 days prior to its expiration, the lesseeor. his duly approved successor in interest will be awarded a preference right to a new lease,
upon such: terms and for such duration as may be fixed, if it is determined that
a new lease should be granted.
* *
(43 CFR, 1949 ed., 257.11.)
Section 2 of appellant's lease, quoted earlier was based upon this
regulation.
It will be observed that thisregulation is considerably different from
the regulation relied upon by the Director. Under the new regulation
(sec. 257.15 (c)), a lessee, in order to scure a renewal, must justify
his failure to apply for the sale of the tract and must show that nonrenewal would work an extreme hardship on him. The earlier regu-,
lation (seo. 257.11) required no such showing: It simply provided
that if a lessee filed in time, he would be awarded a preference right
to a new lease if it was determined that a new lease should be gralnted.
Section 1 of the appellant's lease read as follows:

Pursuant to the Act of June 1, 1938 > * * and subject to valid existing
rights, the regulationsissued under said Act, and the, terms and conditions herein
set forth, the United States of America, the Lessor, * * * hereby leases
to Gilbert V. Levin * * ". [Italics added.]
This provision of the lease clearly incorporated the regulations in,
effect at the time when the lease was issued, specifically, sec. 257.11.
The question then is whether it incorporated any future amendment
of the; regulations.
justified.

Only if

it

did can the Director's decision be

The only other provision inthe appellant's lease relating to regulations is section 8, which provided for cancellation of the lease in the
event of a failure by the lessee to observe "any, of the terms and conditions hereof, or of. the regulations issued under the Act of June 1,
1938 * * *."
This throws no light on the question.
The Department has long been aware of the problem of- incorporating future regulations in leases or other agreements.
Thus, in form,
Nos. 4-1158 and 41196, currently used for noncompetitive oil and
gas leases on public lands and acquiredlands, respectively, it is provided in the opening paragraph that the lessee offers to lease "pursuant
and subject * * * to all reasonable regulations of the Secretary
of the Interior now or hereafter in force * *
" Similar language

was included in the noncompetitive oil and gas lease form prescribed

over 20 years ago (see. 2 (m) of lease form,- Cire. 1386, 551. D. 513).
Also, in the form prescribed by the Department for unit agreements
for unproven areas, section:1 provides that "all valid pertinent rgula-
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tions * * * heretofore issued thereunder [the' Mineral Leasing
Act] or valid pertinent and reasonable regulations hereafter issued.
thereunder are accepted and made a part of this agreement * * *'>
(30 CFR, 1955 Supp., 226.12).'
In the nonmineral field, form 4-721 currently used for grazing leases
provides in section 2 that the lessee applies to, lease pursuant and
subject "to all regulations of the Secretary of the Interior now or
hereafter in force when not inconsistent with any express and specific
provisions herein *
More pertinent is the fact that in 1950, when the appellant's lease
was issued, the Department was using a form for the renewal of'
small tract leases in which the lessee agreed "1. To comply with all
existing and future regulations issued under the' act of. June ,
1938 M * *." See Joeph L. Kirg, A-26843 (December 18, 1953.).
In the face of the clear practice of the Department to provide specifically in leases and agreements for the incorporation of future regulations where such is the intent, I am unable to read in the language:
of the appellant's lease any such purpose. Consequently, I conclude
that the appellant's lease did not incorporate amendments to the small
tract regulations made after the issuance of the lease.
At this point it should be observed that this discussion relates to'
the incorporation of changes in regulations which impose an additional
obligation or burden upon a lessee. Where changes in regulations
relieve a lessee of obligations or 'extend him a benefit and are not
detrimental to the interests of the United States, such a benefit might
well be extended to a lessee even though his lease did not incorporate'
future regulations. However, this is not the question presented here
and need not be considered further.
The final question here isf whether the appellant is entitled to a
renewal of his lease under section 2 of his lease and sec. 257.11 of the'
regulations in; effect when his lease was issued. As to that, it seems
clear that the appellant had a contractual right to the renewal of his;
lease provided two conditions were met: (1) that he apply for a
renewal within the time limits specified, and () that it is determined'
that a new lease should be issued. The appellant met the first requirement. The second requirement involves a determination to be made
by the Department. So far as the record discloses, it has not yet
been determined whether the land involved should be leased againr
under the Small Tract Act. If it is to be leased; the appellant has a
contractual preference right to a new lease.
This conclusion is inescapable in view of the rulings of the Department on a similar renewal provision formerly included in grazing
leases issued under section 15 of the Taylor Grazing Act, as amended
(43 U. S. C., 1952 ed., sec. 315m). The grazing leases provided that-
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* .'2if
at the end of said period it shall be determined that a new lease
should be granted,:the lessee herein will be accorded a preference right thereto
upon such terms and for such duration as may be fixed by the lessor.

The Department has held in numerous cases that this provision
,constituted a contractual preference right whereby' the Department
,contracted to give the lessee a preference right over all others to 'any
new lease which might be. given on the land. Elner R. Chandler,
Dan O'KeefW
.I.1 D. 244 (1946); John A. Martin and:Grover C.
Lersard, 59 I. D. 258 (1946); The Suan Co. v. Banzhaf, 59 I. D. 262
(1946);,J. 4W
Kouba, 60 I. D. 205 (1948). Although a grazing lease
and a small tract lease are not the same thing, nevertheless, the'renewal
'clauses in both leases are legally indistinguishable: in both cases a
preference right to renewal of an existing lease is granted by the terms
of the lease, and the right is conditioned only by a determination that a
new lease is to be issued. I see no basis for distinguishing the two
situations, or holding that the contractual preference right granted to
the appellant is any less.binding upon the Department than the contractual right in the grazing cases cited supra.
: As stated earlier, however, the record does not show whether or not
any determination has been made that a new lease should be issued for
-the land formerly embraced in 'the.appellant's lease. If such a deterin'ination is made, the appellant should be allowed a renewal of. his
lease since his application for renewal was timely filed.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director of the' Bureau of Land
Management is reversed and the case is remanded for further action
in accordance with this decision.
EDMUNDT.

Furrz,

Acting Solicitor.
IIRUMIE OIL & REFINING COMPANY
A-27363

'.Decided January 30, 1957:

Words and Phrases-Oll and Gas Leases: Relinquishments
0 ffective as of .t1e date of its filing.

The phrase '"effective as of the date of

its filing" in section 30 (b) of the Mineral Leasing Act,, providing that a
relinquishment of, an oil and gas lease "shall be effective' as of the date
'of its filing," means that a relinquishment is effective to terminatethe lease.
from the first instant of the day upon which it is filed, and 'is not effective
merely from the time it is filed on. that day.

Oil and Gas Leases:" Rentals-Oil and Gas Leases: -Relinquishments
Where relinquishments of acquired lands oil and gas leases are filed on. the
first day of the fourth year of the lease, the relinquishments are effective
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to terminate the leases as of the first instant of the day upon which they
are filed, although the time of filing was later in the day, and, therefore,
rentals forthefourth lease year do not accrue.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Humble Oil &'Refining Company has appealed to the Secretary
of the Interior from1 a decision of the Acting Director, Bureau of Land,
Mlanagement, dated April 2, 1956, which affirmed tihe decisions of the
Eastern States Office of the Bureau, dated March 14, 1955, holding that
the fourth year's rentals on some five oil and gas leases held by the
'company' under the' Mineral Leasing Act for AcquiredV Lands (30
.U. S. C., 1952 ed., sec. 51 et seq.) had accrued on July 1, 1954, and
demanding paymentof the rentals.
The record shows the leases were 'all issued effective as of July 1,
1951,and, therefore, that the fourth year of the leases commenced on
July 1, 1954'; that on July 1, 1954,'at 9:30 a.'m., relinquishients of
each of the leases were received in the mail center of the Office of
the Secretary, and in the Bureau of Land Management at 1: 50 p. in.,
on the same day.
The decisions of the Director and the Eastern States Office held:
that by section 2 (d) of the leases, and in accordance with the statu-e
tory and regulatory provisions governing rental 'imder the leases (30
U. S. C., 1952 ed., sec. 226; 43 CFR 192.80), the lessee agreed to pay
the annual rental specified in the lease in advance on the first day of
the month :in which each lease was issued; that the annual rentals for
the fourth' leaseyear became payable on July 1, 1954'; that since the
relinquishments of the leases were not received before the accrual of.
thelfourth year's rentals, the rentals were due the United States when
the leases were canceled; and that there is no authority whereby such
accrued rentals niay be waived.
In its appeal to the Secretary the appellant argues that the relinquishments were received simultaneously with the accrual of the advance rentals and not after the rentals accrued; that under the provisions of the pertinent departmental regulation, 43 CFR 192.160, a
relinquishment takes efrect on the date it is filed; that the relinquishments operated to terminate the leases on July 1, 1954; and that, therefore, as the leases terminated on July 1, 1954, no rentals accrued there'LThO pertinent provision of this regulation is as follows:l

"A lease or any legal subdivision thereof may be surrendered by the record
title holder by filing a written relinquishment, in triplicate, in the proper land
office. A relinquishment shall take effect on the date it is filed subject to the continued obligation of the lessee and' his surety' to: make payment' of all accrued
rentals and royalties and to place all wells on the: land to b reliiequished in
condition: for suspension or abandonment in accordance with the regulations
and the terms of the lease. * ' *
l.
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under on July 1, 1954, for the ensuing year. The appellant agreed that
had the leases been in effect on July 1, 1954, the fourth year's rentals
thereunder would have accrued and the lessee would have been obligated to pay them.
Section 30 (b) of the Mineral Leasing Act of February 25, 1920,
as added by the act of August 8, 1946 (30 U. S. C., 1952 ed., sec. 187b),
which is incorporated by reference in section 3 of the Mineral Leasing
Act for Acquired Lands (30 U. S. C., 1952 ed., sec. 352), provides that
a lessee may at any time file in an appropriate land office a written
relinquishment of all his rights, and that such relinquishnient "shall
be effective as of the date of its filing." The question of the effect of
the filing of the appellant's relinquishments then must turin upon what
interpretation is given section 30 (b) of the Mineral Leasing Act of
1920. If the words quoted mean that a relinquishment is effective
only from the time of the day of its filing. and thereafter, it must be
held that the rentals had already accrued prior to the time the appellant's relinquishments were filed and that, although the relinquishments served to terminate the leases, they did not operate to cut off
the accrual of the rentals. Under such an interpretation the filing
of a relinquishment would have no retroactive effect whatsoever. On
the other hand, if section 30 (b) is interpreted to mean that the filing
of a relinquishment is effective retroactively for all of the day of its
filing, then the advance rentals could not be said to have accrued on
July 1, 1954, as the leases ceased to exist as of. the first moment of that
date.
Inasmuch as the Department has never madeia ruling on the same
or a similar question, the Comptroller General' of the United States
was requested on September 24, 1956, by the Adfninistrative Assistant
Secretary to give his opinion on the questionShould the words "shall be effective as of the date of its filing" be
construed to mean that a relinquishment is effective retroactively for
the entire period of the date upon which it is filed so as to prevent
the accrual of rentals which would otherwise become due and payable
on that date?

In the letter to the Comptroller General, the view was expressed
that the broader rather than the narrower interpretation' should be
given the words "shall be fective as of the date of filing." 'In tview
of the familiar principle that the law does not consider parts of a day,
except in certain special circumstances, the opinion was expressed that
the rentals did not accrue, and that had Congress intended that a
relinquishment should take' ffect onlt 'from the time it -'s filed the
probable wording of the statute would have been "shall be. effective
as of the time of its filing." The absence of such wording raises the
assumption that the Congress did not intend to place ad restrictive
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effect on the filing of relinquishments. By using the word "date"
instead of "time" Congress seems to have intended a larger period of
time as of which the relinquishment would be effective, that is, the
whole of the 24-hour period during which the relinquishment is filed.
On January 9, 1957, a letter dated January 2, 1957 (B-129315), was
received from the Acting Comptroller General in which he stated:
The sole problem presented concerns the effect of a relinquishment filed on
rent day, the day rent is due and payable in advance. As noted above, under
the terms of the applicable statute [reference to 30 U. S. C.,: see 187 (b) ] a
relinquishment becomes effective as of the date of its filing. The word "date"
in its ordinary meaning imports the day, month, and year, and this is also the

legal significance of the word. 25 C. J. S. Date. The word "date" generally will
be construed as including the entire day or date except where acts are required
to be done in certain order. 11 W. & P. Perm. 93. For the purposes of this
case then, it would not be legally objectionable to construe the word "date" as
being equivalent to a particular day. Ordinarily, when computing time a day is
not fractionized. As stated in 86 C. J. S. Time, § 16:
"As a general rule, in the computation of time, a day is to be considered
; as an indivisible unit or, period of time, which has its beginning coincident with the first moment of the day * *
Hence, the relinquishments filed on July 1, 1954, may be considered as having
taken effect "coincident with the first moment of the day."
By application of this same concept to the rental, it is obvious that the
fourth year's rental became due and payable at the first moment of the day
but since the relinquishments became effective at that same moment it cannot
be said that the fourth year's rental had already accrued. To so hold would
render inoperative the statutory command that a relinquishment becomes effective
"as of the date" of filing and, of course, such a conclusion would be inequitable
since the Goyernment would obtain the rent and the use of the property, too.

Thereupon, the Acting Comptroller General concluded that it is not
necessary to demand payment of rent from the appellant for the period
VBeginning July 1, 1954.
On the basis of the conclusion reached by the Acting Comptroller
General, which is in full agreement with the opinion expressed by the
AdministrativeAssistant Secretary, it is concluded that the relinquishments filed by the appellant on July 1, 1954, had the effect of terminating the leases, eo instanti, as of the first moment of that day; that,
therefore, no advance rentals accrued on July 1, 1954, and the appellant
is not obligated to pay the advanced rentals demanded.
Therefore, pursuaLt to the authority delegated to the Solicitor by
tle e' retiiry'o-the Interior (sec. 23, Order No. 2509, as tevised; 17
RF.
': 6794), the decision of the Acting Director, Bureau of Land
Management, is reversed and the case is remanded to the Bureau for
proper actionin accordance with this decision.

EDMND T. FRITZ, Acting Solicitor.
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MARGARET A. ANDREWS
CHARLES B. GONSALES
A-27328

Decided FebruarY4,1957

Oil and Gas Leases: Applications-Oil and Gas Leases: Lands Subject to
It is error to hold that land in an oit and gas lease became available for filing
at the expiration of the primary term of the lease when in fact the lease
was extended for another 5 years.

Oil and Gas Leases: Applications-Oil and Gas Leases: Relinquishments
-

An application for an oil and gas lease filed after a relinquishment of an
existing ease has been filed but before notation of the relinquishment is
made in the tract book is prematurely filed and is properly rejected.

Oil and Gas Leases: Extensions
A 5-year extension of a noncompetitive oil and gas lease is not invalid where it
was based upon an application for extension filed prior to 90 days before
the expiration of the primary term of the lease.

Oil and Gas Leases: Lands Subject to-Oil and Gas Leases: Applications
Where an oil and gas lease is in its extended term, no application can be filed
for the leased land regardless of whether the extension of the lease was valid
or invalid.

Oil and GasLeases: Applications
Where an oil and gas application was stamped as filed 2 minutes prior to the
notation of cancellation of a prior lease covering the land and it is contended
that the application was not prematurely filed because the, stamping device
was more than 2 minutes slower than the clock used in noting the cancellation,
the official times.noted on the application and in the tract book must be
accepted as conclusive in the absence, of positive evidence showing the times
to be wrong.

Rules of Practice: Hearings
lWhere the time stamp on an application shows that it was prematurely filed
and the applicant contends that the stamp is erroneous and that the applic ation was timely filed, a hearing will not be held on the issue where there
is no reasonable likelihood that a hearing would develop facts decisive of
the issue and no showing is made by the applicant that he will be able to
present evidence controverting the facts of record.
APPEAL FROX THE BUREAU OF LAND M1ANAGEMENT

On May 1, 1947, a 5-year oil and gas lease, Las Cruces 060712, was
issued to Ed Shockley, which covered approximately .960 acres in
'. 14 S., R. 31 E., N. M. P6 M. At a later date some 640. acres of the
: land in the original' lease. were assigned by Shockley and a new lease,
Las Cruces 00336, was created of the assigned land. On January:
: 28, 1952,. Shockley filed an application for a 5-year extension of Las
:
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Cruces 060712, and by decision dated May 12, 1952, the lease was
extended for 5 years.; On May 10, 1954, Shockley filed arelinquishnent covering all of the lands embraced in his lease. The record
shows that an entry was made in the tract book of the Santa Fe land
office that the lease was "canceled by relinquishment 6-22-54 at
2: 30 p.

i."'

By a decision dated October 25, 1954, the acting manager of the
Santa Fe land office rejected an oil and gas lease offer, New Mexico'
015205, filed by Charles B. Gonsales for the reason that the land applied for was included in the Shockley lease at the time the offer was
filed. The record shows that the Gonsales offer was stamped as received at 2: 28 p. m. on June 22, 19,54, two minutes prior to the notationof cancellation oftheShockleylease.
The record also shows that an oil and gas lease offer for the lands
embraced in the Shockley lease was filed by Margaret A. Andrews at
2: 34 p. in. on June 22, 1954, four minutes after the notation respecting
the Shockley lease was'made.'- Gonsales appealed to the Director of the Bureau of Land Management from the acting manager's decision rejecting his application.
In his appeal to the Director, Gonsales contended that the clock used
in noting the time of the notation of the relinquishment of the Shockley lease in the tract book was not synchronized with the electric stamping device used to indicate the filing of his application, and that as
a result of this disparity of time his application was erroneously shown
to have been filed at 2: 28 p. in., although his offer' to; lease was filed
subsequent to the notation on the tract book.
In his decision dated January 10, 1956, the Director, Bureau of
Land Management, held that the record showed that the rejected
Gonsales oil.and gas lease offer was filed subsequent to the date on
which the primary term of the Shockley lease would have expired,
if the lease had not been canceled upon relinquishment, but before the
cancellation had been noted on the tract book; that the Department's
regulation, 43 CFR 192.43, which provides that where a noncompetitive
oil and gas lease is canceled or relinquished the lands will immediately be open to further-oil and gas leasing upon notation in the tract
books of the relinquishment or cancellation, merely establishes the administrative procedure to be followed in the event of the cancellation
lAt the same time that the Gonsales application was filed, an oil and gas lease application, New Mexico 015206, was filed by Charles C. Loveless, Jr., for the same lands. As
the two applications were stamped as filed simultaneously at 2: 28 p. in. a drawing was
held to determine the priority between the two applications. By a decision dated July 27,
1954, the manager announced that the Gonsales application had been given priority
number one as a result of the drawing.
Similarly, an oil and gas application, New Mexico 015207, was filed by Rubie Crosby
Bell at the same time as the Andrews application, and as a result of a public drawing
Margaret A. Andrews' application was deemed to have priority,.
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or relinquishment of a lease; and that this administrative regulation
regarding the posting of cancellations and relinquishments on the
tract books cannot be held to extend the segregative effect of an oil
and gas lease where the lease expires at the end of its primary term.
Thereupon, the Director reversed the manager's decision and held the
Andrews lease offer for rejection.2
iFrom this decision Mrs. Andrews has appealed to the Secretary i
of the Interior.
The Director's decision overlooked the fact that oil and gas lease
Las Cruces 060712 was extended for a period of 5 years, or until May 1,
1957, and therefore did not expire and could not have expired on
April 30, 1952, the end of the primary term of the lease. Under these
circumstances, the Department's regulation, 43 CFR 192.43, was pertinent and, therefore, if the Gonsales application was filed prior to the
noting of the relinquishment in the tract book, it was premature
because the lands were not open to further filing and the application
was properly rejected. Ralph J. Fuchs, A-272950 (March 27, 1956).
Gonsales attempts to defend the Director's ruling, by contending
that the extension of the Shockley lease was invalid since Shockley
filed his application for extension on January 28, 1952, prior to 90
days before the end of the lease term.; 'He asserts that section 17 off
the Mineral Leasing Act, as amended (30 U. S. C.,i952 ed., sec. 226),
makes it mandatory that an application for a 5-year extension be filed
only within the period of 90 days before the expiration of the primary
term of the lease. Several years ago the Department construed the
identical provision in the act of July 29, 1942 (56 Stat. 726), which
gave holders of noncompetitive leases a preference right to a new lease,
not to bar the issuance of a lease upon the 'basis of an application which
wasfiled prematurely but which was not rejected and remained on file
during the 90-day period. Solicitor's opinion M-36045 (July 26,
1950). Gonsales contends that that ruling is inapplicable to the
Shockley lease because it dealt with a different statute. However, in
principle the situation appears indistinguishable.
It is unnecessary to labor this point since another established principle is applicable. This principle is that whether an outstanding
lease is void or 'voidable, it bars any filing for the leased land until the
cancellation of the lease is noted on the tract book. Joyce A. Cabot
et ., 63 I. D. 122 (1956) ; R. B. Whitaker et a., 63 I. . 124 (1956).
The rule has been applied to the erroneous extension of an oil and gas
lease. HjalmierA. Jacobson et al., 61. I. D. 116 (1953). Consequently
2 Although the Director's decision did not specifically state that an oil and gas lease
should be issued to Gonsales, the rejection of the Andrews applicationwas impliedly a
finding that su h action would be taken absent an appeal by Mrs. Andrews.
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-the extension of the Shockley lease barred any filing for the leased
land until notation of the cancellation or termination of the lease.
It therefore becomes necessary to determine whether or not the
'Gonsales application was in fact the first qualified application filed for
the land involved. Gonsales contends that because the clock in
the record room and the time stamping device in the file room were not
synchronized, his application was really filed after the relinquish-ment of the Shockley lease had been noted. To support his contention
Gonsales has submitted evidence in the form of affidavits of persons
who were present in the land office on June 22, 1954, the date the
relinquishment of the Shockley lease was noted on the tract books.
'The affidavit of Hoover Wright, who filed the application in behalf
of Charles C. Loveless, Jr., states in part that he was in the room
where the tract books are kept and that* * * Sometiie between 2: 25 p. n. o'clock and 2: 28 p. m. o'clock, approximate time, I observed Della Lujan, an employee in the record room remove the
tract book which contained the land description embraced in non-competitive
'oil and gas lease LC 060712 from the shelves. I knew from previous information
that lease LU 060712 had been relinquished and I was waiting in the record
room until the notation of this cancellation and relinquishment was noted in the
tract book in order that I could file an offer to lease for this land. I observed
the said Della
jan maacini an entry in the tract book._ I later examined this
entry and found it to be the notation which cancelled by relinquishment the lease
'designated as LC 060712. After I observed the said Della Lujan making this

entry, I immediately proceeded to the filing room, in order to file an application
for a non-competitive oil and gas lease on behalf of Charles . Loveless, Jr.
*

*;:

.[Italics

supplied.]

The affidavit of Henry Cunningham, who filed the oil and gas lease
offer for Gonsales, states that sometime between 2: 25 p. m. and 2: 28
p. m. he -also saw Della Lujan remove the tract book from the shelves,
and that--V
When I observed Della Lujan remove the tract book from the shelves, I immvediately proeeeded to the filing room of the Land Office to file the offer to lease
'the lands formerly embraced in LO 060712 on behalf of Charles B. Gonsales.
[Italies supplied.]

It will be observed that Cunningham "immediately proceeded" to the
'filing room as soon as he saw Della Luj an remove the tract book from
the shelf. He. does not say that he saw any notation being made.
Wright apparently waited until he saw "an entry" being made and then
he too "immediately" went to the filing room where he filed simultaneously with Cunningham. However, Wright did not exanjine the
entry that he said he saw being made. Therefore, if the entry Wright
saw Della Lujan making was not the notation of the relinquishment
but some othernotation, or if the notation. was not actually made: at
that time but only apeared to'be made, the- precise time at' which

9]u

:

t R0

MARGARET A. ANDREWS ET AL.

13

February 4, 1957

the relinquishment was noted becomes important in order to determine
which occurred first, the notation of the relinquishment or the filing
of Gonsales' application.
As the record was not complete on this point, this office requested
the land office manager to supplywhatevetrinformation was obtainable as to what transpired! at the time before and' after the relinquishment was noted. In response to this request affidavits were received of
Delfina Lujan (Della Lujan) and Maria Lourdes Armijo, both employees of the Santa Fe land office on June 22, 1954. Copies of these
affidavits were sent to all of the parties, and an opportunity to file any
counteraffidavits was allowed.
The affidavit of Delfina Luj an states, in pertinent part, that at
about 2: 28 p. m. on June 22, 1954, she removed Tract Book No. 21
from the shelf as she and Maria Armijo, her supervisor, were preparing to note the cancellation of the Shockley lease.
*
* * Mr. Henry Cunningham and Mr. Hoover Wright were watching us
closely, as were Mrs. Eugenia Bate and Mr. George Cochran. These four persons were among the land checkers who were in the Land Office daily.
When Mr. Cunningham saw me remove tract book 21 from the shelf, he left
the record room and, as I learned later, went to the accounts section down the
hall, where applications were filed in the land office. Mr. Wright followed
Mr. Cunningham immediately. Neither Mr. Cunningham nor Mr. Wright waited
to see what notation I made in Tract Book 21.
*.Miss Armijo and I waited about 2 minutes before making the notations necessary to cancel oil and gas lease LC 060712, turning to several other pages
first so that those watching would have a more difficult time ascertaining what
actual notations we had made. At 2: 30 P. M., according to the office clock,
I noted the Tract Book that oil and gas lease LC 060712 was cancelled by relinquishment. Miss Armijo made the same notation at the same time in the
Serial Register.;

* Miss Luj an also states in her affidavit that:
I don't recall making any other notation in Tract Book 21 between 2:25 and
2: 30 P. M. on June 22, 1954. I did make false motions toward several pages
to confuse the land agents watching us;

In substance, the affidavit of Miss Maria Armijo, who was administrative assistant of the land office, repeats the statements made by
Miss Luj an. She states that while waiting for the office clock to read
2: 30 p. in., she and Miss Lujan looked through the tract book making
various comments to each other about other unrelated notations appearing on the tract book in order to confuse any of the record checkers
who might be watching, and that neither she nor Miss Lujan had
started to note the cancellation of LC 060712 at the time Mr. Cunningham or Mr. Wright left the room.
The four affidavits ate completely consistent with the conclusion
that the notation was not made until after the Gonsales application
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was filed. The affidavits are unanimous that, Cunningham left the
record room as soon as the tract book was taken down and that he
did not wait to see if a notation was actually made. Wright does not
claim to have seen the actual notation being made because he did
not check it before leaving the record room. He may have seen only
the false motions made by Miss Luj an. The evidence seems conclusive then that the notation was not made until after both Cunningham
and Wright had left the record room.

The question then comes down to whether, after they left the room,
the notation was made before they walked to the filing room and filed
their applications. As to this, Miss Lujan's affidavit is that she waited
about two minutes after the men left before making the notation.
Miss Armijo indicates that there was a time lapse but not how much.
These statements are consistent with the official time stamp on the
Gonsales application which shows that the application was filed two
minutes before the notation was made. There is nothing in the Cunningham and Wright affidavits which necessarily contradicts the time
stamp. On the contrary in their statements that they "immediately
proceeded" to the filing room in order to file applications, both men
indicate that very little time elapsed between their leaving the record
room and their filing of the applications. There is nothing in their
affidavits to suggest that over two minutes were required to do this.
The only evidence which would seemingly controvert the fact of
premature filing established by the time stamp is an affidavit which
has been submitted in the present proceeding on behalf of Gonsales.
This is an affidavit dated December 14, 1956, by Joe B. Schutz who
states as follows: He was in the record room in the afternoon of
June 22, 1954. Some time after 2:'30 p. In., he heard that Wright
had filed a premature application at 2: 28 p. m. Schutz checked
the serial register and saw that the notation of cancellation of the
Shockley lease had been made at 2: 30 p. m.
After I saw this entry in the Serial Register I decided to check the time for
myself and walked down the hallway to the filing room which was some distance
from the record room. I checked and noted the time on the clock in the filing
room. I waited at the filing room until the clock there showed precisely five
seconds before the minute and then I ran back to the record room and checked
the time I had noted against the time on the clock in the record room. The
time shown on the filing room clock was more than two minutes slower than
the time shown on the clock in the record room.
In order not to make ny mistake, I again went back to the filing room and
repeated this procedure allowing for the distance between the two rooms. There
was no mistake. There was a discrepancy of more than two minutes in the
clocks.
*

*
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My statement that the time shown by the clock in the -record room was not
less than two minutes faster than the time shown by the clock in the filing room
is not more exact because I was then interested only in determining whether
there actually was a difference of two minutes in the time between the two clocks.
This difference was, actually more than, the two minutes I have stated, but I
cannot say now exactly how much more.

The purport of the Schutz affidavit is that when the filing room
clock registered 2: 28 P. M., the record room clock showed a time past
2:30 p. m. Necessarily, then, when the Gonsales application was
filed at 2: 28 p. in. in the filing room, it was past 2-: 30 in the record
room and the notation had already been made.,
One difficulty with. the Schutz affidavit is that it speaks of a check
made by-him some time after 2: 30 p. in., how much later he does not
say. He states that after Wright returned to the record room he
(Schutz) spoke to Wright and was told Wright had filed an applica-,
tion. Within "a few minutes" later, he heard some one else say that
Wright had filed prematurely.. He then asked Wright at what. time
his application was' stamped in and was told 2: 28i p. m. Schutz
then went to the serial register and checked it. After that he decided
to check the clocks. Following his check, he informed Wright of the
results and was later informed that Wright had complained to the land.
office, employees. In Wright's affidavit he said that after filing he
returned to the record room and stayed there approximately 30 minutes
to an hour.. During this time it was brought to his attention (by whom
he did not say) that the clocks were not synchronized, and he. advised
the employees of the land office to that effect.
It thus appears that as much as an hour could have elapsed between
the filings and Schutz's test.; But whether it was an hour or less,
Schutz's test could not conclusively establish that the clocks, were not
synchronized, at the time when the Gonsales application was filed.
Schutz states that on many other occasions he has observed a discrepancy between the two clocks. Sometimes one clock was faster on other
occasions it was slower.. This would indicate that there* was no consistent discrepancy one way so that it could be presumed that because
the filing room clock was slow when Schutz checked it, the, clock was
also slow at 2: 28,p.m.
One other point is not clear. Schutz refers to the "clock in-the
filing room." In Wright's affidavit he stated that on June 23, 1954,
the day following the events in question, he had a document stamped in
by the "electric stamping device" and that the device was approximately two hours slow .when compared with the time "as recorded by
the clock in the filing room." This shows that the stamping device
was separate and distinct from the clock. Schutz apparently checked
the time on the clock,, rather than the time recorded by the stamping
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machine.. If so any discrepancy in the clocks would not indicate any
difference in the times recorded by the stamping machine and the clock
in the record room.
I can only conclude that no showing has been made by Gonsales
which would effectively controvert the facts shown of record, that
according to the time stamp on his application his filing was premature.
In the' absence of such a showing this Department must be bound by
the official record.
Gonsales has asked that a hearing be held in the matter or that
depositions be taken. He asserts that only in this manner can the
facts be established to the satisfaction of all parties concerned. It
is probably' true that the parties would be more: satisfied with determinations of facts made after a hearing. However, hearings in cases
of this type are not held as a matter of course but would represent an
extraordinary proceeding. As such, they should be held only if there
is a reasonable likelihood that they would develop facts which would
be decisive of the question at issue. As indicated above, the evidence
submitted on behalf of Gonzales in the form of the affidavits of Cunningham, Wright, and Schutz, if fully accepted, would not necessarily
overcome the fact of premature filing as shown by the official time
stamp. There is no showing that any additional affirmative evidence
can be produced by Gonsales. His hopes then must rest, in the event
of a hearing, in establishing that the affidavits of Misses Lujan and
Armijo are false. He has not shown to date that he has any reason to
believe that the affidavits are false.
In the circumstances disclosed by the record-and every opportunity
has been extended to Gonsales to submit any evidence that he hasI do not believe that the time and expense required for a hearing or the
taking of depositions would be warranted.
I also believe that, since no convincing showing has been made to
overcome the effect of the time stamp on the Gonsales application and
to show that the application in fact was filed after the notation of the
cancellation of the Shockley lease, the Gonsales application was properly rejected by the acting manager as prematurely filed.
Accordingly, pursuant to the authority delegated to the 'Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the Director's decision is reversed and the acting manager's
decision of October 25, 1954, is affirmed.
EDmuND T. FRITZ,

Deputy Solicitor.
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DISTRIBUTION OF RESTRICTED INDIAN ESTATE
Notic
In proceedings to probate the restricted estate of a deceased Indian of the
Five Civilized Tribes in Oklahoma, substantial compliance must be' had
with the notice provisions of section 3: (b) of the act of August 4, 1947
(61 Stgt.-7314.
V:

'Indian Lands: Descent and Distribution: Wills
The Oklahoma law of wills applies in the case of restricted estates of deceased
Indians of the Five Civilized Tribes in all particulars save as modified by
the proviso contained in section 23 of the act of April 26, 1906 (34 Stat. 137);
as amended.

Indian Lands: Desoent and Distribution: Wills'
The will, of a dece sed Indian of the Five Civilized Tribes which was acknowIedged and approved as required by section 23 of the act of April 26, 1906
(34 Stat. 137), as amended, can' effectively devise restricted lands without
regard to any limiting provisions of the Oklahoma law, but such will cannot
effectively disinherit a surviving spouse with respect to other types and
- classes of property.

Indian Lands: Descent and Distribution: Generally
* The State courts of Oklahoma are without authority to administer on the
restricted estates of deceased Indians of the Five Civilized Tribes, and such
courts are likewise without authority to consider and allow claims against
the distributive shares, of Indian heirs which are restricted by the act of
August 4, '147 KQ1 Stat. 731).'

M-36426

To THE

:

SEPTMBEi

13, 16.*

SECRETARY OF THE INTERIOR.:

At your requestthji office has obtained from the Regional Solicitor,
'Tulsa, Oklahona, the entire record of the Bureau's Area* Office in
Jtho matter of this estate. This action was prompted because MIr
'Clem H. Stephepsojn, Seminiole, Oklahoma, has been insisting that
-the estate of this deceased full-blood Indian be distributed uider the
-provisionsof anorder of the couity court of Okfuskee County, Oklahoma, dated April 17, 1956, which was filed with the clerk of the
Lcourt on JuRie, 1N156. 'This order purports to distribute the estate
and allow certain claip's against individual distributees. In view of
the submission of the record to this office and the questions ptesented,
the! Regiopal olicitpr has advised the Area Director to withhold
istribution.
'Not released for publioatiop'in time for inclusion chronologically.

'64 I. D., No. 2
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This estate has been the subject of protracted litigation since the
death of the decedent in 1949. In view of the multiplicity of suits
and the complexity of the questions involved, I am setting forth below
a summary of the pertinent facts as they appear from an examination
of the files.
STATEMENT OF FACTS

Martha Jackson Chisholm died testate on July 9, 1949, leaving an
estate valued at $195,553.98. She was survived by her husband, Buster
Chisholm, a full-blood Cherokee Indian, enrollee No. 16300; an
adopted son, Eugene Davis, Jr.; a brother, Robert Jackson; and four
nephews, Eugene Jackson, Winifred Saber Jackson, Andrew Jackson,
Jr., and Kenneth Dale Jackson, the children of a predeceased brother,
Andrew Jackson. A of the decedent's collateral relatives, named
above, are full-blood Creek Indians.
The decedent's last will and testament, dated June 24, 1949, devised
and bequeathed to the surviving husband, Buster Chisholm, 10 acres
of restricted purchased land valued at $6,500; certain household goods
and other personal property appraised at $4,304; and $10,000 in cash.
The will bequeathed one dollar to the adopted son, leaving all of thei
balance of the estate to the brother and nephews named above, in
equal shares. During the lifetime of the testatrix the will had been
acknowledged before and approved by the County Judge of Okfuskee
County in accordance with the provisions of section 23 of the act 'of
April 26, 1906 (34 Stat. 137), as amended by the act of May 27, 1908
(35 Stat. 315).
On July 11, 1949, the surviving husband filed case No. 3000 in the
Okfuskee County Court to probate a purported will which had been
executed in 1947. Notice of the pendency of that action was not served
on the Superintendent (now Area Director) as required by section
3(b) of the act of August 4, 1947 (61 Stat. 31). On July 14, 1949,
Mr. L. V. Hollis, the executor named in the decedent's last will of
June 24, 1949, filed in case No. 3000 a contest of the earlier. wilL involved in that case, and at the same time he filed case No. 3002 in which
he offered the later will of June 24, 1949, for probate. The sworn
statement of Mr. Hollis' attorney shows that copies of these two first
pleadings filed by Mr. Hollis on July 14, 1949 were served that day
by registered mail on the United States probate attorney at Wewoka,
Oklahoma, and copies likewise were mailed, to. the United States
probate attorney at Muskogee, Oklahoma. The cases were consolidated by the court under case No. 3002, and the United States probate
attorney at Wewoka, Oklahoma, and his successors in'office appeared
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thereafter from time to time and participated in the proceedings as
developnients occurred. As the litigation progressed over a period of
seven years the Area Director made several disbursements out of the
decedent's restricted funds in payment of various claims and expenses

allowed by the county, court in case No. 3002.C
The surviving husband, Buster Chishol, died on July 21, 1949,
and Mr. Harry Scoufos was appointed administrator of the husband's
estate in case No. 3004. Although that action is still pending, it ap
pears from available information that Buster Chisholm was survived
by his father, William Chisholm, a full-blood Shawnee Ihdian who
will be entitled to inherit the entire estate of Buster Chisholm.
Mr. Scoufos, as administrator of the estate of Buster Chisholm has
appeared in his representative capacity in all proceedings relating to
the estate of Martha Jackson Chisholm. Mr. Scoufos filed an eleetion
to take under the Oklahoma statutes of descent (84 0. S. A., sec.' 44').
Mr. J. D. Fuller, a former husband of the decedent, who had divorced
her in 1940, filed a contest against the probate of the will in which he
alleged that he was entitled to one-half of the estate as surviving spouse
under the provisions of 84 0. S. A, sec. 44.
The Okfuskee County court admitted to probate the last will of
Martha Jackson Chisholm, dated June 24, 1949, and held that Mir.
Fuller was the surviving spouse and was entitled to share in the estate
under the laws of succession. The judgment of the county court was
affirmed on appeal- to 'tle district court. .Upon further appealthe'
Oklahoma Supreme Court rejected Mr. Fuller's claim and held that
Buster Chisholm was the surviving spouse of, Martha Jackson Chisholm. (280 P. (2d) 720 (Okla., 1954).)
On April 17, 1956, the County' Court of Okfuskee County entered
its final decree of distribution in the matter of the estate of Martha
Jackson Chisholm. This decree distributes the estate on the theory
that the decedent's will is effective to disinherit the surviving husband
as to'restricted lands, but is ineffective against the husband's- rights
as a forced heir under the laws of succession with respect to all other
classes of property belonging to the decedent. Thus, under the decree,
certain restricted lands are distributed to the decedeit's brother and
four nephews in equal shares of one-fifth each, as providedby the`w'ill.
All of the rest and residue of the estate (less $1.00 bequeathed to the
adopted son) is distributed; one-half to the administrator of the estate
of Buster Chisholm, deceased, and one-tenth each to the decedent's
brother and four nephews, named above.
The final decree allows certain costs, executor's fees, and fees to the:
executor's attorneys. The court also allowed attorneys' fees to the
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attorneys for the brother and nephews of the decedent, and also allowed
various amounts to these attorneys for advancements allegedly made
by theim to their clients during the pendency of the litigation and for
se dces allegedly rendered in unrelated matters.
QUESTIONS PREFSENTED

The following questions are raised by the record:
1. Whether the probate proceedings are defective for want
* of compliance with the requirement of. service of notice provided by section 3.(b) of the act of August 4, 1947 (61. Stat.

731 ) ? -

:0 ; 0

2. Whether. the probate court correctly applied the law,
Federal and state, relating to the testamentary disposition of
restricted property by deceased Indians of the Five Civilized
Tribes?
V
Whether
3.
the probate court exceeded its authority in
attempting to distribute restricted property to the administrator of the estate of a deceased full-blood Indian of the Five
Civilized Tribes ?
4.. Whether the probate court exceeded its authority in at-. .

tempting to allow and direct payment of claims against the
distributive shares of full-blood Indians of the Five Civilized
Tribes?
These questions will be dealt with in the order listed'above.
Section 3 (b)' of the act of August 4, 1947, supra, provides:.
(b) The United States shall not be deemed to be a necessary or indispensable
party to, any action or proceeding of which the State courts of Oklahoma are
given exclusive jurisdiction by the provisions of subsection (a) of this section,
and the final judgment rendered in any such action or proceeding shall bind the
United States and the parties thereto to the same extent as though no Indian
property or question were involved: rovided, That written notice of the
pendency of any such action or proceeding shall be served on the Superintendent
for the Five Civilized Tribes within ten days of the filing of the first pleading in
said'action or proceeding.: Such notice shall be served by the party or parties
causing the first pleading to be filed. * *
:

-We are aware of 1no reported decision involving the statute quoted
above. SHowever, in cases arising under similar Federal statutes requiring service of notice on a superintendent in Indian litigation,
where the exercise of jurisdiction has been challenged, the conrts have
inquired first whether the record contains evidence of an attempt to
comply with the statutory provision for the service of notice. Where
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there has been a total failure to comply with the requirements of the
statute in any particular, the courts have generally regarded the noncompliance as a fatal defect. See Goddard et al. v. Frazier, 156 F. 2d
938 (1946); Colson v. Threadgill,252 Pac. 827 (Okla., 1927). But;
where there has been substantial compliance with the statute and the
party entitled to notice thereunder has failed'to interpose timely objection to technical deficiencies, but has participated and acquiesced
in the proceedings, the courts have upheld the exercise of jurisdiction
notwithstanding technical irregularities in the service of notice. See
Shiinonee v. Tillman, 1 P. 2d 154 (Okla., 1931); United States v.
Thomnpson et al., 128 F. 2d 173 (1942). The latter case is particularly
in point, since it involved an interpretation of section 3 of the act of
April 12, 1926 (44 Stat. 240), which, like section 3 (b) of the 1947 act,
provides a detailed procedure for serving 'the superintendent with
'notice of the pendency of litigation affecting the restricted property
of Indians of the Five Civilized Tribes. Service of notice on the
superintendent in that case was made after the- expiration of the 10day period prescribed by the statute. The United States intervened in
the case, removed it to the Federal court, and moved to quash the
service of notice. The motion to quash was overruled, and the United
States did not thereafter participate actively in the proceedings in
the trial court. It was held on appeal that the Government's intervenition made it a party to the action and cured any irregularities, in the
service of notice.
Applying the foregoing principles to the case at hand, it is clear that
no objection should now be interposed to the probate proceedings in
case No. 3002 for failure to comply strictly with the otice -provisions of the 1947 act, spra. The statute provides that the party
filing the first pleading shall, within 10 days of such filing, serve
upon the superintendent for the Five Civilized Tribes a notice of
pendency of the action. Meticulous compliance was had with the
requirements of this statute except that the notice was aaddressed
to the two probate attorneys in Wewoka, lid Muskogee, Oklahoma,
instead of the superintendent (now area director) at Muskogee. This
service was followed by the appearance and continued participation
in the proceedings by the probate attorney, and the disbursement of
restricted funds by the superintendent (now area director) during
the course of.the litigation. For the reasons given, it is believed that
theproceedings in case No. 3002 cannot be said to be defective for
want of. compliance with the provisions of section 3 () of the act
of August4, 1947, upra.
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Section 23 of the act of April 26, 1906 (34 Stat. 137), reads
asfollows:
Sec. 23. Every person of lawful age and sound mind may by last will and
testament devise and bequeath all of his estate, real and personal, and all
interest therein.: Provided, That no will of a full-blood Indian devising real
estate shall be valid, if such last will and testament disinherits the parent,
wife, spouse, or children of such full-blood Indian, unless acknowledged
before and approved by a judge of the-United States court for the Indian Territory, or a United States commissioner. [The act of May 27, 190.8 (35 Stat.
:315), extended the authority to approve such wills to judges of the county courts
of the State of Oklahoma.]

In the case of Bhumdell v. Wallace, 267 T. S. 373 (1925), the Supreme Court passed upon the meaning and scope of the above quoted
statute. The court reviewed the Congressional policy respecting the
.Indians of the Five Civilized Tribes, and found therefrom that the
local law of wills was applicable to these Indians except to the extent
that such local law had been modified by the proviso contained in
section 2 of the 1906 act, quoted above. The Court observed:
* * *: The general policy of Congress prior to the adoption of section 23,
plainly had been to consider the local law of descents and wills applicable to the
persons and estates of Indians except in so far. as it was otherwise
provided. * * * Section 23 must be read in the light of this policy; and, so
veading it, we agree with the ruling of the state supreme court that Congress
intended thereby to enable "the Indian to dispose of his estate on the same footing as any other citizen, with the limitation contained in the proviso thereto."
The effect of section 23 was to remove a restriction theretofore existing upon the
testamentary power of the Indians, leaving the regulatory local law free to
operate as in the case of other persons and property.
* it (sec. 23) is
without qualification except in the single particular set forth in the proviso;
and, clearly, it does not stand in the way of the operation of the local law.

An important part of Oklahoma's "local law of wills" is found in
84 0. S. A., sec. 44, which reads:
* * * but no spouse shall bequeath or devise away from the other so much
oaf the estate of the testator that the other spouse would receive less in value
than would be obtained through succession by law; provided, however, that of
the property not acquired by joint industry-during coverture the testator be not
required to devise or bequeath more than one half thereof in value to the surviving spouse;* * *V

It is manifestly necessary to reconcile the statutes, Federal and
State,.which have been quoted above. The matter was squarely presented to the Oklahoma Supreme Court in the case of Long v. Darks
et al., 87 P. 2d 972 (Okla. 1939) The testator in that case was a fullblood Creek Indian whose will had been acknowledged and approved
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as provided by the 1906 act, spra. By the terms of the will the surviving spouse was devised and bequeathed property which was' less in
value than she would have received under the laws of succession. The
court said:
0* * * It will be observed that the proviso in section 23 relating to fullbloods applies only to the devise of real estate. Personal property is not affected thereby; and as to lands, the proviso could apply to none except that

which is restricted by the federal acts. * * * But, unless plaintiff has
waived her right to renounce the will and to invoke the provisions of said seetion, as to all other lands and all personal estate, it would be necessary to reverse the judgment and remand the cause with directions to ascertain the value
thereof, and if plaintiff has been denied that portion in value which she would
have inherited under the laws of succession, the will should be declared inoperative as to that portion of the estate and the same be distributed accordingly.
In making such distribution of the personal estate and the unrestricted lands,
the manner of the testamentary disposition of the restricted land or the future
income therefrom is entitled to no consideration. That devise occupies a position wholly independent of the state statute.

The court concluded in the Long case that the widow was estopped
from asserting her rights under the laws of succession because of her
conduct in having joined in the action to probate the will, and having*
accepted beniefits thereunder. It is quite clear, however, that the distribution to the widow in accordance with the will was predicated
solely on the doctrine of estoppel the court rejecting in its entirety
*the idea that the proviso in section 23 of the 1906 act had any application to property other than restricted lands.
Another question has been raised and should be disposed of now.
The surviving husband, Buster Chisholm, died shortly after the
death of Martha Jackson Chisholm , and before her will was; admitted
to probate. It has been suggested that he was required by law to
elect between taking under the will or under the laws of succession,
and that his failure to exercise his personal right-of election before
he died rendered. the court powerless to order distribution to him as
a forced heir under 84-0. S. A., sec. 44. We disagree. The statute
makes no requirement that the surviving spouse elect between taking
under the will or under the laws of succession. In the case of Bank
of Comerce and Trust Company v. Trigg,, 280 Pac. 563 (Okla., 1929),
this statute was distinguished from those of other jurisdictions which
require the surviving spouse to elect, and which provide for distribu*tion under the will if an election is not made. The court said:
Thre are numerousdecisions holding that where an election is necessaiy,
and where the legatee dies without having made an election, the heirs of the
deceased are presumed to take under the will, and not under the statute. All
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of these cases, however, in so far as we have been able to ascertain, are basedon statutes. *
In all the states where these statutes prevail, it is uniformly held that,; if the wife does not make an election, she is deemed to takeunder the will. The statutes so provide. These decisions, therefore, are not
in point in this state, because we have no such statute.

A contrary view to that expressed in the Trigg case would do violencee
to the language of the Oklahoma statute and, indeed, would reduce
it to impotence. The statute expressly limits the testamentary power
of a maried person for the benefit and protection of the surviving
spouse. If, in cases like the one presently under consideration, te
survivor's failure to elect were to result in distributing the estate under
the will, the very thing prohibited by the statute could be accomplished. On the basis of the authorities cited above, it is our view that thelX
court was correct in holding that the will of Martha Jackson Chisholm
was effective to disinherit the surviving spouse as to restricted lands
but was ineffective against the rights of the surviving spouse as a,
forced heir with respect to all other types of classes of property belonaing to the estate.

III and IV.
The answer to both of these questions depends upon a single principle of law. The entire restricted estate of Martha Jackson Chisholmpasses by inheritance and devise to Indians of the Five Civilized
Tribes of one-half or more Indian blood. All such property is classi-lied as restricted by the act of August 4, 1947 (61 Stat. 731). It is well
settled in Oklahoma that the restricted property of deceased Indiansof the Five Civilized Tribes is not subject to administration by the
probate court. See House v.: United States, 144 F. 2d 555 (1944).;Moore v. Jefferson, 120 P. 2d 983 (Okla., 1942); Ryburn v. Carney,
39 P. 2d 9 (Okla., 1935). Accordingly, it must be concluded that the'
county. court was without authority to order the distribution of re-stricted property to the administrator of the estate of Buster Chisholm. The court was likewise without authority to' order the payment of claims against the distributive shares of the full-blood'Indian'
beneficiaries named in the decedent's will.
RECOMMENDATIONS

:

It is recommended that the Area Director be instructed to proceed
with the distribution of the estate of Martha Jackson Chishoim in accordance with the final decree of the county court of Okfuskee County
dated April 17, 1956, except in the following particulars:
1. The restricted property inherited by Buster 'Chisholm,
now deceased, should not be distributed to his adniinistrator
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but shoulldbe retained subject to the completion of valid probate proceedings in the matter of his estate.
2. The distributive shares of the decedent's brother and
four nephews should be credited to their respective accounts
on the books and records of the area office and held subject to
supervision in accordance with applicable regu]ations. Any
persons having claims against these distributive shares should
be advised by the area office as to the procedure to be followed
: presenting their claims to that office for consideration.
J. REuEL AitifSTRONG,
Solicitor.

January 4, 1957.
Approved as recommended
FPXn A. SEATON,

Secretary of the Interior
E. 0. BISHOP
JOIIN 0. AND LUCILE V. ANDERSON

A-27397

Decided January-8, 1957

Rules of Practice: Appeals: Service on Adverse Party
An appeal to the Secretary will be dismissed where the appellant has failed
to show that he served a copy of his appeal upon an adverse party within
the time and in the manner required by the rules of practice, as revised
effective May 1, 1956.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

E. 0. Bishop has appealed to the Secretary of the Interior from a
decision of'the Director, Bureau of Land Management, dated June
29, 1956, which affirmed the decision of the manager of the Denver,
Colorado, land office, dated April 5, 1956, dismissing his protest
against the forest exchange application (Colorado 012124) filed by
John 0. and Lucile V. Anderson.
The concluding paragraphs of the Director's decision stated that
a right of appeal was allowed and that, if an appeal was filed, strict
compliance with 43 CFR sections 221.31 to 221.34 was required. The
decision also stated that in the event of appeal theV adverse party to
be-served was John 0. Anderson. An information sheet was enclosed
with the decision which set forth the requirements for taking an appeal.
41.9300-57-2
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On August 8, 1956, a notice of appeal from the Director's decision
was received from the protestant in the office of the Director. Accompanying the notice of appeal was a letter dated July 31, 1956, from
the attorneys representing Bishop which stated that they did not
have available the regulations governing appeals to the Secretary
and that there might be some technical defect i the appeal. "They
requested a copy of those regulations and also requested advice as to
whether or not the appeal being filed was in proper form.
In a letter dated August 15, 1956, the Director, Bureau of Land
Management, informed the attorneys for Bishop that the appeal had
been received and had been submitted to the Secretary on that date.
The letter also enclosed a copy of the Department's rules of practice
which became effective May 1, 1956 (43 CFR, Part 221; 21 F. R. 1860).
However, the Director's letter did not advise the attorneys as to
whether or not the notice of appeal was in proper form.
In a letter dated November 19, 1956, the office of the Solicitor informed the attorneys for the appellant that in examining the record
of the case it appeared that other than a statement in their letter of
July 31, 1956, to the effect that copies of the -notice of appeal "are
being sent to John 0. Anderson and Lucile V. Anderson * * *"
there was no evidence to show that the adverse parties had been served
with a copy of the notice of appeal; that the Department's rules of
practice, 43 CFR 221.34, require such service not later than 15 days
after the notice of appeal is filed, and also require that proof of such
service be filed in the office of the Secretary within 15 days after service on the adverse party unless the .proof is filed with the notice of
appeal; and that the statement in the letter of July 31, 1956, could
not be regarded as sufficient evidence of service on the adverse parties
to satisfy the requirements of the regulation. The appellant was thereupon allowed 15 days from receipt of the letter within which to show
that the notice of appeal to the Secretary was served on the adverse
parties within 15 days after August 8, 1956,.-theAdate -the 6tice&of
appeal was received in the office of the Director. He was informed
that such service could be proven by acknowledgment of service bv
the parties, by a written statement of the person who made the iservice,
if the service was made personally, or by a post office return receipt.
To date no proof of service on the adverse parties has been received,
nor has any further coinmunication been received from the appellant
or his attorneys., This is despite the fact that the. attorneys were advised of the requirements for service and proof of service by the information sheet enclosed 'with the Director's decision, the copy of
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the rules of practice later sent to them, and the letter of November
19, 1956, from the Solicitor's office.

The Department's rules of practice, 43 CFR 221.98 (b), provide
that an appeal to the Secretary will be subject to summary dismissal
for failure to serve the notice of appeal within the time required. Inasmuch as the appellant has failed to show compliance with the requirements of the regulation, 43 CFR 221.34, even though given additional time within which to show compliance, the appeal will be summarily dismissed.'
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794)., the appeal is dismissed.
EDMUND T. FRITz,

DeputySotiitor.
SCHOOL SECTIONS RESERVED FOR THE
BY THE ACT OF MARCH 4, 1915
AS, AMENDED (48 U. S. C. SEC.
SELECTIONS MADE UNDER

TERRITORY OF ALASKA
(38 STAT. 1214),
353), AND LIEU
THAT ACT

Alaska: School Lands
The act of March 4, 1915 (38 Stat. 1214), as amended (48 U. S. C. see. 353),
does not authorize the Territory of Alaska to lease to the Department of the
Army, or an agency thereof, a school section reserved for the Territory by
the act. Absent an act of Congress authorizing the Department of the Army,
or an agency thereof, to acquire and hold title to public land, or to lease it,
in its own name rather than in the name of the United States, neither is a
qualified beneficiary under the act of June 14, 1926 (44 Stat. 741), as
amended by the act of June 4, 1954 (43 U. S. C. sec. 869).

Alaska: School Lands-Withdrawals and Reservations: Generally
If a school section: reserved for the Territory by the act of March 4, 1915
(38 Stat; 1214), is later withdrawn or reserved for'governmental oother
purposes, under the lieu selection provision of the act, the Territory may
select land in lieu of that withdrawn or reserved, provided that the withdrawal or reservation was inade under authority of the act of June 25,.
1910 (36 Stat. 847), as amended (43 U. S. C. see. 142.), or other statutory
authority. It is immaterial whether the withdrawal or reservation is permanent or temporary.
Garth L. Wilhelm et al., 62 . D.;27
' Marion F. Jensen et a., 63 I. D. 71 (1956)
(1955) Carl V. Gien et al., A-27299 (May 31, 1956); Lee B. Ormiston, A-27355 (May 14,
1956)
Everta P. Ericsen, A-27264 (March 12, 195,6). These cases involved similar
provisions of theiDepartment's rules of practice prior to their revision effective May 1, 1956.
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Alaska: School Lands-School Lands: Indemnity Selections
The lieu selection provision of the act of March 4, 1915 (38 Stat. 1214), does
not authorize the selection of land known to be of mineral characteri
A
reservation of a school section by the act of March 4, 1915, supra, bars mining locations on the section so long as the reservation is in effect. Such a
reservation, short of an act of Congress, can be extinguished only by an
approved selection in lieu of the land reserved.

School Lands: Indemnity Selections
The act of February 2, 1891 (26 Stat. 796; 43 U. S. C. sees. 851, 852), .is not
applicable to Alaska.

Words and Thrases
"Federal instrumentality" as used in the act of June 14, 1926, as amended
(43 U. S. C. sec. 869), means only such a Federal instrumentality as is authorized. by law to acquire and hold title to public land, or to lease it, in
its own name rather than in the name of the United States. "Otherwise
appropriated" as used in the lieu selection provision of the act of March
4, 1915 (38 Stat. 1214), includes governmental withdrawals or reservations.

1VI-36229;

FEBRUARY 4, 1957.

To THE DIRECTOR, OFFICE OF TERRITORIES.
This is in response to your memorandum of April 6, 1956, and

attachments, raising the following questions:
(1) May the Department of the Interior issue leases for reserved Alaska school sections or portions thereof to agencies
of the Department of Defense and, if so, whether payments
received for the use of such lands may be paid to the Territory under the terms of the act of 1915a
(2) If reserved school lands are subsequently withdrawn
for permanent military installations, is the Territory entitled
to lieu or indeminity selections
:
(3) In the case of such permanent withdrawals, what. steps
can or should be taken to extinguish the Territory's rights to
reserved school' lands which may be included in, the
withdrawals?
It. appears from a letter dated August 16, 1955, from the Land Commissioner for the Territory of Alaska, addressed to the Bureau of
Land Management's Area Administrator for Area 4, Alaska, and the
other correspondence, that since June 11, 1941, the Department of the
Army has had structures on sec. 16, T. 14 N., R. 2 V, S.M., Alaska;
that under leases issued by the Territory rental was being paid by the
Department of the Army to the Territory for portions of certain School
sections reserved for the Territory' by the act of March 4, 1915 '(38
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Stat. 1214), as amended (48 I. S. C. sec., 353); and that after the
Solicitor's opinion of February 8, 1955 (62 I. D. 22), was rendered, the
Department of the Army stopped paying rentals and filed application
Anchorage 027871 for a withdrawal of the sec. 16 described above for
use by that Department for military purposes. The Territorial Land
Commissioner has protested the application and taken steps toward
terminating the various leases and to have that Department vacate
the reserved school sections now being used by it.
The plat of survey of the portion of T. 14 N., R. 2 W., SM., containing the sec. 16 was approved July 18, 1917, on which date the reservation made by the act of 1915 attached.'
Concerning Question (1):
aAs held in the Solicitor's opinion of February 8, 1955 (62 I. D. 22)?,
the leasing provision of the act of March 4, 1915 (38 Stat. 1214), as
amended. (48 U. S. C. sec. 353) does not authorize the Territory to
lease to the Federal Government a school section reserved for the
Territory by that act. Consequently, the Territory has no authority
to lease such a section to the Department of the Army or to an agency
thereof. There is no statute authorizing the Secretary of the Interior
generally to enter into leases for ipublic lands and in the absence of
such authority, the Secretary has no power to issue leases. 2 Therefore?
it i3nownecessary to consider the questions whether ulnder the acht bf
June 14, 1926 (44 Stat. 741), as amended by the act of June 4, 1954
(43 U. S. C. sec. 869), the Secretary may lease or sell to the Department
of the Army, or to an agency thereof, a school section reserved for the
Territory by the act of March 4, 1915, supra. This raises the question
whether that Department or an agency thereof is a "Federal instrumentality" within the meaning of that term as used in the amended
act of 1926. No departmental or court decision as to the meaning of
that term as so used has been found. A examination of the legislative
history of the act discloses nothing helpful concerning the meaning of:
the term, as used in the act.
The word 'finstrumentality" has been defined as a "condition of being an instrument;. subordinate or auxiliary agency; agency of anything as means to an end," or as "anything used as a means or an

I Solicitor's

opinion of Pebruiary 8, 1955 (62 I. D.: 22), footnote 1.
See Solicitor's opinions of July 25, 1955 (62 . D. 284), and October 22, 1954 (59 I. D.
313); Acting Solicitor's opinion of December 28, 1954 (61 I. D. 459). Departmental ruling
of February 24, 1916 (44 L. D. 568).
2

" Falls City Brewing Co. v. Beeves, 40 F. Supp. 55 (1941).
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agency; that which is instrumental; the quality or condition of being
instrumental.`
The term "Federal instrumentality" has been defined as "a means or agency .used by the Federal Government," and in
the law books the terms "federal agency" and "federal instrimentality")
are used interchangeably.5 One court has said that "The Federal Government is one of delegated powers, in exercise of which Congress is
supreme; so that every agency which Congress can constitutionally
create is a governmental instrumentality," and that "Generally speak-;
ing, however, it may be said that .any commission, bureau, corporation
or other organization, public in nature, created and wholly owned by
the Government for the convenient prosecution of its governmental
functions, existing at the will of its creator, is an instrumentality of
government.) 6i
There are many decisions of the United States Supreme Court, each
concerning the question whether a particular governmental organization created by or under a certain act of Congress was immune from
State taxation because of being an instrument or agency of the Federal
Government.' But these decisions 'are all in the somewhat narrow
field of the authority of a State to tax the Federal Government and the
word "instrumentality" is construed, in its commonly accepted. sense.
It does not follow as of course that it was so used in the 1926 act. In
fact, it has heretofore been concluded that the words "Federal instrumentality" were. here used in the sense of a special body, to which
Congress has seen fit to give rather broad autonollous powers. 8 And
that conclusion is further supported by the fact that thesame section
of the act, which refers to a "Federal instrumentality' as a possible
land purchaser or lessee, does not use the same term in referring to
withdrawals made for public uses.- There the words "Federal department or agency" are used instead. However, whatever the meaning
that Congress intended 'be iven "Federal instrumentality," clearly
there is no intent to authorize the issuance of patents or leases in the
name of the United States, to a Federal agency not authorized to acquire and hold title to public lands, or to lease it, in its own name
4 32 C. J. 947.
Capitol Bailding & Loan As'n. v. Kansas Comm. of L.
1., 83 P. 2d 106 (1938).
Unemployment Conp. Comm. v. Wachovia Bank
T. Co., 2 S. . 2d 592 (939).
' Cleveland v. Unitedl States, 28 U. S. 329 (1945)
FederalLanqd Bank v. Bismarck Co.,
314 U.: S.. 95 (1941); Colorado National Bank of Denver v. Bedford, 310 U. S. 41 (1940)
Graves . N. Y. e ret. O'Keefe, 306 U. S. 466, 477 (1939); Baltimore NationalBank v. aw
Commission, 297 U. S. 209 (1936); James V. Dravo Contracting Co., 302 U. S. 134, 149
(1937); Shaw v. Oil Crp., 276 U. S. 575 (1928); Federal Conmpress Co. v. McLean, 291
U. . 17 X1934).
Mlany others can be cited.
Opinion of Associate Solicitor for Public Lands, dated July 16, 1956, M-36357 ;memorandum opinion of Acting Assistant Solicitor for Branch of Land Managqment dated
August 0, 1955, to Lands Staff Officer, Bureau of Land management.
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rather than in the name of the United States. Otherwise, the United
States :wouldrbe in.thep:osition of issuing to itself, patents or leases for
public lands- a.result certainly-not contemplated by Congress. An
examination of various statutes fails to disclose any authority for the
Department of the Army or any of its agencies to take leases of land
in its own naille and I am. informed that the Corps of Engineers only
leases land in-the name of the United States. Therefore, neither that
Department, nor an agency thereof, is a qualified beneficiary under the

act.

i

:

X

L have no alternative but to answer question (1) in the negative.
S
; ;: R:: 2f::
IIi
Concerning Question (2)
The lieu selectionprovision of the act of March 4, 1915, supra, after
referring to school sections reserved by the act, reads in part as follows:
* * * where the salne may have been sold or otherwise appropriated by or
under the authority of any Act of Congress *
other lands may be designated and reserved in lieu thereof in the manner provided by sections 851' and
852 of Title 4
*

In my opinion the words "otherwise appropriated" include: withdrawals or reservations of public lands for governmeltal or other
purposes. The word "appropriated" as applied to'public lands frequently has been held to include a withdrawal or reservation of public
lands.9 My answerto question (2) is that under the lieu selection provision of the act of 1915 the Territory may select land in lieu of school
sections reserved by the act and which subsequently have been withdrawn or reserved for governmental or other purposes "by or under
the authority of any Act of Congress." However, many withdrawals
or reservations" of public lands ate not made under any satutory
authority but are made by the President or his delegate, through the
exercise by the President of his non-statutory power to make withdrawals:or reservationls which the United States Supreme Court has
held that he possesses." The use of the words "Act of Congress" limits
the classes of appropriation to those authorized by law enacted by
"Appropriated" or appropriation" as applied to public lands,, has been defined as
"setting apart of things for some particular use : Wilcos v. Jackson, 13 Pet 498, 38 U. S.
266 (1839).
See McSorleY v. Hill, 27 Pac. 552; 556 (1891); J. C. AldriOCh, 59 I. D. 176
(1946); Harkrader et al. . Goldstein, 31 L. D. 87 (1901); Mather et al. v. HackleY's
Heirs, 19 L. D. 48 (1894); Wilson Davis, 5 L. D. 36 (1887).
10 The words "withdrawal": an'd "reservation"' often are Lused interchangeably where
public lands are concerned. See Departmental Instructions of April 9, 1920 (47 L. D. 361)
and the case of United-States v. Midwest Oil Co., 236 U. S. 459, 46 (1915).
n'United States v. Midwest Oil Coimpasi, 236 U. S. 459 (1915) also see Attorney General's Opinion of June 4, 1941 (40 Op. Atty. Gen. 20).
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Congress. The authority must stem from an act which confers it;
not from one which recognizes and confirms it as made under some
authority other than that of Congress. Although it has been held that
such recognition of the power to make withdrawals is "equivalent to
a grant" the case so holding recognized that Congress had not conferred the power by any act.1 2 As to-a withdrawal or reservation made
by the President under his non-statutory power, in view of the words
"by or under the authority of any Act of Congress" in the act of 1915,
I- am unable to hold that a withdrawal or reservation of a reserved
school section made under that power of the President creates any
rights in the Territory to make lieu selections under the act. Those
words are clear and unambiguous leaving me no choice in the matter.'3
A "Spot check" of withdrawals of public lands in Alaska for military purposes discloses that most of them have been made under the
non-statutory power of the President, rather than under the act of
June 25, 1910 (36 Stat. 847), as amended (43 U. S. C. sec. 142), or
other statutory authority. Presumably, the authority conferred by
that act was not used because withdrawals made thereunder do not
bar metalliferous mining locations," while one made under the nonstatutory power of the President mnay bar mining locations, metalliferous or nonmetalliferous, if the words of the withdrawal order show
that intent. However, for the reasons set forth in the following paragraph, I am of the opinion that reservations of school sections made
by the act of 1915, standing alone, now are sufficient to bar mining locations on such sections in those cases where the Territory elects to await
the extinguishment of the withdrawal or reservation made by the
President. CoInsequently, withdrawals of reserved school sections
may be made under the act of 1910, as amended, with the only risk being that metalliferous mining locations may be made on the sections if
and when lieu selections under the act of 1915 are made bv the Territory and approved, upon which event the reservation made by the act
would be extinguished.
12

See footnote 11 above.

13 Section 7 of the act of March.

, 1875 (18 Stat.-4 4), provides for lieu selections by
the State of Colorado where school sctions "'have been sold or otherwise disposed of by
any act of ongress." [Italics added.] The Secretary ruled on November 20, 1890 (12
L. D. 70) that selections might be made in lieu of school sections withdrawn under the
non-statutory power of the President. However, the ruling contains little to support it
and I am unable to agree with it. No other such ruling has been found. Soon afterwards
the act of February 28, 1891 (26 Stat. 796; 48. U. S. C. secs. 851, 852), was passed, thus
removing the need for further consideration of the question where that, act applies. 14Section 2 of the act of 1910, as amended (43 U. S. C. sec. 142), provides that lands
withdrawn under the act "shall at all times be open to exploration, discovery, occupation,
and purchase, under the mining laws of the United States, so far as the same apply to
nmetalliferous minerals.'
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The original act of 1915 (38 Stat. 1214) contained a provision that
the reservations made by the act should not be effective as to school
sections known on the date of acceptance of the survey to be of mineral
character. The act of Allgust 7, 1939 (53 Stat. 1243), amended
that act so as to make the reserved school sections and the minerals
therein subject to disposition under the United States mining and
mineral leasing laws, the proceeds to be set apart as permanent funds
in the territorial treasury. The act of March 5, 1952 (66 Stat. 14),
repealed the act of 1939 and also amended the act of 1915 by eliminating the portion which confined reservations made by the act to school
sections not known on the date of the acceptance of the survey to
beof miineral character. The act. of August 5, 1953 (67 Stat. 364).,
further amended the act of 1915 so as to provide for the leasing of
those minerals in reserved school sections coming within the scope
of the mineral leasing laws of the United States but it included no
provision for the disposition of minerals under the United States
mining laws. The failure to include such a provision, the broadening
of the cope of the reservation provision of the act of 1915 to include
the mineral school sections and the repeal of the act of 1939 which
had opened the reserved school sections to mining locations, clearly
evidence the intent of Congress that after the act of March 5, 1952,
.Sbpra school sections reserved by the act of 1915 no longer should
bd <pen to ming, locations. Although a.mining location; is not a
sale unless and until the owner thereof applies for a patent, when he
must pay for the land, the words "reserved from sale or settlement"
in the act of 1915 bar mining locations. This is apparent from the
lieu selection provision of the act which authorizes selections to be
made by the Territory in lieu of those portions of school sections
which have been "otherwise appropriated."
This is further apparent from the fact that Congress found it necessary to pass .the
act of 1939 to open the reserved school sections to mining location,
which would not have been necessary if "reserved from sale or settleniient" didnotbarsuchlocations.
Application 027871 invokes no act under which the. Department
of the Army wishes the withdrawal to be made. However, presumably that Department wishes it made under the non-statutory power
of the President, as that Department requests a withdrawal from all
IS In a decision concerning the words settlement and entry, or other form of appropriation" in an executive order withdrawing lands, the United States Supreme Court held that
"appropriation" included appropriation by mining location. Mson v. United States, 260
U. S. 545, 554.(1923).
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forms of appropriation under the public land laws, including the
-United States mining and mineral leasing laws. The withdrawal
might be made. underthe act of June25, 1910, supra, which could be
,done without risk of valid metalliferous mining locations being made
(on the school section involved, until such time as the Territory might
give up its rights to the section by making a lieu selection and obtaining departmental approval thereof.
The section here in question, even if it should be withdrawn for a
public purpose, would still be subject to the overhanging or continuing reservation made by the act of 1915. That Congress intended
-the reservation to be a continuing one effective immediately upon the
removal of any legal bar to its attachment, is indicated by the pro'vision in the act as amended by the act of March 5, 952, su pra, that'
,the reservation should not affect any lands'within "an existing reservation of or by the
nited States, or lands subject to or inIluded in
,any valid application, claim, or right" Tless and until "the reser-vation, application, claim, or right is extinguished, relinquished, or
,cancelled." A reservation of the land for the use of the United States
takes precedence over but does not completely annul the reservation
for the Territory so as to prevent the latter from applying once the
-Federal reservation is vacated. On' the other hand, thei6 is no reason,
-why the Territory, if it so desires, may not in lieu of awaiting termination of the withdrawal apply for other land in lieu of that
-withdrawn.
Section 1 of the act of Jne 25, 1910, (36 Stat. 847; 43 U.' S. C.
;sec. 141), authorizes the President to withdraw public lands "temiporarily" but the section provides further that such withdrawals "shall
remain in force until revoked by him or by an act of Cigiress."
Therefore, at the will of the President or of the Congress, a withdrawal
eade undei the act could exist indefinitely and in practical
effect be Permanent. However, as far as lieu selection rights of the
Territory under the act of 1915 are concerned, it is imnaterial whether
a withdrawal of a school section is a temporary or a permanent one.16
2
Ty answer to question (2) is that the Territory is entitled to exercise
lieu selection rights under the at of 1915 where, a reserved school
'-S Either a temporary
r permanent ithdrawal of school section lands entitles a State
-to make lieu selections under the general act of February 28, 1891 (43 U. S. C. sees. S51,
8.5,2).
See Departmental'Instructions of April 9, 1920 (47, L. D 361) Departmental De,cision of April 18, 1931 (53 . D. 365),; United States v. Morrison, 240 U. S. 192 (1916).
J bhink the .sase rule applies to lieu selection rights under the act of 1915.:
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section is later withdrawn for governmental purposes "by or under
te autiority; of any Act of -Congress'.' F Theritisjmmaterial
whether the withdrawal is permanent or temporary.
Concerning Question (3):
I think that it is clear from the provision in the act of 1915, authorizing selections by the Territory "in lieu" of reserved school sections,
and from the provisions of 43 CFR 76.2 and 43 CFR 270.4, that upon
secretarial approval of a lieu selection made under the act, the Territory's claim to such portions of a reserved school section as are assigned
as a basis for the selection is extinguished Aside from such approval,
I know of no means of extinguishing the Territory's claim to a school
section reserved by the act, short of an act of Congress.

IV
The following questions have been asked, which I will designate
questions (4) and (5), and which I will now answer:
(4) Does the lieu selection, provision of. the act of 1915
authorize the Territory to .. elect public lands which on. the
date of. selection are known to be mineral in character, in lieu
of a withdrawn school section, mineral or non-mineral, reserved by the act?
(5) Is the general school land indemnity act of February
28,1891 (26 Stat. 796; 43 U. S.C. secs. 851, 852), applicable
to Alaska?
Concerning Question (4)::
in view of the amendment, to the act of 1915, made by the act of
March 5, 1952, spra, the reservation made by the- act of 1915 is no
longer restricted to school sections not known on the date of: acceptance
of the survey to be of mineral character and now it may include mineral
0school sections. But neither the act of 1952 nor any other act amending
th: act of 1915 made any change in the lieu selection provision of the
.act, and it remains as it was in the original act of 1915. That provision
is silent as to the character of the lands that may be selected.
It has been the settled policy of Congress to dispose of mineral lands
only under laws including them . Therefore, the silence of the lieu
selection provision of the act of 1915 as to the character of the land
that niay be selected by the Territory cannot be construed as impliedly
I

United States v. Sweet, Administrator of Sweet, 25 U. S. 563 (1915).
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authorizing the selection of lands known to be of mineral character.
Moreover, had Congress intended that the act of March 4, 1952, supra,
making mineral school sections subject to reservation by the act of
1915, as amended, should also make mineral lands subject to lieu selection, in all probability provision therefor would have been incorporated in the act of 1952. Such a change cannot be held to have been
implied by the act of 1952. There is a presumption against the implied
amendment of any existing statutory provision.'
An amendatory act
is not to be construed to change the original act or'section further than
expressly declared or necessarily implied.1 9 Therefore, I answer question (4) in the negative.
V
Concerning Question (5):
Section 8 of the act of May 17, 1884 (23 Stat. 24), provides that the
laws of the United States relating to mining claims and the rights
incident thereto shall be in full force and effect in Alaska but provides
further that nothing in the act shall be construed as putting into force
in Alaska the "general land laws of the United States." Section 27
of the act of June 6, 1900 (31 Stat. 330; 48 U. S. C. sec. 356), contains'
a similar provision with respect to the general land laws of the United
States.
The general school land indemnity act of February 28, 1891 (26
Stat. 796; 43 U. S C. secs. 851, 852), authorizes the selection by a State
or Territory of '4unappropriated suirveyedpublic lands, not mineral
in character, within the State or Territory" in lieu of sections 16 and
36 where those sections are "reserved to any Territory" and also are
within "a military, Indian or other reservation, or are otherwise disposed of by the United States."
Section 3 of the act of August 24, 1912 (37 Stat. 512; 48 Uh S. C.
sec. 23), provides in part that "The Constitution of the United States,
and all the laws thereof which are not locally inapplicable, shall have
the same force and effect within the said Territory as elsewhere in:
the United States." By virtue of this provision, the general rightof-way acts of March 3, 1891 (26 Stat. 1095; 43 U. S. C. secs. .893,
946) February 151901 (31 Stat. 790; 43 U. S. C. sec. 959), and Mlairch
4, 1911 (36 Stat. 1253; 43 U. S. C. sec. 961), and the general Indian
Allotment Act of February 8, 1887 (24 Stat. 388; 25 U. S. C. sec. 331),
have been held to have been extended to Alaska. 2 0 Hence, the question
Section 1930, page 414, Sutherland on Statutory onstruction, 3d Edition.
gSee footnote 18 above.
23 30 Op. Atty. Gen. 387; 43 CFR Part 1, 74.25.
Nage v. United States, 191
(9th Cir. 1911). See Secretary's opinion of February 2, 1932 (53 I. D. 593)..
18

ed. 141
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arises whether the general act of February 28, 1891, su-ra, has been
similarly extended to the Territory.
Possibly the act of February 28, J$91, supra, might be held to be
"locally inapplicable" to Alaska within the meaning of the act of 1912
because the act of 1891 could not operate in the Territory when the act
of August 24, 1912, supra, was passed.21 Until the passage of the act
wof.March .4, 1915 (38 Stat. 1214); there existed no general act either
reserving or granting to the Territory any sections 16 and d86 for the
benefit of its common schools. Hence, prior to- March 4, 1915, there
'could be no loss to the Territory of lands in those sections, which would
have entitled the Territory to lieu selections, even if the act of 1891
were applicable to Alaska. However, whether or not the act of 1891
was "locally inapplicable" because it could not operate when the act
of 1912 was passed need not be decided, as I am convinced from a
thorough consideration of the legislative history of the various bills,
one of which became the act of March 4, 1915, spra, soon after the
act of 1912 was passed, that Congress neither considered the act of
1891 extended to Alaska by the act of 1912 nor intended the act of
1915 to have that effect.
During the second session of the 63d Congress, two bills were introduced in the House, each of which provided for reserving and granting to the Territory of Alaska, upon survey, sections 16 and 36. Each
bill provided for the Territory to make lieu selections and expressly
provided that "the provisions of " the act of February 28,1891 (26 Stat.
791) "are hereby made applicable thereto." In the third-session of the
same Congress, identical bills were introduced in the House and Senate, 2 3 respectively, providing for the reservation of school sections for
the Territory and for the lieu selections to be made "in the manner"
provided by the act of 1891, instead of expressly making the provisions of that act applicable to lieu selections. One of those bills, S.
7515 , was enacted as the act of March 4, 1915, supra, without change in
the lieu selection provision of the bill. A thorough examination of
the legislative history of the bills fails to disclose the reason for the
change in wording of the lieu selection provisions in the bills as introduced in the second session, to that contained in the two bills introduced in the third session. Apparently, the change was made because
22

A
An act similar to the act of August 24, 1912 (48 U. S. C. sec. 23), was. held not to have
extended certain general acts, applicable only to surveyed lands, to the Territory of Oregon
because no surveys therein had been authorized by the Teoderal.-Government.
Stark v.
StarTs, 73 U. S. 402 (1867).
22 H. R. 15870 and H. R. 17262.
23 Ed. R. 20851 and S. 7515.
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Congress decided merely to adopt the methods and procedures authorized by the act of 1891 and the regulations thereunder, rather than
make the lieu selections of that act applicable to lieu selections made
under the act of 1915. This conclusion is supported by the meaning
of "manner" as generally construed, namely, that it means the method
of doing a hing; or method of procedure or execution.24 I find nothing in the act of 1915 indicating that Congress intended "manner" in that act to have a meaning different than that ordinarily given
it. At any rate, it is a well established rule that changes made in a
bill during its consideration if later reflected in the law are made with
a purpose and the change here under consideration can only mean
that rather than extend the 1891 act, Congress decided to extend the
procedural parts of it only. No other reason for the change is disclosed in the history of the legislation. Therefore, my answer to
question (5) is in the negative.
J. RIEUEL

ARMSTRONG,

Solicitor.
APPEAL OF TRI-STATE CONSTRUCTION CO.
;IEBCA-63 :

0

Decided February26, 1957

Contracts: Unforeseeable Causes-Contracts: Delays of Contractor-Contracts: Damages: Unliquidated Damages
A strike precipitated by the decision of a contractor to discontinue paying its
employees for travel time when such employees were affiliated with the
union that called the strike, and it was customary for employers in the
area to, pay their employees for travel time, is not an unforeseeable cause
of delay' beyond the control and without the fault and negligence of the contractor within the meaning of the "delaysdamages" clause of the standard
form of Government construction contract, and does not entitle the contractor to an extension of time for the performance of the contract so as
toeavoid'thefassessnhtent of liquidated~ damages.

The-question whether the

strike was unforeseeable and beyond the control of the contractor does not
necessarily depend on a determination of the legality of the conduct of the
contractor or of the union that called the strike. While it is more readily
to be expected that the illegal conduct of an employer will lead to a strike,
the converse of this proposition is not necessarily true, and there are many
circumstances in which an employer can readily foresee that the exercise of
his legal rights will lead to a strike and delay the progress of the work.
2 see Melsheimer v. McKnight, 46 So. 827 (1908) ; United States v. Matashe et al. 117
1. 2 947 (10th Cir. 1941); People v. English, 29 N. ED.678 (1892) Cover et al. v. Connally et al., 121 P. 2d 558; 55 C. J. S. 663.
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Contracts: Additional Compensation-Contracts: Appeals
The Board of Contract Appeals lacks jurisdiction to consider a claim for'
additional compensation when no appeal was taken from the contracting
officer's decision rejecting the claim within the time specified in the "disputes"
clause of the contract.

Contracts: Appeals-Contracts: Comptroller General-Contracts: Payments
When a contracting officer withheld from payments due under a contract
sums to cover contingent liabilities of a contractor by reason of alleged
labor violations being investigated by him and by the Department of Labor,
but made no findings of fact with respect to the alleged labor violations and
merely informed the contractor that the matter was being referred to the,
Comptroller General, and when the contractor never requested the contracting officer to make findings of fact with respect to the alleged laborviolations andi did not complain of the withholding in its notice of appeal,
but only in a subsequent brief, neither the issue of the alleged labor violations nor the propriety of the withholding is properly before the Board of
Contract Appeals. The submission of the matter to the Comptroller General
did not constitute a finding of fact or decision within the meaning of the"disputes" article of the contract, or of the regulations of the Board.
BOARD OF CONTRACT APPEALS

On November 10, 1955, the Tri-State Construction Co., of Portland, Oregon, filed a notice of appeal from the findings of fact and
decision of the contracting officer, dated October 14, 1955, which deniedthe contractor's request, dated October 5, 1954, for an extension of
time of 43 calendar days for the completion of Contract No.1403-001-10969, entered into on June 2, 1954, with the Bonneville
Power Administration, hereinafter referred to as Bonneville.
The contract, which was on U. S. Standard Form 23 (Revised
March 1953) and incorporated the General Provisions of U. S.
Standard Form 23A (March 1953), provided for the construction of
the Forest Grove-Timber 115-KV Transmission Line.
Under-he terms ofthe contract. the completed line was to be de-livered 130 calendar days after the date of notice to proceed, which
was given on June 7, 1954. The line was finally completed on November 27, 1954, or 43 calendar days beyond the scheduled completion
date. The contract provided for the assessment of liquidated damages
at the rate of $100 per day for each calendar day of delay beyond
the established completion date,' unless such delay were found to be
excusable. In his findings of fact and decision the contracting officer
1 See paragraph (b) of clause 5 of the General Provisions, and paragraph 1-104 of the
contract specifications.
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determined that liquidated damages should be assessed for 43 calendar days of unexcusable delay, or in the total amount of $4,300.-

The basis of the contractor's request for an extension of time is that
the delay was caused by a strike of its linemen and groundnien on
August 23, 1954, and the concomitant establishment of a picket line,
beginning August 26, 1954, by Local 125 of the International Brotherhood of Electrical Workers. The strike was called because on August 20, 1954, the contractor's crews had been informed that they
would no longer be paid for time spent in traveling from their assembly point to the site of actual work. The jobsite appears to have
been picketed during the whole of the remaining period of construction, but the contractor was, nevertheless, able to secure, although with
great difficulty, sufficient men to complete the work. 2To be excusable, the contractor must show, as provided in clause
5 (c) of the contract, that the delay in the completion of the work was
"due to unforeseeable causes beyond the control and without the fault
or negligence of the Contractor," including but not restricted to various named causes among which strikes are mentioned specifically.
The appellant argues that the strike was not a foreseeable consequence of its refusal to continue to pay its employees travel time. It
contends, on the one hand, that its refusal was lawful and represented
a legitimate dispute with its employees, and, on the other hand, that
the conduct of the union, which it asserts was not a certified bargaining agent in accordance with the provisions of the Labor Management
Relations Act of June 23, 194V,3 and was engaged in picketing in
violation of the laws of Oregon, was unlawful. The appellant also
argues that in any event the contracting officer had no authority to
determine the cause of the strike but was bound to grant an extension
of time once it was shown that the delay, had been caused by the
strike.
The record shows that the Regional Director of the National Labor
Relations Board did refuse, .for lack of sufficient evidence, to file
charges of unfair labor practices against the contractor. But the
Board does not deem it necessary to determine whether the conduct
of the contractor, was lawful and the conduct of the union was un
lawful under the provisions of either Federal or State law. The
contractor has misconceived'the issue, which,,under clause 5 (c) of
See the contractor's letter dated Tanuary 19, 1955, to Bonneville, in which the extension of time of 43 days was requested.
361 Stat. 136; 29 U. S. C., 1952 ed., sec. 141 et seq.
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the contract, is not necessarily one~ of legality but of foreseeability,
For present purposes, the Board will assume that the conduct of the.
contractor was lawful but that does not dispose of the question whether
the strike, with its consequences, was unforeseeable.
In United States v. Brooks-Callaway Co., 318 U. g. 120 (1943), the
Supreme Court held that the causes of delay specifically enumerated
in the provision excusing the contractor for delay were not unforeseeable per se. Said the Court: "The purpose of' the proviso to pro-tect the contractor against the unexpected, and its grammatical sense,
both militate against holding that the listed events are always to be
regarded as unforeseeable, no matter what the attendant ircumstances are. Rather, the adjective 'unforeseeable' must modify each
event set out in the 'including' phrase.."
It follows that the mere fact that strikes are among the enumerated.
causes of delay does not make every strike and its consequences ni1lforeseeable, and that the contractor must show that they were unforeseeable in fact. Moreover, clause 5 (c) expressly provides that causes
of delay which0 are within the control of the contractor or due to his
fault or negligence are not to be regarded as unforeseeable. Now,
while it is more readily to be expected that the illegal conduct of an
employer will lead to a strike, the converse of this proposition is not
necessarily true, and there are many circumstances in which an employer can readily foresee that the exercise of his legal rights willead to a strike and delay the progress of his work. In such a case,
he must choose between the exercise of his legal rights as an employer,
and the danger of defaulting on his obligation as a contractor.
In the case of a strike that an employer has himself precipitated, the
burden must rest on him to show that it was unexpected. It is conceivable that a strike, which could not reasonably be foreseen, may result
from the conduct of an employer, as, for instance, if a strike were to
follow from thefailure of an employer to reply to an0employee's "Good.
Morning," but such cases must necessarily be rare. On the other
hand, it would seem to be apparent that as a rule any strike resulting
from a sudden change in an important term or condition of employment is foreseeable. As the change can be made only by the employer,
it is clearly within his control, and if it is made under circumstances
which indicate that it will provoke a strike, the employer's judgment
in making the change must be regarded as faulty.
The record in the present case shows that prior to the occurrence of
the, strike the contractor had good relation's with its employees, and
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rapid progress on the performance of the contract was being made.
Indeed, from June 10 to August 20, 1954, construction had progressed
so atisfactorily that T5.6 percent of the work had been completed,
although only 56.9 percent of the performance time had elapsed. On
August 20, 1954, however, C:.
McGarr, who had been the superintendent on the job from its commencement -was replacedby a new
superintendent, E. Michael O'Callaghan, who proceeded to inform
the contractor's employees that they would no longer be paid for travel
time. Even if the men had been wholly unorganized, and belonged
to no union whatsoever, it is apparent that trouble was to be expected.
The payment for travel time was an important term or condition of
employment, and a sudden decision to discontinue such lpayment was
bound to lead to resentment. However, the members of the contractor's crews appeared to belong to Local 125, and the local appears
to have had collective bargaining agreements with many contractors
in the area. Moreover, shortly after the contractor had commenced
operations, the local had written to it to state: "The bearer' L. C.
Taylor, will act as Steward for your job until further notice from this
Local Union," 4 and the contractor's superintendent appears to have
agreed that the job would be worked in accordance with union rules. 5
And, finally, it appears that the practice of paying employees for
travel time was consistent with the terms of a contract between' the
Northwest Line Constructor's Chapter of the National E lectrical Contractor's Association and the local unions, including ILocal 125.6' In 0
these circumstances, it is all too obvious that it was to be expected
that the termination of the practice of paying for travel time would
lead to a strike. It is a matter of common experience that the reach
of collective labor agreements often extends far beyond the terms of
their technical validity, and that even non-union employers must
reckon with them. Certainly it is true that where a practical working
arrangement with a nion has been made, the absence of a formal
contractisnoguarantee againsttrouble.''
In the light of the record, the Board must conclude that the strike
was foreseeable within the meaning of clause (c) of the contract, and
4 See letter dated June .14, 1954, from Local Union 125, International Brotherhood of
Electrical Workers, to the contractor.
See memorandum dated May 28, 1954, from Bnneville's Branch of onstruction to
James D. Bell, Chief of the Transmission Line Construction Section, which indicated that
one of the contractor's representatives had stated not only that McGarr would be the superintendent on the job, but also that he had "an agreement with the electrical workers that
they would work the job according.to theirunion-contract."
See letter dated December 30, 1954, from the chapter to W., Dale Eddington, the -Bonneville Labor Relations Officer, transmitting statemient showing that the contractors in the
area adhered to the practice of paying for travel time.

tS]

+

43

APPEALI OF TI-STATE: CONSTRUCTION CO.
February 26, 1957

that liquidated damages for the contractor's delay in the completion of
The work were properly assessed by the contracting officer. He also
'found that even if the strike could be regarded as unforeseeable the

delay would have to be regarded as inexcusable because of the conttractor's failure to maintain adequate superintendence on the job and
an organization and plant capable of completing the work on time.7
However, if such failure occurred, it was subsequent to the strike, and
it wouldS have been excusable if the strike itself had been excusable.
T herefore, the second ground upon which the contracting officer relied does not present an independent ground for either granting or

denying.relief.
IIn its; brief the contractor also asserts a claim in the amount of
$8,384.17 for extra, work in replacing damaged cable. This claim was
Idenied by the contracting officer in a finding of fact and decision dated
larch 16, 1955, from which the contractor did not take an appeal
within the time specified in clause 6 of the contract, relating to disputes. The Board, therefore, lacks jurisdiction to consider the claim.
The contractor also complains that the contracting officer has withheld from payments due under the contract the sums of $280 and
$1,735.38 to cover contingent liabilities of the contractor under the
Eight Hour Laws and the Davis-Bacon Act,"0 respectively. The
record shows that the contracting officer had long prior to the withholding had under investigation the labor practices of the contractor,
and had reported alleged violations of law to the Department of Labor
which has also been conducting an investigation which apparently is
Still continuinga- In. a letter dated October 14, 1955, which accompanied his fdings' of fact and decision with respect to the contractor's request for an extension of time for the performance of the
contract, the contracting officer informed the contractor that a balance
was being withheld from the payment due uderlthe.contract to cover
contingent liabilities which included penalties for the alleged labor:
'violations, and that the balance was being transmitted to the General
Accounting Office with a request that it determine its disposition.
The contracting officer concluded this letter by stating:
You may appeal the decision on the time extension to the Board of
*
* You may also present your claims to the General Accounting Office for the money sent to them.

Contract Appeals.

'These requirements were imposed by paragraph'2-101 of the speeifclations.
8 See 43 CFR 4.16, and compare 2knsco Manufacturing o., 63 I. D. 92 (1956)
Painting o., IBCA-78 (October 26, 1956).
s 40 U. S. C., 1952 ed., see. 321 et seq.

1040 T. . C., 1952 ed., sec. 276a et seq.

Wiscomlie
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In its appeal the contractor merely stated that it was appealing from
the contracting officer's "decision or findings of fact" which, as already
stated, was limited to the requested extension of time. Moreover,
while the contractor might have requested the contracting officer to
make findings of fact with respect to the alleged labor violations, it
has so far failed to do so. The issue of the alleged labor violations
was, as in the case of the damaged cable claim, interjected only in the.
contractor's brief. It is apparent, therefore, that neither this issue
nor the propriety of the withholding is, on the present record, properly
before the Board. The submission of the matter to the Comptroller
* General did not constitute a finding of fact or0 decision within the*
meaning of the disputes article of the contract, or of the regulations
of the Board."'
Therefore, pursuant to the authority delegated to the Board of Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 2509,
as amended; 19 F. R. 9428), the findings and decision of the contracting officer are affirmed.
WVILLIAM SEAGLE,

Memlber.

I Concur:
THEODORE

H. HAAS, Chaian.

HERBERT J. SLAUGHTER, 11lenmher.

APPLICABILITY OF STATE COMMUNITY PROPERTY
LAWS TO FEDERAL OIL AND GAS LEASES WITH
RESPECT TO ACREAGE LIMITATIONS
Oil and Gas Leases: Generally-State Laws
State comzmunity property -laws should not be considered in determining
acreage chargeable to a holder of oil and gas leases because (1) they
governed lexclustIvely by Federal law , (2) since their applicability has
been authorized by Congress their application would be contrary to
Constitution of the United States, and () the lessee's obligation is in
nature of a contractual obligation which can only be transferred with
approval of the Secretary of the Interior.

theare
not;
the
the''
the

Oil and Gas Leases: Generally-State Laws
The State laws applicable to Federal oil and gas leases are limited to those
classes of laws authorized or recognized by section 32 of the Mineral Leasing Act (41 Stat. 437; 30 U. S. C. sec. 181 et sec.) as amended.
Gil
UL

Construction Company, Inc., 63 . D. 378' (1956).
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6il and Gas Leases: Assignments or Transfers:
Title to or interest in an oil and gas lease may only be assigned or transferred
subjeet.to theapproval of the Seeretary of~thenterior.

x1-36416
To THE DIRECTOR, BUREAU

FEBRUARY 27, 1957.
OF LAND MANAGEMENT.

On January 25, 1957, you asked for my opinion on the following

questions:
"1. Whether; community property laws should be. considered in determining whether a lessee has. violated the
acreage limitations of 30 U. S. C. sec. 184 (Supp. III, 1956)e
"2. Whether the limitation if anyon acreage to be held by
husband and wife as community property would be the same
as the limit on a person or association, i. e., 46,080 acres as
to oil and:gas?
"3. Whether the presumptions. raised. in the. community
property laws, e. g., that property taken in the husband's
*
name is community property, should be considered con: . telusive, or whether a person may rebut such presumptionsas by showing that a lease was separate property?"
:

0

You. also asked whether
"4. If the husband and wife hold the maximum acreage
permitted by law, may additional acreage be held in trust for
their minor children?"
which is a separate question and which will be the subject of a separate.
opinion.
The first question, upon the answer to which the answer to the second and thirId questions depend, is one that appears not to have been
specifically decided by the Department, at least in any reported case.
in practice the community property laws of the various States have
not beei invoked in the computations of acreage holdings. Each individual lease offeror (formerly applicant), whether male or female,
married or unmarried, has always been required to furnish a state1ment as to his (or her) individual acreage holdings.
-When Con.Tess provided by law for the issuance of oil: and gas

leases on the lands belonging to the United States, it exercised the
power conferr'ed on it by the Constitution~ (Art. IV, Sec. 3, Cl.:2)
"to dose of and make all needful rules and regulations respecting"
the lands of the United States. That power is exclusive "and that
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only through its exercise in some form can rights in lands belonging
to the United States be acquired." Utah Power and Light Company
v. United States; 243 U. S. 389 (1917). The same case held that whatever power a State has with respect to such lands its
: **.jurisdiction does not extend to any matter that is not consistent with
full power in the United States t * ', to control their use and to prescribe in
what, manner-others may acquire rights in them. Thus. : * * the State,
* may not tax the lands themselves or invest others with.any right whatever in
them.

Community property laws in general do not require any transfer
as between the parties.;' Instead title under them vests by operation
of law. Therefore, if they apply at all it results that the wife becomes invested by operation of law with a one-half interest in~ an.
oil and. gas- lease issued to the husband who applies to the United:
States in his own name and right without any assignment or 'other
form of transfer from him to her.
Such an investiture can only be reconciled with the principle stated
in Utah Pouter and Light Conmpany v. United States, spra,if provided for in the Federal statute or if the State law is wholly consistent with the Federal law.
The Mineral Leasing Act of February 25, 1920 (41 Stat. 437; 30
U. S. C. sec. 181- et seg.) as amended, is a comprehensive law providing for the disposal of certain federally owned mineral deposits by
lease.< It does -not contain:-any provision naking community property
laws applicable to mineral permits or leases. Section 32 of the act
reserves to the States or other local authority the right "to exercise
any rights they may have, including the right to levy and collect
taxes" upon certain property rights of lessees. But it limits the effect
of State legislation to that enacted under "rights which they may
have." Only within the framework of their authority as it then
existed may the laws enacted by the States apply.
The Leasing Act provides in section I for disposal of the minerals
to "citizens of the United States, or to any associations of such persons, or to any corpoiation organized under the laws of the United
Section' 27
States, or of any State or Territory thereof, * * "
of the act limits the acreage that may be held by a single lessee or,
permittee. Section 30a requires that any assignment of all or any
part of a lease be approved by the Secretary of the Interior. Section,
32 authorizes the Secretary of the Interior to prescribe "necessary
and proper rules and regulations" and to do whatever else is necessary to "carry out and accomplish the purposes of the act." Pursu-
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ant to that authorization, the Secretary has deemed it necessary to
prescribe as to oil and gas lease offers, the requirement in 43 CFR
192.42 (d) (3) that each offeror must state as a part of his offer
that he does not hold acreage in. excess of that prescribed by the law.
The same section required the offeror to state his citizenship. Other
regulations provide similarly with respect to the showing required
of applicants for leases for other minerals. The same facts must be
determined before an assignment of a lease may be recognized.
Since proof. of the facts required-by the act to be established must
be made by the .statement of each individual offeror, whether there
is only one or an association, it is obvious that there is no way in
-which one individual, acting alone can apply for and obtain a lease
which from and after its actual issuance will not be owned by him
alone but will be held in equal shares by him and another individual,
the facts as to whose citizenship and acreage holdings are unknown
to the lessor, except as the latter may be implied from a consideration
of the laws of the State. But recourse to those laws for such a
purpose in the absence of direction to do so by Congress would be
*inconsistent with that body's exclusive right to dispose of the mineral
property by lease.
The rule with respect to the question whether the title to Federal
, land has passed must be resolved by the laws of the United States.
It. is onlyafter title -has. passed that "theproperty' becomes -stibject
to the operation of State laws. Wilox v. Jackson, 13 Pet. 498, 517,
38 U. S. 266 (1839); Bernier v. Bernier,147 U. S. 242 (1893). This
rule was applied in Mid (June v. Essig, 199 T. S. 382 (1905) and Wadkeins v. ProducersOil Company, 227 U. S. 368 (1913), in both of which
it was held that the right to a homestead entry passed to the widow,
if any, upon the death of the entryman pursuant to the mandate of
the Federal law and the State community property law did not apply
and, in the latter, that if the death of the wife preceded that of the
entryman no estate in the entry descended to her heirs under the community property laws of he'State. Concdedlv-'there> are differences between a homestead entry and an oil and gas lease but there is
the striking similarity that the holder of either is bound under the
Federal law to perform certain acts in order to keep his estate alive.
In each case his duties are prescribed by that law and his rewards
are authorized by it. In a sense each is a contractual relationship'
iider. which personal liabilities and obligations are created. In
neither. 'case is the jnited States divested 'of 'title to the land. It is
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,true as to the lease that title passes to the minerals but onlv after they
have been severed from the realty and then only as to part of 'them
-unless royalty is paid in cash. However, we are not here concerned
with the ownership of the mninerals after they have been severed from
-the realty and have become personal property.
Th-uq, consideration of State community property laws in deterrnining tFederal acreage holdings in oil and gas leases is precluded
,because;
(1) the leases are governed by Federal law and application to them
of State law is not authorized by the Mineral Leasing Act or other
Federal law;
(2). application of the State law for such a purpose would prevent
compliance with express provisions of the Mineral Leasing Act;
(3) absent express or implied authorization by Congress application of the State law would be -contrary to the Constitution of the
United States; since the leases involve lands and interests in lands'
title to' which is still in the United States (note above, that title
to the oil and gas vests only upon severance)
(4) the obligations under, the lease are the personal obligations,
contractual in nature, of the person nam ed in the instrument as the'
lesseeand may oly. vest, in another after the transfer has been approved by the Secretaty of the Interior.
Your second question does not require further answer because on
the basis of -what has been said if the leases involved are issued
separately to the husband and to the wife, each would be separately
chargeable with his or her own acreage. If issued to both under
joint offer they would be treated as an association,the authorized
holdings of which in any State would be 46,080 acres. In the latter
case each could hold in his (or her) own right 23,040 acres in addition
-to the acreage held by both together.
It is also unnecessary to answer your third question since it does
V
jOt apply.
J.

REUEL

:0

U.

-0

ARMSTRONG,

:

Solicitor.
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THE SUPERIOR OIL COMPANY AND
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Indian Lands: Leases and Peruits: Oil and Gas
Where an Indian; tribal oil and gas lease provides for a term of 10 years and as
much longer thereafter as oil and/or gas is produced in paying quantities,
pon failure of production after the primary period the lease terminates by
its own terms.

Indian Lands: Leases and Permits: Oil and Gas-Oil and Gas Leases: Rentals
Neither the payment of advance rentals nor their receipt by departmental
officials upon a lease which had terminated can continue or reinstate the
lease.

Indian Lands: Leases and Permits: Oil and Gas-Oil and Gas Leases:
Suspension of Operations and Production
:
:

Under an Indian tribal oil and gas lease which provided as a condition to its
existence that oil and gas be. produced in paying: quantities, upon a cessation of production no, authority is vested in the Secretary, of the Interior to
allow a suspension of operations and thereby continue the term of the lease.
APPEAL

ROM[ THE COMMISSIONER OF INDIAN AFFAIRS

The Superior Oil Company and The British-American Oil Producing Company have, through their attorney, appealed from a decide
sion by the Comnissioner of Indian Affairs, dated December 19,1955,
which in effect affirmed a decision dated March 8, 1955, by the Area
Director, Billings Area Office, Bureau of Indian Affairs, whereby. the
appellants were notified that an Indian tribal oil and gas mining lease
held by them (-96-nd. 6800) had terminated. because of a failure to
produce. oil and/or gas in paying quantities.
The lease in question, made and entered into on October 11, 1941,
was ,approved by the Assistant Secretary of the Interior on January
3, 1942. The lease originally. covered 280, acres' of Shoshone and
Arapahoe tribal lands in Wyoning. The lease specified a term of "10
years from and after the approval hereof by the Secretary- of the
Interior and as much longer thereafter as oil and/or gas is produced in
paying quantities from: said land," and for the payment, as royalty, of
a percentage of the value ornamount of oil and gas produced fron the
leased land. The primary term of the lease expired January.2, 1952.
The record shows that a gas well was completed on the land held'subjeet to the lease during the latter part of. December 1951. Copies of
reports from the Regional Oil and Gas Supervisor; Geological Survey,
are to the effect that the well in, question produced gas through Febru-.
' After August 7, 1946, the lease was canceled except as to 160 acres described as the

4sec. 33, T. 3 N., R. 1 W.
422936-57
1
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ary 1953,2 after, which the well was "choked off by. water" and no
effort apparently was made thereafter to develop the land for mining
purposes. Since the last period of production was during the year
1953, the advance acreage rentals paid by the appellants for the years
1954 and 1955 were ordered refunded-to the appellants.
The a ellantS state.that realizing the close proximity of the expiration. date. of the primary term, and appreciating the. possibility of not
being able to market the gas from the well in question and not kno Wing
how permanent the production Would be, an application was filed by
them.on December 26, 1951j .for. suspension of productionand the con-.
tinluance. of the lease While this application. was submitted on the
basis- of the departmentalloil and gas] operating-regula.tions (30O
CFR
221.14),3 the Acting Director of the Geological Survey referred the
matter to the Coumiissioner of. Indian Affairs with the opinion that
section 221.14 of the operating regulations did lotconstitute..autlority
to waiveithe condition to the continuance of the lease beyondlthe primary term that oil or gas must be produced in paying-quantities.
The Cominissioieri of Indian Affairs concurred- in this view in his
decision of beDembei> 19, 1955..
- The primary or fixed period of the above lease. had expired. Moreover, the only condition upon which that instrument might have been
coitimued after "the -primary' period was by the productin' of'oil or
gas in paying quantities, and unless' such a condition of~ the lease is
met th Ilease 'terminates, not by forfeiture, but by expiration of the
period fixed by the contract of the parties. 4 : Thus; since the lease' in
question terminated when gas-was no longer being produced in the year
1953, the advance acreage rentals which thereafter; appear to have
been 'paid for the years ommencing January 3, 1954, and January 3;
1955, should be refunded. <"Thile a reference is made by the appellants
to the payment of' those rentals and their receipt by field officials of
this Departnrent, no effect can be imputed to. such action as continuing
the lease. In fact, the lease itself provides that' such rentals are payable- only during its: continuance.' Moreover, upon the termination
I The following gas production by months was reported:
becember 1951… …
__…__ 801, 00oc. f.
August 1952…------817, 000 c f.
January 1952=____2, 117, 000 c. f
September 1952
1,10, 000 c. f.
February 1952 ________
2, 148, 000 c. f.
October 1952
____
…
- 11, 264, 000 c. f.
Match'i952
…
… 1, 618, 000 c. f.
November 952
__-…
:-902. boo c. f.
April 1952 ___-___-__
125,000 c. f.
December .1952
…_
1,079, 000c. f.
May 1952 ------1, 136, 000 c. f.
January 1953__
_------1, 463, 000 c. f.
June 1952 …
…
… 888, 000 c. f.
February 1953-1,
287, 000 c. f.
July 1952
…-'-1, 007,000 .f.
March 1953
…
Oc. f.
"221.14,
"s
Suspension ooperations and production. On receipt of an application for
suspension of operations or production or for relief from any drilling or producing requirement under a ease the supervisor' shall forward such application, with a report and
recommendation, to the appropriate official and, pending action thereon, grant such temporary approval as he may deem warranted in the premises or reject such application * *
4 See Wilbur v. United States e rel. Osage Oil d Refining
., 54 F. 2 47 (Apo' D. C.,
1931); Jewett V. Coffeyville Vitrified Brick
Tile Co., 122, Kans. 287, 251 Pac. 1110
(1927); Solicitor's Opn., 58 I. D. 12 (1942); Summers, The Law of Oil
Gas, perm. ed.,
sec. 305.

'
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of the lease,' no 'further payments are due, neither could the iaking
of such paynieilts reinstate or continue a lease wvhich lad
expired by
virtue of its own terms.There is n.existing authority as a basis upon which the appellanits'
application for a suspension of 'operations"could> have been ranted
and the term. of the lease extended. The appellants refer to the
Assistant Secretary of the Interior's decision of March 23, 1955

(Robert E. kead ad

Griffth Moo'e) ,as

reflecting the; Secretary's

power to granti relief in that respect. However,.the action-taken there
was regarding an oil and gas lease issued under the provision of se'ction 17 of the Mineral Leasing Act, .as.amended" which act, of course:
applies'to public but not to Indian lands, such asethose covered by the
,present-lease.:

M reover, a provision in the Miie'ral Leasing Act (sec.
39)
provides specifically for the. suspension of. operatiois and the
extension of the term of 'leases issued under that act. The condition
in the instantlease that it shall continue only' for the primary period
of 10 years and as much longer thereafter. as oil; or gas is produced in
paying quantities stems from a statutory limitation in that respect
found in the.act of May 11,-1938.9

In the face of such a congressional

direction, and in the absence of authority to.W
waive .or alter.. the ,cdiidition under which the tribal lease. was executed and'approved, no
officer of this Department Was authorized to permit a, suspension. of
operations under the tribal lease and thereby continue in force a lease
'which expired by reason of its own terms.'
Such administrative
power must derive from congressional authority which is
ot'noAV

apparent.

'

Accordingly, the decision of the Commissioner of Indian Aiffairs,
'dated December 19, 1955, is affirmed, and the appeal of the appellant:
oil conpaniesis denied.;

HATFIELD CHMILSO,

Assitant Secrety.
MAY A HUSBAND AND WIFE, OR EITHER OF THEM, HOLD THE
MAXIMUM PERMISSIBLE ACREAGE IN OIL AND GAS LEASES IN
A STATE AND ALSO HOLD ADDITIONAL ACREAGE AS TRUSTEE
OR TRUSTEES FOR THEIR MINOR CHILDREN
Oil and Gas Leases: Acreage Limitations

A husband and wife may, each, hold the maximum: acreage, permitted by
section 27 of the Mineral Leasing Act (41 Stat, 437; 30 U.. . 0. see. 181
'See

United States v. Brown, 15 F. 2d 565 (N. D. Okla., 1926)
Gas Co., 228 F. 2d 298, 306 (5th Cir. 1955).
G62 I.
. III (1955).
'60 U. S. C., 1962 ed., sec. 226..
0j:;
830 U. S. C., 1952 ed., sec. 209.,
552 Stat. 347; 25 U. S. C., 1962 ed., sec. 96a.
' Cf. United St'es V. Brown,,sispra, fn. 5,

Oil

cf. Haby v. Stanolid
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et seq.), as amended, to a single lessee. They may hold together, as an
association, such maximum acreage. Where' either holds the maximum
acreage he (or she) may not hold additional acreage as trustee for minor
children but where both hold the maximum acreage as an association either
may hold in his, (or her) own name or as trustee a total combined additional
acreage equal to one-half the maximum

M-36418

MARCE

.

11 1957.

BUREAU OF LAND MANAGEMENT.
In your memorandum of January 25, 1957, you. asked several questions relative to the application of: State community property ;'laws
to Federal oil and gas leases and concluded with the above question
[title] in substance. Since the answer to your other questions appeared to divorce this one from the general subject (see -36416,
Feb. 27, 1957, p. 45) it was deemed advisable to answer it separately.
The question. as now! phrased is, impliedly at least, answered by
the regulation in 43 CFIR 192.42. (e) (5) which requires a trustee for
!a minor oil and gas lessee to furnish. evidence not only of the minor's
:qualifications but of his ownas well. This regulation is based on the
provisions of sections 1 and 27 of the Mineral Leasing Act (41. Stat.
:-437;: 30 U. S. C. sec. 181.et se.) as amended, which (section1). limits
the issuance of such leases to citizens and (section 27) forbids both
direct and indirect holding -of acreage in excess of the prescribed
maximum..'
The succinct answer to your question is that neither a husband nor
'a wife holding the maximmn allowable acreage in his (or her) own
name may hold additional acreage as a trustee for his (or her) minor
children. Where a husband and, wife together hold ,the maximum
acreage permitted to a single lessee, either may' hold 'individually or
as trustee or in part one and in part the other additional acreage up
to one-half of the jointly held maximum.
To

THE DIRECTOR,

J. REUEL ARMSTRONG,
Solicitor.
HENR
A27408

;

-

.

OME

Decided March 8,1957-

Small Tract Act: Renewallof Lease-Regulations: Applicability
Where a regulation governing renewal of small tract leases is amended after
the issuance of a lease and is not specifically incorporated by reference in the
'lease, the 'regulation'wil be deemed' applicable to the lease if it confers a
benefit and'not an added obligation on the lessee, does not affect the rights of
,others, and is not detrimental to the interests of the UInited States.;

Small Tract Act: Renewal of Lease
An application for renewal of a small tract lease Which has been classified for
lease and sale may be approved where a showing is made that, the lessee's
failure to meet the requirements for0 sale of the tract is justified under the
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circunatsances .and that nonrenewal of the lease: would work an extreme
hardship' onthe lessee.

APPEAL FROX THE BUREAU OF LAND MANAGEMENT

Henry Offe has appealed to the Secretary of the Interior from a
decision of the Director, Bureau of Land Management, dated July
19,1956, which affirmed the decision of the manager of the Los Angeles
land office, dated April 11, 1955, rejecting his application to renew his
smalltract lease of the'W1/2 SE/4SWl/A4NW14 sec. 16; T. S., R. 4 E.
S. B M., California, issued under the act of June 1, 1938- (43. U. S. C.,
1952 ed, sec. 682a), for the reason that Mr. Offe had not placed the
required improvements: on the lanid and had not satisfactorily explained his failure to do so.

The appellant's lease was issued for a period of 5.years on April 1-1,
O1950
and provided that the. lessee was entitled to purchase the Land
on or after .1 year rom. the date.'of.the lease provided that he had
made the required improvements on the land and omplied with the
terms and conditions of the lease. By section 4 (b) of the lease the
lessee agreed to construct upon the land "im-provements appropriate
for the use for which the lease is issued," fwhich was as a cabin site.'V
On April 6, 1955, 4 days before the lease was due to expire, the appellant filed with the land.office, an- application to renew his lease.
The application stated that the appellant was applying to renew the
lease and. eventually to amend the lease "in an appropriate direction."
It also, stated that the appellant had tried,-to comply with the terms
and conditions of. the lease and'referred to an attached'statement and
enclosures. In the space .on the standard form of application for
renewal' (Formn 4 75a) :whiclicalled -for a description of the. improvements constructed on the land, the appellant; stated "The applicant
is especially callingiattention to the lack of accessability caused prob'ably by erosion." In a letter to the land office, which accompanied'the
appellant's application for renewal, he stated that renewal of his'
lease would give him a chance to make the location accessible, and that
he had undertgonetwo operations since 1953 but had secured the services of a licensed contractor to erect a building on the tract. With the
letter he enclosed an advertisement of a "package plan": 12- by 16-foot
house and a letter. dated March 29, 1955, from the contractor stating
that he had examined the 'appellant's leased land and had found it to
be inaccessible for transporting building material, equipment, etc.,
because of' four deep washes.' The contractor recommended that the
appellant find some other site..
The manager rejected the application for renewal and his, decision
was later affirmed by the Director. From the latter decision the applicant has appealed to the'Secretary.
In his decision the Director Cited a provision of the appellant's
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lease to the effect thlat the lessee could apply for renewal of his lease
"not more than 6 months nor less than 60 days prior to the expiration
thereof" and stated that the appellant did not apply for renewal of the
lease until April 6, 1955. The decision then stated that "Even if he
had, however, the application would still be held for rejection for the
reasons below." The decision went on to say that under the departmental regulationv in effect when the' appellant's lease terminated renewals could be granted only uponi a showing that the lessee's failure
to meet the requirements for sale of the tract (i. e., the construction of
improvements) was justified under the circumstances and that nonrenewal of the lease would work an extreme hardship on the lessee.
The Director concluded that the information given by the appellant
with respect to his dealings with the contractor and his illness did not
meet the requirements of the regulation.
The Director's decision reveals some confusion as to the requirements necessary for a renewal of the appellant's lease. Section 2 of
the lease provided:
The Lessee may apply for renewal of the lease, not more than 6 months nor less
than 60 days prior to the expiration thereof, and, if it is determined that a new
lease should be granted, will be accorded a preference right to a new.lease, for
such term and upon such conditions as may be fixed.

This provision was in accordance with the regulation in effect at the
time when the lease was issued (43 .CFR, 1949 ed.,. 257.11).
'The Department has very recently held in the case of Gibert V.
Levin, 64 I.ID. 1 (1957), that this provision of the lease gave the
lessee a contractual right to a renewal of his lease provided he
applied for a renewal within the timne limits specified and it were
determined that a new lease should be issued. Thus, it was incorrect
for the Director to state that even if the appellant had applied in
time his application for renewal could not be allowed because of his
*failure to show a justification for not constructing the required
improvements and his failure to show hardship. No such showing
was required under section 2 of the appellant's lease.
The appellant, of course, did not apply for a renewal ilot less than
60 days before the expiration of his lease term. Consequently he'
lost his contractual right of renewal inder his lease. The question
then is whether any other provision' governs his right to a renewal
of his lease. At the time when his lease expired, the pertinent small
tract regulation on renewals had been' amended and renumbered to
read as follows:
Renewal of lease. (a) An application for renewal of a lease must be filed on
Form 4-775a in. duplicate
** prior
p
to the expiration of the lease. A renewal
in the form of a new lease will be granted only if it is determined, that a. ew
lease should issue and that the requirements of paragraph (b) or (c) of this

section have been met.
i
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(C) Where the land has been classified for lease and sale, renewals vill be
approved only upon a satisfactory showing that the lessee's failure to meet
the requirements for sale of the tract is justified under the circumstances and
that nonrenewal of the lease would work an extreme hardship on the lessee.
[43 CFR, 1955 Supp., 257.15.]

'The apellant complied with this regulation to the extent that he
filed his application in duplicate on' the proper form before the expiration of his lease term and submitted a showing as required by
the regulation.
a The Director, assuming the' applicability of this regulation, held
the showing to be insufficient. But the question, first, is whether the
Tegulation is applicable. In Gilbert V. Levin s ra, there was involved an application for a renewal of a small tract lease issued oi!
the same form as the appellant's lease in this-case. In fact, the Levin
lease was issued on April 18, 1950, just 7 days after the appellant's
lease. Levin, however applied for a- renewal prior to 60 days before
the end of the lease term. The Bureau of Land Management rejected
Levin's application for renewal on the ground that he failed to make
the showing required by the regulation just quoted (See. 25.15).
The~:JMreau's action was reversed by the Department, it being held
that the Levin lease incorporated only the small tract regulations in
effect at the time the lease was issued and not subsequent changes in
the regulations. And, as stated earlier, the Department held that, if
a new lease were to be issued, Levin had a contractual right of renewal
under section 2 of the lease since he applied for: a, renewal within the
time limits specified.
It was pointed out in the Levin decision that the ruling on incorporation of changes' in regulations was confined to changes which
would impose an additional obligation or burden upon'a lessee. Thus,
the Bureau of Land Management, by invoking sec. 257.15, had required Levin to make a showing of hardship and of ustifieation for
'failure to construct inprovenients whereas section 2 of his lease 'and
the regulation in effect' when his lease was issued required only that
he apply for a renewal within certain time limits. The Department
'held that the Levin lease could not be interpreted as incorporating the
later change ill the regulation requiring a showing of hardship. The
Department specifically pointed out that where a change in regulations would 'relieve a lessee of obligations or extend him a benefit and
would not be detrimental to the interests of the United States, such a
benefit might well be extendedto a lessee even though his lease did not
incorporate future regulations.. However, that question was not presented in the Levin case and was not decided.
The question is presented here. The appellant cannot avail himself
of section 2 of his lease and the old regulation on renewal since he
did not apply in the time required. The new regulation, permits a
renewal application to be filed at any time prior to expiration'of the
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lease. Thus, if the new regulation is extended to the appellant's lease,
it confers a benefit upon him. As no one else has any rights which
would be impaired by giving the appellant the benefits of the new regulation and as :it does not appear that any interests of the United
States would be adversely affected by such action, I conclude that the
appellant was entitled to apply for a renewal in accordance with the
new regulation. Of course, coming under the new regulation, he was
required to make the showing required by that regulation. The Director held he had not. To that question we now turn.
The first point that must be shown is that the appellant's failure to
meet the:requirements for sale of the tract was justified under the
circumstances... The requirement for sale which is at issue here is the
necessity for constructing improvements on: the: land, that is, a cabin.
In-regard to this point the appellant contends that he attempted to
place a prefabricated house upon' the tract but was-prevented from
doing so by the fact that flood erosion. had cut deep gullies into the
tract rendering it inaccessible for the purpose of placing the house
upon the tract. Theappellant stated in his appeal from the manager's
decision that he explained to the manager in his. conversation with
him on March 30,;1955,that:
i:
: * * I did mention, that a year ago we did have in the San Bernadino County
heavy floods, which may have caused the inaccessability of: the tract, destruction
of roads, but that the building activity of neighbors in this location will change

the communications conditions in favour of accessability.

*

The statements of the appellant regarding the inaccessibility of the
tract because of gullies caused by erosion are largely corroborated by
the letter of the contractor which was attached to his application to
renew his lease.. This fact, which. was beyond the control of the appellant, afforded a. justification for failing.to construct a cabin o the
leased tract at least during part of the last year of the lease.
*The appellant asserts also that in 1955, before seeing the contractor,
he, arranged with a carpenter to build on the tract but the carpenter
took another job. The appellant states that he tried again and again;
to obtain qualified help but was unable to secure any.;
In addition, in regard tohis failure to construct improvements prior
to 1955, the appellant has submitted with his appeal statements from
two physicians showing that he underwent two major surgical operations in May and November 1953 from which he recovered slowly and
was disabled and unable to work until the spring of 1956. An additional statement, is furnished from a dentist showing that he. was a
dental patient from May 1954 until: June 1956.
The fact alone that the appellant was physically unable to work
during the last 2 years of his lease would not ustify his failure to
construct improvements since there is no requirement that he do the
work himself. However, it also appears that he is a man of limited
means. Considering his physical incapacity, his: limited finances
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and medical expenses, his efforts to secure help to construct improvements, and the physical barriers to transporting. building materials
to the tract, I believe a sufficient showing has been made justifying
his failure to construct his improvements.
Indeed, a stronger justification is shown here than in JosephL. Kirg,
-A-26843 (December 18,1953). There the lessee left his tract in
California to work as a construction superintendent in Pittsburgh,
Pennsylvania. This was during the last year of his lease and a 1-year
renewal of the lease. During that time he made arrangements with
three successive contractors to build on the tract but each was unable
to do the work. The Department allowed an extension of the lease
for another year in view of the lessee's apparent good faith.
On the question of hardship, according to the statements made by
the appellant, he has reached the age at which he wishes to retire;
his wife is crippled by arthritis and he hopes that a desert climate will
give her relief from her arthritic pains; he is a man of limited financial resources, but feels he could make a living by raising poultry and
truck gardening; and loss of the small tract lease would mean extremei hardship to*him. A similar' showing as to health needs and
retirement desires was accepted in the Kirg case.
Under all of the circumstances of the case it appears that the appellant's failure to meet the requirements for the sale of the tract is
justified and that nonrenewal of the lease would work an extreme
hardship on him.; But, to comport with the intent of the current
regulation (43 CFR, 1955 Supp., 257.15), which is that land classified
for lease and sale will be sold and not continued under lease, the
appellant's lease will be renewed only to the end of this year. This
will afford the appellant ample time to 'construct the needed improvenents on the land and to purchase the land.
Therefore, the decision of the Director of the Bureau of Land
Management is reversed, and the case is remanded to the Bureau for
renewal of the appellant's lease to December 31, 1957.
HATFIELD CHIESON,.

Assistant Secretary.
RUBY E. HUFFVIAN, FRANCES TORRES, AND
BEULAH MAE CHOQUETTE
A-27373

Decided March 21, 1957X

Administrative Practice-Rules of Practice::Generally
The Director of- the Bureau of Land Management may, before an appeal; iS
taken to the Secretary, reconsider a previous decision on his own motion

and correct any: errors that may have been made in the former decision.

:4229f-57-2
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Waters and Water Rights: State Laws
Under California law an owner of private lands has a-correlative and not
an appropriative right to. the use of percolating water underlying his land,
and this right is analogous in many respects to the riparian right of the
owner of land abutting on a watercourse.

Waters and Water Rights: State Laws
Under California law riparian rights do' not attach to public land abutting
on a watercourse until title to the land passes into private ownership; until
then the occupant of the public land has a right to appropriate water for

use on the land.

Waters and Water Rights: State Laws
It is not settled under California law whether an occupant of public land has
a correlative right to the use of percolating water underlying the land or
only an appropriative right prior to passage of title to the land.

Desert Land Entry: Water Right
Although the California law is not clear as to the rights of desert land. entrymen to the use of percolating water underlying the entered land, there is
sufficient support for the; position that desert- land entrymen do have
appropriative rights and that such rights satisfy the requirements of the
Desert Land Act so that the Department will not reject applications for
desert land entry as a matter of law for the reason that the applicants
intend to use percolating water for, the reclamation of the entries.

Soliitor's Opinion M-$6%'78 (January 19, 1956) overruled to extent
inconsitent.:
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Ruby E. Huffman, Frances Torres, and Beulah Mae Choquette,
each of whom filed an application to enter land in California under
the Desert Land Act (43 U. S. C., 1952 ed., sec. 321 et seq.), have
appealed to the Secretary of the Interior from a decision by the
Acting Director of the Bureau of Land Management dated April 2,
1956, wherein the Acting IDirector vacated a former Bureau decision
dated February 21, 1956. The decision of February 21, 1956, had
affirmed the action of the District Range Manager, Bakersfield, California,. in canceling in part the grazing lease (Los Angeles 089305)
of Sidney Lee Smith in order that the applications of the appellants
and others to make desert land entries on the land might be allowed.
It held that the land proposed to be eliminated from the Smi lease
had been properly classified as suitable for disposition under the
Desert Land Act.
The decision of April 2, 1956, . which was rendered prior to the
expiration of the time granted to Mr. Smith to appeal from the Bureau
decision of Febriary 21, 1956, found that the desert land applicants
intended to rely for the. reclamation of the land applied for on per-'Sidney Lee. Smith, Appellant, Mary, FI Kershner et al., Appellees, Los Angeles 089305,
087992 et al.
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colating water to which the applicants had shown no prior righ.
The Acting Director held that under California law the right to use
percolating water underlying land is not such a right-as will support
the allowanlce of a desert land entry.. He therefore vacated the former
decision canceling Mr. Smith's grazing lease in part and rejected the
desert land applications.
Thereafter, the appellants took this appeal. Some time later the
State Water Rights Board of the State of California, which administers water rights in the State, requested and was granted an opportunity to file a statement on behalf of the appellants. On November
7, 1956, a legal memorandum was submitted by the Board.
The appellants contend that the Acting Director had no jurisdiction
to reverse the decision of February 21, 1956, in the absence of an
appeal by Mr. Smith and that the decision of April 2, 1956, is erroneous
both as to matters of fact and conclusions of law. The appeal does not
specify which facts. may have been erroneously determined nor does
it specify wherein the decision may be erroneous in its interpretation
of. the law.
With respect to the first contention, it is sufficient to say that the
mere fact that a decision has been rendered on a matter within his
jurisdiction by the Director, or one acting in his stead, does not cause.
the Director to lose jurisdiction of the matter. The Director may,
before an appeal is taken to the Secretary, reconsider a previous decision, on his own motion, and correct any errors that may have been
made in the former decision. It is only after an appeal has been taken
to. the Secretary that the matter is withdrawn from the jurisdiction
of the Director and he cannot, while the appeal is pending in the Department, exercise any further jurisdiction in the natter.. L. D. Crawford, Hcavor F. Holheck, 61 I. D. 407 (1954). As no appeal had
been taken by Mr. Smith from the decision of February 21, 1956, at
the time the Acting Director reconsidered the former decision and
found it to be erroneous, it is obvious that the matter was still within
the jurisdiction of the Acting Director and that he had the authority
to vacate the former decision and reject the applications.
The land applied for by the appellants has been 0foud to be land
which will not, without irrigation, produce agricultural crops. The
soil and topography of the land are of such a character as to render
the land susceptible to cultivation if water is available for irrigation.
According to a field report no surface water is available for the irrigation of the land. However, according to the same field report, percolating water underlies the land. As shown by the present record,
the appellants intend to use this percolating water, which they hope
to obtain through the digging of wells on the land to tap the underground source, for the irrigation of the land.,
Although the Bureau at first determined that there was probably

60 --

DECISIONS OF THE DEPARTMENT OF THE

NTERIOR

6C I.-X

sufficient underground water available to the land to justify its classification as suitable for desert land entry, the Acting Director, upon
reconsideration, determined that applications for desert land entries
covering land in California could-not be allowed where the applicants
showed merely that they intended to reclaim the land through the use
of percolating water to which they had established no prior right.
Reconsideration was prompted by a departmental decision rendered
on March 12, 1956, involving the allowance of desert land entries in
the State of Arizona (Omna:B. Davidson et a., 63 I. D. 79' (1956)).
The Desert Land Act-requires every applicant for a desert land
entry to file a declaration that he intends to reclaim the land applied
for by conducting water upon the same, and, further, "That the right
to the use of water by the person so conducting the same * * * shall
depend upon bona fide prior appropriation." A regulation of the
Department (43 CFR 232.13) provides that no application will be
allowed unless accompanied by evidence satisfactorily showing that
the applicant has already acquired by appropriation, purchase, or
contract a right to the permanent use of sufficient water to irrigate
and reclaim all of the irrigable portion of the land sought or that he
has initiated and prosecuted, as far as then possible, appropriate steps
looking to the acquisition of such a right.
As stated above, all that the present appellants have shown is that
they hope to acquire sufficient water for the reclamation of the land
from the percolating water which they believe underlies the land
applied for.
'The Solicitor has recently considered the requirements of the Desert
Land Act. lie held that the rule of prior appropriation-i. e., that the
first appropriator of water for a beneficial, use has the prior right to
the extent of his actual use and that that right is entitled to protection-was a well established, doctrine of water law in the western
states in 1877 when the Desert Land Act was passed and that, when
Congress provided in the act that the right to the use of water by
desert land entrymen "shall depend upon bona fide prior appropriation," Congress used the words "prior appropriation" as words of art
having a clear and precise meaning He held that under the doctrine
of prior appropriation a prior appropriator acquires a legal right to
a definite quantity of water which cannot be diverted'by any subsequent appropriator even thoLigh the latter could put the water to
beneficial use. He. held further that the right to appropriate water
for the reclaiming of' 'a desert land entry is a matter governed'by
State law and that whethe a desert land entry can'be based upoli
percolating water'depends upon whether under the law of a particular
State percolating water is subject to the doctrine of prior appropriation. He
i found that under Arizona law percolating waer is not subject to the doctrine of prior'appropriation and that therefore plica-
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tions for desert land entries in Arizona cannot be allowed where the
entries would be dependent upon percolating water for reclamation.
Solicitor's Opinion M-36263, 62 I. D. 49 (1955). It was the application by the Department of those principles in the Davidson case which
caused the Acting Director to reconsider the decision of February
21, 1956.
It becomes necessary therefore to examine the law of California to
determine whether under that law the rule of prior appropriation is

recagnized with respect to percolating water and whether an appro-

priator of such water for use on overlying land acquires a legal right
to a definite quantity of water which cannot be diverted by others.
In examining that law, we find that California has in 'the past applied both the doctrine of riparian rights and the doctrine of appropriation to the waters of the State. Both of these doctrines were from
time to time modified by the California courts, which took cognizance
of local conditions in settling controversies between rival users of
water. Recognizing a need for the clarification of its water law, in
1928 california adopted an amendment to its constitution (art. XIV,
sec. 3) which "compresses into a single paragraph a reconciliation and
modification of doctrines evolved in litigations that have vexed its
judiciary for a century." The amendment is designed "to serve the
general welfare of the State by preserving and limiting both riparian
and appropriative rights while curbing either from being exercised
unreasonably or: wastefully. The amendment:* * * now constitutes
California's basic water law * * *." United States v. Gerlack Live
Stock Co. 339U. S. 725,743,751 (1950).
The amendment declares:
* * * that because of the conditions prevailing in this State-the general welfare requires that the water resources of the State be put to beneficial use to the
fullest extent of which they are capable, and that the waste or unreasonable use
or unreasonable method of use of water be prevented, and that the conservation
of such, waters is to be exercised with 'a: view to the reasonable and beneficial
use thereof in the interest of the people and for the public welfare. The right
to water or to" the use or flow of water in. or from any natural stream or water
course in this State is and shall be limited to such water as shall be reasonably
required for the beneficial use to be served, and such right does not and shall
not extend to the waste or unreasonable use or unreasonable method of use or
unreasonable method of diversion of water. Riparian rights in a stream or
water course attach to, but to no more than so much of the flow thereof as may
be required or used consistently with this section, for the purposes for which
such lands are, or may be made adaptable, in view of such reasonable and beneficial uses; provided however, that nothing herein contained shall be construed
as depriving any riparian owner of the reasonable use of water of the stream
to which his land is riparian under reasonable methods of diversion and use, or
of depriving any' appropriator of water to which he is lawfully entitled. This
section shall be self-executing, and the Legislature may also enact laws in the
furtherance of the policy in this section contained.
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Thus, while California has, retained both doctrines, it has limited
the amount of water which may be used by either riparian owners or
appropriators to that amount of water which may be reasonably required for the beneficial use to be served.
All water flowing in any natural channel except insofar as the water
has been or is being applied to useful and beneficial purposes upon
or insofar as it may be reasonably needed for useful and beneficial
purposes upon land riparian thereto or otherwise appropriated is subject to appropriation under the California law. (Water Code, State
of California, secs. 1200-1202.) An appropriation made pursuant to
that law has priority of right as of the date of the application to appropriate. (Id.:, sec. 1450.) However the legislature of the State has
provided no statutory method under which percolating water may be
appropriated. That is not to say, however, that California does not
recognize rights to appropriate and use percolating waters.
The Supreme Court of California has long recognized the right to
take percolating water and, while the doctrine of reasonable use was
applied at an early date to such taking by overlying landowners, the
court recognized that as between one using the water for the benefit
of his own overlying land and one diverting the water out of the underground basin, for use on distant land, the right of the overlying
landowner was paraiount. In Katz et al. v. Walkinsaw, 74 Pac.
766 (1903), the court said:
* > In controversies between an appropriator for use on distant land and
those who own land overlying the water-bearing strata, there may be two classes
of such landowners-those who have used the water on their land before the
attempt to appropriate, and those who have not previously used it, but who
claim the right afterwards to do so. Under the decision in this case the ights
of the first class of landowners are paramount to that of one who takes the
water to distant land, but the landowner's right extends only to the quantity of
water that is necessary for use on his land, and the appropriator may take the
surplus. As to those landowners who begin the use after the appropriation, and
who, in order to obtain the water, must restrict or restrain the diversion to distant lands or places, it is perhaps best not to state a positive rule. Such rights
are limited at most to the quantity necessary for use, and the disputes will not
be so serious as those between rival appropriators. Disputes between overlying
landowners, concerning water for use on the land, to which they have an equal
right, in eases where the supply is insufficient for all, are to be settled by giving
to each a fair and just proportion. And here again we leave for future settlement the question as to the priority of rights between such owners who begin
the use of the waters at different times. * * *

In Burr v. Maclay Rlaneho Water Co., 98 Pac. 260 (1908), the court
,decided one of the questions left undecided in the Katz case. It held
that an appropriation of percolating water for use on distant land is
:subject to the reasonable use of the water by the owner of overlying
land, even though the overlying landowner has never used the water.
However, it also held that if the overlying owner -does not use the
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water, the appropriator may take all of, the regular supplyto distant
landunitil such landowner is prepared to use it and begins to do so. It
held the right of an overlying landowner to the use of*percolating
water to be analogous to that of a riparian landowner t& the use of
water in a flowing stream.
.
In City of Wan ernardinov. City of R irersd@ et al., 198 Pac. 784
(1921), the court, after noting that the State had adopted the doctrine
that -the respective rights of owners of land in percolating waters
underlying those lands arereciprocal and correlative, held that while
the owner of overlying land who does not use the percolating water
underlying his land and whose land is not injured by an exportation
of the water to distant land has no right to enjoin such exportation, he
-may, nevertheless, apply to the court for a judgment ccaring his own
right and enjoining the taker from making an adverse claim, to the
water, or from taling it in such quantities or in such manner as to
destroy or endanger the source of supply..
.
After the adoption of the 1928 amendment, the court in Peabody et
al. v. City of Vallejo, 40 P. 2d 486 (1935), held that the limitations and
prohibitions of the onstitutional.amendmnent now apply to every
water right and every method of diversion. The court reaffirmed the
holdings in the Katz and Burr cases: and concluded:
That the rule of reasonable use as enjoined by section 3 of article 14 of the
Constitution applies to all water rights enjoyed or asserted in this state, whether
the same be grounded on the riparian right or the right, analogous to the riparian
right, of the overlying landowner, or the percolating water right, or the appropriative right.

* In Tulare Irr. Dist. et al. v. Lindsay-Strathm?1ore Irr. Dist., 45 P. 2d
972 (1935), it.was held that the new State policy not only protects the
actual reasonable beneficial uses of the riparian or overlying landowner but also protects the prospective reasonable use of such owners
as well.
The latest pronouncement by the Supreme Court of California on
the subject of percolating waters'appears to be that of City of Pasadena v. City of Alhanmra et al., 207 P. 2d 17 (1949). The city of
Pasadena, the, chief producer of water from a basin of ground water,
instituted the litigation in 1937 to determine the grould water rights
within the area and to enjoin an alleged annual overdraft in order to
prevent eventual depletion of the supply. The principal issues presented on appeal were whether the trial court properly limited the
amount of water that one of the defendants, the sole appellant, could
take from the ground in the area and whether it erred in placing the
burden of curtailing the overdraft proportionately on all parties. In
affirming the trial court the court said:
Although the law at one time was otherwise, it is now clear that an overlying
owner or any other person having a legal right to surface or ground water may
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take only such amount as he reasonably needs for beneficial purposes. * * *
Any water not needed for the reasonable beneficial uses of those having
prior- rights is excess or surplus water. In California surplus water may rightfully be appropriated on privately owned land for non-overlying uses, such as
devotion to a public use or exportation beyond the basin or watershed.

* *

Proper overlying use, however, is paramount, and the right of an appropriator, being limited to the amount of the surplus, must yield to that of the overlying owner in the event of a shortage, unless the appropriator has gained prescriptive rights through the taking of non-surplus waters. As between overlying owners, the rights, like those of riparians, are -correlative and are referred;
to as belonging to all ifi common; each may use only his reasonable share when
water is insufficient to meet the needs of all. * * * As between appropriators,
however, the one first in time is the first in right, and a prior appropriator is entitled to all the water he needs, up to the amount that he has taken in the past,
before a subsequent appropriator may take any. * * *
Prescriptive rights are not acquired by the taking of surplus or excess water,
since no injunction may issue against the taking and the appropriator may take
the surplus without giving compensation; however, both overlying owners and
appropriators are entitled to the protection of the courts against any substantial
infringement of their rights in water which they reasonably and beneficially
need. -* * Accordingly, an appropriative taking of water which is not surplus
is wrongful and may ripen into a prescriptive- right: where the use is actual
open. and notorious, hostile and adverse to the original owner, continuous and
uninterrupted for the statutory period of five years, and under claim of
*

*

rikht. ~
In the present case some of the parties * * * have pumped water solely for

use on their own land, and their rights at the outset were overlying. The principal takers of water, however, are public utility corporations and municipalities
which have either exported water or have used it within the Western Unit for
municipal purposes or for sale to the public, and their taking, when commenced,
was entirely appropriative. * * *

It follows from the foregoing that, if no prescriptive rights had been acquired,
the rights of the overlying owners would be paramount, and the rights of the
appropriators would depend on priority of acquisition under the rule that the
first appropriator in time is the first in right. * * * If such were the case, the
overdraft could be eliminated simply by enjoining a part of the latest appropriations, since the record shows that there is ample water to satisfy the needs of
all the overlying users and most of the appropriators * * *. [Pp. 28-29.1

The court then found that there had been an actual adverse user of
water in the area; that there had been a mutual invasion of the rights
of both overlying owners and appropriators commencing in the year
1913; when the overdraft first occurred; that each taking of water in
excess. of the safe yield was wrongful; that the proper time to act to
preserve the supply is when the overdraft commences; and that the
evidence was sufficient to charge appellant with notice that there was a
deficiency rather than a surplus and that the takings causing the overdraft were invasions of the rights of overlying owners and prior
appropriators.
The court then said:
Neither the overlying owners nor the -appropriators took steps to obtain the
aid of the courts to protect their rights until the present action was instituted,
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many years after the commencement of the overdraft, and at first glance it
would seem to follow that the parties who wrongfully appropriated water for a
period of five years would acquire prior prescriptive rights to the full amount
so taken. The running of the statute, however, can effectively, be interrupted
by self help on the part of the lawful owner of the property right involved. Unlike the situation with respect to a surface stream where a wrongful taking by
an appropriator has the immediate effect of preventing the riparian owner from
receiving water in the amount taken by the wrongdoer, the owners of water
rights in the present case were not immediately prevented from taking water,
The owners
and they in fact continued to pump whatever they needed. *
were injured only with respect to their rights to continue to pump at some
future date. The invasion was thus only a partial one, since it did not completely oust the original owners of water rights, and for the entire period both the
original owners and the wrongdoers continued to pump all the water they needed.
The pumping by each group, however, actually interfered with the other group
in that it produced an overdraft which would operate to make it impossible for
all to. continue at the same rate in the future. If the original owners of water
rights had been ousted completely or had failed to pump for a five-year period,
then there would have been no interference whatsoever on the part of the owners
with the use by the wrongdoers, and the wrongdoers would have perfected
prior prescriptive rights to the full amount which they pumped. As we have
seen, however, such was not the case, and although the pumping of each party to
this action continued without interruption, it necessarily interfered with. the
future possibility of pumping by each of the other parties by lowering the
water level. The original owners by their own acts, although not by judicial
assistance, thus retained or acquired a right to continue to take some water
in the future. The wrongdoers also acquired prescriptive rights to continue to
take water, but their rights were limited to the extent that the original owners
retained or acquired rights by their pumping.
*

e
*

*

:

a

*

:*

*

We hold, therefore, that prescriptive rights were established by appropriations made in the Western Unit subsequent to the commencement of the overdraft, that such rights were acquired against both overlying owners and prior
appropriators, that the overlying owners and prior appropriators also obtained,
or preserved, rights by reason of the water which they pumped, and that the
trial court properly concluded that the production of water in the unit should
be limited by a proportionate reduction in the amount which each party had taken
throughout the statutory period. [Pp. 31-33.]

In brief, the principles set forth by the California courts in the cases
just discussed, which did not involve public lands, are as follows:.
*Percolating water is, first, subject to the needs, both present and prospective, of overlying landowners whose rights therein are correlative
and proportionate. The right of an overlying landowner is not to a
definite quantity of water but only to a proportionate share, with other
overlying landowners, of such percolating water as he can put to a
reasonable beneficial use on the overlying land. Only that portion of
percolating water surplus to the needs of overlying landowners in a
basin may legally be appropriated and then only for nonoverlying uses.
While an appropriator of surplus water may use the water as long as
it is not being used by the overlying landowners, he acquires no right
to the continued use of the surplus except as against subsequent appro422936517-3 :
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priators. His use of the water must yield to the needs of the overlying
landowners in the event of a shortage.
On the premise that a desert land entryman has only the correlative
right of an overlying landowner to percolating water, the Acting
Director held that such a right would not meet the requirements of
the Desert Land Act. If this premise is sound, the conclusion would
be inescapable. There is no sound basis for holding that a correlative
or overlying right is equivalent to an appropriative right.
The State Water Rights Board questions the premise. It asserts
that Pasadena v. Alhamb'ra was not concerned with public lands or
desert land entries and that the principles enunciated in the decision
are inapplicable to public lands. The Board declares that there is no
other California case on the question and that therefore it is necessary
to look to analogous cases to ascertain what rules the California courts
would apply to desert land entries on public land.
The argument of the Board appears to run as follows: The California courts have often said that the overlying right is analogous to
the riparian right of one owning land abutting on a watercourse.
Both rights exist solely by reason of the situation of land,with respect
to a supply of water. Title to riparian and overlying rights is acquired
in the same way-by acquiring title to the land. Neither right is
based upon use of water and neither is lost (in the absence of prescription) by disuse. Ordinarily, neither right is measured by a
specific quantity of water.
With respect to riparian rights, the California courts have held
that riparian rights do not attach to public lands until ownership of
the land has passed from the United States. McKinley Bros. v. MeCauley, 9 P. 2d 298 (1932); San Joaguin & Kings River Canal &
Irr. Co. v. Worswick, 203 Pac. 999 (1922) ; Rindge v. Crags Land Co.,
205 Pac. 36 (1922). When title to riparian public land passes, riparian rights attach to the land not as of the date of patent but as of the
date of entry or even settlement upon the land. H~aight v. Costanich,
194 Pac. 26 (1920) Pabstv. Finmand, 211 Pac. 11 (1922). Nonetheless, despite the relation back of riparian rights once title has passed,
until there has been a transfer of title, the occupant of the public land
cannot claim a riparian right. During that period, however, he can
appropriate water and has the right to the use of water to the extent
of his appropriation for a reasonable beneficial use. 2
As to the relationship of his appropriative rights to riparian rights
in the same watercourse, the California courts have held that appropriative rights on public lands are superior to the riparian rights of those
acquiring abutting public lands at a later date, whether upstream or
2 The appropriative right is not lost upon the passage of title.
It can still be asserted
by the patentee-although he has now acquired riparian rights. In other words, a riparian
landowner can have both appropriative and riparian rights. Rndge v. Crags Land Co.,
:
supra.
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downstream from the pOint of appropriation.
indge v. C/rags Land
Co., Supra; San Joaquin& Kinge River Canal& Irr. Co. v. Worstoiok,
supra; Utt v. Frey, 39 Pac. 807 (1895); Barrows v. Fox, 32 Pac. 811
(1893). While perhaps most of the California cases ol this point
concern situations where one went on public land abutting a stream
and took water for use on nonriparian land, whether public or privately owned, the court has applied the same rule in at least one case
where the appropriation was made by an occupant of riparian public
land for use on that land. MoKinley Bros. v. McCauley, supsa; see
also MoGuire v. Brown, 39 Pac. 1060 (1895). Where riparian righfs
on a watercourse have been established before the appropriation is
made on public land abutting the watercourse, the appropriation is
subordinate to the previously established riparian rights. Hargrave
v. Cook, 41 Pac. 18 (1895).
The California courts have applied a different rule in the case of
appropriations made on private lands. The courts have held that
where an appropriation is made on private lands, the appropriative
right is inferior to the riparian rights of one who later acquires riparian public land upstream. Cave v. Tyler, 65 Pac. 1089 (1901); Cory
v. Snith, 274 Pac. 969 (1929); San Joaquin & Kings River Canal &
Irr. Co. v. Worswick spra.3
Applying these principles to overlying rights to percolating waters,
the State Water Rights Board apparently contends that the correlative right of an overlying landowner to percolating water underlying
the land does not attach to p ublic land until title to the land has passed
out of Government ownership and that, until title passes, a desert land
entryman on the land has a right to appropriate the percolating water
for use on his entry. Therefore, the Board concludes, 'the right of a
desert land entryman to the use of percolating water for the reclamation of his entry is dependent upon bona fide prior appropriation and
thus meets the requirements of the Desert Land Act. The Board
would presumably agree that upon the patenting of a desert land
entry, the correlative right of an overlying landowner would attach
to the patented land as of the date on which the entry was made.
However, as in the case of an entryman on riparian public land, the
only right an entryman on overlying public land would have prior to
patent would be a right of appropriation.
The Board's position that a desert land entryman has' a right to appropriate underlying percolating water for the reclamation of his
entry has support in the California court cases which have been cited.
The question then is whether this right of appropriation satisfies the
requirement of the Desert Land Act that "the right to the use of water
shall depend upon bona fide prior appropriation."
The principles just discussed are set forth in. Hutchins, The
Bights 1956), pp. 56-62.

aliforiia

aiv of Water
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In a ground water basin where all the land is public land, the answer
would seem obvious. If desert land entries were allowed in such a
basin, the only rights to the use of percolating waters that the entrymen would have would be rights dependent upon appropriation, and
among themselves their relative rights would depend upon priority of
use. Thus, until the entries went to patent, the only doctrine of water
rights that would exist in the basin would .be the doctrine off bona fide
prior appropriation. Even after the entries went to patent, which
would result in the patentees becoming vested with the correlative
i ghts of overlying landowners, such rights would be subordinate to
already established appropriative rights. It would seem clear then
that the appropriative rights of entrymen in this type of situation
would meet the requirements of the Desert Land Act.
However, the situation would be diff erent in a ground water basin
where a substantial amount of land is in private ownership at the time
when a desert land entry-is allowed on public land in the basin. The
entryman's right to the use of percolating water would still be a right
based upon appropriation but it would be subordinate to the correlative rights of the private landowners. The entryman would have
only the right to appropriate water surplus to the needs of the landowners. He would be in the same position as the appropriators of
water for distant land in Pasadenav. Alhambra. In other words, he
would have a second ranking type of water right, correlative rights
occupying the top rank.

This presents the question whether a second ranking class of water
rights, although based on appropriation, satisfies the Desert Land Act.
The language of the act is that the entryman's right "shall depend
upon bona fide prior appropriation." Literally read, this language
seems to require no more than that an entryian have an appropriative
water right, regardless of whether appropriative rights are superior
or subordinate to other classes of water rights, such as riparian or correlative rights. Some doubt, however, is cast upon this interpretation by statements of the United States Supreme Court in the case of
Jclifornia Oregon Power Co. v. Bea'ver Portland Cement Co., 295
U. S. 142 (1935). In that case the Court had before it the question
whether a homestead patent issued in 1885 for land abutting on a
stream carried with it the common law riparian right. The( Court
held that it did not, declaring that the Desert Land Act severed water
from the soil and that the patent simply conveyed title to the land.
In reaching this result the Court delved into the background of the
Desert Land Act, making the following statements which have a
relevance to the question at hand:
For many years prior to the. passage of the Act of July 26, 1866, c. 262, § 9, 14
Stat. 251, 253, the right to the use of waters for mining and other beneficial purposes in California and the arid region generally was fixed and regulated by local
rules and customs. The first appropriator of water for a beneficial use was uni-
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formly recognized as having the better right to the extent of his actual use. The
comonn law with respect to riparianrights was not considered applicable, or, if
so, only to a limited degree. * * The rule generally recognized throughout the
states and territories of the arid region was that the acquisition of water by prior
appropriation for a beneficial use was entitled to grotection * I * . [P. 154.]
a;

~

~

*

;*

t

:

S

*

.

*S

That body [the Congress] thoroughly understood that an enforcement
of the common-law rule, by greatly retarding if not forbidding the diversion of
waters from their accustomed channels, would disastrously affect the policy
of dividing the public domain into small holdings and effecting their distribution
among innumerable settlers. In respect of the area embraced by the desert-land
-states, with the exception of a comparatively narrow strip' along the Pacific
seaboard, it had become evident to Congress, as it had to the inhabitants, that
the future growth and weli-being of the entire region depended upon a complete
adherence to the rule of appropriation for a beneficial use as the eclnsive
* * *

criterion of the right to the use of water. *

*

*

[P. 157.]

Necessarily, that

involved the complete sub ordination of the common-law doctrine of riparian
rights to'that of appropriation. * **[P. 158.]
In the light of the foregoing considerations, the Desert Land Act was passed,
[P. 158; italics added.],
and in their light it must ~now bo construed * *

These statements suggest that Congress intended that the Desert
LandAct should be applicable in States where the doctrine of prior
appropriation was the exclusive or predominant doctrine of water
rights and that 6entrymen must have a top raning class of water
right, not one that is subordinate to riparian or similar rights. On
the other hand it is possible to construe the Court's statements as
saying -only- that -with'respect to public lands the doctrine of prior
appropriation must attach, regardless of the relation of that doctrine
to the doctrine of water rights appertaining to privately owned lands.
In this view it ould be suilkient that one entering dii desert public
land has a water rightbased-upon appropriation regardless of whether
that right rates below the riparian or correlative right of his neighbors
on privately owned lands.
To sum up at this point, we are confronted with two questions as
to which the.courts have not spoken: (1) wheIther under California
law a desert land entryman, prior to patent, has' an appropriative or
only a correlative right to the use of percolating water for the reclamation of his entry, and (2), if he has an appropriative right, whether
it is such an appropriative right as is intended by the D6sert Land
Act. Although the answers to these questions are far from clear, it
is my opinion that there is sufficient support fr' the position that
desert land entrymen do have appropriative rights and that such
rights satisfy the requirements of the act so'that the 'Department
would not be warranted in holding that desert land applications must
be rejected as a matter of law because the applicants intend to relyi
upon percolating water for. reclamation. This does not mean, of
course, that applications cannot be rejected in the exercise of the
Secretary's authority under section 7 of the Taylor: Grazing Act, as
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amended (43 U. S. C., 1952 ed., sec. 315f), to classify land as suitable
or not suitable for desert land entry if he determines that there is an
insufficient supply of percolating water to enable the reclamation of
the entries, taking into consideration the rights and needs of other
lands for such percolating water.
The Director's decision of February 21, 1956, had sustained the
classification of the land in the appellants' applications as being suitable for desert land entry. This decision was vacated Ol April 2,
1956, solely on the ground that nder California law the right to use
percolating water to reclaim a desert land entry is not a right based
upon prior, appropriation. In view of the conclusion reached in the
instant proceeding, it is apparent that the decision of April 2, 1956,
must be reversed as to'the three appellants, which will leave the
decision of February 21, 1956, operative as to them.
Therefore, pursuant to the authority delegated to the Solicitor by.
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the Acting Director's decision of April 2, 1956, is
reversed as to the three appellants and the case is remanded for
further action on their applications pursuant to the decision of
February 21, 1956.5
J. IEuEL Ar3sTRONG,
Solicitor.
UTILIZATION OF LANDS IN THE NAVAJO INDIAN RESERVATION
FOR GLEN CANYON DAM AND RESERVOIR
Indian Lands: Rights-of-Way-Rights-of-Way: Generally
The act of February 5, 1948 (62 Stat. 17; 25 U. S. C. sec. 323), providing for
"rights-of-way for all purposes" over and across Indian lands applies to
sites for all features and facilities, including dams, reservoirs, powerplants,.
and construction and operating camps, appropriate to water control projects.
undertaken by the United States.

Solicitor's Opinion M-35093 (March 28, 1949) overruled in part.

M-36395
To

MARCH

22, 1957.

THE SECRETARY OF THE INTERIOR.

I have been requested by both the Bureaus of Indian Affairs and
Reclamation to advise whether, for use in connection with the Glen
Canyon Unit of the Colorado River Storage Project, the Secretary
of the Interior has the authority administratively to make available
lands in the Navajo Indian Reservation for use in connection with
the construction, operation and maintenance of Glen Canyon Dam,
Solicitor's Opinion M-36378 (January 19, 1956) discussed briefly the laws of California,.
Colorado, Montana, and Oregon with respect to the allowance of desert land entries dependent upon percolating water for reclamation. To the extent that that opinion is inconsistent with this decision, the opinion is overruled.
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powerplant and reservoir. This would embrace use of the land for
dam and reservoir site, construction and operating camp site and
associated uses such as borrow pits and other incidental requirements.
The Colorado River Storage Project, of which the Glen Canyon Unit
is a principal feature, is authorized by the act of April 11, 1956 (70
Stat. 105).
The Colorado River Storage Project is a Federal reclamation
project and by the express terms of section 4 of the act of April 11,
1956, the Secretary, except as otherwise provided in that act, in constructing, operating and maintaining the units of the Colorado River
Storage. Project, is to be governed by the Federal reclamation laws
(act of June 17, 1902 (32 Stat. 388), and acts amendatory thereof
or supplementary thereto). The Glen Canyon Unit is one of the units
specifically authorized by section 1 of the act of April 11, 1956, to be
constructed, operated and maintained as an initial unit of the storage
project.
Section 1 of the act of February 5, 1948 (62 Stat. 17-18; 25 U. S. C.
secs. 323-328), empowers the Secretary of the Interior to* grant
"rights-of-way for all purposes" across Indian lands. Section 5 of the
act makes it in terms applicable to rights-of-way for the use of the
United States. The availability of this act turns upon the meaning
to be accorded the phrase "rights-of-way for all purposes."
Whatever may be its meaning at common law or in nongovernmental usage, the use of the term "right-of-way" to characterize lands
to be occupied as the site of works comprising water control projects
is neither novel nor unusual in legislative enactments dealing with
authorizations to*permit the use of lands under the control of the
United States, including Indian lands.

Rev. Stat. 2339 enacted in 1866 recognized "right-of-way" over
the public lands for "ditches and canals." Rev. Stat. 2340 enacted in
1870 referred to rights to "ditches and reservoirs" as may have been
recognized by Rev. Stat. 2339. The two sections are codified together
as 43 U. S. C.. see. 661. As it is perhaps unnecessary to add, they constitute the foundation stone of the systems of water law of the Western
States. The Supreme Court has held that together these sections
granted "right-of-way" over the public lands for "ditches, canals and
reservoirs." [Italics supplied.] Utah Power and Light Co. v. United
States, 243 U. S. 38q, 405 (1917).
Section 18 of the act of March 3, 1891, as amended (43 U. S. C.
sec. 946), dealing with rights-of-way through the public lands and
reservations of the United States, including Indian reservations, for
purposes of irrigation or drainage refers to "rights-of-way" for,
among other purposes, reservoirs.
The term "right-of-way" is used in the act of January 21, 1895,
as amended (43 U. S. C. see 956) to characterize land to be occupied by

72

DECISIONS OF TEE! DEPARTMENT: OF; THE INTERIOR [64 I. D.

reservoirs although this act is specifically made inapplicable to Indian
reservations. The act authorizes rights-of-way in connection with
mining, quarrying, and timbering and for the purpose of furnishing
-water for domestic, public and other beneficial uses.
A principal source of departmental authority in connection with
the grant of rights-of-way through public lands and reservations,
* including Indian reservations, is the act of February 1, 1901, as
amended (43 U. S. C. sec. 959). This act authorizes and empowers
the Secretary of the Interior to grant rights-of-way for a wide variety
of facilities, including, among others, "dams and reservoirs."'
These statutes enumerate various purposes for which, under the
conditions therein specified, "rights-of-way" may be granted by the
Secretary of the Interior, or is granted upon the filing of requisite
documents with the Secretary. Their significance for our pu ose lies
n the congressional recognition; they evidence that "right of -way" is
an appropriate term of reference to describe land to be occupied by
such features of water control development as dams and reservoirs.
That they are not all applicable to Indian reservations is, in this
connection quite immaterial.
Viewing the phrase riglts-of -way- for all purposes" in the act of
February 5,. 1948, in the context of the foregoing enactments, I have
no hesitancy in concluding from the text of the statute itself that by
the term the Congress intended to embrace at the very least those purposes it had included in statutes which specifically enumerated pur
poses for which rights-of-way might be granted. I am fortified in
this conclusion by the construction the Supreme Court has placed
upon the term "right-of-way" when used in a statute which failed to
enumerate the kinds of works. for which a right-of-way might be
granted. The-act of May 14, 1896 (29 Stat. 120), authorized and
empowered the Secretary of the Interior "to permit the use of right
of: way * * * upon the public lands and forest reservations of the
United States * * * for the purposes of generating, manufacturing,
or distributing electric power." Of this statute the Supreme Court
has stated, "That it contained no express mention of ditches, canals,
and reservoirs, is of no significance, for it was similarly silent respecting power houses, transmission lines and subsidiary structures. What
was done was to provide for all in a general way without naming any
of them." [Italics supplied.] Utah Power £ Light Co. v. United
States, suwpra, at page 406. If a statute referring to right-of-way for
power purposes embraces use of land for all works appropriate to
power purposes, a fortiori, a statute authorizing rights-of-way "for
all purposes" must embrace all land needed for constructing, operating
and maintaining a water control project.
Any doubt that the act of February 5, 1948, should be construed
broadly to embrace all facilities in connection with water control
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jroects is removed by reference to its legislative history. The legislation that resulted in the act was proposed by this Department as a
substitute for a measure that had been introduced dealing -with rightsof-wNvay for certain purposes through lands of certain classes of members of the Osage Tribe of Indians. The then Under Secretary of
the Department, in identical letters to the Speaker of the House and
tle President pro tevmpore of the Senate dated July 22, 1947, proposed
the general formI of legislation in. order to avoid, when considering
applications for rights-of-way over Indian lands, the examination of
a plethora of statutes to determine which, if any, covered the particular
purpose for which a right-of-way was being sought or the particular
category of lands which the right-of-way would affect. The Departitent also adverted to difficulties encountered in obtaining signatures
of individual Indian allottees to easement deeds which were required
to be executed byathe Indian owners and approved by the Secretary of
the Interior in cases when a riglt-of-way affected allotted lands and
could not be granted under the thein existing statfttory authorities
The general legislation was proposed as a means of overcoming these
difficulties by prescribing a general blanket authority which could be
utilized in 'all cases. The following quotations from the Department's
identical letters of July 22, 1947, are illustrative ofthle objectives and
purposes sought to be achieved by the act:
For the reasons hereinafter stated, I strongly urge enactment of the proposed
legislation.
It will go a long way to satisfy the need for simplification and uniformity in
the administration of Indian law. At the present time the authority of the
Secretary of the Interior to grant rights-of-way is contained in many acts of
Congress, datihg as far back-as 1S75. Thus, each applicationfor' a right-of-way
ever Indian land must be painstakingly scrutinized. in order make certain that
the right-of-way sought falls within a category specified, in some existing
statute. which may limit the type of right-of-way that may be granted, or the
character of the land across which it may be granted.
For example, the acts of February 15, 1901 (1 Stat. 790), and March 4, 1911
(36 Stat. 1253), which authorize the granting of transmission line rights-of-way,
are limited in their application' to "reservations, of the United States," which
have been held to include only those individual Indian allotments within the
original boundaries of Indian reservations which were not extinguished by
cession to the United States. These acts are also inapplicable to individual
Indian allotments on the 'public domain. There would seem to be no persuasive
reason for maintaining such artificial distinctions.
e:

* D*

*

*

:

E

*
C

*

The proposed legislation would vest in the Secretary of the Interior authority
to grant rights-of-way of any nature over the Indian lands described in the bill.
The bill preserves the powers of those Indian tribes organized under the Indian
Reorganization Act of June 18, 1934 (48 Stat. 984); the act of May 1, 1936 (49
Stat. 1250), extending certain provisions of that act to Alaska; and the Oklahoma
Welfare Act of June 26, 1936 (49 Stat. 1967), with reference to the disposition
*of tribal land. * i' * '
In order to avoid any possible confusion which may arise, particularly in
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the period of transition from the old system to the new, provision has also been
made in section 4 of the bill to preserve the existing statutory authority relating
to right-of-way over Indian lands.

It will be obvious from the above that it was the intendmelt of the
1948 act to draw together all of the authorities theretofore existing;
not to restrict purposes theretofore recognized but to embrace them all
and to clarify by eliminating inconsistencies and artificial distinctions
and limitations. And there can be no doubt, because of the express
provisions of section 5, that it was intended to make the United States
itself expressly eligible for grants of rights-of-way for any and all
purposes theretofore embodied by specific right-of-way acts applicable
to Indian lands. Now to read the term "right-of-way" as being inapplicable to such purposes as dams, reservoirs, construction and operating camps and appurtenances required in connection with Federal
water control projects would be neither to simplify nor to unify the
administration of Indian law. Rather than permitting simplification
and uniformity it would continue the general confusion and complexity concerning which the Department had complained.
In recommending passage of the legislation, the Senate Committee
on Public Lands referred to the Department's letter in explanation of
the purposes of the proposed legislation, and the Committee stated
that, "It is the judgment of your Committee that there is a real need
for additional legislation relating to rights-of-way on Indian lands
of all reservations." (S. Rept. No. 823, 80th Cong., 2d sess., p. 2.)
There is no House report on the broader form of that legislation since
the House had adopted the original version of the legislation dealing
only with Osage lands prior to the receipt of the Department's recommendations for broadening the scope of the bill. Following adoption
of the broader form of legislation by the Senate, the House concurred
in the Senate version and the measure thus became law. No comment
was made concerning the legislation on the floor of either House of
Congress. See 94 Cong. Rec. 500, January 26, 1948; ibid., 588, January
27, 1948.
But notwithstanding the foregoing, it might be argued that the
meaning of the term right-of-way as used in the act of February 5,
1948, is clear and that there is therefore no occasion to resort to extrinsic legislative aids to determine its meaning.
There are two answers. In the first place the term right-of-way as
used in statutes dealing with authority to occupy publicly owned lands
is not necessarily limited to a right of passage or to the land occupied
therefor. A by no means exhaustive search of the statutes of the 17
Western States reveals express references in the statutes of 10: of these
states to "rights-of-way" for, among other purposes, reservoirs.1 ConColo. Rev. stats., 1953, chap. 112-3-37; Idaho Code, Sec. 58-601; Sec. 81-804, Repl.
vol. 5, Rev. Code Mont., 1947; Sec. 8047, Nev. Compiled Laws, Suppl. 1931-1941; sec.
75-23-20 New Mexico Stats., 1953; Sec. 1-0119, N. Dak. Rev. Code 1943; Title 82, Sec.
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sequently it cannot be said that even on its face the phrase, coupled
with the phrase "for all purposes," is so limited in meaning as to preclude examination of earlier statutes and legislative history to determine the intent of the Congress.
Secondly, no so-called rule or canon of statutory construction is
subject to greater caution in application than the oft-heard statement
that where the literal meaning of words in a statute is clear, resort to
extrinsic aids to assist in interpretation will not be made. The cases in
which the courts have refused to apply this precept are legion. As
Judge Learned Hand has so aptly stated, "There is no surer way to
misread any document than to read it literally
*
Guiseppi v.
Walling, 144 F. 2d 608, 624 (1944) (concurring opinion).
The principle is not looked upon with favor by the Supreme Court.
In Employees v. Westinghouse Corp., 348 U. S. 437 (1955) Mr. Justice
Frankfurter, announcing the judgment of the Court in an opinion in
which Mr. Justice Burton and Mr. Justice Minton concurred, stated
(at page 444)
* * * And considering that the construction we have found seems plain, the

so-called "plain meaning rule," on which construction is from time to time
rested also in this Court,.likewise makes further inquiry needless and indeed
improper. But that rule has not dominated our decisions. The contrary doctrine has prevailed. See Bston Saand & Gravel Co. v. United States, 278 U. S.
41, 48; United States v., Dickerson, 310 U. S. 554, 561. And so we proceed to air
examination of the legislative-history to see whether that raises such doubts
that the search for meaning should not be limited to the statute itself.

In Longshorevzen v. JuneauSpruce Corp., 342 U. S. 237, 243 (1952),
the Court reminds that, "literalness is no sure touchstone of legislative
purpose."In Farmers Irrigation Co. v. MeCormb, 337 U. S. 755 (1949), the
Court states (p. 764), "But we do not 'make a fortress out of the dictionary.' And we have, therefore, consistently refused to pervert the
process of interpretation by mechanically applying definitions in unintended contexts."
The view of the Supreme Court on the frailties of the "literal mneaning" rule is cogently set forth in United States v. Dickerson, 310 U. S.
554 (1940). There the Court states (at pages 561, 562)
The respondent contends that the words of § 402 are plain and unambiguous
and that other aids to construction may not be utilized.
* The very legislative materials which respondent would exclude refute his assumption. It
would be- anomalous to close our minds to persuasive evidence of intention on
the ground that reasonable men could not differ as to the meaning of the words.
Legislative materials may be without probative value, or contradictory, or
ambiguous, it is true, and in such cases will not be permitted to control the
customary meaning of words or overcome rules of syntax or construction found.
2, Okla. Stats., Anno. ;, See. 541.240 Ore. Rev. Stats., 1953; .See. 61.0147 . Dak. Code
1939; Sec. 73-7-11 Utah Code Anno. 1953. Most of these statutes confer a "right-of-way"
over lands of the State for such purposes among others as reservoirs and! dams.
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by experience to be workable; they can scarcely be deemed to be incompetent or
irrelevant. See Boston Sand VC
Gravel
v. United States, supra, [278 U. S. 41],
at 48. The meaning to be ascribed to an Act of Congress can only be derived from
a considered weighing of every relevant aid to construction. * * *
ao.

Perhaps. the clearest statement that the so-called "literal meaning"
rule is not inflexible is to be found in the oft-cited opinion of Mr.
Justice Holmes, speaking for the Court in Boston Sand & GraVel Co.
v. United States, 278 U. S. 41 (1928):
** * I t is said that when the meaning of language is plain we are not to
resort to evidence in order to raise doubts. That is rather an axiom of experience than a rule of law, and does not preclude consideration of persuasive
evidence if it exists. If Congress has been accustomed to use a certain phrase
with a more limited meaning than might be attributed to it by common practice,
it would be arbitrary to refuse to consider that fact when we come to interpret
a statute. * * * [278 U. S. 41 at page 48.]

The foregoihg, particularly the last two quotations, effectively dispose of any contention that consideration of earlier.statutes and of
the legislative history of the act itself is inappropriate in construing:
the act of February 5, 1948.
I am mindful that one of my predecessors has expressed the opinion
that the act of February 5, 1948, is inapplicable to reservoir sites.
Opinion M-35093, March 28, 1949 (unpublished). The subject received only the most casual discussion in that opinion, however, and
it is quite apparent from the text thereof that consideration had not
)eeni given either to the statutory pattern antecedent to the act of February 5 1948, or to the objectives sought 'to be achieved by that act.
In any event, my views being as above indicated, the conclusion
Teached in Opinion M-35093 as to reservoir sites is overruled.
In view of the foregoing, I conclude that pursuant to the act of
February 5, 1948, the necessary lands of the Navajo Reservation may
be made available for use in connection with the construction, operation and maintenance of Glen Canyon Dam. and~Reservoir and associated facilities to whatever extent and subject to whatever conditions the Secretary of the Interior may determine. This being my
conclusion, it is umecessary to consider whether the required lands
may be made available to the United States under the act of February
15, 1901, spra,or section 13 of the act of June 25, 1910 (43 U. S. C.
sec. 148).
EDMUND T. FRITZ,

Deputy Solicitor.
THE TEXAS COMPANY

A-27427

Decided April 1, 1957.

,Oil and Gas Leases: Generally
Under the terms of an oil and gas lease issued pursuant to the provisions
of the Mineral Leasing Act, as amended, and under the regulations of the
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Department which are a part of such a lease, there is a duty on the part
of the lessee to market the gas from an oil well and this obligation is not
discharged until the gas is in such a condition that it can enter the market
for oil well gas in the field in which the oil well is located.

Oil and Gas Leases: Royalties
In making settlement for the gas royalty due to the United States Lnder an
oil and gas lease, a lessee may not deduct from its royalty payment the
cost incurred by the lessee in transporting oil well gas to the point of delivery specified in a contract for the sale of the gas when that point of
delivery is in the field where the lessee's well is located nor may the lessee
deduct the cost of compressing the gas so that it may enter the buyer's
line at the working pressure specified under the contract of sale.
APPEAL FROMV THE GEOLOGICAL SURVEY

On December 22, 1955, The Texas Company, lessee under oil and
gas lease GLO 09287, in the Duck Lake Field, Louisiana, submitted
a Astatement in explanation of its November 1955, settlement for gas
royalty due to the United States under its lease, issued pursuant to
section 17 of the Mineral Leasing Act, as amended (30 U. S. C., 1952
ed., sec. 226). The lessee stated that certain "handling charges" made.
by Humble Oil and Refining Company for gathering and compressing
gas from two oil wells on the lease had been deducted from the sale
price of the gas in computing the royalty due. On January 9, 1956,
the Oil and Gas Supervisor for the Gulf Coast Region, Geological
Survey, disallowed the deductions. The lessee appealed to the Director of the Geological Survey.
In justification of the deductions, the lessee stated that the gas is
sold to the United Gas Pipe Line Company under a contract which
calls for the delivery of the gas at one of two central points in the
Duck Lake Field at a pressure of one thousand pounds per square inch,
gauge; that it operates only two oil wells in the field; that the 1-umble
Oil and Refining Company operates three oil well gas gathering
systems in the field-an eleven hundred pound system for gas requiring no compression, a four hundred pound system for gas requiring
one stage of compression, and a two hundred twenty-five pound system
for gas requiring two stages of compression; that the four hundred
pound and the two hundred twenty-five pound gathering systems are
connected to the Humble-owned compressor station situated at the
larger of the two delivery points specified in the sales contract with
United; that it would have been impractical for the lessee to have
installed facilities to gather and compress the small amount of gas
coming from its two oil wells and that therefore it arranged with
Humble for the use of Humbles facilities to transport the gas to the
delivery point specified in the contract and to compress the gas from
the low pressure at which it comes from the wells to the one thousand
pound pressure required by the buyer in order that the gas may enter
the buyer's line at the' working pressure maintained in that line. The
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lessee admitted that the charge made for compressing the gas is in the
nature of a charge for boosting and that the gas could not be marketed
at the pressure at which it comes from the two oil wells.
The lessee contended before the Director that the lease does not
contain any provision prescribing the manner in which the gas is to
be marketed. The lessee admitted its duty to market the gas but contended that this duty arises through the covenant implied by law with
respect to oil and gas leases generally that the lessee shall market the
production. It contended that under its lease its duty to market
extended no f urther than to market the gas at the wells and that since
there was no market at the wells for the low pressure gas it is entitled
to deduct from its royalty payment to the United States the cost of
transporting the gas to the nearest available market and placing the
gas in such condition that it can enter that market.
The Director, in his decision of August 30, 1956, held that, contrary
to the assertions of the lessee, the obligations of the lessee did not end
at the well head; that there is, under this lease and the applicable
departmental regulations which are a part thereof, an obligation on
the part of the lessee to put the gas into marketable condition; that
the gas is not in a marketable condition until the pressure is such that
the gas can be marketed; and that it must be assumed that the point
of delivery and the pressure at which the gas is to be delivered is a
firm and inflexible requirement imposed on the seller if the gas is to
be sold. The Director noted that the delivery of gas to such a point
appears to be a normal operating practice throughout the industry and
stated that the fact that The Texas Company, for reasons of its own,
elected to use the available facilities of Humble for this delivery and
compression does not warrant the deduction of the charges made for
these services by Humble. The Director held that these operations
are a part of the obligations of the lessee under its lease and that it
was proper to disallow the deductions.
In its appeal to the Secretary of the Interior, The Texas Company
states that the subject of this controversy, the oil well gas, is produced
with the oil from the two wells. It admits that the gas when it comes
from the wells is in an unmarketable condition but contends that when
the gas is separated from the oil, which it admits is a part of the lease
operation, the gas is in a marketable condition and that it needs no
further treatment to be marketed. However, the appellant also states
that the gas cannot be marketed until the pressure of the gas has been
stepped up so that it can enter the market. It argues that the compression necessary to accomplish this cannot be called a process to
change the condition of the gas to put it in a marketable condition
because, it says, it is already in that condition when it leaves the
separator. Appellant states that the facilities for the use of which
the deductions were made are marketing facilities and, being such, the
charge for the use of such facilities should have been allowed.
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The arguments of the appellant are not impressive. They appear
to be inconsistent. The appellant seems to be arguing, first, that the
gas is in a condition to market when it comes from the separator and,
second, that it is not in such a condition until after it has been raised
to the pressure which will permit it to enter the buyer's line.
However, it would seem to be immaterial, for. the purposes of this
decision and under the provisions of the lease here involved, at which
point the gas is determined to be in a marketable condition-when it
leaves the separator or when the gas is under sufficient pressure to
enter the market. The lease requires the lessee to market the production from the lease and until the gas from the wells is in such a
condition that it can be sold in the market, it cannot be said that the
lessee has fulfilled his obligations under the' lease. The lessee has not'
shown that the gas can be marketed at the pressure with which it
comes from the wells.
The appellant's duty to market the gas is not a covenant read into
the lease by. implication as was the situation in many of the cases
cited by the appellant. Here the duty is expressly imposed under
the terms of the lease. Section 2 (in) of the lease makes the regulations of the Secretary of the ITterior a part of the lease. One of
those regulations (30 CFR 221.35) obligates the lessee to prevent the
waste of oil or gas. To avoid the physical waste of gas, the lessee
is required to consume it beneficially, to market it, or to return it
to the productive formation. Another regulation (30 CFR 22147)
provides that the value of production, for the purposes of computing
royalty, shall under no circumstances be deemed to be less than the
gross proceeds accruing to the lessee from the sale thereof. Still another regulation (30 CFR 221.51 (b)) sets forth the policy of the
Department not to allow for the cost of boosting residue gas after
the extraction of liquid hydrocarbon substances and not to allow
other expenses incidental to marketing. While we are not confronted
here with an allowance for the cost of boosting residue gas after the
extractioni of other substances, the appellant has advanced no sound
reason why it should be relieved of this cost of marketing its oil well
gas when a lessee whose production goes to an extraction plant is
required to bear the cost of boosting and other expenses incidental
to the marketing of that residue.
In fulfillment of its express duty to market its gas, the appellant
made a contract for the sale thereof. It agreed to deliver the gas
at a given pressure presumably in order to sell the gas. It cannot
reasonably expect the lessor to assume the cost of meeting the lessee's
obligation in this respect.
The situation presented here is not comparable to the situationIs
dealt with in the textbooks and cases cited by the appellant wherein
the cost of transportation was said to be allowable. In those cases
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there was no market in the field for the product and the lessee had to.
transport the product elsewhere in order to market it. Here a market
for oil well gas exists in the Duck Lake Field and the cost of gathering
the gas from the wells and transporting it to the point of sale in the
field is deemed to be one of the ordinary incidents of lease operation.
Nor is the situation with which we are here confronted comparable
to those situations in which the courts have allowed lessees to deduct.
the cost of manufacturing the gas into gasoline or other products.

Such situations as are discussed in those cases are encompassed within
the scope of the departmental regulation found in 30,CFR 221.,
wherein allowance is made for the cost of manufacture.
The appellant's argument that the deductions should have been allowed because the facilities used are said to bed similar in nature to
those facilities termed by the courts to be "sales facilities" rather than
"producing facilities" is not persuasive. Appellant's reliance in this
respect on Phillips Petrolewn Covvpany v. Wisconsin, 347 U1. S. 672
(1954), and J. 1/. Huber Corporationv. FederarlPower Commission,

236 F. 2d 50 (3d Cir. 1956), in its appeal to the Secretary is misplaced. Those cases have no application to the present controversy.
There the courts had for consideration whether certain companies
engaged in the production, gathering, processing, and sale of natural
gas were "natural gas companies" within the meaning of that term

as used in the Natural Gas Act (15 U. S. C., 1952 ed., see. 717 et seq.).
Whether the facilities used by the lessee in this case are termed sales
facilities or producing facilities is immaterial to the question whether
deductions for the use of such facilities should be allowed in determining the lessee's royalty obligation to the United States under its lease.
After a full consideration of all of the factors which the appellant
has brought to the attention of the Department respecting its marketing of the gas, I must conclude that the charges for which the appellant seeks credit are costs which are properly chargeable to the lessee
in carrying out its obligations under the lease and that the appellant,
in its settlement for royalty due to the United States, was not entitled
to deduct from the sale price received for the oil well gas produced
from its two wells on lease GLO 09287 the charges made by the H1umble Oil and Refining Company for the cost of transporting the gas
to the point of sale in the Duck Lake Field or for the cost of compressing that gas in order that it might be received into the buyer's pipe
line.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director of the Geological Survey
is affirmed.
EDMUND

T.

FRITZ,

Actitng Solicitor.
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Decided Ap ill, 1957

Oil and Gas Leases: Applications
- In the absence of anything to the contrary appearing in an offer for an oil
and gas lease, it is proper to assume that an offer describing lands according to the official plat of survey is an offer to lease the described lands as
shown by that plat.

Oil and Gas Leases: Applications-Oil and GqasLeases: Rentals
An offer to lease lands for oil and gas purposes accompanied by insufficient
rent to cover the lands described in the offer may not be rejected as to part
of the lands described in the offer in order that the rental payment submitted
with the offer will be sufficient to cover the remaining lands.

Oil and Gas Leases: Applications
Where an oil and gas lease offer is rejected because sufficient rent did not
accompany the offer and the offeror appeals on the ground that the lands
described in the offer are not the lands sought by the applicant, the appeal
constitutes, in effect, an amendment of the offer.

Oil ahd Gas Leases: ;Applications
It is proper, to reject an application for an oil and gas lease where the land
sought is not described with sufficient clarity to identify it.

Oil and Gas Leases: Cancellation
Where an oil and gas lease is prematurely issued before final action has been
taken on a prior offer to lease the land, there must be a finding that the
prior offeror is. entitled to receive a lease on the land before the lease is
canceled.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

C. C. Thomas a has appealed to the Secretary of the Interior from
a decision of the Acting Director of the Bureau of Land Management,
dated July 18, 1956, wherein that official vacated two decisions of the
manager of the land office at Billings, Montana. The first decision
vacated, that of November 2, 1954, reinstated the offer BLM (ND)
027029, filed by Mr. Thomas to lease certain lands in North Dakota
under the provisions of section 17 of the Mineral Leasing Act, as
amended (30 U. S. C., 1952 ed., Supp. III, sec. 226). The second decision vacated, dated November 26, 1954, called upon Sidney A. Martin to show cause why his oil and gas lease, BLM (ND) 027325, issued
under section 17 of the Mineral Leasing Act, should not be canceled
as to the lands covered thereby included in the Thomas offer.
Thomas filed his offer on October 12, 1951, to lease the following
described lands in T. 130 N., R. 106 W., 5th P. M., North Dakota:
Sec. 1-Lots 8, 12
Sec. 2-Lots 1, 2, 3, 4, 5, 6, 7, 8, 12, 13, and bed of Little Missouri River
'
"
adjoining said lands to its median line
1 Marvin

. Sonosky, attorney for Henry S. Morgan, filed a brief Amicus Curiae;.,
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Sec. 3-Lots 1,:2, 6, 7 8, 9, 12, and bel.of Little Missouri River adjoining said lands to its median line

The total area requested was stated, under Item 2 of the offer, to be
627.07 acres, for which Thomas remitted rental in thet sum of $314.
On April 2, 1954, the manager rejected the Thomas; offer in its
-entirety under the authority of 43 CFR 192.42 (g),? which, at that
time, required the rejectioi of any offer for an oil and gas lease which
was not completed in accordance with the regulations embodied in 43
CFR, Parts 191 and 192, and the instructions printed on the "Offer
and Lease Form" and which was not accompanied by the payments
required by those 'regulations. The manager stated that the area of
the bed of the river included in-the offer was 69.43 acres, that the correct acreage of land covered by the offer was 696.50 acres, and that the
correct advance rental which should have accompanied the offer was
$348.50: The manager held that Thomas had not submitted' with his
offer the full first year's rental of 50 cents an acre or fraction thereof
for the land requested, as required by 43 CFR 192.42 (e) (2 .3: Re
informed Thomas that if a new offer were filed it would be subject to
intervening filings and that it would not retain the priority of the original filing date.
On June 3, 1954, Thomas tendered the additional rental called for
by the manager but at the same time appealed from the manager's
decision, stating that because there has been ,a change in the location
of the riverbed since the lands had been surveyed, it was impossible for
him to determine the exact acreage of the lots applied for as they exist
today plus the bed of the river adjoining those lots but that it appeared that the present total acreage of the lots plus the adjoining riverbed in secs.2 and 3 which he desired to lease would be approximately
the same as the acreage of the lots themselves as shown on the plat
of survey.
On October 13, 1954, the manager informed Thomas that if his appeal were withdrawn his offer would be readjudicated under an
amendment of 43 CFR 192.42 (g) made on July 2, 1954.4 That aniefdment provides that offers defective in certain listed respects will be
rejected and will afford the offerors no priority but that offers deficient in other specified respects will be approved provided all other
requirements are met. Among those offers which do not, under the
amended regulation, lose priority are offers "deficient in the first year's
rental by not more than 10 percent" provided the additional rental is
paid within 30 days from notice. The manager evidently determined
that the Thomas offer, on the basis of the manager's computation of
the acreage in that offer, was not deficient in the first year's rental
2 As set forth in Circular 1794, July 23, 1951 (16 F. R. 7419).
2
As set forth in Circular 1773, November 29, 1950 (15 P. R. 85,82).
4 Circular 1875 (19 F., R. 4191)..
;
I
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by more than 10 percent. The mianager stated that tat amendment
of the regulations had been made retroactive to include all pending
offers. The appeal was withdrawn and on November 2, 1954, the decision of April 27, 1954, rejecting the Thomas offer, was vacated and
the Thomas offer was reinstated.
In the meantime, however, on September 27, 1954, the manager had
issued a lease to Martin covering all but two of the lots for which
Thomas had applied. Martin's lease was based on an offer filed on
October 25, 1951, for specified lots and subdivisions in secs. 1, 2, and 3
as well as other lands in the township. On November 26, 1954, the
manager called upon Martin to show cause why his lease, as to the lots
in conflict with the lots covered by the Thomas offer, should not be
canceled. The manager gave as his reason for that action the fact
that the Martin lease had been issued before final action had been taken
on the prior offer of Thomas.
Martin appealed from that decision and the Acting Director, in his
decision of July 18,1956, held that the determination of the acreage
included in the Thomas offer was based upon the description given in
that offer as shown by the official plat, that if the configuration of the
lots applied for had, changed because of shifts in the bed of the river,
the offeror should have furnished a metes and bounds description of the
lands applied for as they are presently situated, so that they could be
identified on the ground; that under the regulations in effect when
the Thomas offer was filed it was proper to reject the offer for failure
to submit sufficient rent; that the Thomas offer was not an allowable
offr until June 3, 1954, when Thomas submitted the additional rental;
that at that time Martin had on file an allowable offer for the lots in
conflict-; and that, while the requirement with respect to the payment
of advance rental had been relaxed, the amended regulation could not
be applied retroactively to defeat Martin's rights. The Acting Director therefore held that the rejection of the Thomas offer on April 27,
1954, was correct and that since the Martin offer was the first allowable offer for the land Martin had a statutory preference right to a
lease on the land. He accordingly affirmed the issuance of the lease
to Martin.
1n^.his- appeal to the Secretary, Thomas contends, in effect, that
his estimate of the acreage contained in his offer is correct; that because of the changes in the course of the river the lots are not now the
same size as they are depicted on the official plat of survey; that the
bed of the river now occupies some of the land shown on the plat of
survey as lots; that the manager's computation of the acreage contained in his offer, being based on the total acreage of the lots as
shown by the official plat of survey plus the riverbed as also shown
,on the plat is erroneous; that while he paid the additional rental re-
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quired by the manager, -itis highly probable that this payment is for
acreage which does not exist; and that any attempt to describe the bed
of the river by metes and bounds would be entirely conjectural and
would be obsolete as soon as the stage of the river changed or the location of the riverbed had been changed as a result of flood.5 He also
argues that his offer should have been rejected as to the riverbed lands
on the ground that those lands were not sufficiently described to identify them on the ground or to compute rentals thereon; and that if his
ofler had been rejected as-to those lands the rental which he submitted
with his offer would have been more than enough to cover the lots for
which he applied. Contrary to the above argument, he states that it
has been customary to issue leases for surveyed lots adjoining meandered streams and for the beds of the streams to offerors who describe
the lands applied for in similar language to that contained in his offer.
Mr. Thomas also contends that the amendment of 43 CFR 192.42 (g)
made on July 2, 1954, has been held by the Bureau of Land Management to be retroactive in its effect, applicable to all pending offers for
oil and gas leases, contrary to the ruling made by the Acting Director
in his decision of July 18, 1956.

Mr. Thomas seems to be arguing that the land described in his offer
is not the land which he seeks to lease. He apparently seeks 627.07
acres in secs. 1, 2, and 3 of the township but just which acreage he seeks
he has not yet made clear. He states that the land he seeks now em.braces portions of the bed of the river as it winds through secs. 2 and
3. In other words, he does not want to lease the land described in his
offer, which is shown on the plat of survey as lots and the riverbed
adjacent to certain of those lots. He seems to be arguing further that
his offer, which was rejected in the first instance prior to the change in
the regulation u1nder which offers deficient by not more than 10 percent in the rental payment could be allowed if all other requirements
were met, is entitled to the-benefit of that amendment, notwithstanding
the fact that he contends his offer was not deficient in the rental payment because all he seeks is 627.07 acres, for which he submitted the
proper rental.
The Thomas offer must be judged by the description given therein.
It describes specific lots and the bed of the river adjoining certain of
those lots. Nothing in the offer indicates that the bed of the river now
occupies portions of those lots or that less than the lands described
therein is sought. In the absence of anything to the contrary appearing in the offer, it is proper to-assume that an offer for an oil and gas
lease describing lands according to the official plat of survey is an offer
to lease the described lands as shown by that plat. Taking the Thomas
offer at its face value, we must conclude that the manager was correct
6 The appeal to the Secretary, in this respect, presents essentially the same argument
as that made to the manager in the appeal which was later withdrawn.
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in construing the offer as he did and in adding to the acreage.of the
lots applied for the acreage of the riverbed lands, also applied for, and
in: determining that Mr. Thomas' rental bayitent was not sufficient to
cover the total acreage applied for.
We come then to the question raised by Mr. Thomas' appeal from
the manager's decision rejecting his ofiler and again raised in his appeal to the Secretary. Ar. Thomas contended then and contends now
that he is not seeking a lease on the land described in his offer. He
admits, in his appeal to the Secretary, that the offer as originally filed
does not describe the lands on which he seeks an oil and gas lease. The
most logical interpretation which can be placed upon Mr. Thomas'
arguimeti is that by his appeal he -attemptedo amend his offer so that:
it would cover only 627.07 acres of land. Viewed in this light, the
attempted amendment must be considered as having been filed on
June 3, 1954, the.date on which his appeal from the manager's decision
was filed, at which time the Martin oiler was pending. As an amendment of an offer is effective only from the time the amendment is filed,
the Thomas offer, as amended, should, properly, have been suspended
to await the disposition of the prior application of Mr. Martin. As
theXMartin application has now been 'determined to have been a proper
application,, subject to allowance, and as it, was filed prior to any
attempt on the part of Mr. Thomas to amend his application, Mr.
Thomas cannot complain that his* application was finally rejected by
the Acting Director.
'This disposition .of the case makes it, unnecessary to consider the
other contentions advanced by Mr. Thomas. However,' it may be
stated that his contention that his offer should have been rejected in
part because of his failure to describe the. riverbed lands in sufficient
detail to identify them or to compute rentals thereon is without merit.
The lands described in.the offer may be readily identified. from the
plat of survey and to obtain the acreage in the riverbed lands described
in the offer is a simple matter of computation. The river which rims
through the township has been meandered and the lands lying. on each
side of the river have been surveyed into lots of varying sizes. The
riverbed being identified on the official plat of survey; it is a simple
process to compute the acreage in a given portion of that riverbed.
With respect toothe contention that if 'the offer had been rejected
in part the' rental submitted would have been sufficient to cover the
lots described in the offer,.it is sufficient to say that it would have been'
improper for the manager to have; rejected the offer as to the riverbed lands, even if they: tad not been sufficiently described to permit
identification, and, at the same time, to have issued a lease on the
acreage included in the lots, where the rental submitted with the offer,
covering, presumably, the lots plus the riverbed, was sufficient only to
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cover the lots. It is not within the province of a manager, by rejecting
an offer in part, to, in effect, validate an offer which did not comply
with the regulations when it was filed. Cf. Arnold R. Gilbert, 63
I. D. 328 (1956).
In our view of the case, it was error for the manager to have reinstated the Thomas offer on the ground that the change in the regulation, effective after the rejection of that offer, made the offer an
acceptable one. By Mr. Thomas' appeal from the manager's decision
he had denied that he was seeking the land described in his offer and
there was no occasion, therefore, for the manager to have attempted
to proceed with the adjudication of the Thomas offer on the basis
that the payment submitted with that offer was not deficient in the
first year's rental by more than 10 percent. The manager should,
properly, have forwarded the Thomas appeal to the Director of the
Bureau of Land Management. As the regulation was not applicable
in this case, it is unnecessary to determine whether, in a proper case,
the regulation may be applied to an offer which had been rejected
prior to the amendment of the regulation.
In all of the circumstances of this case it must be held that the
offer as submitted described more land than the total acreage stated
under Item 2 of the offer; that the rental payment submitted with
that offer was not sufficient to cover the land described in the offer;
that the attempt to redescribe the land, made by Mr. Thomas in his
appeal from the rejection of his offer was, in effect, a new offer,
effective for priority purposes on the date the appeal was filed; that
that new offer was junior to the offer of Mr. Martin, filed on October
25, 1951; and that the new offer does not describe the lands sought
with certainty and would, in any case, be subject to rejection.
While the manager was in error in issuing to Sidney A. Martin a
lease on part of the land covered by the original Thomas offer while
the rejection of that prior offer was on appeal (43 CFR 192.42 (in)),
nevertheless, since it has now been determined that the Thomas offer
is not subject to allowance, there is no occasion to cancel the Martin
lease. Madison Oils, Inc., T. F. Hodge, 62 I. D. 48 (1955).
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Acting Director of the Bureau of
Land Management of July 18, 1956, insofar as it held that the Thomas
offer had been properly rejected and insofar as it vacated the order
to show cause issued to. Sidney A. Martin is affirmed.
EDMUND T. Fz,

Acting Solicitor.
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Color or Claim of Title: Improvements
The fact that land held under colo-r or claim of title may have been improved
is not ufficient to meet the requirement of the Color of Title Act that
valuable improvements shall have been placed on the land where it is shown
that the improvements were destroyed prior to the time the applicant
acquired his claim of title and where it is shown that the improvements
were not on the land when the application to purchase was filed.

Color or Claim of Title: Improvements
Improvements placed on land held under color or claim of title after the
discovery by the claimant that his title to the land is defective do not
satisfy the requirement of the Color of Title Act that the land shall have
been improved.

Color or Claim of Title: Improvements
The mere surveying and platting of land is not the placing of improvements
thereon within the meaning of the Color of Title Act.

Color or Claim of Title: Generally
A person, who has a contract with another nder which he is authorized to
subdivide and sell land assertedly owned by the latter and which does not
purport, to vest any title to the land in the former cannot be said to hold the

land under claim or color of title.
APPEALS FROM THE BUREAU OF LAND MANAGEMENT

On June 20, 19.55, Arthur Baker, Ralph J. Baker, and Walter N.
WTentzell filed an- application (BLM 040251). to purchase 13345 acres
of land, described as all of fractional sec. 23 (lots 1, 2, 3 and 4), T. 9
S., R. 8 W., St. Stephens Mer., Mississippi. On July 13, 1955, Paul M.,
Thomas J., Patrick F., MaryAnn,and Thelma Skrnetti, doing business as Skrmetti Realty Co., filed a similar application covering 449.75
acres of land, described as lot 1, sec. 13, lots 1, 2, 3, and 4, sec. 23, and
lots 1, 2, 3, 4, 5, 6, 7, and 8, sec. 24, T. 9 S., R. 8 W., St. Stephens Mer.,
Mississippi.
The lands are situated on Horn Island, a long, slender island off the
coast of Mississippi, which, at the time of its first survey in 1846, did
not extend into T. 9 S., R. 8 W. The western end of the island has,
however, been built up by accretion and in 1929 the land which had
accreted to the island was surveyed. The plat of survey, accepted on
December 10, 1930, shows this aecreted land as fractional sections 13,
23, and 24, T. 9 S., R. 8 W. The plat shows 2.14 acres in sec. 13, 133.45
acres in sec. 23, and 314.16 acres in sec. 24, a total of 449.75 acres,in the
three sections and obviously the lands covered by the Baker and
Skrmetti applications. The field notes of survey (Vol. 65, Mississippi
Field Notes,-p. 920) state that the available evidence indicates that the
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area surveyed had frmed, 7as land above mean high tide, within 10
to 15 years prior to the survey. The records of the Department show
that after the 1929 survey the State of Mississippi, on April 3, 1931,
selected these same ands under the swamp land grant embodied in the
act of September 28, 1850 (43 U. S. C., 1952 ed., sees. 982-984) but
that the selection was rejected on December 9, 1931. Again, on August
19, 1953, the State selected fractional sections 13 and 24. That selection (BLM 035147) was'rejected on March 28, 1955, not only because
the lands were foLmd not to be of swamp character but because the
lands were not in existence at the time of the passage of the. act of
September 28,1850. Obviously, since these lands were not in existence
on the date of the swamp land grant to the State, the lands did not
pass to the State under-that grant.
Both of the appellants' applications were made under the Color of
Title Act (43 U. S. C., 1952 ed., Supp. III, sec. 1068). Section 1 of
that act, as amended on July 28, 1953, provides that the Secretary of
tle Interior* * * (a) shall, whenever it shall be shown to his satisfaction that a tract of
public land has been held in good faith and in peaceful, adverse, possession by a
claimant, his ancestors or grantors, under claim. or color of title for more than
twenty years, and that valuable improvements have been.placed on such land or
some part thereof has been reduced to cultivation, or (b) may, in his discretion,
whenever it shall be shown to his satisfaction that a tract of public land has been
held in good faith and in peaceful, adverse, possession by a claimant, his ant
cestors or grantors, under claim or color of title for the period commencing not
later than January 1, 1901, to the date of application during which time they
have paid taxes levied on the land by State and local governmental units, issue a
patent for not to exceed one hundred and sixty acres of such land upon the payment of not less than $1.25 per acre: Provided, That where the area so held is in.
excess of one hundred and sixty acres the-Secretary may determine what particular subdivisions, not exceeding one hundred and sixty acres, may be patented
hereunder:
* * And provided further, That no patent shall issue under the
provisions of this Act for any tract towhich there is a conflicting 'claimadverse
to that of the applicant, unless and until such claim shall have been'finally
adjudicated in favor of such applicant.

i

As the lands are shown not to have been in existence on January 1,
1901, it is clear that the claimants cannot qualify under the second, or
(b) , portion of section 1 of the statute set out above.
The applicants in each case admit that the land claimed by them has
not been cultivated. Therefore, in order to prevail, they must show to
the satisfaction of the Secretay of the Interior that the land has been
held in good faith and in peaceful, adverse possession under claim or
color of'title by the applicants, their ancestots, .or grantors 'for more
than 20 years and that valuable improvements have been placed on the
land claimed by each.
The; Baker applicants depend for their' showing with. respect to
improvements on' the fact that a building and a pier: had, in 1946,'been
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placed on the land claimed by, them and the further fact that they
placed a building on the land in 1955 after they discovered, aboutDecemnber 10, 1954, that they did not have title to the land. They state
that the building and pier constructed in 1946 were destroyed by a hurricane in September 1947. The Skrmetti applicants state that the
land claimed by the m was surveyed and platted in 1954, and that such
work satisfies the improvement requirement.
On August 5, 1955, the Chief, Adjudication Section, Eastern States
Office, Breau of Land Management, rejected both applications and,
on August 23, 1956, the 'Acting Director, Bureau of Land Manageinent, in separate decisions,' affirmed the action taken by the Eastern
States Office.

* The Acting Director held that the improvements which had, in 1946,
been constructed on the land sought under the Baker application but
which: had been destroyed in 1947 were not valuable improvements
within-thelm

aning of the Color of Title Act and thatinprovements

placed on the land in 1955, after the applicants discovered that they
had no titleto 'the property, would not satisfy therequireme lts of the
act. He held that the surveying and platting of the land sought by
the Skrmetti Realty Co., which surveying 'and platting is alleged to
have been done for the purpose of subdividing the land into lots, laying out streets, harbors, etc., were not improvements of Ithat land
within the eaning of thefact. He nted further that while' the
Skrmetti application was filed in the name of Paul M. Skrmetti and
four members of his family,doing business as Skrmetti Realty(Co., for
449.75. acres, the data submitted in support of the application did not
show any purported title in any member of the family except Paul M.
Skrmetti." He pointed out that the Color of Title Act authorizes the
issuance of a patent for not to exceed 160 acres under anyone claim.
In both decisions the Acting Director pointed out that there is an apparent conflict between the two applications with respect to the land
in sec. 237and that even if the applications were otherwise allowable
the conflict must be settled before the applications could be ffurther
considered by the Bureau.
The applicants have taken separate appeals to the Secretary of the
Interior. 'Each denies that there is a conflict between the applications
and each states that if there is a conflict it can be amicably settled.
The Skrmetti Realty Co. concedes that its claim must be limited to
160 acres and has requested that its application be amended to include
only that amount of land. If the Skrmetti claim were amended to
cover not more than 160 acres out of the 449.7.5 acres originally applied
for, other than the 133.45' acres claimed under the Baker application,
the conflict would be eliminated and for the purposes of this decision
the Skimetti claim will be considered as having been amended to elim'
inate an'y conflict.
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The Baker applicants have submitted an abstract of title covering
the lands in fractional secs. 13, 23, and 24. They base their claim to the
land in sec. 23 on a deed dated February 6, 1953, from Wakeman B.
Curtis. Curtis acquired his claim to title, not only to the land in sec.
23., but also to the land i secs. 13 and 24, under deed dated February
4, 1947, from E. L. Trehjholm who,. in turn, acquired his purported
title to the land in the three sections by deed dated June' 22 1926,
from N. D. Thomas. Thomas held under a patent dated March 24,
1925, from the State of Mississippi, purporting to convey "All that
certain land, sand-bar, or sand pit constituting the western end of
Horn Island, in Harrison and Jackson Counties, Mississippi, lying
or being in * * * Sections 13 * * * 23 and 24, Township 9 South,
Range 8 West ** *. The patent recited that the land had been
donated to the State by the United States under the Swamp Land Act.
Turning first tothe showing made by the Baker applicants and
assuming, without deciding, that the Baker applicants and their
grantors have held the land in sec. 23 in good faith and in peaceful,
adverse possession under claim of title for more than 20 years, the
question is whether the improvements placed on the land claimed under
the Baker application meet the requirements of the Color of Title
Act. Does the factthat at some time in the past improvements have
been placed on public land held under claim of title require the; Secretary of -the Interior to issue a patent for the land, where the other
requirements of the act have been met, even though those improvements are not on the land when the application for a patent is filed?
Further, is the Secretary of the Interior required to issue a patent
where the only improvements now on the land are those placed there
after the applicants discovered they did not have good title?
That portion of the act with which we are here concerned, provides
that it shall be shown to the satisfaction of the Secretary that "valuable improvements have been placed on such land." While it is not
specified that the improvements must have been placed on the land by
the applicant for a patent or ;that they must have been placed on the
land before the deficiency in title is discovered, it seems clear that the
intent is to provide a means by which one who has in good faith improved land in the belief that he has title thereto or who has purchased improved land in good faith can obtain a patent from the
Government. The first, or (a), portion of section 1 of the act is
intended to benefit those persons who, if the land has not been reduced
to cultivation, can show .not only that they have been in peaceful,
adverse possession of land in good faith for more than 20 years under
claim of title but who can show, in addition, that the land is now
improved and that that improvement took place at a time when the
claimants believed' their title to be good.
The requirement that land sought under claim or color of title
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must be either improved or cultivated was included in the' Color of
Title Act from the date of its ellactment, December 22, 1928 (43
IT. S. C., 1952 ed., see. 1068). This, clearly demonstrates that from
the very beginning the Congress determined that peaceful adverse
possession of public land for more than 20 years under claim or color
of :titkwas not, standing alone, sufficient to warrant patenting of the
land- to the claimant. Even: if the claimant had expended a considerable amount. of money in purchasing the land from his goantor,.
he was not to be entitled to a patent for the land. The Congress determined that, in addition, valuable improvements must have been placed
on the land or some part of the land must have been cultivated. Oviouslythe intention was that a claimant would have to show these
additional equities before he would be entitled to a atent for the
land. Or, stated conversely, it was evidently thought that if a claimant had gpent'time and money in makling valuable improvements or in
cultivating the land, or had paidfor such improvements or cultivation
ibuying the land, it woul d be ufair to deprive him of the fruits
o
bis labor or expenditures.' Thiis clearly evidenced by the fac
hof
that under section 2 of tle act (43 U. S. C., 1952 ed., sec. 1068a) a
*claimant is required to pay the United States only for the appraised
value of the land "exclusive of any increased value resulting from
the development or improvement of the lands by the applicant or his
predecessors in interest." It therefore seems that the proper interpretation of portion (a) of section 1 of the act is that valuable improvenents must exist on the land at the time an application is filed for
the land and that such improvements must have been made prior to
the time that the applicant became aware of the fact that his title
to the landwas defective.
Here the Baker applicants show merely that improvements had
been placed' on the land at' one time ad that the land was improved
by':them after they discovered they did not have good title,. The
improvements said to have been placed on the land in 1946 were not
on the land when the applicants acquired their claim. In fact they
'did not hold the land under any claim of title until more than five
years after the. improvements are said to have been. destroyed. In
'February 1i953, when they acquired their claim, the land was unimproved and they 'presumnkly paid nothing for the destroyed improvements. Nor did' the applicants: place improvenents on the land
during the approximately 22 months in which they held the property
before they discovered the defect in their title. It was not until after
that defect was found that the applicants improved the property.
In these circumstances, it would appear that the element of good
faith is entirely lacking with respect to the improvements made by
the Baker applicants in 1955. and that, with 'respect to the improveintents destroyed in 1947, the applicants stanid i exactly the sane
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position as they would occupy if these improvements had never been
made. Cf. Homer Wheeler-0atnixc:t al., 63 I. D. 249 (1956). There
the color of title applicants stated that they had: constructed trail's
on the land which they had maintained from year to year. A field
examination of the, land, made less than one year after the filing of
the application, failed to reveal any evidence of the trails. The Department denied the application on the ground that the applicants
had, failed to show to the satisfaction of the Secretary that valuable
improvements had been placed on the land as required by the Color
of Title Act. It follows that the Baker applicants are not.entitled
to the benefit of the Color of Title Act and, that their application
was properly rejected.
Turning now to the Skrmetti claim, we find that this claim, like
the Baker claim, 'arises' through the patent issued by the Stat of
Mississippi to N. D. Thomas. The chain of title recited by the
Skrmetti applicants.is s1bstntially the same as that shown. by the
Balker applicants. They base their claim to the land covered by their
application on what they term a contract of sale dated October'22,.
1954, from the. Baker applicants. That contract, a. copy of which
was submitted by the Baker applicants, recites that the Baker applicants are the owners of certain property on Horn Island, including the land in sections 3, 23, and 24, and that Paul M. Skimetti
is a real estate developer and promoter, who wishes to develop,-subdivide ,and sell off in lots the property of the first parties. It is
agreed by the parties. that Paul M. SArmetti may act as broker in
the sale: of the; property~ under the terms and conditions set forth in
the agreement The contract does not even purport to vest title' in
Skrmetti.~ It seems clear therefore that neither Paul M. Skrmetti,
the other members of the family, nor the Skrmetti Realty Co. 'can
t'itle
lraim, on the basis of this showing, toIhold the land under color of
Aside from this, the requirement that valuable improvements shall
have been placed on the land-has not been satisfied. The Isuiveying
and platting of land is not the placing 'of valuable improvements

thereon. Helen M. Forsyth et al., A-25365 (November 30, 1948).
Accordingly, the, application made by the Skrmetti Realty' Co. to
purchase land on Horn Island under the Color of Title, Act was
properly rejected.
The record indicates' that the Board of' Supervisors, Jackson
!County, Mississippi, has filed an application (BLM-038858) under

the Recreation Act of June 14, 1926, as amended (4a U. S. C., 1952
ed., Supp. III, sec. 869),, for the, lands included in the Baker and
Skrmetti- applications and' that action on that application was suspended pending the final disposition of the Baker and Skrmetti color
of title applications. : The record also indicates that certain persons
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have located mining claims on Horn Island. A protest against the
color 'of title applicatiois was filed in the Office of the Secretary of
the Interior on December 7, 1956, after the Baker and Skrmetti appeals (A-27416 and A-27417) were filed. This protest was made by
Mr. Joe A. Moore, attorney for A. V. Walker and Elmer H. Gautier.
The record is therefore remanded to the Bureau. of Land'Management-for such faction as ~may now -be appropriate on. the application
of the Board of Supervisors for the land and on any mininfcldaims
which may have been located on the land covered by that application.
Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decisions of the Acting Director of the Bureau
of Land Management dated August 23, 1956,'affirming the rejection
of. the Baker and Skrmetti applications to purchase lands in secs.
13, 23, and 24, T. 9 S., R. 8 W., under the Color of Title Act are
affirmed.
EDMuND T. FRrrz,
Acting Solicitor.
UTD "STATES v.- GEORGE W. BLACK
A-27411
Decided April 1 1957
Mining Claims: Determination of Validity-IMining Claims: Discovery
Where a deposit of sandstone is shown not to have a present or prospective
market value, it is not a valuable deposit within the mining law; and a
claim. based on. such. a- deposit is properly declared null and void..
APPEAL PROM THE BUREAU OF LAND MANAGEMENT

George W. Black has appealed to the Secretary of the Interior from
a decision dated August.3, 1956, of.the-Acting, Director of the Bureau
of Land Management.which affirmed a decision of. the manager of
the Phoenix land and survey office holding null and void two building
stone placer mining claims.
Mr. Black. located the mining claims,- the Grasshopper Flat Nos. 1
and-2, on February 1, 1948. .They lie in see. 11,T. 17 N., R.. 5 E.,
.G. & S. R. M., Arizona, within the Coconino National Forest. On
January 16, 1953, the claimant filed an application for a mineral
.patent (Arizona 04324) covering .both claims in which he. asserted
that the claims contain sandstone in placer form, valuable as a building stone, and that he.is entitled to a patent under the United States
mining laws (30 U. S. (C., 1952 ed., secs. 22, 35, 161). On May 11,
1953, the Regional Forester, Unitoe4States.'Forest Servicd Department
of Agriculture, filed a protest against the claims (43 CFiR 205.3);.
Thereafter, contest proceedings were instituted against the, claims
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and a hearing was held on October 20, 1953, before the manager of
the Phoenix land and survey office. Both parties appeared at the
hearing, were represented by counsel, presented witnesses who were
subject to cross examination, and submitted bris at each stage of
the proceedings.
The contest was brought, ol the following carges:
(1) That no discovery of a valuable building rock or other mineral
deposit has been made on said mining claims and that said mining locations are null and void;
(2) That the lands embraced in said. claims are. more valuable for
national forest and public purposes than for building stone or any. other
substance, including erosional debis, there occurring;
(3) That like or similar stone and debris occur over wide.areas in
this vicinity and northern Arizona generally;
*

: (4). That the economic market for the stone and erosional debris is
limited to the local vicinity and that no economic market is available
for the stone and erosional debris other than for local use;
(5) That the said mining claims are not held in good faith for mining and milling purposes but are held as residence sites under the guise
of the mining law and contrary to the mining law.

Charges 3 and 4 are, Hin ieaiity, particularizations of charge 1 and

these three charges may be considered as a unit.

The mining claims are located in the Coconino National Forest-inl
an area known as Grasshopper Flat or Rainbow Canyon, located a
few miles from Sedona, Arizona.
.There was a great deal of testimony at the hearing about the value
of the land fortresidential purposes, but in the view we take ofthe case,
the relative value of the land for mining or residence purposes is immaterial. The land covered by the mining claims does not contain
any valuable timber, nor is it suitable for grazing (Tr. 11, 12). lHowever, it lies in an area of scenic heguty which makes it desirable as. a
recreational area (Tr. 30).
' It appears that the mineral on the claims is. sandstone (Tr. 7); that
it is suitable for use in the construction of homes and other small buildings (Tr. 15, 18); 'that it has been used to some extent for this purpose
as a road fill (Tr. 52, 54); that it exists in substantial quantity
on the claims; that sandstone as the'commofi or country rock of the
area is of widespread occurrence (Tr. 7 24), aid that the sandstone
in the claims is of; the same character and appearance as the other
sandstone in the area (Tr. 7). It also' is undisputed that at the town
'of Sedona about 3 miles distant from Grasshopper Flat there' is an
'operating quarry offering stone of better quality (Tr. 34, 40); that
'Black has sold only $100- $150 worth of stone from his claims (Tr63); and that the rest of the stonetaken from the claims had been disposed of in exchange for services (Tr. 66, 70).X

.,

..

UNITED STATES

- -

.-

A

*-

-

95

April 1, 1957,

Under the mining laws of the United States (30 U. 5; C:., 1952 ed.,
secs. 21, 22, and 35)' only "valuable mineral deposits" may be located
and the lands in11volved'trust be valuable for minerals. A discovery of
a-vluaae miieral deposit
lmust
be Thade within the limits of each,
el'aimi. - A'valid discovery, it has often been held, is one which would
Warrant a m an of ordinary prudence in the further expenditure of his
ti'nie'and niohy with: a reasonable prospect of success in an effort to
develop a paying mine. Castle v. Wonbie, 19 L. D. 455 (1894) ; Chr7is½tanv; Millerj 197 U. S. 313 (1905):; United States v. Strass- et al.,
59 I. P. 129, 137 138 (1945).
Withrespect to nomnetallic deposits of widespread occurrence, the
p-ertinienit-osiderations were summarized in Un edStates v. Strauss
etaL(sipr, p. 138), as follows:
Gypsum, clay, limestone, and the other kinds of stone here involved'have beenr
held to be inerals. W.H. Hooper, 1 L. D. 560 (1881) Alldritt v. Northern Pao.
?. 1?. Co>. 25. L. P. 349 (1897); United States v. Barngrover et a, 57 1. D.>533
(1942);. [But whether particular deposits of these and other mineral substances

of,.wide.eoccurrence are valuable mineral deposits within the contemplation of
the mining laws and whether the lands containing them are therefore subject .to
location and puftchase under the mining laws are questions of fact, held to depend
'ulpont the nutketability of the deposit. The ruie long laid down by both the courts
and the Department requires that to justify his possession the mineral locator or
applicant must show that by reason of accessibility,. bona fides in.development,
proximity to market, existence of present demand, and other factors, the deposit
is of such value that it can be mined, removed, and disposed of at a proft. Ickes
v. Underzo6od et al., 78-App. D. 0. 896,141 F. (2d) 546 (1944); Opinion of Acting
Solicitor, 54 I. . 294 (1933) Laqyman v. Blis, 52 LiD. 714 (1929). In Big Pifle
M'ni'ng Corp., 53 I. D. 410, 412 (1931), the syllabus said:
"Lands containing limestone or other minerals, which under the con:
ditions shown in the particular case cannot probably.be, successfully
-.mined and marketed, are not valuable because of their mineral content,
*: nor-subject to locationunder the mining law."

Since these claims are situated in a national forest, the evidence sustaining the -validity of the nijneral locations must be clear and nequivocal. United:States v.. Dawson, 58 I. D. 670, 679 (1944); f.
United States v. Langntade and 2iler,
52 L.
700 (1929)..
In the; absence. of any serious dispute that the claims contain sandstone in sufficient quantity and of a quality.at least suitable for use ili
constructing houses; their validity must, in the first instance, rest upon
the marketability of the deposit.'- This factor, in turn, depends upon
the existence of a present demand for: the.sandstone and its proximity
to market.
The contestee makes no claim that the sandstone can be sold at any
place!other thar the immediate vicinity of the claim. In fact, the
evidence indicates that the potential market for the sandstone-is limited to the Grasshoppar Flat area, excinig even the. Sedona.area some
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3.miles away (Tr. 12, 21, 78) As to the market in the Grasshopper
Flat area, Black could show only that a few houses had been built from
stone from his claim, but that the stone had been given away (Tr. 63) so
the services could be applied against the assessment work. (Tr. 66, 69,
70, 74). As to the potential market, the most favorable view was that
if certain subdivisions were developed there might be 300-400 building
lots the purchasers of some of which might use stone from Black's
*.claimntobuild'theirhouaes (Tr.21,22,78).In vieweof the fact that Black held the claims for 5 years during
which the area underwent a rapid development without: being able to
sell any stone from it for building purposes (except for the few houses
built with stone exchanged for services), it is myopinion that there is
no present market for the stone of any consequence -(United States v.
Estate of Victor E. Hanny, 63 I. D. 369 (1956)).
Assuming that, all other factors being present, a prospective, value
is sufficient to validate a building stone claim,1 I find that the sandstone in these claims has no prospective value. The possibility of a
future market hinges upon several contingencies. Even if all'of them
were to occur the market would be extremely limited and temporary.
In such circumstances the claims have only a conjectural, not a prospective, value for mining purposes. United States v. Underwood,
A-22066, p. 9 (August 11, 1939).
The only other use to which the stone on the claim has been put is
to furnish material for fill for roads to a limited extent (Tr. 52, 55, 56,
Hol72). Such use cannot validate a building stone placer cai.
Co.
(on
Gray
Trust
man et al. v. State of Utah, 41 L. D. 314 (1912);
rehearing), 47 L.D. 18 (1919).
Accordingly, I find that the conclusion that there is no market for
the sandstone from the claims is correct. In the absence of marketability the deposits of sandstone are ot valuable mineral deposits
within the meaning of the mining law.: United States v. Stra set al.
(sra ; United.-States v, Estate of 'Victor E. Hanny:(supra). It
follows that charge I (including charges 3 and 4) has been sustained
andthat.theclaims are null and void.
Since the Acting Director's decision must be affirmed upon this findingabove, it is not nece6ssary to consider charges 2 and 5.
E Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (se6. 23; Order No. 2509, as revised; 17
F. R.- 6794), the decision of the Acting Director holding the claims
null and void is affirmed.
ED T. FRrrz,
i XUN
__________

;

E

a

i

:

-

Acting Solicitor.

'Cof. United States v. D. L. Underwood et a., A-19293, p. 19 (September 9,:1937),
(August 11, 1939), rehearing denied June 14, 1940; affirmed Ickes vi
A-22066, pp. 2,
Underwood, 141 FP.2 546 (App. D. C., 1944), cert. denied, 323 U. S. 713; and United
States V. Strauss et al., 59 I. D. 129, 138.
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APPEAL OF TEXAS CONSTRUCTION COMPANY AND HYDE.
CONSTRUCTION COMPANY

IBCA-73

Decided April 23,1957

Contracts: Additional Compensaion-Con'ticts: Specifications-Contracts
Intepretation-Contracts Changes and Extras'
Where the specifications contain an approximate quantities provision, a contractor is not entitled to additional cOiopensation by reason of 'uderruns in
estimated quantities of crushed-rock blanket and Hiprap merely becatse the
Goverhment changed the design prior to the advertisement for bids but
neglected to correct the estimates, if in fact the schedule quantities could
have been verified by the contractor from the information supplied by the
drawings and specifications. The mere fact that there was some degree
of uncertainty in estimating the quantities from the drawings and Sp-cifi'catios is immiaterial if the degree of uncertainty was not appreciable
BOARD OF CONTRACT APPEALS

This is an appeal by the Texas Constru tion Company and Hyde
Construction Company, successors in interest, under G ntrat No.
14-06-D-718, which was on U. S. Standard Form No. 23, Revised
April 3, 1942, and dated December 11, 1953. The cotract provided
for the completion of Webster Dam under the schedule of Specificassouri
tions No. DC-(S405i2, Webster Unit, So1moin Division, kansas,
River Basin Project, iBuiau of Reclamation. Payments were to be
made to the contractor at the unit prices stated in the schedule icorporated in the specifications.
The contractor's claim, which aggregates the sum of $10Q,078.7i,

is based upon an, alleged underrun in quantities of iteis 27 and §8 'of
the schedule, and is predicated on the theory that these underuns
constituted a change entitling it to an equitable adjitstmeint. tem 27
provided for furnishing and placing crushed-rock blanket material,
and itons 8 provided for furnishitg and placing Aiprap at various
locations about Webster Dam, as required by the speifications and
drawings'made a part thereof.
The sum of $95,953.75 is sought relative to the alleged change in
the quantity specified in item 27, and $10,125 relative to the alleged
change in quantity specified in item 28.
The estimated quantity in ithe bidding shedule of item 27 wa8S2,15O
cubic yards, and of item 28 was 17i,20 cubic yards.
By letter dated July 12,1955, the contractor's Project Manager wrote
to the Construction Engineer of the Bureauof Reclamation as follows:
426082-57

4 I. D. No. 4
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It appears that the actual quantities of crushed rock blanket material and riprap will Anderrun the estimated quantities as' set out in the above specifications.
I would appreciate it if you will furnish me a more accurate quantity of each
item in order that we will not manufacture more of the material than is needed
to complete the job.

The Construction Engineer's reply to the letter, which was dated
July 15,1955, stated that a preliminary quantity computation had indi~cated that the quantities would closely approximate the following:
ite.27, 5,000 cubic. yards'; item 28, 160,000 cubic, yards.
:In aletter dated August 3, 1955, the contractor's Project Manager
Thrther informed the. Construction Engineer that its subcontractors,
E. C. Schroeder Construction Co., Inc., and,Lester O'Borny Trucking
Company, had made verbal'protests regarding' "the quantity changes,"
oi. the ground that their costs for performing the work had been sub.
stantially increased by these changes, and that they were preparing
letters of protest, which would contain a statement of their increased
costs and which would' be forwarded for. the Government's consideration. Subsequently, a letter dated. August 6, 1955, from the E. C.
Schroeder Co., Inc., to the. contractor, was forwarded to the office of
the Bureau of' Reclamation at Stockton, Kansas. In this letter,. the
subcontractor served notice that it claimed an additional 34 cents
per cubic yard for item. 27 and 25 cents per cubic yard for item 28,
because the reduction in .quantities of riprap and crushed-rock had
increased their. original prices, which were based on 253,400 cubic
yards of combined material.The Bureau's Construction Engineer, in a letter of September 23,
1955, took the position that the claim was not the result of changes
or changed conditions, but that if the, contractor wished to protest
under Paragraph 12 of the specifications, the protest should state in
detail the basisfor the claim. This suggestion was followed by. the
contractor's Project Manager.
In the letter of October. 5, 1955, the ontractor's Project Manager
arguedfthat 'the contractor should be entitled to equitable adjustment
of the unit price because the estimated' quantities were not reasonably
approximate. Thus, he pointed out.
Ini regard to: Item 28, while the percentage of Variation between the original
estimated quantities and the preliminary, final quantity computation is. not as
excessive as the percentage of variation pertaining to Item 27, the. total. additional
cost incurred in connection with both of said items as a result of the changed
quantities must be based on the 'ratios of the quantity under: Item 27 and the
quantity'un'der'Item 28. The ratio: of schedule'4uantfties under Items 27 and 28
was approximately one.,to'two, whereas the ratio of quantities under 'Itenus.27
and 28 based on the preliminary final quantity computation as set for [sic] in
your letter of July 15th, is approximately one to three.
.
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'Inasmuch as sound construction practice on the part of the contractor required
that the crushed rock and the rip-rap be produced simultaneously and from the
same quarry, a great increase in production costs of both items resulted from the
unbalancing of the ratio between the two. Such increase in cost to the contractor
is in addition to losses caused by the separate reductions in quantities under
the two items.
In the letter of January 17, 1956, the contractor's Project Manager
gave further. details concerning the unbalancing of its production of,
riprap, and blanket material, and further pointed out that in connection. with the hauling

thereof it

had acquired special, custom-built

items of equipment, the number of which .had been determined by the
ratio of the total estimated quantities of riprap to the total estimated
quantities of blanket material,. and that
it had constructed approximately 3.5 miles of road with maintenance and parking facilities also
determined by the estimated quantities.

In

conclusion, the . Project

Manager stated:

In connection with this claim the contractor desires to emphasize that-the
mistake in the estimated quantities was a unilateral, as distinguished from -a
bilateral -mistake.
On the drawings constituting a part of the bidding documents, there were not sufficient dimensions upon which the contractor could have
calculated the actual quantities under Item 27.

urthermore,' the Specifications

obligated the'Contractor to place the crushed rock blanket material, not only as
shown on the drawings, but "elsewhere as directed" including, without purporting to be limited to, certain locations set forth in said Specifications. The contractor therefore, at the time of submission of its bid could not have correctly
nor approximately correctly computed the actual quantities or blanket material
required.
i

In

his decision, which was in

the form of a letter dated March 8,

1956, the contracting officer held that

the claim of the contractor was

one for unliquidated damages which le
and settle.

lacked authority to entertain.

Colsequently, he made no findings of fact.

respect

-with

to the claim.
In
trat

view of the contention of the contractor that a change in.the conrequirements was involved, the Board requested that the contract-

ing officer make findings of fact.with respect to the claim, and these
were issued by him under date of March 1, 1957.

The contractor was

afforded an opportunity to accept, reject or qualify the findings within
30 days from the date of the receipt thereof, and submitted a series
of

comments on the findings under date of. April 15, 1957.

In

comiments the accuracy of the findings, .with one exception, is
challeigd,
an'

but the legal argument is made that

ission. that

a change in

the

contract

these
not

they amount to an'

requirements was effected.

'The'provisions of the specificationsgoverning riprap and crushedrock blanket

]aterials
iare

aragriphs 69, 70, and 71,, and the relevant

specification drawings are Nos. 26, 27, 28, and 36.

Paragraph'69 of
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they specifications specified the quality and gradations of the materials
for crushed-rock blanket and riprap, and indicated the types of acceptable deposits from which they could be obtained., Paragraph 70
provided for the placing of a crushed-rock blanket 12 inches iii thickness "as shown on the drawings and elsewhere as directed," including
certain designated locations. Paragraph 71 similarly provided fo
the placing of riprap "as shown on the drawings and edsewhere as
directed," including certain designated locations. The above-ientioned drawings indicated a crushed-rock blanket 12 inches in thickness
and riprap at various locations varying from 3% to 2 feet in thickness,
and averaging approximately 3 feet in the designated areas. Paragraph 4 of the specifications consisted of a standard provision in
Bureau contracts providing that the quantitiks noted in the chediile
werb apptoximations for comparing bids, and that no claim should be
made against the Goveinment for excess or deficiency thereil, actual
or relative.
In his findings the contracting officer found the actual deficiencies
in quantities under items 27 and 28 to be aubstatntially as claimed by
the contractor's Project Manager in his letter of. January 17, 1956.
The extent of these deficiencies was as fotlows:
Item
No.

27
28

Item

Furnishing and placing
crushed-rock blanketFurnishing and placing
riprap-cu.

Unit

Schedule
quantity

Final
quantity

cu. yd.

82, 150

50, 476

31, 674

39

171, 250 161; 285

9,965

6

yd.

Deficiency, Percent
cu. yd.

The contracting officer attributed the major part of the deficiency
under item 27 (26,400 cubic yards) and a minor part of the deficiency
under item 28 (2,750 cubic yards) to the fact that the schedule quantities for these items had been based on a design requiring placement
of a crushed-rock blanket 18 inches in thickness and riprap 3 feet in
thickness on the upstream slope of Zone 1 of the dam embankment
above the berm at elevation 1,890 and on the upstream slope of the dike
embankment. While this design was changed a short time before the
advertisement for bids was issued, due to an oversight, the schedule
quantities were not corrected. The contracting officer accounted for
the remaining deficiencies-5,274 cubic yards under item 27 and 7,215
cubic yards under item 28-by explaining that the precise extent or
the location of te surfaces where crushed-rock material or iprap was
to be placed could'not be accurately ascertained in advance of the performance of the work.

$T3.7

APPEAL OF TEXAS CONSTRUCTION
April 23, 1957

CO.

ET AL.

101

Notwithstanding the error in the estimated quantities in. ,the bid
schedule and-the element of uncertainty in'the areas to be covered by
the crushed-rock blanket and riprap, the contracting officer further
fund that the contractor in bidding could have ascertained from .the
information given on the drawings and the provisions of the spcifications that the required quantities of crushed-rock blanket and riprap
would be in the proportion of 1 to 3, respectively, rather than in the
proportion of 1 to 2 indicated by the estimated quantities of the schedule.' Although the contracting officer conceded that areas described
min the specifications were variable, e pointed out that "these areas
constituted such a small part of the total area involved that the possible
efect of such variation on the quantities here in question was negligile," and that the provision for placing crushed-rock blanket and
riprap "elsewhere as directed"l was intended to provide only "for
possible minor extensions, of the crushed-rock blanket and riprap
mn the spiliway approach and outlet channels and the outlet-works
outlet channel, which are the only areas within the scope of the contract where crushed-rock blanket and riprap or other similar protective work might conceivably be required but was not shown on the
drawings."
Finally, the contracting officer made a number of findings which go
to the extent of the additional costs incurred by the contractor. Thus,
he found (1) that while the quality and gradation of materials for
crushed-rock blanket and riprap materials required by the specifications was "such as to permit the production of these two mateials from
a common source." the proportion of quarry run iaterial too small in
size to meet the gradation requirements for riprap "could be controlled
to some degree by regulating the drilling and blastin
(2) that while the deficiencies in the final quantities in items 2t and 28
resulted in a corresponding decrease in the utility under the contract
Of the contractor's access road, plant and equipment, and in a surplus
at the quarry of rock too small, to meet the gradation for riprap, there
was a lcal mharket for the rock suitable for crushed-rock blanket that
th contractor's subcontractor has been exploiting by maintaining a
quarry operation at the _jte and ,supplying such material for the local
market; (3) that little or none of the plant. and. equipment. used in the
furnishing- and pAaciing of the riprap and crushed-rock blanket.was
Special" in the sense that-it was not suitable for other similar purpopses; and (4) ~that, si c, the "rate, of. placemnent of by far the M~ajor
part of the crushed-rock blanket and riprap was limited by the rate
'This is based on the fact that the average thickness of the riprap shown on Drawings
No. 26, 27, 28 and 36 of the specifications is approximately 36 inches, while the thickness
of crushed-rock blanket shown on these drawings is 12 inches.
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of, placement of earthfill in the dam embankment," the deficiencies in
quantities of these materials did not reduce the period required for
hauling, and placing of these, materials.
*The'contractor-hasrequested that theappeal be decided on the record
before the Board wthout a hearing, and. has challenged primarily
the legal theory of the Government.. The Board accepts as corr6ct
the findings of fact, as 'well as the conclusions, of the contracting officer.
It is well settled that where the specifications contain an "approximate quantities" provision of the type involved in the present case
*the mere existence of an overrun above.or an underrun below schedule
quanitities is not a sufficient basis for the allowance of 'an equitable
adjustment predicated on the 'actual cost of the work to the contractor.
Moreover,: a contractor is not entitled to additional compensation m
such cases merely because the Government has made an error in making
up the estimates if such error was made, as in the ,present case, po
to the time the advertisement for bids was issued, and if in fact the
schedule quantities could have been verified by the contractor from the
information supplied by drawings and specifications, as the contracting officer has found.s
A contractor is entitled to an equitable adjustment, to be, sure, if
the contracting officer has effected a change in the requirements of the
contract, but a chang- made before the award of the contract is not a
change in this sense. It is also true;'to be sure, that there was in the
present case some degree of uncertainty in estimating-the quantities
of crushed-rock blanket and riprap, but since the contracting officer
has found that the degree was not appreciable, the Board must, conclude that it was not sufficient to prevent the contractor from arriving
at a close estimate of the quantities that would actually be required.
The deficiencies in items 27 and 28 not due to the failure to correc
the original estimate were, respectively, less than 6/2 percent and,4½
percent of the estimates, and, surely,,under a contract containing .an
approximate quantities provision, the contractor was bound to allow
for a reasonable variation 'from the estimates. If, on the other ha,
such 'variations were, as the contractor seems to contend, unreasonable,
2 See
eneral-Shea-Morrison,Comp. Gen.; B-114585 (June 19, 1993), cited in R. P. Shea
Conpanyj 62 I. D. 456, 462 (1955>.
3The present case is fundamentally similar to J. D. Armstrong Co., Inc., 63 I.. D. p9,
03-11 (1956), where there was also a miscalculation by the Government but the contractor. could have ascertained the actual work:required from the drawings and
specifications.
'The contractor cites M. Hoard, IBCA-6 (May I, 1955) in suppoit of its contention
that there was a-change in the contract requirements but iii"that case the reference'*As
to a change made during the performance of the contract.

103]

103

'CJ.
C. WELSON
N
'ET AL. April 26, 1957

-

the contractor's case would, be based on a breach of an implied condition of reasonability in the contract, and this would constitute a claim
for unliquidated damages which the Board would lack jurisdiction
to determine. 5
As for the contractor's contentions that the deficiencies in the estimates of items 27 and 28 unbalanced the production ratios for these
items, and affected its hauling arrangements, while these allegations
appear to be true, no particular production ratio, or hauling arrangementiwas prescribed bythe specifications. However sound the contractor's practices may have been in these respects, no changes in the
specifications were consequently involved. -The fact. that the! actual
costs per unit of the work performed by the contractor in performing

the contract has turned out to be more than his estimated bid price
per unit does not in itself -entitle: the, contractor to additional
compensation. 5
.
.
i: :
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(ONCLJSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.

2509, as amended; 19 F. R. 9428), the decision of the contracting
officer, dated March 8, 1956, is afflrmed. THEODORE H. 1A,

Chairnmn.

I concur:
WnLrI

SEAGLE,

Member.

I concur in the result:
HERBERT J. SLAnUGHeER

Heibe.

-. C. NELSON ET AL.
A-27321

Decided April 26, 1957

:

Mining Claims: Contests
Where mining claimants contest the issuance of oil and gas leases and the
filing of applications therefor, alleging the existence of prior valid mining
.claims, but it. is impossible to identify. the land covered' by the mining
claims from the land descriptions given in the notices to contest andin
R. P. 'Shea Cowpany, 62 I. D. 456, 463 955).
,'R#Osck v., United States, 104 Ct. Cl. 45 (1945).
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the location. certificates of the claim and timely objection to the defective
descriptions is made by the contbstees, the contest proceedings can be dismissed for this reason alone.

Mining Claims: Discovery
*Recitals of discovery in notices of location are not evidence of discovery nor
are affidavits of annual assessment work or notices of intention to hold
* claims in years when assessment work isnot required.

Mining Claims: Contests
Mining claimants who apply to contest oil and gas leases and applications
for leases have the burden of showing the validity of their claims and must
suffer the dismissal of their contests and the invalidation of their claims
if they fail to sustain their burden.

Mining Claims: Contests
'Where contests by: mining claimants have been dismissed by the Bureau
of and Management for failure to show a discovery, a rehearing will -not
be granted to permit the claimants to present evidence of discovery where
such evidence was available at the time of: the original hearing and the
38-year history of the claims shows laches on the part of the claimants in
sustaining their claims.
APPEAl PROK THE BUREAU OF LAND MANAGEMENT

J. C. Nelson and William Habbersett have appealed to the Scetary
of the Interior from a decision of January 24, 1956, by the Director
of the Bureau of Land Management holding the Sid oil shale placer
mining claims Nos. 1 through 22, inclusive, invalid. The appellants
assert possessory title to the claims which are situated in Rio Blanco
County, Colorado.
The township in which the lands here involved are located was
classified on May 23, 1916, as valuable for. petroleum and nitrogen
On June 9, 1930, the entire township was withdrawn under Executive
Order No. 5327 of April 15, 1930, pursuant to the act of June 25,
1910,. as amended by the.ae of August 24, 1912 (43 U. S.C., 1952 ed.,
secs. 141-143), from lease or other disposal and reserved for purposes
of investigation, examination and classification. The withdrawal did
not affect or impair the rights of bona fide occupants or caimants
of oil or gas baring lands who, on the dte of withdrawal, were
diligently prosecuting work leading o adVovey, o long0as the
claimants continued in diligent prosecution of such work. On April
22,1931 the withdrawal was modified to permit oil and 'gas leasing of
the lands in the township here involve abu is lipWrjsi still operative.
Several oil and gas leases have been issued and an application filed
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under the Milleral Leasing Act (30 U. S. C., 1952 ed., secs. 181 et seq.)
-for lands which are assertedly covered by the appellants' claims. Effective July 1, August 1, andSeptember 1,1952, respectively, oil and

,gasleases

Colorado 04574, 04575,-'and 04576 were issued to H. S. Quick
on lands which the appellants assert are covered, by the Sid placers,
located on Jnuly 5, 1Q18. On September 18 1952, the mining claimants
filed application to contest No. 56 stating that possessory title to the
land covered by the Sid claims is held by them and that they intend to
acquire titlelulder the mining laws to the land included in Mr. Quick's
leases. A day earlier, September 17, 1952, the mining claimants filed
application to contest No. 57 against oil and gas leases Colorado 080.9,
01156, and 01834, issued on May I and Junel 195i, to General Petroleum Corporation , D. E. Sanburg, and William T. Schwartz, and
.aginst.oil and gas lease application Colorado 01157 filed by Mary
Elaine Smith, asserting that the leases and application included lands
covered by the Sid placers, possessory title to which was in the mining
claimants. The contestees denied the charges in the notices of contest
requested a hearing, and the two co6itests were combined in one hearing
*on January 27, 1953, at Denver before the manager of the Colorado
land and survey office.
If, at the hearing, the contestants showed that they were entitled
to the possession of mining claims which are valid either by reason of
-discovery before February 2A, 1920, the date of the enactment of the
Mineral Leasing Act, or by reason of section 37 of the. act, which ex-cepted from its provisions "valid claims existent on February 25, 1920,
:and thereafter maintained in compliance with the laws inder which
initiated, which claims may be perfected under such laws, including
,discovery,"1 and showed also that the claims were excepted from the
withdrawal order of June 9, 1930, the Department would not be authorized to issue oil and gas leases on the land covered by such claims.
In support of the contest, the coitestants submitted certified plhoto-static copies 'of location certificates as recorded in the recorder's o6ce
IThe Depar-tment has held that under the Mineral Leasing Act only such oil placer
-claims as were validated by Discoyery prior to the date of the act or upon which discovery
was made thereafter as a result of diligent prosecution of work in progress on that date
and thereafter continued until 'discovery, can. be considered as valid claims. Ssse B1.
OVJooranet ol. v. E7ffieBonelnake, 57 I. D. 105 1940),;, Minera L. Jones Starks v. Frank P.
_aykeg,
60 I.
309 (1949).The test as to whether a valuable discovery of mineral has bben made is whether mineral
deposits have been found which would justify a man of ordinary prudence in the expendi
ture of his time and nonet to develop the property.. :h07qrisn v. Ifi~er, 197 U.. S.. 313,
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at Meeker, Rio Blanco County, Colorado. 2 The notices, recorded on
August 3, 1918, state that each of the claims was located.on July',.
1918, and that each was located "for petroleum and other mineral: oils
and chiefly valuable therefore" Certified copies of deeds purportingto show transfer to the contestants of title to the mining claims were,
introduced into evidence at the hearing (pp. 5-15; contestants exhibits. "B" through "L") . An, affidavit of April 8,'1921, by Charles B.
Cramer, one of the original locators, is recorded in the county records
at Meeker and was submitted in behalf of the contestants. This afi-davit states that the claims were properly located, surveyed, and monumented and that the notices of such location were posted at the properplaces; that the location work required by the Federal statutes wasperformed; and that the claims were "located by virtue of their own
discovery and. in recognition of the probable merit of the. same as a
mining or industrial enterprise" (pp. 21-23; contestants' exhibit "0")1The contestants also submitted an affidavit of April 11, 1921, by Sidniey
A. Parker, stating tlat he was en~pioyed as a transit man in surveying
andmolnumenting these claims; that he had no interest in the location
or ownership of the claims; and that of his own knowledge all of thework'done was in compliance with the Federal statutes'governing the,
same (p.24; contestants' exhibit "0").
Counsel for the contestees objected at the hearing on a number of'
grounds to most of the documents which were introduced for the,
contestants (pp. 5-36) and moved for a dismissal of both contest proceedings or nine reasons, only two of which will be mentioned here
(pp. 38-46)1 These are, first, that the contestants failed to show a.
valid discovery because a recital in a location notice or in a validating certificate that a valuable discovery has been made by the locatoris not evidence of a discovery; and, secondly, that it would be impossible from the descriptions given in the recorded notices of location to locate the claims on the gTound. In connection with the latter objection, counsel for the contestees asked the manager to takejudicial notice of the fact that the township in which the claims
are situated was not surveyed in 1918.. (Pp. 5, 38-39, 41, 46.)
In a decision of August 27, 1953, the manager held that a mining
claimant who contests the filing of an oil and gas lease application
on land covered by a mining claim has the burden of showing, as a,
minimumi, that a, valid location has been made on the area of the
2Transcript of hearing, January 27, 1953, at Denver on Contest Nos. 56 and 57, pp. 4-5,
contestants' exhibits A-1 through A-6, Page references hereafter, unless otherwise noted,
refer to the transcript of the hearing on these contests.
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claim; thlat as the evidece submitted by the contestants does not con-

stitute suchl_ showing, they did not establish a right to possession of
the land superior to.the righ of the United States to issue'oil and
gas-leases on tle land. Tie Director of the Bureau armed the manager s decision and held: further that the clains were invalid because
the contestants had failed to meet the burden of proof required to
substantiate -a.valid location. On appeal to the Secret ary,the contestants have requested a rehearing in' order to present additional
evidkene of discovery of oil shale on the claims.
An examination of the record on this appeal and of the piat 'of
survey of the townslip where the land involved is located'disloses
that because of defective descriptions of the land embraced within
the mining claiims, the applications. to contest. should have been rejected,,pending correction of the descriptions, or that the contests
,shouldhave been dismissed without prejudice to the right of the
contestants to file applications to contest with desciptions which identify theland includedin the:Sid claims. :
f
Eacha of the mining claimis covers 160 acres. The recorded certificates' of location describe the land by legal subdivisions only and .con-

tain no other description of the land. T. 2 .S., R. 95 'W. the township in which the land here involved-is located was not surveyed
until 1924 and the plat of survey was accepted January. 6,- 1925.
The oil and, gas leases and application describe.,the lands applie-d ,for
by legal subdivisions in conformity with the 1924 survey. The, descriptions in the location certificates of 1918 by legal subdivisions seem
to show that the contestees': oil and gas leases and applicationinelude some of the land which is embraced within the mining
claims. However, because the township was not surveyed i 1918,
and because the land descriptions in the location certificates by legal
subdivisions could not have accurately descr'ibed the land in accordance with the 1924 survey, the actual extent of conflict, if any, between
the mninlg claim, and. 'the leases and aapplication cai~mot b~e d.ee

mined until the description of the claims is adjusted to the 1924 survey.
The conclusion that the land descriptions in the location certificates
could not have accurately described the land by legal subdivisions
established by the 1924 survey 'results from the fact that, common
corners of adjoining surveyed townships were not:projected in establishing corners for the, survey of T. 2 S., R. 95 W. The affidavitof
lApril 18, 1921, iby Charles B. Cramer indicates that the landidescrip'tions' in the location certificates were based on
'projections of sub
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dividing lines of an adjoining township which had been surveyed
before 1918.3 Plats of survey of T. 2 S5., R. 95 W., and of the townships which, adjoin it Show that most of the corners Qf the survey of
'T. 2 S., R. 95 W., are not projections of corners of surveyed townships
adjoining it. Thus, land in T. 2 S., R. 95 W., which was described
in 1918 by legal subdivisionis as they would have been if survey of
the township had been based on projections of subdividing lines of
the adjoining surveyed townships, is not correctly described in terms
of the actual survey of T. 2 S., R. 95 W., and an adjustment of de.scription of the mining claims to conform to the survey of T. 2., S.,
-R.95 W., is required.
Iiasmuch as the location certificates do not describe the mining
claims by legal subdivisions which conform with the survey or by
metes and bounds, it is impossible to know to what extent the claims
*conflict with the oil and gas leases, and application held by the con'testees. Some of the claims may not conflict at all with the leases
and' application. Since the applications and notices of contest contain
'the same description of the mining claims as. the certificates of location,
it is apparent that the contest papers did not properly identify the
'land involved., The Department has held that a misdescription of
'land in an application to contest is fatally defective, although ordinarily contestant is permitted to amend his application. Roark v.
Tarkington, McCraceen, Intervener, 51 L. D. 183 (1925). Accordingly, the motion to dismiss the contests could have been allowed on
-this basis alone.
However, the fact is that the motion to dismiss was not made until
after the contestants had comploted the presentation of their case
(pp. 37, 38). It is therefore proper to. examine the record to see
-whether the contestants established whether they had any valid claims,
'whatever tround such claims may have covered. Discovery, of course,
is an absolute prerequisite for a valid mining claim. 'Cble v. Ralph,
'252 U. S. 286, 295 (1920). The contestants submitted no testimony as
to discovery, no assay certificates, nor any other evidence that a mineral deposit or deposits had been uncovered on any of the claims. The
contestants relied solely on the documents introduced into evidence,
namely, the certificates of location, affidavits of annual assessment
The' affidavit states in relevant part that the claims are situated "all in Township 2

South Range 95 West of the 6th Principal Meridian, the same being an

nsurveyed

'Township, except as subdivided by individual survey, based upon corners established in
the surveyed Township adjoining and that the boundary lines of the several claims would
correqpond to, the Above subdivisions if the said Township were under atn approved survey;
all of which is situated n Rio Blanco County, Colorado 5
:

1031

-:

:

;T-

J. C. NELSON ET AL.
April 26, 1957

1OG

work notices of intention to hold the c1aims in years when assessment
work was not required, and the affidavits of Charles B. Cramer and:
Sidney A. Parker miientioned earlier. Recitals of discovery in otices,
of location are mere ex parte, self-serving declarations on the part of'

the locators and are not evidence of discovery. Cole v. Rilph, ibid.,
p. 303. As to the affidavits of annual assessment work, they merely
recite that so much worth of "improvements" was performed on the
caims. This is far from an assertion of discovery, and in any event
assessment work cannot take the place of a discovery. Cole v. Ralph,
ibid., p. 296. The notices of intention to hold the claims in years when
assessment work was not required are completely valueless, saying
nothing at all about anything done on the claims. As for the-affidavits
of Cramer and Parker, the latter merely stated that he was a transit
man engaged in locating and surveying the claims. Cramer stated
only that the claims were located "by virtue of their own discovery."
As he was one of the original locators, his statement is comparable to
the recital in a notice of location and has no more effect. Minerva L.
Jones Starks v. Frank P. Mackey spra, fn. 1.
It is clear from this that the contestants completely failed to show a
discovery on any of the 22 claims at issue and consequently failed to
show that any of the claims was valid., The burden of proof was on
the contestants to establish the validity of their claims. United States
v. Ruddock, 52 L. D. 313 (1927); Minerva L. Jones Starks v. Frank P.
Mackey, supra, Having failed to sustain their burdenthey must suffer
tile dismissal of their contests and the invalidation of their claims.Monolith Portland Cement Company et al., 61 I. D. 43, 50 (1952);
Ohio Oil Company et al. v. W. F. Kissinger et al., 60 I. D. 342 (1949).
On their present appeals the contestants have filed a motion for
rehearing in order to permit them to submit additional evidence on
the issue of discovery. They state that since the filing ofttheir brief
on appeal-which was received on April 2, 1956-the claims have been
examined and that
This examination disclosed on the ground encompassed by the claims, discovery
work of ancient character, indicating extensive exploration work upon the claims
and establishing that there was upon the claims a mineral discovery consistingof the oil shale. The examination of these claims done during the week of'
April 2, 956, disclosed on the ground one drift 75 feet deep, 4 feet high, and 5
feet wide, as well as a second drift about 70 feet deep, 4 feet high and 5 feet
wide, as well as other small cuts approximately 20 feet long and 10 feet deep..
There are upon the claims numerous exposures and outcroppings of oil shale and
several dumps made up of oil shale material Sined from the claims.: In addition, there is a shaft aproxiinately Z5 feet deep aid approximately 15 feet.
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across. The vegetation in and about these drifts, shaft and exposures, consisting
of trees, bushes and shrubs, have grown upon and in and about these workings,
establishing that this work was done a great many years ago. Samples were
also taken from these various drifts and shaft and exposures, the analysis of
which showed oil shale, establishing mineral discovery upon these lands.,
At. the time the appeal was filed, 43 CFR 221.67 provided as follows:
X Sec.: 221.67;

When additional evidence will be considered.

No aditonal

evidence will be admitted or considered by the. Director unless offered under
stipulation of the parties or in support of a mineral application or protest:
Provided, however, That the. Director may order further investigation made or
evidence submitted upon particular matters to be by him specifically designated.
Affidavits or other e parte statements filed in the office of the Director will
not be considered in finally determining any controversy upon the. merits.'
43 CFR 221.78 provided at that time that, in proceedings before the
Secretary,' the same rules should govern, insofar as applicable, as
were' provided for proceedings before the Director of the Bureau of
Land Management.
Under the rule quoted the Department for many: years has allowed
additional evidence to be submitted after; a hearing in a private contest case was closed, either by reopening the hearing or by further
hearing unless it appeared from the record, with reasonable clearness,
that the petitioner had no substantial claim to equitable consideration.

See Riley v. Ford, I Copps Publi Land Ladws (1882 ed.;) 228 (1876)-;'
Horn v. Burnett, 9 L. D. 252 (1889); Gibson v. Van Gilder, 9 L. D.
626 (1889) Piperv. State of Wyomning, 15 L.; D. 93 (1892).
What are the circumstances here which' should be considered to
determine whether the contestants should be allowed a further hearing I As stated earlier, the Sid claims were located on July 5, 1918.
In 1921, as the result of complaints that assessment 'work had not been'
performed on the claims, a field investigation of the claims was made.
The examiiner found that the 22'Sid claims were part of a total of 11i
claims totaling 18,400 acres located by eight individuals in a period of
19 days, July 5 to 24, 1918. The examiner on October 20, 1921, examined some 14 cuts on the Sid claims dug in soil and loose ro'ck,
estimating the cost at $1 to $5 per cut. The cuts ranged in size from
21/2 to 4 feet in width and 6 to 15 'feet in length, and had faces
ranging from 6 to 11 feet.
As a result of the field report, adverse proceedings against the claims
were ordered on June 11, 1924, the charge being that the required
:4The rules. of practice were completely revised after this appeal was filed. (21 F.R.:..
1860). 43 CFR 221.77 of the revised rules permits the Director; after an appeal has been
taken to him, in a contest case, to remand the case for a further hearing if he considers
it necessary to develop the facts...
' ' " ' 'f' i
:
'
'.
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.annual 'assessment work on the claims had not been performed for
1920 and 1921. 'Service was made on E. B. MeNair and George W.
llabbers'ett,' the then owners' of the claims. Ai answer was filed by
McNair, but neither appeared at the hearing. On' October 5, 1925,
the register 'of the land office at Glenwood Springs, Colorado, granted
the Government's motion for judgment by default. This decision was
affirmed on January 11, 1927, by the Commissioner of the General
Land Office who declared the claims null and void.
On July 16, 1930, new adverse proceedings against the claims were
ordered on the ground that tlie charge in the first proceeding did not
contain sufficient facts.' Again McNair and Habbersett were served.
Only McNair answered but his answer was held insufficient, and he
was required to file a proper answer. Upon his failure to do so and
Habbersett's failure to answer at all, the claims were held void as to
them on October 12, 1931, and January 7, 1932.
Subsequently, as the result of the Supreme Court's decision in the
case of Ickes v. Virginia-Colorado. DevelopinIent Corp., 295 U., S. 639
-(1935), h6lding that the Secretary of the Interior had no authority to
void a mining claim for failure of assessment work, the Department
apparently considered the proceedings against the Sid claims to be
vitiated. See The Shale Oil Company, 55 I. D. 287 (1935). No other
proceedings' involving the claims appear to' have 'been taken until the
present contests were initiated.
This history of the claims is not: recited for the purpose of showing
or indicating that the claims are void for lack of discovery. Indeed,
the prior proceedings did not involve the question of discovery but
only qf lack 'of assessment work. Nevertheless, for the purpose of determining hether in the exercise of discretion a further hearing
should be granted'the contestants, inferences from the past history of
the claims may properly be utilie d along with other facts. The claims
are now over 38 years old. They were located with 93 other claims
by the same locators in a remarkably brief span of time, 19 days.
In 1921 there apparently existed only 14 shallow cuts for the 22
claims. Twice thereafter, in 1924 and 1930 adverse proceedings were
ordered against the claims. One of the owners, George W. Habbersett,
never answered, although served. The other owner, McNair, answered
but did not appear at the first hearing; he failed to file a proper answer
in the second proceeding. Thereafter, although the claims were declared null and void, the mining claimants did nothing until 1952
when they filed the present contests. Yet, although the hearing was
held on January 2, 1953, they apparently made no move to even look
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at the ground on which the claims are located until April 1956, threeyears after the hearing and after the manager and the Directoriendered their decisions. This same evidence was available long
beforethecontestaitseveninitiated theircontests.
Meanwhile, three of the leases held by the contestees (Colorado
0809, 01156, 0i834) have seen the end of their primary terms on May 1
and June 1, '156.' The other three leases (olorado 04574, 0455,..
04576) will expire on July 1, August , and September 1, 1957. The
present proceedings have consumed around 4 years of the 5-year terms.
of the leases. If another hearing is ordered, it is conceivable that
another 2 years would elapse before a final decision would be rendered.
In these circumstances, and particularly in view of'the fact.that
the contestants were given a full and complete opportunity to present
whatever evidence they desired at the hearing held on January 27,.
1953, the Department sees no justification for giving the contestants
at this late date another opportunity for a hearing to present evidence
which was clearly available to them but for their laches.
As the contestants completely failed to show a discovery on any of
their claims, whatever ground may, actually be covered by their
claims, their coiatests were properly dismissed and their claims
properly declared invalid.
Therefo', pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 -F. R. 6794), the decision of the Director of the Bureau of Land:
Management is affirmed.
tEDItrN-D
T. FRiTz,

DepWtiy Solicitor..
r Presunmably the lessees have filed applications for 5"yeak extensions pu1suant to sectiom
iT of the Mineral Leasing Act, as amended (0 U. S. C., 1952 d., see. 226),. since they
have not withdrawn fron the case.
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APPEAL OF BENNETT INDUSTRIES, INC.
IECA-102

Decided April 23,1957*

Contracts: Appeals-Rules of Practice: Appeals: Timely Filing
Under a Government contract which provides for the taking of an appeal within
30 days, but does not specify with particularity either the event that starts
or the event that stops the running of this period, the time for appeal begins
to run when the contractor actually receives its copy of the decision of the
contracting officer, and an appeal that is not mailed by the contractor until
more than 30 days after the receipt of such copy is not timely and must be
dismissed for lack of jurisdiction.
BOARD O

CONTRACT APPEALS

Bennett Industries, Inc., Peotone, Illinois, has appealed from the
findings of fact and decision of the contracting officer dated December
10, 1956, denying its request for an extension of time for performance
under Contract No. 14-06-D-1642, entered into on December 9, 1955,
with the Bureau of Reclamation.
The contract, which is on U. S. Standard Form 33 (Nov. 1949
Edition) and incorporates the General Provisions of U. S. Standard
Forim 32 (Nov. 1949 Edition), provided for the furnishing and delivering of one fixed-wheel gate frame for the outlet works at Lovewell
Dam, Bostwick Division, Nebraska-Kansas, Missouri River Basin
Project, in accordance with Invitation No. DS-4534.
The contract required that the contractor make complete shipment
of the gate frame from Peotone, Illinois, within 90 calendar days after
date of receipt of award of contract or be charged with liquidated
damages at the rate of $10 per day for each day of delay in making
shipment thereof,1 except for delays due to excusable causes as defined
in the contract.2 The contractor received notice of award of contract
on December 12, 1955, thus establishing the date for complete shipment
as March 11, 1956. Complete shipment, however, was made on April
28, 1956, or 48 calendar days after the date fixed therefor.
In his findings of fact the contracting officer concluded that shipment
was delayed 20 calendar days because of delay in procurement and
delivery of certain items of stainless steel, and 28 calendar days because
of a mistake in dimensioning made by the contractor and delay in
machining. He held that such delays were not due to excusable causes
within the meaning of the contract terms and, accordingly, denied any
extension of time.
*Not released for publication in time for inclusion chronologically.
Bidding Schedule, item 1, and Special Conditions, paragraph B-6.
Special Conditions, paragraphs A-9 and B-6.
S

64 I. D., No. 5
42883-57-

1
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Department Counsel has submitted a motion, dated February 8,
1957, to dismiss the appeal for lack of jurisdiction on the ground that
it was not filed within the time prescribed by the contract.
The time for filing such an appeal as the present one is governed
by paragraph B-6 of the Special Conditions of the contract, which
deals with the assessment of liquidated damages for delay, and provides
for extensions of time that will relieve the contractor from liability for
such damages.3 Paragraph:B-G fixes 30 days as the period of time
within which an appeal maybe taken from a decision of a contracting
officer denying such an exteAson, but does not specify with particularity either the event that starts or the event that stops the running of
this period. The interpretation of this paragraph which seems to be
best justified and should be followed is that the time for appeal begins
to run at the time when the contractor actually receives its copy of the
decision of the contracting officer, 5 rather than at the time when the
decision is made or at the time when the copy is mailed to the contractor, and that the running of the time is stopped when the notice of
appeal is actually mailed by the contractor, 6 rather than when the notice
is received by the contracting officer or by the reviewing authority.7
However, as will be seen, the present appeal was not taken within the
prescribed 30 days even if computed in accordance with the foregoing
interpretation and, a fortiori, was not taken within the prescribed 30
days if computed in accordance with any less liberal interpretation.
The findings of fact of the contracting officer are dated Decenber 10, 1956. Their concluding paragraph invited the attention of
5

The instant contract contains three separate provisions authorizing appeals from decisions of the contracting officer. The first-paragraph A-10 of the Special Conditionsapplies to all decisions upon questions of fact "except as otherwise provided in this
contract." The second-paragraph A-9 of the Special Conditions-applies to findings of
fact upon requests for extensions of time that involve relief from liability for excess costs
in the event the contract is terminated for default. The third-paragraph B6 of the
Special Conditions-applies to findings of fact upon requests for extensions of time that
involve relief from liability for liquidated damages, the situation here involved. The
portion of paragraph B-6 that deals with appeals reads as follows:
" * ' The contracting officer shall then ascertain the facts and extent of the delay
and extend the time for making shipment when in his judgment the findings of fact-justify
such an extension, and his findings of fact thereon shall be final and conclusive on the
parties hereto, subject only to appeal, within 30 days, by the contractor to the head of the
department concerned or his duly authorized representative, whose decision on such
appeal as to the facts of delay and the extension of time for making shipment shall be final
and conclusive on the parties hereto to the extent provided in Paragraph A-10 of this
invitation."
4In these respects the terminology of paragraph B-6 differs from the language. of the
general "disputes" clause of the contract-paragraph A-10 of the Special Conditionswhich expressly states that the 30 days allowed for appeal run from the date on which the
contractor receives a written copy of the contracting officer's decision, and that the appeal
shall be mailed or otherwise furnished to the contracting officer within said 30 days.
' See Bendix Chemical Corporation, ASBCA No. 719 (January 31, 1951).
6 Chrysler Corporation, BCA Nos. 39, 47, 48, 73 and 79, 1 CCI' 162, 166 (1943); Brown
Construction Company, BCA No. 1046, 3 CCF 946, 949 (1945).
'Under this interpretation, the time provisions of paragraph B-6 would have the same
effect as those of paragraph A-10.
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the contractor "to the right of appeal within 30 days," explained the
appeal procedure, and stated that a copy of the regulations prescribing
the functions and rules of procedure of the Board was attached. The
contractor received a copy of the findings of fact on December 15,
1956, a date which is established by the contractor's own statements
in its notice of appeal and in its letter transmitting the notice to the
contracting officer. -Computing the time from December 15,-1-956, the
last day of the 30-day period was January 14, 1957, a day which was
neither a Sunday nor a legal holiday. The notice of appeal is dated
January 15, 1957, and the letter transmitting it to the office of the
contracting officer is dated January 16,1957. The contractor's general
office was in Peotone, Illinois; the contracting officer's office was in
Denver, Colorado; and the letter of transmittal has endorsed on it
a date stamp indicating that it was received on January 17, 1957.
There is no evidence to suggest that the notice of appeal was mailed
prior to the date borne by it, that is January 15, 1957. In the light of
these circumstances, the Board finds that the notice of appeal was
not mailed within 30 days from the date when the contractor first
received a copy of the contracting officer's decision.
The Board concludes, therefore, that the appeal was not taken
within the period prescribed by paragraph B-6 of the contract. It is
well established that provisions of the nature of those contained in
paragraph B-6 are jurisdictional, and preclude review of the contracting officer's decisions upon questions of fact arising under the
contract unless an appeal is taken within the 30 days allowed for that
purpose. Neither the Board nor any administrative officer has authority to waive this limitation or otherwise extend the 30-day period
of time.8
CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the motion to dismiss is granted,
and the appeal from the decision of the contracting officer is dismissed
for lack of jurisdiction.
X
e
H~~~~~~~IERBERT
J. SAIJGHTER, M~ember.

-

We concur:
THEODORE H. HAAS, Chairnan.
WILLIAM SEAGLE,

Member.

843 CFR 4.5, 4.16; Poloron Products, Inc. v. United States, 126 Cf. Cl. 816, S24-826
; Wiscomibe Painting Company, IBCA-78 (October 26, 1956) ; Emsco Manufacturing
Company, 63 I. D. 92 (1956): Bibb Construction Co., ASBCA No. 3457, 56-2 BCA, par.
1052 (1956) Tetyak-Young Construction Company, ASBCA No. 2971, 56-2 BCA, par.
1053 (1956) Schroeder Tool &Engineering, Inc., ASBCA NO. 851 (February 5, 1952).
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ALBERT H. DOBRY
GEORGE H. BOROVAY

A-27387

Decided May 8, 1957

Small Tract Act: Sales
The departmental regulation governing applications to purchase under small
tract leases carrying an option to purchase is not mandatory, but only
directory, as to the time when an application to purchase is to be filed.

Small Tract Act: Sales
The departmental regulation governing applications to purchase under small
tract leases where improvements are made does not apply to applications
to purchase which are permitted by administrative action to be made without the construction of improvements.

Small Tract Act: Sales
Where the holder of a small tract lease is given an option to purchase the
land without making improvements and no time limit is expressed within
which he must file his application, he may file his application within a
reasonable time after the term of his lease has expired.

Small Tract Act: Applications-Agency-Applications and Entries: Filing
Where applicants to purchase land under a small tract lease deposited the
application and purchase money in escrow with a bank and directed the
bank to file the application within a certain time and the bank delayed the
filing beyond the time specified, the applicants must suffer whatever consequences result from the action of their agent

Small Tract Act: Sales
An application to purchase under a small tract lease, without making improvements, which is filed 25 days after the expiration of the lease term
is not unreasonably late where no action has been taken to open the land
to other filings and no intervening rights have attached to the land.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On April 1, 1952, a small tract lease (Nevada 04263) was issued
ol lot 16, sec. 3, T. 21 S., 1. 60 E., M. D. M., Nevada, to Albert H.
Dobry and George H. Borovay under the terms of the Small Tract
Act of June 1, 1938, as alnended (43 U. S. C., 1952 ed., sec. 682a),
for a period of 3 years. The lease therefore expired on March 31,
1955.
Under the terms of the lease the lessee agreed to construct upon
the land to the satisfaction of the Regional Administrator, "substantial improvements appropriate for the use for which the lease
is issued." The land vas classified for "homesite only" and the
lessees stated i their application that they would place on the land
a "home and a well."
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On September 10, 1954, the manager of the Reno, Nevada, land
office informed Mr. Borovay that if he desired to purchase the land
embraced in the lease prior to the construction of improvements
thereoll, he should sign and return the notice of election to amend
his lease sent to him, together with remittance of $1,427.25, within
6 months of receipt of the notice (on or before March 10, 1955).
The notice gave Mr. Borovay the choice of electing to do this (Option No. 2) or of proceeding to purchase the land under the provisions of his lease (Option No. 1), which required the construction
of improvements on the lease.,
On April 25, 1955, 25 days after the expiration of te lease, an
election to amend the lease pursuant to an Option No. 4, together
with a cashier's check of the First National Bank of Nevada in the
amount of $850, was filed in the Reno land office by the bank for the
lessees.
In a decision dated December 20, 1955, the applicatidn to purchase
was rejected by the land office manager for the reason that it was not
filed during the term of the lease. Dobry and Borovay appealed
to the Director, Bureau of Land Management, from this decision,
and on June 13, 1956, the Director affirmed the manager's decision.
From the Director's decision, the applicants have, appealed to the
Secretary of the Interior.
The appellants seek to explain the fact that the application to
purchase was not filed during the term of their lease by stating that
on February 17, 1955, they deposited in escrow certain fuds, together with the written form sent them by the manager, with the
.First National Bank of Nevada Trust Department,, and instructed
the bank that the funds and the application were required to be deposited before April 1, 1955, with the land office in Reno; and that
the bank did not deliver the money or file the application until April
25, 1955. The appellants contend that they have, in good faith, done
everything possible to comply with the Government's requirements
and ask that the Secretary of the Interior, in the exercise of his
equitable powers, relieve them from "the unusual and peculiar circumstances."
At the time when the appellants' lease was issued, the pertinent
small tract regulation (43 CFR, 1953 Supp., 257.13) provided that
land would not be sold directly under the Small Tract Act but only
on the basis of a lease carrying an option to purchase clause. This
option gave the lessee an opportunity to purchase the land 1 year
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after the lease was issued provided the improvements required by the
lease, were made. The regulation then provided:
(b) An application to purchase should be filed with the manager in duplicate
on Form 4-775a during the term of the lease but not more than 30 days prior to
the expiration of one year from the date of lease issuance, together with a
statement as to the cost, type, and character of the improvements constructed
'on the land.

The appellants' lease specifically incorporated the requirements of
the regulation..
The regulation remained unchanged until January 10, 1955, when
all the small tract regulations (43 CFR, Part 257) were completely
revised, effective 60 days thereafter (March 11, 1955). The revised
regulations authorized the direct sale of tracts under the Small Tract
Act, but section 257.13 continued to provide as follows:
(a) Leases for lands classified for lease and sale will contain an option to
purchase clause. The option to purchase clause will afford the lessee * * * an
opportunity to purchase the tract at any time within the term of the lease, provided the improvements required by the lease have been made * *
(b) An application to purchase must be filed with the office mentioned in
§ 257.6 (a) on Form 4-7T7a in duplicate, together with (1) a statement as to the
costs type and character of the improvements constructed on the land, (2) one
or more photographs showing clearly such improvements, and (3) the filing fee
as required in § 257.8. 43 CER, 1955 Supp. § 257.13.]

It will be noted that this amendment of the regulation became
effective approximately 3 weeks before the appellants' lease expired.
It will be noted too that the- amended regulation says nothing about a
right to purchase land without making the required improvements.
In other words nothing in the regulations in effect during the term of
the appellants' lease said anything about options to purchase the
leased land without making improvements. To understand the situation applicable to the appellants' lease it is necessary to turn elsewhere.
The Department's files disclose that on March 22, 1954, in a memorandum to the Assistant Secretary for Public Land Management, the
Director of the Bureau of Land Management pointed out the inability
of small tract lessees in Clark County, Nevada (where the appellants'
leased land is situated), to finance acceptable improvements prior to
securing title to their tracts. The Director therefore recommended
that lessees be offered the option to purchase, "within a reasonable
period of time after notice,' on the basis of a market value reappraisal
in lieu of the improvement requirement in their leases. The recommendation was approved on March 26, 1954, by former Assistant
Secretary Lewis.
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This action was cited by the manager in the form notice dated
September 10, 1954, which he sent to Mr. Borovay offering him his
choice of Option No. 1 (to continue under the improvement requirement) or Option No. 2 (to purchase at $1,427.25 without making
improvements). As stated earlier, Mr. Borovay's time to elect which
option to take was limited-to 6 months, or until March 10, 1955, which
was about 3 weeks before his lease would expire.
Meanwhile, on July 15, 1954, the Acting Director of the Bureau of
Land Management, in a memorandum to Assistant Secretary Lewis,
stated that from time to time the improvement requirement of the
regulations had been waived in certain areas, that a revision of the
small tract regulations was being completed which would provide
for direct sales of small tracts, that this would not help current lessees,
and that, therefore, the Bureau would like authority to waive the
improvement requirement in all areas where such action seemed desirable. This was approved on August 9, 1954, by Assistant Secretary
Lewis.
Thereafter, the Bureau experienced difficulties in connection with
the reappraisal of small tracts. Finally, in a memorandum dated
February 2, 1955, approved by Assistant Secretary Lewis on February
1, 1955 [sic], the Director issued a memorandum to all area administrators and State supervisors informing them that four alternative
courses had been adopted whereby a lessee could purchase his tract.
Apparently as a result of this memorandum, the Nevada State
supervisor prepared a form notice which informed small tract
lessees that they could acquire title to their tracts by exercising one
of four options. The four options corresponded to the four alternatives set forth in the memorandum of February 2, 1955. The
records of the Reno land office show that a copy of the notice, together with a form on which the election of options was to be indicated, was mailed to the appellants on December 28, 1954.1- As
stated earlier, the form with an election of Option No. 4 indicated
thereon was returned on April 25, 1955, 25 days after the expiration
of the lease term.
With this background in mind, we turn to the reasons given for
rejecting the application to purchase as being late. Both the manager and the Director interpreted 43 CFR 257.13 (as amended on
January 10, 1955) as imposing a mandatory requirement that an
application to purchase be filed before the end of the lease term.
I This date Is erroneous or else the State supervisor received advance notice of the
alternatives later set forth in the memorandum of February 2, 1955.
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This was based on the provision of the regulation that the option to
purchase clause will afford the lessee "an opportunity to purchase
the tract at any time within the term of the lease." Although this
language is capable of a mandatory interpretation, it falls considerably short of the language which one would think would be used
in imposing a peremptory duty upon a lessee who desires to purchase.
- Further doubt is cast upon the interpretation of the regulation as
mandatory when the regulation is examined in context with the regulation governing renewals of small tract leases. Prior to its anmudment on January 10, 1955, section 257.13 provided in pertinent part
Ias follows:
(a) * * The option to purchase * * * will afford the lessee
an opportunity to purchase the tract at or after the expiration of one
year from the date the lease issued
*.
(b) An application to purchase should be filed with the manager
in duplicate on Form 4-775a during the term of the lease * *
[Italics added.]
Concurrently, section 257.14 provided in part as follows:
(a) An offer for the renewal of a lease must be filed not more
than six months or less than 60 days prior to the expiration of the
lease * * *. [Italics added.]
The use of "should" in the first regulation and "must" in the immediately following regulation strongly suggests a difference of intent with respect to the force of the two regulations. "Must" clearly
has a mandatory import; "should" does not. A few years ago, when
the Department was required to construe a regulation providing
that an application to renew an oil and gas lease "should be filed
* * * prior to the expiration of its term" (43 CFR 192.61), the
Department held that "should" was not mandatory but directory.
Melvin N. Armstrong et at., A-26474 (August 22, 1952); Oscar L.
Butcher et at., 61 I. D. 120 (1953). There is no sound basis for
distinguishing between the oil and gas regulation and section
257.13 (b).
After the revision of the small tract regulations on January 10,
1955, section 257.13 read in pertinent part as follows:
(a) * * * The option to purchase clause will afford the lessee
* * an opportunity to purchase the tract at any time within the
term of the lease * *.
(b) An application to purchase must be filed with the office mentioned in §257.6 (a) on Form -775a in duplicate * * [Italics
added.]

ALBERT II.
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Section 257.14 was renumbered 257.15 and now reads as follows:
(a) An application for renewal of a lease must be filed on Form
.4-775a in duplicate with the office mentioned in 257.6 (a) prior to
the expiration of the lease. * * *

It will be noticed that "should" was changed to "must" in section
257,t3 (b). However, the phrase "during the term of the lease"
was, dropped. As it now stands, paragraph (b) merely states that
an application to purchase must be filed in a certain office and on a
particular form. There is no time limitation. The time limitation
was shifted from paragraph (b) to paragraph (a), but there it is
not coupled with any peremptory language requiring that it be given
a mandatory construction. The contrary interpretation is strongly
indicated when the equivocal language in section 257.13 is viewed in
contrast to the plain positive language of section 257.15.
Even if section 257.13 were construed as mandatory, the question
is presented whether the regulation applies at all in this case. 43
CFR 257.13 refers in terms only to the purchase of tracts on which
the, improvements required by the leases have been made. This is
especially evident in paragraph (b) of the amended regulation which
makes it mandatory that the application be filed on Form 4-775a
with a statement as to the cost, type, and character of the improvements and one or more photographs of the improvements. Nowhere
in the regulation is there any reference to options to purchase without making improvements. In the circumstances it is far from clear
that options to purchase without making improvements are governed
by the regulation. It will be recalled that when the manager first
notified Mr. Borovay on September 10, 1954, of his right to choose
between two optiols, he gave Mr. Borovay 6 months in which to
elect, the 6 months expiring a few weeks before the end of the lease
term. If the regulation were controlling, there was no basis for requiring Mr. Borovay to act before the expiration of his lease.
In the notice later sent to the appellants informing them of the four
options, there was no statement that the exercise of the options not
requiring improvements was to be governed by section 257.13. The
notice stated in part:
If you wish to exercise Option No. 4, fill out and sign attached request for
amendment of your lease and remit full payment in accordance with schedule
specified under Option No. 4 above.
.S

*

*

*

*

*

e

All options may be exercised at any time prior to the expiration of your
lease. However, it is important that you exercise one of the options as far
in advance of the expiration of your lease as possible because lease renewals

428832-57-2
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will not be granted except in those instances where non-renewal would work an
extreme hardship on the lessee.
[Italics added.]

In the first paragraph quoted, the lessee was told to fill -out and
sign the "attached request." The attached request was not Form
4-775a, which section 257.13 (b) requires an applicant to purchase to
file 'in duplicate, but was a new form devised at the local level, olly
one copy of which form was required to be filed. As for the second
paragraph quoted, the use of the word "may" hardly comported with
any language in section 257.13 that might be deemed to be mandatory. In other words, the-form of notice used and the procedure
followed in connection with the exercise of options to purchase without making improvements was at such variance with section 257.13,
as amended, that it would be wholly unreasonable to hold that that
regulation governed the exercise of the options.2 I conclude, therefore, that section 257.13, as amended, does not govern the exercise
of options to purchase without making improvements.
It follows that there was no clear cut requirement either by regulaiion or notice that the appellants had to file their application to
purchase before the end of their lease term or suffer the rejection of
their application. This does not mean, of course, that there was no
limitation as to when the appellants' were required to file their .application. Obviously they could not wait indefinitely after the expiration of the lease term to indicate their desire to purchase. Further disposition of the land would be held up indefinitely'and the
status of the land would be rendered uncertain. It seems clear,
therefore, that an application to purchase must be filed within a
reasonable time after the expiration of the lease term. *What constitutes a reasonable time necessarily depends upon the facts and
circumstances of each case.
The appellants have consistently maintained that some time in
February 1955 3 they deposited $850 in escrow in the First National
Bank of Nevada, together with the executed form electing to exercise
Option No. 4, and instructed the bank to pay the money and file the
form in the Reno land office before April 1, 1955. They claim that
through the fault of the bank the filing was late.
It is, of course, elementary that the bank was the agent of the
appellants and that they are chargeable with whatever consequences
resulted from the negligence of the bank. The question now is
whether, in the circumstances of the case, the filing of the application
It is perhaps of some significance that in his memorandum of July 15, 1954, requesting
general authority to waive the improvement requirement, the Acting Director stated: "The
proposed [revision of the small tract] regulations, however, will make no provision for
current lessees of small tracts to acquire their small tracts without first improving them
according to the terms of their respective leases."
a Various dates have been given by the appellants: February 7, 16, and 17.
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to purchase 25 days late should be' deemed so unreasonably late as to
warrant the rejection of the application. 4 In two cases in which the
Department "waived" the late filing of applications to purchase, one
The
application was. days. late; and the other was 62 days'late.5
those
between
halfway
appellants' application falls approximately
two applications in point of lateness of filing. It is true that in the
two "waiver") cases the applicants had constructed improvements on
their tracts whereas the appellants have not. Nonetheless, from the
standpoint of time only, the appellants' application comes well within
the limits of what the Department has considered to be an excusable
delay.
At the time when the appellants' lease expired, section 257.18 of
the revised- small tract regulations provided that when a small tract
lease has terminated, been relinquished or canceled for any reason,
the land shall not be subject to further application until an order
is issued specifying the time and manner in which the tract shall be
made available for lease or purchase. The case record shows that on
September 13, 1955, the manager issued a form notice to Mr. Borovay
that his lease had "expired by due process of law, and is therefore
cancelled and closed on our records as of this-date." In a subsequent
letter to the appellants' attorney, dated December 30, 1955, the manager informed him that no other filings had been made for the land.
It is clear therefore that at the time when the appellants' applicationa
to purchase was filed, the land office had taken no action to open the
land to other filings and no other filings had been made or intervening rights had attached.
Viewing these factors in the circumstances of this case, particularly
in light of the absence of any definite notice given to the: appellants as to when they must or should file their application to purchase, I am -unable to conclude that the application was filed unreasonably late.
Therefore, the Director's decision is reversed and the case is re-,
manded to the Bureau of Land Management for further action on
the application to purchase in accordance with the decision.
HATFIELD CHILSON,

Under Secretary.
4 In holding that the appellants are bound by the late filing of the application, it becomes
unnecessary to determine the significance of the date "4/13/55" written on the notice of
election apparently by Mr. Borovay. Even if the appellants had not in fact deposited the
notice and payment in escrow in the bank until on or after April 13, 1955, the crucial date
to be considered in determining whether the application to purchase was filed unreasonably
late is still April 25, 1955.
5 Decision of Director, Bureau of Land Management, approved on April 26,-1956,-by
former Assistant Secretary Dwart, involving small tract lease New Mexico 04098;
decision of Acting Director, approved on July 27, 1956, by former Assistant Secretary
D'Ewart, involving Anchorage 021924.
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OIL AND GAS LEASES-SIMULTANEOIJS FILINGS
Applications and Entries: Priority-Regulations: Generally
Where the regulations define "filed simultaneously" with respect to conflicting
applications or offers as "filed at the same time," offers filed 1 or 10 seconds
apart are not simultaneous filings, but the first offer received is filed prior
to the next one.

Oil and Gas Leases: First Qualified Applicant
The provision of section 17 of the Mineral Leasing Act as amended, giving
priority to the first qualified applicant, coupled with the definition of simultaneous filings contained in the regulations and with the long-continued practice of the Department, requires that an oil and gas lease offer received over
the counter 1 second prior to a succeeding offer for the same land be recognized as prior to such succeeding offer, opportunity having been given both
parties to file under a rule that would have made the filing of both offers
simultaneous at least in the absence of any equitable reason for treating
both as simultaneous.

M-36435

MAY 9,

1957.

To THE DIREcTOR, BUREAU OF LAND MANAGEMENT.
In a memorandum of April 23, from the Regional Solicitor, Denver
Region, the question is presented whether certain oil and gas lease
offers filed by different persons for the same land at intervals from 1
second to 10 seconds were simultaneously filed.
The facts with respect to the relative time of filing are as follows:
On March 15, 1957, 17 oil and gas offers were received at and after
10: 01 a. m. in the public room of the Land Office for filing within
the 1-minute interval. Five offers, C-017021, C-017022, C-017023,
C-017024 and C-017025 were filed first by a representative of certain
offerors. Approximately 10 seconds later 6 offers, C-017026, C-017027,
C-017028, C-017029, C-017030 and C-017031 were filed by another
offeror. Approximately 1 second later 5 offers, C-017032, a-017033,
C-017034, C-017035 and C-017036 were filed by a representative of
another group of offerors. Offer 0-017037 was then filed by the same
offeror who filed the above referred to 6 offers. The Land Office per-

sonnel noted the hour and minute when the above offers were received
and the offers were later stamped as having been received by the Land
Office at 10 :01 a. in. The offers filed within the four above sequences
were within the one-minute interval; in some instances cover the same
lands.
On March 18, at exactly 10: 01 a. in. a representative of an offeror
filed offer C-017055 and approximately a second later another offeror
filed offer. C-017056 covering the same lands. Both offers were
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stamped as having been received at 10: 01 a. m. It is noted that two
clerks were waiting Ol the counter but since five persons filed offers
within less than one minute it is possible that each clerk received
offers which conflict with each other.
It appear's that the Land Office at Denver, Colorado, where these
offers were filed is opened to the public at 10: 00 a. in., Mondays
through Fridays; that a basket is conveniently placed near the entrance into which lease offers or applications of any type handled by
that office may be placed by persons waiting at the door for the office to
open. Any offer or application so placed at the time the office is opened
(or as soon as it can be approached for that purpose after the office
is opened in case a large number of applicants or offerors are waiting
for the opening) are considered as filed at 10: 00 a. in.
For the purpose of this opinion, it is assumed that the procedure
for filing promptly at 10: 00 a. in., is known to all applicants or offerors
or that sufficient notice of it is brought to their attention in some
adequate maimer. If neither is true and the offerors involved in
this case were waiting in line and filed their offers at the counter at
the earliest moment possible after the office doors were opened it
would appear that the offers would have to be deemed to have been

simultaneously filed.

BarbaraH1. Smoot, 61 I. D. 337 (1954). It is

also assumed for the same purpose that the offerors here involved for
some reason, whether to examine the records or other, were not ready
or willing to file their offers by depositing them in the basket available
-for that purpose. With these assumptions it would be immaterial
whether the conflicting offers were filed between 10: 01 and 10: 02
a. in. or within any single minute thereafter during the day prior
to the closing of the office at whatever time that occurred.
The governing regulation is 43 CFR 295.8, the second and pertinent
sentence of which reads as follows:
* * * When no order of restoration or notice of opening is involved, the applications will be treated as having been filed simltaneously if they are received by a
land office (or, if there is no such office in the State, by the Washington Office
of the Bureau of Land Management), over the counter at the same time, or are
received in the same mail.

It will be noted that applications "received by a land office * * *
over the counter at the same time" will be considered as simultaneously filed. Thus, the regulation defines "filed simultaneously" as filed at
the same time in specific reference to applications "received" over the
counter. This is giving the word "simultaneously" the strictest definition. It has been said that the word "simultaneously," in strict
sense, means at precisely the same instant but, in broader sense, at
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substantially the same time. Thomnas v. Anderson, 215 P. 2d 478, 481
(Calif., 1950); and see In re Sear's Estate, 186 P. 2d 913, 918 (Wash.,
1947); 173 A. L. R. 1247; Cummings v. Kendall, 93 P. 2d 633, 635
(Calif., 1939); and State v. Columbus, Delaware and MarionElectric
Co., 133 N. E. 487, 488 (Qhio, 1921). Apart from this definition,
however, the Department long ago recognized the necessity for using
a strict rule with respect to applications, the acceptance of which
would confer a preference right under the law. Thus, it has specifically held that "where a few seconds intervened between two applications to contest an entry, the right of precedence should be awarded
to the one first actually received, and that 'it matters not how short
may have been the interval between the presentation of the two contests, the one, actually received before the other is entitled to precedence.'" Jacobs v. Chanplin et al., 4 L. D. 318, 319 (1886), quoting
from and; following Bensohoter v. Williams,.3 L. D. 419 (1885).
The same rule was stated in 1916 as to applications generally and
in Bumpers v. Holloway, 48 L. D. 269, 270 (1921), the Department
said that that rule had been correctly applied. The language was
"Where two applicants for the same land appear together at the
local office, the application first handed to the officer or clerk waiting
on the counter is entitled to priority."
The Mineral Leasing Act, as amended, provides in cases such as this
that "the -person first making application for the lease who is qualified
to hold a lease under'the act shall be entitled to a lease * * *
Act

of August 8,-1946 (60' Stat. 951; 30 U. S. C. sec. 226).

That pro-

vision is mandatory upon the Department. Bettie H. Reidd, LIucille
H. Pipkin, 61 I.J). 1, 3 (1952) and C. T. Hegwer, 62 . D. 77 (1955).
It may be noted that the Jacobs and Benswhoter cases, supra,'involved
an act which. gave a preference right of entry to one who procured the
cancellation of an entry by contesting it and does not directly spell out
the respective rights of two proposed contestants of such an entry so
as' to': make such rights mandatory as a matter of law. Act of May
14, 18.80 (21 Stat. 140; 43 U. S. C. sec. 185). While the law there
obviously is mandatory as applied to the first applicant, there might
be some room for administrative discretion in determining in- a close
case the question of priority. But where () the regulation is as
clear as it i's here and () the law is, in terms, -mandatory and (3)
opportunity'is afforded all who enter the office at approximately the
time of its opening to 'file simultaneously in a receptale'maintained
for that purpose, there is no room for administrative discretion with
respect to those who choose to file over the counter. The Bumpers
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case is consistent with the present regulation as to applications and

offers generally. The Stoot case deals with a special situation which,
on the facts assumed, is not present here.
In summary: The cases indicate that the rule now clearly stated in
the regulations has been applied and followed consistently for many
years. The reason for the rule is essentially fair as applied to all
types of applications and offers. Under the regulation where one
person who files one second in advance of another the two filings do
not come within the definition of applications or offers filed simultaneously. This being so, there is a duty, mandatory under the law,
to issue a lease to the person first filing an offer for the land no matter
how small the interval of time between the two filings.
CHARLES M. SOLLER,

Associate Solicitor.
Approved: May 16, 1957
EDMUND T. FRITZ,
Deputy Solicitor.
WHETHER THE GRANT OF AN EXTENSION TO ASSIGNED UNDEVELOPED PORTIONS OF LEASES IN THEIR EXTENDED TERMS
BECAUSE OF ANY PROVISION OF THE MINERAL LEASING ACT
OF FEBRUARY 25, 1920 (41 STAT. 437; 30 U. S. C. SEC. 181), AS
AMENDED BY THE ACT OF JULY 29, 1954 (68 STAT. 585), INCLUDES AN EXTENSION OF A LEASE BECAUSE OF AN ASSIGNMENT MADE WITHIN AN EXTENDED TERM PURSUANT TO THAT
GRANT
Statutory Construction: Generally
: A clear expression of Congress is required to justify a construction, of a
* statute which would reverse a general policy of the Government as declared in numerous statutes and where a system of related general provisions' has been enacted with respect to a particular subject, new. enactments of a fragmentary nature on the subject are to be taken as intended
to fit into the existing system.

Oil and Gas Leases.: Extensions-Statutory Construction: Generally-Statutory Construction: Legislative History
Where Congress, over a ong period of time, has consistently spelled out in
detail the conditions under which it has granted the right to extensions
of oil and gas leases or the limitations on that right are apparent, de- - parture from that practice, which would result in an illogical and apparently unjustifiable grant, justifies an examination of available extraneous aids, including the legislative history of the law for the purpose of
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testing the language of the law against the intent of its enactment.

If

it is clear that the intent was different than the language implies, then

such a construction will be given to it as appears justified as a result
of such examination. So construed, paragraph (6) of the act of July 29,
1954, authorizes extensions for undeveloped portions of leases created by
one or more partial assignments of a lease in its extended term because
of any other provision of the Mineral Leasing Act but does not authorize
such extensions because of partial assignments of leases which are in
their extended term pursuant to said paragraph (6).

M-36432
To

MAY 13, 1957.

THE SECRETARY OF THE INTERIOR.

On December 14, 1956, Solicitor's Opinion M-36398* held that
the provision of the act of July29, 1954 (68 Stat. 585), which authorized assignment of parts of leases in their extended terms because
of arty provision of the Mineral Leasing Act, as amended, and the
extension of any undeveloped lease resulting from such an assignment, applied to all undeveloped portions of leases resulting from a
partial assignment of a lease made during the 5year extension of
the primary term of such a lease. That opinion related to a particular lease which was in the fifth year of the "single extension" of
its primary term authorized by section 17 of the Mineral Leasing
Act. We did not there consider, nor does the opinion reach the
question whether undeveloped portions of a lease which has been
extended pursuant to the statutory provision there discussed could
be further extended by another partial assignment.
Since the opinion of December 14, 1956, several verbal and two
written inquiries have been received asking whether the law contemplated multiple assignments with resulting extensions, each made
pursuant to the authority of the particular provision of law in question. None of these inquiries is based upon an actual case. Therefore, there is no present requirement that the question be considered.
However, it is one which may have far-reaching consequences by
opening the door to the deliberate making of assignments for the sole
purpose of continuing a lease in being considerably beyond the period
of 12 years which otherwise appears to be the extreme limit that
undeveloped land may be held. For that reason it is felt that the
question should be determined now.
At first glance, the effect of the language used appears to be not
dissimilar to that of section 39 of the act (30 U. S. C. sec. 209), providing for the extension of leases by adding the period of any susPrinted as an appendage to, this opinion, on p. 135.
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pension of operations and production to the term of-the lease affected
by such a suspension. It was held in solicitor's opinion, 60 I. D. 408
(1950) that this provision was not limited to a single suspension nor
to extensions of the original term but that a suspension during a
period of extension resulting from a prior suspension would further
extend the lease.
There is for consideration, however, the question whether the language of the amended provision, in and of itself so clearly means
that multiple extensions are authorized as to prohibit consideration
of anything which might show a contrary intent. With respect to
the question considered in the cited opinion, there was apparent a
practical justification for the conclusion reached. There the Secretary
was required to determine that suspension of operations and production would be in the interest of conservation. If he did that and
suspended the operations then certain results-including the extension
of the lease-followed by the authority of the law. Therefore, the
suspension of operations and production referred to in the opinion
must be presumed to have been warranted "in the interest of conservation" because of reasons sufficient to excuse a lessee from complying
with the terms of the lease requiring operation and production, and,
in that situation, an extension of the period to enable him to enjoy
the full benefits contemplated when the lease was issued was only
simple justice. Here, there is no comparable reason for multiple
extensions unless it can be postulated that any assignee of an undeveloped portion of a lease is entitled to a reasonable period of time in
which to drill a well. That this is unlikely is evidenced by the fact
that there can be no assignee without an assignor, and, absent production on the retained portion of the lease, it will also be extended. It
might even be argued that Congress was so firmly convinced that
an assignee should be given at least 2 years in which to develop his
lease that it was willing that the assignor also should share the grant
and if the extension could not be granted to the assignee any other
way this argument would be entitled to consideration. But Congress
could have granted an extension to the assignee alone. As will be
shown, however, Congress did nothing to show any intent to grant
extensions of undeveloped portions of leases created by assignments
made during the extended period provided for in the language here
under consideration.
The amendment is a grant by the United States and is, therefore,
to be construed strictly in favor of the Government especially since
the legislation was initiated at the behest of those most interested in
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it., See Blair v. Chicago, 201 U. S. 400 (1906), and of. District of
Columbia . Johnson, 165 U. S. 330 (1897). The language, as it
reads, may either grant extensions where assignments are made in any
of the several other extended periods authorized by the act or in
them and in extensions authorized by the provision itself. We have
already said that it does the former because the language clearly
means at least that much. If it does the latter, it not only grants
an extension but it permits a lessee by his own act and intent to
create a situation in his favor upon which the right to further extensions may be obtained. Section 39 of the act does not permit of
the creation of such a situation. As the law and cited opinion both
make clear, it is not one that the lessee can manufacture but is one
that results from the force of circumstances beyond the control of
the lessee
It is well established that a clear expression of the intention of
Congress is required to justify a construction of a statute which would
amount to a reversal of a general policy of the Government as declared in numerous statutes. United States v. Fisher, 2 Cranch 358
*(6 U. S.) (1805). And, where the legislation dealing with a particular subject consists of a system of related general provisions
indicative of a settled policy, new enactments of a fragmentary nature
on that subject are to be taken as intended to fit into the existing
system and to be put into conformable effect, unless the contrary
clearly appears. United States v. Jefferson Electric Mfg. Co., 291
U. S. 386 (1934) ; United States v. Arizona, 295 U. S. 174 (1935),
and see also United States v. Barnes, 222 U. 5. 513, 520 (1912);
Cosmos Exploration Co. v. Gray Eagle Oil Co., 190 U. S. 301 (1903);
PanamaR. R. Co. v. Johnson, 264 U. S. 375 (1924); and United States
v. Sweet, 245 U. S. 563, 572 (1918). These two sound and fully accepted principles of law when applied to the situation under consideration will show conclusively that, the amendment under consideration
cannot be construed to warrant multiple extensions each applicable
to the same land based upon successive partial assignments of the same
lease so as to give an assignor and an assignee or several of each a
total period of extensions in material excess of 2 years.
A search not only of the mineral leasing laws but of the entire
system of public land laws, exclusive, only of the mining law, which
is generally recognized to be an intended exception to the general
rule so far as acquisition of possessory rights only is concerned, will
'-Testimony of Howard M. Gullickson and statement of Clarence . inkle, pages 20
and- 44, respectively, Hearings before the Subcommittee on Public Lands, Conunittee on
Interior and Insular Affairs, U. S. Senate, 83d Cong., on S. 2380. These witnesses represented the two principal oil and gas associations interested in public land oil and 'gas.
leases.
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show that Congress has at all times been careful to release its exclusive
constitutional control over the property of the United States only
under carefully specified terms and conditions. *With respect to the
mineral leasing laws themselves, it has always retained the right to
grant favors and in granting them has been specific in defining their
extent and limits and the conditions to be observed in their exercise.
To construe the provision in question as applying to all other extensions in terms provided for by the act is necessary from the plain
language of the statute. That construction would apply to as many
partial assignments out of a single lease as may be made within the
period of any other extension authorized by the act, for it is clear
.that the authority is not limited to a single partial assignment since
the language is plural. Such a construction is not so inconsistent
with the general legislative policy in such matters as to require
that we look behind the language of the law itself. This is particularly true when we look at the other liberal provisions of the amendatory act of 1954 of which it is a part. But there is nothing elsewhere
in that act or in the laws which it amends that warrants a conclusion
that Congress intended to depart so far from the established system
for leasing minerals in the lands of the United States as to freely give
to lessees the power, by the mere acts of periodically assigning off
40-acre tracts from a 2,560-acre lease, to continue the lease as to any
part thereof for additional periods which could aggregate nearly 126
years over and above the approximately 12-year period otherwise
available.
A study of the other extension provision of section 30 (a) which
inimediately precedes this one (as amended in 1954) clearly shows
that the extension (or extensions) there provided must have as their
basis a partial assignment (or partial assignments) made during the
pre-authorized primary term. No provision is here made for partial
assignments made afte expiration of the primary term. A cursory
review of the 1954 act shows that .paragraph numbered (1) limits the
extension of a lease upon cessation of production to 60 days plus
periods of actual reworking or redrilling operations and a producible
lease may continue for not more than 60 days after notice requiring
production. These provisions relate to leases which have been developed to production at considerable expense of time and money.
Yet, the grant of an extension in the last situation mentioned is subject
to be limited to 60 days and in the first may go beyond that only if
further work is done as an earnest of good faith. In paragraph (2) .a
new extension is provided for noncompetitive leases upon known producing structures. But this is limited to a single extension of 2 years.,
Paragraph (3) grants an additional extension, in terms limited to 1
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year, where compensatory royalty payments are discontinued. Paragraph (4) grants an extension as to non-unitized lands within a lease
where the remainder is committed to a unit plan. This extension
continues the lease for the same period it would have run if the remainder had not been severed and committed to a unit agreement.
The fairness of this provision-which may continue the un-unitized
portion for beyond 2 years-is obvious. Committal of that part of
the land on the unitized structure would otherwise foreshorten the
life of the remainder. Since the unit agreement is in the interest of
conservation, hence a public benefit, the lessee whose lease is divided
should not be deprived of what he could hold without commitment of
any land to the agreement. Paragraph () is a clarification of a prior
provision. Paragraph (6) is the one under consideration. Paragraph (7) provides for the automatic termination of undeveloped
leases upon the failure to pay annual rentals when due.
Paragraph (6) may be interpreted, consistent with the other amendments, to authorize as many partial assignments of a lease in its
extended term by reason of any other extension provision of the act
as the acreage involved will permit, either by the holder of the whole
lease as so extended or successively by him and his assigns so that the
resulting undeveloped portions may be further extended from 1 day
to 2 years minus 1 day. Such a construction definitely and certainly
rests upon a basic authority for the extended term to which the new
extension (or extensions since they may vary in length although none
can exceed 2 years) is added which diflers, more or less depending
on the type of base extension, from the authority for the overriding
extension. But, if the overriding extension provides the basis for a
second overriding extension, the second a basis for a third, and so
forth, then the authority must be deemed not a single authority to
extend undeveloped portions of leases but a complex self-perpetuating
breeder of extensions. The construction we willingly give may result
in several extensions all less than 2 years so that the extent of the authority is definite resting within the purview of Congress and the
Department. Beyond that, only the lessee and such willing assignees
(the latter may as easily be co-conspirators as prospective developers)
can determine when the end will come.
The inconsistency here is so great and so apparent in and of itself
as to raise a serious doubt that the language was intended to do
more than to grant extensions of parts of leases- assigned during periods of extension authorized elsewhere in the act. This is all the
more true when, so far as the lessee is concerned, the purpose was
not to relieve him of the evil consequences of happenings beyond his
control; and, so far as posssible future assigneees are concerned, there
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is nothing to show any positive intent to change the basic system
for acquiring Federal lands for oil and gas exploration from a,
leasing system pure and simple by delegating to the holders of leases
the right to traffic in them (or parts of them) seriatim for considerably-more than a generation. To so hold would be to say that Congress intended to permit lessees and their assignees to hold at least
a part of the leased lands several times as long as one who made
no assignment could hold his lease. In addition to the fact that
what might be fair if limited to a 2-year extension of tenure would
become ridiculously unfair if applied to nmore than 126 years of
tenure, such a construction would put a premium upon fraud, for it
provides a ready vehicle for assignments made for the sole purpose
of holding lands without development. The history of the act shows
that its purpose is to promote, not to thwart development, and Congress cannot be presumed, absent any evidence of such an intent, to
have enacted legislation designed to defeat its own purpose in order
to give the holders of leases duplicate extensions wholly without
cause or basis. This would be inconsistent with all of the remainder
of the leasing law and with the previous practice of Congress.
From the very enactment of the Mineral Leasing Act, that body
has recognized the value of permitting free assignment of leases to
persons qualified Linder the act, and all along it has been most liberal
in providing authority to assign, and in allowing asssignees a reasonable time in which to develop the assigned lands, in every situation where it was shown that such authority either tended to accomplish the purpose of the act or that the assignee was equitably entitled to more time than the law formally afforded. In the amendment here considered, it did so even though as a result the assignor
might also, in some cases, receive. an extension of time on his unassigned acreage. But in no case that.has beenfound has it authorized
the Secretary to grant multiple extensions of leases except in those
cases where, as in section 39, 8upra, it laid down the specific conditions which would justify such extensions.
Further, there is reason to believe that the primary, if not the
real purpose of the provision, was to permit partial assignments to
be made within any extended period of a lease under the apparent
belief that under the then law such partial assignments could only
be made of leases in their extended term because of production and
that the extension was a result of that rather than a purpose in and
of itself. The provision, prior to the 1954 amendment, reads: "Assignments under this section may also be made of parts of leases
which are in their extended tern because of production * *
This followed, as does the amendment of it, a provision for the
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partial assignment of leases (and the extension of the undeveloped
portions) in their primary term. The Department, in its analysis
of the provision, stated the gist of the existing law on this subject
and added: "The proposed amendment * * * would permit partial
assignments of such lease in its extended term, no matter what the
reason was for such extension." In its report on the bill, it said the
same thing in different words. Both the analysis, prepared at the request of the committees of the House and Senate, and the report were
set forth in full in the committee reports S. Rept.,1609 and H. Rept.
2238, 83d Cong., 2d sess.It is to be noted that the only changes of this provision, including
both the authority to assign and the extension language made in the
1954 act, were to enlarge the authority to assign, to eliminate the word
"and" following and to make a new sentence of the language providing for extensions. Since the two changes last mentioned did no more
than to make a change in the structure of the language, there was no
reason to comment on them per se as amendments. The enlarged effect
of the extension provision was a result of the amendment of the assignment clause and not a new statement. The only pertinent testimony
(pages 20 and 44) of the record of testimony before the Senate Interior
and Insular Affairs Committee) and the only pertinent statement
made on the floor (that of Senator Barrett, page 997 of the Congressional Record, 83d Cong., 2d sess.) [100 Cong. Rec. 10035] referred
in effect to the fact that where there is no present authority for extension this would supply it. Thus, Congress apparently accepted the
Department's analyses. There is, therefore, no expression or other
concrete evidence of any intention to reverse the general policy with
respect to extensions of leases. On the contrary, there is every evidence
that Congress had in mind furtherance of the settled policy rather
than that this legislation should constitute a departure from it.
Nothing in this opinion is to be understood to mean that leases may
not be assigned in whole or in part during any period of extension
found to be authorized by paragraph (6). The first sentence of section 30(a) of the act (30 U. S. C. sec. 187a) authorizes such assignments during any period in the life of a lease. Solicitor's Opinion
M-362'78, May 31, 1955 (62 I. D. 216).2
2 It
is Interesting to note that the original provision had never been construed in any
decision of the Department or in any legal opinion but that subsequent to the 1954 amendment, and it may be because of the resulting implications, the holders of portions of leases
assigned prior to the date of the amendment during the extended terms of leases
where based on reasons other than discovery asked that the question be considered. Solicitor's Opinion M-36278, referred to in the text, resulted in which it was concluded that such
assignments were within the law as it existed prior to its amendment in 1954. Thus, the
net effect of the amendment appears to have been to provide for an additional extension
of assigned portions of leases, a result which seems not to have been seriously considered
by Congress when it enacted it.

127.

GRANT OF EXTENSION TO ASSIGNED PORTIONS OF LEASES

135

May 13, 1957

It is my opinion that the provision in question authorizes additional
extensions only where assigmnents of parts of leases were extended
by other extension provisions in the act as amended and that once
the lease or leases are so extended pass into their additional extended
terms the law has been fully executed. It was not intended to nor
does it react upon itself to provide for extensions of parts of any
lease assigned after such lease has gone into its additional extended
term as a result of assignments and consequent extensions made pursuant to the provision.
EDMUND T. FRITZ,

-

Deputy Solicitor.
APPENDAGE TO 3M-36432

MAY 13, 19571 P. 127

PARTIAL ASSIGNMENT OF OIL AND GAS LEASES
UNDER THE ACT OF JULY 29, 1954 (68 STAT. 585)
AMENDING SECTION 30a OF THE MINERAL LEASING ACT
OF 1920, AS AMENDED (30 U. S. C. -SEC. 187a)
Oil and Gas Leases: Assignments or Transfers
The partial assignment of oil and gas leases during their extended 5-year
terms under the act of July 29, 1954 (68 Stat. 585), amending section 30a of
the Mineral Leasing Act of 1920, as amended (30 U. S. 0. sec. 187a), has the
effect of continuing in force all segregated leases of undeveloped lands for a
period of 2 years from the effective date of the assignment and so long
thereafter as oil or gas is produced in paying quantities, regardless of
whether such segregated leases constitute the assigned or the retained portions of the original lease.

M-36398

DEcnIrunR 14, 1956.

TO TEE DIRECTOR, BUREAU OF LAND MANAGEMENT.
A question has been raised as to the effect of a partial assignment
filed with the Bureau by the record title holder, Richland Oil Development Co., in connection with oil and gas lease Evanston 021588
issued February 1, 1947, and now in its extended 5-year term nder
section 17 of the Mineral Leasing Act of 1920, as amended (30

U. S. C. sec. 226).
The effect of such a partial assignment is covered by the following
language of section 30a of the Mineral Leasing Act, upra (30
U. S. C. sec. 187a), as amended by the act of July 28, 1954 (68 Stat.
585):
* * Any partial assignment of any lease shall segregate the assigned and
retained portions thereof, and as above provided, release and discharge the
assignor from all obligations thereafter accruing with respect to the assigned
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lands; and such segregated leases shall continue in full force and effect for
the primary term of the original lease, but for not less than two years after
the date of discovery of oil or gas in paying quantities upon any other segregated portion of the lands originally subject to such lease. Assignments
under this section may also be made of parts of leases which are in their extended term because of any provision of said sections. Te
segregated lease
of any. undeveloped lands shall continue in full force and effect for two years
and so long thereafter as oil or gas is produced in paying quantities. [Italics
added.]

The final two sentences of this section of the act constitute the amendment provided in the act of July 28, 1954, supra.
The assignment in question is now pending in the Manager's office
for approval action. Upon its approval, the assigned and the retained portions of the lease will be segregated into separate leases;
and, since all the lands in both the assigned and retained portions
are undeveloped, each portion will become a segregated lease of undeveloped lands. As I interpret the above-quoted provisions of the
leasing act, each will then "continue in force and effect for two years
and so long thereafter as oil or gas is produced in paying quantities."
It is my opinion that the language of the act in its reference to
"[The] segregated lease of any undeveloped lands * * " must be
said to apply to all segregated leases of undeveloped lands regardless
of whether they constitute the assigned or the retained portions of
the original lease. Section 30a of the act, as above, states that:
"Any partial assignment of any lease shall segregate the assigned
and retained portions thereof * * *; and such segregated leases shall
* *."

Thus, the applicable section of the act itself refers to both

the assigned and the retained portions of an assigned lease as being
"segregated leases" and there is nothing to indicate that the later
reference in the same section to a "segregated lease" was used in a
more limited sense. Further note is taken of the fact that the provision of the act which was amended in 1954 provided only for the
extension of undeveloped assigned portions of leases which were in
their extended term because of production (60 Stat. 955), while the
amendment (68 Stat. 585) from its very nature would also apply to
leases which were in their extended terms for other reasons and
which might or might not have production. Therefore, the use of
the word "any" necessarily must be read as though it were "all."
The express language of the act is clear on the question which has
been raised. It must therefore be concluded that upon approval of
the partial assignment of oil and gas lease Evanston 021588, both
the assigned and the retained portions will constitute segregated
leases within the meaning of the last sentence of section 30a of the
act and will be continued thereunder for a minimum of two years and
so long thereafter as oil or gas is produced in paying quantities.
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However, the leases segregated by such partial assignment are not
to be viewed as being limited to continuance for two years in cases
where the term of the base lease would continue for a longer period.
In such cases the terms of the segregated leases would be co-existent
with the term of the base lease. Solicitor's Opinion M/-36278, 62
I. D. 216 (1955).
EDMiIUND T. FRiTz,
Acting Solicitor.
RUBY D. MOORE ET AL.

A-27346

Decided May 14, 1957

Desert Land Entry: Classification
It is proper to refuse to classify lands for desert land entry where it is shown
that the soil and topography of the lands applied for are such that the
lands are unfit for cultivation.

Desert Land Entry: Classification
It is proper to refuse to classify lands for desert land entry where it is shown
that the applicants intend to rely on percolating water for the irrigation of
the lands and where it is shown further that there is no percolating water
in the groundwater basin surplus to the needs of the private landowners
in the basin.
APPEALS FROM THE BUREAU OF LAND MANAGEMENT

These are appeals to the Secretary of the Interior from a decision
for the Director of the Bureau of Land Management dated January

17, 1956, affirming the action of the manager of the land office at Los
Angeles, California, in rejecting nine applications to enter lands in
Ts. 19 N., Rs. 12 and 13 E., and T. 20 N., R. 12 E., S. B. M., California,
under the provisions of the Desert Land Act (43 U. S. C., 1952 ed.,
secs. 321-339), because the lands had been classified as unsuitable for
disposition under that

1

act.

All of the vacant, unreserved, and unappropriated public land in
California was withdrawn from settlement, location, sale or entry and
reserved for classification by Executive Order No.

6910 dated No-

'The names of the applicants and the serial numbers of the applications considered in
this decision are:
Ruby D. Moore…
_. _________
Los Angeles 0105541
Charles A. Harris…--""
0105810
Allen Ashdill Peterson_ __--_--_:-___-_-___-__-""
0116221
Josephine Morris_
_- ____ __0121691
Jo Abel_ __
I---------o--s
Howard Bob Roberts____
-- -- -- -- - -------------Eugene E. Williamson…
_____-___-__-_______-__-""
0181510
Charles V. Thomas ____--__--_---_- __-__-__-""
0131512
George R. Greene…
_____-- _____-_______-____-""
01S1513
The applications of Ruby D. Moore and Charles A. Harris cover the same land.

138

DECISIONS OF THE DEPARTMENT OF THE INTERIOR [4 I. D.

vember 26, 1934. By section 7 of the Taylor Grazing Act, as amended
(43 U. S. C., 1952 ed., sec. 315f), the Secretary of the Interior (or his
designated representative) is authorized, in his discretion, to examine
and to classify such withdrawn land and, when he finds that land
to be more valuable or suitable for purposes other than those provided for by the Taylor Grazing Act, to restore such land to entry.
The lands involved in these appeals are within the Mesquite Valley
drainage basin. A field examination of the lands was made and it
was on the basis of that examination that it was determined that the
lands are not suitable for disposition under the provisions of the Desert
Land Act, which, among other things, requires that the applicant
show a right to appropriate water (43 U. S. C., 1952 ed., sec. 321);
that the lands be desert in character-i. e., lands which will not, without irrigation, produce some agricultural crop (sec. 322) ; that the
lands be reclaimed by conducting water upon the same (sec. 321);
and that before a patent can issue proof shall be required of the cultivation of at least one-eighth of the entry (sec. 328).
Five of the applications 2 were rejected on the ground that the
topography of the lands under those applications was such that it
would not permit the cultivation of one-eighth of the land covered
by each application, and four of the applications 3 were rejected because there did not appear to be sufficient water for the irrigation
of additional lands in the Mesquite Valley.
In their appeal to the Secretary, none of the five applicants whose
applications were rejected because of adverse topographic conditions
presents anything to refute the lassification of those lands as nsuitable for entry under the Desert Land Act. The report of the field
examination shows that the lands covered by four of these five applications lie on the gravelly to rocky alluvial slopes of the valley and
that because of the nature of the soil found on those slopes and the
rough and mountainous terrain the lands are not suitable for cultivation, regardless of whether water is or is not available for the irrigation
of those lands. With respect to the fifth application rejected on this
ground, that of Eugene E. Williamson, the field examination revealed
that 200 of the 320 acres applied for are sand dunes and the balance
is lake playa. This land, like the rough land found on the alluvial
slopes, is, on the basis of its soil alone, unfit for agriculture. As the
report of the field examination supports the classification of these
lands as unsuitable for disposition under the Desert Land Act, the
classification will stand. The rejection of these five applications is,
accordingly, affirmed.
2
The applications of Jo Abel, Howard Bob Roberts, Eugene D. Williamson, Charles V.
Thomas, and George R. Greene.
3The applications of Ruby D. Moore, Charles A. Harris, Allen Ashdill Peterson, and
Josephine Morris.
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The appellants whose applications were rejected because it was
found that there is not sufficient water to permit the irrigation of
additional lands in Mesquite Valley 4 intend to rely on percolating
water underlying the lands. They contend that there is sufficient
underground water in the basin for the reclamation of the lands applied for. They state that since the field examination was made many
additional wells have been drilled on patented lands in the Mesquite
Valley and that those wells have not lowered the water level. They
present no evidence to support this latter statement.
The Department, on March 21, 1957, held in Ruby E. Huffman
et al. (64 I. D. 57), that while it would not reject applications to make
desert land entries in California on the ground that the applicants
intended to use percolating water for the reclamation of the land,
nevertheless such applications would be allowed only when, in the exercise of the discretion vested in the Secretary of the Interior by section
7 of the Taylor Grazing Act, as amended, it is determined that there
is a sufficient supply of percolating water to enable the reclamation
of the entries, taking into consideration the rights and needs of other
lands for such percolating water.
It was pointed out in that decision that in a groundwater basin
where there is a substantial amount of land in private ownership the
entryman's right to the use of percolating water would. be subordinate
to the correlative rights of private landowners and that the entryman
would have only the right to appropriate water surplus to the needs
of the private landowners.
A large portion of the Mesquite Valley basin is patented land, and
-thus in private ownership. Under California law, the owners of such
lands overlying an underground basin have correlative rights to the
use of the percolating water in the basin. Each such owner has the
right to a proportionate share, with other overlying owners of private
lands, of such percolating water as he can put to a reasonable beneficial use on his overlying land. Only that portion of percolating water
,surplus to the needs, present and prospective, of overlying private
landowners in a basin may be appropriated. As desert land entries
-may not be allowed unless it can be shown that the applicants have
rights to the use of sufficient water to reclaim the land, such entries
may not be allowed in the Mesquite Valley unless it is shown that there
is a supply of groundwater in the Valley basin surplus to the needs of
the owners of the patented lands.
The report of the field investigation indicates that on the basis of
the best evidence available in 1952, when the field examination was
-made, the Mesquite Valley basin is a totally enclosed basin which re4 Charles A. Harris, Allen Ashdill Peterson, and Josephine Morris filed individual appeals.
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ceives its only source of recharge to the groundwater reservoir from
precipitation occurring within the limits of the Mesquite Valley
drainage basin. It was estimated that the total recharge amounted
to 1,630 acre feet annually. The report contains the following significant statements:
Over a period of many years, probably extending into geological time, the
normal reeharge reaching the deep, underlying strata has accumulated., With
no withdrawal by deep wells until less than one year ago the ground water
storage would appear to be near its maximum capacity and capable of producing good wells in areas where its strata. are permeable enough to allow rapid
withdrawal 'of the water. While new wells in favorable locations' may thus
yield sufficient water for irrigation, it must be recognized that heavy withdrawals will rapidly deplete the ground water supplies unless balanced by an
equal recharge from the watersheds of the basin.
*

*

*

****

At the time of examination there were three newly drilled wells in Mesquite
Valley capable of pumping sufficient water for irrigation purposes.
*

:*

*

*

*

*

*

*

To calculate: the acreage which can be irrigated from deep wells in Mesquite
Valley without depleting the ground water reservoirs, the maximum annual
recharge of 1,630 acre feet may be divided by the water requirement of cotton,
which approximates 4.2 acre feet. It is found that 390 acres of cotton on class II
soil would demand the recharge for one year. Two hundred ninety seven acres
of alfalfa on class II soil would require the same amount of water.
*

*

'

*

.*

*:

In order to produce a land classification not inconsistent with the need for
conservation of underground waters of the Mesquite drainage basin, it was
necessary to evaluate the amount of water which can safely be withdrawn each
year without depletion of the supply. Findings made in this portion of the
study were unfavorable to agricultural development, since the evidence indicated that a maximum of only 1,630 acre feet may be withdrawn annually
without depletion of the ground water reserves. That amount of water would
be sufficient to irrigate approximately 300 acres of alfalfa or 390 acres of cotton.
Private lands for which ground water rights might be claimed amount to some
14,000 acres which could demand in the neighborhood of 56,000 acre feet annually. It may be seen that the estimated annual recharge is only about 3 per
cent of the demand for ground water which could come from private property
if the owners desired to irrigate. There are indications that a movement in this
direction is taking place, since at least two irrigation wells have been recently
drilled on private lands, and ground has been prepared for farming. It is altogether probable that rejection of applications on the basis of insufficient ground
water recharge will bring the statement that large wells are now pumping
with indications that others can be brought into production. These facts are not
disputed, but it is pointed out that such production in excess of groundwater recharge will constitute a "mining" of water which has been accumulated since

geological time, and the underground reservoirs will be depleted in the manner
of those in the San Joaquin Valley and southern Arizona areas.

The appellants have confirmed the prediction of the field examiner
that additional wells would be drilled on the private lands in the
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valley and that additional private lands would be placed under
irrigation.

It seems apparent that if the private landowners in the basin are
now using the water on their overlying lands in excess of the annual
recharge to the basin, the water supply in the basin is being depleted
and that there is at this time no surplus available for appropriation
by desert land entrymen, should applications to make desert land
entry be allowed. The appellants in the present case cannot show that
they have a right to appropriate water for the irrigation of the lands,
a prerequisite to the allowance of desert land entries.
As there is apparently no underground water subject to appropriation for use on the lands here involved, it camiot be held that these
lands are suitable for disposition under the terms of the Desert Land

Act. Ruby E. Huffman et al., supra.
In the circumstances, it was proper to classify the lands as unsuitable for such purposes and that classification will stand. The rejection of these four applications is, accordingly, affirmed.
HATFIELD CnILSON,

Acting Secretary of the Interior.
ESTATE OF MINNIE MEHOJAH ROWE, KAW ALLOTTEE NO. 77,

IA-852

Decided May 21, 1957

Indian Lands: Descent and Distribution: Wills
The authority of the Secretary of the Interior to approve an Indian's testamentary disposition of restricted property under 25 U. S. . sec. 373 is
not limited by the law of the State or by an agreement for the division
of the estate which is entered into by persons claiming an interest therein.

Indian lands: Descent and Distribution: Wills-Indian Lands: Individual
Rights in Tribal Property: Annuity and Per Capita Payments
In making a per capita distribution of tribal funds under the act of August 9,
1955 (69 Stat. 559), which calls for distribution to the "heirs or devisees"
of deceased members of the tribe, it is proper to distribute the funds to a
general residuary legatee.

Solicitor'sOpinion of May 2,1944, 58 . D. 680, distinguished.
APPEAL FROM AN EXAMINER OF INHERITANCE.
BUREAU OF INDIAN AFFAIRS

Mr. Watt Rowe, through his attorneys, Geb & Moriarty, has appealed to the Secretary of the nterior from a decision of an Examiner of Inheritance dated September
1956, denying his petition
for a rehearing in the matter of the Estate of Minnie Mehojah Rowe,
deceased Kaw allottee No. 77, who died testate on July 24, 1950, at
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the age of 55, a resident of Oklahoma, leaving a restricted estate
valued at $20,990.57.
The Examiner of Inheritance, by an order dated May 31, 1956,
determined the decedent's heirs, approved the decedent's last will
and testament dated May 21, 1940, and ordered a distribution of the
restricted estate consisting of Kaw trust funds, to the son, Clyde G.
Monroe, Kaw unallotted, sole residuary beneficiary, under the last
will and testament of decedent.
By the terms of decedent's last will and testament she makes specific devises of her real property to her son, Clyde G. Monroe, and to
her husband, Watt Rowe, all of which was non-trust property. By
the residuary clause she devises and bequeaths all of the rest and
residue of her estate, real and personal, and mixed, to her son, Clyde
G. Monroe. This will was admitted to probate for the decedent's
non-trust estate on December 14, 1950, in the County Court of Kay
County, Oklahoma.
It was determined that the decedent left her surviving the following heirs at law, in accordance with the laws of the State of, Oklahoma, whose shares in the estate, had she died intestate, would be:
____-_______-_________2
Watt Rowe, Cherokee-husband-__
Clyde G. Monroe, Kaw unallotted-son---------------------

/2

In the probate proceedings in the County Court of Kay County,
Oklahoma, the appellant, Watt Rowe, filed an election as the surviving
husband of the deceased to take under the law of descent and distribution of the State of Oklahoma and not under the last will and testament of the deceased, under Section 44, Title 84, Oklahoma Statutes,
1951. The probate proceedings of the Kay County Court were completed after a stipulation by Watt Rowe and Clyde G. Monroe, that
the assets of the estate of Minnie Mehojah Rowe, deceased, be distributed, one-half to Clyde G. Monroe and one-half to Watt Rowe,
and the non-trust property of the estate was distributed accordingly.
At the hearing by the Examiner of Inheritance, an authenticated
copy of the entire file of the proceedings of the Kay County Court was
made a part of the record, to be considered along with the evidence.
The appellant filed with the Examiner of Inheritance a petition
for rehearing, which was denied by order dated September 7, 1956,
which denial was based on the fact that Items of Error No. 1 and 2 of
the petition were considered and determined in the original decision
and decided adversely to the petition, and that no new additional
facts or contentions were alleged in said Items of Error. The remaining contention as contained in Item of Error No. 3, was also denied
by the Examiner of Inheritance, citing pertinent law indicating that
the Kaw trust funds are such assets as would pass under the residuary
clause of the decedent's will.
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In his notice of appeal the appellant contends that the funds arising out of the distribution of the judgment obtained by the Kaw Tribe
of Indians against the United States of America are subject to distribution under the provisions of the law of the State of Oklahoma,
and that these funds are not subject to the provisions of Title 25;
U. S. C. sec.373. Said section 373 reads in part:
Any persons of the age of twenty-one years having any right, title, or interest
in any allotment held under trust or other patent containing restrictions on
alienation or indimidual Indians moneys or other property held in trust by the

Un4ted States shall have the right prior to the expiration of the trust or re#
strictive period, and before the issuance of a fee simple patent or the removaZ
of restrictiMs, to dispose of such property by will * *. [Italics ours.]

The words "Individual Indian Moneys or other property held in
trust" clearly include the Kaw trust funds of this estate and can, under
the above section 373, be distributed by will. As to the funds being
subject to distribution under the provisions of the law of the State
of Oklahoma, appellant's contention rests upon the assumption that
the State law relating to 'forced" heirs should be applied. This contention was considered by the Examiner of Inheritance and determined
in the Order approving will and Decreeing Distribution dated May
31, 1956; finding that State laws relative to forced heirs and Indian
wills are not applicable to proceedings in this Department, citing:
Blanset v. Cardin,256 U. S. 319 (1921); Homnovioh v. Chapman, 191 F.

2d 761 (1951); Estate of Mer-dak-lke (Herbert Homo'vioh), IA-14,
December 14, 1949; and Estate of Lyon Saupitty, IA-52, August 13,
1951. Also that "The Secretary has no authority to reform an Indian's
will. His authority is limited to the approval or disapproval of a
will, and he cannot change its provisions." See Estate of Kesiah
Samuel, IA-32, October 20, 1950, and Estate of Kosope,Maymahonah,
IA-141, October 28, 1954. This is well settled law correctly followed
by the Examiner of Inheritance.
Appellant also contends that the Examiner of Inheritance did not
comply with the regulations of the Department for the reason that
he did not, in approving the will, determine the reasons, by the testatrix, for making distribution in a manner contrary to the laws of the
State of Oklahoma. It appears that appellant has reference to the
regulations contained in 25 CFR 82.30, Wills, under "Determination of
Heirs and. Probate of the Estates of Deceased Indians of the Five
Civilized Tribes," which regulation is not applicable to this estate.
The further contention by appellant that the contract between the
parties hereto agreeing to share the estate equally is a binding contract
given for a valuable consideration and is applicable to these funds, was
properly denied by the Examiner of Inheritance in the original order
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approving will and decreeing distribution, in which it was stated:
"the grounds for denial are that any stipulation entered into by the
appellant and the son of decedent in the Kay County Court to divide
the decedent's estate equally between them is not binding on the Department in this proceeding. Also that the Court has no jurisdiction
over the decedent's Kaw trust funds, and that such stipulation has
reference only to the 'Assets' under the Court's jurisdiction." This
interpretation by the Examiner of Inheritance was clearly correct.
The further contention by appellant that the will is not applicable to
these funds for the reason that the will does not specifically devise
the Kaw trust funds was given consideration by the Examiner of
Inheritance in the "Order Denying the Petition for Rehearing."
A well established rule of law was given that a residuary clause such
as contained in the decedent's will "should be construed liberally
* * * it is not limited to property in which the testator has an interest
in possession, but includes property in which he has interests in expectancy." Page on Wills, pp. 87 and 88, vol. 3 (Lifetime Edition).
Also, that courts have held that similar wording in residuary clauses
passed an interest which the testator did not know that he possessed,
and which resulted in the payment of money into his estate after his
death, citing Evans v. Pennington, 177 Ga. 56,169 S. E. 349; Daryimple
v. Gamble, 68 Md. 523, 13 Atl. 16; and McGlathery's Estate, 311 Pa.
351, 166 Atl. 886. We concur with the conclusion that the Kaw trust
funds are assets which passed under the residuary clause of the decedent's will. Contrary to the contention of appellant, this conclusion is
in accord with the intention of Congress relating to the distribution of
these funds under the act of August 9, 1955 (69 Stat. 559), providing in
part "[such funds] shall be distributed among his heirs or devisees."
Certainly no other interpretation can be placed on this wording but
that Congress intended that distribution should be made to the heirs, if
the member died intestate, or to the devisees if the member died
leaving a will. This statute, by expressly providing for distribution
to heirs or devisees, is clearly distinguishable from that considered in
the Solicitor's opinion of May 2,1944 (58 I. D. 680).
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 25, Order No. 2509, as revised, 17
F. R. 6793), the Order of the Examiner of Inheritance denying the
petition for rehearing is affirmed and the appeal is dismissed.
The Pawnee Area Field Representatilve is directed to distribute the
decedent's estate in accordance with the Examiner's Order dated May
31, 1956.
EDMUND

T. FRITZ,

Deputy Soliitor.
U. S. GOVERNMENTPRINTINGOFFICE: 1957

145

APPEAL OF CENTRAL WRECKING CORP.

145)

March 29, 1957

APPEAL OF CENTRAL WRECKING CORPORATION
IBCA-69

.

DecidedMarch 29,1957:*

Contracts: Appeals-Contracts: Contracting Officer
During the period of 30 days allowed for the taking of an appeal from a contracting officer's decision, made pursuant to the "disputes" clause of the
standard form Government contracts, the contracting officer may withdraw
or change his decision;: and, if he does so before an appeal has been taken,
the running of the original period of 30 days is tolled, and a new period
commences to run at such time as the contractor receives a copy of an
amendatory or substitute decision, A communication from a contracting
officer to a contractor, in order to amount to a decision that will start running the period for appeal, mfust, at least, be so worded as fairly and reasonably to inform the contractor that a determination under the "disputes"
clause is intended.

Contracts: Notices-Contracts: Waiver and Estoppel
The Board of Contract Appeals will not reject a claim for an extension of
the performance time of a contract because of want of proof that the. contractor has complied with an applicable notice requirement of the contract
if such requirement is one that is subject to waiver, and if no authorized
representative of the Government has asserted that the contractor failed to
give timely notice or has asked that compliance with the notice requirement
* be proved by the contractor.

Contracts Changed Conditions-Contracts: Interpretation
Statements in the specifications of a standard form Government contract to
the effect that Government-furnished information is not guaranteed, or
that bidders are expected to inform themselves of all existing conditions, or
that failure to estimate correctly the difficulties attending the execution of
the work will not be a basis for relief, supplement the General Provisions
'of the contract, but do not supersede or override them, and do not preclude
the allowance of extensions of time under the "changed conditions" clause
in the event the contractor encounters conditions that fairly meet the standards prescribed by that clause.

Contracts: Changed Conditions
A contractor who, in the course of performing a standard form Government
contract for the demolition of an existing building, encounters hidden structural conditions of which the contractor was unaware at the time of submitting its bid is entitled, under the "changed conditions" clause, to an extension of time on account of delays caused by such structural conditions,
.if their presence was not disclosed by any of the drawings furnished the
contractor byAthe Government, would not have been revealed by' an inspection of the scope which a prudent bidder could reasonably have been expected
to make in advance of submitting its bid, and was not a feature usually found
in a building of the type to be demolished.
for publication in time f6r inclusion chrdnologicaily.
432236 57-1
: t: :;;;
.
: .:t
f
..

*Not reiesased
A*

<

641. D., No. 6
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Contracts: Delays of Contractor
of the contract work, caused by the contractor's
failure to provide enough foremen or workmen with the requisite amount
of "know-how" to complete the6job within the time specified in the contract
is not excusable, for it is the contractor's responsibility to solve the technical
problems incident to the performance of the contract work, even though they.
may be of a novel character, and to provide competent employees in, sufficient numbers to complete the job, barring unforeseeable conditions or
events, within the specified time.

A delay in the performance

Contracts: Changed Conditions-Contracts:

Delays of Coitractor-Con-

tracts: Unforeseeable, Causes
Where a delay in the performance of the contract work iscaused, in part by
excusable circumstances, such as the encountering of a "changed condition",
and in part, by inexcusable circumstancesi such as a failure by the contractor to make adequate provision for overcoming known or: expectable
difficulties, an extension of time may be granted for so much of. the total
period of delay as fairly approximates the amount of time lost by reason of
the excusable circumstances, even though the time so lost is not susceptible
of precise determination because of the concurrent nature of the: various
causes of delay.

Contracts: Unforeseeable Causes
:

*

Copliance with- contractual provisions requiring that the contractor
cise a high degree of care for the safety of historic buildings, users of
streets, and persons and property generally in the vicinity of the site
contract work, and observe municipal restrictions upon the manner in
the contract work may be done, is not in and of itself an excusable
of delay.

exerpublic
of the
which
cause

Contracts: Appeals-Contracts: Unforeseeable Causes
A contractor who claims that the contracting'officer erred in denying a request
for an extension of time, whether. in whole or in part,- has, the burden of
proving the, existence of facts sufficient to support the granting of such
extension of time, or of so much thereof, as was denied bythe contracting
, ,
, ,:
., d,,
, . ;; ... ,,,
*.officer . - ;- ,,,\

Contracts: Unforeseeable Causes

-

The term "unusually severe weather" in the "excusable caus of delay" paragraph of the standard form Government. contracts means only weather
surpassing in severity that usually encountered or reasonably to be expected
in the particular. locality during the time of year involved.
BOARD OFCONTTRACT APPEALS,

Central Wrecking Corporation, of Philadelphia, Pennsylvania, has
filed an appeal, dated January 28, 1956 from a decision of the contracting officer, in the fori of a letter dated January 12, 1956, denying a
request for a four months' extension of time.
Fark.Service
The dispute arisestunder.a contract-with the NationalP
fot the demolition of the Drexel Building, Fifth and ChestnutStreets,
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Philadelphia, Pennsylvania, for a consideration of $154 ,800, The
contract is on U. S. Standard Form 23 (evised March 1953), incor:
'porates the General 'Provisions of U. S. Standard Form 23 A' (March
1953), is dated February 2 1955, and ibears the designation No.
1440-129-2 (IND).
Paragraph 301 of the specifications, as modified by Addendum I,
provided that the entire work should be completed within a period of
270 days beginning on April 1(3, 1955, ad thus stablished the final
.date for completion of the work as January 4, 1956. Prior to the
taking of the present appeal, extensions of time aggregating 70 calendar days were allowed by the contracting officer, thereby defeiring the
final date for completion of the work to March 14, 1956.1 Clause S of
the General Provisions made appellant liable for liquidate& damages
in the event completion of the work was delayed beyond the time stipulated in the contract or allowed by any extension granted pursuant
thereto, and paragraph 3-02 of the specifications fixed the amount of
the liquidated dairages at '$100 for each calendar 'day of delay
The claim for a four months' extension of time, in addition to the
T0 days allowed by the contracting officer, originated in the following
maier. Appellant in a letter dated November 15, 1955, requested the
contraqtin officer to grant 'aSix m ioths' extension of time. Tle primcipal grouinds assigned for this request were that the work of denolition had been slowed down by reason of, 'first, the unusual.manner of
construction of the Drexel Building, and, second, the extreme caution
needed for protection of the historical structures and heavily traveled
streets adjacent to the Drexel Buildiong. The contracting offlicer denied this-request by a letter dated December 7, 1955. Appellant in a
letter dated December 9, 1955, eiterated its request for a six months'
extension of timu, assigning the same grounds as in its earlier letter,
but explaining them in greater dedtkil. The contracting officer thereupon granted' a 60-day extension by a letter dated December 22, 1955.
The body- of this letter consisted of one' sentence, reading as follows,
In response to, and following consideration of the contents of your letter of
Pecember 9, 1955, requesting an extension of.time. of six months relative to sub-.
'The extensions granted before the taking; of the appeal appear to have been as follows:
days for a labor strike, allowed July 8, 1955;. 1 day for hurricane "Ine,i' allowed
September28, 1955; 60 days for structural conditions,, allowed December 22, 1955. Sub-sequently, other extensions appear to have been. granted, but these are not involved in the
,present appeal.
.'
. The importance to the Government of timely completion of the, work was also indicated by a provision in section 1-05 of the specificationswhich stated that: 'The reputation of bidders as beingiskillful and successful in carrying; out the work of the type and
magnitude required by. these. specifications and the adequacy of their,resources and facilities
for accomplishing the work satisfactorily within the specifed time, twill be considered in
J

making the award."
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ject contract, please be advised that you are hereby granted an extension of
time to and including March 14, 1956.3

Having thus received a 60-day extension only, appellant in a letter
dated January 3, 1950, requested the contracting officer to grant an
extension of four additional months. The grounds assigned were
chiefly the same as those given in the letter of November 15, 1955, but
mention was also made of delays caused by unusually bad weather and
a labor strike. The contracting officer denied this request on January 12, 1956, and from- his action in so doing the present appeal is
taken.
At a pre-hearing conference before. the Board in Washington, D. C.,
on March 27, 1956, the parties agreed that no hearing for the purpose
of taking testimony would be requested, that both parties would submit affidavits in support of their respective positions, and that, when
this had been done,. the case of each party would be deemed to have
been, submitted to the Board for decision. Pursuant to this understanding the Board has received and considered affidavits from both
parties.-,
A question that requires determination before the merits of the
dispute may be examined is whether the appeal has been taken in time.
Clause 6 of the General Provisions of the contract stated, in substance,
that an appeal must be mailed to the contracting officer, or otherwise
furnished to him, within 30 days from the date when his decision was
received by the contractor. The question of timeliness arises in the
present case because the appeal, while shown by the record to have been
taken within 30 days after appellant had received the contracting
officer's decision of January 12, 1956, appears not to have been taken
until more than 30 days after the dates when appellant presumably
received the contracting officer's letters of December 7 and December
22, 1955, respectively.:- It must be determined, therefore- whether
either of those letters was such a. final decision with respect to the
claim for a four months' extension as would make the failure to appeal.
therefrom a bar to the present appeal.
3 The
record contains, as indicated elsewhere in this opinion, a conflict of dates with
respect to the period for which an earlier extension, the one pertaining to a labor strike,
was allowed. If that extension In fact encompassed one or two days more than the nine
days here attributed to it, then a later extension'"to and including March 14, 1956" would
encompass 'one or two days less than the 60 days here attributed to the extension granted
by the letter of December 22, 1955.' The contracting officer, however, in a letter to the
Board dated March 12, 1956, and again in an affidavit dated May 2, 1956, characterizes
the extension'allowed by that letter as being an extension for 60 days. Appellant also con'sistently refers to it as being for 60 days. In the light of these circumstances the Board
considers that the true intent of the letter of December 22, 1955, was to grant an extension
of f60 days, in addition to all days allowed by the two earlier extensions, rather than to
grant an extension to a particular day certain, viz March 14, 1956;
'
'
'
't
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The Board finds that this was not true of either letter. The letter of
December 7, denying in toto the claim for a six months' extension, was,
in effect, superseded by the letter of December 22, allowing that claim
to the extent of 60 days. Since this supersession occurred before 30
days had passed, it is immaterial whether the December 7 letter, standing alone, would have sufficed to start running the time for appeal.
A contracting officer has the authority to withdraw or change a decision
during the 30 days allowed for the taking of an appeal.
The letter of December 22, in its turn, was simply a grant of a portion
of the relief sought. It did not expressly deny any claim of appellant
for an extension of time, contained no findings of fact with respect to
the foreseeability or extent of any cause of delay asserted by appellant,
and was not couched in terms signifying that a determination of a dispute under clause 6 was intended. Bearing in mind the principle that
ambiguities in a document must be construed against its author, one can
only conclude that the December 22 letter was not such a decision as
would start runing the time for appeal. In order for a decision to
have that effect it must, at least, fairly and reasonably inform the
contractor that a determination under the "disputes" clause is intelded.4 The present appeal, therefore, is timely.
The general legal standards against which the merits of the claim
for a four months' extension must be tested are to be fouind in clause 4
of the General Provisions of the contract and in paragraph (c) of
clause 5.6 Clause 4 provided, in pertinent part, for the granting of
extensions of time on account of any delays 'in the completion of the
work that were caused by "subsurface or latent physical conditions at
the site differing materially from those indicated in this contract" or
by "unknown physical conditions at the site, of an unusual nature,
differing materially from those ordinarily encountered and generally
recognized as inhering in work of the character provided for in this
contract." Paragraph (c) of clause 5 provided, in pertinent part, for
extensions of time "because of any delays in the completion of the
work due to unforeseeable causes beyond the control and without the
Allied Contractors, Inc. V. United States, 129 Ct. Cl. 400, 406-07 (1954) ; Clinatic
Rainwear Co., Inc. v. United States, 115 Ct. Cl. 520, 557-60 (1950).
6 Appellant has submitted no claim for additional compensation. and, indeed, seems to
have waived whatever rights, if any,, it might have to additional compensation. The
notice of appeal avers that appellant "will incur additional costs and expenses in connection with the extension it is now requesting, but it is not seeking additional recompense
from the Government on that score; nor does it intend to do so at a later date." A subsequent communication from appellant states that "if the additional four months extension
will be granted atthis time, your petitioner (contractor) will seek no additional recompense from the .Government for the additional costs and expenses which will be incurred
in connection -e'ith the additional time during which the work will be completed." Stilli
later, appellant executed a final payment voucher, dated November 16; 1956, which contains no reservation, exception, or other mention of a claim for additional compensation.
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fault or negligence of the Contractor," including, but not restricted to,
certain specified causes, among, which were "acts of God," "acts of the
Government, in either its sovereign or contractual capacity," "strikes'
and "unusually severe weather." SUnder both of these clauses, one
essential factor in determining whether a particular condition or event
justifies an extension of time is the unforeseeability of that condition
or event at the time when the contract was made. 6
There is also a marked parallelism between their procedural requirements. Clause 4 stated that, should conditions of the type
described in that clause be encountered, "the Contractor shall promptly,
and before such conditions are disturbed, notify the Contracting
Officer in writing" of the conditions encountered, and that any claim
of the Contractor for an equitable adjustment oil account of such a
condition "shall not be allowed unless he has given notice as above
required; provided that the Contracting Officer may, if he determines
the facts so justify, consider and adjust any such claim asserted before
the date of final settlement of the contract." Paragraph (c) of clause
5 stated that, should a delay be due to causes described in that paragraph, "the Contractor shall within 10 days from the beginning of any
such delay, unless the Contracting Officer shall grant a further period
of time prior to the date of final settlement of the contract, notify the
Contracting Officer in writing of the causes of delay." While the
record in the present case does not affirmatively show that written
notices of all of the conditions or events upon which the request for
a four months': extension is bottomed were given within the times
specified in these provisions, it likewise contains no assertion by the
contracting officer, the Department Counsel, or any other representative of the Government to the effect that the required notices were not
timely given. In the absence of such an assertion, the Board considers
that appellant was not bound to offer proof that timely notices were
in factgiven.
It is well settled that notice requirements of the nature of those here
involved may be waived, 7 and in the present case their waiver is
expressly sanctioned by their very terms, as above quoted. If it be
assumed for the sake of argumeint that timely notices were not given,
the conclusion seems almost inescapable that the contracting officer
waived the notice requirements by actually allowing an extension
of 60 days, out of the six months originally requested. In any event,
where compliance with a notice requirement is subject to waiver, it
United States v.,Brookis-Caiaway Co., 18 U. S. 120 (1943) J. D. Armstrong Co., Inc.,
63 I. D. 289, 292-97 (19L6 ;. D. Shmilng Co., Inc., 63 I. D. 105 (1956) Carson Construction Co., 62 I. D. 422, 425-29 (1955).
7:Arundel Corporation v. United States, 96 Ct. Cl. 77, 110-11 (1942) ,Jack Willson 62
I. D.225, 228 (1955).
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would-be incongruous indeed to reject for want of' proof of corn
pliance a claim as to which tle Government hleas not asked that compliance be proved Nor would such a course be consistent with the
spirit of the regulations governing procedure'before the Board, Which
provide thlat"a 'statement of the Government's position" with respect
to each claim asserted shall be submitted by the Department Counsel.s
The Board's findings with respect to each of the causes of delay
asserted by appellant are set forth below in topical groupings.

StructuratConditions

The ground upon which appellant appears to rely most heavily in
support of its claim for an extension of time is that in the course of
demolishing the Drexel Building it'encountered structural conditions
of a nature'that could lot reasonably be anticipated, and that slowed.
down ~the progress' of the demolition work to the extent of the full
16i6r months claimed
' The Drexel Building consisted of a central unit with four wings,,
arrangd inl the shape of an H. The whole structure rose to a height;
of ten stories plus an attic. The building was constructed about the
year 1888 at a time when the science of skyscraper construction was
in its" infancy, and embodied structural features that differed ima
portantly from those to be6 found i a modern office building of the;
same size. For example, the exterior walls were of massive stone and
brick construction,: many of the iron girders and beams were supported directly by the walls, most of the columns were of cast iron,
and there was little or no wind bracing apart from that afforded by the
walls and partitions.
The nortlwest Willg of 'the building consisted in part of an earlier
structure, designedfor banking purposes, that was physically incorporated into the fabric'of the lower stories of the newer structure.
Upon the completion of the building, substantially the whole of the
first four stories of this wing-consisted of one large and lofty room.
The upper stories were'supportedby four iron trusses, each framed in
the shape of an' A, that began at the fifth floor level and continued
upward to the ninth floor level. The trusses rested on iron pilasters
adjacent totheexterior walls of the wings thus. making it possible
to .avoid obstructing the banking space with columns.'
The northeast wing 'of the building was designed to' include accommodations for a stock exchange. The: first and second floors were
.43 CFR, see. 4.7.
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colunm supported, and some of the columns were continued upward
to support an interior gallery at the third floor level, Thelmain stock
exchange room occupied the entire second and third stories and was
unobstructed by columns save for those beneath the gallery. The stories
above this room were supported by four A-frame trusses, resting on
pilasters adjacent to the exterior walls. These trusses were similar to
those in the northwest wing, except that they began at the fourth floor
level and continued upward to the eighth floor level.
The contract did not purport to describe any of the structural
features of the Drexel Building. However, the National Park Service
made available to appellant, before the submission of its bid, a set
of some 43 drawings showing a number of the structural features of
the building. With respect to these drawings, paragraph 4-03 of the
specifications stated:
Prints of plans, sections and details of the building are supplemental to this
set of specifications and are provided for the convenience of the contractor, but
the Contracting Officer does not assume any responsibility for their accuracy.

Many of the structural conditions were, of course, determinable
by visual inspection of the building, even if confined to the- exposed
portions of its fabric. Concerning inspection opportunities paragraph 1-14 of the specifications had this to say:,
All bidders are expected to visit the site of the work and to inform themselves
as to all existing conditions. Failure to do so will in no way relieve the suceessful bidder from the necessity of furnishing all equipment and materials
and performing all work required for the completion of the contract in conformity
with the specifications. Permission to inspect the building and for opening
various parts of the building to reveal structural conditions shall be obtained
from the Contracting Officer.
No allowance will be made for the failure of the bidder to estimate correctly
the difficulties attending the execution of the work.

Paragraph 1-05 of the specifications required each bidder to submit

answers to a Planning and Performance Questionnaire, which included the inquiry "In what manner have you inspected the proposed
work?" Appellant's notarized response, executed by its-president on
January 31, 1955, was as follows:
Personal inspection with my supervisory staff, of all floors basement, sub-basement etc. checking structure with the plans. We also checked the visible appurtenances, and the working conditions.

The contract, furthermore, did not purport to prescribe incdetail the
manner in which the building should be demolished. On the contrary,
paragraph 3-04 of the specifications declared that
The Contractor's procedure and methods of construction may, in general, be
of his own choosing, provided that they follow general practice and are alcu-
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lated to secure results which will satisfy the requirements of these specifications
and the supervision of the work.

The disretion thus accorded appellant was, however, subject to certain significant limitations, as will subsequently appear.
T he arguments of both appellant and the Government revolve in
large measure aroundthe extent of the information, bearing upon
the manner of construction -of the Drexel Building, with which appellant should be charged in view of the provisions of the contract
with respect to the drawings and the inspection. Appellant contends
that the; conditions encountered were unforeseen, not ascertainable
by visual inspection, and unusual; the Government contends that
they were conditions which should have been anticipated. A further
point advanced by the Government is that the contractor failed to
employ sufficient men and machinery to do the job within the contract
tine.
In considering these contentions account must be taken of the established principle that specification provisions dealing with such matters as Government-furnished information and bidders' opportunities
for inspection are to be construed in the light of, and in harmony
with, the General Provisions of the contract. Statements in the specifications to the effect that Government-furnished information is not
guaranteed, or that bidders are expected to inform themselves of all
existing conditions, or that failure to estimate correctly the difficulties attending the execution of the work will not be a basis for relief,
or other expressions of like tenor, supplement the General Provisions,
but do not supersede-or override them. Thus, it has been frequently
held that relief for "changed conditions" is to be granted if the condition is one that fairly meets the standards prescribed by Clause 4,
notwithstanding the presence of specification provisions such as those
just mentioned. 9
Since the structural conditions here involved existed when the contract was made, they fall into the category of "changed conditions"
under clause 4, rather than into the category of "excusable causes of
delay" under paragraph (c) of clause 5.10 Under neither clause, however, would appellant be entitled to an extension of time on account
of 'conditions that in the exercise of ordinary prudence should reason"John A. Johnson Contracting Corp. v. United States, 132 Ct, Cl. 645, 650-57, 665-66,
717-18 (1955) General Casualty. Co. v. United States, 130 Ct. el 520, 527-32 (1955),
cert. denied, 349 U. S. 938 (1955); Shepherd v. United States, 125 Ct. Cl. 724, 736-38,
751-70 (1953); see Ohernus v. UniteS States, 110 Ct. Cl. 264, 266-67 (1948).
1' The latter category has been held to comprehend only those Situations where the event
that causes the delay occurs after the making of the contract, Mforrison-Knudsen o., Inn;
60 I. D. 479, 483 (1951).
:
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ably have been. anticipated. It may. not be granted relief for conditions that were indicated in the drawings furnished it.by the Government, or for conditions that could have been ascertained through an
inspection of the scope called- for by the contract. Nor may it be
granted relief for conditions that, in the words of clause 4, are of a
type "ordinarily encountered and generally recognized as inhering in
work of the character provided for in this contract," even though such
conditions may not have been indicated in the drawings or ascertainable by visual inspection. Conversely,, appellant was not bound to
foresee conditions that were truly unusual and about which it had no
information or reasonable means of obtaining information.:"
In order to apply these standards properly, it is important to
ascertain what information the set of 43 drawings contained, and
what information the drawings did not contain. It is, however,
also important to bear in mind not only the admonition in the contract that the drawings, were not guaranteed, but also the fact that
the drawings themselves, as will be shown, obviously fell far short
of being a complete description of the structural features of the
building to be demolished.
A number of the 43 drawings appear to be a part of the original
plans for the Drexel Building. These drawings.shed considerable
light on many; structural features of the building that were not
readily ascertainable by visual inspection. Nevertheless, they do
not reveal all of the hidden structural conditions that are claimed
by appellant to have slowed down its work. For one thing, the
entire omission of certain salient features, such as an elevation of the
front of the building, makes it questionable whether these drawings
are a complete set of the original ones. For another, they were not
accompanied by the original specifications which, if written in the
customary manner, would have included much structural information
that would not have been repeated in the drawings.
Certain departures from the original plans appear to have been
made during the course of the construction of the building. Thus,
a number of ninth story windows which are indicated in the original
drawings as having arched tops were actually constructed with
flat stone lintels. Again, a whole tier of rooms not indicated in.the
original plans was provided by shortening the length, of the court
between the northwest and northeast wings.
- Illustrations of situations that involved analysis of the. foreseeability of structural
conditions in existing buildings for the purpose of determining whether the contractor
had encountered "changed conditions" are to. be found in Mafair
onstruction Co., Eng.
c &A No. 788 (Aug. 2, 1955); Fine, ng. C &A No. 417 (Dec. 7, 1953 Coleman Ploor
Co., ASBCA No. 831 (Sept. 10, 1951).
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Some time after the construction of the Drexel-Building the lower
portions of the northwest and northeast' wings, were extensively
remodeled. In the former, the lofty banking room was subdivided
horizontally into: three separate stories, and columns, as well as
beams and girders, were introduced 'to support the-two new' floors
added in this process. In the latter, the main stock exchange room
was subdivided horizontally'into two separate stories by converting
the interior gallery into a full floor, and in this process new columns,
beams and girders were likewise introduced. The drawings 'furnished the contractor include two that deal with the remodeling of
the northwest wing, but these give only a rather fragmentary picture
of the changes made. None of the drawings reveals the structural
details of the remodeling in the northeast wing.
Another pertinent consideration in evaluating the information
available to appellant at the time when its bid was submitted' is-that
the drawings could not, in. any event, reasonably be expected to
reveal all of the: physical conditions that might affect the progress
of the demolition. For example, they obviously would ot 'reveal
defects that were due to shoddy workmanship rather than' to faulty
design. Nor would they reveal defects arising, after the building had
been completed, from such causes as wind stresses vibration rain
damage, rust, temperature changes, or ordinary wear and tear.
The extent to which defects of these types should have been anticipated is a matter as to which the drawings' plainly have no; relevance
at all.
The documents submitted by appeflant ;6numerate 'a number of
structural conditions which appellant says it could not' have been
expected to foresee, either on the basis of the drawiigs or on the
basis of its inspection of the building. These conditions are analyzed
seriatim in the following paragraphs:

1. Defective connections in ironwork of ower stories of 'northeast
wing. The plan of 'demolition adopted by appellant and approved
by the National Park Service contemplated that during the period
while the truss-supported stories of the northeast wing were being
removed, the trusses would be temporarily supported by shoring
built up from the columns, girders and beams of' the lower stories.
However, when enough of the interior finish of the building had been
stripped away to reveal the condition of' the ironwork in the lower
stories, various incomplete or faulty conections between the columns;
beams and girders were disclosed. These connections had to be stiff
ened by welding and other measures beforet the work of' shoring
could go ahead. The amount of stiffening required was greater than
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appellant could have reasonably anticipated because, first, the nature
of the ironwork that had been installed in the course of converting
the stock exchange gallery to a full floor was not shown by any of the
drawings, and, second, defects had developed in some of the first,
second and third story ironwork that could be found only by tearing
out the interior finish around each connection.

2i Concealed woodwork in tower tories: of northwest wing. Appellant's plan of demolition contemplated that the temporary shoring
needed in the northwest wing while the truss-supported stories of that
wing were being removed would be built up;, not from the ironwork
installed when the former bank space was remodeled, but from the
roof beams of the old bank building itself. These beams had been
left in place when the Drexel Building was superimposed upon the
bank building in 1888, and occupied- the space that would have
otherwise constituted the fourth floor of the remodeled northwest
wing.. Appellant contends that the work of building the shoring
was delayed by reason of the unexpected discovery of what is described, at one place, as "a concealed through of wood covering the
steel plates spanning the two plate girders supporting the old roof,"
and, at another place, as "wooden superstructure under steel." No
information concerning the presence or absence of woodwork in the
vicinity of the old roof beams was given by the drawings. The
Drexel Building ostensibly was a fireproof structure, and the placing
of woodwork in contact with structural ironwork is contrary to longestablished principles of fireproof construction.

3. Unusually arge stones in the cornices, apital heads, and pilasters. The masonry of the Drexel Building was of a monumental
character that involved the use of large ashlar-cut stones. The cornice
stones, in particular, frequently measured ten feet in their longest
dimension. For the most part, however, these were conditions that
could have been determined in advance of the bidding. The height and
width of each stone were readily ascertainable by visual inspection.
The depth of -the cornice stones could have been ascertained from the
drawings, which indicated that both the attic and the tenth story
cornices were composed of stones than ran through the entire width
of the walls, and that projected outwards to or beyond their centers
of gravity. While the depth of the stones composing the capital heads
and pilasters was not revealed by the drawings, the presence of stones
of unusual depth at many places in the walls, as indicated by the drawings, should have put appellant on notice that the capital heads and
pilasters were apt to be composed of such stones..
4. Absence of cornice stone anchors. The cornice stones were held
in place only by the weight of the courses of masonry above them,
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and were not equipped With anchors or other devices that would
prevent them'from falling once those-courses had been removed. This
condition was: not shown on the drawings and was not ascertainable
by visual inspection. It was not a method of construction that could
reasonably have been anticipated in a building which appeared to
have been constructed in accordance with the highest standards of its
time, and the masonry of which was of such a monumental type as that
found in the Drexel'Building.
I. Flat lintels above ninth story windows. Many of the ninth
story windowsihad flat stone lintels instead of the arched tops indicated
in the drawings. This, however, was a condition which would have
-been obvious upon even a cursory examination of the exterior of the
building.
6. Bolting of ninth story wisndow lintels to -beams. Appellant
attributes much of the delay in demolishing the ninth story to the fact
that the flat window lintels were held in place by I-beams to
which the lintels were bolted. This condition seemingly was not ascertainable by visual inspection and the drawings contained nothing to
suggest that it existed. It was an Lnusual method of construction that
would hardly have been foreseen.
7! Cast iron colinns with two-bolt shelf and two-boZt clip Oonlzec-tions. The drawings indicated that cast iron columns with this type of
colnections were to be found throughout the southwest' and southeast
wings. Hence, weakness of the floors in those wings, insofar as attributable to either the materials of the columns or the design of the connections, was determinable in advance.
8. Friction or gravity connections. The drawings appear to provide for girders bearing on columns or columns bearing on girders,
without the use of bolts or other devices to connect the one to the
other, in certain portions of the building, :otably the top two stoties of
the northwest wing and the top three stories of the 'n'rtheast wing.
Hence, weakness of the floors in those areas, in so far as attributable to
dependence upon friction or gravity as the means of connection of
some.. members of the structural ironiwork 'was determinabl in
advance.
It ddesnot appear that the inspection of the Drexel B uilding which
appellant made before submitting its bid went beyond a visual examination of the surface,.or exposed portions of itsfabilc. Paragraph
1-14 of the specifications, which provided for the inspection, did not
expressly require that bidders tear out'interior finishing, bore into the
walls, or otherwise explore for concealed structural features.. While
this paragraph included a Statement that permission' for opening
various parts of the building to reveal structural conditions" should be
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obtained, from the contracting officer, this statement on its face was
permissive rather than mandatory. The- fair construction of the
paragraph. as:: a: wholes particularly when read in the light of clause
:4 of the General. Provisions, is that it contemplated the making of
*such an inspection, and only such an inspection, as a prudent bidder
-could reasonably be expected to make in the ciremstances here in.volved. Considering the size of the Drexel Building, the massiveness
of its construction, and the variety gf its structural details, the
'Board is persuaded that a structural exploration of the type that would
have been necessary to reveal such hidden conditions as those described
in paragraphs 1, 2, 4 and 6 is more than could reasonably have been
expected of a prudent bidder, and was not required by the contract.
The contracting officer did not particularize, either in his decision
:of January 12, 1956, or in his letter of December 22, 1955, the causes
of delay on which the 60-day extension allowed by that letter was
predicated.. However, i an affidavit dated May 2, 1956, the con'tracting.:officer related the 60-day extension to the portion of the
demolition job which'involved the preparations for removal of the
trusses in the northeast and northwest wings, that is, to the portion of
the job which was slowed down by the conditiohs described above in

paragraphs 1 and 2.12
* The Board coulsiders' that the conditions described in these paragraphs constituted.unknown physical conditions, of an unusual na-tire,:that differbd materially from-those ordinarily encountered and
-generally recognized as inhering in work of the character provided for
in the contract, and that the contracting officer wag right in granting
-an extension of. time. with respect to the work affected by them. The
The relevant portion of the affidavit reads as follows:- "The six month period btween early July and early December, 1955, embraced
the period wherein the basic and significant preparation for and accomplishment
of demolition work nvolving these trusses took place. Inspections conducted
by the Contracting Officer and his representatives of this work, particularly
relating .to preparatory measures exercised, such as shoring, indicated that the
Chief Engineer and Superintendent for the Contractor employed unusually
careful and. thorough measures for dealing with this hazardous phase of the
work. Recognition of this was taken into account by the Contracting Officer in
'granting the sixty-days extension on December 22, 1955, in response to the Contractor's request of December 9, 1955. While an exact computation of the additional time.used by the Contractor's representative to deal with this problem in
the manner stated; was considered not to be' determinable, it was the judgment
and conclusion of the Contracting Officer, in accordance with Section 5 (a) of
the General Provisions of the contract, that the unusual precautionary and
thorough measures employed provided a condition f safety and-security which
not' only waf in the interest of the Government, but required additiofial' time
on the part of the Contrpctor to execute.
It was 'the judgment of the Contractonths period involving the significant
icer that, within the total six
ing
phase of this woik related to the 'A frame trusses, sixty days w asa fair estimate
:of. the additional time utilized by the Contractor's representative to perform
the work in the careful and secure manner observed and described."'
.:i :
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period of 60 days allowed by the coitracting officer is only three days
shorter than the period of nine weeks which appellant avers to have
been the aiount of tiie lost i connection with the preparations for
dismantling the trlusses.. Since the record contains no proof which
would warrant the Board; in finding that the time lost by reason of
these conditions was either greater or less than 60 days, the decision
of Lhe contracting officer as to this facet of the case must stand.
:With respbet tow the c~oiditions described in paragraphs 3, 4 5 and
6, the gravanen of appallait's complaint is that the size of te stones,
and the modes by which they were held in place, delayed the demolition operations by collpelling extensive shoring of the cornices .and
lintels, cautious andcl tedious removal of the individual stones from the
valls, splitting of the. larger ones into pieces, and dependence upon
manpower rather than machinery. With respect to the conditions
described in paragraphs 7 and 8, appellant contends that the weakness
of the floors attributable to these conditions further delayed the demolition operations by necessitating reinforcement of the floors with
planking in order to carry the weight of the stones, and by- precluding
the use of niachilery.D
The Board considers that conditions 3 5, 7 and 8 were foreseeable
ones hnd do not justify an extension ofltime., It considers on the
other hand, that conditions 4 and 6 were unknown physical conditions,
of an unusual nature, that di-ffered materially from those ordinarily
encountered and generally recognized as inhering in work of the
character provided for in the contract, and do justify an extension of
time. Inasmuch as the contracting officer has particularized the 60day extensionf as having been granted on account of the portion of
the job that involved conditions 1 and 2, it follows that appellant is
-now entitled to a further extension, commensurate with the delays
encountered on account of conditions 4 and 6."3
The diays attributable to these two conditions were, however, concurrent with others which are not excusable. It. seems clear that a
"'Both the specification provisions and the factual situation involved in the present
case are similar in many respects to those involved in Bryne &Forward v. United States,
85 Ct. C. 536 (1937), a case in which the Court of Claims denied a contractor relief on
account of alleged, unforeseen conditions.-that: delayed the progress of a wrecking job.
There are, however; two essential dissimilarities,, each of which is so: fundamental as to
-pteelulde. the: decision in that case, from being regarded as an, applicable precedent. In
thec first:.place, the contraet there inyolved appears to have contained no "changed conditions". provision comparable to clause 4- of the contract here involved. In the second
Piace the. coultc'did not have before it in that case the question of whether the 6ontractor
-was-:entitied to an extension of time for delays that were the direct result of the alleged
unforeseen conditions, since an extension of time., equivalent to those delays had already
beni granted administratively,.-but, rather had before it the issues of whether the con.tractor was-entitled to ean; extension of time for delays that were only remotely and inditectly conected-ith the .nforeseen conditions, -.
and to an allowance of money damages
for the increased expenses that had been incurred as a result of those conditions, neither
-of which issues are raised by the present appeal.
:
-
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substantial part of the slowing down of the masonry removal work was
due to. appellant's own failure to estimate correctly the difficulties
inherent in the demolition of a building that possessed the known or
expectable characteristics of the Drexel Building, and to put on the
job enough skilled personnel to overcome those difficulties. Thus,
appellant's chief engineer reported to appellant's president during
the progress of the work that one reason why it had been slowed down
was because of a lack of workmen and. foremen who could handle a
job of this type without constant immediate supervision by the chief
engineer. He said:
Various times I have tried to augment the crew by increasing the number. and
working at various points. The drawback is that the men available are not
experienced enough to know what is safe and what is unsafe. That is, men, who
can work on a wall. (I have had four foremen who have been sent to me, thus
far only one is of any account. They must be watched at alli times. In .plain
words, their experience runs along a structural concrete ob that can be pounded
to pieces leaving-a steel skeleton still standing. This does not include our new
man *
.)

Under thel contract it was appellant's responsibility to solve the
technical problems incident to the demolition .ot the build-ing, even'
though they may halve been of a novel haracter, and to provide competent foremen and workmen in sufficient numbers to complete the
job, barring unforeseeable conditions or events, within the'270' days
specified in the contract. It cannot excuse its failure to perform on
time merely on the ground that it did not have enough employees with
the'requisite amount of "know-how" to do the job it had -contracted
to dol14 Yet,,'at the same time, the record does not bear out the contention of the Government that this deficiency was the sole cause .of the
-delays.
Because of the concurrent nature of the various causes of. delay. it
would be impossible to make a precise determination of the amount of
time lost on account of conditions 4 and 6. However, the evidence of
record is sufficient to admit of the amount being approximated with
enough certainty to meet the standards of proof that have been
judicially approved in comparable situations.1 5
:
Carnegie Steel Co. v. United States, 240 U. S. '156 (1916); Poloron Products, Inc. '.
Cr
United tates, 126 Ct. Cl. 816, 826-28 (1953)'; S. J. Groves d Sons: Go., 62I. D. 145
(1955),; Triangle Glove o., Inc., ASBCA No. 544 (May 31, 1960); see Pelton. Water
Wheel Co., 62 I. D. 385, 392-93 (1955) ; John Andresea'd Co., Inc., ASBCA No.-633 (Dec.
1 1950). In Triangle Glove Co., Inc., supra, it was said that: "In entering into ateontract
with the Government the contracting party is presumed to possess the know-how and
the facilities to complete the contract subject only to relief from performance because of
unforeseeable conditions which may arise.";
'John A. Johnson Contracting Corp. v. United States, 132 Ct. Cl. 645, 689-97 (1955)
Chaiender v. United States, 127 Ct. Cl. 657, 64-66 (1954)'; Shepherd v. United States,
125 Ct. Cl. 724, 738-40 (1953); see Lincoln Idustries, Inc., ASBCA' No. 334 (March 15,
1961).
-
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From the photographs and data submitted by the parties, it appears
that removal of the coping stones of the parapet began on or about
May 13, 1955, and that demolition of the ninth story was completed
on or about October 31, 1955. During this period of 171 days those
portions of the building that involved the most difficult problems of
masonry removal, such as the attic and tenth story cornices and the
ninth story window lintels, were demolished. Any masonry removal
delays, due to unforeseeable circumstances, that were subsequently
encountered would appear to have been substantially concurrent with'
the delays on account of which the 60-day extension was granted. The
171 days included, moreover, 10 that are allowed for elsewhere.'
Of
the remaining 161 days, substantial portions would necessarily have
been consumed in dismantling the attic and the two stories beneath
it even under optimum circumstances; other portions were unnecessarily lost by reason of conditions 3, 5, and 8 and by reason of the
insufficient crew employed; and still others ere partially concurrent
with the delays allowed for by the 60-day extension. Combined, these
factors account, in the judgment of the Board, for at least two-thirds of
the tiine consumied during the 161 days in question. In the light of
the foregoing, and on the record as a whole, the Board finds that 50
calendar days is a fair approximation of the delays attributable to
conditions 4 and 6,. and that appellant, accordingly, is entitled to an
extension of time on account of those delays in the amount of 50
calendar days.
; - iII
--

Safety

Conditions

A further major consideration urged by appellant in support of its
request for a four months' extension of time is that progress on the: job
was retarded by reason of the need for exercising the utmost in safety
precautions to avoid injuring adjacent historic buildings and users of
adjacent streets. ' Three sides of the Drexel Building abutted imiediately, on public streets, two of which were subject to constant
heavy travel. Directly across one of these streets were the Old City
Hall and American Philosophical Society buildings, both structures
of national historic significance. The fourth side of the building
abutted on a narrow, court, directly across which was a third structure
of national historic significance, the Old Custom House or Second
Bank of the United States building. All three of these edifices form
part of the Independence National Historical Park Project, advance6

These 10 days are covered by the: extensions of time allowed by the contracting officer
on account of a labor strike :and hurricane Ione."
4322357-2
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mont of which was the purpose motivating demolition of the Drexel
Building.
Indevelo-i g this consideratidn appellant states that the demolition
work proceeded slowly because hand labor,: rather than machinery,
had to be used in order to minimize the danger that sections of the
walls might fall into the streets or upon the historic buildings. CAt
places appellant implies that-the decision to use hand labor was a
voluntary one, brought about by appellant's own recogiiition of the
need for protective measures. On the other hand, appellant also urges
tiat the use of hand labor was required of it by superior authority,
stating in its affidavit of April 21, 1956, that:

Roy Ridge, Chief of the Bureau of Building Inspection of the City of Philadelphia, who is familiar with the construction of the Drexel Building, made an
inspection of the building and the method' being used by your petitioner to demolish the building and instructed us that we were POSITIVELY NOT TO USE MAcfIN-

Ey, but only manual labor in all our efforts above the fifth floor, because it was
his considered opinion that the floors were not sturdy enough to stand a live load.

A reading of the contract makes it plain beyond question that the
safeguarding of the historic structures in particular, and of persons
and property in general, was one of the prile requirements to which
all of appellant's operations were expected-to conform. The specifications were prefaced by an "Introduction," which read as follows:
This building which is to be demolished is within the area known as Independence National Historical Park Project. On the west side of Fifth :Street
are the Old City Hall and .American Philosophical Society buildings. .To the
east, separated by a narrow court, is the Old Custom House. These buildings
must be protected from any possible defacing and structural damage.

Paragraph 5-01 of the specificationd, which defined the scope of the
work to be done, commenced with this statement:
The Drexel Building is in. close proximity to several historic structures: the
Old City Hall. and Philosophical Buildings on the west side of Fifth Street, and

the Old.Custom.House separated from it by a narrow court on the, east. Every
precaution shall be taken to prevent any damage to these buildings. Any damage to these buildings shall be repaired under the supervision of and to the satis-

faction of the Contracting Officer, in accordance with Section III, paragraph 3-06,
Restoration.iC

'Paragraph 1-17 of the specifications further provided that:
The Contractor shall be. responsible for the safety of his employees, plant, and
material, and for any' injuryor damage done to or by them from any source or
&iuse. 'He shall save and'hold the United States free from all claims for damI7This provision was tied into the body of 'the specifications by the-following statement
in paragraph 4-01: "Aittentioh is invited to, the' Introductiou which concerns thep'rtection and preservation of the important historic structures adjoining the site of operations 9
ihe' relevant portion of paragraph 3-06 wa as follows: 'The Contractor will: b& required to repair at his own expense, all dmage' donet Government and brivate property
by or because of his work under the contract."
'
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ages to any and all persons and (or) property arising from the execution of
the work covered by these specifications.
The Contractor shall uake good at his own expense all damage to any property
of the United States arising from his operations under these specifications, or
from the fault or neglect of any of his employees.

The contract also contained certain pecific limitations upon the
manner in which the building might be dismantled Subparagraphs
'G, H and J of-paragr'aph 5-04 declared:
G. Masonry walls shall be demolished in small sections (unless other means
of demolition shall have first been approved by the Contracting Officer), as no
piece larger than one (1) square foot in area and six (6) inches thick wilLbe permnitted in the backfilling of the subsurface spaces.
H. No portions of walls above the elevation of the first floor and located
immediately adjacent and parallel to Chestnut, Fifth and Library Streets and
,Custom. House Court shall be "thrown," but shall be barred loose and demolished
piecemeal.
J. Window and door frames shall not be removed until the demolition work
shall have progressed to their elevation in the walls.

Paragraph 1-10 provided that:
The Contractor shall so conduct his operations as not to interfere with the
ordinary use of the streets, sidewalks, and other utilities.

While these specific limitations would not, of their own force, have
entirely precluded the tilization of machinery for demolition pirposes, nevertheless, as a practical matter, they limited the opportuni-ties forits profitable employment.
Finally,- the contract- m
iade it very clear that appellant would have
to abide by all lawfully-imposed municipal restrictions upon the
manner in which the work might be done. Subparagraphs A, B and
E of paragraph 5-02 were as follows:
A. This demolition and removal shall be prosecuted in strict accordance
with the covenants, terms, and conditions in this contract, as well as with all
rules, regulations, codes, and laws, -both,State and municipal, which govern such
operations.
'
B.- BRfore proceeding With-this contract, the Contractor shall secure all necessary permits for the prosecution of the work at hand, and any' fees necessary
for such permits shall be paid by the Contractor.
-V
*

*'

'"

:e

*

*

-

e
*e

'-
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-

- W. All operations under this' contract pertaining to the demolition of buildings, removal of materials and equipment, backiing, etc., shall conform to all
'rules and regulations, both State and municipal.

In yiew tof the foregoing express provisions of the contract, the
Board, considers -that the need for taking safety precautions, on account of the close proximity of the Drexel Building to important
historic structures and heavily traveled thoroughfares, was not in and
'of itself an exusabfe cause of delay. -d 6r like easons,, the Board
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considers that the ban upon the use of machinery above the fifth floor,.
imposed by the Chief of the Bureau of Building Inspection of the
City of Philadelphia and predicated upon the weakness of the floors,,
was not in and of itself an excusable cause of delay.
In so far as either the-need for safety precautions or the inunieipally-imposed.ban upon the use of machinery may have been dueto unforseeable structural conditions, the Board has made allowancefor the taking of those precautions and the effects of, that ban, in
determining the duration of the extension of time to which appellant
is entitled by reason 6of the unforeseeable structural conditions'themselves. Except to :the extent so allowed for, there is no merit to theclaim for an extension of time because of the utilization of hand labor,.
irrespective of whether such utilization was voluntary or compelled by
the Cty authorities.
Other Conditions
The notice of appeal includes allegations that time was Dilsb lost;
by eason of the four conditions discussed below.
1. Change in outrigg&r conistruction. Five wofking days are: alleged to have been lost because representatives of the National Park
Service ordered appellant to change the location of an outrigge, ;'forsafety purposes not previously' disclosed," by moving the outrigger
from the eighth to the ninth story of the building. The Government-;
'contends that appellant had been duly instructed to place the outrigge at the ninth story' level before work on it had been begun.
An extension of time on account of the change in the location of
the outrigger may not be allowed by the Board ld 'at least two,
reasons. First, appellant has submitted no proof to; show that the
initial placement of the outrigger at the eight story level was proper
or, if improper, was due to a mistake made by representatives of the,
Government. Second, this ground for a time extension was not presented to or passed upon by the coptracting officers in conneptioA, witht
the decision appealed from, and, therefore, is beyond, the ridction
of the Board to consider on the present record.""
2. Labor strike. On or about June 28, 1955, appellant requested
the contracting officer to' grant an extension of time because of' a strike
affecting the demolition job; and on or about'July 8, 95' the con
tractii' officer granted an extension of time on account f the'stfike..
The extension appears to have encompassed a period oaf nine days,.
beginning on June 28 and ending bn July 6, and the contracting offiTrban P
U
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cer states that an inspection of the work on July 7 revealed that a
normal work program was again in process. 2 0 On the other hand,
appellant claims that 27 days were lost as a direct result of the strike.
The'burden of proving that the strike delayed the progress of the
-work for a longer period, than that allowed by the contracting ofi cer
is a burden that rested upon appellant. This-burden it has not borne,
for no evidence at all has been submitted to the Board with respect
to the question here at issue... Moreover if the strike actually began
on June 28 and if work was actually resumed with a normal. crew on
July 7, it would seem that nine days was the proper period. It follows
that the claim for a further extension of time on account of the strike
i
must be denied.
3. Oppressive heat. Twenty-three working days are alleged to have
been lost during the summer of 1955 because of the refusal of appellant's men to work on the roof of the building, in the direct rays of the
sun, on days when oppressive heat prevailed. In support of this contention appellant submitted a tabulation of official weather data showing that in the summer of 1955, up to August 3, temperatures of 90
degrees and over were recorded in the Philadelphia area on 23 days,
including one day on which the temperature reached 100 degrees.
The answer of the Government; to this line of argument is that the
oppressive heat encountered did not exceed the average weather conditions' reasonably to be expected in Philadelphia during the summertime, and, therefore, should have been' foreseen.
The causes of delay enumerated in paragraph (c) of clause 5 include
"unusually severe weather.'' It is well settled, however, that this
term does not include any and all weather which prevents work under
a contract, but means only weather surpassing in severity the weather
usually encountered or reasonably to be expected in the particular
locality during the time of year involved.2 In the instant case appellant has submitted no evidence to show that the 23 days when the
temperature reached 90 degrees or over were more than the number
'of such days experienced during an average Philadelphia summer,
or that the heat on those days was more oppressive than reasonably
could have been expected in the light of the weather conditions usually
prevailing in Philadelphia at that time of the year. Hence the claim
for an extension of time on account of oppressive heat must be denied
for want of proof.
20The record does not contain the document by which the extension was allowed, and
the statements made concerning its duration are conflicting While the most logical assumption from the record is that the extension was for 9 days, it is possible that it may
have been for 10 or 11. The comments and directions in this opinion are not ntended to
deny appellant the benefit of the additional one or two days, if, in fact, they were included
in the extension allowed by the contracting officer.
2L Jeneckes', 62 I. D. 449 (1955), and authorities there cited.
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4. Hurricane "'Ione." In Septeinber, 1955, progress of the work
was delayed by the major storm' known as hurricane- "lone." The
contracting officer granted an extension of one day to cover the time
lost by reason of this storm. -Appellant claims that six working days
were actually ost and should have been allowed.;
With respect to this claim, as in the case of some of the preceding
ones, appellant has made no attempt to prove facts that would justify
allowance of the requested relief. Its mere assetion that the time
lost by reason of-hhrricate "lone" was greater than the time' allw6ed
by the contracting officer is not eough. Appellant had the burden of
proving that the contracting officer erred in determining the extent
to which the progress of the demolition job was delayed by the storm.
As it has not borne this burden, its claim for an additional extension
of time onhaccount of hurricane "lone" is denied.
CONCLUSION
Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the; Secretary of the Interior (sec. 24, Order No;,
2509, as-amended; 19 F. R. 9428), the contracting officer is directed to
issue an appropriate order extending the-time for performance of the
contract by. 50 calendar days, in addition to the extensions of time
otherwise allowed by him, and the decision of the contracting officer
denying the claim, for a four months' extension of. time, as modified
by the foregoing direction, is affirmed.
*

.

D

::

[HERBERT J. SLAUGHTER, Menber.

I concur:

THEODORE H. HAAS, Chairman.
Mr. Seaglo, dissenting:
I cannot for many reasons agree with the decision of the majority
'f the Board, in so far as it allows the appellant an extension of time
of 50 days by reason of the discovery of "changed conditions" in the
demolition of the Drexel Building. Indeed, it seems to me that the
majority has gone to extra6rdinary lengths to afford relief to the contractor from lthe assessment of liquidated damages ill this case, and
I. believe that its action will tend to comipromise and undermine not
only the substantive principles, but also the basic requirements of procedure and proof that should govern in such cases.
The majority opinion does not.reflect adequately the- realities of the
record before tle Board.. The fact is that the appellant has not sought
relief either from the. contracting officer or the Board under the
"changed conditions" clause (clause 4) .of the General Provisions of the
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contract. It invoked rather the "delays-damages" clause (clause 5) of
these piovisions.' Responding to the importunities of the contractor,
the contracting officer granted an extension of time of 60 days for the
completion of the work to satisfy its demand for a six months' ettension of time.2 It is not without significance that the contracting officer
did not originally give any reason for his action. In: fact, the extension
of time was granted by him for a reason which was hardly proper under
the express terms of the contract. At the conference of March 27,
1956, before the Board, the contracting officer mnade this quite clear
when he stated that he had given the contractor the 60 days as matter
of grace," and to forestall it from "closing down the job."
Subsequently, the contracting officer was asked to file an affidavit, and in this
document he sought to supply an aura of propriety for his action by
stating that the extension of time had been granted as a sort of reward
for doing the shoring in an exceptionally careful and thorough manner
But whether the extension of time was a matter of grace or a reward,
it had no proper basis in the delays-damages clause. Indeed, the inapplicability of the clause is recognized in the majority opinion,
although in a manner that is both odd and obscure. The majority
has been compelled to hold, as is obvious, that the "delays-damagbs"
clause, which provides that a contractor "shall not be charged with
liquidated or actual damages * * * because of any delays in the collpletion of the work due to unforeseeablecauses beyond the control and
without the fault or negligence of the Contractor * * * refers to
events in the future, and cannot, therefore, encompass conditions already in existence at the time the contract was made. Instead of
denying. relief on this grolmd-indeed the Board might have even
canceled the extension of time of 60 days granted by the contractinofficer 4 -the majority has proceeded on its own initiative to perform
plastic surgery on the appellant's case, and has transformed it from
a request for the cancellation of liquidated damages based on the
'a

'Thus, in its letter of December 9, 1955, the appellant stated in the first numbered paragraph thereof: "The contract calls for the completion, on or before January 4, 195.6, but
provides for extensions as shall be granted in accordance with the General Provisions
(Article 5th of said contract), which states that the contractor shall not be charged with.
liquidated or actual damages because of any delays in the completion of the work due
to unforeseeable causes beyond the control and without the fault of the contractor, etc."
After citing "a few unforeseeable conditions encountered," the appellant reiterated: "The
above specific illustrations are just a few of the many unforeseeable causes and conditions
found which were beyond our control, totally unexpected and without any fault or negligence on our part."
2 This demand was made by the appellant while the work was still in progress; and
before it even knew, therefore, bow long a tine would be required to complete it.
3 See Transcript of the Conferenee, pp. 10 and 11.
.
t
4In the appeal of JTeeckes', 62 I. D. 449, 453 (1955), the Board held that "an appeal
opens up the entire record, and that it may, therefore, disailow -an eitension of time
granted by a contracting officer."
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"delays-damages7 clause into a claim for an extension of time by way
of equitable adjustment under the "changed conditions' clause.
To be sure, the Board has recognized in a dictum that it "is not
necessarily precluded from deciding a claim upon a theory not advanced by the parties," if the theory is consistent with the facts of
record.5 But, surely, this should be done with extreme caution, and
it is hardly proper in a case in which the record is unsatisfactory, the
applicable legal principles are at best doubtful, and the consequence
may be that a foundation will be laid for a claim to additional compensation from the Government, although the Government has not had
an opportunity to be heard.
The majority is aware that there is a procedural obstacle to the
application of the "changed conditions" clause in this case. I cannot agree, however, that this obstacle, which is formidable, has been
overcome. It does not help matters at all to point out that there is a
"marked parallelism" between the procedural requirements of the
"changed conditions" and the "delays-damages"' clauses of the contract. As a matter of fact, the procedural requirements are somewhat
different, since the "changed conditions" clause requires the contracting officer to be notified promptly before the conditions are disturbed
while the "delays-damages" clause requires that the contracting officer be notified of a cause of delay within ten days of its occurrence.
In any event, the nature of each of two parallel lines is in no wise affected by the fact that they are parallel. The two real questions-if
there can be said to be any real questions in this rather nebulous aspect
of the case-are whether the required notice of either the occurrence
of unforeseeable causes of delay or of the discovery of changed conditions was in fact given, and whether notice in the one case and the
action of the contracting officer with respect to the notice can be carried over from the one situation to the other.
So far as the first question is concerned, it is an undoubted fact,
rather than a mere assumption "for the sake of argument" that the appellant did not notify the contracting officer either promptly or
within ten days of either the occurrence of unforeseeable causes of
delay or of the discovery of changed conditions.. It is apparent from
the appellant's letter of November 15, 1955, that this was its fist
request for an extension of time based on difficulties in the demolition
of the building, and it is clear that the date of the letter is many
months after the work of demolition had begun. Thus,. the appellant
stated in the opening paragraph of the letter:
See Paul . HeZrnik Company (on request for reconsideration), 6 I. D. 363, 865-66
(1956). In this case, however, the theory upon which the case was decided was actually
advanced by the parties.
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We find that, after several months of operations, our estimated time to demolish
this building is short of the time required to complete the job due to the fact
that this building was one of the first attempts at "Skyscraper" construction incorporating the use of masonry walls throughout.

And if there is any earlier letter, the Board could easily have ascertained whether this is so by addressing an inquiry to the contracting
officers. As, under the terms of the contract, any notice had to be
given, in writing, moreover, any oral notice would have to be disregarded.
Having disposed of the notice requirements by exempting the appellant from proving that they were in fact given, the majority
theorizes that they were in fact waived by the contracting officer "by
actually allowing an extension of 60 days, out of the six months originally requested." Now, it is undoubtedly true that it has been held
that a contracting officer waives notice or protest requirements by
considering a claim on the merits but in the very case cited in the majority opinion, namely ArundeZ Corporationv. United States, 96 Ct.
Cl. '77, the Court of Claims made it clear that the rule is not mechanical but subject to important qualifications. The court, after stating
the general rule of waiver, added "but, of course, a waiver cannot be
implied if there is an express statement that the provision for protest
is not being waived, or if there were other facts in the case to rebut
the implication of a waiver arising from the consideration of the
claims on the merits." Applying this doctrine, this Board has held
that a protest requirement was not waived by the contracting officer
when'he merely expressed an opinion on a question of law involved
in the claim;7 or when the contracting officer expressed an opinion
on the merits at a time when he was under the impression that the claim
had been withdrawn ;8 or-most significantly of all for present purposes-when the contracting officer had made no comment at all on
the particular claim.X
This is, indeed, the hub of the present case. A waiver cannot be
extracted out of silence. By speaking of the notice requirements in
the'plural, and of the contractor's claim for a four months' extension
of time in the singular, the majority opinion creates the impression
that what is involved is a single claim which the contracting officer
considered on the merits but granted only in part, thus waiving the'
Section 4.6 (c) of the Board's regulations
data material to the appeali be included by

requires that the "correspondence and other
the contracting officer in the appeal file but
the record shows that certain letters relating to extensions of time have not been included.
7 R. P. Shea Company,62 I. D. 456, 462 (1955).
eJ. D. Armstrong Co., Inc., 63 I. D. 289, 317 (1956) .
v Carl W. Pastor, IBCA-81 (Dec. 27, 1956).
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procedural requirement. Actually, the appellant's claim for an extension of time was based. on diverse claims, which involved not only
various structural conditions. but also the location of the site of the
building, and various abnormal weather conditions. The contracting
officer did not consider any of these claims on the merits in his original
decision. Indeed, even the 60 days' extension. of time which he granted
was not, as has already been pointed out, based upon a true consideration of the merits. It was only when the stage of proof, was reached
after the appeal had been received by the Board that the contracting
officer made any comments at all on the various claims of the contractor in an affidavit iled with the Board in reply to the appellant's
affidavit. In this affidavit the general procedure of the contracting
officer was to reject the appellant's claims by citing some provision of
the specifications which, in his opinion, constituted a bar to their
consideration. These comments amount, of course, only to expressions
of opinion on questions of law. Even if they are to be regarded as
amendments to his original decision, the fact remains that the allowance, of one of the, contractor's claims was not a waiver on the merits
with respect to the other claims.10
If I am correct in insisting that a waiver cannot be implied from the
silence of the contracting officer in considering the claims of the contractor based on the "delays-damages" clause, the transformation
of the claims into ones based on the "changed conditions" clause,
makes the silence even more intense. It is this silence that lends such
an air of unreality to the discussion of the procedural problem in
the majority opinion. How could the contracting officer, or the
Department Counsel, or any other representative of the Government
make any assertion that the required notice was or was not timely
given, or waived with respect to a claim that was never advanced?
It may be incongruous, indeed, as the majority says, to reject for
want of proof of compliance a claim as to which the Government has
not asked that compliance be proved, in a case in which the nature of
the claim has not been altered. But surely it is even more incongruous
to assume compliance or waiver with respect to a claim that was never
argued, and to allow a claim of which the Governmuent was never
aware..
As a matter of fact, while this incongruity is not openly ackiowledged in the majority opinion, it is really there, for how otherwise
cn there be explained the determined efiort made in the opinion to
make it appear that the "changed conditions" clause and the "delaysdamages" clause are a pair of Siamese twins'? We have already been
See PorcelainProducts, Inc., CA-144 (Jan. 16, 1952).

143]

0

APPEAL Of CENTRAL WRECKING
March 29, 1957

OP.

171

told about "the. marked parallelism between their -procedural requirements," but it seems that the arallelism is no less mauked in
their substantive requirements. Under both of these clauses, we are
further told, "one essential factor in determining whether a particular
condition or event justifies an extension of time is the unforeseeability
of that condition or event at the time the contract was made. '
And,
again, we are told: "Under neither clause, however, would appellant
be entitled to an extension of time on account of conditions that in the
exercise of ordinary prudence should reasonably have been anticipated." Even assuming that foreseeability is an identical factor in the
interpretation of both clauses, there are other factors in each of the
clauses that are not identical. A cause of delay under the "delaysdamages" clause must be not only "unforeseeable" but also "beyond the
control" and "without the fault or negligence of the contractor."
Totally different types of "changed conditions" are envisaged in the
two subdivisions of the clause so denominated.' 2 In the first sub*division, which refers to "subsurface or latent physical conditions at
the site differing materially from those indicated in this, contract,"
the concept of foreseeability plays no part, and it is necessary to show
merely that the conditions encountered were incompatible with the
terms of the-specifications-a condition so seldom encountered that
*cases falling in this category are rare. In the second subdivision, the
provisions of the specifications are- still a factor in determining
whether a changed condition has been encountered but only in relation
to the specific criteria laid down therein. The concept of foreseeability does enter into the problem of determining whether the conditions discovered can be said to be "unknown" or "unusual," and the
contractor is not responsible for conditions that could not have reasonably been anticipated but the burden of proof in, establishing this
is obviouslyv a heavy one, since the contractor must show that theconditions are such that they differ materially "from those ordinarily encountered and generally recognized" as inheriig in the work. The
burden of proof is heavy because of the-pDresence of the element of general recognition. In other words, the contractor must CShow not only
nThis proposition is supposed to be established by the high authority of the Supreme
Court of the United States in rendering its decision in United States V. Brooks-Oallawy
Vo., 318 U. S. 120 (1943). But the "changed conditions" clause is not discussed or even
mentioned in this decision. As for the decisions of the Board cited in footnote 6 of the
majority opinion, the concept of foreseeability is discussed only in connection with the
definition of the adjective "unknown" in the "changed conditions" clause.
12 The term "changed conditions" is. really a misnoimer. Tb
clause is an example of
the prerogative exercised by Alice in Wonderland to give words any
eaning she chose.
As the conditions encountered remain the same fron the day of biddingto the day they
are discovered, they have not really changed. The term "unanticipated conditions" would
be a far happier one.
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that he himself would regard the condition as unusual but that they
would be generally so regarded in the industry, and this can adequately be established only by expert testimony. Moreover, the
criteria for determining whether an event is foreseeable in the future,
which is what is contemplated in the "delays-damages" clause, are
not necessarily the same as those for determining whether a condition
already in existence will be encountered as provided in the "`changed
conditions" clause. And, even more significantly, the test of reasonability plays no part in the application of the "delays-damages"
clause. If an event is in fact foreseeable, it makes no difference that
it could not reasonably have been anticipated."
l
As clauses 4 and of the contract are not identical, and the methods
of proving claims under each of the clauses are different, tle satisfaction of the procedural and substantive requirements of one of the
clauses would in nowise help theother. The Board has held that it
will not consider a claim which is made for the first time on appeal.'4 '
In the ptesent case, however, the majority has considered and decided
in favor of the contractor a claim which the contractor itself has not
even advanced! It is obvious that the purpose of this maneuver is
simply to circumvent and nullify the basic limitation of the "delaysdamiages" clause, the operation of which is confined to future causes.
What makes the present case even more unique is that the majority
has employed the "changed conditions" clause to afford relief to a
contractor against the imposition of liquidated damages, although
the contractor is not claiming any additional compensation for what
must have been six months' extra work if the majority is correct in
its decision, and although the contractor has already executed a final
payment voucher. I know of no case in which a contractor has ever
been so generous towards the Government, or in which a board of
appeals has ever been so generous towards a contractor. I doubt,,
however, that the terms of the contract sanction such generosity.
13This is clearly established by the drafting history:of clause 5 of the "General Provisions" for construction contracts (Standard Form 23A, March 1953). It was proposed
by some agencies that the concept of foreseeability be ameliorated by substituting for the
language in the "delays-damages" clause, referring -to "unforeseeable causes beyond the
control and without the fault or negligence of the Contractor" the phrase "which could
not reasonably be anticipated." The minutes of the drafting subcommittee stated: "It
was intended by the subcommittee that this would be less strict on the contractor,. since he
would only be responsible for those things. which could reasonably be foreseen, whereas
now he. is required to be responsible for all things that can be foreseen, whether within
reason or not." . The proposal was, however, rejected..
ee minutes of meetings of April

S and 22, 949.
*14
Ela onstction co., 63 I. D. 378(1958); and Urban Plnmbnp

Hetfag Co., 63
I. D. 381 (195G). To the same effect is Samuel N. Zarpas, 61 t D. 386, 83S (1954), deeided by the Solicitor of this. Department, who also rejected the claim because of the contractor's failure to satisfy the notice requirement of the. contract in advancing an excusable cause of delay.
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Clause 4, tile "changed conditions" clause of the contract, provides,
to be sure, that if the contracting officer finds that changed con.ditions exist, and these "cause an increase or decrease in the cost of,
or the time required for, performance of the contract, an equitable
adjustment shall be made and the contract modified in writing accordingly." While this language would seem to permit an adjustment in the time or the cost of performance, I doubt that an increase
solely in the time of performance can be granted by the contracting
Officer unless he also finds that an increase in the costs of performance
has occurr7ed. The "changed conditions" clause seems to be based
upon a rather perfectionist view of human nature, for it actually
seems to contemplate that a contractor will discover and report conditions of. performance actually more favorable than those he expected
to encounter.": In such .a case, the Government would obtain a reduction in the contract price and the time of performance would be
shortened; In other words, it is contemplated that an increase in
the time of performance shall go only with an increase in the cost of
performance, and that a: decrease' in the -time of- performance shall
go only with a decrease in the cost of performance. So far as I am
aware there is no. case in which a contractor has obtained an extension
of the time of performance,. without also showing that performance
had also been more expensive. Certainly the contractor in this case
has offered no. such. proof, and this fact alone impugns the very .foundations of its case. Moreover, while a contractor can always "waive"
the payment of m oiney due him,. he. cannot increase the scope of the
power of the contracting officer or the Board by such waiver, and -even
if he- could, there could not be a waiver in the present case, since the
contractor has conditioned; the waiver upon an extension of time .of
four additional months and the majority of the Board has granted

only 50 days.
i my view of the requirements of the "changed conditions" clause,
there is no room for. a subsequent claim by the contractor for additional cmpensaonJ for the performance of extra. wrk. However
, See John w. Gaskins: "Changed! Conditions and Misrepresentation of. Subsurface
Materials as Related to Government Construction Contracts", in-.Fordham.Law R,eview,
Vol. XXIV winter, 1955-56),
88,:at 588_89: ",,While.the United. States Court-of.Claims
has frequently had occasion to discussthe clause as an inducement.to bidders..to exclude
such .contingencies froni, their bids, and while this was certainly the intended purpose of
the provision, it would be unwise to overlook the fact that the Government has contended
that. the language of the, clause authorizes,.either -an. increase or a decrease in the contract price, and would,thus.permit. the contracting. officer to reduce the.,contract price
if the conditions encountered were, materially more favorable than those indicated-i;by
the plans and specifications.
From. a. practical standpoint, -however,:,it sould be observed that it is decidedly the exception rather than the rule for the .Goverumentto seek
a reduction of the contract price because of a changed condition."
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such a claim would be barred not by any waiver of the contractor but
by the condition attached to the notice requirement in the "changed
conditions"clause, as follows:
Any claim. of the Contractor for adjustment heleunder shall not be allowed
unless he, has given notice as above required: provided that the Contracting
Officer may, if he determines the facts so justify consider and adjust any such
claima asserted efore: the date of final settlement of the contract. [Italics
supplied.]

As the contractor has executed a final payment voucher, the contract has been settled. It is quite immaterial that the final payment voucher contains no language of release, since a claim not supported by proper notice is barred by the terms of the contract itself.16
kld, of course, any claim for an extension of time would be as
effectively barred as any claim for additional compensation.
I come now to what is from my point of view the wholly academic
question in this case, namely whether there is any satisfactory evidence
that the contractor encountered "unknown physical conditions at the
site, of an unusual nature, 'differing materially from those ordinarily
encountered and generally recognized as inhering in work of the
character provided for in this contract." IrI pass over lightly the longstanding riddles whether this language refers only to naturalphysical
conditions and to subsurface' conditions at the site.' Disregarding
the doubts occasioned by these questions entirely, I can find no satisfactory evidence in the record that any of the conditions encountered
by the contractor in the demolition of the Drexel Building meet the
general tests laid down in the "changed conditions" clause.
I' now 'of no other case wher the Board has afforded relief under
the changed coniditions clause upon a record so bare. An informal conference took'place inthis case but there was no formal hearing; and the
case was, submitted for decision after an exchange of affidavits.2 0 At
15 Although the Armned Services Board, of Contract Appeals no longer applies the general doctrine that it will not consider claims made by the contractor after he has' executed a dial'payment voucher, it hasfdeclined'to consider claims made after the acceptance of final payment in situations in which the contract itself- bars such consideration.
See appeal of Dale R. Beauchamp, ASBCA No. 366 (ebr. 28, 950)i, and other cases there
cited.,
-'it
In view of the nature of the specifications in this case. the irt sbdivision of clause
4 is obviously inapplicable. ,i, : * '
- J'See
George W. 6'ndon Copany'g, 87 I.' D. 59, 543 (1942)': "'Article 4 which provides for changed conditions, relates 'specifically to natural, physical conditions ' *
See ifhe Arundel'orporatiSo v.>nited States,'IO3 Ct. CL 688, 711, cert denied, 826
U. S 72 (1945)
"The second 'part of Aticle 4tcon eowplated unkh6vn subsurface onditiofs-bf' aRntiisiua nature and differing'niaterialiy from those ordinarily encountered
and' generally recognized as inhering in fbe character of work calied f t
*
- 'The stateinent s"i made 'n the Majority! opnion that thhe' t
ard has received' and
considered affldavits fromfiboth parties."
6Atally the appellant and' the contracting offlcer each s6umittedonly' one Affidavit.
'
'' '
'
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the informal conference all the members of the Board attempted:to
get the contractor to supply detaiied evidence in substantiation of it's
claim, 2 ' but the affidavit finally submitted in suppbrt of the contra&
tor'scase merely repeated the general assertions and requests previously contained in the contractor's letters to the contracting officer.)
The fact that these were now put in the form of an ffidavit can d
regarded as adding very little, if anythingto their weight. Indeed,
the afidavit was so ambiguous that the contracting officer was led to
assert in his counter-affidavit, which was also highly argumentative,
that "the Contractor claims to have suffered the-loss of seventeen
weeks' additional time in performuing a project which actually required
only a total, of nine weeks to complete." Moreover, the attitude of
the majority towards the contractor's affidavit is highly eclectic some
assertions being accepted while others are rejected. The majority has
ingeniously put together the contractor's case, not so much from the
affidavits as from the old plans of the Drexel Building furnished to
the contractor and from a group of photographs of the building in
the course of its demolition. Unfortunately, however, the conclusions
reached in the majority opinion with respect to some of the contractor's difficulties are based simply on the contractor's own assertions,
or upon various theories entertained by the majority with respect to
the problems of the wrecking business. Indeed, my colleagues have
laid claim to a degree of. expertness in this field which one would
not 'ordinarily associate with their profession, and this assumed expertness has been employed to establish the elements of 'general recognition which could not be supplied by the contractor's own assertions. Even more remarkably, my colleagues have chosen to disregard
almost entirely whatever testimony there is on the other side that-is
contained in 'the uncontradicted statements made by the Government's
resident architect and contracting officer at the informal conference
before the Board, as hereinafter set forth.
Basically, I have. two difficulties in accepting the, majority's application;-of the "changed conditions" clause. The first is that a contract
for the demolition. of a building has been treated as 'if -it were a contract for the.construc'tin of a building. But, although the contract
is on the standard form for' construction contracts, it s., so to speak,>
a destruction contract. The construction of a building is a Blanned
and orderly process, every principal phase of which is governed by
detailed specifications and drawings. The demolition of a building
is, on the other, hand, a -process which is not ordinarily described jn
21See Transcript of conference, pp. 1,8, 23, 24.
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any great detail, since the owner is primarily interested in getting the
building down, and cares little how this is done. Indeed, the owner
would not ordinarily know all the details of the building's construction, for even if he had the original plans, there may have been many
changes in the course of the actual construction, and the structure
may have been further affected by deterioration as a result of the
operation of the forces of nature, which may cause more difficulties
in the process of shoring than any pecularities of construction. In
the demolition of an old building the unexpected must be regarded as
normal. Considering everything, the problems encountered by the
contractor appear not to have been abnormal. 2 2 What the contractor
encountered were not "changed conditions" but the ordinary problems
inherent in demolition, and such problems have never been regarded
as the basis for either extensions of time or additional compensation.
My second basic difficulty, which is perhaps only another phase of
the first, is that I am unable to perceive how in the case of an old
building such as the Drexel Building, which dated from an era which
was long before methods of skyscraper construction had been standardized, and which, therefore, was known to be atypical, the conditions
encountered could be said to be different from those which the contractor could have'expected to encounter. Indeed, at the informal
conference the author of the majority opinion himself pointedly remarked to Mr. Sk anier, the appellant's president: "Generally speaking, you knew this was an old building, put up about three-fourths of
a century ago. You would' expect a method of construction that was
not modern."
If anomalies of construction were to be expected, it seems to me
quite immaterial that some were shown on the drawings, while dthers
were not, or that some were ascertainable by visual inspection while
others were not, especially since as the majority recognizes the drawings were known to be incomplete, and visual inspection showed that
2 Lest I be thought to have fallen into epertism of my own, let me hasten to add that
this theory was actually adumbrated by the resident architect at the informal conference.
Thus he said: "The general problem' in the demolition of a building is to go in and take
it down. You have nothing to caution you * * . I appreciate the fact that during the
demolition there would be certain conditions which would be uncovered which could
notbe 'anticipated
. don't think that 'is unusual at al. I think that is very ormal' in
demolition; * * " (Transcript of conference, pp. 2-3.) Somewhat the same idea was
present also in the mind of the Court of Claims in Bryne &GForward v. United States, 85
Ct. Cl. 536 (1931), when it said: "The defendant was not contracting for the construction
of a dry-dock and' it did not undertake to give complete 'specifications as to the construction of the dry-dock which was to. be removed." In the majority opinion, it is conceded
that the factual situation in the present case is similar in many respects to that'in the
Brone &'Forward case, but its force is not ackiowledged because' of a technical difference
in the contractual provisions. This does not In any way detract, however,- from the
force of the court's dictum.
: "
-23See Transcript of the conference, p. 25.
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there had been departures from the drawings. The fact that there
had been departures from the drawings in some particulars would
constitute a. general warning against any reliance on the drawings.
The contractor, moreover, was not limited to visual inspection, since
under the specifications he was afforded an opportunity not only to
inspect the building from the outside but to open various parts of the
building to reveal structural conditions.24:
The Board has only recently emphasized in "changed conditions"
cases that a contractor cannot claim a condition to be "unknown" when
he has had but has ignored opportunities for obtaining knowledge of
its existence! 5 Apart from the possibility of physical exploration,
the record reveals that there were other sources of information available to the contractor. One of these sources is revealed in the passage
from the contractor's affidavit which is quoted in the majority opinion,
namely "Roy Ridge, Chief of the Bureau of Building Inspection of the
City of Philadelphia, who is familiar with the construction of the
Drexel Building * * 'K" Perhaps an even better source was revealed
at the informal conference by the resident architect.. He identified him
as a Mr. Bashore, who was indeed the person from whom the old set
of plans turned over to the contractor had been obtained and whose
knowledge of the Drexel Building must have been encyclopedic, since
he worked for many years for the firm of architects which had designed
Indeed; I believe that the majority opinion compromises in general
the standards adopted by the Board in the recent Shilling and Arm24 In this connection, my colleagues assert their expertise to conclude that the contractor could not reasonably have been expected to make a structural exploration of a
building of the massive type of the Drexel Building. Unfortunately, I do not know enough
about the wrecking business to be able to determine whether they are right or wrong. In
the absence of evidence to the contrary, I think, however, that the Board should not assume that a provision of the specifications was wholly impractical. I do know that at
the informal conference, both the resident architect and the contracting officer spoke of
the possibilities of structural exploration as if it were practical. The resident engineer
remarked to Mr. Skyanier: "You were given every opportunity too to dig into the building at any place and make a physical investigation." Mr. Skyanier replied: 'That is abzsolutely correct."
(Transcript of conference, pp. 2 and 12.) Compare also Dunbar £
Sullian Dredging Co. v. United States, 65 Ct. Cl. 567, 570, 576 (1928), where there was
evidence with reference to the practicality of a similar provision of the specifications.
a See, for instance, L. D. Shilling Company, Inc. (Supp.), 63 I. D. 105 (1956), and
J. D. Arnstfrong Company, Inc., 63 1. D. 289 (1956),.
2 Thus the resident architect states: "We had a man Who worked in the building since
1907. He has been the architect of the Building since 1985. From his knowledge we prepared the specifications and through him we were able to supply these drawings, and because of his detailed knowledge of the building we tried to incorporate in our specifications and to pass on to anyone who was bidding any information we had." And, again,
the resident architect stated: "Mr. Bashore was in charge of the Drexel Building from
1935 until the building was torn down. Prior to that time, from 1907, until] l:st year,
lie was working for the firm of architects who designed the building, and that is how come
Ewe have these drawings."
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In the majority opinion attentionis called, to the trend
of decision which began in the Court of Claims withithe Chernus case.
Certainly the "changed conditions" clause is not tobe read out of, a,
construction contract. But. the Board, although fullyfaware of the
Chernus and subsequent cases, had occasion to say in the Shilling case.
strong cases.

* * * Whilethe Court of Claims has emphasized that the-limiting provisions of
specifications must be read in the light of the "changed conditions" article, so that
effect will be. given to all the provisions of the contract, the Board does not believe that the Court intends that.the article be made the Achilles heel of every
construction contract. 2

I come finally to what is perhaps the most extraordinary aspect
of the majority opinion, namely the manner in which the 50 days'
extension of time allowed to the appellant has been calculated. Even
the majority's own statement of this problem cannot conceal the wholly
arbitrary manner in which the result has been arrived at. Actually
the record is almost totally devoid of any real evidence for determining
what extension of time should be allowed to the appellant. There
are no cost records, or payrolls, or time sheets, or any other relevant.
data in evidence. The contractor's affidavit apparently assigns two
arbitrary periods of seventeen and nine weeks, or. a total of 26 weeks
to cover its delays from all causes. T e najority of the Board con-.
eludes on the basis of "the record as a whole," which is one of the traditional euphemisms for the lack of any real evidence, that the appellant
is entitled to the additional extension of time of 50 days.
To reach such a conclusion it is necessary first to dispose of the,
difficulty that the contracting officer has already allowed the appellant
an extension of time 'of 60 days. This the majority accomplishes by
assuming that inihs. affidavit the contracting officer "related this extension "to the portion of the denolitioni job which finvolved the
preparations for the remonval of the trusses in the northeast and north.
west wings ,-*
"' It seems to me, however, that one can "relate" a,'
delay to a particular fctorwithout making it.exlusive. I read "the
record' as a whole;" taking into coisideration the other and contradictory statements previouslymade by the contractingofficer, to mean.
that he gave the contractor the 60 days' extension of time to take care
of all the structural factors involved in the demjition If this is so,
then any masonry removal delays subsequently encountered. would not
necessarily be concurrent with "the delays on account of which the 60day extension was granted."
.Moreover, even if it can.be assumed from, two photographs. in eIdence that work on the parapet begai on or about May: 13, 1955, and
2' 63 I. D. 105, at 116.
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demolition of-the ninth story was completed on or about October 31,,
19'5, some of this time was lost, as is indeed recognized in the majority,
oponn from other causes for which the appellant is not entitled o
any extensions of time.; As the appellant has not assigned any particu-.
lar number of calendar days to each or indeed to' any of these, causes,.
it is apparent that nothing even approaching a definite calculation of
the. net time lost can be made. The majority of the Board has been,
driven, therefore, to taking a fraction of the time lost--apparently
a third-as a basis for relief. But there is no more rational basis for
taking a third than a half or a fourth, fifth or sixth. Moreover, even
the undoubted fact that much of the delay (if not all of it, as the Government contends) was due to the contractor's own inability to, recruit
sufficiently. experienced crews-a fact acknowledged by its own superintendent-has not given the majority any pause. And, this, too,
in a case in which the specifications expressly made time the essence
of the contract (a provision the majority has seen fit to relegate to
a footnote)..
The majority attempts to justify. its calculations by asserting that}
the standards of proof which it has applied have been judicially ap_
proved in comparable situations. 2 " It is true that there is a general
doctrine in the law of damages that when the fact of damage has been
established, uncertainty as to the amount, of the damage will notpreclude recovery. But this doctrine does not go so far as to justify
mere guesswork., As the Court of Claims said in Addison-Miller, Io.,.
et al. v. United States, 108 Ct. Cl. 513, 557, cert. denied, 332 U. S. 836
(1947): "It is undoubtedly the rule, of course, as plaintiffs say, that:
uncertainty as to the amount of the. damage does not, preclude recovery where the fact of damage is clearly established. . .. * However, it is. equally well settled that we. cannot indulge in pure
speculation."

In fact, the cases cited in the majority, opinion do not involve any.
thing like the degree of uncertainty which exists in the present case.
This is apparent even though the evidence in these cases is,.not set,
foth in precise detail. In the Shepher -and JoAnson cases, the claims'
involved are-for-damages-in monetary amounts, and not for extensionsof time for performance. In the Shepherd case, the court described
the evidence as "voluminous," and it was possible to baseithe calculation
of th-aino'unt of-the 'damages on the cost per cubic yard of excavating,'
hauling and dumping the wet material encountered by the contractor.
,28heeases alleged to support this proposition which -momber. four altogether-thre.
in the Court of Ciaims, and one in the Armed Services Board, are cited infootnote 15.
of the majority decision.
.
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In the Johnson case, one of the claims was actually rejected on the
ground that the damages were too uncertain, and in the case of the other
claims the items of cost appear generally to have been itemized, and
the uncertainty as to the exact amount of each claim arose primarily
from the uncertainty concerning the extent to which the plaintiff
could have minimized its damages. The Chalendercase is the only one
of the three Court of Claims cases cited in the majority opinion in
which an extension of time was involved in addition to monetary
damages. So far as delay in performance was involved in this case,
the Government was responsible for part of the delay in failing to
deliver materials, and the contractor for the other part of the delay,
which was concurrent with the delays of the Government. In this
case, moreover, both the amount of the dagnage, as well as the total
exTtent of the delay was established with mathematical exactness. As
the court pointed out: ' "While no dispute now exists between the
parties as to the total number of 71 days of delay or as to the amount
of the loss, $38,390.33, the parties do differ on what portion of the
total delay they believe chargeable to each other." The court simply
split the difference between them in half, and this appears to have been
justified by the fact that the Government was entirely or partly responsible for at least 34 days of the delay.
The Lincoln Industries case decided by the Armed Services Board
is even more remote from the situation in the present case. While it
involved the problem of calculating the Iduration of a delay due to
an error in Government specifications, the record indicated pretty
closely how long it took to get the error corrected. An Armed Services
case far more in point but not cited in the majority opinion is E. A.
B'runson Construction Company, BCA No. 61, July 22,1943 (1 CCF
251), in which there was a series of overlapping causes of delay, some
of which may have been excusable, but others were not excusableexactly the situation in the present case. The Board in declining to
allow any extension of time said:
The burden is upon appellant to establish its right to an extension of time.
The evidence submitted is uncertain in failing to connect the number of dams
lost with each particular cause alleged. Appellant estimates its days lost, but
such estimate does not indicate whether or not there is an overlapping of causes
or of times of delay e **'.
The evidence in this case leaves the matter uncertain as to whether or not
those causes resulting in overlapping periods of alleged delay inure to the benefit
of appellant.

Although I have assumed for the sake of argument that the doctrine
of uncertainty in the law of damages is applicable to cases before the
aAt page 564 of its opinion.

[127 Ct. Cl.]
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Board, I should point out, however, that the doctrine can be applicable
only, if at all, by way of analogy. Damages are awarded for breach
of contract, which necessarily involves culpability, and it seems just
that a party who has breached a contract should not be allowed to avoid
the obligation of indemnity merely because the extent of the damages
are somewhat uncertain. The Board ordinarily has no jurisdiction,
however, to adjudicate breaches of contract, and award damages for
such breach. It can award only additional compensation pursuant to
the express provisions of the standard forms of Government construction contracts, and no element of culpability is involved in such determinations. It would seem proper, therefore, that an administrative
board should be more cautious than a judicial body in estimating
additional compensation.

It is true, of course, that in extending the time of performance both
an administrative board and a court are not engaged in awarding
damages, but in applying contractual provisions. Both agencies
should recognize, however, that in extending the time of performance
they are acting in derogation of the common law, which recognizes very
few excuses indeed for failing to perform on time. Where it is not
possible to determine with even an approximate degree of certainty
whether or how much of an extension of time should be allowed to a
contractor, he should be held to the contractual period of performance.
Such an approach is particularly justified in a case in which no part
of the delay can-be attributed to any fault of the Government, as is true
in the present case. Otherwise, the function of the provisions for
liquidated damages in Government contracts will be seriously undermined.
I would deny the appellant any additional extension of time. Indeed, if I am correct in my contentions, the Board would be justified
in canceling the 60 days' extension of time allowed by the contracting
officer.
WILLIAM SEAGLE, M&Iember.R

PER DIEN ENTITLEMENT OF
MEMBERS OF THE VIRGIN ISLANDS LEGISLATURE
Virgin Islands: Legislature
Members of the Legislature of the Virgin Islands who are entitled to per diem
under section 6 (e) of the Revised Virgin Islands Organic Act may receive
per diem only for such days as they are physically present, in. actual sessions
of the Legislature.
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Virgin Islands: Legislature
T'e Virgin Islands Legislature is in "actual session" when the rll is calld
and a quorum is present.

M-36438

May 1, 1957*

To TiE DiREOToR, OFFICE OF TERRITORIES.
* This will reply to your request for my views as to whether members
of the Legislature of the Virgin Islands who are entitled to per diem
under section 6 (e) of the Revised Organic Act may receive such per
diem only for such days as they actually attended sessions of the
legislature. I am of the opinion that, under such section, the United
States would be without authority to pay per diem to a legislator for
any day during which he was not physically present at an actual
session of the legislature That-being so, I am further of the opinion
that, absent such "actual session," which I define to mean a call of the
!roll and the presence of a quorum, per diem cannot be paid for any
other legislative activity, such as committee meetings or a legislative
session at which a quorum is not present.
I regret the necessity for reaching this conclusion, because I am
aware that legislators in other jurisdictions frequently receive per
diem for legislative activity carried on during days when the legislature does not in fact meet. For the reasons set forth below, however, and particularly in the light of the peculiar language of the
Revised. Virgin Islands Organic Act pertaining to your question, I
am compelled to conclude that per diem may not be paid with respect
to any day during which the legislature does not in fact meet.
Section 7 (a) of the Revised Organic Act of the Virgin Islands (68
Stat. 497, 500; 48 U. S. C., 1952 ed., Supp. III, sec. 1573 (a)), provides for annual regular sessions of the .Virgin Islands Legislature of
"not more than sixty consecutive calendar days" and for special sessions under specified circumstances. Section 6 (e) (68 Stat. 497,499;
48 U. S. C., 1952 ed., Supp. III, sec. 1572 (e) ), provides in pertinent
part:
** Each member of the legislature who is away from the island of his
residence shall also receive the sum of $10 per day, for each day's attendance
whize the legislatureis actually in session, in lieu of his expenses for subsistence,
and shall be reimbursed for his actual travel expenses in going to and returning from each session, or period thereof, for not to exceed a total of eight round
*trips during any'calendar year. The salaries, per diem, and travel-allowances
of the members of the legislature shall be paid by the Government of the'united
States. [Italics supplied.]

*Out of chronological order.
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I have been unable to discover any court decisiols construing the
phrase "actually in session." This is not urprising, for I am not
aware that the phrase has appeared in the'past in any statute. There
are decisions, however, which elaborate upon the meaning of the term
"session," and these decisions support the position I have taken.
In Shaw v. Carter, 297 Pac. 273 (1931), the Supreme Court of
Oklahoma held at page 2T9 that the phrase "after sixty days of such
session [of the legislature] have elapsed" meant: "sixty legislative
working days, wherein there was an actual assemblage of the Legislature for business, and wherein there was an actual sitting of the
members of such body for the transaction of business * *- *." To the
same effect is Farwell Co. v. Matheis, 48 Fed. 363 (1891), where the
court at page 364, in defining the phrase "last three days of the session," held that:
-

-The correct construction of this clause depends upon the definition of the
:'word "session" as therein used. The prime definition of this word, when applied
to a legislative body, is the actual sitting of the members of such body for the
transaction of business * * *. The "last three days of the session,'"* * *
means working days, when the legislature is in actual session for the transaction
of business. * * *

Thus, if the term "session" alone were used in section 6 (e), unqualified and ummodified, the section might be required to be construed to preclude the payment of per. diem for other legislative activity. But when the word "actual" is used to modify session, as
it is in section 6 (e), it seems to me inescapable that per diem may be
paid solely for days."when the legislature is in actual session for the
transaction of business" ; i. e., when the legislature meets, the roll is
taken, and a quorum is found to be present. Any other coniclusion
would ignore the plain meaning of the term "actually."
I believe further that my view, that per- diem may be paid only as
a consequence of attendance at a.session held for the transaction of
business, is supported by the words of section 6 (e)- stating "each session, or period thereof." This language indicates that the. Congress
understood that, during the total period in. which the legislature is
authorized to meet, there. may be adjournments during which the
legislators may not be entitled to per diem.
I believe the statute is sufficiently clear on its face so that resort
to the legislative history is unnecessary; I should. like to point out,
however. that-the legislative history of the Revised Organic Act supports my view., Although it contains nothing explicit on the question
of the precise, days during which per diem is intended to be paid, it is
abundantly clear that one of the principal purposes of the statute
-
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was to limit legislative expenses in the Virgin Islands. It is obvious
that the Congress, aware of the extremely high legislative costs in the
territory, was anxious to limit all such costs, whether represented by
travel, per diem, or salaries. In his "Virgin Islands Report" to the
Senate Committee on Interior and Insular Affairs, published as a
committee print in the 83rd Congress, 2d session, the late Senator
Butler, after pointing out that legislative costs in the Virgin Islands
had risen; from $16,027.20 in 1929-1930 to $99,010.07 in 1952-1953,
stated at page 21:
In the majority of the States, the sessions of the State legislature are limited,
by law or by the State constitution, and in a number the legislators are paid
$10 a day or less. In the case of Guam, under the most recent organic act the
Congress has enacted, the system of 60-day regular sessions, with per diem compensation, which seems to have worked very well.
Therefore, I am recommending that the new Virgin Islands Organic Act follow
the precedent which has worked so well in Guam, with an even larger popula*tion, and thus limit the length of session and the compensation of the members
of the Virgin Islands Legislature.

The Senate Report on the bill which became the Organic Act (Senate
Rept. 1271, 83d Cong., 2d Sess.) stated at page 3 :
The Organic Act is silent on the length of the session of the municipal council
and the compensation of their members. As a result, the councils have voted
themselves annual salaries of up to $2300 a year, plus expenses, and are more
or less continuous session de facto.

In the circumstances, in the light of the clear language of the
statute and the apparent intent of the Congress, I believe the word
"actually" must be given its usual, literal meaning. I am therefore
compelled to conclude that members of the legislature, entitled to
per diem under section 6 (e), may receive such per diem only for such
days as they are physically present in sessions of the legislature called
for the transaction of business.
I am aware that members of the Virgin Islands Legislature have,
during some of the days in which the legislature is authorized to
meet, engaged in various official legislative activities without first
meeting in alegislative session. I understand that they have held
committee meetings, sometimes meetings of the committee of the
whole, with respect to which they are unable to receive per diem under
this opinion. Additionally, I am advised that at least on some occasions, members from St. John and St. Croix have traveled to St.
Thomas for actual sessions, only to find upon arrival that a quorum
is not present. I regret that I am unable to hold that they may receive
per diem for such days and for such activities, but I cannot so hold
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in the light of the language of the statute. An "actual session" during
the day in question is a prerequisite to the payment of per diem.

A. M. EDWARDS,
Associate Solicitor.
Approved:
EDMuND T. FRITZ,

Deputy Solicitor.
APPEALS OF MORRISON-KNUIDSEN, COMPANY, INC.
IBCA-36 and IBCA-50

Decided May 27,1957

Contracts: Additional Compensation-Contracts: Changes and ExtrasContracts: Changed Conditions-Contracts: Specifications
Under a contract-for the construction of Section "G" of the Richardson Highway in Alaska, the contractor is not entitled to additional compensation
under the "changes" and "changed conditions" articles of the contract, notwithstanding the fact that the locations and yields of the borrow pits
indicated on the plans did not reflect the yields of the borrow pits used
in construction. Not only did the Government not guarantee the data
indicated in the plans and reserve the right to establish substitute borrow
pits when pits indicated on the drawings failed but the Government also
under the terms of the special provisions of the contract modifying the
"changes" and "changed conditions" articles reserved the right to make
changes in the plans to meet unanticipated field conditions, and limited the
right of the contractor to additional compensation to instances in which there
were overruns or underruns in excess of 25 percent of estimated quantities.
The contractor was, therefore, entitled to additional compensation only
to the extent that borrow and overhaul exceeded the stated limitation. -

Contracts: Additional Compensation-Contracts: Changes and ExtrasContracts: Performance-Contracts: Damages: Unliquidated Damages
The total deletion by the Government of an item providing for a select borrow
surface course in a contract for the construction of Section "" of the
Richardson Highway in Alaska entitles the contractor to an equitable adjustment under the "changes" article of the contract when the item was deleted
because of insufficiency of funds rather than to meet unanticipated field
conditions, provided that the contractor has demonstrated a relation of
cause and effect between the deletion of the item and the consequences
attributed thereto. The contractor is entitled to an equitable adjustment
for preparatory work .on a specialized plant designed to produce the select
borrow material economically but not for another plant which was either
not acquired for the sole purpose of performing the deleted item or which
was abandoned as the instrument for the performance of the item long
before its deletion. On the other hand, the contractor is not entitled tol
any equitable adjustment by reason of difficulties encountered in finishing
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the subgrade when such difficulties were due to. its own haste and ipadequacies in finishing the subgrade -prior to the deletion of the surfacing
course, or by reason of the prolongation of the work into another operating
season when this was due to the same cause, and to the failure of the contractor to give timely notice of completion prior to the onset of winter
weather. A highway contractor may not maintain high-salaried employees
and equipment during the winter to complete work that had:been virtually
completed at the close of the prior working season for fear, that the Government might require excessive repairs of winter maintenance when such
fear proved groundless. In any event, a claim that the failure of the Government to perform its obligations under a contract resulted in the prolongation
of the work into another season is a claim for unliquidated damages thatmay not be administratively settled or allowed.
BOARD OF CONTRACT APPEALS

This decision disposes of two appeals of the contractor from the
findings of fact and decisions of the contracting officer, dated Ma 3
and May 16, 1955, and July 7, 1955, under Contract No. 14-04-002-50,
Specifications No. FP-41, as revised July 15, 1941, with the Alaska
Road Commission, hereinafter referred to as the Commission (IBCA36 and IB CA-S0, respectively) ."
The contract, which was on U. S. Standard Form No. 23 (revised
April 3, 1942), and which was entered into on April 6, 1953, provided
for grading and drainage of Section G, Richardson Highway, located
between Mile Posts 36 and 82, north of Valdez, in the vicinity of
Tonsina, Alaska. Thecenter point of the 45.37-mile job was approximately 250 miles from Anchorage (Tr., p. 50). The contract was at
unit prices, which, in accordance with the original estimates, would
have made the total contract price $2,083,853. The work was to be performed in accordance with "Specifications for Construction of Roads
and Bridges in National Forests and National Parks, 1941, of the
Public Roads Administration," 2 as modified by the terms of part III
of the Special Provisions of the contract.
Notice to proceed under the contract was sent to the contractor
on April 9, 1953. The completion dates were stipulated to be October
'The Federal-Aid Highway Act of 1956 (70 Stat. 374, 377; 23 U. S. C., 1952 ed., Supp.
IV, sec. 156 (b)) provided for the transfer of the functions, duties, and authority pertaining to the construction, repair, and maintenance of roads, etc. in the Territory of
Alaska, from the Department of the Interior to the Department of Commerce. Pursuant
to the act, the functions of the Alaska Road Commission were transferred to the Department of Commerce, but the Commerce Department agreed that the appeals should, be
determined by the Interior Board of Contract Appeals, which had conducted a hearing
thereon prior to the approval of said act.
These specifications, which are sometimes referred to as FP-41, will be denominated
herein as the standard specifications. They form a printed book of 512 pages, consisting
principally of a series of general articles, descriptions of work items, and a standard bid
schedule.
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15,1953, for specified portions of the project, and November 14, 1954,
for the whole project. The contract was completed in. the spring of
1955, within the time limit of the contract, as extended by the contracting officer, who was the Chief Engineer of the Comnnission, because severe winter weather had forced an early shutdown on October
26, 1954.E
The present decision will consider the two appeals. In IBCA-36,
the contractor seeks additional compensation in the total amount of$167,970.44 because of the total deletion of item 100(1) of the contract, which provided for a "Select Borrow Surface Course," and was
designated as a "major item" in the bid schedule. This claim consists
of four separate items, as hereinafter described.
In IBCA-50, the contractor seeks additional compensation in the
amount of $126,525.30 by reason of "changes" and "changed condi-.
tions" relative to sources of borrow. This claim is closely related to
that based on the deletion of item 100(1), and has influenced, indeed,
the magnitude of the amounts of some of the items involved therein.
At the request of the contractor, therefore, the two appeals were
consolidated and a hearing was held on both at the same time. On
September 24, 1955, also, at the contractor's request, the hearing officer,
Theodore H. Haas, Chairman of. the Board, visited the site of the work..
He was driven over the road by the contractor's representatives and
in the presence of representatives of the Government and of the contractor, borrow pits and other features of the road and the adjoining
land were pointed out to him. Subsequently, on September 26, 27,
and 28, 1955, he held hearings in the grand jury room, United States
Post Office Building, Anchorage, Alaska.
In view of the close relationship between the items involved in the
two appeals, the consideration of the separate items will be prefixed
by a general chronological account of the events which led up to the
taking of the appeals.
1. The Genesis of the Claims
Il a letter dated August 6, 1953, A. L. Brown, then the contractor's
superintendent of the project involved in these appeals, wrote to the
Commission stating that "Our borrow production has been seriously
curtailed by the recent pit changes which have resulted in much longer,
hauls than shown on the plans." The Commission was also notified in
this letter that the new conditions necessitated a revision of schedule
"This action was taken pursuant to article 8.7 of the standard specifications, as modified.
by part II of the Special Provisions.
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operations and that after August 15, 1953, the contractor would operate on one shift only on all operations other than unclassified excavation for borrow (Appellant's Exhibit No. 41).
In a letter dated August 22, 1953, to H. A. Stephan, Resident Engineer of the Commission, Superintendent Brown set forth details of
the changes in borrow pit locations. He asserted that abandonment
of many borrow pits at the instance of the Government had increased

substantially the burden ol the usable pits and resulted in the unbalancing of equipment spreads placed on the site for performing
work covered in the original plans and specifications (Appellant's Exhibit No. 42).- He also asked for a negotiated change order or supplemental agreement at that time or upon completion of the work. The
resident' engineer of the Commission replied in a letter dated August
28, 1953, that he was not in a position "at this time to give an even near

accurate account as to' whether or not we will exceed the 25 % allowable
overrun on overhaul" (Appellant's Exhibit No. 43).
The reference to 25 percent overrun was to the provisions of article
4.3 of the standard specifications which had been cited by the contractor in its letter. This article recited that changes in plans were to
be expected and provided for equitable adjustments when the overrun
or underrun in the quantities of the bid schedule exceeded 25 percent
of the total cost of the contract calculated from the original bid
quantities and the original contract unit prices. Subdivision (c) 2 of
article 4.3 of the standard specifications provided that upon demand,
a negotiated settlement order or supplemental order would be negotiated by both parties for overruns or underruns of more than 25 percent of one or more major items. The equitable adjustment provided
for could not be greater than 15 percent in excess of estimated costs.
In a letter to the Commission dated September 16, 1953, the contractor's project superintendent stated that the "various relocations
of borrow pits has increased costs considerable and added payments
will be requested by the Contractor" (Appellant's Exhibit No. 44).
The Resident Engineer replied by letter dated September 25, 1953,
stating that under article 6.1 (a) of the specifications, no allowance for
payment of increased costs as mentioned in the contractor's letter
was permissible (Appellant's Exhibit No. 45). This article provided
that the Government "does not assume responsibility as to the quantity
of acceptable material available at the sources designated in the special
provisions or otherwise designated."
About a year later the Assistant District Manager of the contractor
wrote a letter dated October 1, 1954, to the Resident Engineer, in
which was included a provisional table of variances of borrow sources.
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and a change in the contract unit price, item 28 (2) Special Overhaul
of Borrow (Appellant's Exhibit No. 46), was requested. Subsequent
letters were exchanged, including a letter dated May 4,1955, from the
District Engineer to the contractor in which the claim was said to lack
merit because there had been no changes (Appellant's Exhibit No. 55).
In the meantime, while the controversy over the variances in borrow
sources was still continuing, the contractor was suddenly notified by
the contracting officer on April 23, 1954, by telephone and confirming
telegram, of the deletion of item 100 (1). (Tr., pp. 53, 7243.) Te
telegram read as follows:

i

'CONFIRMING TELECOM THIS DATE SERIOUS OVERRUNS IN
PROBABLE COSTS MAKE IT NECESSARY TO ELIMINATE ITEM
NUMBER ONE HUNDRED PAREN ONE PAREN SELECT BORROW
SURFACE COURSE pd THEREFORE DISCONTINUE ANY PREPARATORY WORK THIS ITEM OF YOUR RICHARDSON G CONTRACT.

The deleted item read as follows:
Item

100 (i) -

Estimated ray names, withlunit bid price-written in words
Quantity
175, 000

Cu. Yds. Selected Borrow Surface Course, at
One and 20/100 Dollars per cu. yd'

By Change Order No. 4, dated April 28, 1954, the contractor was
notified of the same deletion in the drawings and specifications.

The

order also provided in pertinent part:
'It is estimated that this change will decrease the contract price by
$210,000.
No change in the time for performance will be made as a result of this
change other than as provided by Artile. 8.6 of the FP-41 Specifications.

This article: stated that the contractual provision regarding time in
article 1 -should govern (that is completion by November '14, 1954)

unless extended by the contracting officer.
The contractor acknowledged receipt of this change order, but refused to accept it, striking out the words "and accepted" which appeared at the bottom of the change order. (Tr., p. 75.) By letter dated
May 17, 1954;-and subsequently, the contractor informed the Commission that a claim would be made on account of thje deletion.
pp. 78-83.)-

(Tr.,

'Whatever question might have arisen because of the possible failure of the contractor
to comply with the 10 day requirement of the contract for giving written notice f a
claim (article 15)
ust be onsidered to have been waived by the 'contractingofficer, since
admittedly he considered the claimon its merits. '.'(Tr., p. '83.)
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By letters dated May17, June i8, June 24, 1954, the contractor apprised the Commission in more detail of its position on the seriousness
of the deletion (Appellant's Exhibits 8, o, and 12, respectively) 5
In tie June 18 letter, it maintained, among other things, that since
-receipt of, the notice of "proposed elimination" of item 100 (1), it
-bad been 'subjected to performance requirements which were apparently directed "toward requiring us to make a finish road surface
out of what was originally designed and constructed to be a subgrade";
that the requirements laid down for acceptable completion of the subgrade were more onerous and expensive than the contract required, and
that consequently it would "claim such additional costs as a part of an
equitable adjustment or a negotiated chang6 order or supplemental
agreement." In the last letter a "jobsite" conference was requested in
order to modify the contract upon a mutually agreeable basis. This
letter stated also that additional time would be required to compile the
exact amount of the claim for the elimination of the bid item, but
estimated that the claim would be $1000,0 and upwards.
In replying to the two June letters by letter of June 30, 1954
(Appellant's Exhibit No. 13), the contracting officer stated in part:
; As stated in our wire of April 23, it was necessary to eliminate some work
under this contract in order to compensate for serious overruns already en-

countered. It is anticipated that total earnings will still equal or exceed the
lump sum bid of the contract. As you know, our funds are appropriated by the
Congress and are subject to definite limitations. Your contract is only a part of
a larger program on which a total estimated cost has already been established.
Therefore, a Government contract necessarily gives the Contracting Officer considerable latitude in the matter of increasing, decreasing or deleting items or
work to meet conditions encountered during construction and to stay within
the limits of the appropriations.

The contracting officer also stated in this letter that a conference
would be held, if desired, after the extent of the claims had been determined and they had been presented formally with complete supporting
data. The contractor was informed also that to save time, a formal
claim should be submitted to the contracting officer through the Resident and District Engineers. 6
The suggested conference was held in-Juneau,,Alaska, on;July 15,
1954. Among other things, the subject of tolerances in the construc6 The May 17 letter was written to the District Engineer at Valdez with a copy to the
Chief of the Operations Division of the Commission. The June 18 letter was aiso written
to the District Engineer but a copy was sent to the Contracting Officer- who was the
Chief. Engineer of the Commission. with headquarters. at Juneau.
. It should be noted that-the District Engineer was an. authorized- representative of the
.;contractieg-officer, except for the-execution of upplemental agreements, change orders,
extra work orders and the approval of sbcontracts.-. See article 11. of the standard
specifications, as modified by the Special Provisions.
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tion of the subgrade was discussed at the meeting, -but,according to
the testimony of the General Manager of the: coltractor, a clear definition of tolerances was not obtained by him.' (Tr., pp.. 114123,
128-131.) The contractor also tried to obtain from the Commission a
substitute item in the contract-Item 42, "Finishing Earth Graded
Roads"-in lieu of the deleted item, but the Commission did not offer
any such substitution. (Tr., p. 115.) The contractor was informed
however, that W. H. Johansen, then the District Engineer, was . authorized to allow payments for hauls to borrow pits where fner material was obtainable. (Tr., p. 120.)
After the meeting, William J. Niemi, Chief Engineer of the Commission and the contracting officer, wrote the contractor a confirmatory
letter dated July 21, 1954. He stated that the Government would
require no greater refinements on; subgrade finishing than would -have
,been required had the select borrow surface course, item 100 (1),. not
been eliminated. He also. authorized the contractor "to obtain and
place finer borrow material to cover several short sections where cobblestones will not permit finishing work without considerable extra. effort.
This latter course is to be optional with the contractorto fit his program
and equipment. Payment, of course, would be at bid. prices." - (Appellant's Exhibit No. 24.) Finally, he stated that he was empowered to
reimburse the contractor for costs incurred as a direct result of the
elimination of item 100 (1) and that he was prepared to do so upon
presentation of supporting information and cost data.
.By letter dated February 27, 1955 (Appellant's.Exhibit No. 14),, the
contractor formally presented to the district engineer the items of its
.claim arising from. the deletion of item 100 (1). The four, items ineluded in the claim at that time totaled $185,447.42, notwithstanding
the fact that by letter dated April 13, 1955 (Appellant's Exhibit No.
,P), a downward revision had been made in Item No. 1. On May 4,
.1955, the contracting officer denied items 2, 3, and 4 of the claim, but
.by letter dated May 12 and mailed on May 16, 1955, which apparently
-was mailed with his.findings of fact and decision of the latter date 7 he
conceded the obligation of the Government to make, an equitable ad.jt'stment to repay the. contractor for expenditures incurred in. connection with preparatory work devoted exclusively.to the delete.d item.
The contracting officer stated further that since the information available was insufficient for him to determine the measure of. damages,
if any, suffered by the contractor, he had "no option but to.deny..the
' AThe date:-'of the-.ailing
of the letter of, May. 12,.1955,is given in .paradrail 12 of
16
the contracting officer's indings pf 'fact and decision of May
r 1955. It. constitntes

Exhibit "B" attached to the findings::'<' :.
..

......... -

.

s

'

''

192

DECISIONS

OF THE DEPARTMENT OF THE INTERIOR .[64 I.D.

claim as presented." By a finding of fact and decision dated May 16,
1955, the contracting officer formally denied Item No. 1 of the deletion
claim for similar reasons. Subsequently, an appeal was taken from
both findings of fact.
2. TheBorrow Clailn
In advancing the borrow claim, the contractor maintains that it
prepared its bid in reliance on Sheet 3 of the contract drawings which
'gave borrow pit locations, including the pits suitable for sources of
item 100 (1), the Select Borrow Surface Course (Tr., pp. 53, 173, Exhibit 1), quantities of borrow obtainable from each pit, quantities of
excavation, embankment, borrow and overhaul as to each section of
the roadway; that each of these elements were materially changed
-during actual performance; that many of the pits were not opened;
that there were large variations in the designated borrow pits and
those that were later opened, amounting, in some instances, to pit failures of over 60 percent; and that excavation marked suitable for borrow or subgrade embankment had to be wasted (Tr., pp. 7-11, 163-7,
173-186); that there were abundant pits within the limits of the job
sites, including material on the most southerly 15 miles of the road
that contained the specifications topping material (Tr., pp. 134-6,
253) ; that, despite protests that the pit deficiencies and changes were
resulting in longer and more expensive hauls than shown on the plan
(Tr., pp. 30-31, 186-188), the contractor was not permitted to take
material from a borrow pit required by the specifications and use it for
the topping material, except in two cases, because no-overhaul was allowed for such, and, hence, it had to use the oversized and unsuitable
material in the designated borrow pits (Tr., pp. 102-111, 144, 250-253,
268-274; Exhibits 20-21)
The record discloses that the contractor removed 607,754 cubic yards
of borrow, comprising 336,682 yards within haul distances shown on
the plans, and 27.1,072 yards beyond haul distances shown on the plans
(Appellant's Exhibit 53). In addition, the subcontractor removed
175,883 cubic yards, of which only 43,56 cubic yards were hauled according to the plans (Appellant's Exhibit 53, p. 6). The total yards
removed by the appellant and its subcontractor were thus 783,637
yards. As the estimated quantity of borrow was 742,000 cubic yards,
the overrun was less than 6 percent.
.8

aWhen the contractor objected to the quality of the borrow the Commission replied
by letter that the decision as to the material was up to the Government's Resident Engineer (Tr., pp. 107-110). Oversized rock was defind by the project superintendent of the
contractor as rock over 6 inches in diameter (Tr., pp. 251-252).
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Row:ever, there were wide variations of borrow sources. Of the
29 borrow pits, including all those north of the pit at mile 51.6, 12 pits
failed to yield any material at all, 3 failed to yield 30 percent of the
required amounts, and 4 failed substantially to yield plan quantities.
As a result, 13 pits not designated on the plans were developed and
the pits capable of yielding above-plan quantity were expanded. These
figures were compiled as of September 24, 1954 (Appellant's Exhibits
Nos. 1 and 36).
With respect to overhaul, item 28, the bid quantity was 345,000
cubic-yard miles. The Government concedes that there was a substantial overrun in this item (Appellant's Exhibit 46), and the contractor
concedes that such overrun has been paid for (Tr., p. 31). The Govermnent points out, however, that the record does not show the exact
amount of the overrun expressed in terms of cubic-yard miles.
The contractor maintains that the payments for overhaul constitute
only a small part of the additional cost which resulted from the alleged
changes or changed conditions. Because of the change in the estimated
quantities of borrow in certain borrow pits and the designations by the
Government of other borrow pits, it is contended that the contractor
was forced to use unintended and more costly equipment spreads.
- Although the contractor contends on appeal that excavation indicated on the plans to be suitable for embanknent had to be wasted,
no such contention appears to have been advanced in the correspondence between the contractor and the contracting officer or his representatives prior to the findings of fact and decision of the contract*ing officer of July 7, 1955, or in the notice of appeal filed by the eon'tracior under date of May 31, 1955, and the contracting officer made
no findings with respect thereto. The Board cannot, therefore,
properly consider this aspect of the claim. 9 Moreover, the record
does not show the precise amount of such unusable excavationO or
the extent to which it affected the contractor's costs. In any event,
the failure of the excavation would be reflected in an increasein
borrow, and overhaul costs, which are part of the claim which the
Board'can consider.
So far as the borrow claim is concerned, the Government admits
that the locations and yields of the borrow pits designated on sheet
5 See Gia Construction Company, Inc., 63 I. D. 378 (1956); Urban PZumbing and Heating Company, 63 I. D. 381 (1956); Economy Pumps, Inc., IBCA-94 (Feb. 13,1957).

10Some rough idea of the extent of this excavation can be gathered from the gaps in
the green lines on the Borrow Location Sketch in evidence as appellant's Exhibit No. 39,
but even these gaps: are not considerable except between the pits at mile posts 51.'
and. 57.9.
- 432236-57---4
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3 of the plans (Appellant's Exhibit I) did not reflect the locations
and yields of the -borrow pits used in construction. It maintains,
however, 'that the shifts were made because of necessity and in: absolute good faith, and that it is not responsible for the quality
.or quantity of borrow material, and that under the terms- of the
specifications the contracting officer had discretion to establish new
'borrow pits not shown Ol the plans. In view thereof, the Govern.
6nent argues further that articles 3 and 4 of the contract, A.the
"changes" and "changed conditions" articles of the contract are ap'plicable, if at all, only to the extent defined by articles 4 and 9 of
the standard specifications, which limit the application of the con.tract provisions.
:
It would seem to be clear that, notwithstanding. the location of. the
borrow pits on the drawings, and the other data indicated on the
drawings, the Government did not guarantee any of this: data, and
.reserved the right to establish substitute borrow pits when pits'indicated on the drawings failed, certainly at least to the extent that
'such measures were reasonable. These conclusions follow fromthe
provisions of article 2 of the contract, and article 6.1 (a) and item
'26-1.3 of the standard specifications. . Article 2 of the contract expressly provided that: "In case of difference between drawings and
specifications, the specifications shall govern." Article 6.1 (a), to
which reference has already been made, provides in full:
The Government does not assume any responsibility as to the quantity of
acceptable material available at sources designated in the special provisions
or otherwise designated. The contractor shall satisfy himself as to the quantity of acceptable material available at designated sources and as to the
amount and nature of work required in producing material, complying with
specifications for the individual contract item, from the natural material available at such sources. It is to be understood that the engineer may order
procurement of material from any portion of any area; designated as a pit or
"quarry site, and may reject portions of the deposit as unacceptable.

Under item 26-1.3 of the standard specifications, it is' provided with
'reference to the case her e involved that "the sources of borrow ma"terials shall be indicated on' the plans and/or designated by the
engineer * * 8." In the light of these provisions, the contractor
'was not justified in regarding the'borrow pit locations and dther data
oil the drawings as positive representations made by the ;overnnt.
To be sre, the contractor.. could hardly. be charged' with
knowledge of the probable quantity or quality of, materialtavailable
't'soucess;o
dsi>1;ed u'ntil af 'th 'cintract lie;
lidd
Iiet, excfpt,
perhaps,in so far as general, conditions in the neighborhood of the
site could form a basis for such knowledge. But, since the Go'Vrn-
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nent was also privileged to open entirely new borrow pits, the lesser
risk was, so to speak, submerged in the greater. Article 2.3 of the
'standard specifications expressly provided that the submhission f 'a
bid should be considered prima facie evidence 'that the bidder'had
examined the site, and the contract documents and was "satisfied as
to the conditions to; be encountered in performing' the work as
scheduled, or as at any time altered without resulting in increases
for decreases 'of more thain the percentage limits hereinafter
-stipulated * *

*"'-

The crux of the present case is, however, whether relief can be
afforded to the contractor under the "changes" and "changed colditions" articles of the contract, notwithstanding the special pro'.visions of the standard 'specifications, which modify the contract
articles, and limit the extent to which they may 'be applied. 'In
*exceptional circumstances, the contract provisions on changes and
changed conditions may afford a basis for additional compensation,
notwithstanding specification provisions' relating to visits to the
site, and other exculpatory provisions by 'which the Government regserves freedom of action, and seek's to'limit its liability. In special
circumstances, too, when overruns 'or underruns occur in estimated
-bid quantities, the Government may not always escape liability even
'though an approximate quantities provision has been included in the
specifications. The making of changes in the requirements of 'the
Contract has, for example, been recognized as such a speciai circumstance. In the present case, however, the Board must conclude
-that the Government is correct in maintaining that the purpose of the
-provisions of articles 4 and 9 of the standard specifications was to rule
'out additional compensation to a greater extent than defined therein,
,even in the exceptional and special circumstances suggested.
Reference has already been made, in connection with the letter
of August 28, 1953,: to the: contractor, to the fact that under article
-4 of 'the standard specifications provision was nidefor equitable
'adjustments only when overruns or underruns exceeded 25 percent of
estimated quantities; 'The provisions 6f" articles 4 and 9' of the
'standardspecificaftions are too long and involved to qaote all of them
'verbatim, especially since 'they 'also relate to situations not directly
'bearing on the present appeal. But it. is necessary to- point olt-:that
theycontained a number of unique provisions.'In the .first place, they; modified article 4. of the contract,'the
changed conditions" articles in a very important respect. Twojtypes
v6f "changed conditions" are envisaged -by this article. The first dante
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of the article refers to "subsurface and/or latent conditions at thesite materially differing from those shown on the drawings or indicated in the specifications." In this type of case, it is necessary to show
merely that the conditions encountered were incompatible with the
requirements of the specifications-a type of situation so seldom
encountered that cases falling in this category are rare. The second.
type of "changed condition" refers to "unknown conditions of an
unusual nature differing materially from those ordinarily encountered and generally recognized as inhering in work of the character
provided for in the plans and specifications." The purpose of this:
clause of the "changed conditions" article is to protect a contractor
against conditions which could not reasonably have been anticipated,
but the burden of proof on the contractor is heavy. by reason of thepresence therein of the element of general recognition. In the present
case, article 4.2 (a) of the standard specifications eliminated the first,
clause of the "changed conditions" article entirely. In addition, ar-*
ticles 4.3 (a) and 9.3 (a) expressly modified article.3 of the contract,
by declaring changes in plans to. be "normal" and "expected," and'
not permitting modifications of contract prices, so long as overruns orunderruns did not exceed the 25 percent limit.. Finally, it was expresslyprovided in article 4.2 (b) of the standard specifications that "any
modifications of the contract under articles 3 or 4 shall be made only as* *."
herein provided
The key provision among those relating to changes, which is article.
4.3 (a) of the standard specifications, provided as follows:.
It is mutually agreed that due to latent and/or unforeseen conditions, adjustments of plans to field conditions which cannot be foreseen at the time of advertising, will be necessary during construction, and it is therefore of the essenceof the contract, to recognize such changes in .plans as constituting a normal
and expected margin of adjustment, not unusual and not differing materially in
the meaning of article 4.2 (a) and not involving nor permitting change ormodification of contract prices, providing only that resulting overruns or underruns from the quantities in the bid schedule do not exceed reasonable percentages.

It is clear that the contractor cannot establish a basis for additional.
compensation under the "changed conditions" article of the contractEven if the discovery of latent conditions materially differing from
those shown on the drawings or indicated in the specifications could.
be shown, it would be immaterial since the clause referring to them
has been eliminated from the contract. As for the other clause of
the article, the contracting officer has found that any contractor experienced in Alaska highway construction, should have known that
borrow. pit variations: were to be expected,1 ' and the contractor in
n See paragraph 8 of the findings of fact and decision dated July
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the present case, who falls in the mentioned category, has not offered
any proof that would lead the Board to conclude that it had encountered "unknown conditions of an unusual nature differing materially from those ordinarily encountered and generally recognized as inhering in work of the character provided for in the plans and specifications. * * t" Indeed, it is questionable whether under the language
of article 4.3 (a) of the standard specifications -the second clause of
article 4 of the contract has also not been read out of the contract
,documents!
The effect of articles 4 and 9 of the standard specifications is not,
to be sure, to eliminate entirely the "changes" article of the contract.
'The total deletion from the contract of a major item because of
inadequacy of funds, for example, could hardly be said to be the type
of adjustment due to unforeseen field conditions, nor can a total deletion fairly be said to be an overrun or underrun in the estimated
quantity, and an equitable adjustment in accordance with the
"changes" article of the contract rather than the articles of the standard specifications would be permissible. So, too, payment for extra
work for which there would be no applicable basis of payment provided in the bid schedule would not be ruled out by the provisions of
the standard specifications, which, indeed, make express provision
for such work.'? What certainly is ruled out, however, is any equitable
:adjustment except for overruns or uderruns by reason of changes
which can fairly be said to result fom unforeseen field conditions.
The fact that such changes may also involve alterations or adjustments
in the contractor's planned modes of operation, which turn out to be
snore expensive, is no douibt unfortunate but legally immaterial under
the terms of the specifications in the present case.
The contractor seems to contend that even if the contracting officer
could vary pit location to some extent, this privilege could be exer,cised only in a reasonable manner, and that if unreasonable variations
resulted, a change in the requirements of the contract should be held
to have been effected. Actually, since the Government reserved under
the terms of the contract the right to make changes which were necessary because of unanticipated field conditions, it is unnecessary to
determine the issue of reasonability. For the purposes of the consideration of the claim, it may even be assumed that a change was made
to meet the unanticipated conditions. That there was such a change
would not in itself entitle the contractor to additional compensation.
S See articles 1.18 and 9.4 (b). These provisions are consistent with article
contract, which makes provision for extras.

of the
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The contractor relies upon such cases as Lo/tis v. United States,'&
and PeterKiewit Sons' Co. v. United States,1 4 as justifying the application of the "changes" and "changed conditions" article to the circumstances of the present case.. This contention does not take into
account the unique features of the specifications in the present case.
It is also responsible for the contention of the contractor that it should
be afforded relief because its additional costs "were not occasioned by
or did not result from any overrun or underrun of a contract quaiitity
or pay item;" but on the contrary, "were occasioned by the disruption
of equipment spreads, hauling distances and related items having to
do purely with operational problems, and without reference to whether
such operations related to planned or contract quantities or overrlns"
(Appellant's Reply Brief, p. 31). Under the applicable specifications;
in the present case,, however, any additional compensation was allowable only when overruns or underruns proved excessive, provided only
that the changes responsible for producing them arose from Unanticipated field conditions. The contractor asks, for example.:
whether the contracting officer would be privileged under a contract
providing for placing of cement to change the location where the,
cement was to be placed by a mile, or to alter the supply point by the
same distance; or whether under a contract providing for the construction of a road the contracting officer would be privileged to
change the elevation of the road. Assuming that such contracts
contained provisions similar to those in the present case, the answers
would depend, obviously, on the motive of the contracting officer in
making the change, and on whether the work ordered was extra, or
fell under the pay items of the contract. In the illustrations chosen
by the contractor, the result of the changes would not have quantita-.
tive effects on the pay items, whereas such effects were the principal
results of the changes in the present case. The Board finds that
the changes in the present case were due to unanticipated field conditions, and that the contractor is, therefore, entitled to additional
compensation only by reason of overruns or underruns in excess of'
25 percent of the estimated bid quantities. It is interesting to note,
that the contractor itself presented its claim on this basis in its letterof October 1, 1954, to which reference has already been made. In
addition, article 4.3 of the standard specifications was invoked as a
basis for adjustment of borrow and overhaul in a letter dated August
22,1953, from the contractor 'to H. A. Stephan, the Government's Resident Engineer (Appellant's Exhibit No. 42). Surely, the Board is
justified in accepting a constructioniput upon the requirements of the'
as 110 Ct. C1. 551, 628 (1948).
'4109 Ct. Cl. 517 (1947).
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contract, by the contractor itself a construction that is, moveover,.

entirely consistent with their plain terms.
Accordingly, the contractor is not entitled to recover the full amount
of the $126,525.30. which it claims. The Government is. correct imaintaining that this claim includes a variety of items which would
not in any event be allowable. The contractor is entitled to additional
compensation, if at all, only under the pay items for borrow and
overhaul. As the record shows that the overrun in borrow was less
than 6 percent, the contractor is not entitled to any equitable adjustment under this item. Although the record shows that the contractor
was paid for overhaul, it does not show the final amount of the overhaul in terms of cubic yard miles. If, indeed, there was an overrun,
in the estimated quantities of overhaul, and this overrun exceeded by
25 percent the bid quantities, the contractor would be entitled to an
equitable adjustment by reason of the excess. Indeed, counsel for the
Government concedes as much.

The claim is, therefore, remanded to,

the contracting officer to determine whether there was an excessive
overrun, and, if so, to determine its amount upon the presentation of
proper proof by the contractor.

Such a determination shall be sub-

ject to a further right of appeal to the Board if the contractor should.
be dissatisfied with the contracting officer's determination.

3. The Deletion Claim
Itetm 1: This item of the claim is for the alleged costs of preparatory
work on plant done prior to the deletion of item 100 (1) on April 23,
1954. In its letter of February 27, 1955, to the Commission, this claim
was stated by the contractor to be in the amount of $44,844.53, to which
wyas added 15 percent for profit, making the total of the claim
$51,571.21. In its letter of April 13, 1955, to the Commission, the
claim was, however, revised downward somewhat to a total amount of
$47,250.04. Subsequently, the claim was further reduced, and in its
opening brief the contractor offered to turn the plant over to the
Government for $37,661.08, or to retain the plant, and allow the:
Government a credit of $7,972.53 for its salvage value, which would.
reduce the claim to $29,688.55..5 In this amount an allowance of 15
percent was included for profit. (Appellant's Exhibit No. 57, p. 3;
Appellant's Reply Brief, p. 12.)
The contractor's preparatory work on the plant and the items entering into its composition were detailed by Aner W. Erickson, the conA This was done apparently pursuant to a statement of intention included in the contractor's letter of February 27, 1955, to the Commission, but no comment concerning thisintention was made by the Government.
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tractor's Alaska District Manager in his testimony, and further details
are supplied by the contractor's exhibits. Erickson testified that "the
first elements of equipment" for the performance of the deleted item,
were put together in 1953 and consisted of a trap, which was constructed
in the contractor's Anchorage shop a Barber-Greene conveyor and a
buzzer screen, which formed a highly mobile plant. (Tr., p.. 55.)
Although he also testified that these three pieces of equipment were
purchased specifically for item 100 (1), he revealed that two of them,
the trap and the Barber-Greene con~veyor had been used in 1953 for
"loading out borrow material." (Tr., pp. 57-58.) He explained
that they had been used for this originally not contemplatfd purpose
because "changes in haul and so forth and so on uibalancbd our other:
equipment spreads that we could not keep up adequate performance of
hauling borrow." (Tr., p. 58.) In all, 30,850 cubic yards of material
was loaded with the equipment. However, he added that the purchase
of equipment in addition to that already acquired was contemplated
even in 1953, although not immediately. When finally ordered in
1954, this equipment turned out to be a portable screening plant manufactured by the Idaho Sprocket and Machine Company. "I can't say,"
Erickson testified, "at the date of bidding the work it was contemplated
we would buy from Idaho Sprocket and Machine but we believed
additional equipment certainly would be required to handle the yardage in the bid quantity." (Tr., p. 59, italics supplied.) Indeed, he
and his colleagues believed for a considerable portion of the 1953
season that the work on the contract could be completed in its entirety
in 1953, and that they could get along with the trap, Barber-Greene
conveyor and the buzzer screen with which they had had good results
in their operations in Montana. (Tr., p. 60.) But, they finally concluded that the buzzer screen could not possibly screen out everything
that had to be screened out, and that a special plant would be necessary
because of lack of gradation in the material, the large quantity of this
material, and the fact that the borrow pits were strung out over 45
miles, which would require even more mobile equipment. (Tr., p. 61.)
Since they soon became convinced. that they could not complete the
job in 1953, they did nothing immediately, and the matter of additional
equipment did not become "an important subject of discussion" until
December 1953. (Tr., p. 62.) Indeed, authority to purchase the
Idaho Sprocket screening plant to supplement the existing rock trap
set up was not requested in the contractor's organization until January
29, 1954 (Appellant's Exhibit No. 2), and the actual purchase order
was not issued until March 23, 1954, which was about a month before
item 100 (1) was deleted.

185]

APPEALS OF MORRISON-KNUDSEN CO.,
Ma'y 27, 1957

INC.

201

A little later in his testimony Erickson modified his account of the
equipment purchase plans in a rather important respect. He now asserted that the purchase of all elements of the plant had "originally"
been contemplated but that after getting the contract they learned of
the effectiveness of the buzzer screen in Montana, and decided to try
it. Nevertheless, they soon concluded that it would not be adequate.
"The pits were of a nature," the witness explained, "that there was no
question in our minds, but we would have to go back to the originally
contemplated idea of this elaborate screening plant." (Tr., pp.7 0 - 7 1 .)
In any event, as soon as the contractor learned of the deletion of
item 100 (1), it attempted to cancel the Idaho Sprocket order. This
company had, however, completed it, and some of the units had already
been shipped by April 25, 1954. It took the position in a letter of
May 3, 1954 to the contractor (Appellant's Exhibit No. ) that since
the equipment was custom-built for the job, it would be yvery difficult
to dispose of it to any other user, and declined to restock the equipment.
At the time of the deletion of item 100 (1) part of the Idaho Sprocket
plant was in Boise, Idaho, and another part in Seattle, Washington.
The contractor decided to have the whole plant shipped to the jobsite in Alaska in the hope that the Government might still restore the
deleted item. (Tr., pp. 77-78.) The freight charges on the shipment
of part of the plant from Boise to Seattle was included in the contractor's claim but the freight charges for shipment of the plant from
Seattle to Alaska were not included therein. (Tr., p. 85.)
In addition to the use made of the trap and Barber-Greene conveyor
in loading out the 30,850 cubic yards of material, further use of various
parts of the total plant was made both in 1954 and 1955. In June
1954, approximately 150 cubic yards of material was processed for
.aggregate with the screening plant under another contract involving
Section "G" of the Richardson Highway. Then approximately 1,200
cubic yards of material was processed for aggregate in the bridges
under still another contract involving Section 'D"of the Richardson
Highway.. Early in September the equipment was sent to Eileson
Field where, an attempt was made to integrate parts of the plant with
the crushing and screening set-up for the performance of a contract
-with the Corps of Engineers. But the.contractor asserted in its letter
of April 18, 1955, to the Commission that the attempt-was unsuccessful
and that. the equipment was used only for a sufficient period of time
to produce samples for fracture and gradation testing (Appellant's
Exhibit No. 18).- Various units of the plant were still at Eileson Field
at the time this letter of the contractor was written. Appellant's Exhibit No. 57 shows the extensive use made in 1955 of the various items.
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of equipment making up the Tonsina Screening Plant. Use was made
of the parts of the plant not only at Tonsina and EiJleson but at Black
Rapids nd Naknek. The rental allowances made in this exhibit- for
use of various items of the plant total no less than $9,410.08, and apparently constitute the principal reason for the final reduction in the
amount of the claim. Although the complete plant has never operated
as a complete unit, as Erickson testified (Tr., p. 93), use has been made
of virtually all of its component parts.
The cost of the Idaho Sprocket Screening Plant to the contractor
was only $19,375.16. The trap which the contractor built in its
Anchorage shop cost it $6,711.81, and the cost of the Barber-Greene
conveyor and the buzzer screen was $7,430.00. Apart from a additional $4,275.50, representing the cost of motors, switches, panels,
switchboard and the like, the balance of the contractor's equipment
claim consists of charges for assembly of equipment, move-in costs,
ownership costs, overhead and profit. The total costs claimed amount
*to almost 20 percent of the $210,000 bid for the unit of the work for
which the plant allegedly was provided.
Erickson conceded in his testimony that item 100 (1) could have
been performed with a plant of standard manufacture, such as a Master-Tandem or Cedar Rapids screening plant, which, being equipped
with replaceable screens for handling different sized products, culd
have been adapted to the requirements of the job, and that such a plant
could have been purchased at a cost of about $50,000. Indeed, the
-witness revealed that contractor had 'a Master-Tandem plant in its
equipment pool in Anchorage in 1953! He insisted, however, that a
standard plant would not have produced the required material at a
price which would have enabled the contractor to meet its low bid of
$1.20 a cubic yard. Indeed, he testified that with a standard plant the
cost would have been $5.00 a cubic yard. (Tr., pp. 71, 214-1S, and
243-45.)
In his findings and decision of May 16, 1955, the contracting officer
included the following finding:
As to the allegedly "highly specialized" screening equipment, the record shows
that the contractor chose to ignore the telephone and telegraphic orders to discontinue preparatory work for Item 100 (1), or he chose to consider that the
screening plant was not preparatory work exclusively for this item. The screening plant was completed and shipped to Alaska where it was apparently assembled with other component parts. The plant has been used wholly or in part
for processing material on at least three projects, one of which was not under
Alaska Road Commission jurisdiction. It therefore appears that, although the
:screening plant may have been assembled' with the idea that its primary use
would be on Item 100 (1) 'of this contract,'it was useful for other purposes and
continues to have potential uses.
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On the basis of his findings the contracting officer concluded that "the
*damage to the contractor, if any, arising from mobilization' of the
equipment for item 100 (1) of this contract, is indeterminate to the
extent that it is in the nature of unliquidatcd damages and is therefore
beyond his authority to adjudicate."
The contracting officer was in error in concluding that the claim was
one for unliquidated damages merely because no adequate proof had
been presented to him concerning the cost of the preparatory work on
-plant. The test is rather whether the claim is one for breach of contract.' 6 In the case of this item of claim the contractor was entitled to
an equitable adjustment uLder the "changes" article of the contract for
the necessary preparatory work o the plant, notwithstanding the
'special provisions of articles 4 and 9 of the standard specifications,
since item 100 (1) was not deleted merely because of unanticipated
field conditions. While the Board cannot accept the contracting offi'cer's finding that the contractor ignored the notification of the deletion
,of item 100 (1), and proceeded with the completion of the Idaho
,Sprocket plant despite the notification,'the Board must find that the
contractor was not justified in shipping the plant to Alaska after it
had been notified of the deletion. This action undoubtedly narrowed
the market for the Idaho Sprocket plant, and seriously impaired its
-salvage value.
It is the essence of this item of the contractor's claim that the Idaho
Sprocket plant was necessary to enable it to meet its bid price. This
,contention is stated in the Appellant's Reply Brief as follows: "The
acquisition of such equipment, capable of producing the Select Borrow
at a price below the bid price, was the very basis for the low unit at
which appellant contracted to supply this substantial item of the
contract." In iew of Erickson's testimony, the Board must find that
the bid was not made upon the expectation that the Idaho Sprocket
plant would be acquired for its performance. The Board must find,
-onthe contrary, that the contractor intended'at first to operate with a
-plant consisting of the trap, Barber-Greene conveyor and the buzzer
screen, and that the decision to acquire the Idaho Sprocket plant was
not made until a few months before the deletion of item 100. (1).
Moreover, the Board must also find that the trap-conveyor-buzzer
screen plant was either not acquired for the sole purpose of performing
the deleted item, or that it was abandoned as the instrument for the
performance of the item long befoie its deletion. In other words, the
.plant was either a generally useful item, or
unsuccessful experi-

-an

16 Continental Tllinois National Bank &6Trust Co. of Chicago et at. v. United States,
126 Ct. Ci 631,640 (1953)..
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ment. In either case, this plant must be left out of account in determining the equitable adjustment to which the appellant is entitled.
To put it in another way, there are really two plants involved in this
item of the contractor's claim, the trap-conveyor-buzzer screen plant
and the Idaho Sprocket plant, and the contractor cannot transfer to
the Government the costs of both of them.
The Government contends that the contractor is entitled to recover
on this item of the clain at most "a sum equal to one year's annual
rental of a plant of standard manufacture" (Answer Brief of the
Department, p. 8). The Board cannot accept, however, this contention, notwithstanding the elements of weakness in the contractor's
case. While the Government has shown that the work could have been
performed by adopting a plant of standard manufacture, it has
failed to refute the testimony of Erickson that the production of the
material with such a plant would have cost the contractor $5. a cubic
yard. The contractor was not bound to perform this unit of the
contract at a loss, and the Board must hold, therefore, that the contractor was not unreasonable in ordering such as a special plant as
the Idaho Sprocket. Even though the use of such a plant may not
have originally been contemplated by the contractor, it was ordered
nevertheless prior to the deletion of item 100 (1). As the trapconveyor-buzzer screen plant must be left entirely out of account in
calculating the amount of additional compensation to which the contractor is entitled, the contractor is entitled to recover only the cost of
the Idaho Sprocket plant, which the record shows to be $19,375.16.
On this amount, however, the Government should be allowed a credit
for the use of parts of the plant for other purposes,. as shown by the
present record, and for the present salvage value of the plant taking
into consideration not only the market in Alaska but in the continental
United States. As this amount cannot be determined from the present
record, however, this item of the claim is remanded to the contracting
officer for determination upon the best expert evidence made available
to him by counsel for the Government and the contractor. . The contractor will have a further right to. appeal to the Board from the
determination made by the contracting officer. If such an appeal is
taken, a record adequate for its disposition shall be transmitted to the
.Board.
Items 2 and 8: These items of the deletion claim are essentially similar and will, therefore, be treated together.
.

1 The contractor is not entitled to any allowance for profit on the purchase of the
plant.
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Item 2, which is in the amount of $63,523.68, is for the alleged costs
of finishing the subgrade to standards acceptable to the Commission,
from Mile 57.4 to Mile 58.4, and Mile 60.6 to Mile 82.1.
Item 3, which is in the amount of $29,423.80, is for the alleged
estimated costs of finishing the subgrade to standards acceptable to
the Commission, from Mile 50.8 to 57.4, and Mile 58.4 to Mile 60.6.
The subcontractor who perform ed-this last-mentioned portion of the
contract evidently experienced financial difficulties and the pime
contractor completed the work. The unavailability of the books of the
subcontractor made it necessary for the prime contractor to estimate
its costs.

There is also claimed on each of the two parts of. this item of the
deletion claim a 15 percent profit, which totals $13,942.14 and makes
the total amount of items 2 and 3 $106,889.62.
The main basis of the claim of the contractor with respect to items
2 and 3 are that the sudden deletion of item 100 (1) prevented the
use of select borrow topping material to finish off the rough subgrade
and that the deletion of this item caused the contractor to do extra
work with respect to the subgrade, in that (1) it was forced to use
unsuitable and unspecified material because the Government neither
permitted the overhaul of suitable material for the purpose of preparing the subgrade from available pits nor designated pits from
which'such suitable material could have been obtained without the
objectionable overhaul; and (
it had to prepare a new subgrade:
without reasonable tolerances, and that this subgrade conformed in;
all respects to item 42 of the standard specifications entitled "Finishing
Earth Grade Roads," which provided for a new subgrade. (Tr., p. 97.)
This item was not included, however, in the specifications applicable
to this contract, and no written change order or order for extras was
issued or requested in accordance with the provisions for extras.
The record does not substantiate the contentions of the contractor
and, consequently the contractor has not met the burden of proving by
a preponderance of the evidence that the Government demanded of
the contractor anything beyond what it was required to do inder the
contract. The Board finds that the roadway which was constructed
is substantially identical to the roadway provided for by the contract,
specifications and drawings.
.
.
The contractor's difficulties in finishing. the subgrade were not
caused by the deletion of item (1) but by its own haste and inadequacies in working on the subgrade in 1953. As already related
the contractor originally planned to complete most, if not allof the
:

.

let

most,

:if-o

I

of

the:

:
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work in 1953,1s and in accordance with this plan pushed the work on
the subgrade too fast to 'permit it tQ be brought to any high degree of
refinement. It relied rather upon the placing of the Select Borrow
Surface Course to make up for any deficiencies.: As. Erickson
testified:
With Bid Item 1('); (1). being in 'the; contract the contractor; made no
great'or extensive eftrt to build the grade produced in that season to any high
degree of refinement. In other words, with the surfacing course to come in
we proposed to haul merely' the borrow from allowable haul pits of selected
material obtained in it along with the surfacing processing out to that grade
and to place that material in advance of laying down. the surfacing material
.as a preparatory step to get the subgrade up to the requirements that the Alaska
Road Commission might desire. , (Tr., p. 54.)
,
:

It was the intention of the contractor, in placing the select borrow
to correct the roughness of the subgrade, to charge the Government
the price for ordinary borrow only. . (Tr., pp. 100-01.) However,
Erickson admitted in cross examination that his intentions with respect to the correction of the subgrade were never communicated to
the contracting officer. (Tr., pp. 219-20.)
The Select Borrow Surface Course was intended to provide material.
for the layer above the subgrade,' and the contractor's plans were not,
therefore, in accordance with the requirements of the contract. In
his findings and decision of May 3, 1955, the contracting officer found
that the irregularities in the' subgrade could not be dressed up with
the select borrow. "One of the primary purposes of the Select Borrow
Surface Course 'where used," he stated, "is to make. it possible for
the: Government to maintain over a period of years1 the driving surface;
at a relatively high standard.wi-th a relatively l6w expenditure. To do
this it is necessary to be able to scarify and-reprocess the surface. If
the subgrade is uneven, the scarifying is made. difficult, large rocks are
dug from the. subgrade. and: the justification for the select surface
course is nullified." The contractor. has offered. no: evidence contradicting this finding. In any event,'the Government. cannot be expected.
to pay for the miscarriage of any plans which the contractor might
have' made for incidental uses of the Select Borrow.-f:
The contractor complains particularly that it was not allowed reasonable tolerances in finishing.e subgrade. The ontract does: not
contain specific provisions for tolerances with respect to the finish of
asubgrade,. but several 'items; in .the 'standard specifications require
conformity: with the liies'ahd grades 'sho'wn on the plans. (Item

"I

According to Erickson's testimony, 81 percent of the total work was completed in
1953, and 'the contractor' missed by 'fa ctibn f-a percent 'iinishing all the *brk in 1954.
19 See also Statement to same effect in the second full paragraph on page 2 of Erickson's letter of June 18, 19 4 to the Alaska Road Commission (Appellant's Exhibit No. 10).
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29-1. relating to fill material placed on embankments; item 41-1.1
which contains similar language relative to preparation and filling
of subgrade, and article 5.3 which relates to all finished surfaces.).
These provisions should be 'interpreted as requiring reasonable varia-,
tions, and even in the absence of specific provisions, a reasonable:
variation or tolerance should be allowed.
There is conflicting testimony as to the extent of the tolerances
allowed:by the field engineers to whom the contracting officer delegated
the determination of tolerances. There was testimony of contractor's
witnesses that it was difficult to ascertain what the tolerances were
and sometimes the tolerance was one-tenth or two-tenths of a foot.:
(Tr,. pp. 115-123,-129-130, 255-257, 270-272; also, see p. 27.) The
inspector of the Commission testified that the blue tops 20 had to.
be reached but could be exceeded by one-tenth to four-tenths of a foot
where soil conditions required such fill to achieve a stable road; andthat in other cases variations above or below grade of one-tenth of a
foot were always allowed, and sometimes as much as four-tenths ofa-foot. (Tr., pp. 310, 345-346.) Moreover, part of the difficulties of
the contractor in meeting tolerances were due to the rough manner in,
which it had prepared the subgrade. As the contracting officer found:
.It is: to be noted that a roadbed can be built: to rather close tolerances with
coarse material, including rock excavation, if it is brought to grade and compacted as a part of the initial grading operation. However, if the grade is built.
carelessly and unevenly, trueing it up later with the same material becomes a
troublesome and costly operation. A 4" rock will readily push down to grade in
a soft fill during the initial cmpacting but it is impossible to bring a 2" dip to
grad& with the same rock after the grade has been compacted; (Paragraph 21
of the findings and decision of May 3, 1955.)

itis the conclusion of the Board that it was not unreasonable for the.
tolerances to be flexible in the light of the varying conditions and that
the tolerances were not unreasonable.
- Moreover, although it' is the 'essence of the contractor's case that
iti was required to conform in all respects. with item 42 which was
not a part of the contract, there is no evidence that the appellent.
conformed to therequirements of th6 specifications for this itea, such
as scarifying to a depth'of '6", l6aving no material larger than: 2" in,
the top 4 inches 'of the'finished road surface, or finishing the grading;
with a grading machine supplemented' by handwork where necessary.-.
2 The blue tops are stakes that indicate the designed grades. As explained.by Ruther-.
ford hf. 'raugan, the.cOntrac'tor's Project Shuperihtendent: "A blue top is a stake that is
set in the shoulder line of a grade or of a roadway to show the exact line and the-exact

finishgrade of that shoulder. 'The reason it is called blue top is that they' are rkidiI
blue on top, of the stake and they are merely' forrthe ipiirpose'of'boildin"'-and fo the user
of grader operators 'in finishing tht roidivsy td- that'degree of 'grade
(Tr, p 25:)
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(See item 42-1.1 and 42-3.1.) Furthermore, the Government is correct

in contending that, if the contractor was indeed required to perform
in accordance with item 42 of the standard specifications, the claim
would be barred by its failure to secure an extra work order as
required by article 5 of the contract and article 9.4 (b) of the standard
specifications.
In so far as the contractor's claim is based on its difficulties in obtaining and hauling suitable borrow, it is necessarily disposed of by the
findings and conclusion of the Board with reference to the borrow
claim.
Itejm 4: This item of the claim, which is in the amount of $26,938.99,

is for alleged added costs of the contractor attributable to the prolongation of the work into the spring of 1955. The amount claimed,
which includes in addition to general overhead an allowance of 15
percent for profit, consists principally of the salaries of the contractor's Project Superintendent, Project Engineer and Project Office
Manager from October 30, 1954 through May 23, 1955 that alone total
$18,208.39. The balance of the claim consists of labor costs for demobilization in 1954 and mobilization in 1955, and various items of
equipment expenses.
The contractor puts the blame on the Government for the prolongation of the work into 1955 for a variety of reasons. It alleges, in the
first place, that except for the added work and difficulties attendant
upon the deletion of item 100 (1) and the failure of the Goveriment
to furnish proper borrow material the work would have been completed
in 1954 with no greater effort than was expended in 1955. It alleges,
in the second place, that the Government failed to supply it with a
check list of claimed deficiencies which it had requested and then ordered a winter shut-down on October 26, 1954. Faced with this

shut-down, and fearing that the Government would exercise its
power under the specifications toorder the repair of winter maintenance,2'l the contractor alleges that it decided to keep its key personnel, on the job, as well as necessary equipment, during the winter
shut-down period.
In his findings of fact and decision the contracting officer pointed
out that this claim was being advanced in the face of a large engineering expenditure by the Government to enable the contractor to complete the work in 1953.22 He also found that the work was 99 percent
complete at the time of the winter shut-down in 1954, and that the
failure of the contractor to complete the work entirely that year was
:This obligation was imposed on the contractor by article 4.4 of.the standard specifications as supplemented by the special provisions.
The,, contracting officer testified at the hearing that this expenditure amounted to
$P16000.
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due to the fault of the contractor in directing equipment and personnel
to other contracts and not giving proper supervision to the work.: He
also found that the. contractor had employed an unsatisfactory subcontractor, and had allowed the subcontractor to move off the job
before it had been completed. Finally, he found:
It is unrealistic to contend that it was necessary to spend $18,430.16 on salaries
to retain key personnel to finish the job in the spring when the semi-final estimate withheld $20,000 to insure completion of the remaining work in 1955. The
contractor could, by remote control of their superintendent at the nearby PaxsonRapids job, direct the small amount of final work remaining to be done.

The Board must conclude that the contracting officer was entirely
justified in rejecting this item of the contractor's claim. The record
shows that the project was coMpleted in the spring of 1955 after only
3 weeks of work. Only five or six men and a few pieces of equipment
were required." The contractor's fears of exaggerated demands of
the Government for repair of winter maintenance proved entirely
groundless, for none were made. (Tr., pp. 162-63, and 263.) Moreover, it had received oral assurances in 1954 that such demands would
not be luade. Finally, the record shows that the contractor did not
even request a list of deficiencies that would prevent final-acceptance
of the project until October 20, 1954 (Appellanit's Exhibit No. 29),
and that when the project was shut down for the winter ss than a
week later there was already so much snow on the ground that final
inspection and acceptance of the project would have been impossible
(Appellant's Exhibits Nos. 31, 32 and 33). The contractor was improvident in maintaining three high-salaried employees overy the
winter of 1954-55 to finish off a job that was virtually completed, and
to ward off a fear that was entirely groundless.
In so far as this item of the claim is based upon the difficulties of the
contractor in finishing the subgrade, the contention has already been
disposed of.
Although the Board has considered the merits of this item of the
claim, it would seem that it is a claim for unliquidated damages, since
it is based on the alleged delay of the Government in discharging its
duty of inspection under the contract or upon other alleged breaches
of contract. The contracting officer could not entertain or settle such
a claim, and the Board also lacks jurisdiction to determine it.
To summarize: All four itemus of this claim lack erit and are rejected except for item 1, which is allowed to the extent indicated.
The basic fallacy underlying all four items of the claim is that except
for the preparatory work on the plant, there is no relation of cause
3 This is the testimony of Rutherford M. Haugan, the contractor's Project Superintendent. (Tr., pp. 259, 263.)
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and effect between the deletion of item 100 (1) and the consequences
that are attributed thereto. It would indeed be extraordinary if the
contractor were to be held to be entitled to additional compensation
in the amount of $167,970.44 by reason of the deletion of a contractual
item for which the estimated price was $210,000.00. Despite the
deletion, the contracting officer has f ound that the contractor had
earned under the contract exclusive of any settlement no less than
$2,067,725.88, which was almost as much as the $2,083,853.00 that was
the estimated contract price.
CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the findings of fact and decisions
of the contracting officer, dated May 3 and May 16, 1955, and July 7,
1955., denying the claims of the contractor, are affirmed as modified
herein, and the contracting officer is directed to proceed as outlined
above.
THEODORE
I

-I. HAAS, Chairnan.

concur:

WILLIAM SEAGLE,

Memnber.

CLEARkGRAVEL ENTERPRISES, INC.
A-27449

Decided May 31, 1957

Mining Claims: Lands Subject to-Mining Claims: Special Acts
Land which, in 194(6, was included in an oil and gas lease issued under the
Mineral Leasing Act was not subject to mining location and in the absence of
a showing of compliance with the provisions of the act of A-ugust 12, 1953, a
mining claim located on such land is invalid.

Administrative Procedure Act: Exemption From-Mining Claims: Determination of Validity

A mining claimant is not entitled to a hearing under the Administrative Proced-ure Act on the validity of the claim where it appears on the face of the
record that the clain is invalid because the mining location was made at a
time: when the land included in the claim was embraced in an existing oil
and gas lease issued under the terms of the Mineral Leasing Act, and the
mining claimant. had failed to comply with the provisions of the act of
August 12, 1953.

United States v. Keit

distingu7tishedG.

V. O'Leary et a1. 63 .1. . 341 (1956),
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APPEAL FROM THE BUREAU OF:LAND MANAGENENT

Clear Gravel Enterprises, Inc., has appealed to the Secretary of the
Interior from a decision of the Acting Director, Bureau of Land
Management, dated Noivember 16, 1956, which affirmed the decision
of the land office manager, Reno, Nevada, dated July 11, 1955, declaring
the Clear Gravel No. 9 mining claim null and void because at the time
- the claim was located the land involved was included in all oil and gas
lease and therefore was not subject to location under the mining laws;
and for the further reason that the appellant did not comply with the
provisions of the act of August 12, 1953 (30 U. S. C., 1952 ed., Su pp
III, secs. 501-505), and the act of August 13, 1954 (30 U. S. C., 1952
ed., Supp. III, secs. 521-531), which provided a means for validating
mining claims in conflict with oil and as leases.
* The record shows that the claim was located on January 21, 1946,
for the NEI/4 sec. 20, T. 21.S., R. 60 E., M. D. M., Nevada. At that
time this land was embraced in oil and gas lease Carson City 022240
issued pursuant to al application filed April 13, 1945.

In its appeal to the Secretary the appellantasserts that wheii the
claim was located the appellant and its grantors made a discovery of
gravel deposits; that the land was at that time chiefly valuable for the
nining of gravel for construiction purposes; that there was no evidence
of any drilling or work of any kind upon the oil and gas lease; that
norecord of oil and gas lease Carson City 022240 was filed or recorded
in the. Recorder's office of Clark County, N:Tqvada; that ever since the
location was made the appellant and its grantors have filed each year
their proofs of labor upon the claim and have done at least $100 assessment work each year in addition to the mlining operation.
In another case involving other mining claims located by the appellant in the same township, Clear Gravel E nterpriseg,Inc., A-27287
(March 27, 1956), at a time when the lands included in. the locations
were also embraced in various oil and gas leases, the Department held
that these identical contenatious were -without merit* ;. in that Federal, oil and gas, lease holders are hot required to record their
leases on the county records; all of the oil and gas leases antedate-the year 1946
which.is the year the appellant alleges it located the claims; and finally the appellant failed to comply ,ith the terms of-the acfs of Congress (supra) [reference to
acts of August 12, 1953, and August 14, 19o4] which could'have validated the
claims. The Department has held that except in situations where a mining claim. ant complies with the provisi6ns of the act'of August 12,- 1953,-mifing claims located on lands which were included i oil and-gas leases or allowable applications
for such leases under the Mineral Leasing Act at the time the mining claim, was
located are invald R L. Greene et a/.,
27181 (May 11, 1955).'
lFor further authority to the effect that a mining claim cannot be located on land
embraced in an oil and gas permit or lease see: Joseph E. MeClory et al., 50 L. D. 623, 626
(19)24); FPltrol o. v. Brittan as Rchart, 51 L. D. 649, 653 (1926); HT.Leslie Parker
et al., 54 I. D. 165, 1T3 (1933).
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In view of the Department's previous decision of March 1956 on
these contentions, no further comment need be made here.
The appellant also contends in this appeal that the enactment of
the act of August 12, 1953, was not known to the appellant or its
grantors, and hence they had no opportunity to comply with the provisions of the act; that the act is contrary to the provisions of the fifth
amendment to the United States Constitution in that it deprives the
appellant of property, i. e., mining claims, without due process of law
in that no actual notice was given it of the law and no opportunity for
a hearing afforded it.
As discussed in the Acting Director's decision, after the passage of
the Mineral Leasing Act (30 U. S. C., 1952 ed., sec. 181 et sea.) the Department uniformly held that mining claims could not be located on
lands covered by an outstanding permit or lease, or allowable application for a noncompetitive lease (see cases in fn. 1). The act of August
12, 1953, provided that mining claims located subsequent to July 31,
1939, and prior to January 1, 1953, on public domain lands included
in an oil and gas lease or application for a lease could be validated,
provided the owner of the claim filed an amended notice of location
stating that the notice was filed pursuant to the provisions of the act
and for the purpose of obtaining the benefits thereof. The claimants
were required to file an amended notice within 120 days after August
12,1953.
The act of August 12, 1953, therefore, was recognition and approval
by Congress of the Department's frequent ruling that mining claims
which were located on lands included in an existing oil and gas lease
or an oil and gas lease application were void. The act, therefore, provided a means whereby these otherwise void claims could be validated.
In other words, the appellant and its grantors had nothing in the way
of property rights prior to the passage of the act of August 12, 1953;
consequently, the act could not possibly deprive them of property
without due process.
As for the appellant's contention that it was not aware of the act
and therefore was not given the opportunity to comply with it, the
simple answer is that a citizen is chargeable with knowledge of the law
affecting him, and the mere fact that he had no actual notice of a law
does not render the law unconstitutional.
The appellant's final contention is that the action of the manager in
declaring the mining claim null and void did not comply with requirements of the Administrative Procedure Act (5 U. S. C., 1952 ed., sec.
1001 et seq.) in that such action was made without proper notice and
an adequate hearing contrary to due process of law, and because the

j
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manager is not an officer authorized by section 7 of the act to preside at
hearings under the act. The appellant cites the Department's decision'
in United States v. Keith V. O'Leary et al., 63 I. D. 341 (1956), in
support of his contention.
The appellant's contention is without merit and is not supported by
the decision in the O'Leary case. In that case the manager held that
charges brought by the Government against a mining claim located by.
O'Leary and Donald K. Moore had been sustained at a hearing before
the manager and held the claim invalid. The charges brought were
on the grounds () that the land embraced in the claim was non-mineral in character and () that minerals had not been found within the
limits of the claim in sufficient quantities to constitute a valid discovery.
The appellants O'Leary and Moore contended that in a determination as to whether there had been a discovery of valuable minerals on
the claim, they were entitled to a hearing on the question presided at by
an examiner appointed under section 11 of the Administrative Procedure Act, and that a hearing presided over by the manager of the
land office violated the act.
The Department held that even though there is no statutory requirement that a hearing be held to determine the validity of a mining
claim, inasmuch as a mining claim is a claim to property, the claim
may not be declared invalid without proper notice and an adequate
hearing in accordance with due process of law, and that since a hearing was necessary it must- conform to the requirements of the Administrative Procedure Act.
The decision in the O'Leary case was based on the fact that the
only issues in the case were whether or not the land embraced in the
Moore-O'Leary claim was mineral in character and whether a valid
discovery had been made. These issues were clearly questions of
fact upon which the appellant should be permitted to present his
evidence before a hearing examiner authorized by the Administrative
Procedure Act. A land office manager is not an officer authorized by
section 7 of the act.
In the present case there are no questions of fact whatsoever. The
appellant does not deny that its claim was located after an oil and gas
lease had been issued on the land embraced in the claim, nor is there any
allegation made that the appellant complied with the act of August
12, 1953, 8upra. Since these facts are admitted, as a matter of law
the claim is null and void. There is no necessity for a hearing in such
a case. and; the rule announced in the 07Leary. case is clearly not
applicable.
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The appellant included with its, appeal to the Secretary a petition
for rehearing of the Department's previous decision, Clear Gravel
E'nterprises,Inc., A-27287 (March 27, 1956), in view of the'O'Leary
decision. As previously ientioned, that appeal imolved other claims
owned by the appellant in the same township as the land involved in'
this appeal. The appellant bases his petition. for rehearing on the
contentions that the act of AugLst 12, 1953, is violative of the fifth
amendment because it does iot provide actual notice to a mining
claimant or a hearing andthat the O'Leary decision requires that a
hearing be held to determine the validity of those claims under the
provisions of the Administrative Procedure Act. Inasmuch as the
decision in this appeal has determined that there is no violation of
the fifth amendment and that the Administrative Procedure Act does
not apply where a milling claim is null and void on its face and as a
matter of law, the:petition for rehearing is denied.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretawry of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Acting Director, Bureau of Land
Management, is affirmed.
EDMruND T. FmRrz,
Deputy Solicitor.
:STEELCO DILLING CORPORATION:
A-27435

Decided lay 31,1957

Oil and Gas Leases: Drilling-Oil and Gas Leases: Termination'
Under section 17 of the Mineral Leasing Act, as amended by the act of'August
8, 1946, a competitive lease in its extended term by reason of production
by operation, of law when production ceases unless diligent
drilling operations are being conducted on the lease at that time, in the absence of an order under, section 39 suspending operations and production on,
the lease.

terminates

Oil andGas Leases: Production
Production from a lease may properly be regarded as having ceased on the.
final day of the last month during which any production from the lease
was reported where the exact date of cessation of production within that
month is not known.

Oil and-Gas Leases: Extensions
Under the Mineral Leasing Act, as amended by the act of July 29, 1954, if
production ceases on a competitive lease which is in an extended; term by
reason of production, the lease terminates by operation of lawunless: (1)
withinGO daysaftercessatin of' production, reworking or drilling operations'
are begun on the lease and thereafter conducted with reasonable diligence
during the period of nonproduction; or (2) an order or consent of the Secre-

2141

STEELCO DRILLING CORP.

215

May 31, 1957
tary suspending operations or production on the lease has been issued; or
(3) the lease contains a well capable of producing oil or gas in payiig
quantities and the lessee places the well on a producing status within a
reasonable time, not less than 60. days after notice to do so, and thereafter',
continues production unless and until the Secretary allows suspension.

Oil and Gas Leases: Extensions
Where the holder of a lease which is in its extended term because of. production
performs some reworking operations following the cessation of production
.but fails to continue the operations, he is not entitled to an extension of his
lease.

Oil and Gas Leases: Extensions
Where production from a lease ceases because the well is no longer capable of
production, the lessee is not. entitled to the benefits of the provision in section,
17 of the Mineral Leasing Act which provides that no lease on which there
is a well capable of production shall expire because the lessee fails to produce
it unless the lessee is allowed not less than 60 days after notice to place the
well on a producing status.
APPEAL FROX THE BUREAU OF LAND MANAGEXENTT

Steelco Drilling' Corporation has appealed to the Secretary of the'
Interior from a decision of November 2, 1956, by the Director of the'
Bureau of Land Management holding that competitive oil and gas
lease Cheyenne 080570 terminated by operation of-law on July 31, 1954.
The lease was issued on June 1, 1949; to E. M. Carlson on 120 acres: of
land in Big Muddy Oil Field, Iwyoming, for a term of 5 years and so*
long thereafter as oil or gas was produced in paying quantities (sec tion 17 of the Mineral Leasing Act, as amended by the act of August 8;5
1946.; 30 U. S. C., 1952 ed., sec. 226). An assignment of the lease-:
to the Steelco Drilling Corporation was approved on July 26, 19.49.
In a decision of February 15, 1956, -the manager of the Cheyenne
land office held that the lease terminated by operation of law on July.
31, 1954, inasmuch as production ceased in July 1954, after the lease
was in its extended term by reason of te discovery of oil on the lease
on June 27, 1950, during its primary term; and that, since July 1954,
the lease has neither produced nor contained a -well capable of proz
ducing in paying quantities and no reworking or drilling operations
to restore production were carried on within 60; days after produc.
tion ceased.:
In its appeal to the Director fromn the manager's decision, the lessee
requested: that the lease be, reinstated and that the.'ssee be- given an
opportunity to- restore production' or at least be allowed to removes
thecasing andother instllationsin the well.;:'-'
The well.on the lease, drilled in 1950, was:apparently produced until.
some time in July 1954. In March 1954 production: diminished and
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"sandfracing" (sand fracturing) operations were conducted in an
attempt to increase production, but the operations were unsuccessful.
Reports by the Geological Survey indicate that the: one well on the
lease produced only nine days (a total of 21 barrels of oil) in July
1954, and that since July 31, 1954, the lease has not produced and there
has been no well on the lease capable of producing in paying quantities.
The records of the Geological Survey do not show the exact date in
July 1954 on which production ceased and the appellant cannot locate
its production records for July 1954, but it has reported no commercial
production from the lease since the report of nine days production
in July 1954.
Ordinarily, a lease issued under section 17 of the Mineral Leasing
Act, as amended by the act of August 8, 1946, which is in an extended
term by reason of production, expires when production ceases (in the
absence of an order under section 39 (30 UL.S. C., 1952 ed., sec. 209)
suspending operations and production) because section 17 provides
that leases issued thereunder shall be for a primary term of 5 years
and shall continue so long thereafter as oil or gas is produced in
paying quantities. Before July 29, 1954, the only provision of the
Mineral Leasing Act which would have prevented expiration of the
appellant's lease in the circumstances of this case was the provision
in section 17 that a lease "upon which there is production during or
after the primary term shall not terminate when such production
ceases if diligent drilling operations are in progress on the land under
lease during such period of nonproduction." If production from the
appellant's lease had in fact ceased before July 29, 1954, the lease
could have continued past the date of cessation of production only if
diligent drilling operations were being conducted on the lease. However, it is unnecessary to determine whether such operations were
being conducted because the ppellant has been given the benefit of
the doubt and it has been assumed, in effect, that production continued
until July 31, 1954, and ceased on that date. Of course, if production
had ended before July 29, 1954, andthere had been no diligent drilling
operations on the lease, the lease would have terminated by operation
of law on the cessation of production.
On July 29, 1954, the Mineral Leasing Act was amended in several
ways, including the amendment of provisions governing the termination of leases on which production ceases (30 U. S. C., 1952 ed.,
Supp. III, sees. 187a, 188, 226, 226e). One of the provisions amended:
was the provision quoted above relating to the extension of a lease
upon which diligent drilling operations are being conducted. This
provision was amended by subsection (1.) of the act of July 29, 1954,
toread asfollows:
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Any lease issued under this Act which is subject to termination by reason of
cessation of production shall not terminate if within sixty days after production
ceases, reworking or drilling operations are commenced on the land under lease
and are thereafter conducted with reasonable diligence during such period of
nonproduction. No lease issued under the provisions of this Act shall expire
because operations or production is suspended under any order, or with the
consent, of the Secretary of the Interior. No lease issued under the provisions
of this Act covering lands on which there is a well capable of producing oil
or gas in paying quantities shall expire because the lessee fails to produce the
same, unless the lessee is allowed a reasonable time, but not less than sixty
days after notice by registered mail, within which to place such. well on a producing status: Provided, That after such status is established production shall
continue on the leased premises unless and until suspension of production is
, allowed by the Secretary of the Interior under the provisions of this Act.

The quoted portion of subsection (1) of the act of July 29, 1954 (hereinafter referred to as the act of July 29) sets forth three distinct
and separate sets of conditions or circumstances in which a lease will
not expire even though production has ceased and the lease is in an
extended term by reason of production. The second condition mentioned in subsection (1), that no lease shall expire because of the
*suspension of operations or production uder any order or with the
consent of the Secretary, has no relevancy in the instant case, there
having been no consent or order of the Secretary suspending operations or production on this lease.
The first provision of subsection (1), that a lease on which production
has ceased will'not terminate if within 60 days after production ceases,
reworking or drilling operations 1 are begun on the leasehold and
carried on thereafter with reasonable diligence during the period of
nlonproduction, allows a period of 60 days after cessation of production
within which a lessee may begin reworking or drilling operations
which, if continued during the period of nonproduction, will prevent
expiration of a lease that would otherwise expire. 43 CFR 192.121
*(a),issued pursuant to the first provision of subsection (1), provides:
A lease which is in its extended term because of production shall not terminate
upon cessation of production if, within.60 days thereafter, reworking or drilling
operations on the leasehold are commenced and are thereafter conducted with
reasonable diligence during the period of nonproduction.

In a decision of June 22, 1956, by the Actin, Director of the Bureau
of Land Management, the manager's decision was suspended for 30
*days within which time the appellant was requested tor subit satisfactory evidence of : () the exact- date of cessation of prduion of
'The phrase "drilling operations" refers to the.actual digging or deepening of a hole
with a string of drill tools. "Reworking operations" are performed to restore the flow
*of oil in an existing well which has ceased to flow or has diminishedin production, and
the phrase covers a variety of operations including swabbing, bailing, and sand fracturing (Morton Oil Compapy,& .-D. 392, 396 (1956)).
*
.
.
.
t
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(s)

oil. or: gas in paying quantities from the lease,
a. detailed statement
of drilling operation conducted on the lease during the period of nonproduction, and (3) a detailed statement of all other efforts made inmediately following the cessation of piduction to, place the well on a
m
producing status. TlieAiting Director's decision gave the appellant
an opportunity to show whether, after, production ceased, reworking
or drilling operations were conducted in accordance with the first
provision of subsection (1) of the act of July 29.
in. response to the Acting Director's decision, the president of
tSteele Oil CDompany, operator under the lease,: subilitted a statement
that on March; 29, 1954, a "sand-fracing" operation beganz-which was
completed on April 2, 1954, that servicing was done on May 20 and 21,
*1954, and that between .August 6 and August 9, 1954, re-working and
soricing operations were conducted on the lease. ie stated that there
was some production in the course ofthese operations butthe company's
records did not show the amount or the details; that after August 9,
1954, efforts of the company were confined to negotiations with other
operators who believed that the Dakota sand could be produced with
further operations and who, wanted to produce the well. from a sand
above the Dakota sand.2:
An affidavit by Stanley Smalec, production superintendent on the
lease during 1954, was also submitted for the appellant in response to
the Acting Director's decision. Mr. Smalec's affidavit stated that the
well on the leaseholdproduced from the Dakota sand for several years
and into the year 1954 when production tapered off until the "sand*fracing" operation was done; that after "sandfracing," the well was
pumped, but not very much new oil was recovered and the well would
have to be shut down when dry; that several weeks after "sandfracing",
he was ordered to shut down the well. Mr. Smalec stated further that
in his opinion it cannot be said that the well on this lease is incapable
of producing until further efforts are made to restore production including: (a) hot oil treatment, (b) casing swabbing, and (c) testing
the Wall Creek sands (above the Dakota sand) in which there were
oil showings when the well was drilled, but which were not tested because of the Dakota sand objective.
The material submitted by the appellant shows that there have been
no, operations of any kind on this lease since August 9,1954. If the
servicing operations conducted on: the lease during the four days in
August1954 are regarded as the commencement of reworking operations within 60 days after cessation of production within the meaning
of the first provisionhoff subsection (1) of the act of July 29, 1954, the
remaining requirement of that provision, that reworking or drilling
2Apparently oil from this lease has been prodfuced only.from the Dakota sand.i :
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operations thereafter be "conducted with reasonable diligence" during
-the period of nonproduction, was not met., By discontinuing the serv.icing operations whicl were conducted for four days in August 1954
and by not conducting any other operations after production from, the
lease ceased, the appellant lost the opportunity, under the first provision of subsection (1) of the act of July 29, to continue for the period
of nonproduction attempts to restore production, and so to prevent
termination of the lease.. Accordingly, the lease was:not extended by
reason of the first provision of subsection (1) of the act of July 29, and
the Department cannot grant the appellant's request that the, lease
be reinstated now, long after the expiration-of the period allowed by
the first provision in subsection (1) of the act of July, 29, and allow
another 60-day period of time for reworking and drilling operations
such as those suggested in the Smalec affidavit.
The third provision in subsection (1) of the act of July 29, that a
lease covering lands on which there is a well ca able of producing oil
or gas in paying quantities shall not expire because the lessee fails to
produce it unless the lessee is allowed not less than sixty days after
notice within which to place such a well onta producing status, is
applicable only to leases on which there is a well capable of producing
oil or gas in paying quantities, and unless there is such a well a notice
under the third provision of subsection (1) allowing a lessee not less
than sixty days within which to place his well on a producing status
would not be proper.. The regulation (43 CFR 192.121 (b)) issued
pursuant to this provision of the act of July 29, provides:
(b) No lease for lands on which there is a well capable of producing oil or
gas in paying quantities shall expire because the lessee fails to produce the
same, unless the lessee fails to place the well on a producing status within 60
days after receipt of notice by registered mail from the Regional Oil and Gas
Supervisor to do so: Provided, That after such status is established production
shall continue on the leased premises unless and until suspension of production
is allowed by the Secretary of the Interior under the provisions of the act.

The language of the: statute and of the. pertinent regulation plainly
refers only to leases on which there is a well capable of roducing oil
or gas in paying quantities, and the legislative history of the provision likewise indicates that it was intended to encompass only leases
with wells capable of producing oil or gas. 3
:
Reports by the Senate Committee on Interior and Insular Affairs and by this Department on . 2380 (83d Cong., 2d sess. (1954)) which became the act of July 29, 1954, explain that the third provision of subsection (1) was intended to cover situations where
a well capable of producing oil or gas is shut off for various reasons, such as lack of pipelines, roads, or markets for oil or gas, in which event the provision would. continue the
lease for at least 60 days after notice to a lessee that he must place his well on a producing status (S. lIept. 1609, 3d Cong., 2d sess. (1954), pp. 3,).
In the instant case. the
well was shut down becauseproduction failed. I .
:
E
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Although the Geological Survey determined that there has been no
well on the appellant's lease capable of producing oil or gas in paying
quantities since July 31, 1954, the appellant nonetheless apparently
believes that under the act of July 29, it is entitled to a period of 60
days after notice to show that the well on the lease is capable of producing. The appellant contends that further operations on the lease
are necessary before a determination that the well is not capable of
producing should be made, and that without further operations such
a determination is arbitrary.
The third provision of subsection (1) of the act of July 29 does not
provide or contemplate that after production has ceased a lessee will
be allowed 60 days in which to ascertain whether he has a well capable of production. The third provision covers only a situation where,
at the time when production ceases, there is on the lease a well capable of production. The Sinalec affidavit makes it quite plain that
on July 31, 1954, the well on the appellant's lease was incapable of
production and that the operations suggested by him would be for the
purpose of determining whether the well could be produced again,
not for the purpose of resuming production from a well which is
known to be capable of production.
In connection with the appellant's assertion that a determination
of whether its well is capable of producing should not be made until
after the testing of the Wall Creek sand above the Dakota sand, a
report by the Geological Survey states that a well drilled through
a potentially productive sand, but not tested or placed on production
in such a sand, is not regarded as a well capable of producing oil or
gas in paying quantities within the meaning of the act of July 29.
Neither the possibility that oil or gas might be produced from the
well on this lease from a sand which has not been tested or produced
nor the desirability of conducting further operations on this lease
provide a basis for a determination under the third provision of subsection (1) of the act of July 29 that the well is, in fact, capable of
producing oil in paying quantities. In the absence of such a determination, the third provision of subsection (1) is inapplicable, and
the appellant's belief that it is entitled to a period of 60 days after
; notice under this provision to show whether the well on this leasehold
is capable of production is not correct.
Since reworking or drilling operations required by the first provision of subsection ( of the act of July 29 were not conducted'on
the leasehold for the period of nonproduction, since there has been
no order or consent of
Secretary suspending operations or production on the lease, and since the lease does not contain a well cap'able of producing oil or gas in paying quantities the appellant's lease
*the

221]

*-

UNITED STATES V. ADAMS ET AL.
June , 1951

221

was not continued under any of the provisions of subsection (1) of the
act of July 29. Accordihgly, the decision holdg that the appellant's
lease terminated by operatibn of law on July 31, 1954, was correct.

Therefore, pursuant to the authority delegated to the Solicitor by,
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Director, Bureau of Land Management,.
is affirmed.
EDMUND T. FRITZ,

Deputy Solicitor..
UNITED STATES v. ALONZO A. ADAMS ET AL
A-27364

Decided June 3, 1967

Administrative Procedure Act: Hearings Examiners-Rules of Practice:
Hearings
Where a contestee does not object to the fact that the hearing officer was not
appointed in accordance with the provisions of the Administrative Procedure
Act until the case is on appeal to the Secretary, the objection is not timely
and does not require that the proceedings be set aside.

Administrative Procedure Act: Hearings Examiners-Rules of Practice:
Appeals: Generally
Assuming that an objection to a hearing officer (that he was not appointed in
accordance with the Administrative Procedure Act) would be timely if made
for the first time on an appeal to the Director of the Bureau of Land Management, failure to raise the objection at that time will constitute a waiver
of the objection.

Rules of Practice: Hearings-Rules of Practice: Supervisory Authority of
Secretary
Where a timely objection was not raised by a contestee at a hearing that the
hearing officer was not appointed in accordance with the provisions of the
Administrative Procedure Act and there is no showing of actual prejudice
to the contestee, there is no warrant for the Secretary to exercise his discretionary power to set aside the prior proceedings and to order a new
hearing.

Rules of Practice: Generally-ConstitutionalLaw
It is not a deprivation of "due process" for an officer other than the one who
hears the evidence in a mining contest to decide the case.,
MOTION TO VACATE PRIOR DECISIONS AND REMAND CASES
FOR 'REHEARING

Alonzo A. Adams and Lula Harris filed three mineral applications
covering in all eight placer mining claims in Charlie Canyon, which is
near Castaic, California, some 40 miles from Los Angeles. The lands
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are in a national forest. Contests were initiated by the United States
against each of the claims upon charges made by the United States
Forest Service, Department of Agriculture.
A consolidated hearing was held on the contests on January 27 and
28, 1954, before the acting manager of the Los Angeles land office as
the hearing officer. In a decision dated October 13, 1954, the manager
'of the Los Angeles land office recommended that the applications for
patent be denied and the mineral entries canceled. Upon appeal by
the contestees, the Acting Director of the Bureau of Land Management, in a decision dated April 2, 1956, affirmed the rejection of the
applications for patent and modified the manager's decision to declare
the claims null and void. Thereupon on May 4, 1956, the contestees
took this appeal to the Secretary and on June 13, 1956, after having
been given. an extension of time, they filed their brief in support of
their appeal. On November 26,1956, the .contestees filed a motion for
oral argument. After several postponements the oral argument was
set for March 15, 1957, before the Deputy Solicitor at Washington,
D. C. However, on March 4, 195X, the contestees filed a motion to continue the hearing pending a ruling on another of contestees' motions
filed that day to vacate the prior decisions and remand the cases for
rehearing. Thereupon, by a letter dated March 11, 1957, the Deputy
Solicitor postponed the oral argument indefinitely.
The contestees base their motion to set aside, the prior decisions and
remnand the contests for rehearing on the proposition that the proceedings did not comply with the pertinent provisions of the Administrative Procedure Act (5 U. S. C., 1952 ed., sec. 1001 et seq.).
In a recent decision, the Department held that contests involving
the validity of mining, claims must be conducted in accordance with
the provisions of the Administrative Procedure Act. United States
v. Keith V. O'Leary et al., 63 I. D. 341 (1956). However, in that case,
before any testimony was taken at the hearing held on May 12, 1953,
O'Leary filed a motion to dismiss on a number of grounds, one of
which was that the Department was required to proceed in accordance
with the provisions of the Administrative Procedure Act. The manager denied the motion and continued with the hearing O'Leary,
however, persisted in his objection before both the Director of the
'Bureau of Land Management and the Secretary.
In this matter the contestees first raised an objection to the manner
in which the hearing was conducted in their motion filed March 4,
1957, more than 3 years after the hearing, more than 2 years after the
manager's decision, and almost a year after the Acting Director's
'ecision.
The issue, thus, is whether the Department must, as a matter of
right, grant a contestee a rehearing on a mineral contest on the ground
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not held in accordance with the Achinistrative
Procedure Act where the contestee raises the ssue for the first time
in his appeal to the Secretary.
In United States et il. V. L. A. Tucker T:wck Lines, Inc., 344 U. S.
33 (1952)., the court held that although an Interstate Commerce Commission examiner had not been appointed in accordance with the provisions of the Administrative Procedure Act, as he should have been
(Riss & Co. v. United States, 341 U. S. 907 (1951)), "the defect ini
the examiner's appointment was an irregularity whicl vwould invalidate a resulting order if the Co mission had overru]ed an appropriate
objectionlallde during the hearings. But it is not one which deprives
the Commission of power or jurisdiction, so that even in the absence of
timely objection its order should be set aside as a nullity." (P. 38.)
Following this holding other courts have also held that-failure to"
comply with the Administrative Procedure Act does not invalidate the
proceedings or actions of the agency if there has' not been a timely
objection.s
In view of these holdings, it is clear that the fact that the provisions of the Administrative Piocedure Act were not followed does
not of itself invalidate the prior proceedings in these contests. The
question resolves itself into a determination of whether the contestees'
objection has been timely made.
None of the cases cited above involve an objection piade before the
administrative process was completed. Nevertheless, in the Tucker
ease, the majority opinion states:
In Riss & Co. v. United States, 341 U. S. 907, this Court held that officers hearwas

ing applications for certificates of convenience and necessity under § 207 (a)
of the Interstate Commerce Act are subject to the provisions of the Administrative Procedure Act.
'But timeliness of the objection was not before us,
because in that case the examiner's appointment had been twice challenged in
the administrative proceedings, once, as it should have been before the eamitdner
at the hearings and again before the Commission on a petition for rehearing.
That decision established only that a litigant in such a case as this who does
make such demand at the time of hearing is entitled to an examiner chosen as

the Act prescribes.
:*:

*

[P. 36; italics added.];.
*

*

*

*

.

The question not being foreclosed by precedent, we hold that the defect in
the examiner's appointment was an irregularity which would invalidate a resulting order if the Commission had overruled an appropriate objection made
during the hearings. But it is not one which deprives the Commission of power

or jurisdiction, so that even in the absence of timely objection its order should
be set aside as a nullity. [P. 38; italics added.]
'Democrat Printing Co. v. Federal CommImications Commission, 202 F. 2d 28 (pp.
D. C.. 1952) objection first made in judicial review; Pomnprowitz et a. v.: United States,

119 F. Supp.

24 (D. C., Wise., 1954; a'd per curian 48 U. S. 803) objection made to

agency 7 months after record closed.
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It is also to be noted that in footnote 7 on page 37 the court points
out that the Interstate Commerce Commission is granting rehearings
only in cases where the applicant made an objection before the
examiner. The court gave no hint that it thought thel Commission
was unduly restrictive in refusing rehearings in cases where the objectiOn was not made before the examiner.
This practice of the Interstate Commerce Commission was again
referred to in Monumwental Motor Tours, nc. v. United States et al.,
110 F. Supp. 929 (D. C. Md., 1953), which held that an objection to
the qualification, of the hearing examiner first made on. a second
petition for reconsideration is too late. The Commission itself had
denied the petition for rehearing on the ground that the objection
was not made before the close of the hearing. In upholding the
Commission's action the court quoted from the Tucker case most of
the language quoted above, emphasizing the same words as have been
emphasized in the quotations. This leaves little room for doubt that
the court read the Tueker decision as requiring that an objection, to
be timely, must be raised at the hearing.
The court also quoted from the Tucker case the following:
* * Simple fairness to those who are engaged in the tasks of administration,
and to litigants, requires as a general rule that courts should not topple over
administrative decisions unless the administrative body not only has erred
but has erred against objection made at the time appropriate under its practice.
[P. 37; italics added.]

As has been stated above, the contestees did not object to the qualification of the hearing officer either during the hearing or on appeal to
the Director. The Department's rules of practice in efect when the
contestees appealed to the Director provided:
3 * *' All grounds of error not assigned or noticed and argued in the
brief will be considered as waived. 43 CFR 221.50.

Even assuming that an objection first raised on appeal to tie
Director would have been timely, the contestees must be deemed to have
waived this ground of error by not having raised it at that time.
The contestees further seek to distinguish this. appeal from the
Tuckdr case on the ground that there is an iherent unfairness in this
case because the Department instituted the:proceedings and is a patty
to it and the manager was in part responsible for "assemblino"' the
case against the contestees.
The short answer to this point is that in this case the charges against,
the mining claims were instigated by the Forest Service of the De-.
partment of Agriculture, whose officers investigated the claim and
conducted the prosecution. 43 CFR 205.2, 205.7, 205.9.
However,I do not believe a distinction is valid even. in the case of
a contest brought and conducted by the Department of the Interior.
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The contestees made no suggestion that the hearing officer or the manager exhibited bias, favoritism, or unfairness. The contest was conducted in accordance with procedures which have been in effect for
many years and under which thousands of mining claims have been
adjudicated. Although there was not as complete a separation of
functions as the Administrative Procedure Act requires, I Cannot find
that the procedure was so inherently unmifair as to invalidate the
hearing without a specific showing of prejudice to the contestees.
See Tucker case, supra, p. 35, and Monumental case, supra, p. 933.
The contestees also allege that they were deprived of the opportunity
to take advantage of certain procedural steps provided by the Administrative Procedure Act (5 U. S. C., 1952 ed., see. 1007 (b)). However, if failure to comply with the provisions of the Administrative
Procedure Act relating to the appointment And qualification of the
hearing examiner does -not invalidate the proceedings, failure to
adhere to technical procedural requirements cannot have that effect.
The contestees also charge that "due process" requires that the officer
who hears the evidence must make the decision. This issue has long
since been settled adversely to the contestees. Morgan v. United
States, 298 U. S. 468 (1936); Monolith PortlandCemtent Co. et al., 61
I. D. 43, 46 (1952).
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the motion to vacate the prior -decisions of the manager
and the Acting Director and to remand the cases for rehearing is
denied.
ED31IUND T. FRITZ,
Deputy Solicitor.
NELSON A. GERTTULA
A-27325

Decided June 20, 1957

Public Lands: Disposals of

X

Public land which has been withdrawn by Executive Order No. 6964 may not
.
be disposed of until it has been classified, pursuant to section 7 of the Taylor
Grazing Act, as amended, as suitable for such disposition.

Taylor Grazing Act: Generally

.

-

-

.

: The -right to select unappropriated, public land in lieu of land relinquished
Iuinder the acts ofJuly 1, 1898, and May 17, 1906, cannot be satisfied unless
the land selected, if withdrawn, is determined, pursuant to the provisions of
"section 7 of the Taylor Grazing Act, as amended, to be proper for the satisitaction of the lieu ight..

, .

432236-57

.

6
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.

-
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Taylor Grazing Act: Generally
Section 1 of the Taylor Grazing Act, as amended, does not authorize the holder
of a lieu selection right to select withdrawn land in satisfaction of his right.

Public Lands: Classification-Taylor Grazing Act: Classification
In exercising the discretionary authority vested in him by section 7 of the
Taylor Grazing Act, as amended, the Secretary may properly consider and
weigh all factors which have a bearing on the suitability of the land for use
or disposal, including the effect on the public interest.

Public Lands: Classification-Taylor Grazing Act: Classification
As a general rule, the first application filed for the classification of land under
section 7 of the Taylor Grazing Act, as amended, is entitled to prior consideration over subsequent applications for the same land.

Public Lands: Classification-Taylor Grazing Act: Classification
The fact that land may be suitable for disposition under the first application
filed therefor does not require the land to be classified for such disposition
if the land is more suitable for other disposition.

Public Lands: Classification-Taylor Grazing Act: Classification-State
Selections
State selections are to be preferred over conflicting private applications for the
same land, even though the State application may have been fired subsequent to the private application. However, in order to merit preferential
consideration, the State must be diligent in exercising its selection rights.
APPEAL FROM THE BUREAU OF LAND XANAGEMENT

On October 20, 1953, Nelson A. Gerttula, as attorney in fact for
Frank L. -uston, filed, an application for the classification, under section 7 of the Taylor Grazing Act, as amended (43 U. S. C., 1952 ed.,
see. 31Sf), of the NEl/4SWl/ 4 see. 5, T. 3 N., R. 8 E., W. M., Washington, as proper for acquisition in satisfaction of an outstanding lieu
right, acquired pursuant to the acts of July 1, 1898 (30 Stat. 597, 620),
and May 17, 1906 (34 Stat. 197),' and for the ope.iig of that. land to
selection. On June 23, 1955, the manager of the Spokane land office
rejected the application, whereupon Mr. Gerttula appealed to the Director of the Bureau of Land Managemen~t. On January 4,1956, the
Director affirmed the action of the manager on the ground that the'
land selected by Mr. Gerttula is not of the character which should be
classified for disposal in satisfaction of an individual lieu selection
right. Mr. Gerttula has now appealed to the Secretary of the Interior.
Mr. Gerttula contends that the right which Huston acquired when
he relinquished land on which he had a completed claim is a contractual
right to select land; that that right is protected by section 1 of-the
'These are acts under which certain entrymen and settlers on land within the limits
of the land grant to the Northern Pacific Railroad Company were permitted to transfer
their.elaims to an equal quantity of public lands "not mineral or reserved, and not valenable for stone, iron, or coal e * ."
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Taylor Grazing Act (43 U. S. C., 1952 ed., sec. 315) and may not
properly be diminished, restricted or impaired by classification of
the land applied for as not-suitable for disposition in satisfaction of
that right; that the Director erred in holding that the selection right
under the act of July 1, 1898, carries-no right to a particular tract;
that the Director erred in so construing section 7 of the Taylor Grazing
Act as to impair an existing right; and finally, that while the Director
stated that the Gerttula application was considered on its merits and
without reference to the possible suitability .of the tract for selection
by the State of Washington under a later application (Washington
01515), the fact that the. State had filed such an application was taken
into consideration in denying his application.
All but the last of these contentions made by Mr. Gerttula in his
present appeal have already been considered by the Department in
connection with efforts which Mr. Gerttula has made, since the enactment of the Taylor Grazing Act, to select land in satisfaction of lieu
rights acquired pursuant to the acts of July 1, 1898, and May 17, 1906.
In 1941, the Department rendered two decisions affirming the action
of the Commissioner of the General Land Office, predecessor of the
Director of the Bureau of Land Management, in rejecting selections
made by Mr. Gerttula in satisfaction of outstanding lieu rights.
In both of those decisions, the.Department recognized that the applicant had a valid outstanding right to select 40 acres of public land. 3
It held, however, that the selection right carries with it no right to a
particular tract, that the refusal to approve a particular selection is
neither to repudiate nor to destroy the selection right, and that the
right continues to exist unimpaired and will be permitted to be
satisfied when exercise with reference to lands which meet statutory
conditions and which, if reserved, may be restored to selection without
injury to paramount public interest.
- The Department's position with respect to the- satisfaction of- the
right here attempted to be exercised 4 may be summarized as follows:
The right is to acquire unreserved, nonmineral public land equal in
amount to the land relinquished. There is no right to any specific
tract of land. All of the vacant, unreserved and unappropriated public lands in the State of Washington were withdrawn from settlement,
2Nelson A. Gerttula, substitute attorney-in-fact for W.
. Boweel, attorney-in-fact for
Frank L. Huston, A-22716 (July 12, 1941), and A-23158 (December 31, 1941).
In the second decision, the right involved was the same as that attempted to be
exercised here.
4
- The right which Mr. Gerttula is attempting to exercise is based, upon a claim which
had been perfected. Therefore, there is no question in this case as to the character of the
land which may be selected as there may be in those cases where a party attempts to
exercisea' lieu selection right based upon an uncompleted settlement claim or upon a
homestead entry under which the party had not completed his required residence or
improvements.
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location, sale or entry and reserved for classification pending determination of the most useful purpose to which the lands might be put
and for conservation and development of natural resources by Executive Order No. 6964 of February 5, 1935. However, the Secretary of
the Interior is, by section 7 of the Taylor Grazing Act, as amended,
authorized, in his discretion, to examine and classify any of the withdrawn lands which are more valuable or suitable for the production
of agricultural crops than for the production of native grasses and
forage plants, or more valuable or suitable for any other use than
for the use provided for by that act, or proper for acquisition in satisfaction of any outstanding lieu, exchange or script rights or land
grant, and to open such lands to entry, selection, or location for disposal in accordance with such classification under applicable publicland laws. The right to select unappropriated public land which, in
this instance, had been outstanding and unexercised for approximately
a quarter of a century prior to the withdrawal mentioned above and
prior to the passage of the Taylor Grazing Act, has not been diminished in any way because the Congress saw fit, by the Taylor Grazing Act, to make a favorable classification of land a
condition precedent to opening such land for selection. Nothing in
section 1 of the Taylor Grazing Act, which section provides that nothing in the act shall be construed to diminish, restrict, or impair any
right which had been initiated under existing law, except as otherwise
expressly provided in that act, compels a contrary conclusion. Section
1 of the act protects valid rights but since the right to, select under
the lieu selection statutes involved is a general right to select unappropriated land and since the land selected by Mr. Gerttula is not
unappropriated, the right cannot be satisfied until land is selected
which, in the opinion of the Secretary of the Interior, is proper for
acquisition in satisfaction of the right.
In exercising the discretionary authority vested in him, the Secretary, or his delegate, may properly consider and weigh all factors
which have a bearing on the suitability of the land for use or disposal,
including, but not limited to, the purpose to which it will be put in
conformance with those particular public land laws which: contain
use requirements. The Secretary may also properly consider the effect
on the public interest, particularly in connection with those applications under laws where there is no requirement as to the. physical
characteristics of the land applied for, or the use to which it may be
put. And while, as a general rule, the first application filed for a.
tract of land will have prior consideration over subsequent applications for the same land, such priority of consideration is not absolute
but discretionary.
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Nor does the fact that a tract of land, embraced in a first application,
contains resources which would permit the applicant to meet the
minimum requirements imposed by the law under which the application is filed require that the land be classified for disposal under that
particular application if the land is more suitable -foruse or disposals
prescribed or contemplated by other applicable statutes.
Nor is it incumbent on-the Secretary, or his delegate, to classify land
-for disposal under any particular law, even though it meets the
minimum requirements of that law, if the land is found to be more
suitable for the uses prescribed or contemplated by other applicable
laws, or if the public interest would be better served by disposal under
other applicable laws. However, the classification will be made
pursuant to the first application, properly filed, unless the facts and
-circumstances support another classification as being. more in the
public interest.
Applications made by the States in exercise of their lieu selection
rights should, as a matter of principle, be honored over- competing
private applications for the same lands, even though the latter may
more nearly fit the characteristics of the lands. However, in order to
merit preference consideration, the State should be diligent in exercising its selection rights and should make application within a reasonable
time after the filing of any competing application. Otherwise prior
competing applications will normally be granted the equitable consideration to which they are entitled. Therefore, the equities of a prior
-competing application constitute an element which should be considered in determining what constitutes a reasonable time.
The record shows that the State's application was filed some eleven
months after the filing of the Gerttula application. In the circumstances involved in this particular case, it does not appear that the
- State-was sufficiently diligent in the: attempted exercise of its right,
'following the filing of the Gerttula application, to merit preferential
consideration of its application over that of Mr. Gerttula.
However, I find nothing in the record to indicate that'Mr. Gerttula's
application was not considered on its merits or that the fact that the
State had filed a subsequent application for the same land influenced
the decision of the Director.
The land in question is a 40-acre tract of mountainous, timbered
land lying adjacent to the Gifford Pinchot National Forest. It is not
suitable for cultivation. Since there are both Federal and State timnber management programs for the immediate area, which programs
include the blocking up of timber lands and the-institution of sustained
yield practices, it is in the public interest to retain the tract in public
ownership.

-

-

-
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In the circumstances, it was proper to refuse to classify the land as
suitable for acquisition in satisfaction of the individual outstanding
lieu right. The rejection of Mr. Gerttula's application is, accordingly,
affirmed.
ROGER ERNST
AssistantASecretary.,
W. H. BUIRIETT ET AL.
A-27453

-:

Decided June 4, 1957

Oil and Gas Leases: Applications
Where an oil and gas lease application is filed jointly by two persons, one signing on his own behalf and as attorney-in-fact for the other, and the application
is not, as to the asserted principal only, in compliance with the regulations
and instructions in a matter that requires it to be rejected and returned without affording the applicants priority, it will not be considered as the sole
application of the other applicant, but will be rejected. in its entirety. and
will not earn any of the applicants any priority.
APPEAL FROM TEE BUREAU OF LAND MANAGEMENT

K. H. Burnett and William Weinberg have appealed to the Secre*tary of the Interior from a decision dated December 20, 1956, of
the Director of the Bureau of Land Management which affirmed the
rejection by the manager of the Santa Fe land office of their noncompetitive offer to lease for oil and gas certain land in Oklahoma.

The appellants' offer, New Mexico 016485, as filed on-October7,
1954, was signed hy Burnett first for himself and then for Weinberg
by Burnett as attorney-in-fact, each asking for a one-half interest in

*the lease. The offer was defective because it was not accompanied
by a statement over Weinberg's signature as to his holdings in Okla-homa or by statements by him and Burnett as to whether there was
any agreement or understanding between them or any other person,.
.either verbal or written, by which the attorney-in-factl or such person
had received or was to receive an interest in the lease when issued, as
required by the pertinent regulation, 43 CFR 192.42 (e) (3) and (4).
On December 20, 1954, Merwin E. Liss filed a noncompetitive offer
New Mexico 017083 which includes, among other land, the land
covered by New Mexico 016485. On March 31, 1955, after the manager's decision, the appellants, along with their appeal to the Director,
refiled their offer, accompanied by the statements required by 43 CFR
192.42 (e) (3) and (4).:
'The Director's decision was corrected on a minor matter not material here by a decision dated January 4, 1957.
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their present appeal the appellants admoit that their applica-

tion was defective as to Weinberg, but contend that because the application as to Burnett was in all respects regular, the application
should have been accepted and acted upon as though Burnett were
the sole offeror.
Basically this arguni6nt resolves itself into the proposition that
where two or more persons have made a joint offer, a lease should be
issued to one or more of thei who would have been entitled to a
lease if he or they -had applied ili his or their own right, regardless of
the fact that others of the applicants have not complied with the pertinent regulations. In other words, it contends that a joint offer
should be considered as a series of individual offers and that a lease
should be issued to any of the offerors who. have qualified for a lease.
However, the offerors have not acted as separate individuals. For
reasons of their own they chose to act as a unit, as a single entity.
See'Edwd d Lee eta., 51 L. D-299: (1925.). u;They. filed one offer .nd
paid one filing fee and one year's advance rental, and the offer was
assigned one number. Consequently, their offer ought to be judged
by the same standards that are applied to any other offer.
An offer signed by an attorney-in-fact or agent that does not comply
-withthe regulations relating to such filings earns the offeror no priority
until it is brought into compliance with the regulation. W. M.
VaugAey, George W. May, A-27389 (October 31, 1956). The mandatory lease offer form which- the offerors filed stated in paragraph: 9 of
"General Instructions":
The offer will be rejected and returned to the offeror and will afford the applicant no priority if: * * 8 (d) The offer is signed by an agent in behalf of the
offeror and the offer is not accompanied by a statement over the offeror's own
signature with respect to holdings and citizenship and by the statements and
evidence requiredby 43 CPS 192.42 (e) (4). * * *

This warning was repeated in the regulation curient when New
Mexico 016485 'was filed. 43 CFR, 19:53Supp., 192.42 (g),0as amended
by Circular 1875,19 F. R. 4191.
Accordingly, the manager's decision rejecting and returning Burnett
and Weinberg's offer was proper because at that time it was not in
compliance with the regulation. .
Thereafter, the appellants refiled their application. However, before they did, Liss filed his application, and, as the Director held, as ,a
prior application, it must be considered before action is taken on the

appellants' refiled application.

l

Therefore pursuant to the authority delegated to the So]icitor by
the Secretary of the Interior (sec. 23, Order No. 2509 as revised;
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17 F. R. 6794), the decision of the Director of the Bureau of Land
Management is affirmed.
EDMUND T. FRITZ,
Deputy Solicitor.`
E. L. CORD, dba EL
A-27426.

IGGS RANCH

Decided June25,1957

Grazing Permits and Licenses: AdjudicationAct: Hearings

i ifative Procedure,

Although a range manager's decision on an application for grazing privileges
may satisfy the requirements for a notice of hearing under the Administrative
Procedure Act, such a decision does not constitute a notice of hearing under
- the Administrative Procedure Act and a hearing which is held on the applicant's appeal from the range manager's decision is not in violation of the
Administrative Procedure Act because the decision does not conform to
the requirements for a notice of hearing imposed by the Administrative
Procedure Act.

Grazing Permits and Licenses: Hearings
Where the record shows that a grazing applicant knew prior to the time of the
hearing on his appeal the precise issues involved in the hearing, he cannot
later claim that he was not given proper notice of the issues involved in'the
hearing.

Grazing Permits and Licenses: Hearings
In view of section 18 of the Taylor Grazing Act; which provides that local
advisory boards shall give advice and recommendations on grazing applications, it seems certain that range managers may base their decisions largely
or entirely upon hearsay or other evidence which would not be competent

or admissible in court proceedings.

Grazing Permits and Licenses: Hearings
;Since the burden is upon an applicant for grazing privileges who appeals from
the rejection of his application to show by substantial probative evidence
that the rejection was improper, it is unnecessary to examine the Bureau's
evidence on the issues involved if the appellant's evidence does not sustain
his burden.

Grazing Permits and Licenses: Hearings-Public Records
The official grazing files are public records of which the Department takes notice
in rendering decisions but the probative value of the files depends upon the
contents of the files.

Grazing Permits and Licenses: Appeals
Where a grazing applicant appeals to a hearing examiner from a decision of
the range manager partially rejecting his application, the burden is upon
the applicant to show by substantial evidence that the adjudicatitn was
*improper.
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Administrative Procedure Act: Hearings-Grazing Permits and Licenses
Hearings
In an administrative proceeding the strict comnmton law rules of evidence do,.
not apply and the fact that hearsay evidence is admitted will afford no basis
for ordering a new hearing.
Administrative Procedure Act: Hearings-Grazing Permits and Licenses:
Hearings
Although it has been held that under section 7 (c) of the Administrative Procedure Act. an administrative finding cannot be based upon hearsay alone
or hearsay corroborated only by a scintilla of evidence, it is questionable
whether this principle applies to hearings in grazing cases in view of the fact
that the hearings are held only on appeals and the appellant has the burden
of proof.
APPEAL FROM THE BUREAU O LAND MANAGEMENT

E. L. Cord, doing business as the El Jiggs Ranch, has appealed to
the Secretary of the Interior from a.decision of the Director, Bureau
of Land Management, dated October 10, 1956 which affirmed the
hearing examiner's decision of June 16, 1953, which in turn had affirmed the range manager's decision of January 31, 1952, partially
rejecting Cord's application for grazing privileges within the Jiggs
Unit of Nevada Grazing District No. 1 for the 1952 grazing season.
Nevada Grazing District No. 1 was established in 1935 and thereafter divided into range units. However, there was no actual adjudication of grazing privileges at that time. In lieu of adjudication
of grazing privileges, grazing licenses were issued to qualified applicants for the numbers of livestock they claimed to have operated on
the range from. their base properties during the priority period from
1929 to 1934. These licenses appear to have been issued on the premise
that the entire range area was public land under the administrative
jurisdiction of the Bureau, no consideration being given to the fact
that a material part of the unfenced open range was privately owned.
Thet priority numbers -recognized under this policy in many.cases
did not therefore represent the true priority attaching to the base
properties as defined by the Federal Range Code in view of the fact
1
that only part of the range, 50 percent in the checkerboard area, where
the livestock were grazed during the priority period, was public land
on which prior use was recognized. Therefore, in order to arrive at
the correct priority in each case, a reduction from the claimed priority
should have been made to the extent that the range on which the
priority was established was privately owned. Also, the areas to be
grazed should have been restricted to those over which the Bureau

'Part of the Jiggs Unit consists of alternate sections of private lands intermingled with
Vederal lands, thus creating a so-called "checkerboard" pattern.
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had supervision. The failure t nake these adjustments prior to
1950 had resulted in the harmful overgrazing of the range as evidenced by depletion of the forage cover and serious acceleration of
waterandwinderosion.
The first step taken toward correcting this situation and inakin a
complete adjudication of grazing privileges was initiated by the range.
manager through a notice issued January 11, 1949, to all licensees in
the Jiggs Unit. This notice provided that (a) the qualifications or
Qlass'4 donand for grazing privileges of each applicant would be
determined, (b) reductions from former licensed nnmbers would-be
made to the extent of the unfenced private land within the areat of
range used by each applicant, ranging from 50 percent in the checkerboard area to 13 percent in the area to the south, and (c) owners of any
unfenced private land situated in their range areas would be. given
credit to the extent of the grazing capacity of such land.
The first step in the procedure outlined above, i. e., the adjudication
of the Class 1 demand for grazing privileges, was taken by the range
manager3
on December 30, 1949, when he sent a notice to the apellant
stating that beginning with the 1951 grazing season the appellant
would be allowed 9,456 A-Us on the Federal range. The notice stated
that the allowance was in accordance with a study made of the Jiggs
Unit and represented the appellant's qualified demand on the Federal
range. The appellant protested this action. 'On July 5, 1950, he was
notified that he would be allowed 10,171 AUX8s on the Federal range.
The record shows that the appellant had been licensed in the years
1943-1950 from a low of 13,378 AIYMS in 1943 to a high of 17,422 ATBIS
in 1948. The proposed allowance of 10,171 AUIXs therefore represented a substantial reductioni
Mr. Cord appealed to the hearing examiner from the notice of July
5, 1950, and a hearing was set for May 23, 1951. At the hearing, hoeever' counsel for Mr. Cord requested the privilege to withdraw his
appeal, which was granted by the hearing examiner The withdrawal
apparently was based on the ground that the Federal Range Code does
not provide for appeals from notices of 'adjudications.
Subsequently, El Jiggs Ranch filed a short form application dated'
November 10, 1951, with the range manager fr the following grazing
e
Unit:
privileges during the 1952 griazing season in theJiggs
3000
1000
100
50

Cattle
Cattle
Cattle
Horses

4/1/52
10/1/52
11/16/52
4/16/52

to 9/30/52
to 11/15/52
to 12/15/52
to 12/30/52

'
-

The application was submitted to the advisory board on December, 5
1954, and the following recommendation of the board was set forth in
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a notice dated December 17,1951, from the range manager to El Jiggs
Ranch:
'That yollr application be approved for the total qualifications of your base
properties in accordance with our I-233 Notice to you of July 5, 1950, which
allowed 10,171 AUMs of Federal Range use; and 866 A-s
of private unfenced
land-use, or 92% Federal Range use. Based on your application, the following is
approved:
APPROVE:
1625 Cattle 4/1/52 to 9/30/52-.92%-_-__-__-_
520 Cattle 10/1/52 to 11/15/52-92
_-718
100 Cattle 11/16/52 to 12/15/52-,92%-.7___7 _____-____-__50 Horses 4/16/52 to 12/30/52-92%_-_
_--Total-

_ _

_

_10,

8970 AUMs

AU-Ms
92 AUMs
391 AUMs
171 AUMs

REJECT:
1375 Cattle 4/1/52 to 9/30/52
'
.
480 Cattle 10/1/52 to 11/15/52 for the reason this is in excess of your Class I
Federal Range demand and for the further reason there is insufflicient range
available for Class -II livestock.This recommendation is made in accordance with Section 2 (g) of the Federal
Range Code approved August 31, 1949.

The notice also provided that if the applicant wished to protest the reconmiendation, he should appear~in-person, by attorney or representative; or signify his protest in writing.
written: protestwas filed from this notice which was considered. by the advisory board and the range nanager on January 22, 1952. . On
January 31, 1952, the following recoimmendation made by the board
and approved by the range manager was included in a notice of that
date which was sent to ElJiggs Ranch:
That the former recommendation as set forth-on 1-404 Notice, Dated December
17,1951.be.sustained as it applies to the 10,171 AUMs of Federal Range use and
886 AUMs of private unfenced landruse or:92% Federal Range use.
It was also recommended that the times and numbers to be approved be
amended to more nearly fit your actual operation of the livestock.
APPROVE:
800 Cattle 4/1/52 to 4/15/52-92% -_-_
-_
-_-_
1200 Cattle 4/16/52 to 4/30/52-92%
---_
1800 Cattle 5/i/52:to 9/30/52-92%…___
__-_- __800 Cattle 10/1/52 to 10/31/52±92%
_.- . _
-40 Horses. 4/16/52.to 10/31/52'-92%…
__= _
__
Total-_

_-__

2300 Cattle 4/i/52 to 4/15/52
.800Cattle4/16/52to4/30/52
1200,C attle 5/1/52 to9/30/52

_ _

-

-;

_ __

_

_ _

368
552
8280
-736

AUMs
AUMs
AUMs
AUMs:
,240 Alls

__-10,176 AUMs
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200 Cattle 10/1/52 to 10/31/52
1000 Cattle 11/1/52 to 11/15/52
10 Horses 4/16/52 to 10/31/52
50 Horses 11/1/52 to 12/30/52--for the reason that this is in excess of your
Class I Federal Range demand and for the further reason there is insucient range available for Class II livestock.
This recommendation is made in accordance with Section 2 (g) of the Federal
Range Code approved Aug. 31, 1949.
Note: A typographical error was-made in our notice to you of December 17,
1951 which allowed 866 AUMs of private unfenced land use-This should
* have been 886 AUMs and is corrected in this notice.

On February 11, 1952 an appeal was taken from the range manager's

notice. In. support of the appeal the applicant alleged:
That the Federal Range demand of the so-called Home Ranch, Homestead and
Hale Fields is not subject to the reduction as has, been applied in the recom-mendation herein appealed from, and that an excess of more than 20%
of said demand was established south of, and outside of, the so-called railroad
checkerboard area.
That appellant, through his predecessors in interest, has established priorities
and commensurate base property to entitle him to greater use of the public
domain than has been recommended.
That appellant will be irreparably damaged by the enforcement of the limited
use of the public domain under the recommendation of the said Advisory Board.

On December 16, 1952, a hearing was held on the appeal at Elko,
Nevada. The appellant was represented by his attorney and the
Bureau of Land Management was represented by the Assistant Chief,
Division of Range Management, Region II, Reno, Nevada. Mr. H. V.
Hansel and 6 other licensees in the Jiggs Unit appeared as intervenors.
At the opening of the hearing the attorney for the appellant stated
that the appellant's appeal would be directed to "errors and actions
which he considers arbitrary and discriminatory and without due
process in connection with land reference No. 1, land reference No.
2 and land reference No. 5 of the 'History of the El Jiggs Ranch Case
Pending Appeal."' The document referred to was explained to be,
(Tr. 3) a rsum6 of the actions taken in the case which was prepared
in 1951, and which was made a part of the record of the case. The
appellant also stated that the issues in the case were the priorities of
land references 1, 2, and 5, and the place of use during the priority
period with respect to land reference 2 (Tr. 4) 2
In the course of the hearing, testimony was given by the range
manager regarding the priority established from the three base proper2

The land references referred to by number appear to refer to arious divisions of the
El Jiggs Ranch now owned by E. L. Cord. Land reference 1 refers to the so-called Bullion
ranch, 160 acres in sec. 26, T. 31 N., R. 53 E. Land reference 2 refers to the Rome ranch,
or Hale Fields and Homestead combined, located in Twps. 29 and 30 N., s. 55 and 56
E. Land reference 5 refers to the Odiaga ranch in Twps. 28 and 29 N., B. 5 E.
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ties, the basis for the determination by the Bureau of Land Management of the priorities established, and the place of use in connection
with the Home ranch or land reference 2. Counsel for the appellant
cross-examined the range manager at some length regarding the issues
*stipulated.
The appellant offered in evidence the testimony of Mr. J. L. Hylton,
who, during the priority period, owned a one-half interest in the
Bullion ranch and the entire interest in the Home ranch.. These two
properties along with others comprised the Hylton ranch properties
and now constitute a part of the El Jiggs ranch. Mr. Hylton's testimony was based on his memory of the operations of the Hylton properties during the priority period 1929 to 1934. Other than Mr. Hylton's
testimony, the appellant did not offer in evidence any documents or

records.
On June 16, 1953, the hearing examiner issued his decision, which
held that the appellant had failed to establish any grounds of reversible error in the range manager's decision, and affirmed the decision
appealed from.
The appellant thereupon appealed to the Director, Bureau of Land
Management, from the examiner's decision. On October 10, 1956, the
Director afirmed the examiner's decision, but remanded the case for
a further determination of the dependency by use established on the
base properties by different classes of livestock. From this decision
E. L. Cord appealed to the Secretary of the Interior.
In the appellant's appeal he does not attack any of the Director's
rulings on the merits of the case. Instead, his appeal is confined
wholly .to a claim of procedural error, namely, that the hearing held
on December 16, 1952, did not meet the requirements of the Administrative Procedure Act (5 U. S. C., 1952 ed., sec. 1001 et seq.). This
contention is based on wo points: (1) that the notices of the range
manager's actions -were inadequate to timely inform -the appellant of
the matters of fact and law asserted, as required by section 5 (a) of the
Administrative Procedure Act (5 U. S. C., 1952 ed., sec. 1004 (a)) so
that he was unable to properly prepare to meet the case against him,
and (2) that the Bureau's entire case was based on hearsay evidence
and the appellant was not given the opportunity to cross-examine the
witness whose testimony was being used, as required by section 7 (c) of
the Administrative Procedure Act (5 U. S. C., 1952 ed., sec. 1006 (c)).
Section 5 of the Administrative Procedure Act provides in pertinent
part as follows:
In every case of adjudication required by statute to be determined on the
record afeter opportunity for an agency hearing
s l be m
(a) NoticePersons entitled to notice of an agency hearing shall be timely
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informed of (1) the time, place, and nature thereof;. (2) the legal authority and
jurisdiction under which the hearing is to be held; and (3) the matters of fact
and law asserted. * * *

The appellant contends that the notices served upon him which
stated that 'his application was disapproved for certain numbers of
cattle "for the reason that this is in excess of your Class I Federal
Range demand anddfor further reason there is insufficient range available for Class II livestock * * * did not meet the requirements of
section 5 (a) and that appellant, therefore, "could not prepare to meet
the case against him." He also contends that the Bureau of Land
Management in reducing his grazing privileges must give him a reasonable opportunity to prepare his defense to the assertions made by
the Bureau and present the same at a hearing.
The appellant's contention is based upol a fundamental misconception of the procedure in grazing cases. Section 3 of the Taylor Grazing
Act, as amended (43 U. S. C., 1952 ed., sec. 315 b), authorizes the Secretary of the Interior to issue grazing permits in grazing districts for
terms not exceeding 10 years, subject to a preferential right of renewal.
However, because the collection of data and other information is
necessary to the proper issuance of grazing permits, the Department
determined shortly after the passage of the Taylor Grazing Act in
1934 that temporary licenses should be issued until the necessary information could be compiled for the issuance of term permits (see 43
CFR, 1940 ed., 501.1 (c)). Such licenses are still issued (43 CFR,
1955 Supp., 161.1 (c)). The authority to issue licenses stems from the
very general authority given the Secretary by section 2 of the act (43
U. S. C., 1952 ed., sec. 315a) to make provision for the protection,
administration, regulation, and improvement of grazing districts etc.
Brooks v. Dewar, 313 U. S. 354 (1941). There is no specific reference
in section 2 to the issuance of grazing licenses.
This being the case, there is, of course, no provision of the Taylor
Grazing' Act which expressly covers the procedure for issuing grazing
licenses.' More to the poinit, there is no provision of tie act which
provides for any type of hearing on an application for a grazing license
or states that a license can be issued only after a hearing has been
held.. For that matter, even as to grazing permits, section 3 of the act
makes no mention of any kind of a hearing that must be held before
a permit can be issued. It follows therefore that section 5 of the
Administrative Procedure Act, relied upon by the appellant, has no
applicability at all where an application foir a grazing license or
permit ends with the adjudication of the application by 'the range
anaager.:The only provision for a hearing to be found in the Taylo Grazing
Act which is applicable to the grant of grazing privileges is contained
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in section 9 (43 U. S. C., 19522 ed., sec. 315h) which provides that "The
Secretary of the Interior shall provide .by appropriate rules and regulationos'forlocal hearihg-s onappeast from thede isions of the adhiinistrative officer in charge i a manner similar to the procedure in the
land department" [italics added]. Pursu'ant to this requirement, the
Federal Range Code 'has provided from the beginning for hearings
on appeals to an examiner (43 CFR, 1940 ed., 501.19; 43 CFR, 1955
Supp., 161.10).
Because section 9 of the Taylor Grazing Act expressly provides for
hearings on appeals, the Department has taken the view that such
hearings are generally governed by the provisions of the Administrative Procedure Act relating to hearings. Thus hearings on grazing
appeals are conducted by examiners appointed pursuant to section 11
of the Administrative Procedure Act (5 U. S. C., 1952 ed., sec. 1010).
Nontheless, the fact is that the hearings are held only on appeals and
not in connection with the original adjudication by the range manager
of an application for grazing privileges.
The7 actions taken on the appellant's application were in accordance
wifth the procedure set forth in 43 CFR 161.9. This procedure is that
applications for permits or licenses are first considered by the local
advisory board which makes a recommendation to the range manager.
To the extent that the recommendation is adverse, notice is served on
the applicant informing him of the reasons and setting a 'time for
hearing protests againstthe recoluliendation. After hearing the protest, the advisory board makes a final recommendation to the range
manager, who, if he approves, serves a notice on the applicant. "Such
notices will constitute the range manager's final decisions for purposes
of appeal" (sec. 161.9 (b)).
-As related earlier, this is the proceduire that was followed on the appollant's application. It is at once apparent that the "notices" of
which he complains as not being in conformity with section 5 (a) of
the Administrative. Procedure Act were not notices of hearings at all
but were decisions on his application which would have been final if
he had not first protested the initial recommendation of the advisory
board and then appealed from the final decision by the range manager.
As the decisions did not constitute notices of hearing, they were obviously not required to conform to section 5 (a) of the Administrative
Procedure Act.
When the appellant exercised his privilege to appeal- from the
range manager's decision,' he, and not the Bureau of Land-Management, becanie the moving parqty. As an appellant he was bound' by
the provision of the :Federal Range Code that "The appeal shall be
accompanied by specificationsf of er or setting forth 'in a clear aid
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concise manner the matters upon which it is based." 43 CFR 161.9 (c)
(1). The burden became his to show in what manner the range manager's decision partially rejecting his application was in error. It was
up to him and not the Bureau to shape the issues of fact or law to be
considered at the hearing.. Consequently, he cannot complain that he
was not advised as to the issues to be considered at the hearing.
The Department's decision in the case of M. F. Sullivan et al., 63
1. D. 269 (1956), is not to the contrary. There Sullivan's applications
for grazing privileges were rejected to the extent that he requested
privileges in the Deep Creek area. The rejection was based solely on
the ground that Sullivan had not established dependency by use in the
Deep Creek area during the priority period. He appealed to the hearing examiner. At the hearing the Bureau contended for the first time
that regardless of priority Sullivan was properly excluded from Deep
Creek as a matter of good range management. Over Sullivan's objection, the examiner permitted the issue of proper range management
to be considered, along with the issue of priority. The Director held
that the examiner's action was proper, citing 43 CFR 161.9 (f) (now
renumbered 43 CFR, 1955 Supp., 161.10 (d)), which provides that
the examiner may state issues on which he wishes evidence to be
presented.
The Departmenit, however, held that this regulation did not justify
disregard of 43 CFR 161.9 (b), which provides that, if the recommendation of an advisory board following consideration of a protest by an
applicant is adverse, and the range manager approves, "a notice giving
the reason or reasons therefor will be served on the applicant." The
regulation continues with the sentence previously quoted that such
notice will constitute the range manager's final decision for purposes
of appeal. The Department declared that this regulation was in accordance with-section 5 (a) of the Administrative Procedure Act and
could not be disregarded and that it was error notto have given proper
notice to Sullivan of the issue of good range management.
It was not intended to say in the Sullivan decision that the notices
of actions taken by the range manager, i. e., his decisions, constitute
notices of hearings within the meaning of section 5 (a) of the Administrative Procedure Act. Ali that was intended to be said was that if
the Bureau wished to raise and rely upon an issue at a hearing, it was
required to give proper notice of the issue and that proper notice would
be given by a statement of the issue in the range manager's decision.
However this may be, 3 the appellant here knew prior to the time of
SAdmittedly there Is some confusion as to the interplay of the Federal Range Code and
the Administrative Procedure Act. This stems from the fact already alluded to that
hearings in grazing cases are held only on appeals aftera decision is made which would
be final in the absence of an appeal. The Administrative Procedure Act, on the other
hand, seems to be concerned with hearings to be held prior to any adjudication in a
proceeding.
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the hearing precisely the respects in which his Class I demand had
been found wanting. This is definitely established by the grounds
stated in the appellant's appeal to the examiner and the statements
made by appellant's counsel at the opening of the hearing, all of which
was set forth earlier. The appellant knew the three parcels of his
base property that were drawn in question and presented the testimonyV
of Mr. J. L. Hylton to overcome the determinations which had been made by the Bureau with respect to those parcels. It comes much too
late now for the appellant to contend for the first time on this appeal
that he was not properly advised of the matters at issue at the hearing.
Plainly there is no merit to the appellant's claim that because of deficient notice he "could not properly prepare to meet the case against

him."

The appellant was not a defendant at the hearing facing an

unknown charge.

He was the plaintiff who was pressing charges of

improper actions by the range manager and he knew precisely what.
the issues were. The appellant's first ground of appeal to the Secretary is therefore rejected.
The appellant's second contention rests on paragraph

(c)

of sec-

tion 7 of the Administrative Procedure Act (5 U. S. C., 1952 ed., sec.
1006 (c)).

That section provides:

In hearings which section 4 or 5 requires to be conducted pursuant to this.
X
section*

*

e

*

.

*

*

*:

(c) Evidence.-Except as statutes otherwise provide, the proponent of a rule
or order shall have the burden of proof. Any oral or documentary evidence may
be received, but every agency shall as a matter of policy provide for the exclusion
of irrelevant, immaterial, or unduly repetitious evidence and no sanction shall
be imposed or rule or order be issued except upon consideration of the whole
record or such portions thereof as may be cited by any party and as supported
by and in accordance with the reliable, .probative, and substantial evidence.
Every party shall have the right to present his case or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross-exanination as may be required for a full and true disclosure of the facts. * * * [Italics
supplied.]
The appellant's contention here seems to be that at the hearing the
Bureau was the proponent of the order reducing his grazing privileges
and as such, by virtue of section T (c), had the burden of proof, and
that the Bureau recognized this burden at the hearing by presenting its
case initially. He then asserts that the Bureau presented nothing but
hearsay evidence to: sustain its burden and that as a result he was
deprived of his right of cross-examination in violation of section 7 (c)
of the Administrative Procedure Act. He also asserts that his deprivation of the right of cross-examination is a denial of due process
of law guaranteed him by the Constitution of the United States.
432236-57
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As we have already seen, the appellant is in error as to who had the
burden of proof at the hearing. In At. F. Sullivan et al., 8upra, the
Department held that although the burden at the hearing was on the
Bureau to show that the exclusion of Sullivan from Deep Creek was
required by good range management, the burden was on Sullivan to
show that he had established dependency by use in Deep Creek during
the priority period. The Department said that if the range manager
had rejected Sullivan's applications on the ground of proper range
management, the burden as to that issue would also have been on
Sullivan. See also Ira Hatch, Delbert Redd et al., A-26483 (November 17, 1952). It is plain therefore that the appellant had the burden
of proving at the hearing that he was entitled to more grazing privileges than were awarded to him by the range manager.
The appellant has sought to make it appear as though he possessed
grazing rights of which he is being deprived by the Bureau. He is
seeking thereby to fasten the burden of proof on the Bureau. If the
appellant had been the holder of a term permit which the range manager had sought to reduce by his decision of January 31, 1952, the
burden indeed would have been on the Bureau at the hearing to justify
the reduction. See FrankHalls, A. J. Redd, 62 I. D. 344, 350 (1955).
But the appellant did not have a term permit. He had merely been
given annual licenses which, we have seen earlier, were interim grants
of privileges pending the assembling of sufficient data to enable precise adjudications of base properties which would be essential to the
issuance of term permits. Thus the range manager's decision did
not deprive the appellant of grazing privileges which he had pre-viouslybeen granted for the 1952 grazing season.
With this in mind we turn to the appellant's major contention based
on section 7 (c) of the Administrative Procedure Act that "The government's entire case was based on hearsay evidence" and that he had
no opportunity to cross-examine the witnesses whose testimony was
being used. Specifically, the appellant asserts that the only witness
called by the Bureau was Delbert Fallon, the range manager, and that
he admittedly had no personal knowledge of the basis for the Bureau's
determination of appellant's grazing privileges. The appellant
further asserts that the Bureau's case consisted primarily of surveys
made by Wayne [Waine] Larson and a map purportedly submitted by
D. D. Ogilvie which was never properly identified and proved. The
appellant contends that he had no opportunity to cross-examine
Messrs. Larson and Ogilvie since they were not present and that it was
valueless to cross-examine Mr. Fallon because he had no personal
knowledge of the basis for the Bureau's action.
Mr. Fallon was the range manager who signed the notices or deci-
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sions of December 17, 1951, and January 31, 1952, to-the El Jiggs
ranch rejecting in part its application for grazing privileges. It was
his final decision of January 31, 1952, which the appellant appealed
to the hearing examiner. Obviously Mr. Fallon was in a position to
state, and did state, upon what basis his decision was rendered, and
he was available for cross-examination on that point.
What the appellant is contending, however, is that Mr. Fallon based
his decision on certain information in the case files of which he had
no personal knowledge and that therefore he could not be crossexamined as to the accuracy of the information. The appellant is
referring to the fact that Mr. Fallon used surveys made by Waine
Larson for the purpose of determining the appellant's qualifications
and that Mr. Fallon did not know of his own knowledge whether the
facts included in the Larson surveys were true.
The rule has long been settled that the technical rules for the exclusion of evidence are not applicable to Federal administrative proceedings in the absence of a statutory requirement that such rules are to

be observed.

Opp Cotton Hills v. Administrator, 312 U. S. 126, 155

(1941). The Administrative Procedure Act has made no change in
this principle; thus the mere receipt in an administrative proceeding
of hearsay evidence is no cause for the reversal of an administrative
order. Willapoint Oysters v. Ewing, 174 F. 2d 676, 690 (9th Cir.
1949), cert. denied, 338 U. S. 860. Nor is the receipt of opinion and
hearsay evidence a violation of due process. Hyun v. Landon, 219 F.
2d 404 (9th Cir. 1955).
However, although hearsay evidence is admissible under section
7 (c) of the Administrative Procedure Act, it was held in the Willapoint Oysters case that administrative findings to be valid, "cannot be
based upon hearsay alone, nor upon hearsay corroborated by a mere
scintilla" (p. 691). The court said that this was precluded by the
requirement in section 7 (c) that findings must be "supported by and
in accordance with the reliable, probative, and substantial evidence,"
Nonetheless the court stated that this requirement "does not forbid
administrative utilization of probative hearsay in making such
findings" (p. 690).
If these principles are binding-with respect to the proceeding under
consideration and if the Bureau's determination of the appellant's
rights to grazing privileges was based wholly upon hearsay evidence
which does not fall into any category of exceptions from the hearsay
rule, the appellant's contention would have to be sustained and tlha
Bureau's determination vacated. But it is far from clear that these
principles are controlling or even applicable in their entirety. In
the first place, section 7 of the Administrative Procedure AAcpar-
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ticularly when read in conjunction with section 5 of the act, clearly
contemplates only a situation where a hearing is required before any
initial agency adjudication is made. The burden of proof is on the
agency proposing an action and this burden will not be sustained unless
the agency can adduce substantial competent evidence, including probative hearsay, to sustain its action. This was the situation in the
Willapoint Oysters case. But in grazing hearings, the burden of
proof is on the appellant. It is therefore up to the appellant to sustain his burden by substantial competent evidence, including probative
hearsay. If the appellant is unable to furnish such evidence, it is
unnecessary even to look at the evidence offered in rebuttal by the
Bureau, for the appellant's case will fail of itself. In this situation
it would be- immaterial that all the Bureau's evidence was hearsay.
These factors point to a second point of departure from, or qualification of, the principles stated in the Willapoint Oysters case. As we
have seen earlier, the Taylor Grazing Act provides for a hearing only
on appeals. It recognizes that in the absence of an appeal a final
adjudication of grazing privileges will be made without a hearing.
If so, upon what degree or type of evidence need such an adjudication
be based? The only indication is to be found in section 18 of the
act (43 U. S. C., 1952 ed., sec. 315o-1). That section provides in
pertinent part as follows:

: (a) In order that the Secretary of the Interior may have the benefit of the

fulest information and advice concerning physical, economic, and other local
conditions in the several grazing districts, there shall be an advisory board of
local stockmen in each such district * *
(b) * *: * Each board shall offer advice and make a recommendation on each
application for such a grazing permit within its district * *

The legislative history of the section, which was added -to the act
on July 14, 1939, shows that the section was a Congressional recognition of a system and procedure that had been provided for administratively in the Federal Range Code (see 43 CFR, 1940 ed., 501.17501.19).
Nothing in section 18 or the range code requires the advisory boards
to conduct hearings before offering advice and recommendations on
grazing applications. Nothing is said about such advice and recommendation being based in whole or in part on competent evidence.
Obviously it was thought that local stockmen would have knowledge
of local conditions and operations and could contribute valuable views
on applications by their neighbors. Some of the knowledge would
undoubtedly be personal knowledge based upon observation and ac-

4
The portion of section 5 that reads: "In every case of adjudication required by stat[
" (italics
ute to be determined on the record after opportunity for an agency hearing *
added].
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qlaintance. -But part of the knowledge would probably be based upon
hearsay or other types of evidence not admissible in court proceedings.
Certainly there would be personal opinion involved in advice and
recommendations, opinions which would not qualify as expert opinion
testimony.
But whatever composite elements of evidence might go into making
up the advice and recommendation of an advisory board, it seems
almost certain. that Congress intended that the range manager could
rely upon such advice and recommendation and could grant or deny
grazing privileges upon the basis of such information even though
it might be entirely hearsay so far as the range manager was concerned.
Section 18, therefore, definitely supports the view that adjudications:
by range managers can properly rest largely or entirely upon evidence
which would not be competent or even admissible in court proceedings.
The Administrative Procedure Act did not affect proceedings at the
local level which became final in the absence of an appeal. The question then is, where an appeal is taken and a hearing is held, must- all
the evidence utilized below be re-evaluated on the basis of stricter
rules of evidence? If so, and a range manager has relied entirely
upon the recommendation of the advisory board and has no personal
knowledge of the facts upon which the board's recommendation was
based, entirely new evidence would have to be adduced at the hearing
in support of the range manager's decision and the proceeding, in
effect, would be a trial de novo.
In view of the evidence presented in this case, as discussed later, it
is unnecessary to answer the question raised in the preceding paragraph. Ithink it is possible to say, however, without contradiction
that grazing proceedings are strictly sui generis. They do not fit
into the pattern of administrative proceedings envisioned by the Administrative Procedure Act; therefore, the extent of applicability
of such cases as the Willapoint Oysters case to grazing proceedings is
not clear.
With this in mind, we turn to an examination of the appellant's
claim that all the evidence relied upon by the Bureau was hearsay.
In doing this, we must also keep in mind the fact that the burden of
proof was on the appellant at the hearing to show error in the rang e
manager's decision and that the Bureau's evidence need be examined
only where the appellant produced substantial probative evidence in
support of his position.
At the hearing there were two issues involved: (1) the priority
established as to each of three parcels of base property-the Bullion
ranch, the Home ranch, and the Odiaga ranch, and () the place of
use of livestock with respect to the Home ranch. On the Odiaga
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ranch the range manager allowed a Class 1 demand of 1,7414 A-uMs.
In his appeal to the Director the appellant claimed an entitlement
of 2,488 AuMS. The Odiaga ranch was not a Hylton ranch property
but the only testimony presented by the appellant was that of Mr.
J. L. Hylton. He testified that he was acquainted with the property
by reason of being a neighbor but that he had "not very closely" ob*served operations of the Odiaga ranch during the priority period;
that he did "not in a general way" know what the Odiaga operations
consisted of or what the rating of the ranch was in the priority
period (Tr. 34). He didn't know the season of use, whether 6 or 7
months (Tr. 35). He only had his own idea as to what the rating
of the ranch should be (Tr. 34-35). The mere relating of this testimony reveals its almost complete lack of probative value. It falls
far short of sustaining the appellant's burden of showing error in the
range manager's adjudication of the Odiaga ranch.
As to the Bullion ranch, only a half interest was owned by Hylton
during the priority period; the other half interest was owned by the
Drown brothers who conducted a separate livestock operation. The
priority allowed the ranch by the range manager was computed on
a basis fully set forth in the Director's decision. It involved, briefly,
determining the Hylton and Drown priorities separately, each on the
basis of its relation to the total Hylton and Drown operations, respectively. The net AUMS allowed were 112. The appellant in his
appeal to the Director claimed 260 AUmS, basing this on the asserted
testimony of Hylton that the Bullion ranch supported 80 cattle and
produced hay for that number and on the assumption that the cattle
had a 6/ 2 -month grazing season. Hylton's testimony was much more
vague. He did not recall what feed the ranch produced in the priority period but said it was "very little." In his opinion it would
support, as a separate unit, 75 cattle, having the hay for it, but during
the priority period it was practically used only for holding cattle,
as much as 2,000 head, in combination with other ranches. When
asked whether in the combined holding operation the Bullion ranch
could be said to be supporting "proportionately" about 80 cattle, he
answered "It could be." When pressed whether it could be or actually
was so used, he answered: "That would be hard to state. It was to a
certain extent. It was used differently." He did state that it was
used to its "full capabilities." (Tr. 36-37.) On cross-examination,
he testified that some railroad land and 160 acres of Federal range
were fenced in with the ranch and that his statement about 75 or 80
cattle included the carrying capacity of those lands (Tr. 39).
This testimony was so vaguie, equivocal, and conjectural that it
cannot be said to sustain the appellant's flat assertion that during
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the priority period the Bullion ranch supported 80 cattle which had
a grazing season of 61/2 months. Moreover, the appellant's disagreement with the rating given to the Bullion ranch was partly based
on the formula used by the range manager (determining the Drown
and Hylton priorities separately), which is not a matter of evidence
but of administrative practice. In short, the appellant failed to
sustain his burden of proving error in the range manager's determination as to the Bullion ranch.
Wyith respect to the Home ranch a number of errors were claimed
by the appellant in his appeal to the Director. The first was that
the range manager erred in allowing the Hylton operations only
1,970 Aums on the basis of a 21/ month use of the Federal range by
3,940 sheep. The appellant claimed before the Director that Hylton
had grazed 4,000 sheep for 33/4 months on the public domain, entitling Hylton to 3,000 AD-s. Mr. Hylton testified positively oil a
31/2- to 4-month grazing season for the sheep (Tr. 32, 33, 38, 41,45),
and there was hardly an attempt at rebuttal. However, he also testified that the sheep did not-use any base property (Tr. 42).
On this issue the Director raised a question which, although it is
not clearly expressed, seems to require a complete reconsideration
of the sheep use. The Director said that some of the Hylton base
*properties were used exclusively by cattle and horses or only slightly
by bucks and sick sheep and that it was improper to apportion total
sheep use to base properties that were used only occasionally or not
at all by sheep. He therefore remanded the case "for a further determination of the dependency by use established on the base properties
by the different classes of livestock." This study would appear to
encompass the possibility of changing upward or downward the total
priority attributed to the use of sheep since it would involve a study
of the extent of use by sheep of base property. Consequently, since
no ultimate decision has been rendered against the appellant on the
issue of sheep use, there is no point in going at this time into the
question of the Bureau's evidence on this issue.
The second error claimed was that the Aux s credited to the Home
ranch were based upon a determination by Waine Larson from a
bank count that 3,366 cattle were operated off the Hylton ranches.
The appellant claimed before the Director that an additional 350 head
were operated from those properties and now before the Secretary
that the -evidence utilized by the range manager was incompetent
hearsay. It is unnecessary to analyze the evidence relied on by the
range manager, for it is corroborated by the appellant's own witness,
Mr. Hylton. After much confused testimony, he finally stated that he
ran about 3,700 cattle which included around 350 head owned by his
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father and about 325 head of his own that never used the public domain
(Tr. 46). Deducting the 325 from 3,700 leaves 3,375, only 9 head
more than the 3,366 used by the range manager.
The third error claimed before the Director was the formula used
in computing the Home ranch priority. The range manager determnined what percentage of all the Hylton base properties was represented by the Home ranch, the determination being based on the Am
rating of each base property. Then he applied this percentage (42.43
percent) to the total range and unfenced private land use made by the
entire Hylton operation to determine the priority allocable to the
Home ranch. Mr. Hylton testified that he disagreed with the 42.43
percent, that the Home ranch represented 48 to 50 percent of the entire Hylton operation, and that close to 50 percent of all the Hylton
cattle were operated from the Home ranch (Tr. 31-32). This testimony does not necessarily conflict with the range manager's decision.
Mr. Hylton appears to have been testifying with respect to the number of cattle run from the Home ranch as compared with the total
cattle run from all the Hylton properties whereas the range manager
was concerned with the carrying capacity of the Home ranch as compared with the carrying capacity of all the Hylton properties. Accordingly, there was no conflict of evidence on this issue.
The final error claimed with respect to the Home ranch was on the
issue of -the place of use of livestock operated from the Home ranch.
The range manager determined that 80 percent of the cattle operated
from the ranch ran in the railroad checkerboard area and 20 percent
-ran south of the checkerboard area. He then made adjustments on
the basis of this division. Mr. Hylton's testimony on this point was
as follows:
A I don't think Mr. Fallon is very far-I would say between 25
and 30% on those particular properties.
Q Between 25 and 30%;?
A Yes.
Q So that you feel the 80-20 division should be adjusted to 75-25
or 70-30?
A In round numbers.

This testimony, while it shows a disagreement with the range man-

ager's determination, is hardly of forceful positive character. It has
all the appearance of a rather general recollection on which the witness could not be too precise. The witness was testifying wholly on
his memory of grazing operations which had occurred from 18 to 23
years earlier.
However, accepting it as evidence supporting the appellant's position, we turn to see what evidence was adduced in opposition. This
evidence was in the form of testimony by the range manager, Mr.
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Fallon, that he; believed the 80-20 percent division to be reasonable.
He based his opinion on his personal knowledge of the topography of
the land, statements in the grazing files, and information from the
advisory board (Tr. 15). He did not identify the statements in the
files but there is in Hylton Ranches, Inc., license file an application
by Hylton Ranches, Inc., dated February 19, 1936, for grazing privileges. This application, signed by D. D. Ogilvie as agent for Hyl-ton Ranches, Inc., contained a description by townships of public
domain "normally used by livestock of former owners of Home ranch
holdings, to January 1935." Most of the townships listed are in the
checkerboard area. Mr. Fallon did not elaborate on what information the advisory board furnished.
It seems apparent that there was no evidence of any conviction on
either side. But, even if the indications in the Hylton Ranches, Inc.,
application and the information supplied by the advisory board are
considered to be hearsay which alone would not substantiate the 8020 percent determination in light of the Willcapoint Oysters case, it
would seem that the testimony of Mr. Fallon based upon personal
knowledge of the topography and the habits of cattle was sufficiently
corroborative to permit all the Bureau evidence to be used in opposition to Mr. Hylton's general testimony. In my opinion it sufficiently counteracts Mr. Hylton's testimony to warrant the conclusion that the appellant has not sustained his burden of proof on
this issue.
To summarize at this point, it is my opinion that, except on the
issue of sheep use and possibly on the issue of the 80-20 percent
division, the appellant's evidence, meaning Mr. Hylton's testimony,
either confirms the range manager's determinations or falls so far
short of meeting the burden of proof borne by the appellant as to
make it unnecessary to consider the evidence in support of the range
manager's determinations. As for the sheep issue, it is moot in viewof the remand directed in the Director's decision. As for the 80-20
percent division issue, if Mr. Hylton's testimony is deemed sufficient
to meet the appellant's burden, it is efiectively countered by the
probative hearsay and direct testimony of the range manager.
The discussion which has just been summarized has proceeded with
an analysis of the evidence on each controverted issue in order to
show the unsoundness of the appellant's contention that he should
prevail because the Bureau's case was based entirely on hearsay.
This is not to be taken as a concession that the material in the grazing,
files, such as the Larson summaries of the Hylton properties, constitute hearsay which cannot be relied upon in this proceeding. The
Department has held that the official grazing files are public records
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ofwhich theX Department takes notice in rendering its decisions.
Al. P. Depaoliand 5nso-A-25978 (March 29, 1951).d
Summaries of grazing operations contained in grazing files are

based upon applications filed for grazing privileges, statements by
licensees and pernittees, independent investigations, and other data.
They are prepared by employees of the Bureau as part of their regular functions and in the ordinary course of business. While they
may. be hearsay in whole or in part in that the person preparing a
summary may not have personal knowledge of all or part of the facts

contained in the summary, they, fall in the category of hearsay which
is generally considered to be admissible competent evidence. That
such evidence is not only admissible in a proceeding conducted under
the Administrative Procedure Act but may be relied upon is clearly
stated in the report of the House Committee on the Judiciary on that
act (H. Rept. 1980, 9th Cong., 2d sess.). Commenting on section
7 (c), the committee stated:
* * while the exclusionary "rules of evidence" do not apply except as the
agency may as a matter of sound practice simplify the hearing and record by
excluding improper or unnecessary matter, the accepted standards and principles of probity, reliability, and substantially of evidence must be applied.
These are standards or principles usually applied tacitly and resting mainly
upon common sense which people engaged in the conduct of responsible affairs
instinctively understand. But they exist and must be rationally applied. They
are to govern in administrative proceedings. These requirements do not preelude the admission of or reliance upon technical reports, surveys, analyses,
and smma'rieswhere appropriateto the subject matter. * * * [Italics supplied.]

The fact that the compiler of a summary or report which is introduced into evidence is not present for cross-examination is not
violative of the Administrative Procedure Act. This is indicated in
the Willapoint Oysters case where the court refused to sustain all
objection to the admission of certain hearsay evidence "primarily
consisting of documentary reports of certain inspectors of the Food
and Drug Administration not present for cross-examination" (174
F. 2d at 690). See also E. K. HardisonSeed Co. v. Jones, 149 F. 2d
252 (6th; Cir. 1945), sustaining the admissibility of the report of a
government seed analyst who was not present to identify. the report.
It must be conceded that grazing files often contain material which,
considered by itself, is almost completely lacking in probative value.
For example, the Larson summary of the Hylton operations gives the
numbers of livestock as 3,366 cattle, 3,940 sheep, and 150 horses. The
summary states as to the source of these figures "See record of Bank
Count and Summary in Hylton Ranches, Inc. case file." The only
record in the Hylton file is a sheet of note paper- carrying the pencilled heading "Lee Hylton Priority-Bank Count" and then a
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pencilled tabulation of numbers of cattle, sheep, and horses' for the
years 1929 to 1934, inclusive, also a computation of the best 2-rear
average. The paper is undated and unsigned and does not state
whether the figures were taken from bank records or from what bank.
This kind of evidence could not stand up against any competent
contrary evidence of any substantiality. It just happened in this case that the figure on cattle was corroborated by Hylton's own
testimony.
The point made here is that merely because the official files are to
be considered as competent evidence, material in a file is not to be
accepted as probative simply because it is contained in an official file.
The weight to be given a file depends upon the contents of the file.
The entire file is to be evaluated along with the testimony and other
evidence adduced at the hearing in order to determine where the
truth or probable truth lies.
Applying all the tests and considerations which have been set forth
in this decision, I conclude that the appellant has failed to show any
error in the Director's decision.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the Director's decision is affirmed.
EDMUND T. FaRTZ,

Deputy Solicitor,

WHETHER EITHER AN APPLICATION UNDER SECTION 18 OF THE
ACT OF1 MARCH 3, 1891 (26 STAT. 1101; 43 U. S. C. SEC. 946), FOR A
RESERVOIR SITE OR THE CONSTRUCTION OF A RESERVOIR ON
UNSURVEYED LANDS BARS ISSUANCE OF AN OIL AND GAS LEASE
UNDER THE ACT OF 1920 (30 U. S. C.SEC. 181 ET SEQ.)
Oil and Gas Leases: Applications

-

An oil and gas lease offer under the act of February 25, 1920 (30 U. S. 0. sec.
181), filed subsequent to the filing of a proper reservoir site application
under the act of March 3, 1891 43 U. S. C. sec. 946), or to the construction
of a reservoir, must be rejected as to the land in the site, and the lease when
issued should exclude that land. The oil and gas in the area so excluded
may be leased only under the act of May 21, 1930 (30 U. S. C. sees. 301-306),
to the holder of the site.

Rights-of-Way: Act of March 3, 1891
A reservoir site may be acquired under the act of 1891 either by construction
of a reservoir on vacant surveyed or unsurveyed public land or by departmental approval of a map of the site if on surveyed land. A map of a site
on unsurveyed land may be accepted for filing and information only.
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Rights-of-Way: Act of March 3, 1891
A reservoir site acquired under the act. of 1891 either by approval of a map or
by construction of 'the reservoir is subject to any oil and gas lease offer
filed prior to the site application or to such construction, and a lease issued
to the offeror will include the oil and gas deposits underlying the site.

M-36446
To

JU-NE 25, 1957.

THE REGIONAL SOLICITOR, DENVER REGIONAL OFFICE.

This is in response to your memorandum of May 17 asking whether
either an application under section 18 of the act of March 3, 1891 (26
Stat. 1101; 43 U. S. C. sec. 946), for aireservoir site or the construction
of a reservoir on unsurveyed lands bars issuance of an oil and gas
lease under the act of 1920 (30 U. S. C. sec. 181 et seg.).
As the wording of the act of 1891 is almost the same as that of the
railroad right-of-way act of March 3, 1875 (18 Stat. 482; 43 U. S. C.
sec. 934), decisions applicable to the latter are often applied to the
former.1 This is in explanation of some of the footnotes in this
opinion.
If a reservoir site application under the act of 1891 is filed prior to
a lease offer and the application meets the requirements of the rightof-way regulations, the lease offer should be rejected to the extent
of its conflict with the reservoir site and the lease should identify,
exclude and except the site from the leased lands.2 The reason for
the rejection is that upon approval of the right-of-way map accompanying the application, under the doctrine of relation the approval
would relate back to the date of filing of the application thus precluding the attaching of any adverse claim to the use of the area in the
reservoir site.3 A further reason is that upon such approval the grant
of easement made by the act of 1891 would become effective as of the
date of filing of the right-of-way application, and thereafter the oil
and gas deposits underlying the site could be leased only under the
act of May 21, 1930 (30 U. S. C. secs. 301-306) and then only to
the holder of the reservoir easement and its assigns.4a
If a right-of-way application (map, etc.) is filed subsequent to a
'B. A. Wight, A-24101 (November 5, 1945) Windsor Reservoir and Canal Co. v.
Miller, 51 L. D. 27, 305 (1925); T. A. Sullivan, 38 L. D. 493 (1910); Allen et al. v. Denver Power and Irrigation Co., 38 L. D. 207 (1909) Battlement Reservoir Go., 29 L. D.
112 (1899); Hamilton Pope, 28 L. D. 402 (1899)
United States v. Whitney, 176 Fed.
590 (1910).
2 In
view of the departmental decision in Windsor Reservoir and Canal Co. v. Miller,
supra, it is the practice to exclude and except reservoir sites granted under the act of
1891 from the lands covered by an oil and gas lease offer when issuing the lease.
3 See Stalker v. Oregon Short Line Railroad Co., 225 U. S. 142 (1912); Hamilton Pope,

supra.
IPhillips Petroleum Co., 61 I. D. 93 (1953); E. A. Wight, supra; act of May 21, 1930
(30 U.- S. C. sees.

01-306).

4a See Edwin Barrett, A-26367 (July 19, 1954).
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lease offer and it is not. for a site on which a reservoir has been constructed prior to the-lease offer, the lease offeror has priority of right
to a lease for the oil and gas deposits underlying the site and the lease
when issued shouldnot exclude that area. However, the right-of-way
map may be approved subject to any valid existing rights without
excluding the area covered by the lease. Should a lease be issued to
the holder of the site under the act of 1930, that lease should exclude
any of the area covered by the lease issued under the act of 1920,
A reservoir site may be acquired under the act of 1891 by construction of a reservoir either on surveyed or unsurveyed vacant public'land
without filing an application for the site.5 Therefore, if the existence of such a reservoir is shown on the land office records, a lease
offer filed subsequent to the construction should be rejected to the extent of the conflict and the lease should exclude that area. Of course,
if the existence of the reservoir is not shown on the records and a lease
is issued without excluding the site, nevertheless the lease would be
subject to valid existing rights and as a matter of law the lease would
be inapplicable to the deposits underlying the reservoir.
On August 21, 1937 (Denver 045465), the Department approved a
letter'of the then Commissioner of the General Land Office to a certain
firm of attorneys in Denver, containing the following statement concerning a map filed under the act of 1891 before the construction of a
reservoir on unsurveyed public land:
* * * Thus it must be held that the company, by filing of its map on November
23, 1932, which was accepted for filing and general information, aquired an
inchoate right in and to the right of way over the unsurveyed lands to become
fully vested on the approval of an additional map following survey or upon prior
construction of the project. The fact that the project affects unsurveyed lands
is immaterial since the granting provisions of the act of March 3, 1891, is applicable to both surveyed and unsurveyed lands, the only difference being in the
case of unsurveyed lands, the approval of the map as record evidence- of the
grant must be deferred until after survey of the land.

CARLES M. SOILER,

Associate Solicitor,
Approved: June 28, 1957
EDMUND

T. Frrz,

Deputy Solicitor.
Great Northern By. Co. v. United States, 15 U. S. 262j 272 (footnote 4 (1942)-;
Barlow v. Northern Pacific By. Co., 240 U. S. 484 (1916) ; Van Dylce v. Arizona Eastern
B. Bt. Co., 248 U. S. 49 (1918) ; Minneapolis, St. Paul & Railway Co. v. Doughty, 208 U. S.
251 (1908) ; Jamestown Northern B. B. Ce. v. Jones, 177 U. S. 125 (1900) ; Staller v.
Oregon Short Dine R. R. Co., supra; Southern Pacific B. B. Co., 56 I. .
7 (1937)-;
DeWeese v. Henry Investment Co., 39 L. D. 27 (1910) ; Sierra Ditch and WaterCe., 88
L. D. 547 (1910) ; Anderson et al. V. Spencer et al., 38 L. D. 338 (1909) ; John B. Wilson
et al., 27 L. D. 316 (1898) ; United States v. Lee, 110 Pac. 607 (1910).
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Contracts: Additional Compensation-Contracts: Changed ConditionsContracts: Changes and Extras-Contracts: Interpretation
A contractor who, in excavating a trench for a sewer in Charlotte Amalie, St.
Thomas, Virgin Islands, in an area along the shore line where a sea wall
and other waterfront improvements -had been installed, encountered an
- unusually large number of submerged pier piles that were extremely difficult
to remove, in addition to piles at a site indicated on a sheet of the drawings
as the "Site of Old Pier Piles," is entitled to additional compensation either
under the "changed conditions" or "changes" clause of the contract for the
work involved in removing such piles. A general site investigation clause
- included in the specifications was too vague to constitute a sufficient warning
'of the existence of submerged piling at sites not indicated on the drawings,
the contractor may be said to have encountered a "changed condition'
either because the existence of the submerged piling was a subsurface
physicial condition that differed materially from the representation made
in the drawing, or because the number and character of the piles constituted
an unknown physical condition of an unusual nature differing materially
from those ordinarily encountered and generally recognized as inhering in
work of the character provided for in the contract. To the extent that the
* submerged piling actualy removed was in excess of that indicated on the
plans, there was also a "change" in the scope of the work.

Contracts: Additional Compensation-Contracts: Changed ConditionsContracts: Changes and Extras-Contracts: Interpretation
A contractor who, in excavating the trench for a sewer in Charlotte Amalie,
St. Thomas, Virgin Islands, in an area of hydraulic fill installed in connection
with the construction of a sea wall, encountered in a large part of.the
area extremely unstable soil conditions that materially increased the costs
of the excavation and made necessary a departure to a large extent from
the methods of laying the sewer pipe prescribed in the specifications, is
*entitled to additional compensation under the "changed conditions" clause
of the contract. The statement in the Invitation for Bids that the trench
for the sewer was to be in "dredged fill" denoted, especially in connection
with the surface appearance of the area, a classified fill rather than a spoil
bank .area. If the fill was a classified fill, the contractor had no reason to
expect the difficulties it actually encountered. While the specifications did
suggest the, possibility of minor difficulties, they did not suggest the highly
abnormal conditions actually encountered by the contractor. Since the
sewer line could not be successfully laid by following entirely the methods
prescribed in the specifications, and the government acquiesced in the
methods actually employed, the contractor is also entitled to additional
compensation under the "changes" clause of the contract.

Contiats: Contracting' Officer-Contracts: Notices-Contracts: Appeals:Contracts: Interpretation
When the contracting officer has considered claims on their merits, they are
not barred by the failure of the contractor to comply with the procedural

-254J

APPEAL'. OF CARIBBEAN CONSTRUCTION CORP. .
255
June 28, 1957
.
requirement of written notice of the claims, and the circumstance that
the claims may have been considered by the contracting officer on the merits
only as a matter of grace, may. not be given any weight by the Board of Contract Appeals in assessing the merits of the claims on appeal.
^

BOARD OF CONTRACT APPEALS

Caribbean Construction Corporation has filed a timely appeal from
the findings of fact and decision of the contracting officer dated November 16, 1956, denying two claims of the contractor for additional
compensation arising out of the performance of Contract No. 14-04-X
001-271, dated November 15, 1955.
The contract, which was on U. S. Standard Form 23 (Revised
March 1953) and incorporated the General Provisions of Standard
Form 23A (March 1953), provided for the construction of an Additional Section of Intercepting Sewer in Charlotte Amalie, St. Thomas,
Virgin Islands, in accordance with the specifications, proposals and
contract documents for Project No. 53-103, which included a set of
three drawings. The specifications were modified after issuance by
three addenda issued in September and October 1955.
The contract provided that work on the project was to commence
within 30 calendar days after the date of notice to proceed and was
to be completed within 120 calendar days thereof. Section 6-08 of
Part I of the specifications provided for the payment by the contractor of liquidated damages at the rate of $50 a calendar day for
each day that it failed to complete the work on time.
Notice to proceed with the work was issued by the Government onDecember 30, 1955, thus establishing April 28, 1956, as the' final
completion date. Although the work was not completed and accepted
until June 8, 1956 (Tr., p. 51), no liquidated damages were assessed,
since the contractor had been granted extensions of time to cover the
entire construction period (Tr., p. 401).
Shortly after the completion and acceptance of the work, the contractor requested that the contracting officer issue two change orders
to cover the cost of additional work in the performance of the contract.
By letter dated June 13, 1956, the contractor requested the issuance of
a change order in the amount of $4,791.25 to cover the cost of removing 87 wood and concrete pilings encountered in the course of the
excavation of the sewer. By letter dated June 28, 1956, the contractor
requested the issuance of a change order in the amount of $13,473.38
to cover the abnormal costs of laying the 18" and 20" sections of the
sewer line in adverse soil conditions that would not allow normal
trench excavation. In his findings of fact and decision, the contracting officer denied both requests, and these denials form the basis of the
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claims in the present proceeding. The contractor duly excepted the
amounts of both claims in executing its release on contract.
- Pursuant to a request made by both parties, a hearing was held at
Miami, Florida, on March 4 and 5, 1957, before the undersigned, a
member of the Board.
To evaluate the basis of the contractor's claims, it is necessary to
understand the background of the construction of the intercepting
sewer. This was one of a series of water-front improvements at
Charlotte Amalie on the island of St. Thomas in the Virgin Islands.
An intercepting sewer of 18" vitreous clay pipe that ran along what
was then the shore line had been completed toward the end of 1949
(Tr2, p. 420). Shortly thereafter work was started on a sea wall
which extended from Fort Christian West to the French Village, a
distance of approximately 3,987 lineal feet (see the findings of fact,
p. 3), and the area between this sea wall and the old shore line was
filled'in hydraulically to an elevation of 3.5 feet above sea level, so
that a considerable area of new-land was created. This work appears
to have been accomplished between 1950 and 1953 (Tr., p. 394). The
existing vitreous clay sewer having been found to leak, due to the
infiltration of sea water, it was decided to replace it with the cast-iron
sewer pipe that is involved in the present proceeding. The main line
of the new intercepting sewer constructed by the present contractor
runs east slightly uphill from the Lift Station near the French Village
quarter of Charlotte Amalie, that is at Station 48 + 94.5, but at Station
36+70 the course becomes northeasterly, and runs in this direction
past NY TVAER GADE, one of the streets of Charlotte Amalie, to the
terminal point of the sewer at Station 33+33.3. The main line of the
new interceptor sewer, which is approximately 1,560 feet in length,
meanders in the same general direction as the old sewer to the north of
it, but the two are separated by an area of from 175 to 350 feet (Tr.,
p. 212). Except for the last few hundred feet at its easterly end, the
new interceptor sewer was to run through the area of the hydraulic
fill, and it was in this area that the contractor encountered its excavation difficulties (Tr., pp. 281, 334). The eastern section of the sewer
was approximately along the old shore line, and it was in this section
that the contractor encountered the submerged iling.
All the harbor improvements, including the sewer involved in the
present proceedings, were designed by the same consulting engineer,
R. L. Kenan. He had, moreover, not only designed the old sewer and
the sea wall but had also supervised the work (Tr., p. 394). The
contracting officer in the present case, who declared in his findings
that the consulting engineer had "comprehensive knowledge of the soil
and other conditions existing at the site of the work covered by the
contract, as a result of several yearsl' experience with previous con-
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struction in this general location," was himself also the contracting
officer for the contract providing for the construction of the sea wall,
includina the -placing ofthe fill (Tr., p. 413).
The contracting officer declared in his findings that the specifica
tions for the intercepting sewer involved in this proceeding were prepared by the consulting engineer in the light of his knowledge of the
situation. However, in the last paragraph of the Invitation for Bids
it was stated only that:
The majority of trench for 18" and 20" sewer will be in dredged fill
and the pipe invert will be approximately 6' to. 8' below sea level in
trenches 8' to 12' deep. (Italics supplied.)

On sheet

of the drawings supplied to. the contractor a

SITE OF

oLD

PIER PILES" was indicated.

In Part II of the specifications themselves, various provisions,
designating the methods to be followed by the contractor in the construction of the sewer were included. The first paragraph of section
1.05 provided that in order to reduce the load of the cover of the pipe
to a minimum, "trenches shall be as narrow as practicable, at the. same
time providing, on each side of the pipe, space necessary for thoroughly tamping the bedding material under and around the pipe."
Addendum No. 2 added to this provision the following paragraph:
Trenches shall be not less than 12" nor more than 16" wider than the outside
diameter of the pipe to be laid therein, and shall be excavated true to line so that
a clear space not less than 6" nor more than 8" in Width is provided on each side
of the pipe. The maximum width of the trench specified applies to the width at
and below the level of the top of the pipe; the width of the trench above that
level may be as wide as necessary for sheeting and bracing, and the proper
installation of the work.

Section 1.05, as modified by Addendum No. 2, also contained other
provisions which were intended to secure a trench true to grade with-

out projections or inequalities.
the section provided:

In particular the third paragraph of

If, in the opinion of the Engineer, the material at the bottom of the trench
excavation is of such a character as to result in unequal settlement of the pipe
after backfilllng, the trench shall be excavated below grade to the depth directed
by the Engineer and backfilled with gravel or other suitable material, and thoroughly tamped to insure a stable foundation.

Section 1.08, which consisted of six paragraphs, as modified by Addendum No. , provided in substance for the installation of such sheeting,
bracing or shoring as might be necessary to support properly the sides
of trench excavations and to prevent any movement that might injure
the pipe, diminish the width of the excavation, or endanger adjacent
pavement or structures. Sheeting was to be put and left in place in
the trenches for the 18" or 20" pipe but elsewhere the Engineer could
432236-57
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order sheeting or bracing left in place or order their removal. The
second paragraph of this section included the provision: "The sheeting shall be driven to a depth not less than two (2) feet below the pipe
invert and shall be cut off not less than two (2) feet or more than four
(4) feet above the top of the pipe immediately before backfilling.
This lower portion shall remain undisturbed to be embedded by the
backfilling." Section 1.09, as modified by Addendum No. 3, provided:
The contractor shall, at its own cost and expense furnish the equipment for
and do such pumping as may be necessary to permit the construction to proceed
in an expeditious and workmanlike manner. The ground water shall be lowered
to at least one foot below subgrade and the trench maintained dry and firm until
after laying of pipe and backfilling to the original water table. * * *

Section 1.13, headed "Laying Cast Iron Pipe", also included a paragraph on pumping which provided:
Trenches shall be kept free of standing or running water while pipes are
being laid and until backfilled.
The contractor shall provide proper and adequate pumping equipment to keep his work satisfactorily dry.

Finally, section 1.15 designated the methods by which the trenches
-were to be backfilled. The backfill was to be carefully selected from
the excavation, deposited in uniform layers and solidly tamped.
Under the last paragraph of section 1-08 the cost of all such: supports as sheeting and bracing left in place was included in "the unit
prices bid for sewers of the size and depth specified," and under the
terms of the last paragraph of section 1-27 excavation and backfill
was included in the unit prices for laying various sections of pipe or
installing structures. Section 6-09 of Part I of the specifications
set forth in detail how additional compensation should be determined
in case changes in the contract should be ordered.
In addition to the provisions of Part II of the specifications dealing
with methods of construction, there was also included a series of
Special Provisions of a general nature. One of these, section 6.03,
headed "Site Investigation and Representations," provided in relevant
part as follows:
The Contractor acknowledges that he has satisfied himself as to the nature and
location of the work, the general and local conditions, particularly those bearing
upon transportation, disposal, handling and storage of materials, availability of
labor, water, electric power, and roads, uncertainties of weather, tides or similar
physical conditions at the site, the conformation and condition of the ground,
the character, quality, and quantity of surface and sub-surface materials to be
encountered, the character of equipment and facilities needed preliminary to and
during the prosecution of the work and all other matters which can in any way
affect the work or the cost thereof under this contract. Any failure by the
Contractor to acquaint himself with all the information concerning these conditions will not relieve him from responsibility for estimating properly the difficulty or cost of successfully performing the work..
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Mr. Robert E. Holberg, the President of the contractor, and Mr.
Glynn F. Eby, the contractor's project superintendent, testified at
the hearing concerning the preparations made by them for the performance of the contract and the difficulties encountered by them in
constructing the sewer. Mr. Lester M. Marx, the contracting officer,
and Mr. Thomas G. Mooney who, during the period of the performance
of the contract, was Director of Virgin Islands Public Works for the
Office of Territories, and who in such capacity supervised the performance of the contract, testified as Government witnesses. In
addition, Messrs. John T. Roberts, Mortimer F. Harris, and Arvin T.
Atkins, engineers with many years' dredging experience on Government and private jobs in the United States, testified on behalf of the;
contractor.
Having obtained a copy of the specifications and read them rior
to bidding, Holberg made a trip to St. Thomas by air to' go over the
site of the job. He arrived at the island between 12 :30 and 1 :o p.m.
and took a taxi to the site of the job. He walked the length of the
projected sewer; visited the Anchor Bar where he talked to some of
the local residents, who told him that it was expected that a housing
project would be constructed in the filled area, and that a road would'
be put in there; spent some time verifying "the price of water and
aggregate" and the available shipping facilities; and then went back
to the airport from which place he telephoned to Mooney but the
latter was not in his office at the time, and he decided not to wait for
him. He took the five o'clock plane back to Miami (Tr., pp. 8, 15,
135-36). Upon his return to Miami, he called Mr. Martin Chaster,
the State Director of the United States Fidelity and Guarantee Company, that had bonded the contractor, Moars and Ewing, which had
constructed the existing vitreous clay intercepting sewer. Holberg
inquired from Chaster why the sewer had proved unsatisfactory, but
he could get no very definite information from him. Moars and
Ewing were no longer in business, and Chaster had "merely unhappy
memories of the whole thing" (Tr., pp. 216-22).
Holberg was entirely satisfied with the results of the investigation
he had made. Apart from the provisions of the specifications thenselves, he relied in bidding principally upon the fact that the sewer
was to be placed in an area of hydraulic fill. Thus he testified:
1The Anchor Bar was a place of conviviality at the terminal point of the projected
sewer. Holberg remarked humorously in the course of his testimony that "it sounds like a
drunk country. Everything is referenced from a bar to the winery to the distillery to
the barrels" (Tr., p. 25).

260

DECISIONS- OF THE DEPARTMENT OF THE INTERIOR [64 1. 1).

A hydraulic fill under a supervised design basis is the nearest substance to
virgin undisturbed earth that there is, and for matters of excavation you have
every reason to believe that in a hydraulic fill you can only pass a hard substance,
*or a material that will go through the pump and impeller blade, of ery small
particle size; that-because of the fact that it is as much as 80 percent water,
sometimes through its placing you get the finest compaction of any type of acontrolled fill. As a result of that, in a well compacted, graded, supervised fill,
you can expect to know that you have no rock out-croppings or boulders that
would be too large or difficult to move; vegetation or tree stumps would not be
present; and that when it was cut that it would have the same general characteristics as virgin earth (Tr., p. 12).

Since he had. been told.that houses-and a road were to be constructed in
the area, he also concluded that the filled area consisted of classified
material (Tr., p. 15). As for the possibility of obstructions in the
line of the sewer, he did not expect any other than those indicated on
the plan, not only because of the existence of the improvenients in the
area of hydraulic fill but also because "all the work that had been
accomplished had been done under the guidance and direction of the
,then and still resident Director of Public Works; that the engineer
who had designed this interceptor had designed the previous sewer,
had designed the hydraulic fill or supervised it during its placings;
and that if anyone in the world had any knowledge of either the conditions or the obstructions, these people would" (Tr.,'pp. 23-24).
After he had been awarded the contract but before he had received
notice to proceed, Holberg sent Eby out to the site of the job, where he
spent some 10 or 12 days in the first half of December 1955 (Tr., pp.
17-18). Eby talked to the major material suppliers on the island, to
Mooney, to various persons connected with the Department of Public
Works of the Virgin Islands, and to the owner of a brewery adjacent
to the sewer location (Tr., pp. 17-18, 258). Eby, too, walked the
length of the sewer but he found no evidence of any material that
would be hard to excavate.
ie also inquired why the contractor on
the previous sewer had run into difficulties. He was told that he had
struck a number of outcroppings of very hard rock known on the island
as "blue bitch":'but he-was not greatly concerned, since this sewer ran
through virgin soil, and under old streets between houses, whereas the
new sewer was to be constructed in an open area of hydraulic fill
(Tr., pp. 260-61).
Despite his confidence in the condition of the terrain, however, Eby
had three test holes dug along the line of the sewer. The holes wereabout 4 feet square and went down to a depth of 4 or 5 feet. Test
Hole No. I was dug at about the intersection of Cow Wharf and the
sewer line, right by the old brewery, which was towards the east end
of the line about- 50 feeteat of Station 37+ 57. Test Hole No. 2 was
approximately 250 feet west of Station 37 + 57. Test Hole No. 3 was-
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approxiiately 200 feet east of Station 48+ 9. The character of the
sail in the test holes, which was very similar, except that Test- Hole
No. 3 revealed more of a black rich-looking clay soil, appeared to bed
very good, and Eby testified that the sbsequent excavation showed
that, except in case of Test Hole No. 2, even if the holes had been dug to
a greater depth they would not have revealed the conditions actually
encountered. Eby also testified that he abandoned digging when he
encountered too much water in Test Holes Nos. I and 2 to be able to
handle it with the pumping equipment he then had, and indeed that
his primary purpose in digging the holes had been to test the variations
in the transmissibility of water in the material rather than the quality
of the material itself, except that he was interested in determining how
much shell might be mixed up with the material (Tr., pp. 314-30).
In the initial phase of the excavation of the sewer from the grit

chamber to a point near Carioca Street the contractor encountered no
difficulties. Indeed, in excavating for the grit chamber the trench was
so dry that'Eby testified that "many days. you could blow dust off the
bottom of it" (Tr., p. 340), and the grit chamber, moreover, was 9 feet
below sea level (Tr., p. 341). Not only was there no water problem
but the soil proved to be so stable that the sheeting required by the
specifications was in many places dispensed with and the contractor
accepted a change order (No. 4) which included a provision for a.
credit to the Government by reason of the omitted sheeting (Tr., pp.
383-85). So far as the laterals were concerned, there was never any
trouble. The laterals were at a higher elevation than the main line of
the sewer, and were never lower than 6 feet, unlike the main line, the
bulk of which was at a depth from 8 to 10 feet (Tr., pp. 192-93).
The contractor's luck, however, did not hold out to the end. From
Carioca Street to the Cow Wharf neighborhood its luck was extremely
bad. In terms of stations this was from approximately Station 45 on
the west to Station 37 on the east, a distance of 800 feet (Tr., pp. 281,
334, 372). Both Holberg and Eby testified concerning the conditions
that they encountered in this stretch of the excavation, and the testimony of the former was particularly vivid. He seemed, to say the
least, to be describing a minor cataclysm of nature. Since they knew
that they would be operating well below sea level, both Holberg and
Eby had anticipated that they would have a serious dewatering problem but the water proved to be far less than they had expected (Tr.,
pp. 19, 159, 272)'. On the south side of the trench that they were excavating the condition of the soil was good almost without exception
but on the north.side there was encountered a fluid movable type of
material that had a tendency to cave in (Tr., pp. 295-96). Yet caving
did not prove to be the main problem. As Holberg put it: "The side.
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walls didn't fall like Jericho" (Tr., p. 167). The main problem arose
rather from the tendency of the floor of the trench to push upward, or
heave or boil up-all three verbs were used by the witnesses to describe
the condition-so that it was difficult to place the pipe in the trench
and keep it there. Indeed, the whole trench seemed to be in motion
(Tr., p. 27).: "One time," testified Holberg, "it moved the pipe as
much as three feet. My memory tells me it was five feet, straight up
in the air, after it had been laid to grade." Again he testified:
"Another time we had cbimpletely backfilled a 35-foot wide trench, 14
feet deep, with the heaviest, tightest soil that we could find. And on
inspection of the laid pipe that material at the joints had boiled up in
the bottom-had raised the pipe and the total backfill on top of it as
much as 10 or 12 inches, so it made it impossible to see through the
sewer line" (Tr., p. 28). Although water was not a problem in the
sense that it was excessive, it became a problem because of the unstable
and impermeable nature of the material. Any pressure on the
material would bring the water to the surface, and since the water
would not run through the material, it was reduced to a gooey state.
The workers would sink in it and the pump lines would become
clogged. The bottom of the trench was forced up by the horizontal
motion of the material toward the center of the trench (Tr., pp. 2932). Holberg compared the material to a lemon pie. "The meringue
on the top of it is the four to seven feet of sandy material; the filling
constitutes the 7, 8, 10, or 15 feet of this highly plastic, highly moisture
retaining material" (Tr., p. 152). Eby likened the material to jello.
The nature of the material encountered by the contractor compelled
changes not only in its planned modes of operations but also the adoption of methods that departed from the requirements of the specifications in important respects. The changes in methods of operation
were discussed with Mooney-indeed, they were worked out in cooperation with him-and he acquiesced in their adoption (Tr., pp. 47-48,
54, 288-89, 293).
The contractor had to eliminate a good part of the sheeting because
the attempt to drive the sheeting would only disturb the material il
the trench, and the sheeting itself might sink out of sight, or could be
pulled out after being driven as much as 8 feet (Tr., pp. 29-32, 46).
The chief expedient adopted by the contractor appears to have been
to overexcavate-the trenches. Holberg testified that the trenches were
excavated to a width of as much as 60 feet at the top and 20 feet at the
bottom (Tr., p. 34), and he commented: "The specification says that
you will not excavate the area surrounding the pipe more than 16
inches over the diameter of the pipe. And we did it 16 times the
diameter of the pipe" (Tr., pp. 164-65). Eby testified that in the
really bad areas the width of the trenches varied from 30 feet to 80 feet
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(Tr., p. 305). The contractor's forces not only kept widening the'
excavation but also kept unloading the banks, and increasing the
angles of the slopes (Tr., pp. 44-45, 165, 168). They would keep on
digging until the material had attained its natural angle of repose
,(Tr., p. 279). Sometimes the pipe was laid while the trench was still
wet. As Holberg testified, "we probably departed it in the specification that relates to drying the bottom of the trench. Drying was
never defined to degree, but certainly we laid in some pretty wet stuff
which could not be construed to be dry at all" (Tr., p. 47). In some
particularly bad places the pie could be kept down in the trench only
by putting weight on it. Holberg testified to one such instance: "In
one area 125 feet-long, we took out 800 yards after we had the bottom
grade of our trench. We never were able to set the pipe in this
material except by weight-by loading the bucket with boulders and
keeping 7000 pounds direct weight on top of the pipe to hold it in place
until we could get the backfill back on it" (Tr., p. 29). Eby testified
that in the worst areas near Station 42 they adopted the expedient of
"loading the pipe with a comparatively small amount of backfill in
order to allow a consolidation of that backfill, hoping that the consolidation and the weight of finally, pushing the moisture out of this very
poor clay silt would consolidate the pipe in a position to where I could,
finally increase the load and bring the backfill back to a uniform.
grade" (Tr., p. 303). The conditions encountered not only increased
the difficulty of placing backfill (Tr., pp. 304-05), but also its amount.
The submerged piling was encountered by the contractor's forces
towards the end of May 1956 soon after they had worked their way
through the bad ground area. The first indication of piles was on a
lateral line running north on Cow Wharf toward the intersection of
Crown Prince, the next cross street. Five enormous piles were
encountered there. The greatest concentration of piles was, however,
from manhole 34-48 to the terminus of the main line at Station 33 + 33
(Tr., pp. 300, 334). Some of the piles were of very tough Dominican
pine, and since they could not be broken they had to be pulled out
with a dragline (Tr., pp. 343, 378). In the course of the work the contractor's forces removed all sorts of other obstructions, such as automobiles, sections of boats, barbed wire fencing, antiquated sewer pipe,
and solidified concrete bags but the contractor is not seeking additional
compensation by reason of such removal (Tr., p. 25).
The three dredging experts called by the contractor all testified that
they would not have expected the difficulties encountered by the contractor in an area of hydraulic fill.2 As Harris put it, to contractors
2Although the specifications refer to "dredged fill," the terms "dredged fill" and "hydraulic fill appear to be synonymous (r., pp. 427-28).
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it was common knowledge that "hydraulic fill-is a very good fill, and
when they see the words 'hydraulic fill' in a set of plans and specifications,.immediately they think this is really a dream-boat to work"
(Tr., p. 230). All three experts also agreed that from thei appearance
of the material on the surface they would have assumed that the fill
-was classified material of some sort rather than a spoil area for dumping whatever material was dredged from the. harbor, and Harris and
Atkins were positive that a sea wall would not be put in just to hold
a spoil area (Tr., pp. 227-29, 231, 245, 249, 251). However, Roberts
conceded that it would not be unusual "for purposes of roadways only
to fill on top of an objectionable material, and then build theiroad on
top of that" (Tr., p. 93), and that, in judging the nature of classified
fill, "you couldn't determine what it was throughout its depth from
looking at the surface" (Tr., p. 133). Harris and Atkins also testified
that they would not have expected to find debris of any kind in an area
of hydraulic fill (Tr., pp. 238, 252).
Concerning the origin of the unstable material in the fill, Eby testified as follows:
In asking Mr. Mooney how this came to pass, he told me that Mr. Prenn (the
contractor), in installing this fill, had a breakdown in his dredge with the cutter
head failing to operate. So that instead of the ladder of the dredge traveling up
and down the face of the cut, without the cutter head being available, the man
merely succeeded in the loose material available, which was this silty, gooey
substance, and that he said that at the time they were not able to find a clause in
the contract to prevnet [sic] him from pumping in this objectionable material,
and that is how it came to be located in these odd areas; that it is not a uniform
condition through the job (Tr., pp. 295-96).

Mooney, who as Director of Virgin Islands Public Works, was in
immediate charge of the construction of the sewer, testified that, despite the difficulties that the contractor had encountered, the work was
satisfactorily completed and that it was indeed "a good job" (Tr., p.
377). It was his opinion, however, that the difficulties of the contractor were average for an "unclassified" job,8 and hence were at the
contractor's risk. "Sewers,"> he declared, "are put through quicksand,
sewers are put through all kinds of soupy conditions all the time" (Tr.,
p. 376).. However, even Mooney, in testifying that the contractor had
encountered far less water than he might have expected, conceded:
"His soil did not have the transmissibility that I had logged it at or
a The witnesses who testified as dredging experts distinguished between "classified" and
"unclassified" fill material. A classified fill would be a good fill, put down for building
and road beds, while an unclassified fill would be that which merely resulted-from deepening and sweeping a channel. However, Atkins testified that the term "hydraulic fill"
would in itself denote a classified mnaterial. Mooney, on the other hand, in referring to an
"unclassified job" meant that the excavation was not classified as to various types of
material, Strictly speaking, this was not true, since section 1.27 (H) of Part I of the
specifications made special provision for rock excavation (see Tr., pp. 406-07). But
no rock was actually encountered (Tr, p. 299).
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anticipated it at. He had a very low transmissibility in his soil" (Tr.,
p. 383). On cross-examination, he also conceded that the specifications had been prepared in full knowledge of the character of the
fill. Thus:
Q. "So the same people that prepared the plans and specifications for
this interceptor sewer, which is the subject of this hearing had complete
information beforehand both as to exactly what was on the site before
the fill was put in and exactly the material that went into the fill.
A. "Yes, sir." (Tr., p. 395.)

-

In testifying at the hearing, the contractin g officer conceded that it
had been more costly for the contractor to excavate in the type of
material it had actually encountered (Tr., pp. 447-48), but he insisted
that it should have been warned of what it would encounter by the
reference to "dredged fill" in the specifications. The contracting
officer, although he disclaimed any pretense to being a dredging expert,
made it clear that he disagreed with the contractor's experts. In his
testimony he explained the nature and purpose of the fill, as follows:
* * * From what I have heard here during the two or three days-two days
that we have had these hearings-it seems to be the general impression that the
fill on this waterfront project was the project. It was not. The waterfront
project was for the purpose of deepening the harbor. The sea wall was put in
to be used as a pier or a mooring place for boats. The ramp which was built
next to it was put there for the purpose of unloading boats. In doing that, the
spoil, if you want to call it that-that word has been bandied around here for
two days-the spoil or the fill which was necessarily taken out of the harborand that was very pointed that the harbor had to be so deep in order to get certain
draft boats up against this new dock that we were building; it was a dock rather
than a pier; it did not stick out, it went along the shore line.-

The filling of the land was incidental. * * *
*

*:

*

i

*

*

*

*:

I know, and I am sure that Mr. Eby and Mr. Mooney and most any engineer
knows, that there is just a lot of fill land where you merely take what is in the
'lake bottom and you throw it up on the shore. If you put it behind a sea wallone of the witnesses here made a great moment that you wouldn't have gone
to a great extent of building a sea wall and putting some bad fill behind it.
Why? We wanted the sea wall. We didn't particularly want the fill. The sea
wall was for the purpose of deepening the: harbor and getting a ramp built next
to it, where we could unload boats. We did not need the fill land for any particular building purpose other than to put this ramp on it, and to put a road on it..
One of them asked whether or not it would hold the road. It is holding the
road today. The road is completed. It cost a half million dollars. The man
talked to me just ten days ago, and I specifically asked him, "Did you have any
trouble putting the road?" "None whatever. It has not sunk in any place"
(Tr., pp. 422-24).

The contractor contends that it is entitled to recover either under
article 3, the "changes" clause, or article 4, the "changed conditions"
clause of the contract. Article 3 provided for an equitable adjustment
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if the contracting officer should make "changes in the drawings and/or
specifications of this contract and within the general scope thereof."
Article 4 provided for an equitable adjustment if the contractor should

encounter (1) "subsurface or latent physical conditions at the site
differing materially from those indicated in this contract, or (2)
unknown physical conditions at the site, of an unusual nature, differing materially from those ordinarily encountered and generally reccognized as inhering in work of the character provided for in this
contract."

The principal ground upon which the Government opposes the
allowance of both of the contractor's claims appears to be that the contractor made only the most cursory investigation of the site, notwith-standing-the inclusion of section 6.03, the site investigation provision,
in Part II of the specifications. So far as concerns the piling removal
claim, which presents by far the simpler problem in applying this
provision of the specifications, the Government avers that, although
its engineers knew that there had been piles in the area of the sea wall,
they had decided not to include any specific information on this subject
(except for the indication on the plans of the site of the old pier piles)
because the contractor who had constructed the sea wall had been given
permission to remove such piles as he could make use of in his work,
and because some of the piles had disintegrated, and they were, therefore, no longer certain how many piles remained. In order, however,
to provide "a direct and emphatic warning" that piles might be
encountered, they determined to include the site investigation provision in the specifications. "The language used and the length of the
provision," the Government asserts, moreover, "indicate that it is not
a stock phrase or a standard site investigation clause."
Infact, section 6.03 of the specifications is "a standard site investigation clause" that appears to be in common use in contracts made by the
armed services.4 But, whatever its origin, the valences of allusiveness
to be found in the provision do not appear to be such that they could
be said to have provided "a direct and emphatic warning" to the contractor. The piles can hardly be said to be "subsurface materials"
within the meaning of the provision. There would have been "a direct
and emphatic warning" if a reference to "submerged obstructions"
had been included in the provision. But such a warning can hardly
be said to be found, except in the vaguest terms, in the omnibus clause
with which the provision concludes, namely, the clause that refers to
"all other matters which can in any way affect the work or the cost
thereof under this contract." A more explicit warning was all the
'Identical

provisions are to be found in such recent decisions as Allied Contractors,

Ine., ASBCA No. 2905, November 7, 1956, 56-2BCA, paragraph No. 1089, and in Fehlhaber
Corporation v. United States, No. 49316 in the Court of Claims, decided June 5, 1957.
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more necessary, moreover, in view of the fact that it was well-known

that the Government engineers were f amiliar with the topography and
history of the area, and that these same engineers had indicated only
one site of old pier piles on the plans. If the contractor was at all
alarmed by the language of the omnibus clause, the alarm must have
been dissipated as soon as the plans were examined. Inasmuch as piles
were indicated at a particular place, the contractor was entirely justified in assuming that precisely the same type of obstruction would not
be found at other points along the sewer line. In other words, the
notation on the plans constituted a positive representation that the
contractor would not encounter piles elsewhere, along the sewer line,
and such being the case there was no good reason why he should make
any investigation of the site so far as this question was concerned. As
the Court of Claims said in Arcoe Midwest Corporation v. United
States, 125 Ct. Cl. 818, 822 (1953), "the rule is well established that
where the Government makes positive statements in the specifications
or drawings for the guidance of bidders, that a contractor has a right
to rely on them regardless of contractual provisions requiring the contractor to make investigations."
The Government cites Gillioz ConstructionCompany, BCA No. 826,
October 27, 1944, 2 CCF 1211, in which the Armed Services Board held
that the discovery of buried tree trunks in the course of an excavation
did not constitute a changed condition entitling the contractor to additional compensation, although the specifications did mention other

substances which might be encountered below the surface. This case
is, however, clearly distinguishable. The en-umerated substances did
not include tree trunks; an examination of the site would have revealed
that it was cut over land that had been heavily wooded; and the specifications provided that the contractor was to "perform all excavation
of every description and of whatever substances encountered."
However, even if it be assumed that the indication of the site of the
old pier piles on sheet 1 of the drawings was not a definite representation that other piles would not be found elsewhere, there would still
be a firm basis for the contractor's claim. The "changed conditions"
clause encompasses two categories, either of which calls for an equitable adjustment. To come within the first category, it is necessary to
show merely that the condition encountered differed materially from
what was indicated in the contract documents, and such a condition
was encountered here, since the indication on the drawing was a representation that piles, would not be encountered elsewhere along the
sewer line. However, in the second category covered by the "changed
conditions" clause, it is sufficient that the contractor has encountered a
condition which he could not reasonably have anticipated under the
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circumstances of the case. On the basis of the record, the Board.
would have to conclude that while some piling removal problems would
have been normal for an area long used for harbor purposes, the piling
actually found, considering their numbers, location, dimensions, materials, and other circumstances created more serious removal problems
than the contractor could reasonably have anticipated, and fall'fairly
within the second category. When this is so, the mere fact that the
-specifications may contain general warning clauses, such as a site
investigation clause, is no bar to the allowance of additional compensation.
The board holds that the contractor is entitled to additional compensation for removing the submerged piling. Even if the contractor
were not entitled to recover under the "changed conditions" clause
of the contract, it would be entitled to recover under the "changes"
clause of the contract. To the extent that the piling actually removed
was in excess of that indicated on the plans, there was a change in the
scope of the work. Actually, it is not important to determine which
clause should be invoked since the same machinery of adjustment is
specified in both clauses. As the Supreme Court said in United States
v. Rice, 317 U. S. 61, 68 (1942): "Both clauses deal with changes
made necessary by new plans or new discoveries made subsequent to
the signing of the contract."
The Government's arguments against the allowance of the contractor's other claim are both more varied and more formidable, at
least upon first impression. The applicable specifications are also less
clear-cut, and the evidence somewhat conflicting. In the case of this
claim the Government not only stresses the failure. of the contractor
to make a thorough investigation of the prospective job but also
various provisions of the specifications themselves prescribing the
nature and the scQpe of the work to be performed that should have
amply warned the contractor that the excavation would -be difficult.
Moreover, the Government also seems to contend that the difficulties
-encountered by the contractor were due in part at least to its failure
to adopt other methods of construction or to the use of improper
methods in carrying on the excavation, such as that the trenches were
.not dug with sloping sides, and were opened too far ahead of actual
.pipe laying, that spoil banks were created too close to the trench walls,
and that the pumps were not continuously operated.
The Government insists that Holberg should have investigated the
history of the filled area by talking to Mooney, to the previous contractors and to the local residents, and that he should have studied
more carefully the geographic features of such an island as St. Thomas,
which, being of volcanic origin and mountainous and much eroded;
.
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would be more likely to have a harbor, the bottom of which was
covered with fine silt. The Government even insists that the contractor
should have made test borings prior to bidding, although the con-,
tracting officer had seen no necessity for such tests, since they had
already been made in connection with the sea wall project (Tr., p. 454).
It must be conceded that the investigation made by Holberg prior
to bidding was less than searching, and that the curiosity manifested
by him was not overly great. A contractor should not be required,
however, to conduct an investigation merely for the sake of investigation. There must be a distinct need for the investigation; the sources
of information must be shown to be valuable or promising; and it
should appear that the investigation would have produced information
that was relevant, if not cogent. In the circumstances of the present
case, it is easy to perceive why the contractor's chief officers perceived
no need for an exhaustive investigation. Since he knew that the
Government had comprehensive information concerning the site, it
was reasonable for him to assume that the specifications would be
based on such information. Moreover, the appearance of the site; too,,
was good, and in this site he was to excavate only an extremely narrow trench in which a sewer was to be laid. As Holberg put it: "It
doesn't behoove us to take the topography, and the geological, historical
record of the composition of the island. We are only going to cover
seven feet out of a 23-acre patch" (Tr., p. 141)., He testified that
he restrained his curiosity about the old sewer, since he did not know
as a fact that it would be eliminated or discontinued (Tr., p. 138).
Moreover, it has not been shown that the same soil conditions were
encountered in the construction of the vitreous clay sewer. On the
contrary, the record shows that, in so far as there was any difficulty
in excavating for this sewer it was due to the presence of hard rather
than soft material, and the infiltration of sea water into the vitreous
clay pipe had no connection, of course, with the material in which it
was laid. As for talking to people,-the record can hardly be said,
to show affirmatively that any additional-information of value would
have been obtained by the contractor if he had lingered on the island.
It is hardly to be supposed that Mooney or any of the other engineers
working for the Government would have proved valuable sources of
information when their policy appears to have been to avoid "misleading" the contractor. Certainly the local residents could hardly have
supplied more valuable information concerning what would probably
be found along the narrow line of a particular sewer. The record
shows, indeed, affirmatively that they were quite mistaken in several
pieces of information which they did supply (Tr., pp. 296-97, 299).
Again to quote Holberg: "I think it is preposterous to assume that
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a bar tender or a man stacking barrels or someone unloading a boat
at a wharf is in a position to give engineering information on a project" (Tr., p. 137). And Holberg, too, disposed of the contention that
the contractor rather than the Government should have undertaken
extensive test borings, when he exclaimed: "I don't know what con-stitutes 'investigation.' If excavating the trench to see if we can excavate it when we did it is excavation, we can't afford that kind of
investigation. We have to go broke the hard way, by guessing" (Tr.,
p. 158). Eby's digging of the three shallow test holes was not really
inconsistent with this philosophy, since his purpose was primarily to
ascertain the probable amount of water to be encountered.
Of course, if the specifications themselves contained indications of
the risks involved in the excavation, the contractor was bound to evaluate them, notwithstanding its knowledge of the plenitude of the Government's information. The crux of the case is, indeed, whether the
statement in the invitation for bids that the excavation would be for
the most part in "dredged fill" below sea level itself constituted a
sufficient warning. This did warn the contractor of dewatering difficulties but since such difficulties proved less than expected, and due
allowance had been made for them, they may be dismissed as a relevant
factor. As for the term "dredged fill" itself the preponderance of the
evidence is to the effect that it would denote, especially in connection
with its appearance, a classified fill, rather than a spoil bank area, as
the Government seems to contend. It is true that the experience of
the contractor's dredging experts was confined to the continental
United States but this circumstance alone does not deprive their testimony of its force. If the fill was a classified fill, the contractor had
no reason to expect the difficulties it actually encountered. On the
basis of the evidence, the most that can be said in favor of the Government's case is that the term "dredged fill" is ambiguous. But, if so.
-in accordance with the familiar canon of construction in such cases,,
the ambiguity would have to be resolved against the Government that.
employed the term.
The other argument of the Government that the methods of con-struction prescribed by the specifications themselves constituted suf-.
ficient caveats is clearly untenable. The provisions for sheeting and
shoring would imply the possibility of some caving, and the provisions
for pumping would imply that water was to be expected but neither
caving nor water was the main source of the contractor's difficulties.
It is also no less clear that the possibility of some unequal settlement of
the pipe after backfilling was quite remote from the heaving or boiling
of the bottom of the trenches. Wlile the specifications did suggest.
the possibility of minor difficulties, they did not suggest the highly-
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abnormal conditions actually encountered by the contractor. Differences are'no less real because they are differences of degree, and here
the degree of difference was great.
The contention that the contractor's difficulties were in large part
due to his faulty methods of excavation, and that he, therefore, had
no one to blame but himself is not worthy of serious consideration.'
The record clearly rebuts any such conclusion. The seemingly minor
lapses of the contractor's forces were either simply those that would
normally be expected in the circumstances-as Holberg put it they
pumped all the time, for instance, "save the times the spark plugs quit
and the night the pump man got married" (Tr., p. 30)-or represented
efforts to cope with a difficult situation by methods of trial and error.
The further contention of the Government that the contractor could
have dewatered the soupy mud by the proper use of well points overlooks not only the fact that such a method of dewatering is extreni•ely
expensive since it requires special equipment and the services of
specialists, as Mooney admitted (Tr., p. 400) but also that this was not
the method of dewatering prescribed in the specifications.
The Board holds that the contractor is also entitled to recover such
additional costs as were necessarily involved in laying sections of the
sewer line in the bad ground area, since it may be said to have
encountered subsurface conditions at the site differing materially from
those indicated in the contract, as provided in Article 4, the "changed
conditions" clause of the contract. In the case of this claim, moreover, it is quite clear that even if this clause of the contract were inapplicable, the contractor would be entitled to additional compensation
under article 3, the "changes" clause of the contract, since it is apparent
from the evidence that the sewer line could not be successfully laid by
following entirely the methods prescribed by the Government in the
specifications, and that the methods which proved successful were
acquiesced in by the Government. Such departures from the specifications constituted changes within the meaning of article 3 of the
contract, and the contractor's request for a change order should have
been allowed.
In its original statement of position, the Government also contended
that the contractor's claims were barred by its failure to comply with
the procedural provisions of clauses 3 and 4 of the contract, which
require prompt notification in writing be given to the contracting
officer that these clauses will be invoked. The testimony of Holberg
and Eby at the hearing establishes that Mooney was notified orally of
the claims but suggested that presentation of the claims be delayed
until after the extent of the additional work could be determined, and
that subsequently the claims were discussed with the contracting
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officer who assured Holberg and Eby that he would consider the claims,
if they could be substantiated (Tr., pp. 206, 286, 290-91).: In his
findings of fact and decision the contracting officer kept his promise
and considered the claims on the merits. It is well settled that the
procedural requirements of articles 3 and 4 must be deemed waived
if the contracting officer has considered the claims on the merits. In
its post-hearing brief the Govermuent seems to recognize this but it
still seems to argue that the circumstance that the claims were considered by the contracting officer only as a matter of grace should
be taken into consideration in the disposition of the claims. The
Board cannot agree, however, that such a factor should be given any
weight in considering the claims on the merits.
At the hearing counsel for the contractor stated that the contractor desired to revise the amounts of the claims originally submitted
to the contracting officer, and counsel for both parties agreed that in
the event of a decision favorable to the contractor, the determination
of the amount to be allowed on each claim should be left to the contracting officer (Tr., pp. 3-4, 201-04, 209). The claims are, therefore,
remanded to the contracting officer for this purpose. The provisions
of Section 6-09 of Part I of the specifications should be followed in
determining the amounts of the claims. In case the parties cannot
agree upon the amounts of the claims the contractor may take a further
appeal to the Board with respect to this issue. The contracting officer
should note, however, that he need not allow either claim in any
amount in excess of that reserved in the release.
Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the findings and decision of the
contracting officer are reversed, and he is directed to proceed as outlined above.
WILLIAM SEAGLE,

emmber.

I concur:V
THEODORE

H.

HAAS,

Chairman.

I concur in the portion of this opinion which deals with the claim
for additional compensation on account of adverse soil conditions.
With respect to the portion which deals with the claim for additional
compensation on account of the removal of piling, I concur in the
result.

HERBERT

J.

SLAuGHTER,

Member.
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PROPOSED CONTRACT BETWEEN THE UNITED STATES AND THE
KINGS RIVER CONSERVATION DISTRICT
Bureau of Reclamation: Excess Lands
The Secretary of the Interior lacks statutory authority to permit individual
holders of excess lands in the Kings River Conservation District to pay the
reimbursable costs administratively allocable to those holdings and thereby
be relieved from the limitations on supplying water to excess lands.
Bureau of Reclamation: Repayment and Water Service Contracts
Repayment and water service contracts entered into by the Secretary of the
Interior for the utilization of flood control dams and reservoirs operated
under the direction of the Secretary of the Army for irrigation purposes must
conform with the mandate found in section 46 of the Omnibus Adjustment
Act of 1926.
Secretary of the Interior
The Secretary of the Interior is not authorized by Federal reclamation law to
agree to provisions in the proposed contract with the Kings River Conservation District whereby individual holders of excess lands will be permitted
to pay the reimbursable costs allocable to their excess holdings and thereby
be relieved from the limitations on supplying water to excess lands and
the consequences of the anti-speculation features of the recordable contracts
required by law.
Statutory Construction: Generally
Unrepealed provisions of earlier laws having specific application cannot be:
infused with new life for the purpose of implementing later law.
Statutory Construction: Administrative Construction
Administrative rulings cannot thwart the plain purpose of a valid law nor
.can prior administrative practice remedy an absence of lawful authority.
Statutory Construction: Administrative Construction
Administrative rulings and practices cannot enlarge the application 'of the
opinion of the Associate Solicitor dated October 22, 1947 (M-35004), which
advised that' full payment of the reimbursable costs by a: district relieved
the excess lands in that district from the statutory restrictions on supplying
water to such lands.

JULY 10, 1957.

DL36457
TO

THE SECRETARY OF TE

INTERIOR.

You have requested my opinion concerning your statutory authority
under Federal reclamation law to agree to provisions in the proposed
contract with the Kings River Conservation District whereby individual holders of excess lands will be permitted to pay the reimbursable costs allocable to their excess holdings and thereby be relieved from the limitations on supplying water to excess lands nd
the consequences of the anti-speculation features of the recordable
contracts required by law. See particularly articles 3 6 and 8 of
the proposed contract.
64 I. D., No. 7
435069-57-1
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My opinion is that Congress has not granted to you such statutory
authority. Further, fiscal desirability, no matter how impelling, does
not suffice as a substitute for that statutory power.
I wish to emphasize at the outset that no criticism is hereby intended on my part of the earnest endeavors of the Conservation District' or those who have honestly sought or proposed, in its behalf, a
rational and reasonable accommodation of interests; connected ith
the use of the regulated and supplemental supply of water developed
by the Army in constructing the Kings iver and Tulare Lake Basin
Flood Control Project. Indeed, while the excess acreage involved is
comparatively large, this supplemental supply is relatively small.
Nevertheless, Congress has conditioned the means whereby even such
small but vital water supplies can be acquired to supplement those
already developed earlier by the landowners.
The statutory authority that you as Secretary exercise in connection
with food control projects providing irrigation benefits is derived
from the 'Flood Control Act of 1944, particularly section 8. (43
U. S. C. sec. 390.) Dams and reservoirs operated for flood control
purposes under the direction of the Secretary of the Army after December 22, 1944, may be utilized by you for purposes of irrigation
under that act only in conformity with the provisions of the Federal
reclamation laws. (Act of June 17, 1902, 32 Stat. 388 and acts amendatory thereof or supplementary thereto.) The specific provision with
which you must comply under this mandate is found in section 46 of
the Omnibus Adjustment Act of 1926 as amended. (43'U. S. C. sec.
4 23e.) - As codified, that section reads:
No water shall be delivered upon the completion of any new project or new
division of a project initiated after May 25, 1926, until a contract or contracts
in form approved by the Secretary of the Interior shall have been made with an
irrigation district or irrigation districts organized under State law providing
for payment by the district or districts of the cost of constructing, operating,
and maintaining the works during. the time they are in control of the United
States, such cost of constructing to be repaid within such terms of years as the
Secretary may find to be necessary, in any event not more than forty years from
the date of publie notice hereinafter referred to, and the execution of said contract or contracts shall have been confirmed by a decree of a court of competent
jurisdiction. Prior to or in connection with the settlement' and development of
each of these projects,' the Secretary of the Interior is authorized in his discretion to enter into agreement with the proper authorities of the State or
States wherein said projects or divisions are located whereby such State or
States shall cooperate with the United States in promoting the settlement of
the projects or divisions after completion and in the securing and selecting
'of settlers. Such contract or contracts with irrigation districts hereinbefore
referred to shall further provide that all irrigable land held in private ownership by any one owner in excess of one hundred and sixty irrigable acres shall
be appraised in a manner to be prescribed by the Secretary.of the Interior and
the sale prices thereof fixed by the Secretary on the basis of its actual bona
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dide value at the date of appraisal without reference to the proposed construction of the irrigation works ; and that no such excess lands so held shall receive
* water from any project or division if the owners thereof shall refuse to execute
' valid recordable contracts for the sale of such lands under terms and conditions
satisfactory to the Secretary of the Interior and at prices not to exceed those
fixed by the Secretary of the Interior; and that until one-half the construction
charges against said lands shall have been fully paid no sale of any such lands
shall carry the right to receive water unless and until the purchase price involved in such sale is approved by the Secretary of the Interior and that upon
proof of fraudulent representation as to the true consideration involved in such
sales the Secretary of the Interior is authorized to cancel the water tight attaching to the land involved in such fraudulent sales: Provilded, however, That
if excess land is acquired by foreclosure or other process of law, by conveyance
in satisfaction of mortgages, by inheritance, or by devise, water therefor may be
furnished temporarily for a period not exceeding five years from the effective
date of such acquisition, delivery of water thereafter ceasing until the transfer
thereof to a landowner duly qualified to secure water therefor: Provided further,
That the operation and maintenance charges on account of lands in said projects
and divisions shall be paid annually in advance not later than March 1. It shall
be the duty of the Secretary of the Interior to give public notice when water
is actually available, and the operation and maintenance charges payable to the
United-States for the first year after such public notice shall be transferred to and
paid as a part of the construction payment.

Section 46 clearly requires that you shall contract with an irrigation
district or irrigation districts organized under State law. By its very
nature, such a contract necessarily imposes a joint liability on all landowners of a district. Further, section 46 stipulates that excess lands
shall receive no water from any project or division under your control
unless the owners execute valid recordable contracts for the sale of
such lands under terms and conditions satisfactory to you. The only
other specific relief from the requirements relating. to recordable contracts comes' in connection with the anti-speculation provisions when
one-half of the construction charges have been repaid by a district.
After that time your approval of. the sale price of any of the excess
lands in the district is no longer required.
Earlier provisions of Federal reclamation law authorized individual
contracts ini contrast to the joint liability contract specifically reqtired
by section 46. The act of 'August 9, 1912, as amended (37 Stat. 265
43 U.- S. C. sec. 541 et seq.), entitled individual homestead entrymen,
who complied with the requirements of applicable provisions of the
homestead and reclamation laws, to receive a patent and a final water
rikht certificate upon payment of all sums due the United States from
them as individuals. Until such full payment, the United States'retained a prior lien on the individual entryman's' land. I wish to
emphasize the individual obligation there involved.
The provisions of the 1912 act (43 U. S. C. sec. 544) relating to excess
lands provided that:
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No person shall at any one time or in any manner, except as hereinafter otherwise provided, acquire, own, or hold irrigable land for which entry or water-right
application shall have been made under the said reclamation law, before final
paytent in full of all installments of building and betterment charges shall have
of one farm unit as yleed by the
been made on account of such land in eess

Secretary of the Interioras the limit of area per entry of public land or per single
ownership of private land for which a water right may be purchased respectively,
nor in any case in excess of one hundred and sixty acres, nor shall water be
furnished under said law nor a water right sold or recognized for such excess;
but any such excess land acquired at any time in good faith by descent, by will, or
by foreclosure of any lien may be held for two years and no longer after its
acquisition; and every excess holding prohibited as aforesaid shall be forfeited
to the United States by proceedings instituted by the Attorney General for that
purpose in any court of competent jurisdiction. The above provision shall be
recited in every patent and water-right certificate issued by the United States
under the provisions of sections 541-.543 of this title. [Italics supplied.]

Section 46 of the 1926 act ontained no explicit provision such as the
one above for release from the excess land limitation upoll payment by a
district of the full obligation assumed under a joint liability contract.
The opinion of the Associate Solicitor, dated October 22, 1947 (M35004), noted that it was proper to consider acts of Congress passed
at prior and subsequent sessions. (Section 5202, Sutherland Statutory
Construction (3d Ed., Horack) etc.) He said that consistent with
earlier opinions of the Solicitor, section 46 could be construed as merely
one element of a comprehensive land-limitation plan. It is the payment of the full obligation by the district under the 1926 act jointliability repayment contract, as well as the similar payment under
the 1912 act individual contract, that relieves the excess lands from
the statutory restrictions. It should be noted that unrepealed provisions of earlier law, having specific application, cannot b infused with
a new life for the purpose of implementing later law, however worthy
the objective. Cf. Wood v. Broon, 287 U. S. 1 (1932) and Colegrove
v. Green, 328 U. S. 549 (1946).
I am aware that Congress in certain instances has granted relief
from the imposition of the land-limitation policy, a policy having its
roots in the Homestead Act of 1862 and even earlier in the Preemption
Acts. For legislative expressions of that policy, applicable to reclamation, see: Reclamation Act of June 17, 1902 (32 Stat. 388); act of
June 27, 1906 (34 Stat. 519) ;. act of June 25, 1910 (36 Stat. 835);
Warren Act, February 21, 1911 (36 Stat. 925); Patents and WaterRights Certificate Act of August 9,1912 (37 Stat. 265); Reclamation
Extension Act, August 13, 1914 (38 Stat. 686) ; Smith Act, August 11,
*1916 (39 Stat. 506); Pact Finders' Act, December 5, 1924 (43 Stat.
702); Omnibus Adjustment Act, May 25, 1926 (44 Stat. 639);
Columbia Basin Anti-Speculation Act, May 27, 1937 (50-Stat. 208);
Tucumcari Project Amendments, April 9, 1938 (52 Stat. 211); Water
Conservation and Utilization Act, October 14,. 1940 (54 Stat. 1119);
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Columbia Basin Project Act, March10, 1943 (57 Stat. 14). 'See also
Donaldson, The Public Domain " e 8 (1884), p. 332ff.
The Small Projects Act of August 6, 1956, afforded a measure of
relief from land limitations by requiring that contracts stipulate the
payment of interest on that pro rata share of a loan which is attributable to furnishing irrigation benefits to lands held in private ownership by one owner in excess of 160 irrigable acres. (70 Stat. 1044; 43
U. S. C. sec. 422e.) In establishing the basic policy and then making
exceptions such as this to the excess-land provisions incorporated in
Federal reclamation law, Congress has indicated carly and-consistently an intention to reserve to itself the determination of those circumstances which may warrant a modification or change in that policy.
Those determinations, when legislatively enacted, are clearly within
the framework of powers constitutionally vested in Congress.' They
are illustrated by a number of acts, particularly by the provision of
the act of June 27, 1952 (66 Stat. 282), regulating the supply of supplementary water from the San Luis Valley project in Colorado, which
provided:
That the excess-land provisions of the Federal reclamation laws shall not be
applicable to lands or to the ownership of lands which receive a supplemental
or regulated supply of water from the San Luis Valley project, Colorado:
Provided, however, That, in lieu of the acreage limitations contained in such
provisions, no landowner shall receive from such project a supplemental or
regulated water supply greater in quantity than that reasonably necessary to
irrigate four hundred and eighty acres of land served by such project: Provided
further, That the provisions of this Act are intended to meet the special conditions
eisting on the lands served or to be served by the San Luis Valley project,

Colorado, and shall not be considered as altering the general policy :of the
United States with respect to the
reclamation laws. [Italics supplied.]

ecess-land provisions of the Federal

The obvious, legislative import of this latter language is that
Congress never intended to provide such relief in prior acts of general
application, and it did not intend that this local law should be construed as authorizing general relief. Indeed, the latest amendment
to section 46 was required in order to permit you to furnish water
"temporarily for a period not to'exceed five years" from the date of
acquisition by an individual of excess lands through foreclosure, inheritance, and other suchL means. You w ere: further authorized to
agree to the amendment of outstanding contracts to conform to that
provision. See the first proviso in section 46 above and the notes to
043 U. S. C:., 1952 ed., upp. IV,' sec. 423e. For other variations of
relief from excess-land provisions, see': Owl Creek Unit, Missouri
Basin, August 28, 1954 (68 Stat. 890) ,' Santa Maria Project, Septeuber. 3, 1954 (68 Stat. 1190) ; washoe Project, Augut '1, 1956 (70 Stat.
775). No'authority to provide administrative relief other than that
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noted above was granted to you by section 46 of the 1926 act nor is it
:to be validly fould by implication. The, Congress is well aware of
the considerations offered both for and against the Federal landlimitation policy.
Indeed, the opinion of the Associate Solicitor, dated October 22,
1947:(M-35004), went no further than to advise that full payment of
the reimbursable costs by a district relieved the excess lands in that
d.district from the statutory limitations and requirements. This
opinion (M-35004) was:construed initially in Administrative Letter
No. 303, dated December 16, 1947, from the Commissioner, Bureau of
Reclamation, to the Regional and Branch Directors:
** In the case of a joint liability contract where the identity of construction
charges against specific lands is lacking, payment in full of the joint obligation
assumed by the district would be essential to effect this result [of freeing excess
lands of acreage limitations restrictions]

Thereafter, a suppleent to Administrative Letter No. 303, dated
September 24, 1948, from the Acting Commissioner, transmitted a
memorandums from the Chief Counsel of the Bureau of Reclamation
and stated as the basis for the new. instructions contained therein
that:
2. It will be noted that the Chief Counsel's conclusion is that within the terms

of the Associate Solicitor's opinion it is possible, in so far as the Federal
reclamation law is concerned, for an individual landowner hlding excess lands
to pay in full construction charges administratively assignable to his holdings
and thus free the lands of the acreage limitation * *

It is true that contracts were executed during the period from 1949
-through 1955 providing for accelerated payments in full of construction charges on excess lands by individuals. No review of these contracts has been undertaken to determine the circumstances under
which they were negotiated or: their validity under the law. But
assuming they were comparable to the proposed Kings River contract,
it should be noted that many of those contracts apparently were
submitted to Congress under the "legislative oversight" provisions of
section of the Reclamation Project Act of 1939 (43 U. S. C. sec.
48Sf), and thereafter were approved by separate acts of Congress
which in some instances granted additional authority to the Secretary
or imposed conditions. See, for example, 66 Stat. 754 approving
contracts with certain districts on the North Platte project. These
submissions are not in conflict with the proposition that Congress has
retained control and has not granted the authority claimed in Administrative Letter No. 303, as supplemented. Nor does the disclaimer: of
administrative intent to submit these contracts to Congress for consideratioa of their excess-lands provisions gainsay the fact that
Congress has not authorized accelerated payments by individual land-
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owners of their aliquot part of the district liability as a means of
evading excess land limitations.
Prior practice does not remedy an absence of lawful authority.
The purpose of Congress is controlling in determining meaning of a
law. United States v. O . O., 335 U. S. 106, 112 (1948). As stated
by the Supreme Court in another suit involving this Department:
* * i We cannot accept the contention that administrative rulings-such as
those here relied on-can thwart the plain purpose of a valid law. As to estoppel
it is enough to repeat that i* * * the United States is neither bound nor estopped
by acts of its officers or agents in -entering into an arrangement or agreement to
do or cause to be done what the law does not sanction or permit."

United States v. City and County of San Francisco, 310 U. S. 16,
31-32 (1940), citing Utah Power and Light Co. v. United States, 243
U. S. 389, 409 (1917).
In a situation somewhat analogous to this, Congress once directed
the Secretary of the Interior to allocate tribal lands to the Palm
Springs Indians under the General Allotment Act of 1887. After
one false start, a schedule was submitted for approval to the Secretary
who delayed approval, for policy reasons, while efforts were made
to persuade Congress to change the law. A member of the tribe finally
sued for his allotment. On behalf of the Secretary, it was argued in
the United States Supreme Court that he should not be compelled to
carry through a plan of allotment in severalty which in his judgment
Would operate against the best interests of the tribe. The Court
noted, in disposing of that argument, that a number of legislative proposals to adjust this matter either had been rejected by Congress or
had failed to receive' legislative action. "We think," said the Court,
"the grounds advanced by the Government by way of argument, although not by way of evidence, are inadequate to establish as matter
of law that the petitioner has no legal right to a patent. Congress not
only has failed to deny these allotment rights by legislation, but has rejected urgent and reiterated appeals from the Department to do so."
Accordingly, the Indian was entitled to invoke the supreme law of the
land for his benefit. Arenas v.; United States, 322 U. S. 419, 433
(1944).

Thereafter, the Secretary was persuaded to exercise an alleged discretion, ostensibly relying on provisions of the 1887 General Allotment Act, and disapprove the allotment schedule, which had languished so long in his office. The Indian again sued. The Court of
Appeals sustained the Indian's right and criticized those held responsible for thus attempting to evade the clear mandate of the law. See
United States v. Arenas, 158 F.2d 730 (1947); cert. denied, 331 U. S.
842 (1947).
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The point I wish to make here is that where Congress has directed a
course of action, the Secretary is bound to'comply with that direction
notwithstanding any policy consideration motivated either by realism
or by idealism.
As I have heretofore indicated, I perceive no ambiguity in the directive Congress-has given you in the 1926 act, as amended. In the
evolution of our statutory law it is axiomatic that Congress has the
power to amend a law to meet changed conditions or relieve hardship.
It can authorize an irrigation project without imposing acreage limitations; it can relieve an existing project from prior limitations; it
can permit delivery to excess lands upon payment of interest on reimbursable charges allocable to such lands; and it can direct the Secretary to enter into a particular contract as it did in section 45 of the
Omnibus Act of 1926 in connection with the Belle Fourche Irrigation District. But, that type of discretion has not been vested in you
as Secretary and therefore remains a prerogative of Congress.
ELMER F. BENNErT
0 ; 0

0

0

~~~~~~~~~Solicitor.X

JURISDICTION OVER PROPERTY BELONGING TO
A FIVE TRIBES INDIAN'S ESTATE
Indian Lands: Descent and Distribution: Generally-Indian Tribes: Particular Tribes: Five Civilized Tribes
The property comprising the restricted estate of a Five Tribes Indian decedent
continues restricted and subject to the jurisdictioniof the Secretary of the
Interior only so long as belonging to Indian heirs of one-half or more Indian
blood computed from the final rolls of the Five Civilized Tribes pursuant to
the act of August 4, 1947 (61 Stat. 731).

Indian Tribes: Membership-Indian Tribes: Particular Tribes: Five Civilized Tribes-Secretary of the Interior
The authority of the Commission to the Five Civilized Tribes and of the Secretary of the Interior to strike names from the rolls of the Five Civilized
Tribes, after notice and an opportunity to be heard, continued to March 4,
1907, when the rolls were closed.

Indian Tribes: Membership-Indian Tribes: Particular Tribes: Five Civil- ized Tribes-Secretary of the Interior
The fact that an heir who was enrolled with the Creek Tribe of the Five
: Civilized Tribes had received an allotment of land with another tribe of
Indians justified action by the Cominission tolthe Five Civilized.Tribes and
the Secretary of the Interior striking the heir!s name from the Creek ron,
which action was final after the passage of the act of April 26, 1906 (34

Stat. 137).
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In a memorandum, dated June 7, 1957, the Deputy Solicitor of this
office informed you of the entry by the County Court of Okfuskee
County, Oklahoma, of that court's decree in the above estate, whereby
the decedent's entire estate, valued approximately at $90,000,' was
determined to pass to the decedent's father, William Chisholm, an
incompetent. It was pointed out in the memorandum that if William
Chisholm is restricted his inheritance would remain under the supervision of the Department, and would not be distributed to his guardian
because of an apparently fatal jurisdictional deficiency in the guardianship proceedings. 2 Moreover, if the property is restricted, the Deputy Solicitor stated that certain fees of the administrator and of his
attorney, allowed in substantial sums by the County ICourt, would
be subject to;considerationand allowance in reasonable amounts by
the Area Office, Bureau of Indian Affairs, rather than in the amounts
fixed by the County Court.
The question whether William Chisholm is a restricted Indian was
not resolved in this office's memorandum of June 7, 1957, but it was
noted that the Regional Solicitor, Tulsa, Oklahoma, had been requested to submit his views on that matter. The Regional Solictior's
views are embodied in a memorandum dated June 13, 1957. It should
be stated at this point that the answer to the crucial question whether
William Chisholm is or is not restricted, and consequently whether this
Department would exercise supervision over his inheritance and consider the payment of fees allowed by the, County Court, hinges upon
an essential precedent determination whether William Chisholm
possesses one-half or more Indian blood of the Five Civilized Tribes,
pursuant to the requirements of the act of August 4, 1947, supra.
Moreover, in determining or computing his Indian blood in that respect, there must be considered section 2 of the 1947 act reading as
follows:
Sec. 2. In determining the quantum ofIndian blood of any Indian
devisee, the final rolls of the Five Civilized Tribes as to such heir or
if enrolled, shall be conclusive of his or her quantum of Indian blood.
enrolled, his or her degree of Indian blood shall be computed from the

heir or
devisee,
If .unnearest

The estate of Buster Chisholm represents for the most part that decendent's inheritance
from his prior deceased wife, Martha Jackson Chisholm, a full-blood Creek Indian, whose
estate was the subject of Solicitor's opinion (64 I. D. 17), approved by the Secretary of
the Interior on January 4, 1957.
2 The apparent defect in this respect, stems, from the lack of service of written notice
of the pendency of the guardianship proceedings upon the Superintendent (Area Director)
for the Five'Civilized Tribes, pursuant to the provisions of section 3 of the act of August
4, 1947 (61' Stat. 731).
Such defect would, require' further consideration only in the
event it is determined that William Chisholm is a restricted Five Tribes Indian.
435069-57-2
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enrolled paternal and maternal lineal ancestors of Indian blood enrolled on
the final rolls of the Five Civilized Tribes.

An answer to the question whether William Chisholm is enrolled
within the terms of the first sentence of the above-quoted provisions of
section 2 would appear to be decisive of the question whether he is a
restricted Indian. This is so because, on the basis of a finding that
William Chisholm is unenrolled, the second sentence of section 2
of 'the 1947 act could apply only where Indian. blood can be computed
from his enrolled paternal' and maternal lineal ancestors, none of
whom, appears to be on the rolls.
It- 'is "reported that William Chisholm, applying under the name
of "Willie Chisholm," was, enrolled by the Commission to the Five
Civilized Tribes, hereafter referred to -as the Commission, with the
Creek Tribe as a one-half blood Indian opposite No. 9295. That
enrollment was approved by the Secretary of the Interior on November 14-, 1902. Subsequently, on August 9, 1904, through the conjoint' action of the Commission'and the Secretary of the Interior,
Willie Chisholm's name was stricken from the Creek roll. This action was taken on the specific ground that William (Willie) Chisholm
had been allotted lands as Absentee Shawnee Allottee No. 40, which
lands were sold under a deed approved by the Department on October
17, 1901. The action striking Willie Chisholn's name from the roll
was taken after he had been advised by a -registered letter from the
Comnission, the receipt of which'by him is evidenced by a return
registry receipt, that he was allowed 30 days from the date of the Colamission's letter to show cause whiy his name should not be stricken
from the roll for the reasons stated. Apparently no action was taken
by Willie Chisholm, or by anyone in his behalf, after the receipt of
the Commission's letter.(
It is the view of the Regional Solicitor that. Willie Chisholhi have
ing been allotted lands as Absentee Shawnee Allottee No. 40,. afforded
no legal basis for the action of the Commission and the Secretary of
the Interior in striking his name from the Creek roll. Accordingly,
the Regional Solicitor has recommended that the action of striking
Willie Chisholm's name should be regarded as a nullity, and that-his
name should be treated as still upon the final Creek roll for all purposes. This office cannot agree with those recommendations.
Pursuant to the authority of various acts of Congress, the Commission prepared rolls of members of the' Five Civilized Tribes, which
rolls in turn were submitted to the Secretary of the Interior for approval.3 Moreover, by section 21 of the act of June 28, 1898, 'the Com-;
mission was required to investigate the right of persons'whose names
are found on the rolls, and to make correct rolls of the citizens by,
3 Acts of June 28, 1898 (30 Stat. 495, 503) ; March

, 1901 (31 Stat. 861, 870
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blood "eliminating from thetribal rolls such names as may have beeni
placed thereon by fraud or without'authority of law, enrolling such.
only as mav have lawf ul right thereto * * ampIt is apparent that the
authority of the Commission and of the Secretary of the Interior to
consider and approve enrollments and to strike the names of persons
not entitled to be shown on the rolls constituted oint action by them,
as is demonstrated in the present case. Moreover, upon the termination by Congress of the Commission on July 1, 1905,1 the Congress
subsequently provided that on .and after July 1, 1905, all of the
powers theretofore granted to the Commission were conferred upon
the Secretary of the Interior. The Secretary's authority over Five
Tribes enrollments, including the Commission's power in that respect,
bestowed upon the Secretary by the 1905 act, continued until the rolls
were' closed on March 4, 1907, when the Secretary's jurisdiction in
that'respect ceased. 6
The authority mentioned above to investigate enrollments and to
strike or eliminate names placed on the rolls is clearly established
where the striking was accomplished after notice of such intended
action and an opportunity was given to be heard,7 as was done in the
present case.- However, as stated above, the view has been offered'
that the reason given for striking the name of Willie Chisholm from
the Creek roll was outside the statutory basis for striking, i. e., enrollments procured "by fraud or without authority of law." Neither the
Commission nor the Secretary, of the; Interior apparently' deemed it
necessary to pass specifically upon the possibility that fraud, as
defined i its constructive sens'e,5 may have been present because of the
apparent failure of Willie Chisholm to advise the enrolling authorities that lie -had been allotted lands,; which he sold, as Absentee
Shawnee Allottee No. 40. However, upon learning of: such facts the
Commission and the Secretary of the Interior regarded those factors
as a sufficient basis for striking Willie Chisholm's name from the Creek
rolls,' and ordered the Creek allotment deeds, which had been executed
and approved, but not delivered to him, canceled.
No basis is seen whereby this Department could or should attempt
to set aside the departmental action taken over 52 years ago, striking
Willie Chiholm's name from the Creek rolls. Aside from a limitation in section 1 of the act of April 26, 1906, spra which would
appear,'to bar a move at this- time to reopen any Five Tribes enrollment
the Secretary of the Interior had also lost jurisdiction to
'case,!,

4

Act of'April 21, 1904 (33 Stat.

189, 204).

5 Act of March 3, 1905 (33 Stat. 1048, 1060).

OSec. 2, 'act of April 26, 1906 (34 Stat. 137, 138).
U7inted States eaOret. Lowe v. Fisher, 223 U. S. 95 (1912).
8
Black's Law Dictionary (3d'Ed.), p. 81.
D"Sec.
1
* * and no motion to reopen or reconsider any citizenship case, in any of
said tribes shall be entertained unless filed with the Commissioner to the Five Civilized
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correct or revise the rolls at any time after March 4, 1907.1' Thus, it
is believed that the action taken on August 9, 1904, striking Willie
,Chisholm's name from the Creek roll is correct and cannot be dis-turbed. The action taken in that respect was expressly noted at that
time as being in accord with departmental precedent," and transacZtions based on similar actions have had the support of judicial decisions.12 In fact, the Mfacndler case involved circumstances closely
similar to those involving Willie Chisholm. The Indian there
concerned had likewise received an Absentee Shawnee allotment, after
-which a Creek allotment was made to her. Upon learning of the
Shawnee allotment, action was likewise taken by the Commission and
the Secretary of the Interior, striking the Indian's name from the
Creek rolls and canceling the Creek allotment and deed. The court,
on rehearing, referred to sections 3 and 28 of the Creek agreement,
ratified and confirmed by the act of March 1, 1901,3 and then reached
the following conclusion:
*0* 'We think that it: was the intent of the treaty provisions, referred to
above, to exclude Indians who had received allotments as members of other
tribes. If this be true, when the Interior Department allotted a tract of land to
Nan-pe-chee Polecat as an absentee Shawnee and issued a patent therefor to her,
it exhausted its power in the premises. Any subsequent allotment to her as a
member of any other Indian tribe was without authority of law, void, and
subject to collateral attack. [P. 714.]

Thus, it would appear that when an allotment was made to William
(Willie) Chisholm as Absentee Shawnee No. 40, his subsequent enrollment as a Creek and the consequent allotment of Creek lands to him
were improper.: Accordingly, the action of striking Willie Chisholm's name from the Creek roll appears to have been the lawful exer,cise in the circumstances of authority vested in the Commission and
the Secretary of the Interior.; It is recommended that the joint action
of the Commission and the Secretary of the Interior in that respect
lbe not disturbed.
From the foregoing, it seems clear to us that the name of William
(Willie) Chisholm cannot be regarded as appearing on the final rolls
Tribes within sixty days after the date of the order or decision sought to be reconsidered
except as to decisions mrade prior to the passage of this Act, in wshich cases such maotion
shall be made within siety days after the passage of this Act *
'Y' [Italics
L
supplied.]
'0 Sec. 2, act of April 26, 1906 (34 Stat. 137) ;,Lowe
. Fisher, supra.
1 Sallie Lewis (Letter dated February , 1904, letter book, pp. 173-180).
AsMandler et al. v. United States, 49 P. 2d 201 (10th Cir. 1981), rehearing denied, 52
F. 2d 713 (1931) see also Kemohah et al. v. Shaffer Oil d Refining ompanp et al., 3
.
2d 665 (D. C. IN. D. Okla., 1930), affirted, Tiger v. Twin State Oil Company et al., 48 F.
2d 09 (10th Cir. 131).
"331 Stat. 861, 862, 869. "All lands of said tribe, except as herein provided, shall be
allotted among the citizens of the tribe by said commission so as to give each an equal
share of the whole In value, as nearly as may be * * I"
[See. 3.]
"No person, except as herein provided, shall be added to the rolls of citizenship of said
tribe after the date of this agreement, and no person whomsoever shall be added to said
rolls after thezratifieationof this-agreement." [Sec.-28.

PAUL JARYIS,
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of the Five Civilized Tribes.' 4 Accordingly, under the provisions of
the 1947 act, supra, the property inherited by William Chisholm fromu
the estate of Buster Chisholm is not subject to Federal restrictionsIt follows that the Area Director should proceed with the distribution
of the Buster Chisholm estate accordingly. It is so recommended.
ELMER F. BENNETT,

Solicitor..
Approved: July 12, 1957.
FRED A. SEATON,
Secretary of the Interior.
APPEAL OF PAUL JARVIS, IC.
IBCA-115

DedidedJuly 19,1957
Contracts: Interpretation-Contracts:
Changes and Extras

Changed

Conditions-Contracts,

Under a contract for the alteration of a diversion dam and the enlargement of a
canal, the claim of a contractor for compensation to cover the cost of
providing added protection for the dam as a result of the closing by the,
Government of the headwords of the canal in order to control an earth
slide which occurred at a time when the contractor, with the permission of
the Government, was using the canal for diversion purposes, cannot be
allowed under either the "changes" or "changed conditions" clause of the
contract. By permitting the contractor to proceed with such water controt
plan the Government did not warrant that the canal would remain open
even if repairs were required because of an accidental earth slide into the,
canal. A provision of the specifications that the contractor was to pass
800 fs of water through the canal, after the end of the time allowed for
its enlargement, did not create a duty on the part of the Government to
allow the contractor, under all circumstances, to pass that amount of water
through the canal.

Contracts: Damages: Unliquidated Damages

X

A claim of a contractor for damages for delay in its work and additional epense, allegedly due to the violation by the Government of express or implied.
obligations of cooperation, is based on a breach of contract, and.may not
be administratively determined.

Contracts: Damages: Unliquidated Damages
A claim of a contractor for costs incurred during a shutdown allegedly due to.
Government regulation of storage and diversion upstream from a dam, in,
violation of an express or implied agreement of the Government, is based!
on a breach of contract, and may not be, administratively determined.
14 On the final Creek roll by blood, authorized to be printed by the act of June 21, 1906;
(84 Stat. 325, 340), the following notation appears opposite the number 9295, which haca
been assigned to Willie Chisholm, "Stricken from roll."
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CONTRACT APPEALS

Paul Jarvis, Inc., has filed a timely appeal from the findings of fact
and decision of the contracting officer dated March 20, 1957, denying
two claims for additional compensation under ontract No. 14-06-D1259, dated May 6, 1955, with the Bureau of Reclamation.
The contract, which was on U. S. Standard Form 23 (Revised
March 1953) and incorporated the General Provisions of Standard
Form 23A (March 1953), provided for the construction and completion of Prosser Diversion Dam alterations and Chandler Canal enlargement, Station 1+93.7 to Station 128+80, under the schedule of
Specifications No. DC-4359, Kennewick Division, Yakima Project,
Washington.
Four claims for additional compensation were reserved by the
appellant's release on contract filed under the contract with an accompanying letter dated January 18, 1957. Two of these claims were
allowed by the contracting officer in his decision of March 20,1957, and
his findings concerning them have been accepted by the contractor.
The two remaining claims, designated in the release on contract as
Claims Nos. 2 and 3, are the subject of the present appeal.

ClaimNo. 2
This claim, in the amount of $6,236.58, is based on the ground that
the contractor was put to added expense because the Government closed
the headworks of the Chandler Canal at a time when the contractor
was using the canal to divert a part of the flow of the Yakima River
around the Prosser Diversion Dam.
Prior to the incident which gave rise to this claim, the contractor
had filed with the Government a water control plan showing its proposed methods for diverting the river and protecting the dam while
construction work was in progress. On June 30, 1955, the contractor
was given permission to place the plan in operation, but was officially
advised that the plan provided no protection between Stations 2 + 28
and 6 + 27 and between Stations 7+ 53 and 8 + 80 of the dam, and was
also advised that, if the river run-off; could not be cared for
"entirely by diversion through the canal and a breach through the
dam," the necessary additional protection would be the contractor's;
responsibility.d
As of July 31, 1956, while the contractor was working on the
Prosser Diversion Dam, water in the amolnt of approximately 1,000
cubic feet per second was being discharged through the canal headworks at the left side of the dam into the Chandler Canal, and the remaining flow of the Yakima River, amounting to about 900 fs, was
being-passed through a sluiceway section of the diversion dam.
'Government

letter of June 30, 1955 (Exhibit

to Findings of Fact of March 20, 1957).
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On that date,'the Government closed the gates by which the water

was released into the Chandler Canal because of a slide of earth material into the canal., As a result of the closure, some of the approximately 1,000 cfs of water, previously being discharged into. the canal
flowed over the diversion dam into an area where the contractor was
performing work under the contract. Accordingly, the contractor was
compelled for the first 'time to protect this area by placing sand bags:
on the crest of the dam, between the; stations referred to at the. beginning of the discussion of this claim, in order to divert all the water
through low points in the dam, and by strengthening a dike below the
dar. This protection was necessary in order to, permit the continuance of the work.

The Government proceeded to repair the damage to the canalctaused
by the slide and reopenedthe headgate on August 20, 1956. The contractor does not-contend that the slide was attributable to any fault
or negligence of the Governnent, or that the Government failed to
use due diligence in making repairs.

The contractor's claim is for costs 'incurred in placing and removing
the sand bag protection and the material used to strengthen the dike,
and for loss; of time and efficiency of personnel and equipment by

reason of the water that flowed or seeped into the construction area.
The Government concedes' that the contractor's water control plan
would have been fully adequate for the conditions, actually encouitered had the Government not closed the canal headgates, thereby!
forcing over the crest of the diversion damwater which had been
previously discharged into the canal.. It points out, however,'that
the water overflowed the sections of the dam where the Government
by its letter of June 30,1955, had advised additional:protection might
be required.
The contractor contends that paragraph 36 (b) of the. specifications
contained a condition or promise on the part of the Government that
800 cubic-feet-per-second flow: of water would be -diverted through
the handler Canal continuously during the period after' the canal
enlargement had been completed, and that the contractor had a contractual right, express or implied, to have this condition exist through'out 'the period' when the gates of the canaltrema ined closebecause of
the slide.
Paragraph 36 (b) of the specifications provided that prior to beginning- any work on the diversion of the river, the contractor should
submit'a water control plan, showing his method for diversion 'of the
river, which should be subject to' approval; that'the planight 'be
placed in operation upon its approval, but that the contra ctor should
not- be relieved thereby 'of full responsibility for the adequacy of the
diversion and the protective works ; that flow of water into the(Cha
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ler Canal would be discontinued for the period of 130 days, running
from date of receipt of the notice to proceed, allowed by the contract
for the completion of the canal enlargement; and that after the end, of
that period "the contractor shall provide for and pass 800 cubic-feetper-second flow of water through the enlarged canal." 2
The Board cannot agree with the contractor's interpretation of
paragraph 36 (b) that it imposed a duty upon the contractor to provide for the diversion of the water, including the diversion of 800 fs
flow of water through the enlarged canal, and that this "duty" created a corollary right on the part of the contractor to the continuous
passing, of exactly 800 fs flow of water at all times and under all
conditions. Even if it were to be assumed that this paragraph of the
contract or the subsequent approval of the contractor's water control
plan gave the contractor a "right" to use the canal for river diversion
purposes, this -would not amount to a warranty that no accidents,
such as the earth slide, would occur that might preclude the canal
being used for those purposes. Nowhere in the contract is there an
express undertaking by the Government to permit the contractor to
divert water through the canal at times when to do so would involve
a serious threat of injury to the canal because of an accident that was
beyond the control of the Government. Nor can an implied undertaking to this effect be drawn from the circumstances. If the parties
had intended that the Government. was to be charged with the un-

usual responsibility of warranting that the canal would remain open,
even if accidents occurred that necessitated its closing for repairs, it
is only reasonable to assume that so extraordinary a responsibility
would have been clearly provided for and not left to mere implication
or inference.
The conclusion is inescapable that under paragraph 36 (b) the
Government was at most granting to the contractor permission to
make use of the canal as an aid to the completion of its work, and was
not as'iiming a duty to keep the canal open for diversion purposes
irrespective of whether it was reasonably possible for the canal to
be used for those purposes.
In any event, the claim of the contractor is basically that the Government by its. acts caused the contractor to be delayed in its work
and to be put to additional expense and thus violated express or implied obligations of the contract to cooperate with the contractor
and not to hamper its performance. The Board can find in the facts
.of the present case no circumstance that would amount to a "change"
2Paragraph 36 (b), 'in the form in which it stood when the invitation for bids was issued, provided that the ow of water into the canal would be discontinued during the
period from April 20, 1955, until September 1, 1955,. This period was changed to one of
130 days, running from receipt of the notice to proceed, by Supplemental Notice No. 1,
which was ssued by the contracting officer under date of March 11, 1955, and accepted
by the contractor under date of March 25, 1955.
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within the meaning of. clause 3 of the General Provisions or to a.
"changed condition" within the meaning of clause 4 of the General
Provisions, or that would otherwise bring the instant claim within any:
provision of the contract permitting the allowance of an equitable
adjustment in the contract price by administrative action.
It is, therefore, clear that whatever remedy the contractor may have,,
if any, would be based on a breach of contract by -the Government.
In fact, the brief of the contractor states that the contractor is entitled to recover on the grounds of "breach of an express term" of
the contract, "breach of warranty by misrepresentation," "misrepresentation," and "breach of an implied term" of the contract.3 It is'
well settled that a claim based on breach of contract is beyond the
scope of the authority to settle disputes possessed by the contracting
officer and this Board under clause 6 of the General Provisions. 4
Claim No. 3
Claim No. 3, in the amount of $5,972.55, is for costs incurred during
a shutdown in January 1956, allegedly due to Government regulation
of upstream storage and diversion. The contractor states that the costs
were due to the necessity of holding personnel on the job, while waiting for the Government to reduce river flows by closure of upstream
reservoir gates.
The contractor contends that during December 1955 it secured from
a representative of the Bureau of Reclamation an agreement by which
the Government would regulate and control several Government storage dams, upsteam from the Prosser Diversion 'Dam, so as to draw
down the reservoirs at a rate as fast as possible and then close the
reservoir gates for as long as possible; that during January 1956 it
secured a further agreement that the gates would be closed by the
middle of that month and would remain closed until at least the
middle of February; and that the Government violated these agreements. The contractor maintains also that the Government operated
the upstream reservoirs in ways that violated implied conditions of
Appellant's brief, p. 2.
4 Continental Illinois National Bank v. United States, 126 Ct. Cl. 631, 640-41 (1953)
Electric Engineering and Construction Service, Inc., 63 I. D. 75 (1956).
The costs are divided as follows:
Payroll for month of January 1956…
________-_-_-$3, 855. 97
Taxes
_- _5 __
…
---------337. 55

4, 193. 52

Equipment depreciation-1 month…

____-_-_-_____-_-____--1, 000. 00

Total…
_ _ _
____ _$5,
193. 52
The difference between this figure and that given in the text is apparently claimed as
an allowance for overhead and profit. (Exhibit 4 to Findings of Fact of March 20, 1957,
consisting of a letter from contractor dated November 9, 1956.)
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the contract to the effect that the Government would cooperate with
the contractor in regulating reservoir discharges, would notify the
contractor of failures to close the reservoir gates, and would not interfere with or delay the contractor. Its contentions concerning both the
express and the implied provisions or conditions alleged by it to exist
are summed up in the statement that "the contractor is entitled to
recover for breach of contract, breach of warranty by misrepresentation and misrepresentation." 6 The Government maintains, on the
other hand, that there was no violation of any agreement or obligation
of the Government.
It is clear that the contractor's claim is based on an alleged breach
of contract, which an administrative official or officials, including this
Board, is not authorized to determine.
The same principles which were discussed with reference to Claim
No. 2 are equally applicable to Claim No. 3. As the claim rests upon
a breach of contract, it is beyond the jurisdiction of the Board to
consider or allow it.
CoNCLnsfoN

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the decision of the contracting
officer, dated May 6, 1955, denying the claim of the contractor, is
affirmed.
THEODORE H. HAAS, Chairman.

Iconcur:
WILLIAM SEAGLE, Meber.

Iconcur:
HERBERT

J.

SLAUGHTER,

Member.
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Grazing Permits and Licenses: Federal Range Code-Grazing Permits and
Licenses: ,AdjudicationWhere subsequent to a decision of a hearing examiner a provision of the Federal Range Code relating to the method of computing the dependency by
use or priority to be attached to base property is amended to provide a more
liberal formula than that permitted under the terms of the previous code,
the amended provision should be applied in adjudicating the future grazing
privileges of an applicant for grazing rights.

Grazing Permits and Licenses: Base Property (Land): Dependency by Use
Where the dependency by use. of base, property is determined o the basis
of the record of forest permits issued to the applicant's predecessors and
'Appellant's brief, pp. 7 and 8.
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the applicant shows that permits for additional livestock from the samebase
may have been overlooked but the evidence in the record is inconclusive,
the case will be remanded for a redetermination of the'priority of the base

property.
APPEAL FROlI THE BUREAU OF LAND XANAGEMENT

-Mahaffey Livestock, Inc., has appealed to the Secretary of the Interior from a decision of the Director, Bureau of Land Management,
dated November 1, 1956, Which affirmed in part the decision of the
hearing examiner, dated June 8, 1955, which made certain findings
regarding the commensurability and dependency by use of the'appellant's base property.
On December 20, 1953, the appellant.filed an application for a license to graze upon the Federal range in Idaho Grazing District No. 4
a total of 13,160 animal unit months during the 1954 grazing season.
In addition, the appellant applied for non-use authorization for a total
of 10,120 animal unit months, making a grand total of 23 280 AUMS.
By letter dated March 3, 1954, the district range manager notified
the appellant that a license would be granted it. to. graze a total of
10,353 Ems on the Federal range, and granted an additional 746 AuMS
as "qualified non-use," thus reducing the active use 2,807 Aums and the
non-use 9,374 AUDS from what the appellant applied for.
From this decision an appeal was made to the hearing examiner,
and a hearing was held on December 3, 4, and 6, 1954.1.
On June: 8, 1955; the hearing examiner issued his decision which
concluded that the appellant's base property originally qualified for
12,994 Atds1, but that through appellant's failure to exercise the full
range privileges it'-applied for' in 1954, under the provisions of sc-'
tion 161.6 (c) (9) of the Federal Range Code (43 CFR, 1954 ed.), the
appellant's base properties had lost their dependency by use in excess
of 7,712 AUXIS.
In reaching his determination that the appellant's base property
originally qualified for 12,994 ATiSES, the examiner discussed the three
principal divisions of.the base property, i. e., the "Original Base," the
Benson property, and the Idaho Livestock Company property, and
assigned priorities tothem as follows
A
: .
'

Original Base__Benson BaseIdaho Livestock Base
Total _

=

'

--------------------------I--------------------_------__ _3,961
__ --_

8,450
583
12,994

1 The appellant had also appealed to the examiner from decisions dated March 14,.1952,
and March 10, 1953, which denied in part his applications for grazing privileges for the
1952 and 19535grazing seasons, respectively. . The issues involved in 'those- appeals were
essentially the same as those involved in the MIarch .3, 1954, decision and were, therefore
covered by the hearing.
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In its appeal to the Director from the examiner's decision, the appellant contended the examiner had erred in finding that its base properties were originally qualified for only 12,994 AUKS whereas the qualification should be for 19,589 AtUM5S and that the appellant had not:
lost its dependency by use in excess of 7,712 AUms.
In his decision of November 1, 1956, the Director concluded: (1)
that the appellant owns or controls base property commensurate for3,094 animal units; (2) that the appellant's base property has a dependency by use or priority of 11,094 AUMS; and (3) that the appel-.
lant's base properties have not lost their dependency by use under the
provisions of section 161.6 (c) (9) of the Federal Range Code then in
force. To arrive at the figure of a total priority of 11,094 AuSM the
Director re-appraised the three divisions of the appellant's base properties as follows: Original Base, 6,957 AMus; Benson Base, 540 AlJUaS;
Idaho Livestock Base, 3,597 AUMS.
In its appeal t the Secretary, the appellant states that the Director's:
decision is in error in the following respects:
(1) In fixing the priority of the "Original Base" lands at
only:6,957 Atums.

(2) In fixing the priority of the "Benson Base" lands at
only 540 AUMS.
(3) In limiting the appellant's base property to a dependency by use or priority of 11,094 AlTMS.
The appellant expressly states that it is raising no issue with the,
Director's decision so far as the Idaho Livestock Base is concerned..
It is necessary therefore to consider only the correctness of the Director's decision with respect to the Original Base and the Benson
Base.

OriginalBase
In his decision regarding the priority of the Original-Base properties, theDirector stated as follows:
Based upon the number of livestock shown by the mortgages, and the period
of use above set forth, i. e. 51/2 months for cattle, 51/2 months for horses and
32
months for sheep plus 1250 sheep for four months at 40 percent Federal

range use, it is determined that appellant's predecessor.in interest customarilyand properly utilized public domain feed in the following amounts:
ATTMS

July
Jan.
Jan.
Jan.
Jan.
Jan.

1, 1929 to Dec. 31, 1929-_-__-_-____-______-__
3843
1, 1930 to Dec. 31, 1930-_-__- ____-_-__-_-_____-___5782
1, 1931 to Dec. 31, 1931--_--___-_-_-______-_____-_
7581
1, 1932 to Dec. 31, 1932 -____---____________-_-_-_-_8601
1, 1933 to Dec. 31, 1933-9160
1, 1934 to July 1, 1934=_ __
__---3318

The average annual amount of forage that was utilined by the livestock operation during the above priority period is concluded to be 7657 animal unit

MAHAFFEY LIVKSTOCK INC.:
293
July 22, 1957
months.' [Reference to section 1612 (g) (i) of the Federal Range:Code in
existence at the time of the hearing.] As stated in the Hearing xaminers
-decision, appellant's predecessor made two transfers in the total amount of 700
animal unit months from this base property. These transfers would reduce the
priority of the original base property to 6957 animal unit months.
-290i

The appellant does not dispute the figures used by the Director
quoted above, but contends that the method of computation from these
figures of the total AuJlis to which it is entitled was in error. The appellant asserts that the Director should have chosen the two best con.secutive years, 1932 and 1933, in the priority period and divided the
:sum of the addition of the AITS in these years by 2 to determine the
grazing privileges for the Original Base properties.: Using this
method the total AUMS is 8,880 AMs, rather than the lesser sum of
7,657 AUMDS determined by adding the sums of each of the 5 priority
7earsand dividing by 5.
The Federal Range Code of March 16, 1938 (3 F. R. 604), provided
in section 2as follows:(g) Land dependent by use means forage land which was used in livestock
,operations in connection with the same part of the public, domain, which part
is now Federal range, for any three years or for any two consecutive years in
the 5-year period immediately preceding June 28, 1934, and which is. offered
:as base property in an application for a grazing license or a permit filed before
June 28, 1938. Land will be considered dependent by use only to the extent of
that part of it necessary to maintain the average number of livestock grazed
,on the public domain in connection with it for any three years or for any two
'consecative years, whichever is the more favorable to the applicant, during
hie 5-ear period immediately preceding June 28, 1934. f-Italics supplied in last
-sentence.]

In 1942, this provision was revised to read as follows (43 CFR,
:cum. Supp., 501.2):
(g) "Land dependent by use" means forage land which is of such character
that the conduct of an economic livestock operation requires the use of the
Federal range in connection with it and which, in the -year period immediately
preceding June 28, 1934 (hereinafter referred to as the "priority period"), was
used as a part of an established, permanent, and continuing livestock operation
for any two consecutive years or for any three years in connection with substantially the same part of the public domain, now part of the Federal range, except
that in any area placed within a grazing district after June 28, 1938, or in any
area added to an existing grazing district after that date, the priority period
-shall be the five years immediately preceding the date of the order establishing
such district or effecting such addition, as the case may be
*

3'

3'

*

a

*

*:1

(1) The dependency by use in no event shall exceed the average annual amount
of forage that was customarily and properly utilized by the livestock operation
during the priority period on that part of the public lands which, at the tine of
the issuance of the license or permit, is Federal range.

On December 11, 1946, Part 501, 43 CFR, w as redesignated Part 161,
43 CFR, and section 501.2 (g) became section 161.2 (g) without any
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change in text (11 F. R. 14496). The revision of 1942 remained in
effect uAntil the complete revision of the Federal Range Code which
became effective on January 22, 1956 (43 CFR, 1956 Supp., Part 161).
On; October 11, 1951, the Chief Counsel of the Bureau of Land
Management stated in a memorandum to the Chief, Division of Range
Management, that under the provisions, of 43 CFR. 161.2 (g) (1) the
use made of the Federal range in each of the priority 'years must be
included in determining the dependency by use- of base properties.
The Federal Range Code of January 1956 now provides in section.
161.2 (k) (3) as follows:
(3) The extent to which grazing licenses or permits will be granted on the
basis of dependency by use of land shall be governed by the following:
(i) It shall not exceed the average annual amount of forage customarily and,
properly utilized by the livestock operation computed on the basis of any two
consecutive years or any three years in which use was actually made during the
priority period, whichever is more favorable to the applicant, on that part of the
public land'which, at the time of the issuance of the license'orpermit, is Federal
range. [Italics supplied.]

The 1956 Code, therefore, re-established the formula- originally incorporatedin the 1938 Code for determining dependency by use.2
The appellant's application' for grazing privieges which gave rise
to this. appeal was for the. 1954 grazing season. 'Obviously, since the
1954 grazing season has long since passed, the case would be moot
except for the fact that the issues involved are continuing in nature
and: involve~ an, adjudication of the appellant's future girazing'privileges' on 'the Federal range. Since the result of the present appeal
will be a determination of the appellant's future rights the provisions
of the 1956 Federal Range Code are applicable. Under the provisions
of this Code, the applicant is entitled to select any 3 years, or any 2
best consecutive years, of livestock operation during the priority
period as the basis for computation of his grazing privileges.,
Therefore, it is concluded that the decision of the'Director was in
error in computing the dependency by use of the Original Base and
that the prioiity of that base property should-be reQomputed in acI
cordance with 43 CFR,'1956 Supp., 161.2 (k) (3).
Benmon Base

:

The portion of the appellant's base property described as the Benson Base was acquired by Stephen A. MahaRey sometime in 1940. At
the time the property was called the Benson estate, although previously grazing licenses had been issued for- the land' from 1937 to "1939 in
the nameof L. 1. Benson. The change was made in 1940.
2 See memorandum dated September 28, 1955,, from Director, Bureau of Land. Management, to the Secretary, transmitting the 1956 revision of the range code for approval.
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L. H. Benson first filed an application for grazing privileges in
February 1937. The application, requested authority to graze 275
animal units on the Federal range from May to November 1., The
application stated that for 50 years the applicant had usually grazed
475 animal units on the public domain.' The record shows that L. H.
Benson was allowed a grazing license for 10 cattle and 75 horses from
April 1 to June 1. Subsequent licenses were issued as follows:
1938-75 horses May 1 to July 1
1939Non-use

1940-Non-use-Benson estate.

At the hearing, mortgage records for three, of the priority years
were introduced in evidence. These records showed that in 1931
Claude H. Benson, Levin H. Benson, and Henry W. Benson, copartners doing business as C. H. Benson & Sons, executed .a mortgage
for 116 horses, 295 cattle, 100 calves, and 1,018 sheep, for a total of
614: animal units, not including calves. In March 1932, C. H. Benson
& Sons mortgaged 96 horses, 223 cattle' and 815 sheep for a total of
482 animal units. In August 1933, a mortgage was executed by Norda
E. Benson (widow of C. H. Benson), Levin H. Benson, H. W. Benson,
and Nora E. Benson as adininistratrix, for 604 cattle and 113 horses
for a-total of 717 animal units. The mortgage records thus indicated
that the Bensons together ran an average of approximately 600
animal units during three of-the priority years.
In his decision, however, the hearing examiner concluded that
the mortgage records submitted in evidence were not indicative of the

livestock operations conducted'by L. H. Benson.
X
*i These mortgage records are a combined mortgage of Claude H. Benson,
Levin H. Benson and Henry W. Benson. The range privileges to which the
appellant succeeded, are those issued to L. H. Benson. ' ' * On the basis of 'the
evidence presented there is no way of determining the number of the mortgaged
livestock that were actually owned by L. H.- Benson; nor does it appear, in view
of the application and in the light of the testimony of L. H. Benson, that the
number of livestock indicated in the original application is an accurate reflection
of those run during the priority period. Benson testified that his livestock were
taken to the National Forest in June and from June to November used the
National Forest and the public domain concurrently. The inference to be drawn
from the application and Benson's testimony is that all of his livestock ran a
portion of the year upon the National Forest. Benson did not maintain in'
either his testimony or his application that his livestock used the Federal range
from May until October except upon a percentage basis with the National
Forest. It is therefore concluded that the record of the forest permit introduced
in evidence reflects the number of livestock operated by Benson during the

priority period.

On the basis of the record of forest permits issued to L. H. Benson,
the hearing examiner concluded that L. H. Benson grazed 290 animal
units in 1929, 225 in 1930,'225 in 1931, 180 in 1932, 125 in 1933. and
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-430 in 1934. The examiner also concluded that on the basis of testimony by Benson at the hearing and information submitted by the
Forest Service, "the Benson livestock used the public domain from
May 1 until they were permitted on the National Forest; that during
the time they were on the National Forest they utilized public domain
feed approximately 25 percent of the time and that after the period
of use upon the National Forest they were brought back to the home
ranch."
The examiner, therefore, concluded that L. H. Benson "customarily
and properly utilized" the Federal range in the following amounts:
:

~~~~~Animn
unit,

months
Period of use:
July 1, 1929 to July 1, 1930…__ _______ _
--------_691
July 1, 1930 to July 1, 1931--_
_-_-_-__-__
--_-656
_
------- 570
July 1, 1931 to July 1, 1932July 1, 1932 to July 1, 1933 -_----__-__- __-___-_337
July 1, 1933 to July 1, 1934…663

-and held that the average annual feed was 583 AUJMS. This figure was
determined by totaling the computed Aums of feed consumed during
'each of the 5 priority years from July through June, and dividing

by .
The Director's decision approved as proper the conclusions of the
,examiner that the mortgage records were not indicative of the live:stock operations of L. H. Benson, and also the.method of computation

in arriving at the priority of the Benson base property.

However,

the Director corrected a miscalculation in some of the figures used by

the examiner and determined that the total priority should be 540
MS..

In its appeal to the Secretary, the appellant contends that the
Director's decision appears to be predicated entirely upon the Forest
Service records, but that only a part of those records were utilized.
The appellant states that the Forest Service records show the actual
forest use of L. H. Benson and C. H. Benson to be as follows, and
that "There is no question that they; are not, from the same base

property":
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L. I. Benson Forest Service Permits
Year
1929
1930
1931
1932
1933
1934

Period of use
40 horses i
25.horses1,000 sheep -July
25 horses -1,000 sheep -July
20 horses -June
800 sheep -July
25 horses100 cattle 55 horses ------150 cattle ---

Junel 1-Oct. 31.
June 1-Oct. 31.
1-Oct. 31.
June 1-Oct. 31.
1-Oct. 31.
1-Oct. 31.
I-Oct. 31.
June 1-Oct. 31.
June 1-Oct. 31.
June.l-Oct. 31.
June 1-Oct. 31.

C. H. Benson Forest Service Permits
Year

Period of use

1929

50 horses
…
200 cattle-June
1930
25 horses -June
200 cattle -June
f
1931 25 horses -June
200 cattle -June
1932
25 horses .
180 cattle -June
1933
25 horses -June
138 cattle 1934
25 horses 200 cattle-

June 1-Oct.
1-Oct.
1-Oct.
1-Oct.
1-Oct.
1-Oct.
June 1-Oct.
1-Oct.
1-Oct.
June 1-Oct.
June 1-Oct.
June 1-Oct.

31.
31.
31.
31.
31.
31.
31.
31.
31
31.
31.
31..

The appellant contends that the combined use of the National Forest.
lands by L. H. Benson. and C. H. Benson resulted in the following
numbers of livestock during the priority years:
Year
1929

-

-

1930- --

1931 1932 1933
1934 -

Sheep

.

200

_
.I

_----

000

1,000
800
---

L

Cattle

.

*200

200
180
238
350

Horses
*

AUS

90

290V

50

450

50
45
50
80

450
385.
288
450

The two best consecutive years are 1930 and 1931 showing an average use of 1,000 sheep, 200 cattle, and 50 horses. The appellant contends that the Benson stock ran on the public domain from turn-out
season to gathering time; that turn-out time for sheep would be from
April 15 to May 1, and that after the sheep came off the forest they
would be on the public domain sometimes as late as December 15 or
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January 1; that turn-out time for cattle was about May I and gathering time was any time in November, depending on the weather; and
that turn-out time for horses was about May 1 and gathering time
about the middle of December.,
The appellant concludes on the basis of the above figures that the
Benson Base is entitled to the following AU-Ms:
200 cattle-200 cattle-.
200 cattle--1,000 sheep1,000 sheep1,000 sheep50 horses--50 horses50 horses-Total-

May I-June 1
June 1-Oct. 31
Oct. 31-Dec. 1
May 1-July 1
July -Oct. 31
Oct. 31-Dec. 1
May 1-June 1
June 1-Oct. 31
Oct. 31-Dec. L

100% Federal range use25% Federal range use
100% Federal range use 100% Federal range use -25% Federal range use
100% Federal range use
100% Federal range use
25% Federal range use
100% Federal range use

200 AuMS
250 ATTMS
200 AUMS

400

AUMS

200 AUMS

200 AUMS
50 AUMS
62 AUMS
50 AUMS
1, 612

AUMS

In its appeal to the Director, the appellant pointed out that from
1922 until his death in 1933 Claude H. Benson operated a ranch known
as the Claude Benson ranch. Simultaneously, Claude H. Benson and
his sons, L. H. Benson and Henry Benson, operated a partnership
known as Claude H. Benson and Sons. This stock farm operation
operated from the Claude Benson Ranch and from the Henry Benson
-Ranch which was created by land deeded to Henry Benson in 1922
from his father and mother.
After the death of Claude Benson the partnership operation continued until 1935 when theHenry Benson Ranch passed to the Federal Land Bank. Thereafter, L. H. Benson ran the Claude Benson
Ranch until it was sold to Stephen A. Mahaffey, Sr., in 1940. In view
of this history the appellant contended that on the basis of the mortgage records, the Forest Service records, the so-called "Booker breakdown" (an analysis of the Benson estate prepared in October, 1941,
by Edward Booker, an employee of the GFrazing Service, which gave
the combined Benson bases total qualifications of 650 animal units),
the original application of L. H. Benson and the testimony of L. H.
Benson and Floyd Whittaker, the Benson base was reasonably entitled to the following animal unit months:
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204 cattle-

204 cattle
204 cattle -1,113 sheepI1,113 sheep
1,113 sheep ---25 horses25 horses25 horses -----78 horses -------

__

____

----

25 % to Whittaker 3

X1957

75%

to appellant -

May 1-June 1_-__

100%
June -October 125%
October 1-December 1
100%
May l-June
_
100%
June 1-October 125%
October -December 1 _ . 100%
May 1-June I :100%
June 1-October
25%
Otoberl-December 1
100%
May 1-December 1100%

_----------

- -___
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- ---

204 AUMS
255:AUMS
408 AUMS
222 AMS
278 AUMS
444AUMs
25 Aums
31 AuMS
:50 AUMS
624 AUMS

2, 541
635 AuMs
1, 906 AUMS

3 In 1938 Floyd Whittaker purchased the Henry Benson ranch from the Federal Land Bank.
According
to Whittaker's testimony an oral agreement was reached whereby Whittaker received one quarter of the
range rights of the total Benson set-up and Stephen Mahaffey received three quarters of the rights (Tr.
71, 75).

The Director's decision did not specifically discuss this contention of
the appellant.
It is obvious from this recital concerning the Benson Base that the
computation of the priority of this property has been shrouded in
considerable confusion The appellant has presented two.difietent
computations which vary considerably in result. Both computations
differ from those of the Director and the examiner. With respect to
the latters' computations, both excluded any consideration of the
forest permits issued to C. H. Benson during the priority period.
- The. hearing examiner's decision simply stated that the appellant
succeeded to the range rights allotted to L. H. Benson and whether
L. H. Benson operated as part of a partnership or not was of no importance. However, the record shows that the appellant acquired the
Benson estate properties and therefore is entitled to all of the privileges attached to that property regardless of in whose name they
were allotted. It is the base property itself to which the dependency
-by use. or priority attaches and not the individual or group of individuals who own the property. The Director's decision merely said
that the examiner's method of computation was proper.
The appellant's contention that the Benson base property originally consisted of the Claude Benson Ranch and the Henry Benson
Ranch and that the appellant purchased the Claude Benson Ranch
lands appears to be confirmed several times in the record, both in the
case files and in the transcript of the hearing (Tr. 30, 45-46). However, the only testimony offered by the. appellant regarding the Benson operations during the priority years was that of L. H. Benson.
-Mr. Bensoni testified concerning the period of use of- the forest lands
'and the Federal range.. He did not testify about the operation of the
Claude Benson: ranch or as to any Forest Service permits issued to
Claude H. Benson. The only evidence in the record concerning these
permits appears to be the appellant's Exhibit C, which is a history of
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the L. H. Benson and C. H. Benson grazing permits on the Salmon
National Forest apparently prepared by the Acting Supervisor of the
Salmon National Forest in December 1954. The document is only a
purported summary showing the year, season of use, number of cattle,
sheep, and horses for which'permits were allowed and the actual use
of the allowed permits. However, there is no conflicting evidence
in the record casting doubt on the authenticity of this document or
the information contained in it.
As previously mentioned, the decisions of the examiner and the
Director rely entirely on the record of the Forest Service grazing
permits issued to L. H. Benson as evidence of the livestock operations
on, the Benson base during the riority period. The appellant has
shown on appeal that the Director did not utilize all the Forest Service
permits in reaching his determination. The chattel mortgage records
which the Director held were not indicative of the actual livestock
operations, nevertheless show that the Benson operation did. possess
sufficient livestock to utilize the combined allotment made to L. H.
Benson and C. H. Benson. Therefore, if there was livestock owned
by Claude Benson during the priority period which utilized the feed
:on the Federal range from the Benson base property, they should be
included in the computation of the priority of the Benson base land
now owned by the. appellant.
In the unsatisfactory state of the record with regard to the determination of the priority to be assigned to the Benson Base, I am
unable to approve or disapprove the determination made by the
Director. It seems to be that the matter should. be studied further.
This study should include a determination of the relationship between
the forest permits issued to C. H. Benson and those issued to L. H.
Benson, the ownership of the sheep, cattle, and horses on, the basis of
which the permits were issued and how and when thet sheep, cattle,
and'horses utilized the Federal range. It seems possible that the
Forest Service records may furnish some information on these points.
Accordingly, the case will be remanded for this purpose.
As has been mentioned in regard to the computation of the priority
of the Qriginal Base, the Director erred in computing the priority on
the basis of the average uselmade of the Federal range for each year
of the priority period rather than selecting the two best consecutive
years, or any three years. The record shows that the same error was
made in computing the priority of the Benson Base property.
Therefore,. even if the appellant's contention regarding the Claude H.
Benson forest permits is ultimately disallowed, the priority for the
Benson base should be computed again under the. provisions of
section 161.2 (k), (3).i
V

3011 t

:

if:;

-

6 ;' -TIMBER

301

ON MILL SITES

JulY 22, 1957

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the case is remanded for further consideration and for a
redetermination of the priorities of the Original Base and. of the
Benson Base in accordance with this decision.
EDMUND T. FRITZ,
Deputy Solicitor.
EFFECT OF SECTION 4 OF THE ACT OF JULY 23, 1955
(69 STAT. 368; 30 U. S. C. SEC. 612) ON MILL-SITE LOCATIONSTIMBER ON MILL SITES
Mining Claims: Mill Sites-Timber Sales and Disposals
Section 4 of the act of July 23, 1955 (69- Stat. 368; 30 U. S. C. sec. 612),
is applicable' to valid mill-site locations made after the act. The restrictions and limitations of section 4 are applicable to valid mill-site locations
made prior to the act only if in accordance with section 6 thereof the owners waive and relinquish all rights in conflict with those restrictions and
limitations. The owner of a valid mill-site location may cut and reiove
the timber on the claim for the purpose of constructing thereon a mill, reduction works, tramway, or other accessories required in the development'of
his mineral interests but he may not cut the timber for the purpose- of
selling it.

M-36451
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22, .1957.

To THEH
DIRECTOR, BuREA 6 OF LAND MANAGEMENT.
This is in response to your memorandum of May 28 asking the following questions:
(1) Are mill sites, located either before or after the enactment of
Public Law 167, subject to the restrictions and 'surface management
provisions provided by Public Law 167?
(2) Does the' locator of a valid mill site claim have the right to cut
and use timber on a mill site for the construction of a mill or other buildings on the mill site in a similar manner as provided for the use of timber
on a valid lodeor placer claim?

Although 'section' 4 of Public Law 167 [69 Stat. 36.8] is silent as to
mill sites as such, I think that there is no doubt that it applies to millsite locations. This conclusion is supported by th6 Words "any'mining
claim hereafter located under the mining laws of the United States"
in the second paragraph of section 4 and the words' "Except to the
extent required for the mining claimant's prospecting, mining or
processing operations and uses reasonably incident:thereto, or for the
construction of hilding or structures n connection therewith"
(Italics supplied) in thethird paragraph of that section. The De-
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partment has held that a mill site is a "location under the mining laws
of the United States," made substantially the same as in the case of
a mineral claim under those laws.`. Also, the Departuient has held
with' respect to the act of June 4, 1897 '(30 Stat. 36; 16 U. S. C. sec.
478), which is silent as to mill-site locations and'which permits mining
locations in national forests, that it applies to mill-site locations as
the mill-site provision of section 2337 Revised Statutes (30 U. S. C.
sec. 42) "is an essential part of the present system of mining laws." 2
As section 4 of Public Law 167 refers only to claims "hereafter
located" it is inapplicable to valid locations made before the act and
its restrictions do not apply to those claims'uiless and until, pursuant
to section 6 of the act, the owners waive and relinquish all rights in
conflict with the limitations and restrictions specified in the section 4.
With respect to question No. 2:
A letter dated March 22, 1883, from the then Commissioner of the
General Land Office, addressed to A. B. Page (1 L. D. 614), states correctly the rule of law concerning rights of an owner of a mill-site loca-

tion made prior to the 1955 act with respect to the timber growing on
the claim. The rule is that the owner of a valid mill-site location may
cut and remove the timber on the claim for the purpose of constructing
thereon a mill, reduction works, tramway, or other accessories required
in the development of his mineral interests, but he may not cut the timber for the purpose of selling it. Of course, a mill-site claim cannot
be located for the purpose of acquiring the timber thereon; 3and millsite locations must be supported by actual use and occupancy of the
claim for mill-site purposes, anticipated future use not being sufficient
therefor.4
ELMER F. BENNETT
Solicitor.

ESTATE OF BERNARD WHATKAN
COEUR V'ALENE ALLOTTEE NO. 415
IA-796

Decided July 31, 195'7:

Indian Lands: Descent and Distribution: Wills:
An appeal from a decision of an Examiner of Inheritance which denied a
petition for rehearing, after a determination of heirs and approval of a
will, may be withdrawn by the appellants in aid of a settlement whereby
1

Eagle Peak Copper Mining Conpany, 54 I. D. 251,:253, 255 (1955).
James TV. Nicol, 44 L. D. 197, 198 (1915).
T~to Sisters-Lode and Mil Site, 7 L. D. 557-(1888).
4
'Solicitor's decisions of April 25, 1950,: and August 6, 1951, A-25808, unreported;
United States v. Langmnade and Mistler, 52 L. D. 700, 703 (i929) ; Eggle Peak Coper Mmi? j Conpany, 54I. D.0 251, 255 (1983) Arthar
etat., 46 L.; D.1 1917).
2
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*distribution of the estate is to be made in a manner other than by the
terms of the will.
:

APPEAL FROXV AN EXAMINER OF INHERITANCE
BUREAU OF INDIAN AFFAIRS

Mrs. Annie Lowley Whatkan, Mrs. Marie W. Williams and Mrs.
Lucy W. Finley, through their attorneys, Robert McFadden and
Richard L. McFadden, have appealed to the Secretary of the Interior
from a decision of an Examiner of Inheritance, dated February 14,
1956,. denying their petition for a rehearing in the matter of the
Estate of Bernard Whatkan, deceased Coeur d'Alene Allottee No.
415, whose last will and testament, dated June 4, 1943, was approved
by an Examiner of Inheritance on November 29, 1955.
The testator died on April 8, 1954, at the age of 66, leaving an
estate appraised at $52,348.45. He left surviving as his heirs at law,
Annie Lowley Whatkan, wife; Marie Whatkan Williams, daughter;
Lucy Whatkan Finley, daughter; and a son, George Whatkan, also
known as George Daniels. In the absence of a valid will, each of the
heirs would have inherited an undivided interest in the estate. By the
terms of the: approved will, the testator specifically devised his own
allotment described as NE/4 sec. 19, T. 4 N., R. 5 W., B. M., to his
son, George Daniels, with the proviso that:
If and when this land passes into the name of George Daniels, and he
should die before either or both of my daughters, Mary and Lucy, then
this land is to pass to my two daughters or their children.

By the residuary clause of the will, all of the rest and residue of the
estate, real, personal, and. mixed, was devised to his son, George
Daniels. The testator inherited considerable property subsequent to
the making of his will. Also, subsequent to the making of his will, the
testator conveyed to his son, George Daniels, 921/2 acres of his allot
ment, leaving 671/2 acres remaining, which passed by the specific devise
to the said son.
It appears that after the death of the testator, but before the approval of the will by the Examiner of Inheritance, the heirs had
verbally agreed to a settlement of the estate whereby the assets would
be distributed asrintestate property rather than by the terms of the
will. This agreement was not referred to at the hearing to approve
the will, and.in order to avoid distribution and have time to effect the
settlement, a timely etition for rehearing was filed by appellants,
which was denied by the Examiner of Inheritance, whereupon a
timely appeal was then filed. Subsequent to the filing of the appeal,
George Daniels signed an agreement as to the terms of a settlement
which he later repudiated but has now again entered into a written
agreement whereby he will retain as his own the allotment of the
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testator specifically devised to him, and cause the remainder of the
estate to be distributed as intestate property.
A formal withdrawal of the appeal dated June 12, 1957, signed by
the attorneys on behalf of the appellants, Marie W. Williams and
Lucy W. Finley, has been submitted, together with the agreement for
settlement signed by all of the heirs. The request'for the withdrawal
of the appeal will be granted upon the performance of the following
'conditions:
1. The delivery and approval of trust or restricted deeds
whereby Marie Whatkan Williams and Lucy Whatkan Finley
* quitclaim unto George Whatkan, also known as George
Daniels, 'any and all interest in the testator's allotment No.
415 described as NE/4 sec. 19, T. 47 N., R. 5 W., B. M.
2. The delivery and approval of trust or restricted deeds
whereby: George Whatkan, also known as George Daniels,
shall convey 1/3 undivided interest to his mother, Annie
Lowley Whatkan, and 2/9 undivided interest to each of his
sisters, Marie Whatkan Williams and Lucy Whatkan Finley,
in Coeur d'Alene Allotments Nos. 133, 413 and 414.
3. The appellant, Annie Lowley Whatkan, shall join in the
written withdrawal of the appeal.
4. Claims for the appellants' attorney fees shall be determined by the Examiner of Inheritance and charged against
the interests of the appellants: in accordance with 25
CFR 81.26;
Therefore, this matter is suspended until the settlement of the
parties hereto is consummated, without prejudice to the rights of
appellants to reinstate their appeal, should a failure of the settlement
become apparent.
Upon advice from the Examiner of Inheritance that the settlement
has been properly completed, the formal withdrawal of the appeals
will be accepted and thereupon, pursuant to the authority delegated
to the Solicitor by the Secretary of the Interior (sec. 25, Order No.
2509, as revised; 17 F. R. 6793), the order of the Examiner of Inheritance denying the petition for rehearing will be affirmed and .the
appeal dismissed, and the Superintendent of the Northern Idaho
Agency, will be authorized to make distribution of the decedent's estate
in accordance with orders of the Examiner of Inheritance.
P. DwxYR,
ActingSoZicitor.
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CONSTRUCTION OF A CONTRACT FOR THE SALE OF INDIAN TIMBER
Indian Lands: Timber-Indians: Contracts
Where a contract for the sale of Indian timber, pursuant to either sections
7 or 8 of the act of June 25, 1910, 36 Stat. 857, 25 U. S. C. sees. 406 or
407, is supported by adequate consideration, no new consideration is required to support a change in price or ratio pursuant to a redetermination
of price or ratio clause contained in the contract. Consideration adequate
for-the original contract is sufficient to support several distinct stipulations
by either party to do, or refrain from doing, further acts.

Indian Lands: Timber-Indians: Contracts-Secretary of the Interior
Where a contract for the sale of Indian timber authorizes the Secretary to
redetermine stumpage prices upon a finding of changed conditions, the
Secretary has broad discretion to consider those factors and use those tests
and methods of valuation which a capable and prudent businessman would
use.

Indians: Contracts-Indian Lands: Timber
Contracts for the sale of timber on any Indian allotment or on unallotted
tribal lands pursuant to sections 7 and 8 of the act of June 25, 1910, 36
Stat. 857, 25 U. S. C. sets. 406 and 407, are not public contracts so as
to be subject to all the special laws pertaining to such contracts.

M-36461

JULY 22, 1957.*

To THE CoMMISSIONER OF INDIAN AFFAIRS.
Your office has requested an opinion as to the factors which may be
taken into consideration by the Secretary of the Interior and his
staff in establishing new percentage ratios between stumpage rates
and the Puget Sound-Grays Harbor log prices under paragraph
10 of contract No. 1-101-Ind-1766 for the sale of Indian timber on
the Taholah Logging Unit, approved May 12, 1950.
A question has been raised as to the legality of the Secretary's
handling of an interest factor on money advanced to the Indian
sellers prior to the harvesting of their timber by the purchaser. The
questioned action was taken in the process of his redetermination of
the price and the establishment of a ratio for automatic quarterly readjustments thereafter pursuant to paragraph 10 of the contract.
At the risk of over-simplification, and confining our discussion-to one
type of stumpage, a reading of the subject contract shows that the
parties agreed upon a price of $9.75 for Western red cedar for the
quarterly period ending March 31, 1950 (par. 6). It was also agreed
that the published average price for Western red cedar logs for the
same period was $48.52 per unit, (par. 7). It was the purpose o the
*Not released for publication in time for inclusion chronologically.
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contract that the original price for Western red cedar stumpage would
be changed each, qugrter so as to retain the same relationship to the
the latter changed
'much
'published' prices fdr logs no matter how
quarterly. This was set out:as a "ratio, expressing mathemiiatically
the relationship of the agreed price of stumpage to the published
price of logs, which ratio as of. the date of the original period was
-22 percent.
The 'parties 'furthier--agreed'the patties being the Indians and the
,lumber company-thitt ifX the,' Secretary of the Interior should find
upon review that the."character of the operation, changes inllmarketing
conditions or technological developments" had altered the situation
to such extent as to impress the Secretary with the desirability of
'changing the. ratio, he 'should prqceed to .establis'li a new ratio upon
'
30 days' noticetothe lumber co pany. .
The: exact language of paragraph 10 of the subject contract reads
as follows:
'

':

THE SECRETARY OF THE INTERIOR OR H1IS bULY AUTHORIZED REPRESENTATIVE may,'

upon his own initiative, or upon- submission- by the Purchaser- of evidence
*satisfactory to the Secretary or 'such representative, review the stumpage, rates
If, as a
established by the procedure set forth in Sections 6 to 9 inclusive.
result of such review, the Secretary or-such representative finds, that the
character of the operation, changes in marketing conditions, or technological
developments, have altered the situation to such an extent that a change in
the existing ratios between stumpage rates and the Grays Harbor-Puget Sound
log prices appears warranted, he shall give thirty days. notice to: the Purchaser
of his intention to establish new. percentage ratios between stumpage rates
and the Grays Harbor-Puget Sound log prices during which time the Purchaser
may consult with the Secretary or such representative; POVIDED that the re*quirements of notice in this Section shall be satisfied when the new ratios
established under its authority are made effective upon the first day of the
quarterly period which is not less than thirty days following notice by the
Secretary or such representative to the Purchaser that he intends to proceed
under the authority of this Section to change such ratios. The ratio, however,
for any species of sawtimber shall not be changed oftener than once in any
calendar year.

Paragraph 10 of the contract authorizes the Secretary or his representative' to review the' character of the operation, marketing condi'tions or the technological status of the industry to determine whether
changes of such an extent have taken place as to warrant the setting
of a new percentage ratio between the value of the stumpage and the
published Grays Harbor-Puget Sound log prices. There arises the
question of what cost items in the spread between the value of the
stumpage and log prices the Secretary may take ito consideration
in determining a new ratio. Is the Secretary limited to factors related
to changes in the character' of the operation, marketing conditions or
technological developments? We believe not.
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The contractual plan for redetermination of price contemplates a
two-step. procedure.. First, the Secretary must make a finding that
significant changes having to do with the character of the operation,
marketing conditions or technological developments have taken place.
Here, without argument, he is limited to the consideration of the
events germane to these stated classes. Once the Secretary has satisfied himself that changes of such type and of sufficient magnitude
have occurred, he is authorized to take the second step, nainely to
redetermine a new ratio between the fair value of the stumpage and
the published price of logs. In carrying out this responsibility, the
Secretary is acting as the freely chosen arbiter of both parties to the
contract-one of whom is the buyer of the stumpage and the other
the seller.
There seems no doubt that the Secretary, in the exercise of reasonable discretion, can take the interest factor into account in determining whether changes in the specified conditions "have altered the
situation to such an extent that a change in the existing ratios ***
appears warranted * * *
Thu's he can refuse altogether to establish
new ratios because of an interest factor or any other reasonable con'sideration bearing on the fairness of the existing ratios to the contracting parties. To construe the Secretary's authority under section
10 to permit him discretion to refuse any relief whatever on unspecified but reasonable grounds, and then to construe the remainder
of section 10 so narrowly as to exclude these same grounds from consideration in fixing the degree of relief, can only have harsh and unreasonable consequences. The law favors an interpretation which is
fair and reasonable to one which leads to harsh or unreasonable results. Restateiment, Contracts, sec. 236 (a). Written contracts are
-to be interpreted as a whole. Supra, sec. 235 (c).
We see no reason to believe that the Secretary may not use any
tests of value which a reasonable man, acquainted with the marketing of stumpage, could be expected to use under the circumstances.
Of course, his actions may not be arbitrary or capricious. He exercises an informed discretion. The law is not unfamiliar with the
practice of setting fair values. (Cf. In re Oullette, 98 F. Supp. 941
'(1951).) The Secretary in his redetermination of the price ratios
will be here guided by those tests and methods of valuation which
a capable and prudent businessman would use. The Secretary may
approach the pricing problem exactly as his office did in determining
the original ratio or he may employ more recent methods of appraisal and pricing. He may determine the ratio and from it determine the price for the quarter then involved or he may determine
the then fair price and fix the ratio. Either way the price will
continue to' change as the- ratio -changes. There is no reason whi
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he need repeat any errors of computation which may have crept into
,the original negotiations or fail to take advantage of later information or improvements in pricing techniques. This construction of the,
contract permits the Secretary to take into consideration the cost of
interest involved in making payments in advance of cutting to the
sellers of the stumpage whether this item of cost was reflected in the
original price or not.
A further question has been raised as. to whether there need be
new consideration passing between the parties in connection with
the use of a cost item not used in the original pricing. We know
of no legal theory which would require a new consideration to support such a change in the pricing formula used in the redetermination of price in this type of contract. Of course the- contract itself
*had tobe supported by consideration. The contract contains mutual
promises which bring it within the general rule "that a promise by
one party is a sufficient consideration for a promise by the adverse
party." (Cf. 12 Am. Jur., Contracts, § 113.) It is also clear that
the consideration passing between the parties and supporting the
original contract is sufficient to support their agreement to, in effect,
abide by the redetermination of a new ratio which may result in
advantages or disadvantages to either side. The general principle is
well understood: "The single consideration of paying a specified sum
of money by one party to a contract is sufficient to support several
distinct stipulations by the other party to do, or refrain from doing,
certain things, and it is unnecessary to repeat in every paragraph of
the contract that such stipulations are entered into for the consideration once expressed." (12 Am. Jur., Contracts, § 119.)
It is therefore our opinion that the Secretary legally took into
consideration interest on funds required by. the contract to be. advanced by the purchaser to the seller. In fact it is arguable that a
failure to take this interest factor into account would have given the
purchaser grounds to complain of arbitrary and capricious action
by the Secretary in his role of "arbiter" of the redetermined ratio.
This.is true whether these contracts are considered "in the nature
,of public contracts" or purely as private contracts between the Indians as sellers and the lumber company as purchasers subject to a
statutory approval by the Secretary in his role as trustee, of the economic resources of the Indians involved.
It is our further opinion .that as a matter of law these contracts
are not. public contracts so as to be subject to the special laws pertaining to such contracts. Contracts other than public contracts are
gqvprned. by the general law of contracts as modified by particular
The Supreme Court .and other Federal
Statutory requirements.
courts, have. consistently held that Indian timber sales contracts
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under 25 U. S. C. secs. 406 and 407 are not "public contracts." The
leading case is United States v. AZgoma Lumber Company, 305 U. S.
415 (1939). On the basis of the Algoma case, we conclude that the
United States is technically not a "party" to this type of contract and
that a contract to which the United States is not a party is not a
"public contract." The principle of the Algoma case was followed
by the Circuit Court of Appeals, Eighth Circuit, in Farm Security
Administration v. Herren, 165 F. 2d 554 (1948), and again in Waterman S. S. Corporationv. Land, 151 F. 2d 292 (1945), reversed o
other grounds, 327 U. S. 540. The Attorney General's office by letter
to the Secretary of the Interior dated April 17, 1912, ruled that
contracts for the sale of timber under authority of section 7 of the
act of June 25, 1910, spra, "are solely for the benefit of the Indian
and are in no wise contracts 'on behalf of the Government'

* * *."

This ruling is understood to mean that these timber contracts are
not public contracts.
Whether or not the subject contract is in the nature of a public
contract, we believe that in the establishment of new percentage ratios
between stumpage rates and the Grays Harbor-Puget Sound log prices
no additional consideration need be found to pass between the parties
to support the readjustment of price and ratio, for the contract as
executed was supported by adequate consideration. The sole responsibility of the Secretary is to fulfill his contractual role as "arbiter" of
theonem,watiopin aac~crdance with well-established rules of law governing similar contracts between private parties and those principles of
economics which would guide an informed businessman in similar
circumstances.
It is of course manifest that this opinion relates only to the legal
authority for the actions taken and does not undertake to state the
technical and policy considerations which entered into the administrative decisions concerned.
ELMER F. BENNETT, Solicitor.
CERTAIN QUESTIONS ARISING AS THE RESULT OF THE EXTENSION OF THE SEGREGATED LEASE OF ANY UNDEVELOPED LANDS
RESULTING FROM A PARTIAL ASSIGNMENT OF A LEASE WHICH
IS IN ITS EXTENDED TERM BECAUSE OF ANY PROVISIONS OF
THE MINERAL LEASING ACT PURSUANT TO SECTION 30a
THEREOF (30 U. S. C., 1952 ED., SUPP. IV, SEC. 187a)
Oil and Gas Leases: Extensions-Oil and Gas Leases: Rentals
Where an oil and gas lease is extended pursuant to the last sentence in section 30a of the Mineral Leasing Act, as amended (68 Stat. 585; 30 U. S. C.,
1952 ed., Supp. IV, sec. 18Ta), the extension runs from the next succeeding
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anniversary date-. of the lease for such part of 2 years as remain after
..deducting the period, if any, between the effective date of the (partial)
assignment and such anniversary date and there is no change in the
anniversary date.

-

Oil and Gas Leases: Extensions-Oil and Gas Leases: Rentals
If

the resulting extension is for less than a full year or if after it has run
for a full year it is due to continue for less than another full year, the
-annual rental is to be prorated in the same proportion that the remaining
fractional'year of the extended term bears to a fuIl year.

Oil and Gas Leases: Extensions-Oil and Gas Leases: Rentals
The procedure with respect to the approval, of assignments where the term
of the assigned lease is extended by operation of law even after the lease
term in which they were filed has expired is the same as it has always
.been. An assignment may be approved in such circumstances and the approval will relate back, to the effective date of the assignment as fixed in
section 30a of the Mineral Leasing Act.

Oil and Gas Leases: Extensions-Oil and Gas Leases: Rentals
Any lease issued, under any. provision. of the Mineral Leasing Act which is in
its extended term under any provision of that act is subjeet to partial
assignment and the resulting lease or leases of any undeveloped land is
entitled to the extension provided for in the law. The extension privilege
does not apply to renewals of leases pursuant to section 17 of the aet as
it read prior to its amendment August 21, 1935.

M-36464

AUGUST 8, 1957.

TO THE DIRECTOR, BUREAU OF LAND MANAGEMIENT.

In your-inmor nd i ofT e 12, you ask what is the proper rental
charge ol a lease extended pursuant to section 30a of the Mineral
Leasing Act where the period following the last anniversary date of
the lease as extended is less than 1 year.
:The State Supervisor, Denver, Colorado, has asked this and certain'
additional questions of the Regional Solicitor, Denver, Colorado, and
has received answers as follows:
(1) As to prorating rentals:
[the rental] would be 50 cents per acre per year [on a nonproductive lease not
on a known producing geological structure] and for -the year -in which the lease
does not run for the full year the rentals will be prorated to reflect rentals
due for that portion of the year during which the lease is to be effective.

(2) The Regional Solicitor also stated that the approval of such
an assignment would not change the anniversary date of the lease.
I am in full agreement with these conclusions of the Regional Solicitor. The provision for lease continuance for 2 years is intended
to guarantee the assignee and, it may be the holder of the retained
portion, a minimum period of 2 years in which to develop the lease.
That purpose is evident elsewhere in the law. It is reflected for
example in the provision of which this is an amendment and in the
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1946 amendatory act as applied to leases eliminated from a unit area.No purpose to change the anniVersary date of the lease is evident.
The general rule (so far as I know it has never been departed from)
is to consider in such cases, and there are several counterparts including those resulting from the operation of, section 39 of the act (30
U. S. C. sec. 209) and section 6 of the Outer Continental Shelf Lands
Act (43 U. S. C., 1952 ed., Supp. IV, sec. 1335), that the anniversary
date does not change, but one period will be less than one year and
the rentals will be prorated for that period. The section 6. Outer
Continental Shelf Lands Act cases are so treated pursuant to Comptroller General's Opinion B-126352 of March 213 1956_ As stated
in that opinion, any other rule would result unfairly as. between
lessees who held for different periods of time. I am informed that
in the section 39 cases the- fractional year's ental was paid for the
first period of the extension instead. of the last, but such payments
followed a suspension of the lease,'including suspension of the rental
and -thelease went from a rent free status1to a rental status, within;
a lease year. Here unless the assignment' is made anid filed- on or
near the last day of the prior extension rental, if the lease is in a
rental. status, itwill already have been paid for sometime in advance
and no rental will be due until the next anniversary.: date. If the
parent lease is' not in arental status, 'the assigned portion takes the
same status until the next 'rental due ate,'.except that where entals
are suspended if the suspension is lifted before the next anniversary
date both portions of the original lease would fall into a rental paying status immediately.
.
The Regional Solicitor suggests the question whether such an assignment must be approved prior to the expiration of the prior extension to make the further extension applicable. It is the uniform
rule that such approvals may have a retroactive effect. In fact, the
law itself so implies (30 U. S C. sec.-'187a)-., The same rule has been
applied in the issuance of[ coal and some other mineralleases' which'
are customarily back-dated to the date on which the, application was
filed.- So also with respect to applications for; suspension of operations and production, the waiver of minimum production' requirements of lases and other requests for relief.
Another question suggested by the Regional Solicitor is as to what
type of leases and extensions this provision of law applies. It is
part of a section which applies generally to all oil and gas leases
subject to the act. The provision which it replaced by its very terms
was limited to one type of extension "because of production" and
necessarily excluded leases for which the law provided no extension
because of production. The new provision, however, is not so limited
in its scope. It applies to all leases issued and thereafter extended
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under any provision of the act where a partial assignment of undeveloped land is made. It applies to 20-year leases issued under
section 14 or section 17 as it existed prior to its amendment in 1935,
or renewals of such leases only if the 20-year term or the 10-year
term has been extended under some provision of the act. It applies
only to etended leases. It does not apply to renewals of leases.
nCARLES M. SOLLER,

Associate Solicitor.
Approved. August 22,1957.
EDMUND T. FRrnz,

Deputy Solicitor.
APPEAL OF BARNARD-CURTISS COMPANY
IBCA-82

Decided August 9, 1957

Contracts: Interpretation-Contracts: Additional Compensation-Contracts:
Changes and Extras-Contracts: Changed Conditions
A contractor who was performing a contract to rehabilitate an existing irrigation system was obligated under the terms of the contract, which indicated that the work was to be delivered.complete and undamaged, to repair
the damage to such work caused by floodwaters resulting from an unusually
heavy rainstorm, even though it may not have been at fault in constructingthe protective works required by the specifications. The costs of the repair
work cannot be allowed under the "changed conditions" article of the
contract.

Contracts: Performance-Contracts: Additional Compensation
In order to permit inspection of damage caused by a flood resulting from an unusually heavy rainstorm a contractor could be required to dewater a headworks structure inundated by the floodwaters when the contract provided
that the contractor was to provide without cost to the Government reasonable facilities for the inspection of the work.

Contracts: PeTformance-Contracts: Acts of Government
A contractor engaged in rehabilitating an existing irrigation system should ex-

pect that some maintenance work and even minor construction work wilt
be performed during the construction period of the contract, and the fact
that such work was performed does not excuse the contractor from repairing
damage caused by floodwaters resulting from an unusually heavy rainstorm.
This is especially so when the contractor has failed to show that there was
a causal connection between such work and the damage to the contractor's
work.

Contracts: Performance-Contracts: Specifications-Contracts: Additional
Compensation
The question whether a contractor who was engaged in the rehabilitation of
an existing irrigation system may be required to repair storm damage to the
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work outside the pay or neat lines of the contract depends in large part
upon whether the contractor was negligent in its operations prior to the
>,eccurrence of the storm. Although under the terms of the contract the
contractor was required to repair the storm damage irrespective of fault
on its part, this obligation would be limited to the restoration of the work
it had undertaken under the contract. On the other hand, if the contractor
- were guilty of negligence in the conduct of its operations prior to the storm,
it would be obligated to repair any damage attributable to its negligence,
whether within or without the pay or neat lines. However, even though
the contractor were not negligent, the scope of its obligation to repair storm
damage would not be so narrow that it could not be required to do any
work that was outside the pay or neat lines, nor so wide that it could be
required to restore any property of the Government that may have been
damaged by the storm. Thus, the contractor, who was required to make an
opening through an embankment, was not obligated t rebuild other portions
of it, irrespective of the relationship of this work to the restoration of the
area excavated by the contractor or to the completion of other features
of the contract work.
Contracts:

Generally-Contracts:

Performance-Contracts:

Substantial

Evidence-Contracts: Subcontractors and Suppliers
A contractor who was entirely cooperative, and who would have provided
additional works to protect its operations in rehabilitating an existing irrigation system, if such works had been clearly demanded or even suggested
by project personnel, cannot be held to have been negligent in the conduct of
its operations when a storm occurred that proved to be of such magnitude
.that its consequences could hardly be said to have been foreseeable either
by the-contractor or by project personnel. The burden of proving that
the contractor was negligent rests on the Government in such circumstances,
and this burden cannot be sustained simply by showing failure on the
part of the contractor to coordinate effectively the work of its subcontractors, so that they would perform the subcontracts on time, if the prime contractor did not breach its obligation of timely performance towards the
Government, nor by showing that the prime contractor performed other acts
in the course of construction which may not have been causative factors in
magnifying the damage caused by the storm. However, the contractor was
guilty of negligence when, having completed a wasteway structure, he failed
to place the backfill above the structure for a period of approximately 6
months prior to the storm, since such neglect would expose the structure to
damage even in an ordinary rainy season.
BOARD OF CONTRACT APPEALS

Barnard-Curtiss Company has appealed from the findings of fact
and decision of the contracting officer dated July 3, 1956, denying its
six claims for additional compensation, originally totaling $42,226.79,
arising out of its performance of Contract.No. 14-06-D-715 with the
Bureau of Reclamation.
The contract, which was dated November 27, 1953, and was on U. S.
Standard Form No. 23 (Revised April 3, 1942), provided for earthwork- and structures for the rehabilitation of the Vermejo Diversion
438149-57
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Dam, the Vermejo Canal, and the Eagle Tail Canal o the Vermejo
Project, New Mexico. The total contract price was $332,654.
A hearing was held on the appeal on March 7. and 8, 1957, at Denver,
Colorado, before the undersigned, a member of the Bbard.
Notice to proceed with' the work was received by the contractor on
'December 12, 1953. As,'under paragraph 6 of the specifications the
work was to be completed within 550 calendar days of receipt of notice
to proceed, the work should have been col eted on,June 15, 1955.
! By findings of fact dated June 28, 1955, the time for completion was
extended, however,
calendar- days, or until August 31, 1955.. The
work was actually. not' completed and accepted'until October 22, 1955,
but no question of liquidated damages for delay is involved in the
present proceeding.The contractor's claims were summarized by the contracting officer
in his -findings in tabular form, as follows:
c:laim item3 No.

I
:.
II-Willow
III :
IV-CrowCreek
V-

VI

-

.

-------------

-

'

Strueturt involved .

'

Eagle Tail headworks-$8,174.00'
Creek wasteway-21,59771.
Curtis Creek!wasteway-7,815.
Siphon ----------------Eagle Tail canal-

e

o

--------------

- -- ------

Amount
claimed

95
2347.87
630.00

3,261.26

Amount
allowed
$719. 5
None
None
None
None
None

It appears that a single event was the origin of the first four of the
contractor's claims. A heavy rainstorm occurred at the site of the
work and in drainage areas upstream therefrom at the time the work
-under the contract .was being perfoarmed. The rainstorm, which began
on May 17 'and continued through May 20, 1955, produced a total
precipitation at the site of- the work of 7.02 inches, which was 50 percent of the average annual 'precipitation, and approximately 400 ercent of the average precipitation in May in the locality of the work.
The floods resulting from the. storm inundated and damaged much of
the contractor's work.. The contracting officer fund'that the damage
varied from only ninor damage at Crow Creek Siphon to almost
.complete destruction at Willow Creek Wasteway. The contractor
repaired the damage but did so under protest, claiming that the
protective works which it had constructed with the approval of the
Government inspectors, would have' been sufficient except for the
wholly unexpected rainstorm, and that it was, therefore, entitled to

'additional' compensation under article 4 of the contract which provided for equitable adjustments in case the contractor encountered
1 Department Counsel indicated at the hearing that a further extension of time had been
granted to the contractor, and that no liquidated damages would be assessed.

'12 ]'"'
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"changed conditions. 2 The contracting officer rejected, howevertle
-ontractor's contentio-s, and in his decision he held that the contractor was bound to bear the costs of the repairs in view-of the provi*siols of article 10 of the contract, which provided that the contractor
was to be responsible for work performed "until coitpletioln and final
*acceptallce" and that Upon completioll of, the contract the work was

to be delivered "complete and undamaged."
It has repeatedly been held that article 10 of the standard form of
Government construction contracts (or similar provisions) puts the
burden of repairing any damage to the contract work prior to its
acceptance upon the contractor, notwithstanding the absence of fault
on the contractor's part.3 Moreover, as one party to a contract is not responsible to the other
party for loss'es occasioned by an act of God, the "changed conditions"
article has been held to be inapplicable in such cases.4 The fact that
:the protective works constructed by the contractor may have been
satisfactory to the Government inspectors cannot be held to have
lessened the responsibility of the:contractor, for this responsibility
vas imposed' upon it by the terms of the contract. Indeed, it would
have made no difference if the Government itself had constructed the
protective works so long as it did not warrant their adequacy.'
In addition to article 10 of the contract, the specifications contained
'two provisions that reinforce the contractor's obligations in so, far
as the protection of the excavations is concerned. Paragraph A-23 of
the standard specifications

6

included the following provision:

Where the work to be performed under these specifications crosses or other'wise interferes with existing streams, watercourses, canals, farm ditches, oil,
gas, or water pipe lfnes, drainage channels or water supplies, the contractor shall
provide for such watercourses or pipe lines and shall perform such construction
during the progress of the work that no damage will result to either public or
private interests, and the contractor shall be liable for all damage that may result
from failure to so provide during the progress of the work.
2

'These were defined in the article as "subsurface and/or latent conditions at the..site

materially differing from those shown on the drawings or Indicated in the specifications, or
unknown conditions of an unusual nature differing materially from those ordinarily encountered and generally recognized as inhering in work of the character provided for in the
plans and. specifications * *
3 See Osberg Construction CO., 63 I. D. 180 (1956); and MoWaters and Bartlett, IBCA-50
(October 31, 1956). Other judicial and administrative decisions are cited in these cases.
Under article 16 (c) of the contract, the contractor was also made responsible for "the
restoration of any damaged work.,'
4 The Aruendel Corp. v. United States, 96 Ct. Cl. 77, 116 (1942); The Arunidel Corp. v.
United States, 103 Ct. Cl. 688, 711 (1945).
i See, for instance, Day v. United States, 245 U. S. 159 (1917), in which the Government
itself built the bulkhead but did not guarantee its effectiveness. When a flood occurred, the
contractor had to perform extra protective work but the Court held that the contractor was
not entitled to recover.
I In addition to the Special Provisions of Specifications No. DC-4035. the Bureau of
Reclamation's "Standard. Specifications for Construction of Canal Systems,'August 1951"
were incorporated into the contract documents.
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Andj paragraph B-7 (c) of the standard specifications expressly provided that the/unit price bid in- theseediaule, for excavation fr- strnctures should include "the cost of all labor and materials for cofferdams
and-other temporary construction and of all pumping and-unwatering,
and of all other work neecessary to maintain the excavations in good
order during construction * * *" [Italics supplied].
It must further be considered in the case of each of the first four of
the contractor's claims, however, whether it possesses any features
that would impose responsibility upon the Government for the repair
of the damage caused by the rainstorm, or further support the Government's contention that the contractor was bound to repair the damage
so caused.
Claim Item 1
The Eagle TailiHeadworks, which was to replace a similar obsolete
structure, was to serve to control the amount of water released into
the Eagle Tail Canal from the flow of two creeks, Eagle Tail Creek
and Chico Rico Creek, the surplus flows to be released again into the
Eagle Tail Creek Channel. The new headworks was placed approximately in the center of a. wide sweeping curve in the old channel.
The contractor's own forces excavated the channels leading to and
away from the structures but the structure work itself was subcontracted to the D. W. Falls Construction Company, which in turn
had two subcontractors, C. E. Caldwell and Ace Construction
:Company."
At the time- of the rainstorm with its resulting flood the Eagle
Tail headworks was almost completed, and the prime contractor's
dragline was close to the structure site. However, the concrete placement had not been entirely completed, and the forms had not been
removed. As protective measures, the prime contractor had left
"plugs" or unexcavated earth sections, both above and below the
structure site in order to direct the flow of water around the structure
site into the old channel. Although the plugs remained intact after
the flood, the structure site was inundated, the waters both flowing
through the site and backing up into it. Nevertheless, the structure
itself was not washed out, and there was no significant damage other
than the depositing of silt. The problem of restoring the status quo
was, therefore, primarily one of pumping and cleaning.
The principal dispute between the contractor and the Government,
so far as this claim is concerned, is apparently whether after the
storm, the contractor was required to dewater the headworks structure three rather than two times. The contractor contends that it
Indeed, a marked feature of the job was the extent to which all the work under the
contract was subcontracted; the prime contractor performed only the excavation and pipe
placing work. In all there were six subcontractors or sub-subcontractors.
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was required to do so three times, although the contracting officer
considered that it had been directed to do so only two times. There
is no doubt that the operation was actually performed three times,
for, the contracting officer found that shortly after the storm the
contractor began of its own volition to dewater the stilling basin
section of the headworks structure in order to make possible the removal of forms and the finishing of the formed surfaces of the concrete placed prior to the storm. However, the contracting officer
also found that due to the limited character of the contractor's equipment and modes of operation the headworks structure was never
completely dewatered during this time. Consequently, the contractor was ordered on July 1 to undertake a dewatering operation, which
disclosed surface irregularities in the concrete adjacent to the dentations. Apparently the contractor did not work for a number of
days, however, with the result that the water rose both inside and
outside the stilling basin, and the contractor was ordered on July
6 to dewater the stilling basin completely so that a more thorough
investigation of flood damage could be made. The contractor then
pumped for a number of days until a heavy runoff intercepted by the
Eagle Tail Canal again inundated the stilling basin. At this point
the contractor was told he need make no further attempts at dewatering, and that no repairs to the headgate structure would be
required, although the reason for this sudden decision is rather obscure in the record.
The contractihg officer held that the first dewatering operation
which the contractor was directed to undertake was required by
article 6 (b) of the contract, which provided that the contractor
"shall furnish promptly without additional charge, all reasonable
facilities, labor and materials necessary for the safe and convenient
inspection and test that may be required by the inspectors," and hence
that no additional compensation was due for this dewatering operation. He allowed $719.55, however, to. cover the cost of the dewatering operation which was discontinued after the runoff.
There is attached to the contracting officer's findings a letter dated
December 8, 1955 from the Ace Construction Company, the subsubcontractor which actually performed the dewatering operation, to
the, D.. W. Falls Construction Company in which it is asserted that
the Bureau demanded right after the flood that all silt be removed
so that the concrete work could be inspected for possible damage and
that two of the Government inspectors found no structural defects
after the pumping and cleaning had been performed, so that the
subcontractor felt that pumping could be discontinued. At the hearing, however, the contractor failed to produce any of the subcontractor's personnel involved in the dewatering and cleaning opera-

318

DECISIONS OF THE -DEPARTMENT; -OF THE INTERIOR

64

D.

tions while, on the other hand, the Project Construction Engineer did
testify on behalf of the Government that the project persohuel, did
nlot direct the pumping undertaken prior to July 1. Since the contractor necessarily had to dewater the structure site at least to some
extent to be able to remove the forms, it could have undertaken this
operation even though it did not concede any responsibility for the
storm damage. On the whole record, the Board must find that only
two dewatering operations were directed by project personnel.
Another contention of the contractor appears to be that the Eagle
Tail Headworks were so located and designed that "in the event of a
flood it would of necessity be completely covered by water with
resultant damage." Even assuming that this contention is wellfounded-and the readiness with which the structure was flooded
during and after the storm lends some credence to the contentionboth the location and design of the structure was, of course, known to
the contractor, and it, therefore, necessarily accepted the risk that
flooding might occur during the period of construction. In other
words, the contention is only a statement in another form of the
contractor's general contention that it was not responsible for the
repair of flood damage.
Finally, the contractor calls attention to the fact that in a suit
against it in the United States District Court at Albuquerque brought
apparently by the D. W. Falls Construction Company-in which the
work done by it, as well as its sub-subcontractor, the Ace Construction
Company, in repairing the storm damage at the Eagle Tail headworks,
as well as at the Willow Creek wasteway, was involved-the court
held that notwithstanding the inclusion in the subcontracts of a clause
specifically obligating the subcontractor and the sub-subcontractor to
the same extent as the prime contractor was obligated to the Bureau of
Reclamation, the sub-subcontractor was entitled to recover the costs
of the rehabil itation work after the flood on a theory of implied contract. The subcontracts were not offered in evidence, however, and
the decision of the court was not produced at the hearing. Judging
from the record, however, the basis of the decision appears to have
been that the prime contractor had failed through another subcontractor to perform on time certain work which should have been performed before certain operations of the subcontractors involved in
the suit were to be commenced. The clause quoted in the contractor's
brief as the basis for the court's decision only obligated the subcontractors, moreover, to the extent that the provisions of the Bureau
6ontract were applicable to their contracts, and this would not necessarily include the obligation to deliver the work as a whole ' complete
and undamaged." In any event the court's decision does not seem
to have been to the effect that the contractor was relieved of its cn-
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tractual obligation towards the Government to deliver the work.
'complete and undamaged."X
As the contracting officer has allowed com ensation for the. additional dewatering operation not permissible under the terms of the
contract, and the claim is otherwise without merit, it is denied.
Claimr& Item 2
The Willow Creek wasteway was constructed to replace an old
wasteway. The old structure was an outlet works in an old earthen
dam across Willow Creek, that intercepted the flow of Willow Creek
and carried the water down the Eagle Tail Canal. In the course of
the years the reservoir formed by the dam had been completely filled
up with silt, and a small channel had been constructed through the
silt bed in order to convey the flows of the canal through the silt bed,
which was about 35 feet higher than the level of the old Willow Creek
Channel just below the dam. The new Willow Creek wasteway was
described by the Project Engineer as "a combination structure of
precast concrete pipe with concrete inlet transition and a concrete
structure at the outlet end of the pipe." The work to be performed
under the contract included the cutting of the dam across Willow
Creek at a point close to the channel through the silt bed, and the
removal of the old wasteway structure, as well as the deepening of
the channel which was to carry the water from the outlet works back
to Willow Creek.
To protect the excavation the contractor's subcontractor, C. E.
Caldwell, placed material therefrom along the lower bank of the Eagle
Tail Canal between the canal and the structure site. This protective
dike, which appears to have been deposited in rough waste piles, was,
according to the testimony of Caldwell, approximately 15 feet in
height. In addition, Caldwell constructed across the silt bed an
access road which blocked the canal directly in front of the structure
site, except for a culvert consisting of a 30" pipe which Caldwell
placed in the bed of the caial beneath the road fill.
Prior to the commencement of the construction work under the contract, the Vermejo Conservancy District had used the dam or dike
across Willow Creek as an access road to the lower reaches of .the
canal. When Caldwell's excavation breached the road, the District
used a dozer on the rough spoil piles that formed the protective
embankment for the structure site to convert it into a substitute
access road. This was done without objection on the part of the
subcontractor.

It appears -also that during the progress of construction before the
flood the District decided to relocate a channel for the Eagle Tail

320

DECISIONS

OF THE DEPARTMENT

OF THE INTERIOR [64 I. D.

Canal across the silt bed above'mentioned. The channel was 8 feet
wide at the bottom and 20 feet wide at the top, and natural earth plugs
were left at the intake and outlet ends of the channel, so that the
water from the Eagle Tail Canal would not enter the channel. This
relocated hannel across the silt bed was actually constructed under
a cooperative arrangement between Caldwell and the District under:
which the former performed the work for the District with his dragline in exchange for the latter's permission to use its dozer in performing the work which he was required to do under his subcontract
covering the Vermejo Project. At the request of the District, the
Bureau of Reclamation staked the excavation for the relocation of
the canal but did not otherwise, participate in its construction.
Prior to the occurrence of the rainstorm on May 17, the old wasteway structure had been removed, the required excavation had been
substantially completed, the pipe had been laid, and the concrete
poured for the floor of the outlet structure. So severe were the effects
of the storm, that the flood poured over the canal banks, and the contractor's protective dike, and flowed right through the construction
site. The pipe was washed away and had to be recovered; the floor
of the outlet structure was buried in mud, although it remained intact,
except that the steel had to be straightened. A good deal of channel
degradation occurred in the channel of the Eagle Tail Canal through
the silt bed up to the point of its confluence with Willow Creek, a
distance of some 300 yards. At the structure site itself the excavation
for the foundation was eroded to a depth of 20 to 25 feet below the'
level of the structure. The cut which the contractor had made through
the dam was considerably widened on each side beyond the specified
pay lines, and the contractor was required to reslope the side banks
to prevent cave-in and provide a solid base for the backfill that was
still to be placed, and also to re-excavate that portion of the canal
that was below the outlet structure. The total quantity of earth eroded
from the structure site that was outside of the designated pay lines,
or neat lines was 5,250 cubic yards. It is apparent that to repair the
storm damage that the contractor had to fill in with material as well as
to remove material that had been deposited. While in the case of the
Curtis Creek wasteway discussed below the contracting officer expressly
distinguished between the backfill "required for the repair of flood
damage" and "the regular backfill," 8 he did not do so with respect to
the Willow Creek works.
The Government and the contractor accuse each other of conduct'
that contributed to the magnitude of the disaster caused by the storm.
The Government argues that the contractor was at fault in not coordinating the work of the various contractors and subcontractors
8

See paragraph 24 of the findings of fact.
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-who participated in the job, and seeing to it that they performed their
subcontracts on time, in which case the work could have been completed before the storm occurred; also in failing to construct more
adequate protective works; and finally in constricting the chajinel' of
the Eagle Tail Canal leading to the site of the work with a culvert
that had too small a diameter.
The contractor contends, on the other hand, that the Government
was a least partly responsible for the damage caused by the storm
because it permitted the Vermejo Conservancy District to construct
the substitute access road and to relocate the channel for the Eagle
Tail Canal across the silt bed. So far as these contentions are concerned, inasmuch as the subject matter of the contract was rehabilitation work on an existing irrigation system, the contractor should have
expected that some maintenance work and even minor construction
work would be performed during the construction period of the contract. 9 The contractor could hardly have regarded this work as unusual since it raised no objection to either the access road or the relocation of the canal at the time the work was performed. In aily
event, the Board must find that the preponderance of the evidence
supports the contention of the Government that the contractor has
failed to show that there was a causal connection between the work
performed by the District and the damage to the contractor's work.
So far as the access road is concerned, the leveling of the contractor's
rough dike seems to have actually increased its height at low points,
and may thus have supplied greater protection than would otherwise
have been the case. As for the relocated Eagle Tail chaniel, the
excavation was not connected either with the Eagle Tail or the Willow
Creek channel, and there is no convincing evidence that any substantial
amount of water actually flowed through the relocated channel. But
even if it were otherwise, and a causal connection did exist between the
work undertaken by the District and the damage caused by the storm,
the contractor's contention essentially would be that the Government
interfered with its operations and rendered them more hazardous by
constructing the access road and the relocated channeL The contractb then might -have a claim for unliquidatid damages-but the
Board lacks jurisdiction to consider and allow such a claim.
Amore difficult problem is presented by another contention of the
contractor which is that even if by the terms of the contract it was
required to repair the storm damage, it was not required to do work
O-The chtracf6r sii s warned-inf paragral 272 of the ;Specd.4 Provisiopss§of'the cntinued
ottrattbn o'f the irrigation-§ystem'Y Thus, there wai included i this paa.
.
ph
vision: "The contractor's operations shall not interfere with the normal water requirements
for irrigation or storage operations on the existing project: during the irrigation season
which extends from April to October 1." This provision, however, only served to emphasize
what was apparent.
Compare Walsh Bros. v. United Stees, 107 Ct. Cl. 627. 644.(1947).
438149.7-
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outside the pay or neat lines. The solution of this problem would
seem to depend in large part upon whether the contractor was negligent in its operations prior to the occurrence of the storm. Under
the terms of the contract the contractor was required to repair the
storm damage irrespective of fault on its part but this obligation
would be limited to the restoration of the work it had undertaken
under the contract. On the other hand, if the contractor were guilty
of negligence in the conduct of its operations prior to the storm, it
would be obligated to repair any damage attributable to its negligence,
whether within or without the pay or neat lines.
The Government made a determined effort at the hearing to prove
that the contractor had been at fault in the conduct of its operations
prior to the storm but, so far as the Willow Creek wasteway is concerned, the Board is unable to conclude that such fault has been established. The burden of proving fault in such a situation as this rests
with the Government, which is the party alleging the fault.
'lAWhile it is true that the responsibility for providing adequate protective works was that of the contractor, and that it was not relieved
of this obligation by the presence of the Government inspectors or even
by their approval of the protective works provided by the contractor,
the fact that these works appear to have been wholly satisfactory to
the project personnel militates against any conclusion that the contractor was negligent. The contractor was entirely cooperative, and
would have provided additional protection if it had' been clearly
demanded or even suggested by the project personnel. The storm
proved to be, however, of such magnitude that its consequences could
hardly be said to have been foreseeable either by the contractor or by
project personnel, and hindsight should not be substituted for foresiglt in determining whether the contractor was negligent. It is true
no doubt that the contractor did not coordinate too effectively the work
of its subcontractors and their subcontractors, but whatever obligations the subcontractors may have breached with respect to the time of
performance in carrying out their contracts with the prime contractor,
the latter did not breach its contract witi the Government in this
respect, sinde'theGoverhment has recognized that the delay in the
performance of the prime contract was excusable. As for the fact
that the protective dike constricted by the' contractor was somewhat
lower than the height of the existing dam, and the fact that the culvert
constructed by the contractor may have been too narrow, the Board
is not satisfied that these involved negligent acts that were causative
factors in magnifying the-damage caused by the storm. Moreover,
so far as the'pipe for the culvert is concerned, the record establishes
that it was furnished by the District and that its use was appro-ve4
by the Bureau.
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As the-contractor was not negligent in the conduct of its operations
at the Willow Greek wasteway, its obligation was only to restore the
contract work that had been damaged. However, while the. Board
does not believe that the scope of this obligation was so narrow that
the contractor could not be required to do any work that was outside
the pay or neat lines, it was not so wide that the contractor could
be required to restore any property of the Government that may have
been damaged by the storm.
Thus, the contractor could be required to remove any material from
the excavation which had been deposited as a result of the storm,' 0 to
replace any backfill which had been washed out by the storm, to restore
the damaged portions of the wasteway structures, to complete those
structures, and to reconstruct the segment of the dam which the contractor had excavated in order to build the wasteway. Furthermore,
the contractor could be required to fill in the areas eroded by the storm
to the extent that was reasonably necessary in order to provide adequate foundations or support for the wasteway structures together
with the segment of the dam removed by the contractor, and to perform resloping operations or adopt other construction procedures to
the extent that they were reasonably necessary in order to provide such
foundations or support, for these steps would be essential to the restoration and completion of the contract work. But, so far as resloping,
backfilling or other work in the eroded area are concerned, the obligation of the contractor was limited to reestablishing only so much of
the former earth surfaces as would be reasonably necessary to admit of
the wasteway being completed to the elevations, dimensions, and standards prescribed by the contract and to admit of the portion of the
embankment removed by the contractor being replaced in like manner.
The obligation could not be enlarged to the point where the contractor,
who was required merely to make an opening through the embankment, would be required to rebuild other portions of it, irrespective of
the relationship of this work to the restoration of the area excavated
by the contractor or to the completion of other features of the contract
work."1L
Unfortunately, however, the recorddoes not show whether the contractor was or was not required to. do more than was reasonably necessary to restore and complete the contract work. Since the burden is
on the contractor to establish his right to additional compensation, the
Board would-ordinarily have to reject the claim. In the present case;
10The Board has already so held in
Construction Co., 63 . D. 180 (1956), and in.
COeberg
McfWaters d Bartlett, InCA-56 (October 31, 1956). Compare also A, J. ParettaContracting
Co., Inc. v.IUnted States, iO6 Ct. Cl. 324, 352 (1947) and Newhall-J=erkner Coflntructidnt
Co. et al. v. United States, 116 Ct. Cl. 419, 447-48 (1950).
n Compare Collier Eilectric Co., BCA No. 832 (January 6, 1945), 3 CCFn 265, and Kenney,
BCA No. 107 (May 24, 1945), 3 CCF 829.
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however, the Board is persuaded that such a disposition of the claim
would be unfair. The minds of the parties never focused upon the
real issue involved in the claim until after the contracting officer had
made his findings of fact and decision. At the hearing, although some
testimony was offered with respect to work outside the pay or neat
lines, the contractor failed to request that the Government produce the
cross sections which would establish not only the extent of the erosion
at the Willow Creek wasteway, as compared with the extent of the
excavation previously made by the contractor, but also the location and
extent of the resloping, backfilling and other procedures involved in
the various phases of the repair work. But the failure to make such
a request was due to some confusion on the part of both parties as to
whether such data went merely to the question of the extent of the
damages. Actually, such information was necessary to prove or disprove the existence of liability.
In view of all these circumstances, the claim is remanded to the
contracting officer for the purpose of making supplemental findings
in accordance with the views expressed herein. If these findings indicate that the contractor is entitled to additional compensation, and
the, contractor is willing to accept such compensation, which should
be determined in accordance with paragraph A-9 of the standard
specifications, the contracting officer may provide for payment of such
compensation to the contractor. If the supplemental findingsindicate that the contractor is not entitled to additional compensation, or
if the contractor is unwilling to accept the compensation offered to it,
it may file an appeal with the Board within 30 days from the date of
the receipt by it of the supplemental findings.
Claim? Itemn 3
The nature of the rehabilitation work, as well as the prevailing
conditions, at the site of the Curtis Creek wasteway were very similar to those at the Willow Creek wasteway but in this case all of the
work had been subcontracted by the prime contractor. When the
flood occurred, the pipe had been laid, the concrete structure had been
completed but the backfill above the structure had not been put in
place. The structure site had been protected by a dike similar to that
at Willow Creek wasteway As a result of the flood, the foundation
underneath the structure was eroded, the inlet was tilted to the right
and the first two sections of pipe were unjointed. The, amount of
earth eroded from the structure site was approximatelf ,300 cubic
yards. The rehabilitation work after the flood consisted of staightening the structure' and backfilling around it, as well as redig
the. canal below the outlet structure.
'
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The nature of the respective positions of the Government and the
contractor is also very similar. The Government here stresses in particular the long delay of the contractor in backfilling around the
structure site after its completion, and argues that this left the work
in an exposed condition into the season of heavy rainfall. The
gravamen of the contractor's complaint is that the Vermejo Conservancy District had prior to the award of the contract cleaned silt
from the apron of the old wasteway structure, as well as cleaning a
channel from the canal to the wasteway, and enlarging the channel
leading away from the Curtis Creek wasteway, and that this work
contributed to the damage caused by the storm. The contractor also
contends, as in the case of the Willow Creek wasteway, that it was not
responsible for restoring the excavation beyond the pay or neat lines.
So far as the minor channel cleaning is concerned, this was even more
obviously ordinary maintenance work which the contractor should
have expected. The contractor has not shown, moreover, that this
work was a factor in causing the damage. Normally, the cleaning of
the channels would have assisted in the dissipation of the floodwaters,
and thus afforded some additional protection to the structure site.
In any event, as in the case of the Willow Creek wasteway, whatever
claim the contractor may have would be a claim for unliquidated damages which the Board could not consider and allow.
In the case of the claim involving the Curtis Creek wasteway, the
Board is constrained to find, however, that the contractor was'negligent in the conduct of its operations. In this case all the structure
work had been completed as early as December 954. It remained
only to place the backfill above the structure, and this could have been
accomplished by about two more weeks of work. But, although urged
repeatedly to complete the job, the contractor had neglected to do so
when the storm broke. Thus the work was left exposed to damage for
about six months, which was an unreasonable length of time. Such
exposure would involve danger to the structure even in an ordinary
rainy season. If the structure had been backfilled before the flood
occurred, the water would probably have passed through the completed
wasteway structure without causing any-substantial damage.
In view of the contractor's negligence, it was responsible for repair
of all the damage, even though the work of restoration may have involved work outside the pay or neat lines. Moreover, 'in the case of
the Curtis Creek wasteway, the extent of the erosion was far less than
in the case of the Willow Creek wasteway, and it would, therefore
seem to be unlikely that the contractor was required to do much more
than restore the contract work. The claim is denied.
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Claim Item 4.
This minor claim, which involves the Crow Creek siphon, actually
.presents no special feature that heeds to be considered. The siphon
was located in a wide, sweeping loop in what had formerly been a
curve in the Eagle Tail Canal. A new channel was cut across this
curve, and in carrying the excavation of the new canal away from
the siphon, back to the point where it joined the Eagle Tail Canal,
no plug was provided to prevent water flowing back from the Eagle
Tail Canal to the siphon, although a plug had been placed at the upstream entrance of the siphon. When the storm occurred, the water
backed up into the siphon site because of the failure to leave a plug
at the downstream end. As a result heavy sediment was deposited
in the new excavation between the end of the siphon and the connection with the old canal. As the precast concrete pipe portion of the
structure had been placed and backfilled, the damage was minor, and
the contractor only had to clean out the canal from the lower end of
the structure to the entrance into the old canal. Thus the question of
restoration of material outside of pay lines is not involved in this
claim. Irrespective of any fault on the contractor's part in failing
to provide the downstream plug, the contractor was-bound to do the
rehabilitation work, and this claim, too, must be rejected.
Claim Items 5 and 6

Claim Item 5 is for additional compensation for cleaning the Eagle
Tail Canal near the site of the Eagle Tail headworks as a result of
silting during the 1954 operating season, and Claim Item 6 is for
additional compensation for cleaning stretches of the Vermejo Canal
after the 1954 operating season. Both claims are thus unconnected
with the rainstorm of May 17-20, 1955.
Although the contracting officer in his findings of fact and decision
discussed each of these claims in a general way, he expressly denied
both of them on the ground that the contractor had failed to file a
timely written protest against being required to perform the work
that constituted the subject matter of each claim. Paragraph 21 of
the Special Provisions of the specifications incorporated by reference
paragraph A-12 of the standard specifications, which provided that
a contractor who "considers any work demanded of him to be outside
of the requirements of the contract" shall immediately ask, in writing,
for a written instruction or decision and shall, within 20 days after
its receipt, file a written protest with the contracting officer, and
further declares that "except for such protests as are made of record"
in the manner and within the time limit specified, the decisions of
the contracting officer shall be "final and conclusive." The Govern-
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ment now invokes this protest requirement as a bar to the consideration and allowance of either of these claims by the Board.
At the hearing the contractor's president admitted that in the case
of these claims he had overlooked the requirement that he file written
protests against work which he wished to contest. The claims were
first advanced in the contractor's release on contract executed on January 6, 1956. As the project personnel had no knowledge that the
contractor intended to make the claims until after the release had
been executed, they failed to keep cost records in connection with the
Work. Irrespective of their merits,. Claim Items 5 and 6 must be denied by reason of the failure of the contractor to file timely written
protest. 12

CONCLUSION
Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509' as amended; 19 F. R. 9428), the findings of fact and decision
of the contracting officer dated July 3, 1956, are modified, and as so
modified are, affirmed.

WILLIAM SEAGLE, Member and Acting Chairman.
I concur:

HERBERT J. SLAUGHTER, Member.
THEODORE H. HAAS, the Chairman of the Board, who is on leave at
the present time, did not participate in the disposition of this appeal.

LEASING OF PROPERTY ALONG THE INTRACOASTAL CANAL IN
T. 15 S., RS. 1 AND 2 E., LA.
ER., LOUISIANA
School Lands: Grants of Land
A grant to a State for school purposes attaches to no specific sections until
the lands are surveyed, and prior to survey the United States may make
other disposition of such sections which have been reserved for school use.
Public Lands: Generally
Lands which have been appropriated or reserved for a lawful purpose are not
public, and are impliedly excepted from subsequent laws, grants, and disposals which do not specially disclose a purpose to include them.
Conveyances: Generally
Where through a mutual mistake of the parties a tract of land in a conveyance
is incorrectly described, in equity the grant will be held effective as to the
tract which the parties intended to convey.
See J. D. Ar'mstrong Co., IIC., 63 I. D. 289, 316-17 (1956), and other authorities there
cited.
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To THIE DIRECTOR BREAU OF LAND MANAGEMENT.
Mr. Austin W. Lewis, Pioneer Building, Lake Charles, Louisiana,
has questioned the title of the United States to the area in the Intracoastal Canal right-of-way through secs. 15 and 16, T. 15 S., R. 1E.,
Louisiana Meridian, Vermilion Parish, Louisiana.
*ffX
The Parish Board of School Directors of Vermilion Parish, Louisiana, executed a deed to the United States of the lands to be covered
by the Canal in sec. 16 on August 11, 1908. This deed was ineffective
as a conveyance because at the time it was executed the United States
was already the fee simple owner of the land attempted to be
conveyed.
It is true that sec. 16 in each township in the State of Louisiana
was reserved for the support of the schools by section 10 of the act of
March 3, 1811 (2 Stat. 665), but the law is clear that a grant to a
State for school purposes attaches to no specific numbered sections
until the lands are surveyed, and prior to survey the United States
may make other disposition of such sections which have been re,served for school use, Heydenfeldt v. Daney Gold
Silver Mining
Co., 93 U. S. 634 (1876); Minnesota v. Hitchcock, 185 U. S. 373, 399,
400 (1902); United States v. Morrison, 240 U. S. 192 (1916); United
States v. Wyoming, 331 U. S. 440, 444-446 (1947) ; F. A. Hyde & Co.
37 L. D. 164, 166 (1908), and State of Montana, 38 L. D. 247 (1909).
This doctrine is followed by the Louisiana courts, Board of Directors
of Public Schools of Parish of Orleans v. New Orleans Land Co.,
70 So. 27, 138 La. 32, and Meyer v. State, 121 So. 604, 168 La. 146
(1929).
The lands involved here were not surveyed at the time of the deed
from the School Board and never have been officially surveyed by
the United States; therefore, at the time the School Board executed
its deed, the School Board had no title to the lands in sec. 16, but title
was in the United States.
The construction and improvement of the portion of the canal in
question was authorized by the act of March 2, 1907 (34 Stat. 1089),
which appropriated money for improvement of the Inland Waterway in accordance with House Document 640, 59th Cong., 2d Sess.
As stated in the Annual Report for 1910 of the Chief of Engineers
(page 1612): "By June 30, 1910 the waterway was nearly completed
between Vermilion Bay and Grand Lake", and as of July 1, 1909, it
was dredged 33,340 feet west of Vermilion Bay. The 1911 Report

*00

.

' It was apparently thought that the land was State-owned.
On January 31, S3, the
Secretary of the Interior approved a State indemnity selection of 160 acres in sec. 26, T.
8 S., R. 7 W., Louisiana Meridian, under the act of May 20, 1826 (4 Stat. 179), on the
premise that the sec. 16 here considered was deficient in area. In fact, no such deficiency
ever existed; the section actually contains 1,180.41 acres.
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of the Chief of Engineers (page 1753). indicates that the work of
dredging the portion of the waterway between Vermilion Bay and
Grand Lake was commenced under contract of September 19, 1908,
and continues: "The canal between Schooner Bayou and White
Lake was completed in February, 1911." Thus, by February 1911,
the canal was actually constructed across sec. 16, and the land was
appropriated to carry out the purpose of the 1907 act prior to survey,
and no rights to the portion of sec. 16 so appropriated ever accrued
to the State. The status quo of the title to the-land now known as
sec. 16 was not changed by any legislation, by survey, or otherwise
prior to the actual construction of the canal and the appropriation
under authority of law of the area occupied by the canal right-ofway.
On April 23, 1912, an act was passed (37 Stat. 90) which "fixed,
reserved. and confirmed to the State for the benefit of the public
schools as though official surveys had been regularly extended over
such townships" all unsurveyed secs. 16 in Louisiana which lie in
the same townships as lands which have been certified or patented
in the State under the 1849 Swamplands Act. However, this act
did not pass title to the portion of sec. 16 involved here because prior
to its passage the land in question had already been appropriated to
another public purpose.
Wilcox v. Jackson, 13 Pet. (38 U. S.) 498, 513 (1839) states, 2
Whenever a tract of land has been appropriated to a public use, it is severed
from the mass of the public domain, and subsequent laws of sale are not construed to embrace it, though they do not in terms except it.

Scott v. Carew, 196 U. S. 101 (1905), affirms:
Unless an intent to the contrary is clearly manifest by its terms, a statute
providing generally for the disposal of public lands is inapplicable to lands
taken possession of and occupied by the Government for a special purpose.

And United States v. M1finnesota, 270 U. S. 181 (1926), holds:
Lands which have been appropriated or reserved for a lawful purpose are not
public, and are impliedly excepted from subsequent laws, grants, and disposals
which do not specially disclose a purpose to include them.

The 1912 act. therefore, must be construed in the light of the rule
established by Wilcox v. Jackson and like cases, and when so construed, it must be held that it did not convey any title to the State
for the right-of-way which had previously been appropriated.
The following cases cited the Wilcox case with approval: Mo. Kans. &Texas By. Co. v.
Robertx, 152 U. S. 114, 19 (1894); Leavenworth v. United States, 92 U. S. 78, 741, 745
(1875); Newhall v. Sanger, 92 U. S. 761 (1875) and Rutherford v. Greene's Heirs, 2
Wheat. (15 U. S.) 196, 203 (1817)
The Louisiana case of State of Louisiana v. Garfield,
211 UT.S. 70, 71, 77 (1908) also relies on the Wilcox case as does the recent (1937) case
of United States v. O'Donuell, 303 U. S. 501, 510. The Interior Department follows the
Wilcox case in David B. Morgan, 60 I. D. 266, 270 (1948), and in State of Florida, 38
L. D. 352 (1909), the Department quotes the Wilcox doctrine.
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In view of the above, the conclusion is reached that having appropriated the portion, of section 16 in question to the use of the
Inland Waterway prior to survey and prior to the act of 1912, the
United States now holds fee simple title to that portion of section
16 covered by the Inland Waterway.
By deed of January 17, 1908, the Orange Land Company, Ltd.,
conveyed to the United States six described tracts of land, including
a tract some 302 feet wide crossing section 15, T. 15 S., R. 1 E.,
Louisiana Meridian. The conveyance cited the act of March 2, 1907,
supra, and its authority "for improving Inland Waterway Channel
from Franklin to Mermenteau, Louisiana" over a right-of-way "to
be furnished without expense to the United States." The granting
clause reads:
In consideration of the benefits to accrue from said improvements, the party
of the first part; does hereby grant and convey unto the party of the second
part all those certain tracts of land lying and being in the Parish of Vermilion
and State of Louisiana.

The habendum clause provides:
To Have and to Hold, the above described premises, together with all and
singular the rights- and appurtenances thereunto belonging unto and to the
use of the United States of America and its assigns forever.

The quoted language is that of a fee simple conveyance.
posed is in relation to the reservation in the deed that:

The problem

Until Congress shall have authorized and provided for the enlargement and
widening of said canal, said company or corporation, its successors or assigns
shall have the right to control, occupy and use any part of above described
land not actually needed by the United States, in the same manner, and to the
same extent as before the execution of the conveyance, and also the right to
transfer, lease, quitclaim, or otherwise dispose of said property and every part
thereof subject to the grant made to the United States.

This reservation is now redundant and of no effect as Congress authorized and provided for the enlargement and widening of said
canal by the acts of August 18, 1941 (55 Stat. 641), incorporating
by reference Sen. Doe. 94, 77th Cong., 1st Sess., and July 24, 1946
(60 Stat. 635), incorporating by reference Sen. Doc. 189, 79th Cong.,
2d Sess., and Sen. Doc. 231, 79th Cong., 2d Sess. Corps of Engineers
maps executed in 1949 and 1950 and titled "Mermenteau River, La.,
Proposed Work F. Y. 1950-L51, Channel Improvement, White Lake
to Vermilion Bay, Mile 27.98 to Mile 40.02, Plan, Profile, Sections
and Borings, Spec. No. Civ. Eng. 16-047-50-139, File No. J-1317192" show plans for widening and enlarging the original canal
so as to cover substantially all if not all of the width described in the
deed from the Orange Land Company, Ltd. I have been informed
that the work proposed in the above Corps of Engineers maps has
X
already been completed under authority of the 1946 act, spra.
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The canal, as actually constructed and completed in February 1911,
lies roughly 1,000 feet northerly of the tract described in the deed.
It is contended by Mr. Lewis that because of this fact the quoted
reservation is still effective with respect to the strip so described.
From an examination of all available maps, it appears that the same
discrepancy between the land description in the, deed, and the place
of actual canal construction occurred not only with respect to section 15, but also with respect to other parcels conveyed in the same
deed by the Orange Land Company, .Ltd., across adjacent sections
17, 14, and 13 of the same township and range, and other described
parcels farther east. Thus, although the deed described an oblique
strip across the northerly portion of sections 14 and 13, the canal was
actually constructed so as to cross the northwest corner of. section
14, the southeast corner of section 11, and the south half of section
12. This section of the canal is a straight line continuation from the
point of origin on the west shore of White Lake.
The official plat of survey of sections 1, 2, 11, and 12 was accepted
March , 1857. Sections 28 through 35 had been officially surveyed
and the plats accepted September 11 and 17, 1845. All the remaining
sections of T. 15 S., R. 1 E. were for many years depicted cartographically as one-mile squares based on hypothetical protractions to
an ideal township. See maps accompanying Reports of the Surveyor
General for the years 1849, 1851, 1853, and 1854, andinaps executed
by the Corps of Engineers in 1907 of "White Lake to Vermilion Bay,
Louisiana", and in 1937 of the "Inland Waterway From Franklin
to Mermenteau River, Louisiana, Vermilion Bay to White Lake."
None of the other sections here involved were surveyed until the
decree in Louisiana Furs, Inc. v. State of Louisiana, N. 3033, 12th
Judicial District Court, Vermilion Parish, Louisiana. Pursuant to
that decree, a plat of survey of the entire township was executed on
May 17, 1939, more than 30 years after the Orange Land Company,
Ltd., deed was signed. Only then was it discovered that the township contained land greatly in excess of an ideal township, and the
excess was distributed among the intermediate sections, including
sections 13 through 17, thereby creating sections nearly double normal
size. See map in Louisiana F9urs, Inc. v. State of Louisiana, supra,
1949 and 1950 maps of the Corps of Engineers, entitled "Channel
Improvement, White Lake to Vermilion Bay", and current U. S.
Coast and Geodetic Survey map executed in 1951.
The lack of adequate surveys at the time of the Orange Land
Company, Ltd., deed led to inaccurate and conflicting maps which depicted supposed conditions which did not actually exist on the ground,
and an erroneous description in the deed was not only possible, but
probable. Nearly 50 years of peaceable possession by the United
States of the land on which the canal was actually constructed
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coupled with its absence of claim upon the land described in the
deed, is clear and convincing evidence that both-parties intended to
deal with the land now occupied by the canal.
There is no basis in reason to believe that the United States intended to acquire, or that the Orange Land Company, Ltd., intended
to convey, any land except that used in canal construction. The
United States would certainly have had no use for a narrow and
isolated strip of land across the sections here considered except as a
location for the canal, and the Orange Land Company, Ltd., could
hardly have expected any benefits to accrue" from a anal constructed in an indiscrininate location across its land. One party was
prepared to build a canal and the other was willing to provide land
for its construction, and the meeting of the minds is unmistakably
shown by the evidence upon the ground. The canal itself, as an everpresent landmark, has since its construction effectively put the world
on notice and no claim to the occupied land has ever been asserted
by third persons..
The case is clearly one fitting the well-established and universally
recognized principle that "equity regards as done that which ought
to be done." Peter v. Beverly, 10 Pet. (35 U. S.) 532 (1836);
Taylor v. Longworth, 14 Pet. (39 U. S.) 172 (1840); Gratz v. Cohen,
11 How. (52 U. S.) (1850); Cropley v. Cooper, 19 Wall. (36 U. S.)
167 (1873); South Dakota v. North Carolina,192 U. S. 286 (1904);
Uiited States v. Colorado Anthracite Co., 225 U. S. 219 (1912);
Independent Wireless Telegraph v. Radio Corp., 269 U. S. 459
(1926).
The rule is that where through a mutual mistake of the parties a
tract of land in a conveyance is incorrectly described, in equity the grant will be held effective as to the tract which the parties intended
to convey. The mutual mistake in the description in the deed does not
affect the rights of the parties, and the United States is entitled to
reformation of the conveyance in order to reflect the clear intention
of both grantor and grantee and to conform the description to the
actual location of the canal on the ground. Adams v. Henderson, 168
U. S. 573 (1897); Johnston v. Jones, 1 Black (66 U. S.) 209 (1861);
Birokett v. Anderson, 133 So. 129 (1931) ; Hartv. Blabey, 39 N. E. 2d
230 (1942); Critch/leld v. Kline, 18 Pac. 898 (1888); Chilstrom v.
Enwall, 210 N. W. 42 (1926) ; Crookston improvement Co. v. Marshall,
59 N. W. 294 (1894) ; Browneller v. Cole, 18 Ohio Law Abs.,; Haus* brandt v. Hofler, 90 N. W. 494 (1902); Waller v. Colvin, 92 So. 328
(1922), 151. La. 65; Fair v. Williamns, 175 So. 631 (1937), 187 La.
953; Branch v. Acne Homestead Assn., 169 So. 129 (1936); Weber v.
H. G. Hill Stores, 29 So. 2d 33 (1946), 210 La. 977; Broussard v.
Succession of Broussard, 114 So. 834 (1927), 164 La. 913; Penn v.
Rodriguez, 38 S. 955 (1905), 115 La. 174; and Frantonv. Nelson,
77 So. 767 (1918), 142 La. 850.
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After a colsideration of all evidence now available, I am of the
opinion that the United States is the owner in fee simple of all the
land underlying the Intracoastal Canal in T. 15 S., Rs.
and 2 E.,
intended to be conveyed by the OrangeLand Company, Ltd.
ELMER F. BENNETT,

Solicitor.

EFFECT OF THE LAW PROVIDING FOR THE AUTOMATIC TERMINATION OF AN OIL AND GAS LEASE ON WHICH THERE IS NO WELL
CAPABLE OF PRODUCING OIL AND GAS IN PAYING QUANTITIES
UPON THE EXTENSION OF SUCH A LEASE PRIOR TO TIMELY NOTICE OF THE EXTENSION
Statutory Construction: Generally-Oil and Gas Leases: Extensions
The amendment to section 31 of the Mineral Leasing Act of February 25, 1920
(41 Stat. 437; 30 U. S. C. sec. 181), by the act of July 29, 1954 (68 Stat. 585;
30 U. S. C., Supp. IV, sec. 188), providing for automatic termination of a
lease, not containing a well capable of production, for nonpayment of the
annual rental, when considered in connection with the text of the act which
it amends, and its purpose is not considered to apply to a failure timely
to pay the second annual rental for the extended 5-year period where notice
of the extension was not mailed to the lessee in time for him to receive it
and *return the rental so that it would be received tot later than the
seventh anniversary date of the lease.
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TO THE REGIONAL SOLICITOR, DENvER REGION.

Reference is made to your memorandum of April 9, concerning
lease BLM 021377 which was issued on March 1, 1951, for a term of
5 years. It appears that on February 21, 1956, an application for
a 5-year extension was filed, accompanied by the sixth year's rental
but due to delay not the fault of the applicant, the application was
not approved until February 28, 1957, on which date the Manager
notified the. lessee , that 9uless the s,
nth year's' 'tal w r
vd.
by p. i., March 1, the lease would automatically terminate by operation of the amendment to the leasing act made by the act of July 29,
1954 (68 Stat. 585).
The lessee states that the notice of the rental requirement was not
recev ed until March2,- a Saturday, and the a.pproved extension applicati6 not'received until the followig day. O'sr'Maich 4, :W tteti"
Union money order for the rental for the seventh year was sent to
the Manager, and he returned it to the lessee accompanied by a ruling
that:the leae had terminated by operation. of law. The lessee then

a
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returned the rental to the Manager and insisted that it be accepted
and that the lease had not terminated.
On February 28, 1956, when the primary term of the lease expired,
there was pending the timely filed application for its extension, accompanied by the requisite sixth year's rental. The record showed
no legal bar to the granting of the extension. Under section 17 of
the leasing act (30 U. S. C. sec. 226), the lessee was then "entitled
to a single extension of the lease."
(Italics added.)
Upon approval of the application on February 28, 1957, under the doctrine
of relation, the approval related back to the date of its filing thus
precluding any interval of time occurring during which the lease
was not in effect. But until the approval on February 28, 1957, there
was no extension of the lease with the consequent obligation on the
part of the lessee to pay the rental for the seventh year which ended
on that date. The delay of approval until February 28, 1957, the
last day of the seventh year, made it practically impossible for the
lessee to comply with the prepayment rental requirement of the lease
which became operative immediately upon the extension approval
and to comply with the Manager's requirement that the rental be paid
before 3 p. in., the following day.
You call attention to the fact tliat section 1 (2) of the act of
July 29, 1954 (30 U. S. C., 1952 ed., Supp. IV, sec. 226), provides
that the single 5-year extension of a lease shall be subject to the rules
and regulations in force at the expiration of the primary term and
conclude from that that the automatic cancellation provision, therefore, would apply to this lease. However, you point to language in
Donald C. Ingersoll, 63 I. D. 397, 400 (1956), that where an applicant is deprived of a statutory right because of his failure to comply
with a regulation- "that regulation should be spelled out. so clearly
that there is no basis for disregarding his noncompliance" and you
conclude that since the applicable regulation does not require successive payments during the pendency of an application- for extension, the failure to pay the rental on the due date will not result
in automatic cancellation.
I believe that the Ingersollcase, supra, is not authority for waiving
the requirement that the rental be paid on or prior to the anniversary
date of the lease. That case involved the question whether an-application for extension was timely filed. The law did not specify where
such an application should be filed. Neither did the regulation. The
form of application, although a part of the regulation, merely stated
that it was to be filed in the proper land office." The application was
twely filed in a land office, but not in the proper land office. The
conclusion was in effeet thatthere is a duty on the Department, where
the law does~iot;-cov-`r the proposition, to povide adequate regula.
tions specifying its requirements.
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Here the law itself makes the requirement and a regulation cannot
change it. Nor is a regulation necessary for the purpose of notice,
since everyone is presumed to know the law.
If the failure of the lessee in this case to pay the rental not later
than the date of its seventh anniversary is excusable, it is only because
the law either permits that to be done or does not apply to this kind
of case. The only exception in the law is where the anniversary date
falls on a day in which the proper land office is not open, which has
no application to this .case. It remains to consider whether the law
applies here.
If the sentence making the requirement is read alone it clearly
applies. But it is a settled rule of construction applicable always,
no matter how clear the language of a particular part of an act, that
such part is not to be construed as though it stood alone. It mrust be
considered in conjunction with all of the language of the act of which
it is a part. Mastro Plastics Corp. v. National Labor Relations Board,
350 U. S. 270 (1956) ; Gaylerv. Wilder, 10 How. (51 U. S.) 477 (1850);
Red Bird v. United States, 203 U. S. 76 (1906). Also where it is part
of an amendment, the whole act as amended becomes the act. Blair v.
Chicago, 201 U. S. 400 (1906). Then too, where amendatory or supplemental legislation apparently would have the effect of reversing
a general policy of the Government, a clear expression of intent is
necessary. E Iarte Crow Dog, 109 U. S. 556 (1883). Where a general policy is settled 'and of long standing, an apparently complete
depafture from that policy should be assumed only where it is plainly
apparent that that was the intent. See United States v. Arizona, 295
U. S. 174 (1935)'; Agnerican Fur Co. v. United States, 2 Pet. (27 U. S.)
358 (1829) ; Uited States v. Fisher, 2 Cranch. (6 U. S.) 358 (1805).
Again even where the language may appear to have a plain meaning
its history may raise such doubts that the search for meaning should
not be limited to the'statute itself. Assn. of Westinghouse Salaried
Employees v. Westinghouse Electris Coip., 348 U.' S. 437 (1955);
United States v. Dickerson, 310 U. S. 554 (1940); Boston Sand Co. v.
United States, 278 U. S. 41 (1928)'. Likewise for consideration is the
purpose to"be'served,' particularly where the ainendmenit appears to
adopt a course diametrically opposite to the previous' rule.
-When we consider the law as it was, we note that no lease could be
canceled:for failure to pay the annual rental until after 30 days' notice
to the lessee' at his address of record and if that notice was not delivered by posting the notice for 30 days in'the Land Ofice. The amendment provides neither for actual or constructive notice nor for cancellation but for automatic termination of the lease for failure to' pay.
As above stated, there -are no exceptions. Yet 'for violatiois of any
other tern of the lease, notice is still a requisite. "Thus, the new rental

336

DECISIONS OF THE DEPARTMENT

OF THE INTERIOR

64 :1 D.

default provision becomes an exception to the general rule of the law.
These provisions are so inconsistent on their face as to seem to require
that we ascertain the intent or purpose of the, amendment. Te fact
that tatamendment
occurs in an act containing several others which
-a-re6learly -desigiied 'to favor the lessee by relieving him of previously
existing bars to the continuation of his lease also naturally prompts
the query whether it was intended to be punitive in its effect. Examination of the legislative history shows that it was enacted for the dual
benefit of the lessee and to lighten administrative burdens. Lessees
familiar with private and State leases where failure to pay terminated
the lease assumed the same to apply to Federal leases and were thereby
entrapped into becoming unwitting debtors to the United States.
Further, they had either to furnish a bond or pay rentals 90 days in
advance of their due date.: The United States had to issue some 1,000
notices each month, aild prosecute efforts to collect past-due rentals
often even to sue in the courts or-as sometimes happened-write off
the debt as uncollectible, in which event the account would be kept
active by the Comptroller General with a view to possible future offsets. It was obvious that a lessee being in possession of a signed copy
of his lease, at all times was chargeable with notice that an annual
rental was due and payable. The lease expressly so provided and it
was in his possession.
In view of the retention of the notice requirement with respect
to other violations, it seems apparent that Congress intended the new
provision to apply to the'regular, annual rental payment, the necessity for which the lessee had continuous notice and that. it was not intended to apply to a case where the lessee had no way of knowing that
the obligation had accrued. The Igersoll case, supra, although not
directly applicable to this case, recognizes a salient principle of law
that this Department has been scrupulous to follow, and that is that
no one should be deprived of his rights without adequate notice.
It can be argued, of course, that just as an initial applicant for
lease is required to keep his application in good standing, so must an
applicant for the extension of a lease do so. But the Department
has..seen, fit to eat the.latter with. greater coiisideratioin->and, by
regulation, has permitted the delayed payment of the sixth year's
rental, where, for any reason, it has not been paid. at the time the extension application was filed. 43 CFR 192.120 (c). A lessee, who does
not receive notice that his extension application has been approved
until all ,but a day or two of the 'sixth year -has elapsed has. reason
to doubt whether his lease will be<etended at al.' He ma.y..,havie, had
experience with adiniinistrative< delay where the question of his qualifications and the availability.of. land were involved, but normally
the extension of a lease is a mere formality.;: He can hardly be. cen-
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sured for inquiring before paying more whether the extension is to be
granted.
I conclude that the intent of Congress was that the amendment was
to apply to an obligation voluntarily assumed by the lessee and of
which he had continuing notice in the lease issued and delivered to him
or constructively to his assignees and that it does not apply to an application for extension nor to the extension until he has received notice
of it in time to make any necessary payment in one of the usual ways
for making such payment.
ELMER F. BENNETT)
Solicitor.
SEYMOUR GRAY ET AL.
v.

MILNER CORPORATION

A-27431

Decided August 21, 1957

Mining Claims: Possessory Right-Mining Claims: Patent
Failure to file an adverse claim against an application for

a patent on a
mining claim within the 60-day publication period required by section 2325
of the Revised Statutes amounts to a waiver of the adverse claim, and to
the extent that a protest against issuance of a patent on a mineral entry
is -an adverse claim it will not be considered as an adverse claim unless
filed within the required time.

Mining Claims: Determination of Validity
Insofar as a protest against an application for patent on a mineral entry
asserts that a patent applicant has not complied with the law in any manner essential to a valid entry, the protest will be considered by the Department.

Mining Claims: Patent-Administrative Practice
A suit pending in a State court based upon an asserted prior appropriationof a mining claim and amounting to an adverse claim against an application for mineral patent is not a judicial proceeding under section 2326 of
the Revised Statutes which will stay action of the Department on the
application for patent where the adverse claim was not filed in the land
office within the time required by statute.

Mining Claims: Location-Federal Employees and Officers: Interest in
Lands
The fact that a United States deputy mineral surveyor performed the work
of locating a claim for a patent applicant does not, in the absence of evidence that at the time of location the surveyor had, or has since acquired,
* an interest in the land, make the location void by reason of section 452
of the Revised Statutes which prohibits the purchase or acquisition of interests in the purchase of public lands by officers, clerks, and employees of
the General Land Office.
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Xining Claims: Mineral Surveys-Mining Claims: Generally
If a deputy mineral surveyor of the United States who executed the survey
for patent on a mining claim was one of the two witnesses signing the affidavit required by statute and regulation for proof of posting on the claim
of 'the plat and notice of intention to apply for patent, the patent applica-,
tion will be rejected, unless a supplemental affidavit by a proper witness
is furnished, because regulatory provisions that the surveyor of a mining
claim will not be allowed to prepare for the claimant papers in support
of the application and-that the surveyor must have absolutely nothing to'
do with the case except in his official capacity as surveyor disqualify the
surveyor as a witness of posting for the patent applicant.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Seymour Gray and Ora A. Dixon, executrix of the estate of Paul
S. Dixon, deceased, have appealed to the Secretary of the Interior
from a decision of October 9, 1956, by the Director of the Bureau
of Land Management dismissing a protest against any and all proceedings by Milner Corporation for an application for patent on the
Hazel lode mining claim situated in sec. 28, T. 38 S., R. 17 W.,
S. L. M., Washington County, Utah. Milner Corporation filed application Utah 015020 on April 1, 1955, for patent on the Hazel lode
covering 15.935 acres, as shown by mineral survey No. 7237, Utah.
The claim is apparently valuable for iron ore.
The appellants' protest, filed on June 14, 1955, against Milner Corporation's patent application, asserted that the Red Cap lode mining
claim, located by Seymour Gray and Paul Dixon on October 1, 1950,
and recorded on October 24, 1950, in the office of the County Recorder, Washington County, conflicted with the Hazel claim and
was located prior thereto; that the protestants had discovered mineral within the Red Cap claim, marked the claim upon the ground,
performed annual assessment work and complied with Federal and
State laws regarding mining claims. The protestants stated that
they intended to file suit against Milner Corporation to quiet title
and for damages.
In a letter to the protestants' attorney, dated June 15, 1955, the
manager of the Salt Lake City land office rejected the protest as not
having been timely filed. On the protestants' appeal to the Director
of the Bureau of Land Management, the manager's decision was
affirmed.
Meanwhile, on June 28, 1955, two weeks after filing their protest
in the land office, the protestants filed a complaint against Milner
Corporation and the United States in the district court for Washington district, Utah. The complaint alleged that the Red Cap
lode, located and appropriated by plaintiffs, was a valid claim iwhen
Milner Corporation located Hazel lode on all or part of the land
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covered by the Red Cat. Plaintiffs requested a decree that they own
the Red Cap and that the claim of Milner Corporation* be declared
n'ull and V'oid; they also requested an injunction against further patent proceedings and an award of damages. After removal to the
United States District Court for the District of Utah, the action was
dismissed as to the United States by an order of April 24, 1956, on
the ground that the United States had not consented to be sued. The
case has apparently been remanded to the State court for disposition
of the issues between appellants and Milner Corporation.
Sections 2325 and 2326 of the Revised Statutes (30 U. S. C., 1952
ed., sees. 29 and 30) prescribe the method of determining the right
of adverse claimants to the possession of mineral lands for which a
patent application has been made. Section 2325 provides that notice of the application I -!rpatent and of the plat of survey of the
claim must be posted oi. the claim, before the patent application is
filed. Notice of the application for patent must be published for a
period of 60 days and must be posted in the land office for the same
period of time. Section 2325 then provides:
* If no adverse claim shall have been filed with the register and the
receiver [now manager] of the proper land office at the expiration of the sixty
days of publication, it shall be assumed that the applicant is entitled to a patent,
upon the payment to the proper officer of five dollars per acre, and that no
adverse claim exists; and thereafter no objection from third parties to the
issuance of a patent shall be heard, except it be shown that the applicant has
failed to comply with the terms of this chapter.

Section 2326 provides in part:
Where an adverse claim is filed during the period of publication, it shall be
upon oath of the person or persons making the same, and shall show the nature, boundaries, and extent of such adverse claim, and all proceedings, except
the publication of notice and making and filing of affidavit thereof, shall be
stayed until the controversy shall have been settled or decided by a court of
competent jurisdiction, or the adverse claim waived. It shall be the duty of
the adverse claimant, within thirty days after filing his; claim, to commence
proceedings in a court of conpetent jurisdiction, to determine the question of
the right of possession, and prosecute the same with reasonable diligence to
final judgment; and a failure so to do shall be a waiver of his adverse
claim.

* * *

Evidence in the record shows that notice of the Milner Corporation's application for patent was published for the period required by
statute and regulation (once weekly from April 7 through June 2,
1955); that a copy of the survey plat and a notice of the application
for patent were posted on the claim before and during the publication. period; and that notice of the .appliation forpatentwas posted
for 60 days in the land office. The protest against the patent application, however, was not filed until June 14, 1955, after the expiration of the 60-day publication period.
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The statutory provision limiting the time within which an adverse claim may be filed to the 60-day publication period is mandatory, and section 2325 of the Revised Statutes expressly provides
that if no claim is filed in the land office within the required time,
it shall be assumed that none exists (Gross et al. v. Hughes et al., 29
L. D. 467 (1900); see 43 CFR 185.86). Failure to file an adverse
claim within the time required by the statutory and regulatory provisions precludes consideration of the merits of such a claim (American Consolidated Mining and Milling Co. v. De Witt, 26 L. D. 580
(1898); Burnside et al. v. O'Connor et al. (On Review), 30 L. D. 67,
70 (1900); Langwith v. Nevada Mining Company et al., 49 L. D.
629 (1923)).
Section 2326 of the Revised Statutes contemplates that controversies as to the right of possession of a claim between conflicting mining
claimants, which are the basis of adverse proceedings in the courts,
shall be tried and determined, unless the adverse claim is waived,
before entry is allowed.
When an adverse claim is filed within the time required by section
2325, proceedings on the patent application are stayed (except for
the publication and posting of notices and plat and the filing of proof
thereof) until the controversy is finally adjudicated by the court or
the adverse claim is waived or withdrawn (43 CFR 185.81) . However, the Department has held that one who files an adverse claim in
the land office after the expiration of the 60-day publication period
and subsequently brings suit thereon, but not within the statutory
period, is not an "adverse claimant", but only a protestant without
interest (Nettie Lode v. Texas Lode, 14 L. D. 180 (1892)'), and the
courts have ruled similarly
The Department has also held that
where judicial proceedings are brought upon an adverse claim filed

I

In an action on an adverse claim under section 2326 of the Revised Statutes, an allegation by the plaintiff that an adverse claim, in due time and form, was filed in the Land
Office is necessary to confer jurisdiction upon the court to decide the controversy (Lily
Mining Co. V. Kellogg, 74 Pac. 518 (Utah, 1903); Cronin et al. v. Bear reek Gold Mining
Co., 32 Pac. 204 (Idaho, 1893) ;THunt et al. v. urceka Gulch Hm. o., 24 Pac. 50 (Colo.,
1890)).
In the absence of special circumstances such as fraud, he who fails to adverse until
after the expiration of the publication period is absolutely cut off and cannot be heard to
say that he has prior rights. Failure to file an adverse claim is a basis for a conclusive
assumption by the Government that no adverse claim exists. Although anyone has a
right under section 2325 of the Revised Statutes to protest against the issuance of a
patent on a mining claim, he has no right to a contest which is lost by failure to adverse.
In a protest, an applicant's claim to patent under the mining laws may be challenged but
the protestant's own right to the laud may not be asserted. A protest against the applicant's right to a patent can be made only before the land department and cannot be
made the basis of litigation in the courts (Wight v. Dubois et al., 21 Fed. 693, 695, 696
(C. C. D. Colo., 1884) ).
Sections 2328 and 2326 of the Revised Statutes provide a method whereby adverse
claims to mineral lands may be tried in court and if an adverse claim is not filed within:
the time provided or judicial proceedings are not begun within the statutory period, any
claim is waived (Golden Reward Mn. Co. v. Buxton Min.' Co., 79 Fed. 68, 873 (C. C.
D., S. Dak., 1897)).
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-af-terthe 60-day..period, such proceedings do not preclude the allowance of a mineral entry or bar the isuance o a tent (Nettie Lode v.
Texas Lode, supra). Thus, the failure to file an adverse claim during
the period of publication is, by statute, a waiver of such a claim and
section 2326 of the Revised Statutes does not authorize judicial determination of the right of possession of a mining claim as between an
adverse claimant and a patent applicant if the adverse claim is not
filed within the time required by section 2325.
In short, the well-established principles appear to be as follows:
In order to present an adverse claim which will be cognizable by the
courts, the claimant must file an adverse claim in the land office within
the 60-day publication period. If he files late, he loses his right to
have adjudicated his claim of right to prior possession of the land in
controversy. He has only the standing of any person to call the
Department's attention to asserted deficiencies in the application for
patent, which excludes any claim based upon priority of possession.
In any event, the decision of a State court under section 2326 goes
'only to the question of the right of possession of a mining claim as
between the parties involved in the litigation, and this Department
must determine all other questions relating to the right to a patent
(The Clipper lining Co. v. The Eli Mining and Land Co. et al. (On
review), 34 L. D. 401, 411, 412 (1906)).
The appellants contend that because of various deficiencies in the
Milner Corporation's application for patent and the patent proceedings, the. publication of notice of the application for patent was
ineffective to start the running of the period for filing adverse claims
and that these deficiencies require the rejection of the application for
patent. Moreover, they assert that the Hazel mining claim is void
because it was located by a deputy mineral surveyor; consequently,
the application for patent should not have been entertained by the
Bureau of Land Management.
We will consider first the contention that the Hazel lode claim is
void, for, if the contention is sound, it will dispose of the application
for patent filed by the Milner Corporation and render moot any question of priority between the Hazel claim and the Red Cap claim. The
appellants have standing to challenge the validity of the Hazel claim
even though they may have lost the right to file an adverse against
the claim by failing to act during the publication period.
The appellants assert that on September 9, 1951, the Hazel claim was
located for Milner Corporation by a person who was then a deputy
mineral surveyor for the United States; that Milner Corporation has'
admitted in its answer in the pending litigation between the appellants
and the patent applicant that a United States deputy mineral surveyor
made the location in the name.of Milner Corporation; that a deputy
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minleral surveyor is not qualified to locate a mining claim* and that
the Hazel claim is, therefore, void.
The original -location notice of the Hazel claim recorded o x
September 15, 1951,. in Waslington County, Utah, names as locators:
"Milner Corporation
By, A. R. Shelton"
A brief filed by the Milner Corporation in this. proceeding states that
as a matter of courtesy, without claiming, receiving or at any time
havinfg either directly or indirectly any interest in the Hazel claim,.
A. R. Shelton posted the location notice; that the Milner Corporation
was- the only locator having any interest in the Hazel claim; that
nothing in the regulations forbids the posting of a location notice'
for a locator by a mineral .surveyor; and that a mineral surveyor s
,not disqualified by statute or regulations from posting notices adplats.
Section 452 of the Revised Statutes (43 U. S. C., 1952 ed., Sec.. I1)I
provides:.
The officers, clerks, and employees in the General Land Office are prolibited
from directly or indirectly purchasing or becoming interested in the purchaseof any of the public land; and any person who violates this section shall forthwith be removed from his office.

This: statutory provision disqualifies United States mineral surveyors;
and deputy mineral surveyors from acquiring public lands or interests .therein, inter alia, by making a mining location, and an attempted. location in. violation of the. provision is. void (Waskey *Homner,223 U. S. 85 (1912); Lavagnino v. Uhig et al., 71 Pac. 1046
1049 (Utah, 1903); Floyd v. Hontgonery, 26 L. D. 122 (1898) ;:
Seymour K. Bradford.36 L. D..61 (1907)).
Departmental regulations in 43 CFR, Part 7, issued pursuant to,
section 452 and to the Secretary's authority,.to prescribe regulations
for thecond-uct of the 'Department's officers and employees are broader
in scope than section 452, but are relevant in determining the meaning
of the prohibition against employees becoming interested i the purchase of public lands. 43 CFR 7.2 (b) provides:
:"'Interest" means any direct or indirect ownership in whole or in part of
the lands or resources in question, or any participation in the earnings therefrom or the right to occupy or use the property or to take any, benefits therefrom based, hpon a lease or rental agreement, or upon any formal or informal
contract with a person who has such an interest. It includes membership in
a firm, or ownership of stock or other securities in a corporation which has
'such an interest: Provided, That stock or securities listed for public trading
on a stock exchange or securities market may be purchased by an employee
if the acquisition thereof will not tend to interfere with the proper and impartial performance, of the duties Of the employee or bring discredit upon fie
Department.
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There is nothing in the record in this proceeding to indicate that
A.R. Shelton, whose name appears on the location notice, was or has
become interested in the purchase of the claim as- that phrase has
has been construed in court and departmental decisions and as the
word "interest" is defined in the above-quoted regulation. Section
452 of the Revised Statutes andthe_ regulationsissued pursuant
thereto which frbid direct or indirect acquisition of public lands or
of interests therein do not forbid activities connected with the work
of locating a claiin. In the absence of evidence that a deputy mineral
surveyor has an interest, as defined in 43 CFR 7.2 (b), in the purchase of a mining claim, an assertion to the effect. that, as agent
for another, he performed acts essential to the location of such a
claim is not an assertion which, if established, would affect the
validity of the claim by reason of the prohibitions in section 452, because the statute prohibits only, the acquisition of a-property interest
or of rights in securing title to public lands and does not prohibit
doiig te..th work involved in locating, a mining claim2 It follows.
that the protestants' assertion that the work of locating the Hazel
claim was performed by a deputy mineral surveyor of the United
States would not, if it were proved, be a basis for holding that the
clain is void. However, because the only evidence in the record that
the mineral surveyor has no interest in the claim is-the statement to
that effect -by counsel for the patent applicant, and in order to dispel
any possible doubt on the question, an affidavit will be required of
the patent applicant and of the mineral surveyor who located the
*claim, stating that the surveyor did not have at the time when the
Hazel 'claim was, located and has not had since that time any interest.
in the claim as the word "interest" is defined by the departmental
regulation (43 CFR 7.2 (b)) quoted above before any final action
toward allowance of this application may be taken.
There being no other basis presented for declaring the Hazel claim
to be void, We turn now to the question whether the appellants' protest can be considered to be an adverse within -the scope of, sections
2325 and 2326 of the Revised Statutes. On the face of the record, the
2

An agent may make an original location of a mining claim, may make and sign the
location notice which is posted and filed, and may perform any of the acts required to
complete the appropriation for another (McOulloch v. Murphy, 125 Red. 147 (C. C. D; Nev.,
1903); MacDon ld et al. v. Clinff, 206 P. 2d 730 (Aris., 1949)- 43 CR 185.4).
When a mining location is made by an' agent in the name of others, the person in
whose name it is made becomes vested with the legal title to the claim, and, in the absence
of a showing to the contrary, all interest in a claim located by an agent becomes vested
in the principal to dispose of as he pleases (Moore v.
amerslag, 41 Pac. 805 (Calif.,
1895) ; Whitfag' v. Stroup, 95 Pac. 849, 854 (Wyo., 1908)
United States v. CalifornaMidway Oil C., 259 Fed. 343 (D. C. Calif., 1919)).
It is noted also that the regulatory provision (43 CR 185.39) that when the.original
location is made by survey of a mineral surveyor, such location survey cannot be substituted for that required by statute is consistent with the conclusion that assistance to a
locator from a mineral surveyor in the location of a claim is not prohibited.
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appellants' protest was not filed until after the expiration of the 60day publicction period; consequently, on the basis of the rulings cited
earlier, it cannot be considered avalid adverse buttonly asprortest.
The appellants, however, contend that the patent proceedings were defective, specifically, that the published notice of the application for
patent was invalid so that it did not start the running of the 60-day
period. They assert, therefore, that their adverse was timely filed.
The appellants' principal contention is that'the Hazel claim was
improperly described so that they were unable to determine whether
it conflicted with the Red Cap claim. They assert that the published
notice of the application contained a misleading description, the survey of the Hazel claim did not show a conflict with the Red Cap, and
that the abstract of title submitted by the applicants was defective.
A comparison of the description of the Hazel claim in the published
*noticethereof with the plat of survey of the claim and with the description of the Red Cap contained in the papers filed on appeal 3 indicates that the published notice of the application for patent on the
Hazel claim contains a sufficiently accurate description of the area included to put ordinary persons interested in the land applied for
upon inquiry and to enable anyone interested: to ascertain correctly
the position of the claim (Reed v. Bowron, 32 L. D. 383 (1904)). It
is to be noted that the appellants do not contend that the description
of the Hazel claim in the published notice wag inaccurate. They contend only that it was misleading, that, for example, it would lead most
people to think it described land in section 21 instead of section 28
where the claim is located. This contention cannot be sustained inasmuch as the published description of the Hazel claim described it by
metes and bounds, commencing with corner No. 1 and concluding
With the following:
Thence North 78 deg. 24 min. East, 644.7 feet to Corner No. 1 of said Hazel
lode, the place of commencement, and being located in the Northwest quarter of
Section 28, Township 38 South, Range 17 W., S. . M., containing an area of
15.935 acres
* * [Italics added].

Other allegations by the appellants as to the abstract of title and
the plat of survey go to the question of sufficient description of the
Hazel claim to put the appellants on notice that it conflicted with the
Red Cap claim, but they are equally groundless. The plat of survey,
which was posted on the Hazel claim in two places, clearly showed the
location of the claim. As for the abstract of title, there is no require;ment that it show the existence of conflicting claims. After a careful
2 The amended notice of location of the Red Cap, filed as a part of the protest, states
that the Red Cap is situated in Range 17 East rather than 17 West where the Hazel is
located. Other papers which the protestants filed in this ease state that the Red Cap is
located in Range 17 West.
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review of the record, it is concluded that the Director's decision holding that the description in the applicant's notice was sufficient, that the
abstract of title was adequate, and that the patent applicant had fully
complied with the law and regulations governing notice by publication was proper'(43,CFR 185.54- 185.59).
The appellants contend also that the patent application is defective
because certain affidavits in support thereof were prepared by a United
States deputy mineral surveyor who was not qualified to so act for the
applicant. This contention requires consideration of the scope of a
surveyor's activities in connection with an application for mineral
patent.
A mineral claimant must have a correct survey of his claim made
under authority of the proper cadastral engineer, and such survey
must be made before filing an application for patent (section 2325
of the Revised Statutes, supra;43 CFR 185.38). A mineral claimant
may employ any qualified United States mineral surveyor to make
the survey of his claim, the surveyor to be selected from the register
of qualified mineral surveyors which is maintained by each area administrator (43. CFR 185.49). Mineral surveyors are responsible for
preparing a certificate of expenditures and improvements made by
the claimant or his grantors on the claim and for executing the survey of the claim and returning the field notes and preliminary plat
*with the report of expenditures to the cadastral engineer (43 CFR
185.42-185.46). There are certain matters with respect to which
mineral surveyors may not act and these are set forth in-the following
regulation (43 CFR 185.46)
The duty of a mineral surveyor in any particular case ceases when he has
executed the survey and returned the field notes and preliminary plat, with
his report, to the cadastral engineer. He will not be allowed to prepare for the
mining claimant the papers in support of his application for patent. He is not
permitted to combine the duties of surveyor and notary public in the same case

by administering oaths. It is preferable that both preliminary and final oaths
of assistants should be taken before some officer duly authorized to administer
oaths, other than the mineral surveyor. In cases, however, where great delay,
expense, or inconvenience would result from a strict compliance with this section,
the mineral surveyor is authorized to administer the necessary oaths to his
assistants, but in each case where this is done, he will submit to the proper
cadastral engineer a full written report of the circumstances which required
his stated action; otherwise he must have absolutely nothing to do with the case,
except in 7is official capaoity: as surveyo:. He will not employ field assistants
interested therein in any manner. [Italics added.]

It will be remembered that the original location of the Hazel lode
was made for Milner Corporation by A. R. Shelton at a time when he
is alleged to have been a United States deputy mineral surveyor. In
an application of July 21, 1952, by Milner Corporation for survey of
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the Hazel claim, the Corporation requested that the survey be made
by A. R. Shelton, also known as Andrew R. Shelton, mineral surveyor. An amended notice of location of the Hazel claim, filed for
record on October 4, 1952, names A. R. Shelton as witness of posting
of ntice and marking of boundaries. The field notes and plat of!
mineral survey No. 7237 covering four claims, including the Hazel
claim, show that the survey was made between August 1 and 9, 1954,
by Andrew R. Shelton, mineral surveyor, and the surveyor's certificate dated January 20, 1955, is signed by Andrew R. Shelton. An
-qffidavit, dated March 22, 1955, and filed on April 1, 1955, apparently
as part of Milner Corporation's application is signed by A R. Shelton.
In this affidavit regarding the mineral character of the claim, Mr.
Shelton describes the physical characteristics of the land idicative
'of its mineral character, and reports the assay results of two samples
of ore taken from the claim'and tested for iron content.;' In another
-affidavit, dated March' 26, 1955, and filed on April 1,` 1955,; as proof
of po'sting thehotice and plat, A. R. Shelton states that on March 26,
1i955,- he was present on the Hazel' clajm when the plat of sarvey' of the
.claim was posted, as was notice of Milner Corporation's intention to
apply for patent.
If A. R. Shelton and Andrew R.,Shelton, 'the mineral surveyor of'
the Hazel claim, are one and the same person, and there is nothingin the record to suggest otherwise, it is apparent that the provisions
in 43 CFR 185.46 that a m ineral surveyor of a claim ''will not be"
alloved to prepare for th6 mining claimant the papers in support of
the application for patent, and tat the surveyor "must h'ave absoTutely nothing to do with the case, except in his official capacity'as
surveyor" have not been complied with in the instant case.
"The latter provision apparently means that the surveyor must have
absolutely nothing to do with the patent application proceeding except in his 6fficial capacity as surveyor. By itself, the phrase "abso-'
lutely nothing to do with the case"- might be interpreted, as ineaninlg
absolutely nothing to do with: the minillg claim from the time of its
location. However, the regulation- is included in Subpart D of the]
general mining regulations (43 CFR, Part 185) and Subpart. D is en-'
titled "Procedure to Obtain Patent.'
As 43 CFR,185.46 has reference only to the execution of official surveys: required by statute to be
filed with an application for patent on a mining location and to no.
other kind of proceeding before the Department, it is reasonable to
assume that the prohibition against having anything to do with
the case is a prohibition against having anything to do with the
patent application proceeding. Accordingly, the fact that the official
surveyor of a mining claim may have located the claim as agent for
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the patent applicant would not, in itself, amount to a violation of this
regulatory provision.4
:
An affidavit of at least two persons that a copy of the plat and,
notice of intention to apply' for patent has been posted' on the claim
is required to be filed by statute and regulation in connection with
a patent application (Rev. Stat. sec. 2325; 30 U. S. C., 1952 ed., sec.
29; 43 COFR 185.52). The affidavit of March 26, 1955, filed by the
.applicant to meet this requirement. was witnessed' by A. R. Shelton
-anid one other person. A: surveyor of a Muin'g claim. is prohibited,by 43 CFR 185.46ifrom acting as the patent.applicant's witness to,
the posting of the plat and notice- of the claim. Consequently, if
A. R. Shelton, who signed the affidavit of March 26, 1955, as a witness
to the- posting of notice and plat on the claim, is the same person as
Andrew R. Sheltoii, who made the official survey of the claim, the
proof of posting is defective because 43 CFR 185.46 prohibits recognition of a mineral surveyor as a witness for the patent applicant, and'
two witnesses of posting are required by tatute. and regulation-. If
only one of the witnesses signing-the affidavit. of March 26, 1955,' may
be recognized, the application for patent must be rejected as the proof
of posting does not conform to statutory and; regulatory requirements.
However; the proof of posting, if defective, may be corrected by supplemental affidavit of a credible witness to the posting, who had nothIng to do with the official survey of the claim (see El Paso Brick Co.
-v. NeKnighti 233 U. S. 250,.259 (1914); Stock Oil Co., 40 L.ID. 198
(1911)))

It should be mentioned also that the affidavit of March 22, 1955,
regarding the mineral character of the land, signed by A. R. Shelton
and submitted with the patent application ilyn not be considered in
:support

of this application if the affiant is the mineral surveyor of

this claim because 43 CFR 185.46 provides that the surveyor will not
be allowed to prepare papers in support of the mining claimant's
application for patent. This particular affidavit, however, is not a
necessary part of the patent application, and consequently the pos-t
sibility that it may not be used in support of te application will not
aiffect the outcome of the appeal.
To sum up, itois necessary that the case be remanded in order to
determine whether A. R. Shelton, who signed the notice of' location
I Departmental regulations apparently do not prohibit the official survey of a mining
claim and the making of the report upon which the certificate of expenditures and improvements is based (43 CFR 185.42, 185.43) by a mineral surveyor who, in an unofficial capac-"
ity, has assisted a patent applicant in locating the claim. The propriety of permitting
a mineral surveyor to perform the official survey and to make the official report of expenditures on a mining claim which he, personally, assisted in locating seems questionable
because of the possibility of bias and lack of objectivity in the performance of his official
,lties.
The Bureau is being requested to consider the amendment of the regulations discussed herein in order to better assure the impartial performance of the duties of mineral
surveyors in connection with patent applications on mining claims.
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of the Hazel claim and the affidavit of posting, is the mineral surveyor
of the claim. If he is the same person, he and the Milner Corporation
must furnish the affidavit of lack of interest previously described in
this decision, and the corporation must, in addition, furnish a supplemental affidavit of posting. If the affidavits are not furnished, the
application for patent on the Hazel lode must be rejected.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; t
F. R. 6794), the decision by the Director of the Bureau of Land Management is affirmed in part and the case is remanded to the Bureau
for action consistent with this decision.
EDMUND T. FRTz,

Deputy Solitor.
INCLUSION OF OVERHEAD EXPENSES IN BILLINGS TO FOREST
SERVICE UNDER SECTION 5(a), ACT OF JULY 23, 1955 (69 STAT.
367; 30 U. S. C., 1952 ED., SUPP. IV, SEC. 601)
Statutory Construction: Generally
When the construction of a part of an act in accordance with the apparent
meaning of its text considered alone would not only cause a departure from
a long-continued procedure and a system established by a series of laws,
but result in an inconsistency in the act itself,, it is competent to examine
de.
nVt the text includingother eoitemporary legislation upon
matters
which the act is known to have been patterned to determine the true meaning of the text as well as the intent of the legislative assembly which enacted
it. Thus, where it would require one agency to assume a part of the cost
of operations for which the law has appropriated funds to another agency
but not other, related costs also covered by the same appropriation, resort
will be had to appropriate extraneous aids to construction to ascertain
the true intent of such provision.

M-36466

AUG-UST 28, 1957.

'To THE REGIONAL SOLICITOR, PORTLAND REGION.
Assistant Regional Solicitor Dysart, on June 24, informed the Area
Administrator, Area I, Bureau of Land Management, that section
5 of the act of July 23, 1955, providing for publication of notice to
mining claimants "at the expense of the requesting department or
agency" and for the requesting. agency to serve personal notice upon
certain claimants "appears to contemplate that the entire expense of
giving notice to mining claimants shall be borne by the department
or agency which has the responsibility for administering surface resources of the lands in question." Accordingly, he held that the Bureau of Land Management could properly include its "normal charge
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of 5% for indirect or overhead expenses."
The opinion quotes from
certain opinions of the Comptroller General issued in relation to section 601 of the act of June 30, 1932 (47 Stat. 417; 31 U. S. C. sec. 686)
(the Economy Act), apparently to support the use of estimated rather
than actual costs in charging overhead expenses.
I agree that if the requesting agency is required by law to pay all
of- the expenses incident to the publication of the prescribed notice,
the Comptroller General's conclusion that since the appropriations
for both agencies concerned are from the same source and slight over
or under charges would not result in a loss of revenue to the Governient, the value of the service may be estimated. I question, however,
whether the construction given to section 5 of the July 23., 1955. act is
the. proper one.
(1;) A.bet'fer view would seem to be that the .lanyguage was, limited
to resulting costs, the payment for which no prior provision had been
made by law. The Department of the Interior is the recognized
forum for determining the respective rights (as between themselves)
of rival claimants to public land. It regularly asks for and is supplied by appropriations with money to defray all of its proper costs
incurred in the conduct of such proceedings. Since 1907 at least it
has fulfilled that function where the conflict is between a Federal
agency and h"private claimant. Regulations of May 3, 1907 (35
L. D. 547). The Federal agency party to such proceedings has in the
past paid only for those items for which a private litigant would
pay.' Congress, in 1955, was well aware of the procedure and would
not be expected to assume that the work in the land office incident to
publication of the notice was an "expense" since it was already taken
care of by an appropriation. There would be, of course, the actual
cost of publication which one agency or the'other would have to meet.
There was also the question of service of personal notice. Congress
made it clear as to both that the requesting agency should assume them
but there is no reason to believe that it went beyond that.2
(2) Historically, with perhaps only one exception,' the duty to cause
notices in all types of land cases to be published has been vested by
1In some cases the Bureau of Land Management, because of lack of funds, has made
agreements with other agencies under which such agencies have utilized bureau services
to investigate and paid the costs of such investigations, adopting bureau personnel as their
witnesses, presumably under authority of the laws under which they operate.
Altbugh. the:,opinion only invokes section 601 of the Economy Act to support an estimated rather than an actual overhead cost, it is proper to point out that that act was
purposely designed to cover situations where one agency having authority itself to make
the contemplated expenditures and to do the desired work, saw fit rather to utilize the
more convenient equipment or more experienced services of another agency. Here, where
the law imposes the particular duty upon the Secretary of the Interior the principles of
the Economy Act do not apply. Cf. 32 Comp. Gen. 534.
'The act of June 3, 1878 (20 Stat. 90; 43 U. S. C. see. 31), provides that the register
of the land office shall furnish the applicant a copy of a notice of his application for
publication at applicant's expense.
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law in the land office officials. In some cases the law, expressly provides that the cost of publication will be. borne by the claimant, e. g.
Revised'Statutes, 2334, 30' U. S. C. sec. 39. In other cases. the law is
silent as to who shall pay' the cost (act of March 3, 1879,-20 Stat. 472;
43 Th S. C. sec. 251), bt in all cases the actual cost ofpublication has
been taxed to the person for'whose benefit it was made.
The function performed by the Bureau under the act of July 23,.
1955, is essentially the same function it has always performed in cases
involvifng the determination of rights to the public lands. The basis
for your conclusion that it should make a charge for its services'here
appears to be that the words "at the expense of the requesting departto be
ment or agency"' precedes the words "shall cause notice *
published." Since,' in similar legislation the words first quoted:
follow or are clearly limited to the actual publication provision, this
'fact, if considered in vacuo, might justify your conclusion, although
it is more reasonable upon the whole to conclude that "expense"` is related solely to the cost of publishing the notice. Without this, however, the existence of a long continued contrary general practice, not
to say a: general system created and long- maintained by a series of
statutes would prompt me to question hether Congress intended to
depart from it.
Neither the act nor its legislative history furnishes anything upon
'which the actual intent of Congress can be pinpointed. However,
House Report No. 730, 84th Cong., on H. R. 5891, which became the
act, refers to the procedure provided for in section 5 as "similar to that
provided in Public Law 585, 83d Cong., 2nd Sess., 68 Stat. 708."
Turning to section 7 (a) of Public Law 585, supra, we find the following comparable language:
Thereupon. the Secretary of the Interior, or his designated representative, at
the expense of the requesting person (who, prior to the commencement of publication, must furnish the agreement of the publisher to hold such requesting
person alone responsible for charges of publication), shall cause notice of such
application, * * * to be published in a newspaper

In view of the parenthetical language in the quotation, it seems apparent that no distinction was intended between either Public Law 585
or the act of July 23, 1955, with prior public land and mining legislation providing for the publication of notices but that, in the case of'
both laws the phrase beginning "at the expense of" was intended to,
modify the words "notice X * * to. be published." For obvious reasons, the parenthetical language was omitted from the July 23, 1955
act, but there can be little doubt but that otherwise the provision 'in
section 7 of Public Law 585 was the prototype of the similar provision
in section 5 of the later act.
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Further, if we, assume that it was the intent to charge the requesting
agency with the office eosts incident to publication of the notice, we are
left to wonder why or whether the same intent 'did not also include the
Bureau's expense incident to any hearing which might result from
any such notice. Certainly there is, as much reason for the- one as
there is for the other, both being "costs of the court" as it were, and
it would be more reasonable to -assume that intent as to both than to
assulme it as to either alone.
ELMER F. BENiETr, Soleiitoi.
CAN A PARTNERSHIP COMPOSED PARTLY OF MINORS_]BE A RECOG; NIZED APPLICANT FOR OIL'AND GAS LEASES'7
Oil and Gas Leases: Applications
AL partnership as. such cannot take and hold oil and gas leases under the

leasing laws of the United States., An application (offer) filed by
a-partnership should be considered and treated as an application (offer)
by an association of citizens.
imineral

*

Oil and Gas Leases: Applications
'.'Associations of such persons" as used in section 1 of the Mineral Leasing
Act of February 25, 1920 (41 Stat. 437; 30 U. S. C. see. 181), means a
plurality of persons acting in association rather than associations as
-

entities.

.Oil and Gas Leases: Applications
A minor, may not take and hold. a lease in his own right except through a
guardian or trustee and this limitation of right applies equally whether
the minor is a member of an association or is an individual applicant
(offeror) .

M-36463

.

AUGUST 30, 1957.

To THE REIONAL SOLICITOR, DENVER, COLORADO.
You gave an affirmative answer to the above question. As .1 see
the problem, it really involves two questions, which may be stated as
follows:
1. Can a partnership take and hold oil and gas leases?
2. If it can, may one or mote of the members be a minor?
Section 1 of the Mineral Leasing 'Act of February 25, 1920 (41
'Stat. 437; 30 U. S. C. sec. 181), as amended, provides that oil and
gas and other mineral leases may issue to citizens of the United
States, associations of such persons, corporations organized under.
the laws of the United States or any State or Territory thereof and,
as to certain minerals, to municipalities. It does not provide in terms
for the issuance of leases to partnerships and the question is whether
the fact'that an unincorporated association for trade or' business isf a
partnership, Coleman v. Coleman, 78 Ind. 344, 346 (1881); Fisher v.
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Colorado Central Power Co., 29 P. 2d 641, 642 (1934), would justify

a conclusion that leases may issue in the partnership name as such
rather than to the "association of such persons."
Aside from the question whether a lease can issue to any of the
several common law entities other than "associations of such persons", which is presently under consideration, a partnership as such
cannot hold the legal title to realty unless authorized by statute.
Riddle v. Whitehill, 135 U. S. 621 (1890); Tiffany, Real Property,
3d ed., sec. 443. A lessee's interest in an oil and gas lease 'is an
interest in realty, Summers, Oil and Gas, Permanent ed., sec. 153.
It follows that an oil and gas lease cannot, at least absent a statute
authorizing it to hold realty, be issued to a partnership as such, but
may be issued to the individual members thereof as an "association".
Since it can hardly be assumed that Congress intended the identity
of .ls;lessees to depend on the varying laws of the several States,
compare Solicitor's Opinion, M-36416, Feb. 27, 1957 (64 I. D. 44)
Utah Power and Light Co. v. UnitedStates, 243 U. S. 389 (1917) ; and
Wilcox v. Jackson, 13 Pet. (38 U. S.) 498 (1839), it is my conclusion

that the Mineral Leasing Act does not contemplate the issuance of
leases in any case to the (incomplete) entity known as a partnership.
See in this connection 43 CFR 192.42 (e) (4) which refers to "an uniucorporated association (including a partnership)." Both subsections treat a partnership as an association of persons rather than as
an entity comparable to a corporation or an individual.
Finally, a careful analysis will show that the intent of the law is
that leases may issue to one person or to more than one person where
two or more are associated together rather than to associations as
such. The emphasis is on "persons". It is significant in this regard that "corporations" are treated as entities and not as associations of persons, which they are in reality,:while "'associations" is
used in a different sense to signify a plurality rather than an entity.
As to the second question: The requirement in 43 CFR 192.42 (e)
(6) that the qualifications of the individual members of a "partnership" must be furnished necessarily implies that each member must
be qualified to take and hold a lease. A minor may not do so in his
proper person. 43 CFR 192.42 (d). Therefore, since each member
of a partnership must establish his qualifications, a minor cannot as
a member of a partnership join in an oil and gas lease offer unless
he Acts through a guardian'or a trustee.
CHARLES M. SOLLER,

Associate So7icitor.
Approved: August 30, 1957.
EDMUND T. FRITZ,

Deputy Solicitor..
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Decided Septevmber 9, 1957

Oil and Gas Leases: Cancellation-Oil and Gas Leases: Lands Subject to
If there is persuasive evidence to show that a prior oil and gas lease was
canceled and the cancellation was noted in the official tract book by means
of a line drawn through the serial number of the prior lease, the person
first filing a qualified oil and gas lease offer after the notation was made is
entitled to a lease of the land involved.

Rules of Practice: Evidence-Oil and Gas Leases: Cancellation
Where, on appeal to the Secretary, a question of fact is presented as to whether
or not the cancellation of an oil and gas lease was noted in the official tract'
book by means of lines drawn through the serial number of the lease, the
1iname of the lessee, and the description of the land in the lease prior to the
filing of an oil and gas lease offer for the same land, and the evidence in the.
record is conflicting and inconclusive, the case will be remanded to' the
Bureau of Land Management to make a further investigation and to allow
the parties an opportunity to submit additional evidence on the question of
fact.
APPEAL

ROM THE BUREAU O LAND MANAGEMENT

John Snyder has appealed to the Secretary of the Interior from a
decision of the Acting Director, Bureau of Land Management, dated
November 16, 1956, which affirmed the decision of the manager of the
Billings, Montana, land office, dated November 29, 1954, rejecting his
noncompetitive oil and gas lease offer Montana 012151 for the reason
that the land applied for was not available for leasing at the time the
offer was filed because the relinquishment of a former lease which embraced all of the land applied for had not been noted on the official

tract book. The Acting Director's decision pointed out that William
B. Levy filed an oil and gas lease offer Montana 013185 embracing the
same lands on June 21, 1954, after the relinquishment of the prior
lease had been noted on the tract book.
involved had been included in

He also noted that

the land

State exchange application Montana

08353 which was filed prior to both oil and gas lease offers, and that

no

final adjudication had yet been made on the State application.'
'Information has been received from the Montana State Supervisor that in the event
State exchange Montana 08358 is consummated the mineral rights to the lands selected will
be reserved to the United States. Therefore, there is no conflict between the State exchange application and the oil and gas lease offers involved.
64 I. D., No. 9
448571-57
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Briefly stated the facts of the case are:
On September 24, 1953, the appellant filed noncompetitive oil and
gas lease offer Montana 012151 to lease the S/ 2 NE1/, SE1/4NW1/4,
Ei/2 SWI/4, N1/2 SE1/4 , SWI/4SEl/4 section 17 and theE/2NW/ 4 section.
20, T. 36 N., R. 3 W., P. M., Montana. By a decision dated November
29, 1954, the manager rejected the offer in its entirety for being in
conflict with a 5-year oil and gas lease, Great Falls 087140, which was
issued September 1, 1948. The manager stated that although Great
Falls 087140 was canceled on September 1, 1952, the cancellation was
not noted at the time the appellant's offer was filed, and that in accordance with the provisions of 43 CFR 192.43 the lands were not
available for further leasing until after the cancellation had been
noted on the tract book.
43 CFR, 1953 Supp., 192.43, in effect at the time the appellant filed
his offer, provided in pertinent part as follows:
Sec. 192.43 Opening of lands to further filings, where a noncompetitive oil and
gas lease is canceled or relinquished. Where a noncompetitive lease is canceled
or relinquished and the lands involved are not on the known geologic structure
of a producing oil or gas field or are not withdrawn from further leasing, imnediately upon the notation of the cancellation or relinquishmtent on the tract
book of the land office [italics supplied] * * * the lands shall be open to further
oil and gas lease offers. * * *

The record shows that Great Falls 087140 was canceled on September 1, 1952, for failure to pay the fifth year's advancevxental, and a
notation to that effect was made in the serial register on the same
date. The serial register also shows a stamp mark "Tr. Bk. Noted
6-17-54"
4:12 p.4M. indicating that a notation of the cancellation was entered
on the tract book on June 17, 1954, at 4:12 p. m.
The tract book entry for Great Falls 087140 shows a line drawn
through the description of the land contained in the lease, the name
of the lessee, and the serial number of the lease and contains the notation "Lease Cancelled 9/1/52 Tr. Bk. Noted 6-17-54 4:12 P. M."
In appealing from the manager's decision, the appellant stated that
he personally examined the tract book at the time he filed his lease
offer on September 24, 1953, and that at that time "The notation of
cancellation of the lease Great Falls-087140 was made in the tract
book by marking a pencil line through the description, through the
serial number, through the lessee's name, and the word Uancelled'
written out on the same line in pencil." The appellant then stated
that after he received the manager's decision he checked the tract book
again and found that while the pencil lines were still in place the
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word "Cancelled" had been erased and the notations set forth in the
preceding paragraph had been substituted.
In a letter dated February 4, 1955, addressed to the Director, responding to Snyder's appeal, Melvin A. Brown categorically denied
the statements made by the appellant regarding the entry and erasure
of the word "Cancelled" in the tract book. Mr. Brown stated that at
the request of William B. Levy he had examined the records of the
land office pertaining to T. 36 N., R. 3 W., and noted that the lands
involved were not available for leasing until a "proper notation"
was made in the tract book to cancel oil and gas lease Great Fals
087140; that after waiting a period of time for the "correct entry"
to be made, he finally requested an employee of the land office to make
the notation, and only after checking the tract book and finding the
cancellation had been noted did he file an application in behalf of.
Mr. Levy.
,Mr. Brown further stated in his letter that:
Prior to the notation placed in the TractBook on June 17, 1954 I know of
my own knowledge that the word "Cancelled" was not written in the Tract
Book and that the Tract Book carried no notation at all. I looked at the Tract
Book yesterday and saw a smudge that Mr.,Snyder calls an eraser, but it does
not look like an eraser to me, but like many of the dirt smudges that can be
found throughout all of the books because of their age and handeling of nmerious persons. [sic]

Mr. Brown did not state specifically whether or not he saw any lines
drawn through the land description, name of the lessee, and the serial
number.
In his present appeal Mr. Snyder repeats his assertions as to the
state of the tract book when he filed. Neither Mr. Levy nor Mr.
Brown has submitted any further reply to the appeal.
The facts of this case, as stated, appear to bring it within the scope
of a recent decision of the Director, Bureau of Land Management,
w7hich was approved by the Acting Secretary of the Interior on May
X1,1957. In that case, Continental Oil Company, the present holder,
by assignent, of an oil and gas lease, Montana 012340, called the
attention of the Department to an irregularity in the issuance of its
lease and requested that the lease be recognized as a valid subsisting
lease notwithstanding. The facts of the case were that, at the time
oil and gas lease offer Montana 012340 was filed, an oil and gas lease
Great Falls 087552 embracing the lands applied for had been canceled..
The serial register had been noted "Lease cane. for failure of parties
to -pay 4th year's rental. Case closed-serial noted 6/30/52." The

356

DECISIONS

OF THE

DEPARTMENT OF THE INTERIOR [64 I. D

serial number which appeared in the tract book as a part of the entry
showing the issuance of lease Great Falls 087552, was lined out by a
horizontal line drawn through it. No notation in words and figures
was made on the tract book with respect to the cancellation or the
date of its notation other than the line drawn through the serial
number.
In his decision the Director pointed out that the pertinent regulation, 43 CFR 192.43, does not prescribe the manner in which the
notation of the cancellation of a lease should be made, but that the
manual of procedures then in force, prepared solely for the guidance
of employees of the Bureau, provided that "The tract books must be
noted to show the cancellations and to identify the decisions involved
by dates and division letter of symbol."
The Director stated that, although it is generally customary to
make a memorandum in writing to denote the cancellation of a lease,
he had been informed by personnel of the Billings, Montana, land
office that the manager had given instructions that the tract book was
to be noted by drawing a line through the serial number of the lease;
that this practice was relied upon and acted upon by the land office
for a substantial period of time; and that since no line was drawn
through an entry in a tract book for any other purpose, the existence
of such a line could only mean that the entry was canceled.
The Director thereupon determined that the public was put on
notice of the termination of the prior lease by the presence of the
line drawn through the serial imber used to identify that lease and
that such line was a notation in .the sense intended by 43 CFR 192.43.
It was concluded that the notation was sufficient to put a prospective
lessee upon inquiry and any prospective applicant had access to the
plat and serial records of the land office to confirm any doubts as to
the facts of cancellation.
It would appear that if, as asserted by the appellant, the landsde-,
scription, name of the lessee, and the serial number in the tract book
were lined out when he filed his application, the ruling in the Continental Oi case should apply. However, although Mr. Brown has
not specifically denied that such lines existed, his letter of February
4, 1955, seems to intimate as much. As there is no evidence that Mr.
Brown's letter was ever served upon Mr. Snyder, as it should have
been, and neither Mr. Brown nor Mr. Levy has submitted anything in
opposition to the present appeal, it may be that the letter should nowbe disregarded. However, it would still be incumbent upon the Deitself that
partment, in the enforcement of its regulations, to sa
t
the facts were as claimed by the appellant.
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Accordingly, the case will be remanded to the Bureau to receive
further evidence from the appellant and Mr. Levy on what notations
existed in the tract book with respect to the cancellation of lease
Great Falls 087140 when the appellant filed his offer.2 All statements
based on personal knowledge or belief should be under oath. The
Bureau should also make whatever independent investigation is
possible.
If the evidence is persuasive that the facts as to the lining out of
the entries are as asserted by the appellant, the appellant should be
declared the first qualified applicant and an; oil and gas lease issued
to him absent some disqualification not appearing on the face of the
record. On the other hand, in the event the evidence is inconclusive
to sustain his allegations, it should be concluded that the stamped
notation date reflects the true date of the notation of the cancellation
and the rejection of the appellant's application will stand.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the case is remanded for further handling in accordance with this decision.
EDMUND T. FluTz,
Acting Soliitor.

APPEAL OF FRED SAULSBERRY

IECA-65

Decided September 13,1957

Contracts: Damages: Liquidated Damages-Contracts: Bids: GenerallyContracts: Interpretation-Contracts: Comptroller general
As the Comptroller General has held that the term "accompanying papers"
in paragraph
(b) of U. S. Standard Form 23A is not broad enough to
include an Invitation for Bids, and the provision for liquidated damages
in the present case, although mentioned in the Invitation for Bids, was
not included in the contract itself, made on U. S. Standard Form 23, the
Government may not assess liquidated damages against the contractor for
failure to perform the contract within the stipulated time. The ruling of
the Comptroller General is no less applicable because the contracting officer
in transmitting the contract to the contractor also sent him a purchase
order for the same work. Since the contractor had agreed only to execute
the standard form of construction contract, the purchase order must be
regarded as an extraneous and unilaterally issued document.
2

It should be noted at this time that it is not clear whether Mr. Brown is authorized to

represent Mr. Levy in further proceedings. It has not been shown that Mr. Brown is an
attorney or someone otherwise authorized to practice before the Department as provided
by 43 OFR, Part 1. If not authorized to practice, Mr. Brown can act only as a witness
for Mr. Levy who must handle his case himself or through an authorized person.
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Contracts: Appeals-Contracts: Interpretation-Contracts: Damages: Liquidated Damages
When there has been a failure to make provision in a contract for the assessment of liquidated damages, such damages may not be assessed against the
contractor notwithstanding his failure to urge this as a ground for reversal.
* Such failure is not an example of "practical construction" of the contract
by the parties, which has to do with interpretation of its terms during the
period of performance.
BOARD OF CONTRACT APPEALS

Fred Saulsberry has filed a timely appeal from the findings of
fact and decision of the contracting officer in the form of a letter
dated November 8, 1955, denying him an extension of time for the
completion of Contract No. 14-11-008-67, dated May 5, 1955, with
the Bureau of Land Management.
The contract, which was on U. S. Standard Form 23 (Revised
March 1953), and embodied the General Provisions of U. S. Standard Form 23A (March 1953), provided for the construction of one
dike pit and one oil well dam (involving approximately 20,427 cubic
yards of excavation and filling) at San Juan County, New Mexico.
The contract provided that the work should be completed within
40, calendar days of receipt of notice to proceed. As such notice was
received by the contractor on May 31, 1955, the work should have
been completed by July 10, 1955. It was not completed, however,
until July 18, 1955, or 8 days late. The contracting officer denied the
appellant's request for an- extension of time for this period and
deducted as liquidated, damages the amount of $400 which was at
-therate of $50 a day foreach of the 8 days.
The appellant based his request for the extension of time on the
ground that a tractor purchased by him for the job, which had been
completely rebuilt by the seller and sold with a full warranty, had
performed unsatisfactorily, as a result of the failure of the seller
to install a front bearing on the idler shaft, and thus delayed the
completion of the work. Clause 5 (c) of the contract provided that
the contractor should not be charged with liquidated damages "because of any delays in the completion of the work due to unforeseeable causes beyond the control and without the fault or negligence of
the Contractor," including, but not restricted to certain named causes.
The contracting officer held, however, that "the failure of a supplier

to perform its obligation to a contractor is ordinarily a normal hazard
of business assumed by the contractor, and that it is not within the
category of 'unforeseeable' causes."
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The respective positions of the parties is the same in the presentation of the appeal. While the position of the Government appears
to be sound, in so far as the excusability of the contractor's delay is
concerned, the Board must, nevertheless, reverse the decision of the
contracting officer to assess liquidated damages against the appellant.
A statement with reference to the assessment of liquidated damages
at the rate of $50 a day was included in the Invitation for Bids but
no provision for such assessment was included in any of the contract
documents. Although clause 5 (b) of the General Provisions of
Standard Form 23A made the contractor and his sureties "liable to
the Government, in the amount set forth in the specifications or
accompanying papers, for fixed, agreed, and liquidated damages for
'each calendar day of delay until the work is completed or accepted,
,or if liquidated damages are not so fixed, any actual damages occasioned by such delay" [italics supplied], .the Comptroller General has
held that an invitation which included a liquidated damage provision
not in the contract may not be considered a part of the contract under
the general provision which incorporated "accompanying papers." *
Department Counsel contends, however; that this decision of the
"Comptroller General is distinguishable, however, on the ground that
*in accepting the appellant's bid and in awarding him the contract
the contracting officer transmitted to him, in addition to the contract
,on U. S. Standard Form 23, a purchase order (No. 3-A-404) for the
same work on which was inscribed the notation: "In accordance with
Invitation to Bid No. 5546 and Contract No. 14-11-008-67 dated
May 5, 1955."
The Board is unable to perceive why in the case of construction
work the issuance of a purchase order in addition to the formal con.struction contract was deemed necessary or how it served any pur!pose. In any event, the Invitation for Bids was -for a "construction
contract," and' the appellant in accepting the bid agreed only to
4'execute Standard Form 23, Construction Contract," in addition to
'the usual performance and payment bonds. He was, therefore, in
no wise bound by anything contained in the Purchase Order, which
was a wholly extraneous and unilaterally issued document. As the
Comptroller General's ruling is. not distinguishable on this ground,
liquidated damages may not be assessed against the appellant notwithstanding his failure to urge the omission from the contract of the provision for liquidated damages as a ground for reversal. Such failure
is not an example of "practical construction" of a contract by the.
t

See 35 Comp. Gen. 446 (1956).-
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parties, which has to do with the interpretation of its terms during
the period of performance.
However, the contract does not preclude the assessment of such
actual damages as the Government may have sustained as a result of
the appellant's delay. While the amount assessed as liquidated damages may not be withheld from any payment due to the contractor,
any amount which may be due as actual damages may be set off.
CONCLUSION

Therefore, pursuant to the authority delegated to the Board of Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the decision of the contracting
officer dated November 8, 1955, withholding from the appellant $400
as liquidated damages is reversed, but without prejudice to his right
to withhold actual damages sustained by the Government, if any.
WILLIAM SEAGLE,

Member.

I concur:
THEODORE H. HAAS, Chairman.
HERBERT J. SLAUGHTER, a Member of the Board, who is on leave

at the present time, did not participate in the disposition of this
appeal.
UNITED STATES v. ELBERT M. BARRON
A-27450

Decided September 18, 1957

Rules of Practice: Hearings-Rules of Practice: Government ContestsMining Claims: Contests
Where the rules of practice of the Department provide that a hearing in a
Government contest may be waived if all parties consent, and it apears in
a contest brought against a mining claim that the disputed questions of.fact
can be satisfactorily resolved only by holding a hearing, the Department will
not accede to a waiver of a hearing and a hearing will be ordered.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On July 30, 1956, adverse proceedings were brought by the manager
of the Santa Fe, New Mexico, land office against the May Day No. 1
lode claim of Elbert M. Barron based on charges that (1) a valid
discovery of minerals sufficient to support a location is not shown to
exist within the limits of the claim, and () the lands within the
limits of the claim are essentially non-mineral in character. An
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application for patent to the claim was filed by Barron on October
17, 1955, and the charges were based upon field examinations of the
claim.
The notice of the adverse proceedings, dated July 27, 1956, which
was served on the contestee on July 30, 1956, informed him that he
was allowed 30 days after notice of the charges within which to respond umlder oath denying the charges, or showing a state of facts
rendering the charges immaterial, "and applying for a hearing to
determine the truth of said charges and answer" and that if he failed
to appear at a hearing applied for, the allegations of the protest would
be taken as confessed and the mining claim canceled.
On August 6,1956, Mr. Barron filed an answer to the charges, denying them and affirmatively stating that the land is mineral in character. To support his allegation he asked that documents he had
filed be incorporated in his answer to the charges. As the answer
did not include a request for a hearing, the manager wrote him on
August 8, asking whether he wished to have a hearing or let the Bureau decide the case "based on the facts."
In a reply dated August 1, 1956, Mr. Barron stated that he would
like to appeal directly to the Director of the Bureau of Land Management; that when the appeal reached the Director he would file
additional evidence; that there was already enough documentary
evidence in the record; and that he considered that the matter had
already been decided adversely against him by the land office. The
case was then forwarded on appeal to the Director.
By a decision dated December 10, 195.6, the Acting Director dismissed the appeal on the ground that the rules of practice do not
afford a contestee a right of appeal from notice of charges against
a mining claim, and remanded the case to the land office for the scheduling of a hering. Th Acting Director stated that should the contestee fail to appear at the hearing scheduled and present any testimony the decision rendered pursuant to the hearing scheduled would
necessarily include consideration only of the evidence which was presented in behalf of the Government.
Mr. Barron has appealed to the Secretary from that decision. He
states that he has shown by competent evidence that "valuable minerals in commercial quantities" exist in the claim, and that the objections by the field examiner, whose reports led to the filing of the
charges against the claim, are without foundation and the examiner
was motivated by prejudice. He indicates that the holding of hear-

443571-57-2
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ings impose onerous and unreasonable burdens upon applicants for
mining patents, particularly from the standpoint of loss of time.
It is not at all clear just what issues are raised by Mr. Barron's
appeal. It does appear, however, that what he in effect is asking
is that the charges against his claim be dropped, that the documentary
evidence submitted in support of his application for patent be accepted, and that a patent be issued to him. This means, of course,
that no hearing would be necessary.
When an application for a mining patent is filed, it is standard
procedure to make a field examination of the claim in order to determine whether the requirements of the mining laws as to discovery,
patent expenditures, etc., have been met. If the field examination
shows that the requirements have been satisfied and all else is in
order, a patent is issued. No hearing is held. If the field examination discloses lack of compliance with the mining laws, charges are
filed against the claim, a hearing is held for the submission of evidence,
and a decision is then rendered upon the basis of the facts established
at the hearing.
In this case, the files show that Mr. Barron's claim was examined
on April 17, 1956, and re-examined on June 26, 1956. The conclusion
of the field examiner was that no discovery of a valuable mineral has
been made on the claim and that the land in the claim is essentially
nonmineral in character. Charges were filed on the basis of the examiner's reports. Mr. Barron denied the charges, thus putting in
issue the questions of fact as to whether a discovery has been made
and whether the land is mineral in character. Mr. Barron is now
asking that no credence be given to the field reports because of the
prejudice of the examiner and that it be held on the basis of the ew
parts statements and documents submitted by him at one time or another that he has made a valid discovery and is entitled to a patent.
It is evident that the controverted issues of fact can be,.satisfactorily
resolved only after a hearing is held at which both sides can present
their evidence in the form of testimony or documentary evidence, subject to the right of the other side to cross-examine. This procedure is
provided for by the Department's rules of practice (43 CFR, 1956
Supp., Part 221). Accordingly, the Acting Director properly remanded the case for a hearing on the contest charges.
It is true that under the rules of practice a hearing may be waived
by all the parties after an answer to the charges has been filed (43
CFR, 1956 Supp., 221.65 (b), 221.68). However, in view of the
complete conflict between the evidence which has been submitted by
the appellant and the field reports and the appellant's claim of bias
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and prejudice on the part of the field examiner, it is evident that a
hearing affords the best means of developing the true facts. There
is little doubt that the appellant would be completely dissatisfied
with an adverse decision rendered against him on the basis of the
record as it now stands. Accordingly, in the circumstances of this
case, the Department sees no purpose in acceding to a waiver of the
hearing.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior -(sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Acting Director of the Bureau of
Land Management is affirmed.
EDM:uIJD T. FRIrz,
Acting Solicitor.

TEXAS PACIFIC COAL AND OIL COMPANY ET AL.
A-27517

Decided September 23, 1957

Oil and Gas Leases: Unit and Cooperative Agreements-Oil and Gas Leases:
Twenty-year Leases-Oil and Gas Leases: Royalties
The approval of a proposed unit agreement may properly be conditioned upon
submission of a stipulation or other binding instrument to the effect that
those Federal oil and gas leases committed to the agreement which provide
for a 5 percent royalty rate shall, at the end of their respective 20-year terms
or any extension thereof, become subject to the same royalty rate payable
- to the United States as would be applicable to renewals of such leases if the
leases were not committed to the unit agreement.
APPEAL

ROM THE GEOLOGICAL SURVEY

On March 15, 1957, Texas Pacific Coal and Oil Company filed an
application for designation of an area to be developed and operated
as the Bunker Hill Unit. On March 25, 1957, the Acting Director
of the Geological Survey designated a unit area and stated that in
the absence of objections not then apparent an executed unit agreement identical with the LeBar unit agreement would be approved if
submitted within a reasonable time. An executed unit agreement
was duly submitted for approval on May 21, 1957.
Thereafter, the Geological Survey orally advised Texas Pacific, the
proposed unit operator, that the agreement would not be approved
inless Texas Pacific submitted a stipulation or other binding instrument to the effect that beginning at the end of the respective 20-year
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terms or extensions thereof of Federal leases committed to the unit
agreement carrying a royalty rate of 5 percent to the United States,
the royalty rate would be the same as the rate applicable to renewal
leases in the absence of unitization. Texas Pacific declined to furnish
the stipulation whereupon the Acting Director of the Geological Surveye in a letter dated July 5, 1957, notified the company that unless
the requested stipulation was furnished in 30 days the unit agreement would be returned unapproved. The company thereupon appealed to the Secretary of the.Interior.
Two 5 percent leases (Cheyenne 029728 (a) and 029643 (a)) are
committed to the proposed unit agreement.' They were issued pursuant to section 14 of the Mineral Leasing Act, as amended (30
U. S. C., 1952 ed., sec. 223), which provided that, upon a discovery
of oil or gas in land included in a prospecting permit, the permittee
would be entitled to a lease for one-fourth of the land included in
his permit, or for as much as 160 acres. The lease was to be for a
term of 20 years at a royalty of 5 percent, with a right of renewal
for successive periods of 10 years. Section 14 also provided that the
permittee would have a preference right to a lease for the remainder
of the land in his permit at a royalty rate of not less than 12/2 percent. The two leases involved in this appeal were issued on November 16, 1937, and April 1, 1938, respectively.
Since 1940 the Department has provided by regulation that leases
issued in renewal of 5 percent leases shall carry a graduated royalty
rate commencing at 121/2 percent (43 CFR, Cum. Supp. (1943),
192.81; 43 CFR 192.82 (a) (4)). This graduated rate is the rate
that would be payable on the leases in question at the end of their
20-year terms under the stipulation required by the Acting Director.
The appellant contends, in essence, that the leases are entitled to a
5 percent royalty rate so long as they are committed to the unit agreement regardless. of the length of. the terms of the. leases.
Section 17 (b) of the Mineral Leasing Act (30 U. S. C., 1952 ed.,
sec. 226e) provides for unitization of oil and gas leases. The first
sentence of the fourth paragraph of that section reads as follows:
Any lease issued for a term of twenty years, or any renewal thereof, or any
portion of such lease that has become the subject of a cooperative or unit plan
of development or operation of a pool, field, or like area, which plan has the
approval of the Secretary of the Interior, shall continue in force until the termination of such plan. [Italics added.]
1 Will F. Daley and the Estate of George E. Briminer, holders of Cheyenne 029643 (a),
and Wyoming Oil and Gas Companyi Inc., holder of Cheyenne 029728 (a), have joined
in

the appeal.

363]

TEXAS PACIFIC COAL & OIL CO.
September 2,

365

1957

The appellant's case rests upon this sentence, specifically, upon the

language "shall continue in force."

The appellant urges that under

this provision a 20-year lease is continued in accordance with all its
terms, including the 5 percent royalty provision, so long as the lease
is committed to the unit agreement. It argues that the word "continues" shows that Congress was aware of the distinction between the
continuance of a lease and the extension or renewal of a lease (which
would carry a higher royalty).
There is no disagreement with this interpretation, but it does not
answer the issues raised. The issues are, first, whether the holders
of the 5 percent leases can agree that the royalty rate Ol their leases
will go up to a minimum of 21/2 percent at the end of the first 20
years of their lease terms, even though the leases are continued past
the 20-year period, without necessity for renewal, by virtue of their
commitment to the unit agreement. Secondly, if the lessees have
authority to agree to an increase in- their royalty rate but are unwilling to do so, does the Secretary have authority to refuse approval
of the unit agreement unless the lessees agree to an increase in the
royalty rate? Lastly, if the Secretary has the authority, should he
exercise it in this case
The answer to the first question is plain. The first paragraph of
section 17 (b) provides in part as follows:
For the purpose of more properly conserving the natural resources of anyi.
oil or gas pool, field, or like area, or any part thereof ' * *, lessees thereof
and their representatives may unite with each other, or jointly or separately
with others, in collectively adopting and operating under a cooperative or unit
plan of development or operation of such pool, field, or like area, or any part
thereof, whenever determined and certified by the Secretary of the Interior to
be necessary or advisable in the public interest. The Secretary is thereunto
authorized, in his discretion, with the consent of the holders of leases involved,
to establish, alter, change, or revoke drilling, producing, rental, minimum royalty, and royalty requirements of such leases * * *

The second sentence of this. paragraph plainly states that the Secretary, with the consent of the lessees, may "alter, change, or revoke
* * * royalty requirements." This provision clearly authorizes the
Secretary, with the consent of the lessees, to increase the royalty rate
on 5 percent leases committed to a unit agreement even before the end
of their 20-year term. It follows that lessees can agree to an increase
in the royalty rate at the end of the first 20 years of their leases. -It
is indisputable then that the Acting Director had authority to ask the
appellant to furnish voluntarily the stipulation involved in this appeal and that the appellant had authority to frnish the stipulation.
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The appellant, however, ventures the argument that a 5 percent
lease is as a matter of law continued in effect at the 5 percent rate so
long as the lease is committed and that, therefore, even if the stipulation required by the Acting Director were executed it would be immediately nullified upon the approval of the agreement. In making
this argument the appellant completely overlooks or ignores the language just quoted from the first paragraph of section 17 (b). That
language answers his argument. The stipulation, if executed, would
be completely effective.,
This brings us to the second issue. The lessees being unwilling to
consent to a change in the royalty rate, can the Secretary refuse to
approve the unit agreement unless and until they do consent? The
answer lies in the first sentence of the first paragraph of section 17
(b), quoted above. Lessees may enter into a unit agreement only
when the Secretary determines and certifies that unitization is "necessary or advisable in the public interest." The appellant asserts thatthe Secretary can look only to conservation considerations in determining whether unitization is in the public interest, and not to purely
monetary considerations such as a change in royalty rates. It claims
that if monetary factors could otherwise be considered, Congress has
removed them from consideration by providing that 20-year leases
"shall continue in force" during their commitment to a unit agreement.
The trouble with the appellant's argument is that Congress has not
said that in determining whether unitization is necessary or advisable
"in the public interest," the Secretary is restricted to a consideration
of conservation factors or any other factors. The language of the
statute is broad and without limitation. If the Congress had intended that the Secretary's determination of what is in the public
interest should be circumscribed, it may be assumed that Congress
would have said so. In the absence of restrictive language we cannot
read the first sentence of the first paragraph of section 17 (b) as
precluding the Secretary as a matter of law from determining that
a unit agreement is not advisable in the public interest because of the
effect that it will have upon the royalty rates of Federal leases committed to the unit agreement.
The appellant's insistence that Congress, in providing for the continuation of unitized leases, has determined that it is in the public
interest not to increase the royalty rate of such leases and that royalty
rates are therefore not a factor that the Secretary can consider in
determining whether unitization is in the public interest overlooks
again, the express grant of authority by Congress to the Secretary and
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the holders of unitized leases to agree to changes in royalty rates.
Obviously, Congress has not determined that the public interest requires that the royalty rates of unitized leases shall remain fixed. In
view of the' express authority granted to the Secretary to request
changes in royalty rates and the authority granted him to approve
unit agreements when he deems such agreements to be necessary or
advisable in the public interest, it is implicit in the Secretary's approval of a unit agreement which provides for changes in royalty
rates that he has determined such changes to be in the public interest.
It follows that the Secretary may determine that, unless a unit agreement provides for certain changes in royalty rates, it would not be
advisable in the public interest to approve the agreement. See Solicitor's opinion, 56 I. D. 174, 189 (1937).
The remaining question is whether the Secretary should, in effect,
determine that the'stipulation required by the Acting Director is
necessairy or advisable in the public interest.
It appears that a policy of refusing to continue 5 percent leases at
the 5 percent royalty rate throughout the period of their commitment to a unit agreement was established in 1948. On July 27, 1948,
Assistant Secretary Davidson required the Mountain Fuel Supply
Company, proponent of the Hiawatha unit agreement (I-Sec. No.
677), to add to the agreement a provision for increasing the royalty
rate on 5 percent leases after a certain period of time. Such a provision, with modifications, was included in the agreement which was
approved on June 23, 1949, by the Acting Director of the Geological
Survey. According to the Geological Survey, in all unit proposals
involving 5 percent leases subsequent to the action on the Hiawatha
agreement, the Survey has obtained agreement from the lessees for
royalty adjustment. Thus there has been in effect a general policy
against continuing 5 percent leases at the 5 percent rate for the duration of their commitment to unit agreements.
The appellant urges that even if the policy has been in effect for 9
years it should be abandoned. However, the ground urged for abandonment is seemingly only that the policy is not authorized by law.
The appellant does not address itself to question whether, if the
policy is authorized by law, it should as a matter of secretarial discretion be discontinued or at least not applied in this case. Obviously,
the discontinuance of the policy or the exemption of this case from the
application of the policy would constitute a favoring of the lessees in
this case over the holders of 5 percent leases which have been made
subject to the policy over the last 9 years. Before such favoritism
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is shown to the present lessees, some real justification should be adduced for it. No justification appears in the record or comes to mind.
,I conclude therefore that the policy should be applied in this case.
One contention by the appellant remains to be considered. This is
that the Acting Director's requirement of the stipulation in question
is contrary to the published regulations of the Department and. that
any deviation is not permissible under the Administrative Procedure
Act (5 U. S. C., 1952 ed., sec. 1001 et seq.) unless the regulations are
amended or new regulations are published. The regulations referred to by the appellant have been read (43 CFR 192.122; 30 CFR,
1956 Supp., 226.4, 226.12). . They neither expressly nor impliedly forbid the requesting of the stipulation in question. On the contrary, 30
CFR, 1956 Supp., 226.4 expressly recognizes that there can be departures from the form of unit greement set forth in section 226.12.
There being no error. shown in the Acting Director's decision of
July 5,195T, the decision is affirmed.
ROGER ERNST,

Assistant Secretar-y.
THE DREDGE CORPORATION
A-27429

Decided September 23, 1957

Rules of Practice: Appeals: Service on Adverse Party
Where a decision of the Director of the Bureau of Land Management indicates that there are adverse parties involved but-fails to name them, an
appellant from that decision is not required to serve such parties with
copies of his notice of appeal.

Rules of Practice: Appeals: Generally
A motion to strike an answer filed by one who petitions to intervene on an
appeal to the Secretary will be denied where the answer is a joint -answer
filed also by an adverse party who is entitled to answer the appeal.

Mining Claims: Lands Subject to-Mining Claims: Special Acts
Land included in oil and gas leases under the-Mineral Leasing Act in 1952
was not then subject to mining location and, in the absence of a showing
of compliance with the provisions of the act of August 12, 1953, mining
claims located on such land in that year are invalid.

Mining Claims: Lands Subject to-Small Tract Act: Generally.
Land under lease or patent pursuant 'to the SmallTract Act is not open to
location under the mining laws.
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Mining Claims: Determination of Validity
No hearing is necessary to declare mining claims void a initio where the
records of thel Department show that at the time of location of the claims.
the land was not open to such location.

Mining Claims: Lands Subject to
A locator of a mining claim does not acquire any property right by virtue
of his location if the location is made on land not subject to appropriation

United States v.
distinguished.

Keith F. O'Leary et al., 63 1. D. 341 (1956);

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This is an appeal to the Secretary of the Interior by the Dredge
Corporation from a decision of the Director of the Bureau of Land.
Management dated October 3, 1956, wherein the Director affirmed
the action of the manager of the land office at Reno, Nevada, in declaring 16 mining claims in the vicinity of Las Vegas, Nevada, to be.
null and void in whole or in part.' The claims were declared to be
null and void insofar as they were located on land which had theretofore been classified for disposition under the Small Tract Act (43 U. S.
C., 1952 ed., Supp. IV, secs. 682a-682e), because of that classification.
In addition, five of the claims were also declared to be null and void,
in whole or in part, because at the time of their location the land
covered by- those claims was eembraced in oil and gas leases issued.
pursuant to section 17 of the Mineral Leasing Act (30 U. S. C., 1952
ed., Supp. IV, sec. 226).
The Director required that, in the event of an appeal from his decision, the corporation serve copies of its appeal on adverse parties,
who, the Director stated, included all oil and gas lessees and all applicants and lessees under the Small Tract Act whose applications or
leases conflicted with the claims. The Director did not name such
parties. Pursuant to the Director's requirement, the corporation
served with its notice of appeal some 387 persons, whose names and
addresses it obtained from the Reno land office. Of the persons;
served, only Patricia A. Hamnpel, to whom a lease under the Small
Tract Act had been issued on March 28, 1952, answered the appeal.
Southern Nevada Home-Siters, Inc., filed a petition to intervene in
the proceeding and joined-in the answer to the appeal. The Dredge
.Corporation filed a motion to strike both the answer and the petition
'See the appeaded sehedule'for the serial nmbers,.assiged to .the inidiual elaims 'bathe land ocfflie and for other pertinent information relating thereto.
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to intervene. On January 30, 1957, the Deputy Solicitor advised the
corporation that since the Director's decision had not named the ad.verse parties the corporation was not required, under the applicable
rule of practice (43 CFR, 1956 Supp., 221.34), to serve anyone with
:a copy of its notice of appeal. However, the Deputy Solicitor noting
that Patricia A. Hampel had answered the appeal and that Southern
-Nevada Home-Siters, Inc., had petitioned to intervene, required the
corporation to serve copies of its brief on those parties. This the
corporation did.
Before considering the merits of the appeal, the corporation's motion to strike will be disposed of.
Patricia A. Hampel is shown to have an interest in a portion of the
-land involved in the appeal adverse to that of the appellant. As an
!adverse party, her answer is entitled to consideration. As it is im-possible to consider the Hampel answer without at the same time con-sidering the arguments advanced by Southern Nevada Ho e-Siters,
Inc., since there is only one answer joined in by both, whether or not
-the latter is permitted to intervene becomes immaterial. In the cir-cuistances and in view of Miss Hampel's clear right to answer the
-appeal as an adverse party, the Dredge Corporation's motion to strike
is denied.
The 16 claims were located in July 1952, after a major portion of the
land covered by the claims 2 had been classified for lease and sale
under the Small Tract Act by one or another of three classification
-orders.3 Only those portions of the claims covering land classified
-for small tract purposes were declared to be null and void.
The Director held that classification orders issued under the authority of the Small Tract Act create a reservation of the land so
classified for disposal under that act and that land so classified is no
longer subject to location under the mining laws (30 U. S. C., 1952 ed.,
sec. 21 et seq.). He held that since the three classification orders had
been issued prior to the dates on which the mining claims were lo-cated, the mining claims were properly held to be null and void insofar
as they included such classified land. In affirming the action of the
manager in declaring five of the claims to be null and void in whole
-or in part for the additional reason that the land was embraced in
oil and gas leases at the time of the attempted locations, the Director
2 See the appended schedule for a description of the land embraced in each mining
-claim and the date of its location.
3The orders were issued by the Acting Regional Administrator, Bureau of Land Man:agement, on November 21, 1951, December 7, 1951, and January 25, 1952. See Nevada
;Small Tract Classification Number 62 (16 F. R. 12370), Number 76 (16,F. R. 12840), and
Nunber 79 17 F. R. 1482).
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held that since the claims were located subsequently to July 31, 1939,
and prior to February 10, 1954, and that since there was nothing of
record to indicate that the mining claimant had filed amended notices
of location, as required if it desired to take advantage of the act of
August 12, 1953 (30 UJ. S. C., 1952 ed., Supp. IV, secs. 501-505), as
supplemented by the act of August 13, 1954 (30 U. S. C., 1952 ed.,
Supp. IV, sec. 521 et seq.), the mining claimant was not entitled to
the benefits of those acts.
The appellant attacks the effectiveness of the classification orders on
a number of different grounds and it questions the authority of the
Director to declare the claims to be null and void on the basis of the
classification orders without first having given the appellant notice
and an opportunity to be heard. While it does not specifically challenge the correctness of the Director's decision insofar as it held those
mining claims embraced in oil and gas leases at the time of their location to be null and void, it does so indirectly by asking that all the
claims be held to be valid. Accordingly, the Director's ruling on this
point will be reviewed before proceeding to a consideration of the
Director's decision that the classification orders, in and of themselves,
prevented the location of mining claims on the land classified for
disposition under the Small Tract Act.
The Department has uniformly held that, after the passage of the
various acts providing for the leasing of minerals on the public do.
main, there could be no room for the contemporaneous operation of
the mining laws and the mineral leasing laws with respect to the
same land and that if an attempt were made, after the enactment of
those laws, to locate a mining claim on land covered by an outstanding
permit or lease issued under the mineral leasing laws, the Department
would not recognize the attempted location. See United States v.

United States Borax Company, 58 I. D. 426, 432 (1943); Joseph E.
MeClory et at., 50 L. D. 623 (1924); letter dated October 9, 1924, from
Secretary Work to Congressman Richards, 50 L. D. 650 (1924).
By the act of August 12, 1953, spra, the Congress gave tacit approval to the position taken by the Department. By that act it provided, among, other things, that any mining claim located under the
mining laws of the United States subsequent to July 31, 1939, and
prior to January 1, 1953, on lands of the United States which were
at the time of such location included in a lease issued under the mineral leasing laws. or covered by an application for such a lease shall
be effective to the same extent as if such mining claim had been located on lands which were at the time of such location subject to
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location under the mining laws of the United States. The act required, however, that in order to obtain the benefits of. the act' the
owner of any such mining claim must, not later than 120 'days after
August 12, 1953, post on such claim and file for record in the office
where the notice of location of such claim was of record an amended
notice of location of such claim, stating that such notice was filed
pursuant to the provisions of the act and for the purpose of obtaining
the benefits thereof. The act provided further that any mining claim
given force and effect under the act shall be subject to the reservation
to the United States of all minerals subject to disposition under the
mineral leasing laws.
A year later, on August 13, 1954, Congress passed another act
under the terms of which mining claims may, thereafter, be located
on lands of the United States which are at the time of location included in leases issued under the mineral leasing laws or covered by
applications for such leases. The act of August 13, 1954, further
repeated the substance of the act of August 12, 1953, and provided
that in order to be entitled to the benefits thereof the owners of mining
claims located on such lands subsequent to July 13, 1939, and prior
to January 1, 1953, must have posted on the claims and 'filed for
record within the time allowed by the act of August 12, 1953, amended
notices of location, stating that such notices were filed pursuant to
the provisions of the 1953 act and for the purpose of obtaining the
benefits thereof.
' Thus, in the present case, the five claims were located at a time
when the land included in the claims, or portions thereof, was not
open to mining location. No showing having been made by the locator of compliance with the act of August 12, 1953, those portions of
the claims covered by oil and gas leases when the claims were located
are without validity and the Director's holding in this respect is
affirmed. Clear Gravel Enterprises,Inc., 64 I. D. 210 (1957) ; EitA,

F. Allen, A-27455; (July 16, 1957); Clear GreE'lnlerprises,h~c.
A-27287' (March 27, 1956):; f. R. L. Greene et al., A-27181 (May 11,
1955).
Turning now to that part of the Director's decision which held
that the classification of land for disposition under the Small Tract
Act removes the land from the operation of the mining laws, '3 find
that it is unnecessary at this time to determine whether the Director's ruling was correct, for the appeal can be disposed of on the
basis of other considerations.: All of the land classified for small
tract 'disposition. by the"three classification orders mentioned above,
except two five-acre "tracts included in the Dredge -No. 47 mrining
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claim, was under small tract lease on te dates when the claims were
located. In other words, the claims at the times of their location
were almost in toto located on land which had already been leased to
others. Could the claims be valid under those circumstances?
Land under small tract lease is subject to the provisions of the
Small Tract Act and such regulations as the Secretary has adopted
for the administration of the act. The Small Tract Act authorizes
the Secretary of the Interior, in his discretion, to sell or lease to those
who meet the qualifications set forth therein "a tract of not exceeding
five acres of any vacant, unreserved public lands, public lands withdrawn by Executive Orders numbered 6910 of November 26, 1934,
and 6964 of February 5, 1935, for classification, or public lands
withdrawn or reserved by the Secretary of the Interior for any purposes, which the Secretary may classify as chiefly valuable for residence, recreation, business, or commulnity purposes." It also provides that patents for all tracts purchased under the provisions
thereof "shall contain a reservation to the United States of the oil,
gas, and all other mineral deposits, together with the right to
prospect for, mine, and remove the same under applicable law and
such regulations as the Secretary may prescribe."
Among the regulations adopted by the Secretary is one (43 CFR,
1956 Supp.,. 257.16) which provides that leases, like patents, will
reserve to the United States all deposits of coal, oil, gas, or other
minerals, together with the right to prospect for, mine, and remove
the same under such regulations as the Secretary may prescribe. The
regulation provides further that while minerals subject to the leasing laws (30 U. S. C., 1952 ed., sec. 181 et seq.) in lands patented or
leased under the Small Tract Act may be disposed of under applicable
law ad regulations in force at the time of such disposal, other
kinds of minerals which may occur in such leased or patented lands
are not subject to prospecting or disposition until regulations have

been adopted. 4
As the act provides that, the reserved minerals in lands subject to
its provisions may be prospected for, mined, and removed only under
applicable law and such regulations as the Secretary may prescribe
and as the Secretary has not to date prescribed regulations permitPrior to the amendment of the regulation to its present form on January 10, 1955, the
regulation stated specifically that "No provision is made at this time to prospect for, mine,
or remove the other kinds of minerals," that is, non-leasable minerals (43 CIPR 257.15).
While 43 CF^R, Part 257, has been revised several times, the substance of the regulation
has been a part of the small tract regulations since June 10, 1940 (5 F. R. 2284), when
regulations under the Small Tract Act were first adopted.
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ting prospecting on lands under lease or patent pursuant to the
Small Tract Act, it follows that those lands are not subject to location
under the mining laws.
The appellant contends that the fact that the Secretary has issued
no regulations relating to mining on those lands is proof that the
mining laws apply. This is not so. The act makes the reserved
minerals subject to disposition only under applicable laws "and such
regulations as the Secretary may prescribe." The Secretary has prescribed that there shall be no prospecting for or disposition of the
reserved deposits at this time and until he prescribes regulations permitting the prospecting for, mining and removal of such reserved deposits the lands in which such deposits may be found are not open to!
location under the mining laws.
As most of the land embraced in the 16 claims was under small
tract lease at the time the claims were located, those portions of the
claims embracing such leased land are without validity.
The appellant contends that mining claims cannot be declared invalid without resorting to the porcedures outlined in the Administrative Procedure Act (5 U. S. C., 1952 ed., sec. 1001 et seq.);. It cites
the' Department's decision in United States v. Keith V. O'Leary et al.
63 I. D. 341 (1956), in support of its position.
The O'Leary case did not hold that in no circumstances may a claim
to land under the mining laws be declared null and void without
affording the claimant notice and an opportunity to be heard. There
was no question in that case as to the land being open to location under the mining laws when the claim was located. The Govermuent
attacked the validity of the claim on the ground that the land embraced in the claim was nonmineral in character and that minerals
had not been found within the limits of the claim in sufficient quantities to constitute a valid discovery. The decision held that, even
though a hearing on the validity of a mining claim is not required by
statute, when the Government initiates contest proceedings against a
mining claim and orders that a hearing be held to determine the
validity of the claim, the hearing must be conducted in accordance
with the requirements of the Administrative Procedure Act. While
certain language in that decision may appear to encompass all mining
claims regardless of whether the land on which they are located was,,
at the time of location, subject to such location, the decision is not to
be read so broadly. No hearing is necessary to declare mining claims
void ab initio where the records of the Department show that at the
time of location the land was not open to such location. Clear Gravel
Enterprises,Inc., 64 I. D. 210 (1957); . J. Walter et al., A-27243
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(March 15, 1956). The O'Leary case was concerned with the pro-cedure to be followed where persons have gone on land subject to location. Such persons have acquired, under the mining laws, at least.
the right of possession against all. except the Government and theymay have acquired the entire equitable title to the land, if they have;
satisfied the requirements of the mining laws with respect to discovery. That is the property right sought to be protected by theO'Leary decision.
Here the appellant could have acquired no right in the land because
it was under lease to third parties, segregated from the public domain, and not open to location. It is well settled that a locator does
not acquire any property right by virtue of his location if the location
is made on land not subject to appropriation. See El Paso Brick Co.
v. MoKcnight, 233 U. S.250 (1914); Brown v. Gurney, 201 U. S. 184,;
(1906), and Gwillim v. Donnellan, 115 U. S. 45 (1885). It could not
acquire 'any rights in the reserved minerals because they too were not.
subject to appropriation.
Therefore, it must be held that those mining claims, or portions
thereof, located by the Dredge Corporation on land included in leases:
under the Small Tract Act at the time of the attempted location of'
the claims are invalid as a matter of record.
Of the land embraced in the claims and classified for small tract
disposition by the three classification orders issued prior to the loca-tion of the claims, only the two five-acre tracts in Dredge No. 4T
were not already under lease at the time of the location of the claim.
However, as those two tracts were under oil and gas lease at the,
time of the location, that claim, too, is null and void in toto.
The record discloses that a portion of Dredge No. 51, the'
SW1/4SW1/ 4 see. 11, T. 21 S., R. 60 E., was not even classified.
for small tract purposes until October 2, 1953, 5 and that at the time
the claim was located this land was open to the operation of the
mining laws. Since the records of the Department do not show that
that portion of the claim is void ab initio, it will'not be declared invalid on the basis of the present record. The Director's decision' declaring Dredge No. 51 to be null and void as to this quarter-quarter
section is reversed.
The appellant has requested that it be given the opportunity to
present oral argument in support of this appeal. However, as it has
been determined that most of the land embraced in appellant's claims
was not open to the operation of the mining laws when the claims
Nevada Small Tract Classification No. 95, 18 P. I. 6413.
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were located, no useful purpose would be served by the presentation \
of oral argument. Accordingly, the request is denied. (43 CFR, 1956
.Supp., 221.36.)
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Director of the Bureau of Land Management dated October 3, 1956, is, for the reasons set forth above,
affirmed in part and reversed in part.
EDMUND

T. FRITZ,

Deputy Solicitor.
SCHEDULE
Date of
Location

Name of Claim

Description (All in R. 60 B.)

7-14-52

Dredge No. 17-

NE

7-14-52
7-14-52
7-17-52
7-17-52
7-17-52
7-17-52
7-17-52
7-17-52
7-17-52
7-21-52
7-21-52

Dredge
Dredge
Dredge
Dredge
Dredge
Dredge
Dredge
Dredge
Dredge
Dredge
Dredge

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

18 -NW4
20-SW
2122-NW%'
23 -SE}
24 -SW
25 -NE%
26 -SE>
27 -SW%4
46- -NWY4
47 -SW/

Sec. 33, T. 20 S
Sec. 33, T. 20 S .NE4 Sec. 3, T. 21 S -98-3
Sec. 3, T. 21 S -98-4
Sec. 3, T. 21 S
Sec. 3, T. 21 S-98-6
Sec. 4, T. 21 S-t99-1
Sec. 4, T. 21 S -99-2
Sec. 4, T. 21 S-99-3
Sec. 12, T. 21 S-3-1
Sec. 12, T. 21 -t103-2

7-21-52
7-21-52
7-21-52
7-21-52

Dredge
Dredge
Dredge
Dredge

No.
No.
No.
No.

48 -NE
495051 -

Sec. 11, T. 21 SNW4 Sec. 11, T. 21 S -102-2
SE Sec. 11, T. 21 SSW¼/See. 11, T. 21 S-

Sec. 33, T. 20

----

Nav. Misc.
No.

*95-1

*95-2
95-3

98-5

t102-1
t102-3
102-4

*Declared null and void by the manager only as to that land included in the claim which had been classied for small tract disposition prior to the date of location.
fDeclared null and void by the manager ae to that land included-in the claim embraced in oil.adgas
leases at the date of location.

APPEAL OF WEARDCO CONSTRUCTION CORPORATION
IBCA-48

Decided September 30, 957

Contracts: Changed Conditions-Contracts : Changes and Extras-Contracts:
Damages: Unliquidated Damages-Contracts: Delays of GovernmentContracts: Suspension and Termination
A claim for additional compensation on the ground that the orderly sequence
of the contract work was disrupted, and the performance of the work ultimately brought to a complete stop, by reason of Government delay in fur-
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nishing material as required by the contract is not allowable under the
present standard form "changed conditions" and "changes" clauses, or under
a "suspension of work" clause which reserves to the Government, in general
terms, the right to suspend the work and states that "this right to suspend
the work shall not be construed as denying the contractor actual, reasonable, and necessary expenses due to delays, caused by such suspension." A
claim of this character is for damages for breach of contract, and is not
within the authority of administrative officers of the Government to determine pursuant to the provisions of the standard form contracts, or such
a "suspension of work" clause.
BOARD OF CONTRACT APPEALS

Weardco Construction Corporation, of Montebello, California, has
filed an appeal, dated August 6, 1955, from the findings of fact and
decision of the contracting officer, dated July 12, 1955, denying a claim
for additional compensation in the amount of $1,429.57.'
The claim arises under a contract with the Bureau of Reclamation
for the-construction and installation of certain structures and facilities
along the Friant-Kern Canal, Central Valley Project, California.
The contract is on U. S. Standard Form 23 (Revised March 1953),
incorporates the General Provisions of U. S. Standard Form 23A
(March 1953) and the further provisiohs set out in Specifications No.
200C-266, is dated December 14, 1954, and bears the designation
No. 14-06-200-3828. The claim is based on the ground that additional costs were incurred by appellant as a result of delays in the
performance of the contract work brought about by failure of the
Government to furnish promised material on time. It was denied by
the contracting officer on the ground that it was a claim for breach of
contract which he had no authority to consider or settle.
Paragraph 16 of the specifications of the contract provided that alT
work under the contract should be completed within 90. calendar days-from the, date when notice to proceed was received by. appellant, and
paragraph 17 provided that liquidated damages at the rate of $25
per day should be payable to the Government for each calendar day's
delay in completion of the work. The notice to proceed was received
by appellant on December 27, 1954, and the completion date for the
contract work thereby became March 27, 1955. The work required
by the contract was not completed until April 26, 1955, which was
30 days after the date established by the notice to proceed. However,
l The claim, as first advanced, was in the amount of $3,778.75, but this was subsequently
reduced, by the contractor to $1,53.30, of which one item, in the amount of $105.73, was
ultimately allowed administratively on the ground that it was for extra work required by
the Government.
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because of the extension of time hereinafter mentioned, no liquidated
damages became payable.
The contract required, among other things, that appellant install at
two separate locations certain devices for measuring the flow of water
known by the name of "venturi meters." Paragraph I8 of the specifications provided that the tubes of the meters, as well as various other
components, would be furnished appellant by the Government, but
did not fix any specific time for their delivery. The contracting officer, in the decision appealed from, found that the Government failed
to furnish the venturi tubes in sufficient time to permit appellant to.
pursue its work under the contract in orderly sequence, and that this
failure delayed the progress of the work for at least 30 days. He
further found that the late delivery of the venturi tubes was an "act
of the Government" that constituted an excusable cause of delay
within the meaning of clause 5 of the General Provisions of the contract. This clause provides that liquidated damages shall not be
'charged because of "any delays in the completion of the work due
to unforeseeable causes beyond the control and without the fault or
negligence of the contractor, including, but not restricted to, * * *
acts of the Government, in either its sovereign or contractual capacity
2** 8." The contracting officer, accordingly, extended the time for
performance of the contract by 30 calendar days, that is to say, to the
same date on which the work was actually completed.
Appellant contends that the delay of the Government in furnishing
the tubes for the venturi meters entitles it, not merely to the extension
of time allowed by the contracting officer, but also to an increase in
the- contract price: Appellant says that this delay caused it to incur
a number of items of expense in performing the contract work which
it would not have had to incur if the tubes had been available at the
time when their installation first became possible. The items of expense are described as being for "additional moves.of crane necessitated by lack of material," "additional rental paid on D-6 Caterpillar
Bulldozer," "additional amount paid to Superintendent awaiting delivery of material," "Superintendent not supervising amount of work
* * * possible due to the fact pipe laying operations ceased," and
"additional equipment charges." Finally, appellant points to clause
4 of the General Provisions, which provides for the allowance of an
equitable adjustment in the event a "changed condition" is encountered
during the course of the contract work, and argues that the unavaila2the statements made by the contracting officer indicate that the venturi tubes were
mot delivered until 49 days after the date when appellant first became in a position to
Install one of them, but, since all work under the contract was completed within 30 days
after the date established by the notice to proceed, the contracting officer evidently con.sidered that no occasion existed for determining whether the orderly pursuit of the work
had been delayed for more than 30 days by the late delivery of the tubes.
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bility of the venturi tubes at the time when appellant was. ready to
install them constituted a "changed condition" within the meaning of
that clause.3
The contracting officer ruled that the unavailability of the tubes did
not constitute a"changed condition" under clause 4, and the Board
considers that this ruling was correct. The clause in question states
-that the Contractor shall notify the Contracting Officer in writing of
"(1) subsurface or latent physical conditions at the site differing materially from those indicated in this contract, or (2) unknown physi*cal conditions at the site, of an unusual nature, differing materially
.rom those ordinarily encountered and generally recognized as inhering in work of the character provided for in this contract"; and that
the Contracting Officer "shall promptly. investigate the conditions,
:and if he finds that such conditions do so materially differ and cause
-an increase or decrease in the cost of, or the time requiredfor, performance of this contract, an equitable adjustment shall be made."
:The conditions referred to in both of the numbered items of this
clause. are."physical conditions at the site," and it seems rather obvi-ous that the failure of the Government to make timely delivery of a
piece of equipment is not a "physical condition at the site."
Appellant seeks to avoid the logic of this reasoning -by suggesting
that clause 4 should .be read as being not confined in its application
to the situations described in the two numbered items, but as encompassing any material change in conditions that occurs with respect to
a contract. This suggestion, however, is clearly inconsistent with the
language of the clause, which in precise terms defines thoo particutar
'Conditions, and then goes on to, prescribe that for such conditions an
.equitable adjustment shall be made. Had the clause been intended-to
*extend to, any occurrence whatever that might, in ordinary parlance,
be.fairly characterized as a changed condition, there would have been
,no reason to incorporate in it the much narrower definition of what
-the clause is intended to cover set forth in items (1) and (2).
3

The full text of clause 4 is as follows:
"The Contractor shall promptly, and before such conditions are disturbed,
notify the Contracting Officer in writing of: (1) subsurface or latent physical
conditions at the site differing materially from those ndicated in this contract,
or (2) unknown physical conditions at the site, of an unusual nature, differing
materially from those ordinarily encountered and generally recognized as inhering
in work of the character provided for in this contract. The Contracting Officer
shall promptly investigate the conditions, and if he dnds that such conditions do
-so materially differ and cause an Increase or decrease n the cost of, or the time
required for, performance of this contract, an equitable adjustment shall be made
and the contract modified in writing accordingly. Any claim of the Contractor
for adjustment hereunder shall not be allowed unless he has given notice as above
required; provided that the Contracting Officer may, if he determines the facts
so justify, consider and adjust any such claim asserted before the date of nal
settlement of the contract. If the parties fail to agree upon the adjustment to
be made, the dispute shall be determined as provided in Clause 6 hereof."
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These considerations are reinforced by the requirement that written
.notice of the two described conditions be given by the contractor "before such conditions are disturbed," and by the prohibition against
the allowance of "any claim of the Contractor for adjustment hereunder" unless "notice as above required" has been given by the contractor or waived by the contracting officer. The word "disturbed"
fits situations where there are changed physical conditions at the site
of the work, but not situations where the condition encountered is a
delay on the part of the Government, and its use, therefore, imports
that the latter were not in mind. The fact that "any claim" is to be
allowed only if the required notice is given or waived indicates that
the entire clause is confined in its application to those conditions that
are the subject of the notice requirement, namely, the conditions described in the two numbered items.
The Board is aware of no precedent which would support the contention that failure of the Government to make timely delivery of
promised material is a situation that comes within the purview of the
"changed conditions" clause of the standard form Government contracts. On the contrary, the accepted construction of that clause has
been, generally speaking, to the effect that only physical conditions
at the site are within its meaning and intent. In line with that
construction it has been specifically held that delay by the Government in furnishing promised equipment, or in otherwise performing
its contractual obligations, is not a situation to which the "changed
conditions" clause applies.5 While it is true that the language of the
present version of Clause 4 differs in some respects from the language
of the prior versions that were the subject of the decisions here cited,
the present version is tied to physical conditions at the site -by wording that is more, not less, explicit than that used in its predecessors.
Moreover, even if there were merit to the contention that the
delay of the Government in furnishing the venturi tubes constituted a "changed condition" within the meaning of clause 4, there
would still be no basis for the allowance of additional compensation under the equitable adjustment provisions of that clause. In
United States v. Rice, 317 U. S. 61 (1942), the Supreme Court held
that those provisions, as well as the comparable provisions for equitable adjustments on account of "changes" contained in clause 3 of
4 The Supreme Court has stated that "Article 4, entitled 'Changed Conditions,' governs
the procedure under which the Government may alter the contract to meet unanticipated
physical conditions,", United States v. Rice, 17 U. S. 61, 66 (1942). See also Hallman v.
United States, 107 Ct. Ci. 555 (1946) and 112 Ct. Cl. 170 (1948) ; Mctaughlin-Iwcorporated,
IBCA-18 (January 13, 1955); Ingalls Shipbuilding Corp., Eng. C&A No. 569 (March
9, 1954) ; Gerwick-Morrison-Tscaits, ASBCA Nos. 130, 132, 133 (April 24, 1952).
5 Tucker McClure, ASBCA No. 193 (August 31, 1950).
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the standard form contracts, entitle a contractor to an extension of
time, but not to an increase in compensation, where performance
of the contract is delayed by reason of circumstances that come
within the purview of either of those clauses. The Court said: 6
* * * It seems wholly reasonable that "an increase or. decrease in the amount
due" should be met with an alteration of price, and that "an increase or decrease * * * in the time required" should be met with alteration of the time
allowed; for "increase or decrease of cost" plainly applies to the changes in cost
due to the structural changes required by the altered specification and not to
consequential damages which might flow from delay taken care of in the
"difference in time" provision. The provision as to time serves the large
purpose of removing from persons in the position of respondent liability for
"delay" beyond the stipulated date for which they might otherwise have their
contract terminated or might be required to pay liquidated damages without
fault.
X

*

*

*

:

*

*

It does not help to argue that the changes made under clause 4 "are
not within the contemplation of either party," since the changes made under
clause 3 are also not contemplated in advance. Both clauses deal with changes
made necessary by new plans or new discoveries made subsequent to the
signing of the contract. For delays incident to such unanticipated changes,
the contractor was, under either section, to be granted a "compensating extension of time." Wells Bros. Co. v. United States, supra [254 U. S. 83], 86.
In this case there were two consequences of the discovery that the Home
could not be built as originally planned. One was an alteration of specifications, which resulted in a slight cut in respondent's outlay and inz its compensation. The other was the delay itself, and for this the time necessary
to perform the contract was equitably adjusted by extension, thereby relieving
respondent of liquidated damages which could otherwise have been imposed.
Under the terms of the contract, it is entitled to no more.
a $

*

The items of expense for which additional compensation is claimed
by appellant appear to have been incurred solely because of the
failure of the Government to have the venturi tubes ready when
needed These alleged costs are thus consequential damages fiowing from delay, for which additional compensation would not in any
event be allowable under clause 4, as interpreted by the Supreme
Court.
In Supplemental findings of fact, dated May 24, 1957, the contracting officer examined, at the request of the Board, the further
question whether the claim here presented would be allowable under
either the "changes" provision-clause 3 of the General Provisionsor the "suspension of work" provision-paragraph 11 of the General
Conditions-of the contract. His conclusion was that the claim did
not fall within the range of either of those provisions.
e At pp.-67-60.
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The Board is unable to find in the facts of this case any basis forapplying clause 3 of the General Provisions.- That clause provides
for the allowance of equitable adjustments in the contract price or'
time when "changes in the drawings and/or specifications" are made
by the contracting officer. From the record in the present case it
seems quite cleai that the unavailability of the venturi tubes caused..
appellant to make a shift in the sequence of operations it had planned
to follow, and ultimately led to a cessation of all work under the:
contract. It seems equally clear, however, that such shift and such,
cessation were not attributable to any acts or omissions of the Government, or its representatives, other than the delay in making the"
venturi tubes available. The sequence of operations actually followed
by appellant after it learned that the t.ubes were not available was
not inconsistent with any requirement of the contract, and, therefore;
the acquiescence of the representatives of the:Government in the shift
was not itself a change within the' meaning of the '-'chanlges' provision. The alleged order of the contracting officer that the portion ofi
the job which involved interference with the Friant-Kern Can41 be
completed by February .1, 1955, was likewise not a clhange, for the
performance of this portion of the job by that date was expressly required by the contract, and did not necessitate availability- of the
tubes.'
Reduced to fundamentals, appellant's claim is that by. the-delay
in furnishing the venturi tubes the Government broke its contractual.
obligations and thereby made more costly appellant's performance.
of its own obligations under the contract. Clause 3 was not designed:
as a mechanism for the adjustment of claims for breach of contract,
and the rule of the Rice case that time, not money, is the measure of'
equitable adjustments for delay, applies to it as well as to clause 4.7
The contracting officer was also correct in deciding that appellant's
claim for additional compensation could not be allowed under' paragraph:1 of the Geieral. Conditions.. 'That clause reads as follows':
The Government may at any time suspend the whole or any part of the work
under this contract but this right to suspend the work shall not be construed
as- denying the contractor actual, reasonable, and necessary expense. due to
delays, caused by such suspension, it being understood that expenses will not
be allowed for such suspensions when ordered by the Government on account
of weather conditions.

In the first place, there is no showing that the work was stopped
because of any order or request made, or -action taken, by a Government
offiIial with the intent, or in the belief, that the work should be stopped,
Armond Casss, Inc., ASBCA No. 438 (June 8, 1950) Ohas. H. Tompkins o., A513CA
No. 570 (April 27, 1950); Leo Sanders, Army CA No. 1468, 4 CCF, par. 60,528 (1948).
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and no justification for a determination that a stoppage of the work
would have been for the convenience or in the interest of the Government. What happened simply was that when appellant found that
the venturi tubes would not be available when it wanted them, it
changed, on its own initiative, its planned schedule of operations so
that it could accomplish without the tubes as much of the work as it
considered feasible to do in their absence, and then, with the acquiescence of the Government representatives, stopped work entirely until
the tubes arrived. The record does not show why delivery of the.
tubes was delayed, and it may have been because of circumstances that
were beyond the control of the Government. If the Government was.
responsible for the delay, the case would be more in the nature of a:
failure by the Government to perform its contractual duty of supplying the tubes than of an exercise by the Government of its contractual
right to suspend the work, and if the Government was not esponsible
for the delay, its conduct was not the cause of the stoppage of work.
that ensued.
In the second place, the "suspension of work" clause contained il
this contract does not grant to the contracting officer, either expresslyor by necessary implication, the authority to make an equitable ad-justment in the contract price in order to compensate a contractor
for expenses incurred because of a suspension of work directed or
requiredby the Government. - The reference in that clause to "actual,
reasonable, and necessary expenses due to delays, caused by such us-:
pension" appears t be for the purpose of saving to the contractor
the right, which a reservation of suspension authority by the Govern-ment would otherwise cause him to lose, of recovering through7 court
proceedings such damages as he may have sustained by reason of a..
suspension order, and not to be for the purpose of creating a basis for
the administrative assessment of those damages. It contains no pro-vision comparable to. the affirmative authorization for the making of
an equitable adjustment by the contracting officer which appears in
some of the other forms of "suspension of work" clauses used byGovernment agencies.
The views expressed above are in line with prior rulings concerningthe effect of a "suspension of work" clause couched in the terms of
paragraph l.1
In the last analysis, the question presented by the instant appeal
is whether in.-the circumstances here involved an. award of; additional.
compensation is authorized by any of the provisions of the contract.
8 Electric Engineering and Construction Service, Inc., 63 L D. 75 (1956); Parker-Schram_
Company, CA-152 (March , 1952); see Harwood-Nebel Construction Co., Inc. v. United.
States, 105 Ct. Cl. 116, 128-56 (1945).
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The answer to that question must be in the negative. On the other
hand, appellant seems to assert that, if it is not entitled to additional
compensation. under the contract, then it must be entitled to additional
compensation for breach of contract. Here appellant appears to have
in mind decisions in which the Court of Claims has held that where
the Government negligently fails to make timely delivery of promised
material, and thereby unduly delays performance of the contract work,
the extra costs incurred as a result may be recovered by the contractor
in a suit against the Government for breach of contract. 0 But those
decisions do not mean that administrative officers of the Government,
such as the contracting officer or the Board, are authorized to consider
and settle unliquidated damage claims of this sort for which no provision is made in the contract itself. Quite to the contrary, it is well
established that the powers conferred on administrative officers by
the standard Government contract forms do not extend to the%allowance of claims for unliquidated damages on account of alleged breach
of contract."0 The contracting officer accordingly was right in con-eluding that, absent any ground for the allowance of additional
compensation under the contract, the instant claim must be regarded
as one for breach of contract which he did not have authority to consider or settle. Since the Board lacks jurisdiction to determine the
merits of a claim of this character, no opinion is expressed upon the
question whether the delay in furnishing the venturi meter tubes
was caused by such a want of diligence, or other fault, on the part
,of the representatives of the Government as would amount, in the
circumstances of this case, to a breach of contract.
CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (see. 24, Order
No. 2509, as amended; 19 F. R. 9428), the findings of fact and dcision of the contracting officer are affirmed.
HEBERT J. SLAUGHTER, Member.
I concur:
THEODORE H. HAAS, Chairmcan.
Board member IVILLIAm SAGLE, who is on leave, did not participate in the disposition of this appeal.
9 Thompson v. United States,
30 Ct.: C1. 1 (1954); Ch Zender v. United States, 127 .Ct.
Cl. 557 (1954) Haowood-Nebel Construction Co., Ino. v. United States, 105 Ct. C1. 116
(1945).Wm Cramp & Sons V. United States, 216 U. S. 494 (1910) ; Continental Illinois Nat'l.
Bank & Trust Co. v. United States, 126 Ct. C1. 631, 640-41 (1953); Anthony P. Miller,
Inc. v. United States, 111 Ct. Cl. 252, 329-30 (1948); Langevin v. United States, 100 Ct.
C1. 15, 29-31 (1943); A. S. Horner Construction Co., 63 I. D. 401 (195,6).
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WILIBERT PHILLIPS
FLETCHER G. EDWARDS
Decided Septenmber 23,1957*

A-27470

Rules of Practice: Appeals: Statement of Grounds
Where on appeal to the Director, Bureau of Land Management, from a decision

of a manager of a land office the appellant files a statement of the rasons
for the appeal with the land office manager, within the 30-day period required for filing the statement, but the statement is not received by the
Director until the 30-day period has expired, the appeal is properly dismissed since the pertinent rules of practice.provide that a statement of
reasons, if not filed with the notice of appeal, must be filed "in the office
of the Director" within 30 days after the notice of. appeal is filed.

Rules of Practice: Appeals: Timely Filing
Where under the Department's rules of practice a document is required to
be filed in the office of the Director, Bureau of Land Management, the document is not considered filed until such time as it is actually received in.
the Director's office, and a document filed in a land office is not considered
filed in the office of the Director.
APPEAL

ROM THE BUREAU OF LAND XIANAGEXENT

W0ilbert Phillips and Fletcher G. Edwards have appealed to the
Secretary of ti6eInterior- fron a decision of the Diroctor, Bureau of
Land MiJ uliient, diiied
anuary 29, 1957, whih' dismissed their
appeal to the Director from the decision of the manager of the land
office at Cheyenne, Wyoming, dated-November 1, 1956, holding that
oil and gas lease Buffalo 039100 had terminated by operation of law
on August 31, 1956.
:
The appeal was dismissed on the ground that. the appellants had
failed to file a statement of the reasons for the appeal within the time
allowed by the Department's rules of practice' (43 CFIR, 1956 Supp.,
Part 221).
The applicable rules of practice provide that a person wishing to
appeal to the Director must file "in the office of 'the officer who made
the decision" a notice of his intention to, appeal within 30 days after
the person taking the appeal received the decision he is appealing
from. The notice of appeal may include a statement of the reasons
for the appeal and any arguments the appellant wishes to make. 43
CFR, 1956 Sulpp., 221.2.
*Ont of chronological order.

4466S4-57

;
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43 CFR, 1956 Supp., 221.3 provides:
If the notice of appeal did not include a statement of the reasons
appeal, such a statement must be filed Xi the office of the Directorwithin
after the notice of appeal is filed. Failure to file the statement of
within the time required will subject the appeal to summary dismissal
vided in § 221.98. * * * [Italics supplied.]

for the
30 days
reasons
as pro-

Section 221.98 provides that:
An appeal to the Director or to the Secretary will be subject to summary dis'missal by the officer to whom it is made for any of the following causes:
(a) If a statement of the reasons for the appeal is not included in the notice
of appeal and is not filed within the time required * *.

The record shows that the appellants filed their notice of appeal on
November 30, 1956, in the Cheyenne, Wyoming, land office. This was
the office of the officer rendering the decision from which the appeal
was being taken. The notice of appeal did not contain a statement of
the reasons for the appeal. Consequently, the appellants were required by the rules of practice to file a statement of the reasons for
the appeal in the office of the Director on or before December 31, 1956
(the 30th day, December 30, being a Sunday).. The record shows that
on December 14, 1956, the Director's office addressed a letter to the
attorney for the appellants specifically calling his attention to the
provisions of 43 CFR, 1956 Spp., 221.3. On December 28, 1956,
the appellants' statement of reasons was filed in the Cheyenne land
office. The statement of reasons was forwarded by the land office to
the Director, but did not reach the Director's office until January 4,
1957, after the 30-day period had expired.
In their appeal to the Secretary the appellants contend that their
statement of reasons was timely filed in that it was filed within the
30-day period with the manager of the Cheyenne land office; that the
manager acted as the Director's agent in receiving the statement and
recognized his responsibility by forwarding the document to the
Director; and that the reason the document did not reach the office
of the Director within the time allotted by the rules of practice was
due to the delay of the manager's office in forwarding it.
The appellants' argument is without merit. The provisions of 43
CFR 221.3 are written in clear, simple and unambiguous language.
The regulation plainly states that if the statement of reasons is not
included in the notice of appeal it must be filed "in the office of the
Director" within 30 days after the notice of appeal is filed. Obviously, no one could possibly conclude from this language that filing
the required document in the manager's office in Cheyenne constitutes
filing "in the office of the Director", which is in Washington, D. C.,
particularly when the language is contrasted with that in the iimedi-
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ately preceding rule (sec. 221.2), which requires the notice of appeal
to be filed "in the office of the officer who made the decision" appealed
from. Moreover, it should be noted that as a courtesy the office of the
Director specifically reminded the appellants of the provisions of 43
CFR 221.3 on December 14, 1956. The reminder came directly from
Washington, D. C.
The Department has held on several occasions that where an appeal
was filed in a land office of the Bureau of Land Management within
the 30-day period allowed for the filing of appeals to the Secretary
by the rules of practice in effect prior to the revision of 43 CFR, Part
221, which became effective on May 1, 1956, but the appeal did not
reach the proper office in Washington until after the expiration of
the 30-day period, the appeal was not timely filed and would be dismissed. David R. Daniel, Melvin R. Taylor, A-27335 (July 16,
1956); R. L. Greene et al., A-27181 (May 11, 1955), and cases cited
therein. Also, the current rules of practice provide that a document
is "filed" in the office where the filing is required when it is received
by a party authorized to receive it (43 CFR, 1956 Supp., 221.92).
The appellants' statement of reasons must be held under this regulation to have been filed on January 4, 1957, at 10 a. in., the date and
time it was received in the office of the Director in Washington, D. C.
The short answer to the appellants' contention that the manager
acted as the Director's agent in receiving the statement of reasons is
that the. manager is not designated under the rules of practice to act
as the Director's agent. If he is to be considered anyone's agent, he
merely acted as the appellants' agent in forwarding the document to
the office in which it was required to be filed. Cf. C. B. Eaton et al.,
A-26762 (August 11, 1953).
As the appellants did not file a statement of the reasons for their
appeal within the time allowed by the Department's rules of practice,
the appeal was properly. dismissed. Charles J. Brady v. George A.
Kitchen, A-27461 (June 26, 1957).
Therefore, pursuant to the authority delegated to the Solicitor, by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Director, Bureau of Land Management, is affirmed.
EDAUUND T. FRITZ,
Deputy Solicitor.
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APPEAL OF IDEXER CONSTRUCTION COMPANY
IBCA-124

Decided October 3, 1957

Contracts: Damages: Unliquidated Damages-Contracts: Delays of Gov.
ernment
A claim of a clearing contractor for additional compensation because of in7
creased costs of performance, and because of a reduction in the sales price
of improvements disposable by the contractor under the terms of the contract, which resulted from delays by the Government in furnishing possession of such improvements is based on a breach of contract, and may not be
administratively determined.

Contracts: Changes and Extras-Contracts: Acts of Government:
A claim of a clearing contractor for additional compensation because of a
shortage of marketable materials, which it had a right to dispose of under
the terms of the contract, may be allowed under the "changes" article of
the standard form of Government construction contract when the shortage
was due to conduct of the Government that reduced the quantum of the
clearing work to be done by the contractor. The contractor, however, would
not be entitled to additional compensation if such missing materials were
not within the scope of the clearing work to be done under the contract,
or were removed without the sanction of the Government after the passing
of title to the contractor.

BOARD OF CONTRACT APPEALS

This decision disposes of a timely appeal from findings of fact and
decision of the contracting officer dated May 20, 1957, denying certain
claims for additional compensation under Contract No. 14-06-7012128, dated April 2, 1956, between the United States and Ideker Construction Company. The contract provided for clearing Lovewell
Reservoir Site under the schedule of Specifications No. 701C-396,
for Bostwick Division, Missouri River Basin Project, Bureau of Rec1amation,: and fixed a. lmp-sum price for - its performance. The
contract was on standard form No. 23 (revised March 1953) and incorporated the General Provisions of standard form No. 23A (March
1953). Notice to proceed with the work was received by the contractor on April 13, 1956, and a period of 172 days was allowed for
completion. Although the contract was not completed until December
15, 1956, sufficient extensions of time were granted to relieve the contractor from the payment of any liquidated damages
In its release on contract dated January 16, 1957, the contractor reserved three claims in the total amount of $10,815. The findings of
fact from which an appeal has been taken denied all of these claims.,
save for one item of claim III, on the ground that they were claims
1 Findings of fact dated October 30, 1956.
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for unliquidated damages for breach of contract which the contracting officer had no authority to consider or adjust under the terms of
the contract. The remaining item, amounting to $500, was based
upon the cost of removing fencing not provided for by the specifications, and was allowed in full.
The contractor in its brief filed July 8, 1957, states, among other
things, that none of the items for which added compensation is sought
were mentioned in the specifications or were of such a nature as could
have been reasonably foreseen. Nevertheless, unless there is a provision in the contract permitting the adjustnent of such claims,
they would not be cognizable by the Board.
The first claim is for additional expenses, in the amount of $2,250,
Allegedly due to delays by the Government in furnishing possession
of farmsteads, buildings, and fences on the area to be cleared. Such
delays, it is contended, resulted in the contractor incurring increased
costs in performing work required by the contract, and also a loss of
opportunity to make advantageous sales of certain buildings, which,
under paragraph 30' of the specificationswere to become the property
of the contractor.
Paragraph 16 (b) of the specifications, which dealt with the order
of prosecution of the work, stated that "it is anticipated that entry
for clearing all timber and improvements may be made on or after
March-1f, 1956," for a large portion of the clearing area, and specified
later dates for the remaining portions. This provision being in terms
of anticipation or expectation, it might be questioned whether it colstituted a definite commitment that possession would be delivered
on or before the dates named. However, even if the contract clearly
and unequivocally provided for entry or possession by a specified
date, this Board would not be authorized to determine the claim here
asserted. It is well settled that a claim for additional compensation
ibased on the alleged delay of the Government in performing its contractual obligations is a claim for a breach of contract, which is beyond the authority of an administrative official, such as the contracting officer or this Board, to determine. 2
0

-

u

\

0;

~II

The second claim is for additional compensation in the amount of
$2,065 which the contractor asserts to be due on account of an alleged
shortage of marketable materials.
a Weardeo Construction Corporatieo, 64 I. D. 376 (1957) and cases there cited; Norair
Ragin6&cri
orporation, ASBCA No. 527, 57-1 BOA par. 1283 (1957) and cases there
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Paragraph 30 of the specifications provided that all of the existing
improvements within the area to be cleared should, with certain
enumerated exceptions, become the property of the contractor. It
also provided that the contractor should remove and dispose of, at
its own expense, all but the excepted improvements, and that no gains
or losses due to sales of marketable materials salvaged by the contractor would be deducted from or added to the contract price. The
drawings made a part of the contract contained detailed lists of the
improvements at each farmstead within the clearing area. In addition, the contract included "Schedule Supplement Sheets" that listed
the major improvements, such as houses and barns. Paragraph 30 of
the specifications required that these major improvements be removed
from the premises, and prohibited their being disposed of by burning, or other means, while remaining on Government land.
The contractor contends that it did not receive all of the marketable materials to which it had a right under the terms of Paragraph
30. The factual situation involved, as viewed by the Government,
is described by the Department Counsel in the following words:
Some of the items which the contractor complains were missing were shown
on the lists of improvements set forth on the maps, and certain of the missing
improvements were not specifically so noted. In certain cases it appears that
the landowners, as a part of agreements or understandings under which the
property was acquired by the Government, had been permitted to remove certain
of the missing improvements. In other cases it appears that improvements
complained of by the contractor as being missing may have been removed by the
former landowners without permission, or were removed by unknown third
parties. In some cases, the improvements in controversy apparently were on
the property when the tracts were released to the contractor, and if removed
without the contractor's consent, the removal was by unknown third parties.

On the basis of the foregoing statements, the Board is of the opinion that the claim here in question cannot be considered, at least in
its entirety, as being a claim which the contracting officer would have
no authority to determine under the terms of the contract. One of
those terms is the "changes" article-clause 3 of the General Provisions-which provides for the making of an equitable adjustment by
the contracting officer when "changes in the drawings and/or specifications" are made by him or his authorized representatives. Boards
of contract appeals have consistently given a broad construction to
the "changes" article, and have frequently held that under its provisions additions to or deletions from the contract work, when made at
the instance of authorized Government officials, call for a corresponding adjustment, which may be either upward or downward, of the
contract price.3
Cnne, "xtra Work Under Federal Government Construction Contracts," 24 Fordham
L. Rev. 556, 571-74 (955-56), and cases there cited, particularly In footnotes 62 and f5.
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To the extent to which the Government in the, present case failed
to make available to the contractor improvements which under the
terms of the contract were to be removed or disposed of by the con-;
tractor, it could properly be said that the Government changed the
quantum of the work to be done under the contract and, thereby,
created a basis for the making. of an equitable adjustment under the
"changes" article.' This equitable adjustment would be measured by
the difference between the saving which accrued to the contractor because it did not have to remove or dispose of the missing improvements and the loss which the contractor sustained because it could not
sell the missing improvements, and would be in favor of the Government if the. saving exceeded the loss and in favor of the contractor if
the loss exceeded the saving. The distinction between the situation
here presented and cases such as PaulJarvis, Inc.5 is that in the latter
the alleged wrongful conduct of the Government made the performance of the contract work more expensive but did not alter its quantum
or its characteristics, as defined by the specifications and drawings.
For the purposes of the "changes" article, it would not seem to
make any difference whether the absence of particular improvements
was due to agreements or understandings between the Government
and former landowners or was due to unauthorized acts of former
landowners or unknown third parties, if the particular improvements
were covered by the terms of the contract and were not on the land
at the time when the Government made it available to the contractor
for clearing.
In the event any of the improvements alleged to be missing were
not within the scope of the clearing work to be done under the contract, or were removed without the sanction of the Government after
the passing of title to the contractor, then it would appear that, as
to such improvements, the contractor would not be entitled to additional compensation under the "changes" article or any other provision of the contract.
In the circumstances, therefore, the decision of the contracting
officer with respect to the claim for shortage of marketable materials
must be reversed, and the claim must be remanded to the contracting
officer for determination in accordance with the principles set forth
in this opinion. If his determination is not acceptable to the con- See arwell Compang, Inc. v. United States, Ct. C. No. 282-52 (March 6, 1957)H. B. Nelson Construction Co. v. United States, 87 Ct. C1. 375, 383-86 (1938), cert. denied
306 U. S. 661 (1939) ; B. E. Cotton Co._ Inc. v. United States, 87 Ct. C. 563 (1938);
Appalachian Flooring Go., ASBCA No. 2927 (February 3, 1956) ; Walter J. Harding, Jr.,
ASBCA No. 2477 (February 2, 1955); American Construction Company, W. D. BCA No.
583 (November 22, 1944).
*64 I. .285 (1957).
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tractor, a further appeal may be taken to the Board within the 30
days allowed by the "disputes" article of the contract.
III
The final claim is for additional expenses, in the amount of $6,000,1
due to alleged delays and changed conditions.
Except for one item, this claim is predicated upon alleged delays
of the Government either in awarding the contract, in giving work
orders, or in making available various tracts included in the area to
be cleared. While the contractor seems to argue that the delays resulted in "changed conditions," it is quite clear that this is not the
case, if the term be used in its legal sense, for the authorities are
plainly to the effect that delays of the Government do not come within
'the "changed conditions" provision of the standard form of Government construction contract.7 As the subject contract contains no
provision for adjustments in the contract price due to delays attributable to the Government, these delay items, like those of claim I, constitute a claim for breach of contract that would be beyond the authority of the contracting officer or this Board to determine.
The remaining item of claim III, in the amount of $1,000, appears
-to be predicated on the ground that the contractor's work was made
more expensive by a large and continuous flow of. water at Mile No. 1
of the clearing area. The contractor asserts that the flow was not a
natural one and could have been controlled by the Government, but
the circumstances leading to these assertions are not explained. In
any event, the contractor has not alleged any facts which, if proved,
would warrant a deteimination that the contracting officer erred in
'finding this item to be a claim for breach of contract. Hence, it must
be concluded that the claim, as presented, is not a proper subject for
administrative. determination.
CONCLUSION

- Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order No.
2509, as amended; 19 F. R. 9428), the decision of the contracting officer upon claims I and III is affirmed, and, with respect to claim II,
"After deduction of the $500 item allowed by the contracting officer.
7 Weardco Construction Corporation, 64 I. D. 376 (1957).
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his decision' is reversed and the clain remanded for'determination in

accordaiice with the principles set forth in the Board's opinion.
THEODORE H. HAAS, Chairman.

: ::
I

concur:

IERBERT J. SLAUGHTER, M1iemnber.
6
Board member WILLIAM SEAGLE, who is on leave, did u t.-participate in the determination of this appeal.,

CONSTRUCTION OF RECORDING REQUIREMENT OF SECTION 4, ACT
OF AUGUST 11, 1955 (69 STAT. 681; 30 U. S. C. SEC. 623);
Statutory Construction:

Generally

The rule that where no penalty is provided in a statute, none can be assessed
is not universal. It must be weighed in the light of the language' of the
statute granting a right or imposing an obligation. In- particular, statutes
dealing with the public lands place a responsibility upon the Secretary to
see that they are enforced: Even though they have neglected to specifically
fix that responsibility in him, it falls there naturally because of general
statutes vesting'authority inhiover theIpubic ands.
,Statutory Construction:

Legislative History

When the question arises whether a statute is mandatory or directory it is
the intent of Congress and, when resort to the
- necessary to determine
uires a
legislative history shows not only that the purpose to be seivqed
- construction that the statute is mandatory but evidence, of a positive intent
* 'to make: it so, it must be treated as suchd
1ining Claiins: Title-Statutory donstiuction:

Generally

'

The general rule that a statute may not be retroactively construed so as to
affect vested possessory rights or titles is not applicable to recording
statutes provided a reasonable time is allowed for recording.
^

M-36429

OCTOBER 30, 1057.

,To THE DIRECTOR, BUREAU OF LAND MANAGEMENT.
*In
is

your memorandum of February 25, you have' asked whether it
iecessary for the owner of a valid mining claim, located prior, to

the'date of the above act [Act of August 11, 1955, 69 Stat. 681] and
prior to a subsequent withdrawal of the land for power purposes or
after restotation of the land from withdrawal under siection't4 of the
Federal Power Act (41 Stat. 1075, as amended 16 U.

S.'0.sec.

818),

to file for record a copy of the notice of the location of his claim as
required by section 4 of the act df August 11, 1955 (69 Stat.-681; 30
-U.' S. CD. sec. 623), and whether, if
feited or declared null and void.

he does not, his claini
You also ask whether if

be fora location
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was made on unrestored, withdrawn land, the filing for record of the
location notice would make the claim valid.
Your inquiry was prompted by protests against the inclusion in the
regulations under the act of the following:
* * * Section 4 applies to unpatented locations for lands referred to in section 185.103 only if:
(1) The location was made on or after August 11, 1955, or,
(2) The location was made prior to August 11, 1955, and prior to the withdrawal or reservation of the lands for power purposes, or
(3) The location was made prior to August 11, 1955, on lands while they were
withdrawn or reserved for power purposes but after such lands had been opened
or restored to location only pursuant to a favorable determination by the
Federal Power Commission under section 24 of the Federal Power Act. [21
F. R. 8946.]

The objection went to clauses (2) and (3), and the reason for it was
stated: to be that
To interpret section 4 as imposing forfeiture peinalties for nondomphlahce would,

as to claims located after enactment, violate the statutory construction rule
that noncompliance gives rise only to such penalty results as are specified, and
also would, as to valid claims located prior to enactment * ', add new limitations and restrictions contrary to the express language of section 5 and thus
violate vested rights.

The proposed regulations do not prescribe any penalty nor does the
law. However, they state that the copy of the notice "must" be filed
while the act says it "shall" be filed. With this exception, the regulation contains no requirement that is not also contained in the act.
It is suggested that the word "shall" be substituted in the regulations
for the word "must" where the latter is used as above indicated.
Notwithstanding the absence of any penal provision in the particular law itself, there is authority elsewhere in the statutes which applies,
and it is my opinion that it is necessary for the mining claim owners
specified in section 4 to file their notices of location. Compliance with
this requirement will not result in limiting or restricting the rights
acquired by location. Thodse rights are expressly reserved from limitation or restriction by section 5 which, in terms, provides that nothing
in the act "shall be construed to limit or restrict the rights of the
owner or owners of any valid mining claim located prior to the date
of withdrawal or reservation." The claims are not necessarily thereby
reserved from extinction because "limit or restrict" is to restrain
within bounds, to confine. Neither word means "to destroy or prohibit." Dart v. City of Gulfport, 113 So. 441 (Miss., 1927).
The question hinges to some extent upon whether the provision is
mandatory or directive. To determine that it is necessary to ascertain
the intent of Congress in enacting it. American Automobile Ins. Co.
v. Fteundtl 103 F 2d 613 (IlLt 1-939); Ixughan v. John C. inst6
83 F. 2d 370 (Okla., 1936). A reasonable construction rather than
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one rendering the statute absurd must be given. Vaughan v. Winston
supra. And, where mandatory construction is necessaryt make a
st ute operate, it must be given. Territory v. Canvassing Board, 5
Alaska 602 (1917) ; Stiner v. Powells Valley Hardware Co., 75 S. W.
2d 406 (Teln., 1934); 82 C. J.-S. 376.
The statute is mandatory in form. The word "shall" when used
in a statute
* is generally imperative or mandatory; [and the ordinary meaning of language should always be favored. Minor v. Me hanics Bank of Alexandria, 1 Pet

* *

46] but it may be construed as merely permissive or directory, (as equivalent
to "may,") to carry out the egislative intention and in cases where no right or
benefit to ary one depends on its being taken in the imperative sense, and where
no public or private right is impaired by its interpretation in the other sense.
[Italics added.] Black's Law Dictionary, 2d ed., 1910.

It is never so construed in the face of facts which reasonably appear
to require a construction of the word as mandatory, as where it is the
essence of the thing required. Kavanaugh v. Fash, 4 F. 2d 435
(1934). The facts here appear to bear a stricter interpretation. The
word "shall" is used 17 times in the act. In 16 instances, the present
one included, there is nothing in the language to indicate that its meaning is directory. Rather, it appears.in each of those instances to make
a requirement or a prohibition mandatory. In the particular instance, the requirement is coupled with one applicable to locations
made after the date of the act. The one exception becomes-so because
of qualifying language respecting regulations "The Secretary shall
establish such rules and regulations as he: deemis desirable * *
[Italics added.] The general presumption is that identical words
used in different parts of the same act are intended to have the same
meaning. Courtauld v. Legh, 4 Exh. 126, 130 (1869) ; Atlantic Cleaners & Dyers v. United States, 286 U. S. 427, 433 (1932). As said in
the last case, the presumption is not rigid and readily yields where
there is, such a variance in their use as to justify a different interpretation. With the one exception noted, there is no variance in the 17
uses of the word here and where it is used as here twice in the same
sentence, and is clearly mandatory as to locations made after the date
of the act, its mandatory character as to prior locations seems evident.
The legislative history of the bill (H. R. 100, 84th Cong., 1st sess.)
fully supports this conclusion and further shows that failure to record
the location will render the claim invalid. The Department's report
to the Senate Committee on Interior and Insular Affairs on the bill
stated: "We assume that, under section 4 of the bill, failure to record
location would render the claim invalid * e 5." The Department's
report was quoted in full in, Senate Report No. 1150, 84th :ong,4st
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sess., on the bill and became a part of that report. Not only did Congress enact section 4 with knowledge of the Department's interpretation but since the same language appears in the letter to the Director of the Budget recommending that the President sign the bill, it
appears that the bill was passed by Congress and signed by the President with this assumption in mind. Enactment of the law in the presence of Congress' knowledge of the Department's interpretation of
this provision, obvious in its fatal consequences, plus the lack of any
evidence of any contrary comment in the Congress not to say action
to change the language of the bill is persuasive that "shall" was intended to have the effect that the Department asgribed to it.
Even if the construction given by the Department had not been incorporated in the Committee report and thus adopted by the Committee as its own construction, it would still be entitled to great weight.
Thus,
* * We may accord to the construction expounded during the course of the
hearings at least that weight which this Court has in the past given to the contemporaneous interpretation of an administrative agency affected by a statute,
especially where it appears that the agency has actively sponsored the particular. provisions which it interprets ' * * Sheairo v. United States, 335 U. S. 1, 12
(1948).

For, although the Department did not draft the bill it did report
favorably upon it.
This interpretation is consistent with the. theory of Congress in
enacting the law. While it was proposed thereby to extend the operation of the mining laws to power site lands, it was, at the. same time,
the purpose to protect and preserve the Government's potential power
resources. Thus, although the act opens certain powersite areas to
mining, it takes care to .avoid any interference with the use of the
land for power purposes. While the "restriction" on the title acquired
by a location made under the act applies only to claims located after
its date,; it must have been obvious to Congress as a minimum that
proper enforcement of the law against such claiims made it necessary
for the land office to have a record of all prior claims. It has long
been well recognized in the decisions that lode locations are frequently
made so as to conflict with earlier locations on the surface for the
purpose of securing the fullest possible extra-lateral rights, and the
0authority granted to use the surface of the later locations for power
use could not be adequately exercised without knowledge of the areas
covered by prior locations-necessary to avoid trespassing-on vested
rights by a power permittee. Congress, of course, is aware of this
problem which is well portrayed in the decisions of the courts and the
Department and other legislation passed by the same Congress recognized the problems resulting from multiple use, e. g., Public Law
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167 [69 stat. 367]. That Congress was concerned with the need to
preserve potential powersites is evident from the language in H. Rapt.
86, 84thCong, 1st se'ss.- rage 2
Mineral resource development which appears necessary today must take into
consideration preservation of tomorrow's potential sites for hydroelectric power
development.

By way of emphasis, the statement was made on the floor of the Senate that it was intended that power rights will be paraminount. Cong:
Record, July 28, 1955, P. 10217. [101 Cong. Rec. 11830.]
* * * .courts will construe the details of an act in conformity with its dominating general purpose, will read text in the light of context and will interpret
the text so far as the meaning of the words fairly permits so as to carry out
in particular cases the generally expressed legislative policy. Securities and Exchange Comm. v. C. M. Joiner.Leasing Corp. et al., 320 U. S. 344, 350 (1943).

On page 5 of the same report [H. Rept. 86] it is said that
Section 4 would require owners of any unpatented mining claim to file * * * a
copy of a notice of location * * *. All claimants would be required to file for
record: X
added.]

*

* a

statement

as to the

assessment

work done.

* *

[Italics

Note that the owners of any claim are reguired to file copies of location notices and all claimants would be required to file proof of assehssient :Wdtk: :These two statements can be consistently interpreted
only to mean that Congress felt it necessary to have a record of Iall
claims regardless of when they were located.
This conclusion appears at first glance to run counter to two well
recognized principles (1) that legislation cannot operate retroactively
to adversely affect existing valid rights, and (2) that where the law
does not prescribe a penalty none can ordinarily be imposed.
(1) As to the first objection, this is a recording statute. Section 4
provides that the location notice shall,be, filed for regford. . It has been
often held that filing and recordilg statutes .which retroact; upon
pre-existing instruments do not violate any constitutional provision,
7
if a reasonable time is given to comply.
ance v. Vance, 108 U. S.
514 (1883)-; Jackson et dew Hart v. Lamp/ire, 3 Pet. (28 U. .) 280
(1830); Connecticut Mutual Life Ins. Co. v. Talbot, 14 N. E. 586
(Ind., 1887). They, do not impair the obligations of contracts.
Knights of Maccabees v. Nitsch, 95 N. W. 626 (Nebr. 1903); Myers
v. Wheeloc/c, 57 Pac. 956 (Kans., 1899). Nor are vested rights divested in violation of the Federal Constitution, Stafford v. Lick, 7
Calif. 479 (1857). See also Tucker v. Harris, 18 Ga. 1 and Farmers
ATational B a k £ Trtst Co. of Reading to Use of, Adcams. v. Bers
County Real Estate Co. et al., 5 A. 2d 94 (Pa., 9&9),the latter holding that the rule does not apply where no time is given to comply.
It is true that there are decisions in some States, namely New York
and Iowa, to the contrary, but generally the principle is an accepted
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one. 121 A. L. R. 909. It is also true that such statutes usually, in
terms, provide penalties but the question of absence in this enactment
of a specific penalty provision is separately considered.
(2) The rule that where the law does not prescribe a penalty, one
will not be judicially assessed was applied in Zerres v. Vanina, 134
Fed. 610 (1905) ; Last Chance Mining Co. v. Bunker Hill & S. Al. Co.,
131 Fed. 579 (1904); see also Sturtevant v. Vogel, 167 Fed. 448
(1909); Ball v. Bed Rok T. & M1. Co., 36 Calif. 214, 219 (1868);
Johnson v. McLaughlin, 4 Pac. 130 (Ariz.) ; Bush v. French, 25 Pac.
816, 830 (Ariz., 1874) and Ford v. Campbell, 92 Pac. 206; 208 (Nev.,
1907). The State court cases cited appear to be squarely to the point,
but the Last Chance case, spra, rests the decision upon the.actztal
knowledge of the relocator while the Sturtevant case, stpra, construes
an Alaskan statute which merely required recorders to receive location certificates for record if the specified fee was paid, as being merely
permissive. All of the cases construe State statutes, none of which
affect the rights of the State but apply only to the rights of relocators
of the same mining ground. Here the use or disposal of the land by
the United States for the purposes of the Federal Power Act is
involved.
A number of years subsequent to the above-cited decisions, the
Supreme Court of the United States said with respect to penalties:
The absence of penalty is not controlling. The creation of a legal right by
language suitable to that end does not require for its effectiveness the imposition of statutory penalties. Many rights are enforced for which no statutory
penalties are provided. In the case of the statute in question, there is an absence of penalty, in the sense of specially prescribed punishment, With respect
to the arbitral awards and the prohibition of change in conditions pending the
investigation and report of an emergency board, but in each instance, a legal
obligation is created and the statutory requirements are susceptible of enforcement by proceedings appropriate to each. The same is true of the prohibition
of interference or coercion in connection with the choice of representatives. The
right is created and the remedy exists. Texas &N. 0. . Co. v. Ay. Clerks, 281
U. S. 548, 569-70 (1930).

The same case pointed out that " * * an affirmative declaration of
duty contained in a legislative enactment may be of imperfect obligation because not enforceable in terms * * *" but in Virginia Ry. Co.
v. System Federation, 300 U. S. 515, 547 (1937), it applied the same
rule to such "an affirmative declaration of duty." The statute construed in Texas etc. v. Ry. Clerks, supra, provided that representatives
shall be designated by each of the parties, without inference, inuence,
or coercion eercised b either party over the self-organization or designation of representatives by the other. In the Virginia By. Co.
case, supra, it was provided that an interstate railway carrier shall
freat with certain certified representatives of a craft or class and this
provision was held to be enforceable. In the same case, the Court also
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expressed another rule quite genetal in its application, that is applicable here saying: "As we cannot assume that its addition to the statute was purposeless, we must takeits meaning to be that which the
words suggest

**"

However, unless it can be said that the general mining law is merely
directory in its requirements for maintaining a claim and qualifying
it for patent, we are not required to say that this provision is one
without a penalty. As was said in Cameron v. United States, 252
U. S. 450, 460; (1920), the execution of the laws regulating the acquisition of rights in the public lands is confided to the land department
and the head of that department is charged with seeing that this authority is rightly exercised to the end that valid claims may be recognized, invalid ones eliminated, and the rights of the public preserved. It was there recognized that the mining law does not in
itself confer authority in the land department to declare a mining
claim for which no application for patent has been filed to be null
and void but, it said, the law did not place it elsewhere and that, absent some direction to the contrary, the general provisions vesting
authority in the land department also vested that authority. (The
law contains no provision vesting authority in anyone.) It cited
Catholic Bishop of Nesqually v. Gibbon, 158 U. S. 155 (1895) and
Cosmos Exploration Co. v. Graty Eagle Oil Co., 190 U.

S. 301 (1903),

to support its conclusion that the Secretary has broad powers to determine any questions arising under the public land (and, mineral)
laws. In United States v. Baqnes,222 U. S. 513, 520 (1912), the Court
said:
Much of our national legislation is embodied in codes, or systematic collections
of general rules, each dealing in a comprehensive way with some general subject, such as the customs, internal revenue, public lands, Indians, and patents
for inventions; and it is the settled rule of decision in this court that where there
is subsequent legislation upon such- a subject it carries with it an implication
that the general rules are not-,superseded, but are to be applied in-its enforcement, save as the contrary clearly appears.

In theCoAiws case, siprtd, the Court said with respect to the Forest
Reserve Act:
* * * and the administration of the act is to be governed by the general
system adopted by the United States for the administration of the laws regarding its public lands.

See also to the same effect United States v. Jefferson Eteotric Co.,
291 U. S.386, 396 (1934); PanainaR. B. Co. v. Johnson264 U.S. 375
(1924) and United States v. Sweet, 245 U. S. 563, 572 (1918). These
cases are pertinent here because the act under discussion amends the
mining laws. S. Rept. 1150, 84th Cong., 1st sess., last paragraph,
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beginning on page 6. As such, it imposes an additional requirement
on the owners of certain mining claims. Section 2325 of the Revised'
Statutes (30 U. S. C. sec. 29), whieh;!provi es f or pate nts' to.nining
claims, expressly provides that before a claim owner can obtain a:
patent he must have "complied with the terms" of the mining law and
must show such compliance under oath. It can hardly be said that a
claim can be 1-_ainitained after failure to comply with a positive requirement of the law compliance with which is also essential to the
issuance of a patent. This is not to say that compliance with all patent
requirements is necessary to the maintenance of a claim. But where,
as here, compliance is required within a fixed period (not necessarily
inclusive of a date when patent is applied for) rather than solely as
one of the con ditions to the issuance of a patent, failure to comply
precludes not only tbe patenting of the claim but invalidates the
claim itself just as much as if the failure related to a provision in the
original mining law which this law amends. and the rules that have
customarily been'applied with respect to violations of the earlier law'
are equally to be applied here.
The answer to your first question is that it is necessary for te
owner of a claim located prior to a withdrawal for power purposes to
file a copy of his location notice in the land office for record within
one year after enactment of Public Law 359, 84th Congress, 1st sess.
[act of 'Aug.J11, 1955, 69 stat. 681.1
Failure to file as required results in a forfeiture of the claim.
The same answers apply to your second question which relates to
locations on land opened to location under section 24 of the Federal
Power Act, supra. The law makes no exceptions.
Question 3 relates to claims located on lands restored to mining
location 'and located prior to the date of the act. Since the land in
the claims continues to be subject to use for power-purposes, they would
appear to be in the same category as' the other claims considred'
herein and the answer already given will apply to them as well.
ELmER F. BENNETT,

Solicitor. -
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ESTATES OF JOHN AND JOSEPH THOMAS

ESTATE OF JOHN THOMAS, DECEASED CAYUSE ALLOTTEE NO. 223
AND
ESTATE OF JOSEPH THOMAS, DECEASED UJMATILLA
ALLOTTEE NO. 877
IA-848

Decided November 6, 1957-

Indian Lands: Descent and Distribution: Presumption of Death
An Examiner of Inheritance may hear and determine the issue of whether
an Indian, by reason of his unexplained absence, is to be presumed dead.
(25 CFR 81.20.) At common law and under the statutes of Oregon, a person is presumed to be dead after an unexplained absence of 7 years.

Indian Lands: Descent and Distribution: Presumption of Death
To determine death to have occurred at an earlier date than 7 years, evidence
must show facts or circumstances which would establish that it was at an
earlier date. If a precise period as to time of death must be established,
it must be done so by evidence of such character as to make it probable
that he died at the particular time.

Indian Lands: Descent and Distribution: Intestate Succession
The doctrine of ancestral descent is not applicable to an adult Indian estate
under Oregon statutory laws.
APPEAL

ROX AN EXAMINER OF INHERITANCE
BUREAU OF INDIAN AFFAIRS

Mr. Joe Hayes, through his attorneys,. Ralph Currin, and Koerner,
Young, Mc(Collock and Dezendorf, has appealed to the Secretary of
the Interior from a decision of an Examiner of Thheritance dated
August 22, 1956, denying his petition for rehearing in the joint matter of the Estates of John Thomas, deceased Cayuse Allottee No. 223
and Joseph Thomas, deceased Umatilla Allottee No. 877.
John Thomas, the father of Joseph Thomas, died testate on September 22, 1940, at the age of 52, a resident of Oregon, leaving a restricted estate valued at $63,811.09. Joseph Thomas, a resident of
Oregon, who disappeared on August 3, 1939,. was by decree issued by
the Examiner of Inheritance on June 20, 1956, presumed to have died
intestate on August 3, 1946, at the age of 35 years, being 7 years from
the time of his disappearance, leaving a restricted estate valued at
$6,259.53. Orders by the Examiner of Inheritance in these estates,
both dated June 20, 1956, approved the will of John Thomas dated
October 13, 1923, which devised his entire estate, with the exception
of some unrestricted personal property, to his son, Joseph Thomas,
and determined that Joseph Thomas was survived by his maternal
half brother, Samuel J. Luton, who .was found to be entitled to the
entire estate of Joseph Thomas and further found that Samuel J.
Luton died December 18, 1954, intestate, leaving as his only heir at
law, his wife,. Emma J. Luton. By these. findings, both estates vested
449197-57-1

64 I. D., No. 11
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in Emma J. Luton. Mr. Joe Hayes, a first cousin of 'the decedent,
John Thomas, represented by Attorney Ralph Currin, contended that
Joseph. Thomas. should be -declared legally dead: as of the time of his
disappearance in 1939, which would be prior to the death of his father,
John Thomas, whereupon Joe Hayes would inherit the estate of his
cousin, John Thomas.
The facts pertaining to the disappearance of Joseph Thomas appear to be that; in 1939, at the age of 28, he was employed at a CCC
camp in Warm Springs, Oregon, and that on or about August 3, 1939,
accompanied by a friend Tony Benson, he went to Portland, Oregon;
that Joseph left his friend to buy a shirt, stating that he would return
and meet his friend at a definite place, near where they would find
a room. He failed to return and has not been heard of since. His
friend searched for him and made inquiry of the police. He is said
to have had an inclination to quarrel and fight when, stimulated by
drink. He did not appear to have any cause or reason for disappearing, being in no trouble of any kind, and it' appears that he intended
to return with his friend to thet CCC camp at Warm Springs. He
has not communicated with the Agency requesting lease money, as
he had always done regularly before his disappearance. A diligent
search and inquiry failed to produce any information relative to his
whereabouts.
In his petition for rehearing and notice of appeal, appellant Joe
Hayes contends that the 'laws of the State of Oregon are applicable
in determining dates of. death, heirship,' and all matters relating
thereto and that a party not heard from for 7 years is presumed dead
-(Oregon Revised Statutes 41.360 (26)); that the presumption of
death applies only to the fact of death and not to the time of death;
and that the date of death may be established by circumstantial evidence. Appellant urges that the only evidence relevant to the date of
death shows without contradiction 'that Joseph Thomas died at the
date of his disappearance and that there is no evidence in' the record
justifying the finding that Joseph Thomas died on August 3, .1946.
In the alternative, petitioner urges that should the Examiner of
Inheritance adhere to his prior .ruling that Joseph Thomas died on
August 3, 1946, Joe Hayes, nevertheless, is the sole heir of Joseph
Thomas, basing that contention upon the ancestral pr6perty theory,
whereby, in the case of real .property which came to an intestate by
descent, devise or gift from an ancestor, all those relatives of the
half blood who are not of the blood of the ancestor are excluded. He
contends that although the provision 'as to brothers and sisters contained in the statute (Oreg. Rev. Stat. 11.020 (4)) generally applies
to half bloods unless the contrary inteit appears, Oregon does follow
the ancestral property theory by statute in the case of minors. Oregon Revised Statutes 11.020 (5); Cordon v. Gtregg, 164 Ore. 306, 9t
P. 24 723, 101 P. 2d 414 (1940).
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In his order denying the petition for rehearing the Examiner made
findings that, on the basis of previous determinations by the Department and court decisions reported in such cases and from the record
established in this matter, the disappearance was the cause of death
rather than that death was the cause of the, disappearance, and that.
under Oregon statutes, Joseph Thomas could not have been declared
legally -dead before the expiration of T years' unexplained absence,
The Examiner rejected, the petitioner's contention as to the applicability of Oregon Revised Statutes 11.020 (b) by holding that it
applies only to estates of minor decedents.
25 CFR. 81.20 provides that an Examiner of Inheritance may

hear and determine the issue of, whether an Indian, by reason of his
unexplained absence, is to be presumed to be dead. The Department in its determination of this issue has adopted the laws of the
state of domicile of the decedents The applicable Oregon statute
(Oreg. Rev. Stat. 41.360 (26) ) provides that a party not heard from
for 7 years is presumed dead. It is established law that the. presumption of death applies only to the fact of death and not to the
time of death, and that tlere is no presumption that death occurred
at any particular time during the 7-year period of abseence, and
that the date of death, like other facts, may be established by circumstantial evidence. We cannot agree with, the, contention of
appellant that it is the general rule that mere disappearance, when
surrounding circumstances show. no- motive for such disappearance
'is suficient to justify 'a finding of death at or near the date' of
disappearance. It may appear in evidence that circumstances existed or events have occurred by which it may be inferred that the
date of deathwas at about the time of disappearance or some other
time during the 7-year period, but a mere disappearance Without
motive will not in itself accelerate, the 'date of death prior to. the
termination' of the '7.year period. In Divie v. Brigga, sgpra, the
Court said:
f * e If it appears' in evidence that the absent person, within the seven
years, encountered some specific peril, or within that period came within the
range of some impending or' immediate danger, which might reasonably: be
expected to destroy 'life, the court or jury may infer that life ceased before
the expiration of the seven years.
*
-

In the same case, the Court cited, Taylor's Treatise .on the Lawl of
E'idence (sec. 157) that'
* * $ although a person who has not been heard of for seven years is
presumed to be dead, the law raises no presumption as to the time of his
1

Davie v. Briggs, 97 U, S. 628 (1878) ;'Butler v. Sup. Ct, Independent Order-of Foresters,
53 Wash. 118, 101 Pac. 481 (1909); Crazy Baby, Cheyenne No. 2952 (Probate 66430-19);
"'''"
Theodore Headman, Ponca Unallotted (Probate 34189-35).:
2:Bstate of Jack (Jacque) Naylor, :Yakima A7lotteei No.. 452S, Probate No. 20100-50
(IA-623) also Estate of Colanubug Tuee, Yakzr a Abbottee No. 2860, Probate No. 22837-44.
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death; and, therefore, if any one has to establish the precise period during
those seven years at which such person died, he must do so by evidence, and
can neither rely, on the one hand, on the presumption of death, nor, on the
other, upon the presumption of the continuance of life.

In Mutual Life Insurance Company of New York v. Zinmerman,

75 F. 2d 758 (1935), the court said:
* * * If death must be established at a definite date before the expiration
of the seven years, something besides the presumption is necessary. * * *

The circumstances attending the disappearance of Joseph Thomas
are that he was expected to return to meet this friend; that he was
expected to return to the CCC camp at Warm Springs; that he left
to buy a shirt; that he! had a tendency to become quarrelsome and
fight when induced by strong drink; and that he did not continue to
request from the Agency his rent money which has been accumulating from the time of his disappearance. We do not believe that
these circumstances necessarily indicate any peril or danger. Nor is
the fact that he was expected to return a justification for the presumption that he met death at any particular time. The fact, however, that he did not request, as was his usual habit, the funds available to him from the Agency, is admittedly a circumstance tending to
show that death may have occurred at some time prior to the end of
the 7-year period, but certainly that single circumstance does not
establish a date with any certainty. In the absence of evidence
justifying the fixing of an approximate date when death most likely
occurred, it can only be determined that he died on some day within
the.7-year period and that at the end of the 7-year period he is presumed to be dead. Otherwise stated, he is presumed to be dead from
and after the 7-year period.
The great weight of authority is to the effect that the fixing of- a
time of death earlier than the 7 years is a question of fact to be
determined by a jury, and that such a determination is proper without evidence of specific peril or immediate danger in the case of a
party known to be sober, industrious, with strong domestic attachments and great affection for his family, and with fine regular habits
who journeys from his home and is never again heard of. Tisdale v.
The Connecticut Mutual Life Insurance Company, 26 Iowa 170
(1868); Butler v. Supreme Court, Independent Order of Foresters,

supra. Such is not the case in the life of. Joseph Thomas since none
of these qualities appear to fit with his habits or way of life. - The
only circumstance surrounding his disappearance which might be said
to indicate that death could possibly have occurred sometime.during
the 7 years is his failure to request rent money due him. But the
record does not contain evidence fixing the time when request for
funds was last made or when requests may have been made. Such
evidence, to affect or control inheritance, must be such as to show
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that death occurred at the time of his disappearance or before September 22, 1940, the date of his father's death, which is not borne
out by' the record. We believe that the determination by the Examiner of Inheritance that Joseph Thomas was presumed to be dead
on August 3,1946, was proper under the law and'the evidence in this
matter.
We also agree with the finding of the Examiner as to the further
contention of appellant in the alternative that under section 5' of
Oregon Revised Statutes, 111.020 Samuel J. Luton, not being of the
blood of the ancestor (John Thomas) from whom the property
came to the decedent (Joseph Thomas), could not inherit the property. The statute is applicable only to estates of minors and can be
given no consideration in this matter.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 25, Order No. 2509, as revised; 17
F. R. 6793), the order of the Examiner of Inheritance denying the
petition for rehearing is affirmed, and the appeal is dismissed.
The Superintendent of the Umatilla Indian Agency, Pendleton,
Oregon, is directed to distribute the decedents' estates in accordance
with the Examiner's orders dated June 20, 1956.
EDMuND T. FRITZ,
Acting Solicitor.

SEABOARD OIL COMPANY
A-27479

Decided lVovember 7, 1957

Oil and Gas Leases: Extensions
The holder of a noncompetitive oil and gas lease is not given by his lease
a contractual right to a 5-year extension which prevails over all other
extension provisions of the Mineral Leasing Act, as amended.

Oil and Gas Leases: Extensions
The owner of a noncompetitive oil and gas lease which is producing in paying
quantities at the end of the primary term of the lease is not entitled to a
5-year extension as to such of the leased land as may not be situated
within the known geologic structure of a producing oil or gas field at that
time.

Oil and Gas Leases: Extensions-Oil and Gas Leases: Unit and Cooperative
Agreements:
The owner of a noncompetitive oil and gas lease whose lease is committed to
a unit plan is not entitled to a 5-year extension of his lease granted by
section 17 of the Mineral Leasing Act where the lease is extended by the
provisions of section 17 (b) of the act.
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ROM THE BUREAU OF LAND MANAGEMENT

.Seaboard; Oil Company has appealed to the Secretary of the Interior from a decision of the Director, Bureau of Land Management,
dated February. 19, 1957, which. affirmed the decision of; the manager
of the Cheyenne, Wyoming, land office,_dated September 27, 1955,
rejecting its application for a 5-year extension of oil and gas lease
Wyoming 0846. (A) filed pursuant to section 17of the Mineral Leasing Act, as amended (30- U. S. C., 1952 ed., Supp. IV, sec. 226) .
Oil and gas lease Wyoming 0846 was issued to Robert.R. Rose, Jr.,,
on September 1, 1950, for a period of 5 years.. The lease was committed almost in its entirety to the Whistle Creek unit plan approved
on October .26, 1951 (I-Sec. No. 884). ! On March 13, 1952, assignments of undivided interests in all the land committed to the unit
agreement from Rose to the appellant and others were approved,
the. assigned. land being carried under. a new serial, Wyoming
50846 (A). Production from the unit area was first obtained on
November 7, 1951, from a well completed on that date. Two subsequent wells .also, obtained production in 1952, and on the basis of
the three wells. a participating area was established on July 22, 1952,
effective as of November 7, 1951. The participating area was enlarged on August 30, 1955. At no time was any part of lease
Wyoming 0846 (A) included in the participating area nor was any
discovery ever made on the lease.
On August 26, 1955, 5 days. before the expiration of the primary
term of the lease, the appellant and the other record titleholders of
the lease filed an application for a 5-year extension of the lease as to
an 80-acre tract.' At the time the application for extension was filed
the lease was still committed to the Whistle. Creek unit.
On September 27, 1955, the application for extension was rejected
on the ground that the. lease was automatically extended by reason of
production in paying quantities on the Whistle Creek unit. The
manager held the lease "extended automatically for so long as oil or
gas is produced in paying quantities." Seaboard appealed from this
decision on October 24, 1955. No action was immediately taken on
the appeal.
On November 2, 1955, a contraction of the Whistle Creek unit area
was approved, effective as of October 1, 1955, which eliminated the
lease involved from the unit.
On November 10, 1955, the manager issued a decision holding that
the lease, having been eliminated from the unit, was continued in effect
for 2 years after the elimination from the unit, or until September 30,
1957, and "so long,.thereafter as oil or gas is produced .in paying
quantities."
'The remaining land in Wyoming 0846 (A) was reassigned to Rose in an assignment
filed on August 31, 1955, and approved on September 19, 1955. The reassigned land has
been included in serial Wyoming 0846 (C), thus leaving only 80 acres in Wyoming 0846 (A).
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The Director's' decision affirmed the manager's decision of September 27, 1955, bt held that the decision 'was in error to the extent that
it provided that the appellant's lease was continued "'for so long as'
oil or gas is produced in paying quantities." The Director said that
the lease would continue so long as it remained committed to the unit
agreement. Although the Director did not expressly affirm the manager's decision of November 10, 1955, because no appeal was taken
from that decision, he agreed with the manager's ruling. The appellant has appealed to the Secretary from the Director's decision.
The question presented by this appeal isj basically, whether the
holder of a unitized noncompetitive oil and gas lease which is not
situated within the known geologic structure of a producing oil or gas.
field at the end of its Sryear term and which is not producing oil
or gas or sharing n any production of oil or gas from the unit area is
entitled to a 5-year extension pursuant to .section 17 of. the Mineral
Leasing Act, as amended, or only to continuation so long as it is coinmitted to the unit agreement, as provided in section 17 (b) of the Meral Leasing Act, as amended (30 U. S. C., 1952 ed., Supp. IV, sec..
226e). A second question is presented as to how long the lease continues after its elimination from the unit agreement.
The fourth paragraph of section 17 (b), as amended by. the act of
July 29, 1954 (68 Stat. 585), provides in part as follows:
Ahy lease issued for a term of twenty years, or any renewal thereof, or any
portion of such lease that has become the subject of a cooperative or unit plan.
of development or operation of a pool, field, or like area, which plan has the
approval of the Secretary of the Interior, shall continue in force until the termination of such plan. Any other lease issued under any section of this Act
which has heretofore of may hereafter be committed to any such plan that contains a general provision for allocation of oil or gas, shall continue in force and
effect as to the land committed; so long as the lease remains subject to the plan:
Provided, That production is had in paying quantities under the plan prior to the
expiration date of the term of such lease. * * i; Any lease which shall be elim* and any lease which
inated from any such approved or prescribed plan,
shall be in effect at the termination of any such approved or prescribed plan
* shall continue in effect for the original term thereof, but for not less than
two Years, and so long thereafter as oil or gas is produced in paying quantities.
There is no dispute that the appellant's lease was entitled to a continuation of its term past the expiration' of its primary term on
August 31, 195S, pursuant to the second sentence of the quoted paragraph. The Whistle Creek unit agreement contains a general provision for allocation of production, and production in paying
quantities was obtained from the unit area prior to the expiration date
of the primary term of appellant's lease. Therefore, the appellant's
lease was entitled' to continuation so long as it remained subject to the
unit plan, which was until October 1, 1955, when the unit area was
contracted and the appellant's lease was eliminated from the plan.
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Thereafter, pursuant to the last sentence of the quoted paragraph the
appellant's lease was entitled to a 2-year extension from October 1,
1955, or until September 30, 1957, and so long thereafter as oil or gas
should be produced in paying quantities. This is, what the Director
held.

The appellant, however, contends that although it is entitled to the
extensions just described, it may elect to take the 5-year extension
provided by section 17 of the Mineral Leasing Act, as amended. The
third paragraph of that section, as amended by the act of July 29,
1954, supra, provides

in part as folrows:

Upon the expiration of the initial five-year term of any noncompetitive lease
maintained in accordance with applicable statutory requirements and regulations, the record titleholder thereof shall be entitled to a single extension of
the lease, unless then otherwise provided by law 3 * ** A noncompetitive lease,
as to lands not within the known geologic structure of a producing oil or gas field,
shall be extended for a period of five years and so long thereafter as oil or gas is
produced in paying quantities. * *

The appellant bases its contention on the ground that it has a contractual right to a 5-year extension of which it cannot be deprived.
This ground is unsound. There is not a word in the appellant's lease
concerning 5-year extensions.2 On the contrary, the lease was issued
"subject to any unit agreement heretofore or hereafter approved by
the Secretary of the Interior, the provisions of said agreement to
govern the lands subject thereto where inconsistencies with the terms
of this lease occur" (sec. 1). Section 2 (b) of the lease also obligates
the lessee to subscribe to and operate under a unit plan upon demand
of the Secretary. The lease provides generally in its opening paragraph that it is issued "under, pursuant, and subject to the terms andprovisions of the [Mineral Leasing] act of February 25, 1920 (41
Stat. 437), as amended, hereinafter referred to as the act, and to all
reasonable regulations of the Secretary of the Interior now or hereafter in force when not inconsistent with any express and specific provisions herein ' * .
It is apparent from these provisions that one must turn to the
statute and regulations to determine the lessee's rights. If anything,
the lease indicates that if it is unitized the provisions of the act
governing unitization control.
As we have seen, the provisions quoted from section 17 (b) are
clearly applicable to the appellant's lease. On their face, the provisions quoted from section 17 are also applicable. If both sections
in fact are applicable, there would be merit to the appellant's position
that it has the right to elect under which section it desires an extension of its lease. The Director simply stated, in effect, that
2A new lease instrument was not executed when Wyoming 0846 (A) was created by
assignment. The provisions of the segregated lease are the same as the provisions of the
original lease issued to Rose; therefore, it is to the original lease that we must look to
determine the provisions of the appellant's lease.
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because section 17 (b) is applicable, section 1T is not. He did not
give reasons for his conclusion.
* To determine the answer to the question presented, it is necessary
to consider other provisions of the Mineral Leasing Act and to delve
into the history of the pertinent provisions. As originally enacted
in 1920, section 17 provided that land situated within the known
geologic structure of a producing oil or gas field should be leased
competitively for periods of 20 years with the right in the lessees to
renew their leases for successive periods of 10 years (41 Stat. 443).
For land not so situated, section 13 of the act provided for the issuance noncompetitively of 2-year prospecting permits (41 Stat. 441) .
This system was drastically changed by the act of August 21, 1935 (49
Stat. 674), which abolished the system of prospecting permits and
20-year leases. Section 17 was amended to provide for the issuance,
competitively, of leases on land within the known geologic structure
of a producing field and, noncompetitively, of leases on land not so
situated (49 Stat. 676). The leases were to be issued for terms of
10 years and 5 years, respectively, "and so long thereafter as oil or
gas is produced in paying quantities.
Thus leases issued after August 21, 1935, were not subject to renewal. They were extended past
their respective fixed terms only if production in paying quantities
was being obtained at the end of the fixed terms. And, in the case
of noncompetitive leases, production in paying quantities would continue a lease even though all of the land in the lease was not situated
within the known geologic structure of a producing field.
With the. outbreak of World War II, many holders of noncompetitive leases found it difficult or impossible because of wartime
conditions to drill their leases. Accordingly, Congress passed the act
of July 29, 1942 (56 Stat. 726), section 1 of which gave noncompetitive lessees a preference right to obtain a new lease for such parts
of their leased lands as were not situated on the known geologic
structure of a producing field at the end of the 5-year term of their
leases. By the acts of December 22, 1943 (57 Stat. 608), September
27, 1944 (58 Stat. 755), and Novenber 30, 1945 (59 Stat. 587), section
1 of the 1942 act was amended to provide that such leases should be
extended to December 31, 1946, as to lands for which a preferenceright lease could not be obtained, i. e., lands situated on a producing
structure.. See Solicitor's opinion, 58 I. D. 766 (1944); Solicitor's
opinion, 60 I. D. 260 (1948). Thus, the 1942 act, as amended, drew a
distinction as to extensions between land situated on a producing
structure and land situated outside of such a structure. However, so
far as I am aware, it was always understood that if a lease were producing in paying quantities at the end of its fixed term, it would be
continued in its entirety so long as production continued, without
regard .to whether the leased land was wholly or partly situated on a
449197-57-2
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producing structure. In other words, producing leases were regarded as being in an entirely different category from nonproducing
leases. Only in the latter category was it considered necessary for
extension purposes to determine whether the leased land was situated
within or outside of a producing structure.
The Mineral Leasing Act was extensively revised by the act of
August 8, 1946 (60 Stat. 950). The 1942 act was repealed and in
lieu thereof section 17 was amended to give the holder of a noncompetitive lease a right to a single 5-year extension as to land
not on a producing structure. Except for a reduction of the fixed
term of competitive leases from 10 to 5 years, the 1946 act made no
change in the basic term of leases, i. e., section 17 continued to provide that leases "shall be for a primary term of five years and shall
continue so long thereafter as oil or gas is produced in paying

quantities."
In view of the background of the 5-year extension provision it
would seem that the same understanding should prevail regarding
that provision as prevailed with respect to preference-right leases
under the 1942 act. This seems to have. been true until fairly
recently. On May, .15, 10957, the manager of the Santa Fe land
office granted a 5-year extension as to part',of the 'land in lease
Santa Fe 080536, held by Edna one Hall, which was not situated
on a producing structure, even though production was obtained on

the. lease prior to expiratin of the primary term.

However, in a

memorandum dated June 24, 1957, to the' State Supervisor for New.
Mexico, the Acting Director of the Bureau of Land Management
declared that the lease was extended in its entirety by virtue of
production and directed that the 5-year extension be, revoked.
The Acting Director's position is sound in light of the history of
the Mineral Leasing Act just related. This history shows rather
conclusively that extensions were first provided for in 1942 to give
relief to lessees whose leases could not be extended because they
were unable to obtain production. Producing leases presented no
problem because they were continued in their entirety so long as
production continued. It would therefore seem plain that the
holder of a producing lease is not entitled to a 5-year extension
for such part of his leased land as is not situated within a known
geologic structure of a producing field.
In addition to the 5-year extension, the 1946 act, provided for a
number of other extensions. Extensions were provided in cases of
payment of compensatory royalty (sec. 17, 5th par.), subsurface
storage (sec. 17 (b), th par.), segregation of leases by partial assignments (sec. 30 (a); 30 U. S.: C., 1952 ed., sec. 187a), and, of
course, unitization. The 1946 act, however, did not correlate the
various extension provisions. It did not say, in the event two or
more extension provisions were applicable, which one should con-
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trol. The answer,. therefor6, is 'a matter of statutory onstruction
based upon. what seemingly was the Congressional; intent. Thus,
as we have seen, it appears quite -plain that the 5-year extension
provision doe; not apply to producing leases. On the: other hand, in
the case of a partial assighnent of a ease as to land not on a producing structure, where the assigned: Iease is entitled to a 2-year
extension following a discovery on the retained portion of the lease,
which extension would carry the assigned lease past its primary
term, there seems to be no reason why the holder of the assigned lease
may not elect to take the 5-year extension at the end of the primary
term instead of the 2-year extension. It has so been held by the
Director of the Bureau of Land Management. Stanolind Oil and
Gas Company et, al., BLM-A 013349, etc. (April 30, 1956); Clinch
Drilling Company, BLM-A 013337, etc. (November 16, 1956).
The question then is whether the extension of a noncompetitive
lease committed to a unit agreement falls in the category of extensions
,of producing leases or-in the category of extension provisions like the
assignment provision. The history. of the uniation provision
shows clearly that a unitized lease falls in the category of producing
leases.. Prior to the 1946 act there was no statutory provision for the
extension of unitized leases except 20-year leases. Unitized leases
dependent upon production for continuance beyond their fixed terms
were therefore seemingly dependent upon actual production for continuance. However, because of provisions in unit agreements that
drilling and producing operations performed on any unitized land
would be deemed to'be operations under and for the benefit of all unitized leases, the Department held that all unitized noncompetitive
leases would be extended so long: as there was production in paying
quantities anywhere in the unit area. All unitized leases were in
effect deemed to be a single consolidated lease so far as production
was concerned. When the 1946 act was before the Congress for consideration, the Department recommended the inclusion of a provision
which would ratify and expressly sanction the Department's practice
of extending unitized leases. Congress adopted the Department's
proposal without change 3 It is indisputable therefore that the intent of section 17 (b) was to extend unitized noncompetitive leases
on the theory that they are all, in effect, a single consolidated lease so
that production anywhere in the unit area will extend all the leases
even though there is no actual production from or allocated to a particular lease and even though the land in a lease is not even deemed
to be situated on the known geologic structure of a producing field.
The Whistle Creek unit agreement specifically embodies this theory
of unitization. Section 18 of the agreement provides in part as
follows:
sThe departmental practice and the adoption of the unitization provision in the 1946
act are set forth fully in General Petroleum Crporeaton et al., 59 I. D. 383 (1947).
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18. LEASES AND CONTRACTS CONFORMED AND EXTENDED.

'The terms, conditions, and provisions of all leases, subleases, an- other contracts relating to exploration, drilling, development, or operation fort oilor gas
of lands committed to this agreement are hereby expressly modified and amended
to the extent necessary to make the same conform to the provisions hereof, but
otherwise to remain in full force and effect; and the parties hereto hereby consent that the Secretary shall and by his approval hereof, * * * does hereby
establish, alter, change, or revoke the drilling, producing, rental, minimum
royalty, and royalty requirements of Federal leases committed hereto and the
regulations in respect thereto to conform said requirements to the provisions of
'this agreement, and, without limiting the generality of the foregoing, all leases,
subleases, and contracts are particularly modified in accordance with the
following:
*

*
1

*

*

:

*:.

*

.X:-

(b) Drilling and producing operations performed hereunder upon any tract
of unitized lands will be accepted and deemed to be performed upon and for the
benefit of each and every tract of unitized land * *

Under subsection (b) the producing operations conducted in the
Whistle Creek unit area must be deemed. to have been conducted on
the apellant's lease, thus investing it with the character of a producing lease. This was done by the express agreement of all parties
to the unit plan. In the circumstances, as the appellant's lease must
be deemed to have been a producing lease for purposes of continuation beyond its primary term, there is hardly a question that it is not
entitled to a 5-year extension. The appellant admits that this has
been the consistent ruling of the Director of the Bureau of Land
Management.5
The case of H. Leslie Parker, M. AT. Wheeler, 62 I. D. 88 (1955),

does not require or point to a different conclusion. That case in-

volved a 20-year lease committed to a unit agreement which was
terminated before the 20-year term of the lease expired. The question presented was whether, in order to secure continuance of the lease
beyond its 20-year term, it was necessary for the lessees to apply for
a 10-year renewal or whether the lease would continue for so long as
it was producing in paying quantities, pursuant to the last sentence of
the fourth paragraph of section 17 (b). The Department held that
the lessees could elect which extension they wanted. It is readily-apparent that the facts and issues were entirely different from those
presented here. Moreover, nothing said in that decision is at vaiiance
with the conclusion reached here.
It results then that the appellant was not entitled to a 5-year
extension and that its lease continued past the end of its primary
term (August 31, 1955) until the leased land was eliminated from the
AThis section is the same as section iS of the standard form of unit agreement. See
30 CFR, 1956 Supp., 226.12.
"L. Clyde Olpin, Salt Lake City 065034 (September 21, 1953) Gordon Simpson, Santa

Fe 078412 (October 21, 1953) ,,Pacific Western Oil Corporation, Buffalo 044376 (February
4, 1954) Dan W. Johnston, Phillips Petroleum Company, Santa Fe 78284 (March iS,
1954)..
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Whistle Creek on October 1, 1955. Thereafter, pursuant to the last
sentence of the fourth paragraph of section 17 (b), the lease was
extended for a period of 2 years, or until September 30, 1957, the
original term of the lease having expired prior to the elimination of
the leased land from the unit.
Therefore, pursuant to the authority delegated to the Solicitor by
the Seretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. IC. 6194), the Director's decision is affirmed.
T. FRITZ,
Acting Solicitor.

EDMUND

D. J. SIMMONS
A-27478

Decided November 15, 1957

Oil and Gas Leases: Reinstatement
A request-to vacate decisions approving partial assignments of noncompetitive
oil and,gas leases andreturning the.lands assigned to the base leases on
the ground that parties did not intend the assignments to be made will be
rejected where the parties did not appeal from the decisions approving
the assignments within the time allowed, the assignments are regular on
their face, and the parties, although informed of the filing of the assignments, made no protest against them.

Oil and Gas Leases: Extensions
. An oil and gas lease which-enters an extended term of 2 years for reasons
other than production does not fall into the category of leases in their extended term because of production upon the obtaining of production during
the 2-year extended term.

Oil and Gas Leases: Assignments
The approval of an assignment of a document filed by the parties which on
its face is a valid assignment of record title will not later be vacated
on the unilateral assertion of one party that the document was intended solely for collateral security purposes.

Rules of Practice:. Appeals: Generally
The failure to pay a $5 filing fee for each of two leases involved in an appeal
to the Director from a manager's decision does not require that the appeal
be dismissed where (1) the regulation, later amended, was not clear, (2)
the manager's decision stated that an appeal involving the two leases must
be accompanied by a filing fee of $5 and () the manager accepted the
$5 fee as sufficient.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

D. J. Simmons has appealed to the Secretary of the Interior from
a, decision dated February 15, 1957, of the Director of the Bureau of
Land Management which affirmed the action of the manager of the
Santa Fe land office in denying his request that two decisions, dated
February 9, 1954, of the Chief,: Branch. of Leasing, Division of
Minerals, Bureau of Land Management, be vacated. Each of these&
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decisions approved the assignment of. a lease from Simmons to a
group of assignees, known as the Boyer group, and a partial assignment of each lease by thelatterto Simmons.
There are two groups of leases involved in this proceeding, namely,
Santa Fe 079947 079947-A, 079947-B, and 080000, 080000-A, and
080000-B. The base leases (079947 and080000) were issued for a
5-year term, effective June 1, 1947. As a result of a partial assignment of each of the base leases to John A. Grambling, the "A" leases
were created during the primary term of the base leases. Upon the
expiration of the 5-year terms on May 31, 1952, it was determined
that Santa Fe 079947-A was extended for 2 years, or to May 31, 1954,
because the land covered by it was included within the known geologic
structure of the Blanco Field and drilling operations were being
conducted on the leasehold (30 U. S. C., 1952 ed., sec. 226; 43 CFR,
1949 ed., 192.121) and that Santa Fe 080000-A was extended for 2years from March 3, 1952, the date of a discovery on base lease Santa
Fe 080000 (30 U. S. C., 1952 ed., sec. i87a; 43 CFR, 1949 ed., 192.144).
Memorandum to Manager, Land and Survey Office, Santa Fe, New
Mexico, from Acting Oil and Gas Supervisor, Roswell, New Mexico,
dated June 16, 1952..::
- OnAugust 4, 1952, assignments of the "A" leases from Grambling
to Simmons were filed. The assignment of Santa Fe 080000-A
3
was
approved in a decision dated August 7 1952, of-the associate manager.
Although it appears that the assignment of Santa'Fe 079947-A may
have been approved on September 9, 1952, the record apparently was
notclear oil this point so that the decision of February 9, 1954
(supra), approved it specifically. In any event there is no question
concerning the validity of this assignment.
Santa Fe 080000-A became a producing lease by virtue of a discovery made on October 12, 1952, and Santa Fe 079947-A became a
producing lease because of a discovery made on December 18, 152.
Thereafter, on May 21, 1953, a partial assignient of each "A"lease
from the Boyer group to Simmons was filed. Although both assignments are undated, the parties to them completed the acknowledgments on various dates from January 29, 1953, to May 21, 1953.
Receipt of these partial assignments was acknowledged in a letter
dated July 29, 1953, from the manager to Simmons. At the time these
assignments were filed (on May 21, 1953), there was nothing of record
showing how the Boyer group had acquired any interest in the "A"

leases.

i

ILease
SP 080000-A should also have been extended to, May 31,0 1954, pursuant to 43
*CFR, 1949 ed., 192.121. See Associate Manager's decision, D. J. Simmons, August 7, 1952,
stating the existence of all the facts required for an extension pursuant to sec. 192.121 but
then concluding that the lease was extended to March 3, 1954 pursuant to 43 CFR, 1949
ed. 192.144.
This error is immaterial because when it became necessary to determine the expiration
date of the lease, the proper date was used.. Memorandum, Oil &Gas Supervisor, Roswell,
New Mexico, to Manager, Land &Survey Office, New Mexico, dated July 1, 1954.
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On July 23, 1953 'thre were filed assignments, dated'"December 31,
1952, of both "A" leases in their entirety from Simmons to- the Boyer
group. The manager aclnowledged the filing of 'these and two other
assignments in a letter dated August 3, 1953, to Boyer.On January 18, 1954, the Stanolind Oil and Gas Company filed
with the Director, Bureau of Land Manageihent, 'a request -for approval of an operating agreementdated December 1, 1953, in hich
Simmons and the Boyer group named it as operator for the "A" leases
and two others.'
In separate decisions dated February 9, 1954, the Chief, Branch
of Leasing, Division of Minerals, approved () the assignment of
Santa Fe 079947-A from 'Simmons -to the Boyer group and' the reassignment of part of this lease from the Boyer group to Simmons,
which created a new lease numbered Santa Fe 079947nB, () the
assignment of Santa Fe 080000-A from Simons 'to the Boyer group
and the reassigmuent of part of it froni the:Boyer group to Simmons,
which created a new lease numbered 080000-B, and (3) the operating
agreement.
' '
In a memorandum dated July 1, 1954, to the Manager, Land and
Survey Office, Sailta Fe, from the Oil and Gas Supervisor, Roswell,
New Mexico, concerning the extension and expiration of oil and gas
leases in May 1954, the "A" leases were listed as considered extended
by producing operations and the "B" leases as having expired during
that month.
in August and September of 1954, the manager and Stanolind
exchanged several letters relating to the payment of rentals on the
HB" leases. Stanolind' was informed that the "B" leases had terminated during May 1954. Stanolind' maintained that, production
having been obtained on the "A" leases prior to the filing of the
partial assignments in May 1953 which led to the "B" leases, the "B"
leases were to remain in force for 2 years thereafter or to May 1955.
On September 22, 1954, the manager wrote Stanolind that his in-'
formation was based on the Oil and Gas Supervisor's men orandum
of July 1, 1954, and'that since the case records for the "B" ikases were
in Washington the correspondence was being forwarded for further
consideration and reply. There the matter seems to have rested.:
In June 1956, Simmons, through his attorney, requested' the manager
to vacate the February 9, 1954, decisions creating the "B" leases and
restore the lands to the "A" leases "on the grounds that the parties had
not intended the partial assignments to be approved, that creation of
the "B" leases was inconsistent with the terms of the operating agreement of December 1, 1953, that the partial assignments failed to comply with the pertinent regulation, and that the' assignments were
intended to be instruments for oil and gas Production payments and
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not transfers of record title. In a decision dated June 28, 1956, the
manager denied Simmons' request.
Thereupon, Simmons appealed to the Director, Bureau of Land
Management. In a decision dated February 9, 1957, the Director first
stated that the appeal was defective because the filing fees were inadequate and the appellant was, in effect, seeking to appeal from the
February 9, 1954, decisions after they had become final by lapse of
time and then affirmed the manager's decision on the ground that the
documents in question clearly were assignments transferring the
record title and that there was nothing in the operating agreement
inconsistent with such action.
Simmons has taken this appeal to the Secretary from the Director's
decision. Despite the fact that the Director found- his appeal defective on, two procedural grounds, Simmons has not questioned the
Director's decision on these points, but has confined himself to a discussion of the merits. However, appeals which do not comply with
the Department's rules of practice (43 CFR, 1956 Supp., Part 221)'
are subject to dismissal for that reason alone. Although the applicable regulation states that the failure to pay the proper filing fee on
appeal will result in the case being closed without consideration (43
CFR, 1956 Supp., 221.2), and the appellant paid only a $5 filing fee,
instead of two such fees, one for each of the "B" leases involved, at
the time he filed his appeal to the Director, July 25, 1956, the regulation (43 CFR 221.2, Circ. 1950, 21 F. R. 1860) was not entirely clear
on the amount of filing fees to be paid on an appeal involving more
than one lease. The regulation was later amended to remove all
doubts (43 CFR, 1956 Supp., 221.2). Because of this uncertainty and;
because the manager accepted the appeal without questioning the
amount of the filing fees, I do not believe the appeal ought to be
dismissed on this ground.
The other procedural defect, namely, the failure of the appellant
to file a timely appeal from the decisions of February 9, 1954, which
approved the assignments in question, is more serious. By his failure
timely to appeal from these decisions the appellant allowed them to
become final and determinative of the rights they affected and he
now has no right to take an appeal from them.
Nevertheless, so long as the lands remain within the jurisdiction of
the Secretary of the Interior, he may review and correct erroneous
actions previously taken within the Department respecting such
lands. Tolan-Dowse Controversy, 61 I. D. 20, 24 (1952), and cases
cited. Corrective action may be taken either on the Secretary's own
initiative (id.) or upon proper application by an interested party.
Brookhaven Oil Company, A-27459 (July 29, 1957).
Thus, if Simmons' petition is not treated as an appeal, but, as he
referred to it, as a request for reconsideration, the fact that it was
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too late to serve as an appeal does not act as a bar to a review of the
matters at issue. However, as a petition, for reconsideration, it is
subject to certain factors that would not bear upon an appeal. One
of these is that whereas an appeal is a matter of legal right, a petition
for reconsideration is addressed only to the. discretion of he Secretary (or his delegate). Another is that a petition for reconsideration.X
is subject 'to intervening rights of others and to changes in
circumstances.
Considering Simmons' petition as a request for reconsideration,
I find no reason to disturb the actions of the manager and the Director. The assignments from Simmons to Boyer of the "A" leases
and the partial assignment back to Simmons of the B" leases are
clearly documents tansferring record title. They were filed as
assignments of record title and acknowledgments of the fact that they'
had been filed and copies of the decisions approving the assignments
were mailed to the parties, all without occasioning any protest. The;
operating agreement dated December 1, 1953, filed by Stanolind, con-:
tains nothing to the contrary. The so-called "Master Operating
Agreement," which was signed by the parties, on' December 1, 1953,
but not filed until June' 1, 1956, specifically states in the third'
"Whereas" clause that the record title to the W1/2 sec. 23, W1/2 sec. 24,i
E/2 sec. 26 2, T. 29 N., R. 9 W., N. M. P. M., is in Boyer et al., and the
record title to the W1/2 sec. 35, same township and' range is in Simmons. All of these tracts were originally ill Santa Fe 080000-A as
created by assignment from Grambling to Simmons.. Similarly, this
agreement recognizes Boyer et al., as the record titleholders 'of the
W:/2 sec. 36, and Simmons as the record titleholder of the WJ/ se
33, lands originally in Santa Fe 079947-A. The only way'the record
title to these tracts could have been so allocated was by recognition
of the assignments in question.
Thusj the "Master Operating Agreemeint" not'only is not inconsistent with the creation of the "B" leases, but strongly supports the
conclusion that the parties recognized the existence and 'validity of
the; assignnelts. Therefore, I conclude that the assignments were
valid and created the segregated "B" leases.'
The appellant also contends that if the validity of the"B" leases
is assumed, they would not have expired until 2 years after the
effective date of the assignments, which the appellant indicates was'
May 21, 1953.
In support of this proposition, he'cite's the current -regulatioll
relatiigto the extensioi of-leases'segre'gatedby assignment.' 43 CFR
192.144 (b). This regulation was amended by' Circulfat' 1894 (19'
F. R. .9278, 'ecembe
2 1954) to conform it to the provisions of
2

Lease Santa Fe 080000-A
449197-57-3

ncluded only the NE'y4 and the N SE1

4

see. 26;
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section 30 (a) of the Minerial Leasing Act, as amended by section 1
(6) of the act of July 29, 1954 (43 U. S. C., 1952 ed., Supp. IV, sec.
187a). The regulation- in effect at the time the "B" leases were
created provided::
(b) Undeveloped parts of leases assigned out of leases which are in their
extended term because of production shall continue in effect for two years and
[43 CFR,
so long thereafter as-oil or gas is produced in paying quantities.
1949 ed.,.192144.]-

The "A" leases were in their extended terms pursuant to 43 CFR,
1949 ed., 192.121, which authorizes a -2-year extension of a lease for
lands within a known geologic structure of a producing oil and gas
field. at the expiration date of its primary term and upon which drilling operations are being diligently prosecuted. 3
Thus, because neither of the: "A" leases was in its extended term
because of production, the provisions of 43 CFR, 1949 ed., 192.144 (b)
did not apply to them and the terms of the "B" leases were not extended beyond the expiration date of the "A" leases.
The appellant also contends that Boyer et al., never qualified to
become lease holders under the Mineral LeasingAct. The decisions
of February 9, 1954, held that-"Satisfactory evidence -of the qualifications: and holdings of the respective assignees under the Mineral
Leasing Act, as amended, has been filed." There is nothing to indicate that this finding is in error..
The appellant further contends that the assignments from Boyer
et al. to Simmons were not valid because the assignments from Simmons to Boyer et al. were not filed within 90 days of their execution
as required by the pertinent regulation. 43 CFR 192.141. He refers
to the latter as being dated July 21, 1952, and filed for approval July
23, 1953, whereas the assignments of record are dated December 31,
1952, and were filed on July, 21, 1953. However that may be, the
90-day filing period has not been interpreted to be mandatory, and,
in any event, the time to object to the assignments has long since
expired.
Finally, the appellant says that the instruments were executed for
collateral security purposes to finance the continued development of
the land. Wlatever the private purposes of the parties may have
been, the assignments were filed as assignments, and were acted upon
as such without protest from-the parties. There is no reason for the
Department to treat them as other than what they purport to be.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;i 17
F. R. 6794), -the decision of the Director of the Bureau of LIand
iManagement:is affirmed..
EDMUND T. FRITZ
Deputy Solicitor.

As to SP 080000-A, see footnote 1,

mUpra.

i
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Oil and Gas Leases: Applications-Oil and Gas Leases: Termination
Where an oil and gas lease is: autonaticl terminated because of the lessee's
failure to pay the annual rental when due, the land inthe lease is not
available for the filing of offers to lease until the termination is noted on
thetract ook
X
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

W. V. Moore has appealed to the Secretary of the Interior from a
decision of the Associate Director, Bureau of Land Management,
dated March .26, 1957, which affirmed a decision of the manager of
the Billings, Montana, land office, dated October 13, 1955, rejecting
his oil and gas lease offer (Montana 020774) for a noncompetitive oil
and gas lease for the reason that the lands applied for were not
available for leasing at the time the offer was filed on October 7,
1955. The manager held that in accordance with the applicable
departmental regulation, 43 CFIR 192.161, the lands applied for did.
not -become available for leasing until October 10, 1955, when notation
was made on the tract book of the land office of the termination of
a former lease (Great Falls 081632) which embraced all of the lands
:applied for by the appellant.
The record shows that oil and gas lease Great Falls 087632 was
issued for; a 5-year period on October 1, 1949. On April 26, 1955,
the lease was extended for a 5-year period until September 30,
1959, subject to the provisions of the act of July 29, 1954 (68 Stat.
583).. That act, among other amendments, amended section 31 of
the Mineral Leasing Act to provide that upon failure of a lessee to
pay the lease rental on or before the anniversary date of the lease, for
any lease on which there is no well capable of producing oil or gas
in paying quantities, the lease "shall automatically terminate by
operation of law" (30 U. S. C., 1952 ed., Supp. IV, sec. 1:88). As the
lessee failed to pay the seventh year's rental under lease Great Falls
087632, it terminated by operation of law on October 3, 1955.2 Notation of the termination of the lease on the tract book was made
on October 10, 1955, 3 days after the appellant's lease offer was filed.
The pertinent regulation of the Department in effect at the time
oil and gas lease Great Falls 087632 terminated was and is as follows:
'The lease was stated to be extended to' "10/31/59," which was an obvious error since
the primary term of the lease expired on September.30, 1954.
2The lease expired on October 3, 1955, rather than on October 1 for the reason that
October 1, 1955, was a Saturday when the land office was not open for business. The act
of July 029, 1954, sur, provides that when the time for payment of rental falls upon any.
day in which the proper office for payment is not open, payment may be received the next
official working day'and hallbe considered as timely made. The ext official working da.y
was Monday, October 3, 955.

420.

DECISIONS OF THE DEPARTMENT OF THE INTERIO.R

192.161.

Cancellation and termination of lease.

[64

.D

(a) Any lease issued after

July 29, 1954, or any lease which is extended after that date pursuant to
§192.120, on which there is no well capable of producing oil or gas in paying
quantities shall automatically terminate by operation of law if the lessee fails
to pay the rental on or before the anniversary date of such lease. * C * The
termination of the lease for failure to pay the rental must be noted on the tract
book, or, for acquired lands, on the official records relating thereto, of the ap-

propriate land office. Until such notation is made, the lands included in sh
lease are not subject to, nor available for, leasing. Offers to lease fl ed prior to
such notation ill confer no rights in the offeror and will be rejected. [43
CFR, 1956 Supp., 192.161; italics added.]

The manager's action was strictly in accordance with this regulation and was therefore presumptively correct. He had no authority
to disregard the regulation. Recognizing this, the appellant has attacked the validity of the regulation. He contends that it is contrary.
to the statute, that it amounts to an attempt to withdraw lands from
leasing, and that even though the Secretary has authority to adopt,
rules and regulations the regulation in question is arbitrary and
unreasonable.
The first contention is that the 1954 amendment to section 31 of the
Mineral Leasing Act provides for automatic termination of a lease,
upon failure to pay rental and says nothing about a notation being
required before the land in the lease becomes available for further
leasing. The appellant asserts that, prior to the 1954 amendment,.
the Department had repeatedly held that at the end of the 5- or
10-year term of a lease the land in the lease become available for
leasing without any notation having to be made and that Congress
had this in mind when it passed the 1954.amendment.
The answer to this contention is that the 1954 amendment merely
provides for automatic termination of a lease upon a default by the
lessee. It does not purport to say when the leased land becomes open
to filing. As will be seen later, the termination of leases or entries on.
public land has generally and historically not meant that the land,
immediately becomes available for filing. It is true that prior to
and at the time of the 1954 amendment, land in a noncompetitive oil
and gas lease became available for filing upon the expiration of the
primary tern or extended 5-year term
But normal termination of
a lease at the end of a fixed term is not the same, as a termination by-,
default or voluntary action before the end of the fixed term. This
too will be elaborated later., Consequently, there is no reasonable
basis for holding that Congress intended that land in a lease automatically terminated for, default in payment of rental should become
immediately available for filing.
On March 17, 1955, paragraph (f) was added to 4, CFR 192.120 to provide that the.
filing by a lessee of timely application for a 5-year: extension of his lease shall segregate>
the land from further filing until notation is made of the action taken on; the application.;
43 OFR, 1956 Supp.. 192.120.
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The only possible indication to the contrary is to be found in two
statements made and submitted by Lewis E. Hoffman, then Chief of
the Division of Minerals, B ureau of Land Management, at the hearing
on the 1954 act. In a written statement Mr. Hoffman said that one
administrative advantage of the amendment to section 31 would be
that "it would immediately open up lands for those who desire to
prospect the area without delay and thereby promote exploration of
oil and gas." Hearings on S. 2380, 2381, and 2382, Subcommittee on
Public Lands, Senate Committee on Interior and Insular Affairs,
83d Cong., 2d sess., p. 41; S. Rept. 1609, 83d Cong., 2d sess., p. 4. It
seems apparent from the context of the statement that the word
"immediately" was used only in a relative sense and not to mean that
land would be opened to leasing the instant a lease was automatically
terminated. This is clearly evidenced by the description in Mr.
Hoffman's statement of the procedure then required for canceling a
lease upon default in rental payment, including the necessity of giving
the delinquent lessee 30 days' notice of his default before cancellation
could be effected. Nothing was said in the statement about noting
cancellations under the then existing procedure or about noting terminations under the proposed amendment; consequently, the statement
cannot be read as indicating whether or not notation would be
necessary.
Mr. Hoffman also made the following statement in a colloquy with
Senator Barrett as to a lessee's rental obligation under the proposed
amendment:
* * * It
has the effect that he must pay-if we amend it the way I am going
to propose, if he does not pay it on the anniversary date, on or before the anniversary date, he is out, and the very first day the first qualified applicant would
be entitled to the lease. [Hearing, spra, p. 37.1

It must be conceded that this statement rather clearly indicated
Mr. Hoffman's belief that the land in an automatically terminated
lease would be available for filing the day after the lease was terminated. This would suggest that ir. Hoffman did not recognize the
necessity for noting a termination before the land would be opened
to filing. However, Mr. Hoffman's reference to the availability of
the land for further leasing was purely incidental to the discussion
that he was having with Senator Barrett when he made the statement.
The discussion was on the question whether the 1954 amendment would
apply to leases outstanding at the time when the amendment was
adopted. In the context in which it was made, without any question
being raised as to whether the notation rule would be applicable, Mr.
Hoffman's offhand remark can hardly be magnified into an expression
of Congressional intent in adopting the 1954 amendment.
As for the appellant's contention that the application of the notation rule amounts to a withdrawal of the land from leasing, it is suffi-
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cient to say that the notation rule has been a time-honored administrative rule for over half a century. It has been followed consistently
through the years in a variety of different types of entries and situations. It was adopted in connection with the Mineral Leasing Act
almost from the time of the enactment of the statute. The history
and reasons for the rule are set forth fully in the case of E. A.
Vadghey, 63 I. D. 85 (1956).
In M. A. Machris, Afelvi A. Brown, 63 I. D. 161 (1956), the De-.
partment had before it an argument akin to the appellant's contention
here. In that case the question was presented whether when a lease
was relinquished but no notation of the relinquishment was made
until after what would have been the expiration of the primary term
of the lease, if it had not been relinquished, the land became available
for filing after such expiration date or only after notation of the relinquishment was made. The applicable regulation (43 CFR 192.43)
provided that land in a canceled or relinquished lease should become
available for filing only after notation of the cancellation or relinquishment was made on the tract book. It was asserted, in effect, that
the segregative effect of a lease could not be extended beyond what
would be the expiration date of the lease in the absence of the relinquishment. The Department said* * $ it is the Secretary who determines when lands shall be available for
the filing of lease offers. The Mineral Leasing Act does not make such determination. It leaves that determination to the Secretary under such rules and
'. [Pp. 162-163.]J
regulations as he may adopt

With respect to the appellant's remaining contention, that the regulation is arbitrary and unreasonable, the sole basis of 'the contention
is a comparison drawn by the appellant between the situation existing
at the end of the extended 5-year term of a lease and the situation
involved here. He sees no reason why notation is not required in the
first situation but is required in the second situation. The distinction
is clear. It was set forth as follows by the Associate Director of the
Bureau of Land Management in his memorandum of February 15,
1955, to the Secretary recommending the amendment of the reguX
lation in its present form:
You will note that a distinction is drawn between a case where no application
for lease extension is filed within the period prescribed by law and a case where
the annual rental is not paid on or prior to the due date. In the former case,
the land automatically becomes subject to lease [see footnote 3], but in the
latter the proposed regulations provide that notation of lease termination is
required before the land is subject to the filing of lease applications. The
reason for the distinction is that, in the first case prospective applicants can
learn whether an application has been filed from the public records available
in the land office, but in the second case they oannot know whether the rental
has been paid unless or until some notation is made on the records. The notation of rental payments is not made on the status records and for that reason
it is necessary to note the termination of the lease or, at least, the failure
to pay the rental in order that public notice may be given.
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Hence, the rule that land embraced in a lease terminated for default
in rental payment is available for further leasing only after the termination is noted in the tract book is based on sound administrative
principles and fair play. The rule is not unnecessary or arbitrary;
it is the only method whereby all of the public can be assured of an
equal opportunity to file an application for land which has become
available for leasing.
The appellant has presented no basis of error in the Associate
Director's decision.
Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Associate Director, Bureau of
Land Management, is affirmed.
EDMUND T. FRITZ,

Deputy Solicitor.
WADE McNEIL ET AWl.
A-27439

Decided November £9, 1957

Administrative Procedure Act: Rule Making-Grazing Permits and Liceases: Special District Rules
The provisions of section 4 of the Administrative Procedure Act relating to
rule making do not apply to a special rule issued under the Federal Range
Code and applicable to the range in. a particular distriet because the rule
involves use of the Federal range which is public property, and: matters
relating to public property are expressly excepted from -the provisions
governing rule making in section 4 of the Administrative Procedure Act.

Grazing Permits and Icenses: Special District Riules
The Federal Range Code provides that where local conditions in a district
make necessary the adoption of a special rule on any of the matters in
the range code, such a rule may be adopted for a particular district, and
where a special rule is adopted which provides that a different priority

period shall be used than the period provided in the code, and there are
persuasive reasons in support of the adoption of such a rule, the award
of grazing privileges in the district may be made in accordance with the
special rule, there being no statutory requirement that any ptiority period
be used in determining preferences in the issuance of grazing permits.
APPEAL PROM THE BUREAU OF LAND MANAGEMENT

Wade McNeil has appealed to the Secretary of the Interior from
a decision of November 6, 1956, by the Director of the Bureau of
Land Management involving the award of grazing privileges and
use of the Federal range in Montana Grazing District No.. I under
the Taylor Grazing Act (43 U. S. C., 1952 ed., sec. 315 et seg.).
'Intervenors in this proceeding are B. E. Barrett, Archie Carberry, Earl Shores, John
and Martin Matovich, T. R. Wilson, Town Brothers, and Charles H. McChesney.
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Montana Grazing District No. was established by an order of
July 11, 1935, of the Secretary of the Interior. With the exception
-of lands in Montana grazing districts under the Taylor Grazing
Act were generally established by the Department in areas in which
the land consisted predominantly of public domain. In Montana,
public lands, State lands, county tax default lands, deserted homestead lands, and Resettlement Administration lands were so extensively intermingled that administration of the public domain in a
number of grazing districts was not feasible unless it was coordinated and unified with the administration of lands owned by various
uffits of the Federal and State Governments. For many years nonprofit, cooperative Montana State grazing associations, or cooperative State grazing districts have been authorized to lease privately
owned, State, and county lands and to apportion the grazing privileges thereon to their members (Revised Codes of Montana (Anno.),
1935, secs. 7364.7-7364.29.; Revised Codes of Montana, 1947, secs.
46-2301-46-2332). In a number of instances where State districts
were within the boundaries of Taylor Act districts, the Secretary of
the Interior entered into cooperative agreements with the State
grazing associations, giving the State associations control of the
Federal lands, under the supervision . of the Division of Grazing
(predecessor of the Bureau of Land Management in the administration of the Federal range within grazing districts), in order better
to regulate the use and occupancy of the Federal lands and to permit
a coordinated use of all of the lands in the district.2
Grazing license applications for use of the range in Montana Grazing District No. 1 during the 1935-1936 grazing season were filed with
the Grazing Service, but between April 9, 1936, and November 24,
1952, all of the Federal range lands in this district were administered
by the South Phillips Cooperative State Grazing District under a
cooperative agreement between the Secretary of the Interior and the
South Phillips districts The agreement provided in pertinent part
that the Secretary would issue to the State district an annual license
or term permit for grazing privileges which could be used on the
Federal range in the State district by its licensees or permittees. The
2 See memorandum "Legal Problems in Grazing Regulation" accompanying Secretary's
letter of November 14, 1936, to the Chairman, Great Plains Committee, Rural Electrification Administration.
The agreement was originally for 5 years. It was in effect continued by a new agreement executed on November 24, 1942, effective for 10 years. The record does not contain
a copy of the
year agreement, but the terms of that agreement were similar to those of
the 1942 agreement. Transcript of Hearing, May 4-8, 10, 1954, at Malta, Montana, on
the appeal of Wade McNeil from the decision of March 27, 1953, by the area manager,
Bureau of Land Management, Malta, p. 4.. (Page numbers hereafter refer to the transcript of this hearing unless otherwise noted.)
See forms for cooperative agreements to be used in entering into contracts with State
grazing associations under section 3 of the Taylor Grazing Act, and' special covenants for
incorporation in the general form of cooperative agreements with State grazing associations
in the State. of Montana, approved March 16, 1936, by; the Secretary of the Interior.
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State district agreed to estimate and, with the approval of the Secretary or his authorized representative, fix the carrying capacity of the
Federal range and State district lands, determine the numbers and
kinds of livestock to be grazed thereon, and fix the seasons of use.
The State district also agreed to issue licenses or permits to graze
on all range lands subject to the agreement according to the by-laws
of the State district, with a proviso that the State district was required
to grant grazing privileges to all applicants living within or near
the district who were certified to the district by the regional glazier
as being entitled to the use of the Federal range for grazing. Special
covenants in the agreement included provisions that the rules and
regulations and the by-laws of the State district were to govern in
the administration of the lands in the State district so far as they did
not deny to any qualified applicant within or near the State district
any rights or privileges to which he might be entitled under the Taylor Act and the Federal Range Code. On November 24, 1952, the
cooperative agreement between the South Phillips district and the
United States terminated, and since that date the lands here under
consideration have been administered directly by the Bureau.
For a number of years after establishment of Montana Grazing
District No. , the demand for grazing privileges on the range within
the district was not great, but gradually many operators increased
their numbers of livestock, and, in recent years, the demand for Federal range privileges has exceeded the amount of range available. In
an attempt to satisfy the requests of livestock operators in the area,
the South Phillips district awarded range privileges on a basis which
does not appear in the record, but which was not in accordance with
the requirements of the Federal Range Code. (Tr. 15-66; 78-90; 273278; 291-295; 424-426; 441-445; 449; 452-455; 465-466. Note 13 of
hearing examiner's decision and Transcript of Hearing (May 4 and 5,
1953) in Wade McNeil v. Lela'nd E. Fallonet al., Civil No. 1494, in the
United States District Court, District of Montana, Havre Division,
pp. 22-31.) Consequently, when the Bureau resumed administration
of these lands in 1952, it was confronted with a situation in which
livestock operators had been awarded grazing privileges on the Federal range over a period of many years, during which time they had
built up businesses which required use of the range if they were to
continue in existence.
owever, these livestock operations were developed on a basis of use of the Federal range which does not conform
with the requirements of the range code.
In awarding grazing privileges for the 1953 season, the Bureau
tried to work out a method which would least upset the recognized
range operations, and at the same time allow privileges in conformity
with the requirements of the act and the code. (Tr. 5.) The district
manager testified at the hearing on these appeals that the advisory

426

DECISIONS

OF THE

DEPARTMENT OF THE INTERIOR

[64 I.D.

board considered whether to try to go back to the priority period of
1929-1934 in determining grazing privileges, but since it seemed practically impossible, because of lack of records, to obtain accurate information as a basis for fairly awarding privileges to operators who
had been using this range for many years, the Bureau relied, in granting 1953 licenses, primarily on preferences recognized by the South
Phillips district (Tr. 90-91; see tr. 16, 78-86).4 The issuance of
licenses by the Bureau in 1953 was based, so far as possible, on recognized ertified preferences, i. e., privileges of individual applicants
certified by the Bureau to the South Phillips district during the years
the South Phillips district administered the land (Tr. 16, 36, 76, 78).
However, officials of the Bureau did not know how class 1preferences which had been certified were determined or whether the certified privileges had a relationship to use of the range by an applicant
during the priority period (Tr. 35, 54, 78, 82). The determination
of class 2 privileges by the Bureau for the 1953 season was based upon
use for the 4 highest years of the 5-year period prior to 1952, and
temporary use which had been allowed by the South Phillips district
was recognized by the Bureau in varying amounts in granting 1953
licenses (Tr. 16, 25-26, 61, 86, 710).
Mr. McNeil, the appellant in this proceeding, filed an application
with the area manager of the Bureau at Malta for grazing privileges
during the 1953 grazing season. In his application, the appellant
requested grazing privileges amounting to 2,380 AM'S on the individual allotment of 20 sections which he. used in 195-2 and on. 31/2
additional sections of range. On March 27, 1953, the area manager
allowed appellant's application to the extent of approximately 1,623
AHu's on about 19 sections of the Federal range which the appellant
had used during 1952, and rejected the application for grazing additional numbers. The decision of March 27, 1953, also denied the
application for additional range and a part of the range which the
appellant had used in 1952 was required to be shared with two other
operators in the area. Mr. McNeil appealed to a hearing examiner from this decision 5 and from a decision of March 11, 1954, by
The Secretary for the South Phillips district, between January 1948 and May 1954,
corroborated this testimony regarding the lack of records (Tr. 466-467,
479-489).
Information in other departmental files indicates that there are practically no records of
basic data necessary for determining grazing privilegesin
this area nor records of the
administration of the district from the time it was organized until January 1948 (see
report of October 17, 1952, by Assistant Regional
Chief of Range and Forest Management,
Region III, and the Secretary of the Montana GrassConservation Commission of Conclusions and Recommendations on the South Phillips District).
The appellant has had exclusive use of the entire area which he used in 1952 pending
determination of this appeal. Since 1947, the area referred to as the McNeil allotment
(Pastures, A, B, C, and D, as represented by Bureau's map, Exhibit 2, at the hearing) has
been completely enclosed by fences. In 1948 the South Phillips district allotted the use of
Pasture D to intervenor B. E. Barrett. Mr. McNeil appealed from the action of the board
to the Montana State Grass Conservation Commission. The Commission sustained the
action of the local
board
and in addition reclassified the class 2 rights of Mr. McNeilas
temporary under Montana statutes. Mr. McNeil appealed from this decision to the District
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manager which rejected in part the appellant's application
for grazing privileges during 1954. A hearing on these aplieals was
held.before a hearing examliner on May 4, 5, 6, 7, 8, and 10, 1954,
at Malta, Montalla, at which the Bureau was represented by the
regional counsel and the appellant and intervenors (listed in note 1)
were represented by counsel.
The examiner formulated three issues to be determined at the hearing, namely: (1) the extent of the appellant's class 1 range privileges
under the code and the act; (2) the extent, if any, of the appellant's
class 2 range privileges; and (3) the area of appellant's Federal
range use. The Bureau contended that Mr. McNeil was entitled to
no more grazing privileges than the; amount of certified class 1 privileges, as established by the South Phillips district, plus a proportionate share of privileges available in the district above recognized
class 1 demand. Testimony and argument were submitted in support of the appellant's position that he was entitled to exclusive use
of the area of the range which had been allotted to him during the
1t952 grazing season by the South Phillips district; that other users
of the range in this area had been awarded rivileges to which they
were not entitled under the range code; and that the carrying capacity of the range in the: appellant's allotnient, as determined by
range surveys made in 1952 and 1953 by range conservationists of
the Bureau, was too high.
In a decision of January 19, 1955, the examiner held that the appellant was not entitled to any particular portion of the Federal
range, and that the only question to be decided was whether the allotted area provided sufficient: forage to satisfy the appellant's
licensed livestock., After considering the extensive testimony at the;
hearing concerning the carrying capacity of this range, the examiner
concluded that the range surveys of 1952 and 1953, made by qualified Bureau employees, approximated the actual carrying capacity
of the range and were properly used as the basis for allotting the
range in the area.
Court of the Seventeenth Judicial District of the State of Montana in and for the County
of Phillips. On June 18, 1951, the District Court restored to Mr. McNeil the use of Pasture D, found that Mr. McNeil was entitled to the use of all Pastures A, B, C, and D for so
long as he ran approximately the same number of cattle as he then ran, and so long as he
had sufficient commensurate property, and that he was entitled to grazing privileges for
.282 animal units. On May 13, 1953, after the Bureau granted to two of the intervenors
in this proceeding privileges to graze certain cattle in common with Mr. McNeil's cattle in
Pasture C, Mr. McNeil was granted a preliminary injunction by the United States District
court for the State of Montana under which the intervenors, the Bureau's area manager,
the Regional Administrator, Region I, and the Secretary of the Interior were restrained,
pending the determination: of this appeal, from interfering with the use- by ir. McNeil of
all of Pastures A, B, C, and D. This action was based upon the provision in the range
code (formerly 43 CFR 161.9 (j) now 161.10 (i) (1956 Supp.)) that an appeal shall suspend the effect of an order appealed from pending the decision on appeal unless the public
interest requires otherwise in which eventthe decision may be made effective in the manner

prescribed by the regulation.
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The examiner found that the appellant has commensurate base
property adequate to support 439 animal units for 4 months each year
(the range in the area is classified for use 8 months). Since December 1944, when the South Phillips State Grazing District list of privileges was approved or certified by the Bureau of Land Management,
the Bureau acknowledged that the appellant had established class 1
grazing privileges in the amount of 1,376 Aux's (172 animal units).
The examiner found, however,, that the Bureau's recognition of the
appellant's class 1 rights was erroneous. The examiner's decision
held that the appellant is entitled to class 1 grazing privileges of not
more than 90 animal units or 720 animal unit months of feed under
the provisions of the range code because of his ownership or control
and use of dependent base property during the priority period; that as
the appellant owns or controls base property with commensurability
in excess of that needed to support his class 1 grazing privileges, he
is entitled to share in class 2 privileges in an amount to be determined
by the area manager on an equitable basis. The examiner held further
that the appellant is entitled to an area of Federal range for his use,
sufficient to produce forage to satisfy his demand on that range, or to
share in common with others an area which produces sufficient forage
to satisfy the demand of all the common users. The examiner remanded the case for further action by the area manager in conformity
with the decision.
The Director's decision on Mr. McNeil's appeal from the hearing
examiner's decision affirmed the examiner's ruling that the appellant
was not entitled to use any particular portion of the Federal range
and the examiner's ruling that the range surveys of 1952 and 1953
were properly used as a basis for allotting the range in the area and
that the carrying capacity of the range allotted to the appellant was
accurately reflected by these surveys. The Director's decision held
further that the other issues raised on appeal were moot because, on
June 19,1956, a special rule governing the determination of grazing
privileges was adopted for this area which made it unnecessary to
decide any questions regarding the correctness of past awards of
grazing privileges to the appellant.
The special rule (21 F. R. 4292), issued by the Director in accordance with 43 CFR, 1956 Supp., 161.16, states that it was recommended
by the advisory board of Malta Grazing District (Montana No. 1),
that a factual showing of its necessity was made by the State Supervisor and concurred in by the Area Administrator. The rule provides
that in determining dependency by use of base properties in this area,
the priority period shall be the 5-year period immediately preceding
January 1, 1953, and that base lands are dependent by use (class 1)
to the extent that during each year of the priority period licenses for
use of the Federal range in connection therewith were issued under
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the rules and regulations of the Montana Cooperative State Grazing
Districts. These provisions of the special rule are' distinctly different
from, the corresponding provisions of the range code (43 CFR, 1956
Supp., 16 .2 (k) which provide in pertinent part that:.
- (1) "Land dependent by use" means forage land other than Federal range
of such character that the. conduct of an economic livestock operation requires
the use of the Federal range in connection with it and which, in the "priority
period", was used as a part of an established, permanent, and continuing
livestock operation for any two consecutive years or for any three years of such
priority period in connection with substantially the same part of the public
domain, now part of the Federal range. The priority period shall be the fiveyear period immediately preceding June 28, 1934, except that if such Federal
range was placed within a grazing district after June 28, 1938, or added to an
existing grazing district by boundary modification after the latter date, the
priority period shall be the five years immediately preceding the date of the
order establishing such district or effecting such addition, as the case may be.
(2) No land shall be considered as dependent by use unless offered as base
property in an application for a grazing, license or permit within one year after
the date when the Federal range used in creating the dependency by use first
became a part of a grazing district, except that if the Federal range used in
creating the dependency by use became a part of a grazing district prior to
June 28, 1938, such base property shall not be considered as dependent by use
unless offered in an application for a grazing license or permit filed prior to
said date. * * *

On this appeal to the Secretary from the Director's. decision, the
appellant contends that the adoption of the special rule was invalid,
and that he is entitled to a decision on the merits of the examiner's
decision. The only reason for deciding, on this appeal, questions
raised by the appellant regarding the examiner's decision on the extent of the class I privileges to which the appellant was entitled during the 1953 and 1954 grazing seasons would be in order to establish
what those privileges should be in future grazing seasons. If the
regulatory provisions for determining prospective use have changed,
there is, in this case, no point in deciding how the privileges should
have bee'n determined in the past.6 Accordingly, the first question
to be decided on this appeal is whether the special rule for determining grazing privileges in this district provides for the award of
grazing privileges in an authorized and reasonable manner.
The appellant contends that the special rule is invalid because it
wk's not firsst published as a proposed rule in accordance with section
4 of the 'Administrative Procedure Actl (5 U. S. C., '1952 ed., sec.
1003). The: requirements of general notice of proposed rule making
in section 4 are, not applicable to the special rule here under consideration because the rule relates to the Federal range, which is
piibe property,' and matters relating to public property are expressly
As pointed out in footnote 5, the appellant has enjoyed up to now the grazing:privileges
exercised by him in 1952. Thus, up to now, he has not been hurt by the decision of the
examiner. The determinations made in this decision will apply only to future grazing
seasons as to which he has no vested rights.
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excepted from the requirements of sectjon 4 by the introductory paragraph of the section.

The appellant's next assertion that th'eadoption of the special rule
is' contrary to all' principles of administrative rule making is also not
meritorious. Section 2.' of the Taylor Grazing Act expressly' authorizes the Secretary to issue rules- and regulations and to; do -any
and all things necessary to accomplish the purposes of the act, incilding providing for the orderly use, improvement, and development
of the range. The adoption ofi a special rule which departs from the
general provisions of the Federal Range Code where unusual local
conditions require such a rule to assure the proper administration
and the orderly use of the range is areasonable exercise of the rule
making power. The departmental regulations (43 CFR, 'Part 161)
governing use of the range and the granting of grazing privileges
thereon, which comprise the Federal Range Code, have been revised
from time to time since the enactment of the Taylor Grazing Act, but
from 1935 one of the regulations has expressly authorized modification of any of the matters in the range code by the adoption of special
rules for particular' districts to permit flexibility of administration
and accommodation to local customs and conditions. 7
The record in this case contains substantial evidence tha the orderly use of this range requires consideration of factors whih are
peculiar to the Malta Grazing District. Among these factors are the
lack of record information required to administer the lands in accordance with the provisions of the code, the fact that the code -was
not followed in awarding grazing privileges in the area between 1936
and 1952 ; and the: fact that livestock operators in the district are
dependent upon use of the range to continue their operations which
were developed in reliance upon awards of grazing privileges by theSouth Phillips district. The adoption of the special rule to govern
the future award of privileges in this area is a way of trying to carry
a The regulation governing special rules for grazing districts now in effect and in effect
when the special rule was adopted (43 CR, 1956 Supp., 161.16) provides that:
'Whenever it appears to a state supervisor after considering the recommendation of the district advisory board that local conditions in any district make
necessary the adoption of a special rule on any of the matters in this part in
order better to achieve an administration consistent with the purposes of the act,
he may, with the concurrence of the Area Administrator, recommend such a rule,
supported by a factual showing of its necessity, for the approval of the Director.
Such rule, if approved, shall be published in the Federal Register."
Prior to January 22, 1956, when the currrent regulation became effective, the regulation
(43 CER 161.15) governing special rules for grazing districts provided:
"Whenever it appears to an area administrator that local conditions in, any
district in his area make necessary the application of a special rule on any of the
matters in the Federal Range Code for Grazing Districts in order better to achieve
an administration consistent with the purposes of the act, he may recommend
such a rulej supported by a factual showing of its necessity, to the Secretary of
the Interior for approval." .d
A regulation substantially identical with the 1954 provision has been a part of the range
code since March. 16, 1938 (see 43 CR, 1940 ed., 501.15, renumbered 16.15; Circular
1650, December 11, 1946 (11 F. R. 14496) ). Rules for the Administration of Grazing Districts, approved March 2, 1936, and May 31, 1935, contained general provisions authorizing
special rules of rnge practice for local' districts upob approval by the Secretary of the
Interior
-.-
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out the purposes and'-provisions of the act in amanner Which recognizes the particular circuinstancs existing in the'Montana'grazing
district.
In administering the 'provisions of the Taylor Grazing Act which
permit use of the Federal range in grazing districts by livestock
operators, the- Department has attempted to conserive: the public domain, to stabilize the livestock: industry, and to make a fair distribution of range privileges to those persons engaged in the livestock
business who are owners of commensurate: property which is- dependent on the public domain for proper use. Section 3 of the act
provides that preference shall be: given, in the issuance of grazing
permits, to those persons within or near grazing districts who are;
landowners engaged in the livestock business, bona fide occupants or
settlers, or owners of water or water rights. Preference is to be
measured by the amount of range which is necessary to enable the applicant to make proper use of the lands, water, or water rights owned,
occupied, or leased by. him. If there are insufficient grazing privileges to satisfy the needs of all those in the preferential class, that
is, of all persons having dependent commensurate property, depart-mental regulations provide that applicants who have a priority of use
in such range (use during a priority period set by regulation) are
to be given an additional preference over applicants with dependent
commensurate property which has not had priority of use.
The appellant objects principally to that portion of the special
rule which changes the priority period, upon which preference in
the award of grazing privileges is based, from the 1929-1934 period
to the 5-year period immediately prior to 1953. He asserts that
such a change is contrary to the preference right provisions of the
act. :Although the definition in the range code of "land dependent
by use" now in effect adopts (with the exception of land added to a
grazing district after June 28, 1938) the 5-year period immediately
preceding June 28, 1934, as; the priority period in determining who
is entitled to preference in the issuance of grazing permits, there is
nothing in the Taylor Grazing Act which requires that any priority
period whatsoever be used as a criterion in determining whether
an applicant is a qualified preference right applicant-i. e., whether
he is: one of the persons within or near a district who are "landowners engaged in the livestock business, bona fide occupants or
settlers, or owners of water or water rights." The only time restriction in section 3 of the statute which is related to the issuance
of preference permits is the provision that before July 1935, preferenee might not be given to persons whose rights in. dependent property were acquired 'during the year 1934. Inasmuch as the- Taylor
Grazing Act became law on June 28, 19.34, any notion of priority of
use 'during the early years of the administration of the act necessarily referred to use of the range before 1934. However, the statute
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itself does not require that prior use be recognized as one of the.
factors in determining the preference to be, given landowners, occupants, or settlers or owners of water or water rights within or near
a district to the extent necessary to permit the proper use of such
lands, water or water rights. In fact, at one time, the Grazing
Service questioned whether prior use of the range was a factor
which was a valid basis for distinguishing between preference right
applicants under the act (Solicitor's opinion, 56 . D. 62 (1937)).
Since 1936, departmental regulations have provided for one or more
ways of altering the priority period in special circumstances such
as may arise by modification of district boundaries or as a result of
local conditions which make variation from the 1929-1934 period
desirable8 and if a new grazing district were established this year,
the priority period would not be the 5-year period from 1929-1934,
but rather the 5 years immediately preceding the date of the order
establishing the district. Such regulatory provisions are patently.
inonsistent with a statutory requirement that a particular priority
period be recognized in awarding preference right privileges. Accordingly, the appellant's contention that the special rule conflicts
with the purposes of the Taylor Grazing Act because, under the 'act,
the appellant is entitled as a matter of right to privileges' as against
persons who did not use the range during the period between 19291934 cannot be sustained. It may be noted that Red Canyon Sheep
Co. et a. v. Ickes, 98 F. 2d 308 (App. ID. C., 1938), upon which
the appellant mainly relies in support of this contention, expressly
recognizes that regulations issued pursuant to the act determine,
in part, the qualifications of those persons who are entitled to preference in the issuance of permits. under section 3 for use of the
Federal range.9
Rules, approved May 31, 1935, governing' issuance of grazing licenses, defined "prior
use" as::
"use of the public land range according to local custom for grazing livestock
prior to the year 1935. Recent use and consecutive use shall be given consideration in rating priorities."
Rules of March .2, 1936, governing grazing on public lands defined "priority of use" as:
"such use of the public range before June 28, 1934, as local custom recognized
and acknowledged as a proper use of both the public range and the lands or water
used in connection therewith."
The 1936 rules also authorized boards of district advisors for each of the grazing districts
to make recommendations with regard to various matters, among them, the date before
which the range must have been used by an applicant in order to constitute priority of use.
Rules for the administration of grazing districts, as amended June 14, 1937, authorized
regional graziers to recommend'a different period of use as a standard for the establishment
of groups than that provided for by general 'rule, if the general rule were not suited to
local conditions and would not permit an effective and orderly administration of the act
(see. Joseph F;Livingstoaet a., 56 I. D. 92 (1937), and ibi., p. 305). See 43 ClR, 1956
Supp., 161.2 (k) (i) and (2) and 162.16, quoted above, and corresponding provisions of
the range code in prior editions of 43 CFR.
9The decision states (at pp. 313-314) that Congress intended under the Taylor Grazing;
Act that "livestock owners, who, with' their flocks, have been for a substantial period of
time bona flde occupants of certain parts of the public domain, and who are able to make
the most economic: and beneficial use thereof because of' their ownership of' lands, water
rights, and other necessary facilities, and who can thus bring themselves within a pre-
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An indirect consideration further reenforces the conclusion that
the special rule does not conflict with the provisions of the Taylor.
Grazing Act-i. e., the same result as that which is intended by the
adoption of the.special rule could be accomplished by modifying the

boundaries of Montala Grazing District No. 1, as authorized by'
section of the act, and then establishing a new. district, consisting
of the lands in the Malta Grazing District which are within the'
operation of the special rule. If this action were taken, the prior-.
ity period for determining preference in the issuance of. grazing
permits would be the 5-year perioddimmediately preceding the establishment of the new district without the adoption of a special rule
to that effect (48 CFR, 1956 Supp., 161.2 (k) (1), quoted above).
Accordingly, it is concluded that neither the statute nor the regulations issued pursuant to it support the appellant's contention that
he is entitled to statutory preference in the award of grazing privifeges. over persons who might have no priority of use if the priority
periOd of 1929-1934 were used to: dtermine preference.
The persons' within or near a district who are entitled to preference in the issuance of grazing permits change over a period of time
with changes in the, ownership and occupancy of Iand, and it is
probable that different persons will be entitled to a statutory preference if the 5 years preceding January 1, 1953, is used as a priority
period, as provided by the special rule, than would be so entitled
if 1929-1934 is used as the priority period. Such a change by
special rule is not made in the absence of persuasive reasons for
supposing that the purposes of the act can be better achieved by
using a special rule than by not doing so. There are such reasons in
this case. It is reasonable to assume that adoption of the special
rule will cause less disruption to livestock operations in the area
than would occur if an attempt were made to adjudicate privileges
on the basis of use of the area between 1929 and 1934, and the Bureau believes that the adoption of the special rule will result in a
more equitable distribution of grazing privileges in the district than
would result if the 1929-1934 priority-period were used. Moreover,
there is substantial evidence that accurate and reliable information

necessary; for . a fair determination of grazing privileges if 19291934 'period

were

used

as; a

priority

period

is

not

available.lo

ferred class under the regulations by whioh the Secretary [of the Interior] is authoriced
to implement in more detail the general policy of the Act, are entitled to grazing permits
not exceeding ten years in duration, should the Secretary create a grazing district including-that portion of the range which such livestock owners have been occupying. * * $" and
"* * * if the Secretary determines to set up a grazing district including lands upon
which grazing has been going on, then those who have been grazing their livestock upon.
these lands and wsho bring themselves within a preferred class set up by the statute and
regulations, are entitled as of right to permits as against others who do not possess the
same facilities for economic and beneficial use of the range.
*" [Italics
[*
added.]
10A number of extremely difficult questions relating to lack of record information might
be mentioned, but one example is illustrative of the type of questions raised. Uncontra-
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Finally, it may be noted that the record indicates that Mr. McNeil
will not be prejudiced by adoption of the special rule for determining grazing privileges in the area.
For these reasons, it is concluded- that the special rule, approved
June 19, 1956, for the Malta Grazing District, is not invalid and is a
proper method. for determining grazing privileges in the.' district.
Accordingly, the Director's decision that Mr. McNeil's appeal from
that portion of the examiner's decision concerning the extent-of grazing privileges to which the. appellant is entitled is moot because of
the adoption of the special rule, is. correct.

Two other questions raised on appeal also require consideration.;
First, the assertion that the appellant is entitled to exclusive:-uset of
the range which as allotted to him in 1952 is incorrect. An applicant for grazing privileges is not entitled to graze on a particular
area of public land solely because he has used the area over a long
period of time (il. P. Depaoli and Sons A-25978- (March 29 1951)).
Secondly,'the conclusions by the examiner and the Director that the
carrying capacity of the range here involved, as determined by range
surveys of 1952 and 1953 by Bureau, range conservationists, was
properly used as the basis' for allotment of this range were proper.
A careful review of lengthy testimony and other evidence at the
hearing on this question gives no indication of unfairness or discrimination or other reason for doubting the approximate accuracy
of the'Bureau's determination of carrying capacity, and in the absence of such evidence, that capacity, as determined by examination
of the lands by qualified conservationists is accepted as correct.
(Fame Sheep Co. 58 I. D. 686, 691-693 (1944).):
Therefore, pursuant tot the authority delegated to the Solicitor by
the Secretary of the i-nterior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Director; Bureau of Land Management, is affirmed.
EDMtUNDw

:_________
;

;

;

:,

T. Frrz,

Deputy Solicitor.

dicted testimony at the hearing suggests that, with the exception of written applications
which livestock operators in the district filed in 1935 with the Bureau, written applications
listing base property were not filed before the spring of 1944 and between 1936 and 1944 or
1945 grazing privileges were granted by the South Phillips district to some extent on the
basis of oral requests and statements (Tr. 291-293; see 426, 451, 455). Such a practice
raises a serious question: as to whether most property in the area may have lost priority
under the code because of the regulatory provision that failure to offer a base property In
an application for license or permit for any 2 consecutive years results in loss of dependencyby use or priority of such base property (43 CFl( 501.6 (9) (approved September 23, 1942,
I . R. 7685), now amended and renumbered 43 CiR, 956 Supp., 161.6 (e) (9) (i)). Seet
also James C. Repd et a., A-25772 (January 12, i)951,. holding that under the range code:,
of March 16, 1938, grazing privileges on the Federal range could be granted only if a
properly supported application had been filed for such privileges, and canceling a grazing
permit to the extent that it awarded privileges not included in such an application.
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STATUS OF OZETTE RESERVATION, WASHINGTON
Indian Lands: Tribal Lands: Alienation'
An Executive .Order reservation withdrawal from the public domain "For
the Ozette Indians not now residing upon any Indian reservation" may
be revoked if in fact there are: no longer any living Indians identifiable
as members of the Ozette Tribe. In such case, the equitable estates merge
in the United States and the trust is terminated.
'Indian Tribes: Reservations.
Descendants of Ozette Indians who abandoned the reservation relinquished
all rights- thereon when they did not return to cast their votes to determine
the future of the reservation lands when the election was held in 1935. It
is believed that all those persons desiring to preserve a tribal relationship
cast their votes in similar elections as residents of other reservations.

Indian Tribes: Reservations
The mere fact that the Ozettes were historically a branch or part of the
Makah Tribe does not give the Makah Tribe any rights to the Ozette
Reservation.
NOvEMBER 21, 1957.

X.-36456

'To THE C

rsroN

n OF INDIAN AFAIRS.

You have requested my opinion on, questions. relating to the dis:posal of approximately 719 acres of' land comprising the Ozette
Indian Reservation, Washington. This: reservation was created: by
-Executive Order in 1893. for the Ozette- Indians not then residing
'upon any Indian reservation.
At present,. it is rported, there are no Indians residing on this reservation, although it appears that members of the Makah Tribe some*times_ use the site for hunting, fishing and camping purposes. Since
1941, when the Makah Tribal Councilpassed, a resolution (February
19, 1941) requesting'the transfer, of the reservation to the.Makah
Tribe, several plans for disposal of the Ozette Reservation have been
.considered. One of these was presented by the Superintendent. of
the Olympic National Park who recommended that action be taken
'to.hold the area for an addition to the Olympic Acquisition and to
'be administered as a part thereof in order to preserve sea run salmon
.and cutthroat trout. This proposal was subsequently considered by
-the Secretary of the Interior, who on December 9, 1941, decided
'that no further action should be taken at that time to add the reserva-tion land to the park.
In 1955 the-Makah Tribal Council submitted for approva a resolu'tion (No. 12, February 7, 1955) authorizing the expenditure of $1,000
.of tribal funds for the construction of a hunting lodge on the Ozette
location.. Approval was' denied'on: the ground that no tribal funds
should be uised to make' improvements on land until the tribe, was
-found to-have anl equitable interest in tbielan..
.C
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There is. now submitted for our consideration a petition wherein
the Makalh Indian Tribe has made a formal claim to the Ozette Indian
Reservation. The petition requests the Commissioner "to set the
reservation over to the Makah Indian Tribe, and make it a part of
the Makah Indian Reservation." In support of its claim, the Makah
Indian Tribe submits the argument that the Ozette Reservation "was
created for gakah Indians living at Ozdtte Village, and those Indians
were-sometimes referred to and called Ozettes." The petition further
states that over one-half of the Makahs on the tribal rolls today were
either born at Ozette or are direct descendants of persons born at
Ozette.

The tract of land with which we are concerned is located near an
old Indian fishing village at the mouth of the Ozette River. It was
withdrawn from public entry and reserved for the Indians by President Grover Cleveland on April 12, 1893, by Executive Order, which
reads:
It is hereby ordered that the following described lands, situated and lying in
the State ofwashington, viz: Comrieciig at Point Apot-Sloes (Indian name),
on the ocean beach about one-half a mile north of the Indian village Osette in
Clallam County, said State; thence due east one mile; thence due south to the
point of intersection with the southern boundary line of the said Indian village
extended eastward, and the: northern boundary line of Charley Weberhard's
claim; thence due west to the Pacific Ocean; thence with the Pacific Ocean to the
point of beginning, be, . and the same are hereby, withdrawn from sale and
settlement and set apart as a reservation for the Osette Indians not now residing upon any Indian reservation: Provided, however, That any tract or tracts,
if any, the title to which has passed out of the United States, or to which valid
legal rights have attached under existing laws of the United States providing
for the disposition of the public domain, are hereby excepted and excluded from
the reservation hereby created. [.iappler 920.]

The lands involved here, as in the case entitled United States. v.
Santa

Fe Pacific Railroad Company,

314 U. S. 339 (1941), were a

part of the ancestral home occupied by the Indian claimants. There
were several such fishing sites which had been used from time immemorial by the various bands of the Makah Tribe.' Such occupancy
constitutes "Indian title."; United;Statesv. ShosAhone Tribe, 304U S.
111 (1938); Mithel'v. United States, 9 Pet. (34 U. S.) 711 (1835).
An examination of the treaty with the Makahs made January 31,
1855 (12 Stat. 939), clearly shows that the Ozette Indians were a part
of the Makah Tribe. However, under article 1 of. the 1855 treaty,
supra, the Makah Indians relinquished all their right, title and interest in and to the lands and country formerly occupied by them,
for a designated tract of land set. apart as the Makah Reservation.
Likewise, all of the Ozettes who subsequently left the original fishing
village as a result of the signing of this treaty, and removed to the
Makah Reservation established under article 2 thereof, relinquished
any tribal claims which they 'might have maintained outside that
reservation.

Cf. United States v. Santa Fe Pacific Railroad Com-

pany, supra, page 357. With this view, we here take a different position from that expressed on November 26, 194:1, by the Chief Counsel
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of the Bureau of Indian Affairs in an informal memorandum opinion
concerning the rights of Ozette Indians in the Ozette Reservation.
lHe then stated:
While an Indian, of course, is not entitled to an- allotment with more than one
'tribe or on more than one reservation, yet these small village sites were never

,intended for allotment purposes, do not, contain sufficient area to justify allotment in severalty and remain tribal property of the Indians formerly using or
,occupying those sites.
With this background, as I see it, the Ozette Reservation remains the tribal
property of the Indians of this band who are mostly of Makah blood, as I understand it, and who equally have a right to participate in the disposition of the
tribal asset at Ozette, if and when disposition is to be had, regardless of the fact
that such Indians may have received allotments elsewhere as a Quinaielt or
Makah.

When the Ozette lands were recommitted to Indian occupancy by
-the order of April 12. 1893, the recognizable right of use was accorded
only, to "Osette Indians not now. [1893] residing upon any Indian
Reservation." The character of title acquired by these Indians in
lands withdrawn for their benefit by the Executive Order was the
same right to possess and occupy the lands for the purposes designated as was granted to other tribes by treaty. Spalding v. ChandZer, 160 U. S. 394,402,403 (1896).
There is no doubt that the Exedutive Order has never been revoked
or superseded by legislation extinguishing the rights of the Indians
for whom the reservation was created. However, it now appears that
there are no lojiger representatives of the class designated. The records show that all Indians enrolled as Ozettes are now deceased.
Most of the families who occupied the reservation as a permanent
residence, left the site about 1903 when; due to a lack of school facil*'ities, the Government insisted that the young children go to school in
Neah Bay. These children were subsequently enrolled in other tribes
on the Makah Reservation and elsewhere.
On April 13, 1935, two Indians, constituting the total population
remaining on the Ozette Reservation, voted to accept the provisions of
the Indian Reorganization Act of June 18, 1934, and in doing so, they
accepted the provisions of that portion of the act now codified as section,461 of Title 25, U. S. C., which provides that the land of the
reservation should not thereafter be allotted in severalty. Since the
land within the Ozette Reservation had 'not been allotted prior to
acceptance of the Indian Reorganization Act, the entire beneficial
interest was preserved for the tribal community or its successor, and
not in any group of Indians individually. Therefore, no persons
other than members of an Ozette Tribe can be recognized as having
'rights therein.
'Now, in answer to the specific questions you have presented, my
opinion is as follows:
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1. Are there any classes of persons who could successfully exercise a valid claim to the Ozette Reservation?
Indians organized as an Ozette Tribe, pursuant to the 1934 act,
could exercise a class claim to the Ozette Reservation. None of the
Indians who now use the site of the Ozette Reservation, whether they
be descendants of Ozette Indians or of other bands and tribes, are
members of a recognized Ozette Tribe. Therefore, no group now
in existence can be said to have such beneficial ownership right in the
land as would be sufficient, without further act of Congress, to support a claim against the United States. See Sol. Op. M-36413,
February 8, 1957.
If in fact there are no living Indians identifiable as Ozettes, then
the purposes of the trust under the Executive Order setting apart the
Ozette Reservation have been fully carried out. The records of the
Indian Bureau show that this is the situation. ' In such a case the
entire legal and equitable estates merge in the United States (the
trustor-trustee) and the trust is terminated, there being no one other
than the trustee to whom the property could go by way of resulting
trust or other theory. 54 Am. Jur. 86, 99. Quapaw Tribe et a. v.
U'nited States, 120 F. Supp. 283, 286 (1954).
2. Does the Makah Tribe of Indians have an enforceable
property or use claim to the lands or waters within the
Ozette Reservation,?.
No. In my opinion, there are no outstanding enforceable Indian
rights to the Ozette Reservation. Descendants of Ozette Indians who
abandoned the reservation relinquished all rights thereon when they
did not return to cast their votes to determine the future of the reservation lands when the election was held in 1935. It is believed that
all those persons desiring to preserve a tribal relationship cast their
votes in similar elections as residents of other reservations. The mere
fact that the Ozettes, were historically a branch or part of the Makah
Tribe does not give the Makah Tribe any rights to the Ozette Reservation.

3. If there is no. person or.organization which can exercise
a valid claim to the reservation, what is the reservation's
status? That is, is it, or can it become an Indian reservation,
public domain, or "property" as defined in the General
Services Act?
The Ozette Reservation is and will continue to be an Indian reservation until returned to the public domain or otherwise disposed of
by Congressional action. It is axiomatic that a withdrawal of public
lands by Executive order does not terminate merely because the purpose of the order may have become obsolete. See Sol. Op. M-36078,
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The order setting the Ozette Reservation apart for
the use of a certain group of Indians,' although possibly obsolete, is
still in effect.
Under the provisions of section 3 of the' Federal Property and
Administrative Services Act of 1949, as amended, 40 U. S. C. 471
et seq., which now governs the disposal of Government property,
certain controlling definitions are given.

(d) The term "property" means any interest in property of any kind except
(1) the public domain (including lands withdrawn or reserved from the public
domain which the [General Services] Administrator, .with the concurrence of
the Secretary of the Interior, determines are suitable for return to the public
domain for disposition under the general public land laws because such lands
are not substantially changed in character by improvements), and lands reserved
or dedicated for national forest or national park purposes; *
We understand that the character of the land has not been substantially changed by reason of improvements, therefore, the provisions
for disposal contained in the Federal Property and Administrative
Services Act of 1949 do not apply.
It is our opinion that the Ozette Reservation falls within exception
(1) to the section quoted above, inasmuch as-it was created by a withdrawal from the public domain. On revocation of the 1893 order, the
lands will be returned to the public domain for disposition or administration under the applicable public-land laws. For the reasons
stated above in my opinion, returning these lands to the public domain
is not contrary to the high standard-of fair and honorable dealings
required in Indian matters.
- 4. In view of the act of' March 3, 1927 (44 Stat. 1347;
25 U. S. C. sec. 398d), can the reservation be disposed of by
any means other than by an act of Congress,?
* I have considered section 4 of the act of March 3,- 1927, supra, and
believe it to be inapplicable to this situation. Section 4 must be read
in context, and the act as a whole relates to the leasing of Executive
Order Indian reservations for oil and gas mining purposes. The
legislative history of the act shows that the language of section 4 was
intended merely to provide a limitation on the enlargement of such
reservations in accord with the prior act of June 30, 1919 (41 Stat.
3-34), which prohibited the further creation of extensive reservations except by act of Congress. Senate Rept. 1240, 69th Cong., 2d
Sess. While a special act of Congress would be the most satisfactory
method of handling this disposal, the withdrawal order may be revoked and disposal effected under public land laws.
5. Can the Reservation be transferred to the National
Park Service? If so, under what authority and condition?
The Park Service has not recently renewed its request for this land,
and as long as the 1893 order is still in effect, we do not wish to un-
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dertake a consideration of whether the direction over these lands can
be transferred to the National Park Service.
EDMUND T. FRITZ,
Deputy Solicitor.

APPEAL OF AAA CONSTRUCTION COMPANY
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Contracts: Changed: Conditions-Contracts: Changes and Extras-Contracts: Substantial Evidence-Rules of Practice: Evidence
When the contractor has not met the burden imposed on it of establishing by
substantial evidence the validity and amounts of its claims based on the
"changed conditions" or "extras" provisions of the contract, an appeal from
adverse decisions of the contracting officer mIust be denied. Specifically, the
contractor has the burden of proving that the contracting officer was wrong
in concluding that a proper site investigation would have enabled a reasonably prudent and experienced contractor to have anticipated the conditions
encountered. Ordinarily, statements in claim letters are not sufficient proof'
of essential facts which are disputed.

Contracts: Damages: Liquidated Damages-Contracts: Unforeseeable Causes
When from the reported circumstances in documents in the appeal file, it may

be inferred that two hurricanes, each of which lasted approximately one
day, caused difficulties that delayed the work by approximately 2 days in the
aggregate, such delay was excusable and the contractor is entitled to an
extension of the time for performance of 2 days.

Contracts: Suspension and Termination
When a contractor breaches a contractual guaranty, by failing to remedy
faulty materials or workmanship within 1 year following the Government's

acceptance of the work, the contracting officer, under the standard form
of Government construction contract, is entitled to terminate the contractor's right to proceed, to have the necessary repairs made, and to assess their
cost against the contractor.
final

BOARD OF CONTRACT APPEALS

This is a timely appeal from the findings of fact and decision of the
contracting officer under Contract No. 14-19-008-2256, dated August
2, 1954 (Invitation No. FW5-1974), with the Fish and Wildlife
Service.;
In its notice of appeal dated September 2, 1955; the contractor
stated that "no useful purpose will be served in attempting at this
time to set forth a detailed explanation of our position." It also
stated, in connection with the claim for furnishing of treated paper
under structures, that "we reserve the right to confront these representatives [referring to those in charge of the project] in an open
The findings are undated, but were sent to the contractor by the contracting fficer with
-a covering letter dated September 2, 1955.
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hearing for determining-this matter," and in connection with the
claim for an extension of time, that "we are fully prepared to defend
our position in this matter." By letter dated November 13, 1956, to
the contractor (a copy of which was sent to the attorney who had
handled the claims before the contracting officer), the Board asked
that two suggested hearing dates be given to the Board and that. if
the contractor did not wish "a hearing for the presentation of evidence or oral argument, the Board, will determine the appeal on the
basis of the appeal file." Neither the contractor nor the attorney
responded to this letter, and no additional documentary evidence has
been submitted in support of any of the claims. The appeal will,.
therefore, be decided on the record.
The contract was on U. S. Standard Form 23 (Revised March
1953):, and incorporated the General Provisions of U. S. Standard
Form 23A (March 1953). It provided for the construction, including excavation, of reinforced concrete fish raceways, together with
appurtenant road work and an asbestos cement pipeline for supplying
water to the raceways, at the United States Fish Cultural Station,
North Attleboro, Massachusetts. The consideration stated in the
contract for the work specified was $20,125.
The contract required the contractor to start the work within 10
.calendar days after date of receipt of notice to proceed and to complete the work within 120 calendar days after receipt of notice to
proceed. The contractor acknowledged receipt of notice to proceed
on August 20; 1954. Thus the date for the completion of the work
under the contract became December 18, 1954.. The work appears to:
have been completed by December 17, 1954, but it proved impracticable to test the pipeline under operating pressure at that time, and
the work 'was suspended from December 17, 1954, until February 9,
1955, pursuant to a provision of Section 20 of the General Conditions of the specifications. On February 9, 1955, inspection of the
work under the contract was made; a leak was discovered in the
pipeline; this was repaired by the contractor; a second leak was
then found; this was likewise repaired; further operational tests were
made on February 14, 1955; and at that time the pipeline was found
satisfactory. Therefore, the work was accepted as meeting all contractual requirements as of the latter date, which was 5 days after
the expiration' of the time allowed by the contract for performing the
job.

In the decision appealed from, the contracting officer denied four
claims for additional compensation, and one for an extension of time,
which had been previously presented by the contractor. The amounts
involved total $3,542. Each claim will be discussed in the order of
its consideration by the contracting officer.
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atentSoil Conditions

This claim, which totals $1,400, is based on. the theory that in
excavating for the pipeline the contractor encountered latent physical
conditions of so unusual a nature as toonstitute "changed conditions"
under clause 4 of the General Provisions of the contract. The claim:
is itemized, as follows: .
55 c. . of stone- at $5.00 per c. y…_______ _$275.00
_ _165.00
55 c. y. extra trenching at $3.00 per c.y_…_
6000 f. b.
of.sheathing -

960. 00

The contractor, by an undated letter (received November 17, 1954).
addressed to the Regional Director of the Fish. and Wildlife Service
at Boston, Massachusetts, who -was the authorized representative of
the contracting officer, stated that it was impossible to set the pipe
upon a firm base with materials on .the site, because a boiling condition
was encountered and a spongy bottom was found, and that the stone,

extra trenching, and sheathing were- needed to overcome these conditions. Under date of March 29, 1955, the contractor stated that
after completing the' excavation work to the elevation shown on the
plans, it found soil conditions not contemplated by the parties which'
were sometimes in the nature of guicksand, and 'which required the:
additional work and materials covered by this claim. The findings
of fact state that the conditions mentioned in the two letters of the

contractor were observed by the Government'engineer.
The contracting officer found that a cursory observation. of the
work area 'would have disclosed even to an .inexperienced contractor.
that the water table was high at the job site, that the work area was
bisected by a brook, and that parts of the area were so marshy that
surface water was' present at all times. 'The exact nature of the subsoil conditions' and the extent of their variation from what. was ob-.
servable: at the; surface or foreseeable from observation of surface
conditions are impossible to ascertain from the record before the
Board. The record is too vague: as to what the site was and what

was capable of being seen and learned' through a site investigation
for the Board to determine that the contractor.'encountered subsurface conditions which were materially, worse than those inferable
from the surface conditions and from the contract drawings. The
contractor has the burden of proving that a "changed condition" did
exist, and that the findings of fact of the contracting officer to the
contrary are erroneous. Mere assertion of the existence of such con-,

ditions does not constitute evidence thereof and' the record is insufficient to enable the Board to say that the contracting officer was wrong
in concluding that a proper site investigation would have enabled
a reasonably prudent and experienced contractor to have anticipated
conditions such as were actually encountered. This claim, therefore,'
must be denied for want of proof.
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Frnishingof Paper Under Strutures
Fu2.
This claim, in theiaE ount. of. $90, is to cover the. cost of placing
4,500 square feet of treated paper under the. raceway structures. This
paper was placed in order to prevent the spring and surface water
encountered in. the area from erupting through the, newly-laid concrete. The contractor contends that the use of the treated paper
was required by verbal orders of Government personnel, but the
contracting officer determined otherwise. He found that when. the
contractor complained to the Government inspector that water was
causing difficulties in pouring cement, the inspector informed the.
contractor. that the method employed by' other. contractors to control
such flows was to place treated paper under the structures, but did
not order the contractor to use treated paper, and that when the
contractor mentioned this matter to the Government engineer, the
latter stated that the paper was not a requirement of the contract
and that the contractor's election to make; use of it would be at its
own responsibility and 'expense.
In the absence'of any showing that the contracting, officer erred in
finding that no order to use treated paper was given the.contractor,
this claim must also be denied for want of proof.
3. RoAD Fi

i

:

-

This claim is in the total amount of $1,112.00, itemized as follows:
Road fill 550 c. y. at 8O¢ per c. y ---- -$440.
…
'
Hauling outside of 1000 ft. limit
____
Transcalator at $80.00 per day
---…-

…

00'
432.00
240. 00

Part of the, claim. is based on the assertion that Government person-nel required the contractor to obtain road fill from sources other than
the Government-owned area mentioned in section IV of the Technical
Specifications. The. pertinent provisions of that section are. as
follows:
There is available in the pond area, south of Mansfield road, adequate solid
fill which the contractor may use, or, if he prefers, he may supply same. Fill
material, if supplied by the contractor, shall be equal, or better than the material from the Government pit which will be considered adequate in quality
for the road surfacing.

The contracting officer found that of the 550 cubic yards of road fill
listed in the contractor's claim, approximately' 150 cubic yards were
taken from the Government pit for use on the road area and approximately 400 cubic yards were used by the contractor in building, for
its own convenience, a road to the job site and footings for its equipment. He also found that "at no time was the material located at the
Government pit rejected by Government personnel," and that to the
extent fill was obtained from sources other than the. Government
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pit, it was because the contractor voluntarily chose to do so pursuant
to the option allowed it by section IV.
This part of the claim must be rejected because there is no substantial evidence in the record to establish that these findings are
erroneous.
The remainder of the claim is based on the assertion that Govern-.
ment personnel required the contractor to dispose of debris from the
clearing of the work site, or other contract operations, in ways. that
.were not compatible with the terms of the contract. Since the contractor complains that it was required to move material for more
than a thousands feet, it would seem that it considers the governing
provision to have been section III of the Technical Specifications
which, in pertinent part, reads as follows:
Excavated materials in excess of that needed for grading shall be disposed
of by the contractor on the hatchery grounds, at waste areas selected by the
Hatchery Superintendent, but not more than one thousand feet (1,000')
measured in a straight line from the point of excavation.:

The contracting officer seems to take the position, on the other hand,
that the governing provision was section XV of the Technical Specifications, reading as follows:
Upon completion of the construction, all equipment and excess mate.rial shall be removed from the job site.

For the purposes of this appeal it is unnecessary to determine
whether the debris in question, which appears to -have consisted chiefly
of logs, trees, brush and stumps, constituted "excavated materials"
within the meaning of section III or "excess material" within the
meaning of section XV. In no event would the contractor be entitled
to be compensated for work done by it in excess of the contract requirements without establishing that such work was authorized, ordered,
or necessitated by some instruction or act of an authorized representative of the Government. This is not here shown to have been
the case.
The contracting officer did find that Government personnel instructed the contractor not to dump stumps on the quarters area of
the fish cultural station, and also instructed the contractor to remove
trees and brush that it had previously pushed over to the edge of the
work area. While these instructions may have been predicated on
the view that section XV was the controlling provision of the contract, they are on their face also consistent with the view that section III was the controlling provision, since that section did not
sanction the dumping of "excavated materials" anywhere the contractor might choose within 1,000 feet of the point of excavation,
but only "at waste areas selected by the Hatchery Superintendent"
within such ,000 feet. Even if things such as stumps or brush were
to be considered as outside the scope of both of these sections, there
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is' nothing in-the contract that would giv the contractor the unqualified right to leave them at locations where they might incommode
the station operations.
The contractor contends, indeed, that it was ordered by the Hatchery Superintendent, or other Government personnel, to remove some
or all of the material in question entirely off the hatchery grounds
and to dump it, either wholly or in part, at a location 7 miles distant.
These contentions, however, are not supported by any substantial
evidence in the record, and, therefore, the claim based upon them
must likewise be rejected.
4. Revwval of Trees
This is a claim for extra work in the amount of $840 for the removal of 12 trees, said to be approximately 18 inches in diameter, at
a cost of $70 per tree, which work was allegedly ordered by the Government inspector because the trees had been felled by hurricanes.
The contracting officer specifically found that "there were no such
number of trees nor were there any such dimensions." It is, moreover, evident from his comments that he was of the view that the only
trees removed were those which needed to be removed in order for
the contractor to perform its obligation of clearing the work area.
As the contractor has adduced no proof in support of its contrary
contentions, this claim must also fail.
5. Exrtenson of Time
This claim is for an extension of 5 days because of time allegedly
lost in the performance of the work due to the 1954 hurricanes known
as Carol and Edna. The contractor, as has been seen, was 5 days
late in completing the work, and for this delay has been assessed
liquidated damages at the rate of $20 a day, or a total of $100, in
accordance with section 27 of the General Conditions and paragraph
5 of the Special Conditions. Clause 5 (c) of the General Provisions
provided that any delay to be excusable must have been "due to unforeseeable causes beyond the control and without the fault or negligence of the contractor."
The contracting officer found that there was no indication that any
time had been lost by the contractor because of hurricanes Carol and
Edna. He appears to have reached this conclusion on the ground
that actual construction work did not begin until the day after hurricane Carol occurred, and that the clearing: of trees from the work
area had been completed' when hurricane -Edna occurred. This reasoning is not particularly convincing. Carol might have created debris
which made the task of clearing the work area more time-consuming
than it otherwise would have been, and Edna might have damaged
wo'a already performed. or put obstacles in the way of work yet to
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be done. But these are mere possibilities,, and the burden of proving
them is upon the contractor.

The Board has scrutinized the documents contained in the appeal
file for the purpose of ascertaining whether they indicate that any
part of the days' delay in completing the work was caused by either
of the hurricanes or by the effects thereof. From the reported circumstances it may fairly be inferred that the two storms, each of
which was of approximately 1 day's duration, caused difficulties that
put the work back by approximately 2 days in the aggregate, and entitle the contractor to a corresponding extension of time. Granting of this extension will necessitate a reduction of $40 in the amount
assessed as liquidated damages. The remainder of the claim for an
extension of time must fail for want of proof.
6. Drain Repairs

:

In the decision appealed from, the contracting officer not only denied
the five claims asserted by the contractor, but also found that there
should be deducted from the payments otherwise due the contractors
the sum of $760.39 to cover costs incurred by the Government in repairing a transverse drain that formed part of the raceway structures.
The contractor in its appeal letter expressly commented upon each
of the five: claims it had asserted, but made no specific mention of
the repair costs thus assessed against it. The letter, however, stated
that the contractor did not consider the decision to constitute a factual
finding within the meaning of the contract, and that the contractor
was not attempting to set forth a detailed explanation of its position
in the letter, but, instead, was merely making some observations on
the items under controversy. While the letter. is .ambiguous, the
Board believes that a letter of appeal in an administrative proceeding of this kind should be construed broadly in order to make possible
an equitable determination of the questions on which the parties are
in dispute. Department Counsel, in stating the Government's position, has interpreted the appeal as comprehending the. dispute concerning the assessment against the contractor of the costs of the
repair job, and the Board comes to the same conclusion.
During the arly part of May 1955, or, in other words, approximately 3 months after the final acceptance of the work, Government
personnelcdiscovered what they. considered to be defects in the floor
of the transverse drain at the lower end of the raceway structures.
The conditions discovered were brought to the attention of the contractor and he was 'requested, both orally and in writing, to remedy
them.2 The contractor declined, however, to do this work, except
on a reimbursable basis, because it considered .that the defects were
Tie written request was contained in a letter from the Regiona] Director dated June 17,
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not due to any faulty construction on its part.3 Thereafter, on June
28, 1955, the contracting officer notified the contractor by registered
mail, with a request for a return receipt, that pursuant to the General
Provisions of the contract, its right 'to proceed ullder the contract
was terminated and that the "Government will take over andprosecute
this work to completion and will bill you and your surety for the
cost thereof." The repairs were thereupon made by Government
employees.
With respect to the existence of deficiencies in the drain, the contracting officer, in his decision, found that.:
x Under date of May 10, 1955, Government personnel, while working the
raceway, reported a leak caused by faulty construction. Later investigation
disclosed that the workmanship and materials in. the floor of the transverse
drain at the end of the raceways was not in accordance with the specifications.
The concrete was not of the required thickness in spots and was of such poor
quality that it crumbled, broke or fell.
Sections of the concrete foor was
washed out and completely disappeared. Approximately 80% of the loor
had failed at the time repairs were instituted.
i

He also ound that' the cost incurred by the Government in correcting the deficiencies was $760.39.
The appeal file contains accounts of the discovery and repair of the
leak, prepared at the time of these events by the Government personnel on the job, that corroborate the foregoing findings. Included in
it is a memorandum from the Superintendent of the Fish. Cultural
Station to the Regional Director, dated May 10, 1955, which, in addition to explaining the: faulty condition: of the drain, gives a reason
why this condition was not earlier discovered.. This reason was that
previously the foot of the raceways had 'been closed by damboards,
with dirt piled against them, and that when, in the course of operating the raceways, these obstructions were removed, the leak was
revealed.
The contractor's assertion that the drain was properly constructed
in conformity with the specifications. is, on the other hand, entirely
unsupported.
In. this state of the record, it seems obvious that 'the contracting
officer's assessment and deduction of repair costs in the: amount of
$760.39 must be affirmed. The defects in the drain were discovered
within 1 year after acceptance of the work. Therefore, they are
covered by section XVI of the Technical Specifications, which provides as follows:
''Neither the final certificate nor payment nor any provision in the Contract
Documents shall relieve the Contractor of responsibility for faulty materials
3The contractor's letter dated June 20, 1955, in reply to the Regional Director's letter
of June 17, 1955, stated that "* * e there was no deficiency in the construction of the
drain. All work was carried out according to the specifications drawn up by your own
engineers. * ¢
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.or workmanship and, unless otherwise specified, he shall upon notification
immediately remedy any defects due thereto and pay for any damage to other
work resulting therefrom, which shall appear within a period of one year
following acceptance by the Government..

When the contractor failed to remedy the defects in the drain,
afternotification to do so, it breached the foregoing guaranty. Upon
such breach, the contracting officer was entitled to terminate the
contractor's right to proceed, to have the necessary repairs made, and
to assess their cost against the contractor, by virtue of sections 5 (a)
and 9 (a) of the General Provisions of the contract.
It follows that the appeal from the deduction of the repair costs
must be denied.
With the, one exception previously mentioned in connection with
the claim for an extension of time, all the claims of the contractor
must fail because it has not met the burden imposed on it of establishing the validity and amounts of its claims by substantial evidence.
Ordinarily, mere statements in claim letters are not sufficient proof of
essential facts which are disputed.4 Moreover, the contractor declined the opportunity to: present evidence at a proposed hearing
before the Board.
CONCLUSION

Therefore, pursuant to the authority delegated to the Board of

Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended; 19 F. R. 9428), the contracting officer is directed to issue an appropriate order extending the time for performance of the contract by 2 calendar days, and the decision of the
contracting officer denying the claims of the contractor, as modified
by the foregoing direction, is affirmed.
THEODORE H. HAAS,

Chairman.

We concur:
WILLIAM SEAGL, ileMber.
HERBERT J. SLAuGITER, Memrbe.r.
4
La Societe Nationale De Contruction v. United States, 149 P. Sipp. 335, 339 (Ct. Cl.
1957); Zinsco Electrical Products, IBCA-104 (June 3, 1957) Pappft Construction Company, Eng. C&A No. 1120 (September 23, 1957); Precision Scientific Comipany, ASBCA
No. 2804 (September 15,1955).
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Contracts: Damages' t lquidated Damages-Contracts: Unforeseeable Causes
Failure by a contractor to prosecute the contract work with the efficiency
and expedition required for its completion within the contract time does
not, in and of itself, disentitle the contractor to extensions of time for such
parts of the ultimate delay in completion as are attributable to events, such
as acts of the Government or strikes, that are excusable under the terms of
the contract.

Contracts:: Contracting Officer-Contracts: Unforeseeable Causes
Under the "disputes" clause of the standard-form Government construction
contracts, the contracting officer has the responsibility of apprising the
contractor of the basis for his decision, and under the "delays-damages"
clause, he has the further responsibility of making findings of fact with
respect to the circumstances and extent of alleged excusable causes of
delay.

Contracts: Acts of Government-Contracts: Unforeseeable' Causes
The presence in a contract of specifications that necessitate reference to the
catalogs of various deaIlers in order to identify the types, styles and sies
of required articles constitutes: an excusable cause of delay if the specifications are, ambiguous, by reason of such] circumstances as the- use by a
named dealer 0t the same number to designate different articles in different
catalogs, but not if the specifications are unambiguous.
Contracts: Acts of-Government-Contracts: Unforeseeable Causes The issuance by authorized Government personnel of: instructions or requests
that progress of the contract work be held up while consideration is being
* given to the advisability of making changes in the specifications constitutes
an excusable cause of delay.

Contracts: Interpretation-Contracts: Release
: Acceptance by a contractor of a change order which stipulates that no increase in the contract performance time will be allowed "on account of the
performance" of the work described in the order does not bar the allowance
of an extension of time on account- of delays caused by the action of the
Government in holding up the job while the advisability of ordering such
a change was being considered.

Contracts:Acts of Government-Contracts: Unforeseeable Causes
Delays in the completion of a building caused by the issuance of Government
purchase orders that necessitate deferment of completion of the building
until the articles specified in the orders can be procured and installed are
*excusable..,
BOARD; OP CONTRACT APPEALS .

Chas. I. Cunninghm Company of, Oakdale, California has filed
.a timely noti ceof appeal, datedNovember 7, 1955, from a decision
451755-58

Sion

450

DECISIONS O

THE DEPARTMENT OF THE

TERIOR [64 i::D.

of the Acting Regional Director of the Fish and Wildlife Service at
Portland, Oregon, dated October 7 1955, in which the Acting Regional
Director denied a request of appellant for an extension of time and
cancellation of liquidateddamages.?.. Neither party has .requested a
hearing and, therefore, the appeal will be decided on the basis of
the recerd.1 '
The dispute arises under a contract with the Fish and Wildlife Service for the construction of a concrete block residence at Colusa National
Wildlife Refuge,'Colusa, California, for a consideration of. $14,500.
The contract is on Standard Form 23 (Revised March 1953), incorporates the General Provisions of Standard Form 23A :'(March
1953), and is dated October 19, 1954.2
The contract provided that the work should be commenced within
10 calendar days from the date of receipt of .the notice to proceed and
should be completed within 120 calendar days from that date. The
notice to proceed was received by appellant on January 20, 1955, and
the completion date thereby became May 20, 1955.. Extensions of time
aggregating 15 days were allowed by suspension of work and change
orders, thereby deferring the completion date to June 4, 1955. The
work, however, was not accepted as complete until 53, days later, that
is, on July 27, 1955.' Under the terms of the contract, appellant was
chargeable with 'liquidateddamages, at the rate of $20 per- day;' for
each of these 53 days,' unless the delay in completion was excusabl.3
By a letter dated August 12,-1955, appellant requested that it be: allowed an additional extension of time in the amount of at least 66 days,
and that no liquidated damages be assessed against it for failure to
complete the work on time.: This request was denied by the Acting
Regional Director in the decision that forms the subject of this appeal.
In it he ruled that there was nothing of record which would indicate
that the contractor was entitled~ to an extension of time, and that
liquidated damages were assessable for the' full 53' days of delay, or a
total of $1,060.
The decision is, entitled "Findings of Fact," but, in the main, is a
statement of conclusions, rather than of the. facts from 'which the con"the Eoard; by a:ietter of February 11
957,-informed counsel for appellant that the
appeal would be decided on the basis of the existing record unless the Board was advised
that appellant desired to: substantiate the appeal. No response to this: letter has been
received.
i
S he officer who executed the contract was the Chief, Branch of Finance and Procurement, Fish and Wildlife Service. The contracting officer, shortly after executing the contract, designated the Regional Director, Fish and Wildlife Service, Portland, Oregon, as
his duly authorized representative. Pursuant 'to this designation the actual administration of the contract was handled by the Regional Director, together with his subordinates,
and the decision appealed from was rendered by the Acting Regional Director in the capacity of authorized representative of the contracting officer.
Clause 5 of the Generai Provisions; section 26 of the General Conditions; section
of the Special Conditions.
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clusions were drawn. Relief appears to have been denied primarily
on the grounds, that the. Contractor did not diligently pursue work
on this contract," and that "lack of planning by the Contractor occasioned many of the delays encountered.". The only circumstances cited
in support of these findings are that, according to the inspector's log,
no: work was perfprmed at; the construction site, on 91 days out of the
178 which elapsed between January 31, thedate when the suspension of
work was lifted, and July 27, the date when the job was accepted as
complete; .that, according to the. log, work was performed at the site
on only one day during the.period from April 1 to May; 15; and that,
according to the inspections made by the Regional Engineer, "very
'little work" was..accomplished between iMarch 30 and May 25. These
statistics, however, are as consistent with the view that appellant was
delayed by circumstances for which it was not responsible as they are
with the view that appellant was delayed by its ownwant of diligence;
or lack of planning..
The truly crucial issue is what was. the reason why appellant did
not work at the times mentioned by the inspector and the Regional
Engineer. Was it because the construction of the residence had. progressed to a stage where no further work of consequence could be done
until a cause of delay for which appellant was not responsible had been
removed? Or was it because of some inexcusable occurrence? The
statistics cited .in the decision point up the significance of this issue;
they do not give the answers
.

jIt is alsoworthy of note that some of the principal grounds advanced
by appellant as a basis for the requested extension of time are nowhere
examined, weighed, or refuted in the decision. . While in part this may
have been because not all of the' grounds were fully. and clearly explained in appellant's letter.of Augusti, 1955, nevertheless some that
were there explicity asserted, such as a teamsters' strike, are not even
mentioned in the decision. Thus, it could be questioned whether all
of the claimed causes of delay were considered and evaluated by the
Acting Regional Director.
It is well settled that the failure of a contractor to prosecute the
contract work with the efficiency and expedition requisite for its completion within the time specified by the contract does not' in and of
itself, disentitle the contractor to extensions of time for such parts of
the ultimate delay in completion as are attributable to events that are
themselves excusable, as defined in clause' 5 (c) of te General Provisions of the standard-form- Government construction contract here
The 91 days listed by' the inspector as days on which no work was done include 44
Saturdays or Sundays and one'holiday.
'
-
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involved. Where a contractor finishes late partly because of a cause
'that is excusable under this provision and partly because of a cause
that is not, it is the duty of the contracting officer to make, if at all
feasible, a fair apportionment of the extent to which completion of the
job was delayed by each of the two causes; and to grant an extension of
time cohmiihexsurate with his determinatlion of the extent to which
the failure to finish on time was attributable to the excusable one.
Accordingly, if an event that would constitute an excusable cause
.,of delay in fact occurs, and if that event in fact delays the progress
*of the work as a whole, the contractor is entitled to an extension of
time for so much of the ultimate delay in completion as was the result
or consequence of that event, notwithstanding that the progress of
'the work may also have been slowed down or halted by a want of
diligence, lack of planning, or some other inexcusable omission on the
part of the contractor.6
It is also well settled that under the "disputes" provisions of clause
6 of the standard form contracts, the contracting officer has the responsibility of apprising the contractor of the basis for his decision,
and that under the extension of time provisions of clause , the contracting officer has the further responsibility of making findings'of
'fact with respect to the circumstances and extent of alleged excusable
causes of elUy.7;
Measured Against the principles of law outlined in the two pceding paragraphs, the decision appealed from appears to be an inadequate determination of the matters in dispute. In the circumstances
here involved, the issues of fact presented by the appeal cannot now
Clause 5. (c) reads as follows
" (c) The right of the Contractor to proceed shall not be terminated, as provided
in paragraph (a) hereof, nor the Contractor charged with liquidated or actual
damages, as provided in paragraph (b) hereof because of any delays in the completion of the work due to unforeseeable causes beyond the control and without
the fault or negligence of the Contractor, including, but not restricted to, acts of
God, or of the public enemy, acts of the Government, in either its sovereign or
contractual capacity, acts of another contractor in the performance of a con-

tract-with the-overumentfiresfoods; epidemics, qutrantine rstrictions>,strikes,
freight embargoes, and unusually severe weather, or delays of subcontractors or
suppliers due to such causes: Provided, That the Contractor shall within 10
days from the beginning of any such delay, unless the Contracting Officer shall
grant a further period of time prior to the date of final settlement of the contract,
notify the Contracting Offcer in writing of the causes of delay.
The Contracting
Officer shall ascertain the facts and the extent of the delay and extend the time
for completing the work when in his judgment the findings of fact justify such
an extension, and his findings of fact thereon shall be final and conclusive on the
parties hereto, subject only to appeal as provided in Clause 6 hereof."
8 Robinson V. United States, 261 U.
S. 486 (1928) ; Sun Shipbuilding Co. v. United
States, 76 Ct. Cl. 154, 173-74, 184-88 (1932) ; Peter Kieicit Sons' Co., 34 Comp. Gen.
*280 (1954); Barnard-CurtisaV Co., 8 Comp. Gen. 530 (1929); Central Wrecking. Corp.,
64 I. D. 145, 1569-161 (1957).
;
Allied Contractors, Inc. v.
niited States, 129 Ct. CL. 400, 406-07 (1954)
Peloron
Products, Inc. v. United States, 126 Ct. Cl. 816, 825-26 (1953); Kilgore v. United States,
121 Ct. Cl. 340, 371-72 (1952); Climatic Rainwoear Company, Inc. v. United States, 115

Ct Cl. 520, 558-60 (1950).
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be considered by the Board on their merits, and the appeal file must
be remanded to the contracting officer for the making of new findings
of fact.

There remains, however, the further question of whether the allegations in the notice of appeal state grounds on which an extension
of time could be allowed, should the contracting officer find appellant's
contentions to be a correct statement of the facts.8 These allegations
can be summarized by saying that appellant claims its work was delayed in four respects by acts of the Government, and in a fifth by a
strike. The legal excusability of each of these five asserted causes of
delay will be examined below.
The first alleged ground for an extension is that the specifications.
relating to various key items of material for the residence were written,
in a way that made it necessary for appellant to obtain and consult the
catalogs of certain eastern manufacturers and suppliers, some of whom
had no outlets west of the Mississippi, in order to identify the type,
style and size of such articles or of acceptable substitutes therefor9
These portions of the allegations do not comprehend the essentials
of an excusable cause of delay within the meaning of clause 5 (c). The
specifications for a number of items of material which the contract required appellant to procure and install were written in terms of
particular products of particular dealers. These items were designated
in the specifications by the name of the dealer, followed by either a catalog number, a brand name, or some other data for identifying the:
product. Section 27 of the specifications listed all of the dealers whose
products were so mentioned and either gave their addresses, three of
which were in the eastern part of the. country, or statedjthat they had
local representatives. In short, it was readily apparent on the face of
the specifications that the successful bidder, in order to perform its obligations under the contract, would need to do precisely what appellant
claims it did, that is, obtain and consult the catalogs of a number of
manufacturers or suppliers, including certain eastern firms without
local outlets. This. need thus was a circumstance which appellant
should have anticipated, and taken into account when submitting its
bid, and is not a circumstance that could be considered as "unforeseeable" or "beyond the control" of appellant within the meaning of
clause 5 (c).
There is, therefore, no need for. further consideration by, the coniti.actingoicer of this ground.for an extensiom
8The grounds stated In the notice of appeal are chiefly a reiteration and amplification
of grounds stated in appellant'sletter of August 12, 955.
9 This ground is set out in paragraph 3 of the notice of appeal, but is more fully ex-,
plained in the August 12 letter.
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II
The next ground for an extension is that certain of the dealers named
in the specifications had both eastern and western catalogs, which
differed in their numbering systems, and that a promise to furnish
copies of the catalogs actually used in drawing up the specifications,
made by the Regional Engineer "at the-inception of the contract,? was
not fully or timely performed."0
Delays caused by events of the nature of some of those asserted in
this group of allegations would be excusable. If it be the fact that
a particular catalog number given in the specifications after the name
of a particular dealer was used by that dealer to designate one article
in an eastern catalog and another article in a western catalog, or if it be
the fact that there was some other'ambiguity in the trade references
given in the specifications, then delays caused'by these defects in the
specifications would be excusable, subject, of course, to the provisions
of the contract relating to the resolution of ambiguities, such as clause
2 of the General Provisions.1 The allegations to the effect that the
problem of the catalog numbers was "at the inception of the contract"
taken up with the Regional Engineer, who had been designated by the
Regional Director, as the engineer in charge of the contract work,
would, if true, indicate that relief need not be withheld because of the
'ambiguities provisions. On the other hand, if the specifications were
unambiguous, a failure by the Regional Engineer to carry out a gratuitous promise to provide catalogs would not be an excusable cause of
delay, since he had no authority to shift this responsibility from
appellant to the Government.
From the inspector's log, which forms part of the appeal file, it
appears that as of March 22, 1955, the structure of the residence was
largely complete. During the next 2 months little progress was- had,
work being performed only on a few scattered days. It was not
until after May 26, when regular work was resumed, that most, if not
all, of the items of material designated by trade references in the
specifications, such as plumbing and electrical fixtures and interior
cabinets and finishings, were installed. Log entries recording the
delivery of these items at the' construction site begin on May 18 and
recur periodically through July 20, the day preceding the one on
which appellant reported the work as complete. These circumstances,
if accurately related in the log, pose the question, to which the de_:
10This ground is set out in paragraphs 4, 5, 10, and' 11 of the notice of appeal.

11The pertinent portions of clause 2 read as follows: "In any case of discrepancy either
In the figures, in the drawings, or in the specifications, the, matter shall be promptly submitted to the Contracting Officer, who shall promptly make a determination in writing.
Any adjustment by the Contractor without this determination shall, be at his own risk
and expense."
Generally similar requirements appear in sections 2 and 16 of the General
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cision appealed from gives no answer, whether the loss of time between
March 22 and May 26 was due, in whole or in part to inability of the
contractor to make arrangements for obtaining certain of'the trade
name items because of unresolved ambiguities in the: specifications, or,
on the contrary, was due to concentration on more profitable. jbs,
unwillingness to comply with authorized instructions, or some other
conduct of appellant that would not be excusable.

This ground for an extension, accordingly, should receive further
consideration by the contracting offier.
l:.
If:
-i

I

X

:'

The third ground for an extension is that construction of.the concrete block portions. of the residence was delayed because of the
slowness of the Government in approving, through the issuance of
2
Change Order No. 2, the use of, lightweight concrete blocks.
The appeal file indicates that at least as early as, January 31, 1955,
steps were initiated for a: change in specifications that would admit
of the residence being constructed of type one lightweight concrete
blocks instead of the type 16 blocks specified by. the contract." On
February 2, the Director of the Fish and Wildlife Service sent the
Regional Director a teletype which stated:
This office agreeable to lightweight block if properly sealed to prevent moisture
penetration. If lightweight block less expensive than type specified credit must
be taken.

On March 21 the Regional Director issued Change Order No. 2 which,
among other things, directed appellant to furnish and install type one
concrete blocks in lieu of type 16 blocks. The order expressly stated
that no change in the contract -price or in the contract performance
time would be allowed on account of this substitution. The changes
specified in. the order and "all conditions relatingthereto" were
accepted in writing by appellant, under date of March 24, 1955. Vhy
more than 6 weeks elapsed between the date of the Director's teletype
and that of the change order is nowhere explained in the record.
Where. a contractor, in response to instructions or requests-of authorized . Government personnel, holds up the p rogress. of the job
while consideration, is being-given to the advisability of naking
changes in the specifications, the delay so brought about is clearly
excusable. In the circumstances .of the present case, the Director's
teletype would amount to such an instruction. or request, irrespective
of whether the proposal for the substitution of lightweight blocks
2

' -This ground is set out in paragraphs 6, 7, 8, 13, and 14 of th& notice of appeal.
:'? Section 12 of the specifications stated that the conlcrete blocks should be type lb,..an
expression which seems to have been understood by all concerned as a misprint for type 15.
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originated with appellant or with the Fish and Wildlife Service, provided, of course, the tenor of the teletype was made known to appelJ
lant. The Director having approved the idea of 'using type one
blocks, it would hardly have been reasonable for appellant to have
nevertheless gone ahead with type 16 blocks, but neither would it
have been prudent for appellant to have, used type one blocks until
the problems of moisture penetration and expense referred to in the
teletype had been definitely resolved. Thus, if appellant did defer
ordering concrete blocks, or did defer laying blocks that' it had on
hand, while awaiting further Government action on the substitution
proposal, the delay, if any, so brought about would be excusable.
Allowance of an extension of time commensurate with such a delay
would not be precluded by appellant's acceptance of Change Order
No. 2. The statement in that order that "No change in contract performance time will be allowed on account of the performance of this
work" bars the allowance of any extension of time on account of delays
caused by the substitution of type one blocks for tylpe 16 blocks. It
would not, however, bar the allowance of an extension of time on account of delays caused 'by action of the Government in holding up the
work while it was considering whether or not to order this substitution.14 The words "on account of the performance of this work" are:
not apt to cover delays that preceded performance, and the record con-1
tains no indication that the parties understood them as including such
delays.i
According to the inspector's log, actual laying of the concrete blocks
in the walls and gable of the residence was begun on February 21
and 'completed on March 1. If this be correct,- it would be hard to
see how any days'subsequently lost ould be attributed to the problem
of the concrete blocks, notwithstanding the failure to issue Change
Order No. 2 until March 21.' On the other hand, the log also reveals
that by February 10 construction had progressed to a point where
the blocks could have been laid, and that during the 10'days which
i-lterve nec-betwee'n-that' date and February 21-no work'at all was
done at the site. If this be correct, it would pose the problem, which
the decision appealed from does not answer, whether these' 10 days
were lost because of delay by the Government in resolving the questions
left open by the Director's teletype of February 2, or Were lost by ireason of some other, and inexcusable, cause.
In view of the matters mentioned above, this ground for an extension
should receive further consideration by the contracting officer.
14See J. A. Ross &Co. v. United States, 126 Ct. Ci. 323, 332 (1953) J. A. Mo2eilZ-Cof. Irwin & Leighton v. United States,
pany, n., ASBCA No. 116 (May 23, 1952).
i04 Ct. ci. 84, 108-110 (1945) Seeds &Derhant v. inted States, 92 Ct. Ci. 97, 108-112
(1940), -
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'The next ground for an extension is that'Chang Order No. 4,' together With several purchase ordersisued by the Gvernment, also
causeddelay in finishing the job.15
Change Order No. 4 dated' July 18, 1955, made three alterations-in
the specifications, none of which appear. to have involved aiditions
to the work. with respect to two of the alterations, the order stated
that no change in the contract price would be allowed, and with repect to the third, it reduced the contract price by $35. 'The order also
prhvided, ii the same phraseology as did Change Order No. 2 that no
change in the contract performance time would be allowed, and it was
accepted by appellant on July 20, 1955, in the same terms 'as was
Change Order No. 2. Thus, what has been said, under heading III,
with respect to the effect of that order would be equallyv applicable to
Change Order No. 4. Claims for time lost in'the performance of the
work described in the order would be barred, but not claims for time
lost in response to instructions or requests of authorized Government
personnel that the work be-held up while the matter of issuing a change
order was being studied.;
The record contains no information as to the wording of the purchase orders mentioned in the notice of appeal, or as to the circumstances in which they were issued. Appellant seems to allege that the
carrying out of the purchase orders, or of related Government instructions or requests, necessarily entailed delays in the performance
of the work required by the construction contract itself. in that various
parts of such Worko ould not be done until the articles covered by pendmg or approved purchase orders had been obtained and installed with
the result that appellant's work schedules were upset.
The acts of authorized Government personnel in issuing a purchase
order or in giving related instructions or requests would constitute
facts of the Government" within the meaning of clause 5 (c) of the
General Provisiohs. Such acts would afford a basis for the allowance
bf an extension of time if, in fact, they were complied with by
appellant and' if, in fact, the progress of the contra&t work as a whole
was thereby necessarily slowed down or halted, unless otherwise provided in the orders themselves.
The;:alleged delays connected with Change Order No. 4 and the
purchase orders should, therefore, receive further consideration by
the contracting officer.
5

' This ground is set out in paragraph 9 of the notice of appeal, but-ismofre fully
explained in the August 121etter.
.. ..
,
. .
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The fifth alleged ground for an extension is that a strike of teamsters
in the eleven western states halted shipments of materials to some of
appellant's suppliers, thereby delaying completion of products needed
for the residence, and also halted shipments of finished products to
the site.,'
Generally speaking, a. strike constitutes an excusable cause of delay if it is unforeseeable at the time of the bidding, is beyond the
control of the contractor and is without his fault or negligence, and
if the completion of the job is actually delayed by the strike or its
consequences. Reference has already been made, under heading II,
to the entries in the inspector's log that,report a protracted period of
little or no work at the obsite,-the end of which was substantially
coterminous with the beginning of deliveries of fixtures and: other
manufactured items needed for.completion of the residence. These
entries present, but do not answer, the question of whether the lateness of such deliveries was due, in whole or in part, to the alleged
teamsters' strike, or was due to some inexcusable cause, such as a
failure by appellant to place timely orders with its suppliers.
This ground for an extension, therefore, should be given consideration by the contracting officer.
The appeal file, accordingly, is remanded to the contracting officer
for the making of findings of- fact responsive to the causes of delay
alleged in the notice of appeal, and for the allowance or disallowance
of extensions of time in accordance with the facts as found by him and
the applicable legal standards as herein explained. In the event his
decision is not acceptable to appellant, the latter may take a further
appeal to the Board within the 30 days 'allowed by'c[ause 6 of the
General Provisions.
CONCLUSION

Therefore, pursuant to the authority delegated to the Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended; 19 F. R.-9428), the decision of the Acting
Regional Director is reversed, and the contracting' officer is directed
to proceedas outlined above.
.
HERBERT J. SLAUGHTER, Member.

I concur:
T

ODORE

.
H AAS,

Charman.

I concur in the result:WILLiAm SEAGLE, Member.
1 This. ground is set out in paragraph 12 of the notice of appeal aslwell as in the August
12 letter.
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Public Lands: Classification-Taylor Grazing Act: Classification-State
Selections
Although the Department has recently announced that State selections should
generally, as a matter of principle, be honored over competing private applications for the, same lands, a decision rejecting a prior State selection in
favor of later small tract applications will be affirmed where it is shown
that, when the land was classified, the prior State selection was considered
along with the applications for small tracts and it was determined that the
land was more suitable for small tract disposition than for State selection,
and where leases have already been issued on the land selected by the State.

Administrative: Practice-Public Lands: Classification-Taylor Grazing
Act: Classification
Good administrative practice requires that when land is classified for disposal in a manner.which precludes. the allowance of applications for the
land previously filed those applications be rejected immediately and sufficient time be permitted to elapse to allow the applicants to take appeals
from the adverse classification before action is taken by: the local office
which will result in rights attaching to the classified land under later applications.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

By a decision of April 15, 1957 the Director of the Bureau of Land
Management affirmed the rejection by the manager of the land office
at Los Ahgeles, California, of 'an indemnity selection made by the
State of California, pursuant to the act of February 28, 1891 (43
U. S. C., 1952ed., sec. 851), and section 7 of the Taylor Grazing Act, as
amended (43 U. S. C., 1952 ed., sec. 315f), of the NW1,4NW/4 and
the SW/4SW1/4 sec. 32, T. 26 S., R. 33 E., M. D. M., California. The
Director held that, the rejection by the manager of the Selection, of
the NW'NW/ 4 sec. 32 must stand because that tract has been classified
.for small tract purposes and 13 leases, with options to, purchase,
have been issued pursuant to the provisions of the Small Tract
Act of June 1, 1938, as amended (43 U. S.' C., 1952 ed., Supp.
IV, secs. 682a-e), covering portions of the subdivision., The Director
found no reason to Cancel the leases. which, he noted, are valid contracts, binding on the United States. As to tlle SW/4SW4 see.
32, the Director noted that that subdivision is included in. private exchange application Los, Angeles. 087339 (formerly Sacramento
033549) filed by John E. and Pauline M. McNally on February 11,
1941; that the land was classified for disposal under that applcatipn
many years prior to the fling: of the State's indemnity selection; and
1 See Appendix A to the Bureaui decisibt for pertinent information relating to Raymond
1. Cain and 12 other simall tract lessees who tre the adverse paties in this appeal.
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that issuance of a patent for the land selected under the private ex,change application has been held up pending the receipt from the
applicants of suitable policies of title insurance and a certificate of
inspection and possession covering the offered lands.,
The State of California has filed an appeal to the Secretary of the
Interior from the Director's decision. The appeal, signed by the
State's applicant, Lowell E. Oakes, and transmitted by the State, indicates that it is not the desire of Mr. Oakes to appeal from the rejection of the State's application insofar as it covers the SW:1/4SW1/ 4
sec. 32, in conflict with the McNally private exchange application,
but that, instead, it is his desire to substitute for that quarter-quarter
section the SWlASEl/4 sec. 18, T. 26 S., R. 33 E. In the circunstances, the matter of this substitution will be referred to the Bureau
of Land Management for appropriate action on the new selection and
no further consideration will be given to the rejection of the State's
selection of the SW*/4SW1 /4 sec. 32.2
With respect to the NW1/4NWI/ 4 sec. 32, it is contended that the
State's selection was the first application filed for this land, that the
'State's application is entitled to priority over the applications of
-private individuals, and that the Department had ample opportunity to act on the State's application prior to the filing of the applications for small tracts.
The State applied for the NW/4NWl/4 sec. 32 on December 29, 1953.
Before the completion of the examination of the land upon which to
base its classification under section 7 of the Taylor Grazing Act, as
amended-a necessary prerequisite to the allowance of any application for land withdrawn by Executive Order No. 6910, as was the
lad'inV'olVed in this appeal-many small tract applications for this
and other portions of sec. 32 had been filed. A field report, made on
February 24, 1955, states that, by August 16, 1954, .137 small tract applications had been filed for land in sec. 32. The NW'/4 NWI/4 was'
classified for disposal under the Small Tract Act by Classification
Order No. 459, which was published in the daily issue of the Federal
Register of November 1, 1955 (20 F. R. 8201). Thereafter leases were
issued to seven small tract applicants for portions of the NW/4N'VVN/ 4
on March 1, 1956, the State's selection of the land was rejected by the
manager on April 18, 1956, and leases were issued to six other small
tract applicants for other portions of the quarter-quarter section on
May 1, 1956.
In Nelson A. erttula, 64 I. D. 225 (195.7), decided after the Director's decision in the present case, it was held that while, as a gen'That the appeal is not intended to cover the land, in conflict with the McNally application is indicated further by the fact that the State apparently did not serve _ac9py_,of the
fnotice of appeal. on the McNallys_ .,43 CER, 1956 Supp.,. 221.34. Where, a copy of the
notice of appeal ,has. not been served. on. adverse parties, the appeal is subject to summary
dismissal. 43 CFR, 1956 Supp., 221.98.

45ai

:

STATE OF CALIFORNIA

ET AL.

461

December 13, 1957

eral rule, the first application filed for a tract of land is entitled to
prior consideration, that rule does not require that the land applied
for be classified for disposition under the first application; that the
authority vested in the Secretary of the Interior by section7 of the
Taylor Grazing Act, as amended, is discretionary; that in the exercise
of that discretion, the Secretary must weigh all factors affecting the
public interest; and that it is not incumbent on him, or his delegate, to
classify land for disposal under any particular law, even though.the
land meets the requirements ofthat law, if the land-is foundito be
more suitable for the uses prescribed or contemplated by other applicable laws, or if the public interest would be better served by disposal
under other applicable laws. It was also- stated in that decision that
applications made. by the States in the exercise of their lieu selection
rights should, as a matter of principle, be honored over competing
private applications for the same lands, even though the latter may
more nearly fit the characteristics of the lands and even though the
State selection is filed after the competing private applications, so
long a it is filed within a reasonable time after such applications.
Although the principle of honoring State lieu selections over competing private applications, later set forth in the Gerttula decision,
was'disregarded in this case, it cannot be said that, as a-matter of law,
the Directors decision is wrong or that the State's rights have been
violated in any way. The State's application, which was admittedly
the first application filed for the land, was considered along with the
private applications subsequently filed, and it was determined that the
land applied fr by the State on behalf of Mr. Oakes was more suitable for small tract disposition than for State indemnity selection.
Nothing has beeni presented in this appeal to show that the land is not
suitable for small tract purposes or that disposition of theland under
the Small Tract Act is otherwise unauthorized.. In view of the fact
that leases, -with options to purchase, have already issued- covering
most of te quarter-quarter section involved in this appeal, there
would appear to be no way at this late date to honor the State's selection., Accordingly, the rejection of the State's application for the
NW1/4NWt/ sec. 32 is affirmed.
* This is not to condone the manner in which this particular State
selection was handled by the manager. While there is nothing in
the record to support Mr. Oakes' charge that the Department had
ample opportunity to act on the State's application prior'to the filing
of the small tract applications,3 the action taken by the manager
Contrary to the statement made in the appeal, the State's application was not the only
application of record for this land for approximately one year. The record shows that
the first of the applications upon which the small tract leases have been issued were received approximately months after the filing of the State's selection.
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after the classification of the land 'was: not in accordance with good
administrative practice.
.The land .was lassifieds for small tract. disposition some'.5l/ 2 months
priorto the 'time the State's application was rejected. At that time
leases had already been. issued. covering portions of the subdivision
and, prior to the time allowed .to the State to- appeal from the rejection of its selection, other. leases were issued covering other portions
of the subdivision.
':Good administrative practice, requires that, when land is classified
for disposal in a manner which precludes the allowance of, applications for the land previously filed, those applications be rejected im
mediately and sufficient time be permitted to elapse to allow the
applicants to take appeals from the adverse. classification before
action is taken by the local office which will result in rights attaching to the classified land.:
In this case, the State should have been given notice that its selection could not be allowed because of the classification of the land for
small tract purposes and an opportunity to appeal from the adverse
classification before steps were taken by the manager to lease the
land. Had this procedure been followed, the State's appeal would
have been heard before any small tract leases had been issued and
there would not be, as there now is, any bar to the' allowance of the
State's application in the event the State were unable to convince
the Secretary that'its prior 'application should receive favorable consideration. However, as stated above,, no error has been shown in the
classification of the land..
Therefore, pursuant to the authority delegated to the Solicitor by
the' Secretary of the Interior (sec. 23, rder No. 2509, as revised; 17
F. R. 6794), the Director's decision, insofar as it dealt with the
NW1/4NW1/4 sec. 32, T. 26 S., R..33 E., is affirmed, and the,.case is
remanded to the Bureau; of Land Management for whatever action
may be:appropriate with respect to the substitute selection of the
SWY4 SE1/4 sec. 18, T.: 26. S., R. 33 E., for the SW1/4 SW/ 4 sec. 32,

T. 26S., R.33 E.
The' file relating to the McNally private exchange is returned in
order that the Bureau may take whatever action is appropriate with
respect to that proposed exchange. In this connection, it should be
noted that after the McNally file was transmitted to this office in connection with the present appeal certain protests against the consummation of the exchange were forwarded to this office. Those protests
will require consideration by the Bureau of. Land Management.
i-

iDJWIuND

T. FRITZ,

Acting Solicitor.
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PROTEST: OF THOMAS WORKS, DELTA-STAR ELECTRIC DIVISION,
H. K. PORTER COMPANY-INVITATION NO. 8527-BONNEVILLE
POWER ADMINISTRATION

Contracts. Generally-Public Records
Invitations for bids, bids and contractual documents are public records to
the extent that they do. not involve "trade secret" and "know how" data
Public records are available for inspection in accordance with the procedure
set forth in 43 CFR 2.1. Restrictions on the public's right to know how the
Department's ublic business is conducted should be held to a minimum.
:
x-36487

DECEMBER

24, 1957.

To THE ADMINISTRATOR BONNEVILLE POWER ADMINISTRATION.
'Congressman Hays, by letter of October 21, 1957, transmitted to
this Department a protest by Mr. William C. Carpenter, Sales Manager, Thomas Works, Delta-Star Electric Division, H. K. Porter Company. Mr. Carpenter complains that his bompany was not allowed
to inspect test data submitted by the Electric Transmission Equipment Company undertlie above referenced invitation. -*
The Bonneville Power Administration opened Invitation for Bids
No. 8527 covering the furnishing of 51,000 suspension insulators on
September 26, 1957. Eleven bids were received. The contract Was
:awArded to the lowest bidder, the Electric Tratnsmission Equipment
[Company of Portland, Oregon.' The low bidders unit price is$2.98
per insulator; all other bidders, among them Thomas Works, submitted unit bid prices of $3.40 per insulator.
Bidders were required by the Invitation for Bids to submit data
underthe followingsevencategories:
1. DRAWING AND DIMENSIONS SHOWING TYPE OF DESIGN.
2. DESCRIPTION OF METHOD OF PORCELAIN MANUFACThRE.
3. STATEMENT OF TESTS
ADE ON CEMENT OR CEMENT-SAND
MIXTURE USED.
4. DESCRIPTiON OF METHOD OF DISTRIBUTING WORKING STRESSES

AND ELIMINATING THERMAL STRESSES.
Z. NAME AND ADDRESS OF UTILITIES 'WHO

IAVE INSTALLED

SIMILARLY DESIGNED INSULATORS, QUANTITIES AND DATE OF
PURCHASE.

6. NAME AND LOCATION OF PLANT ALONG WITH DESCRIPTION OF
i

*

;

9 TEST FACILITIES AND PROCEDURES.

7. MAKE

AND CATALOG NUMBER AND STANDARD NEMA TEST

:VALUS.
S.
'That company proposes to .furnish equipment manufactured by the, Nypon Gaisha
Koisho Ltd., of Nagoya, Japan. However, no "Buy American" problem is involved.
;

L -, ) ., . ,, ., 9, i
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:On I receipt off atrequest by the Thom-as 'Wo r.sfor ispection
of test data submitted by the Electric Transmission Equipment Company, the BPA took the position thatonly "Infornation shown on
the abstract of bids is available to the. public and, of course, to any
bidder's representative." 2 BPA refused inspection of- other data on
'the basis (1)- that in May of 1955' BPA "established a policy that
bidders would not be shown the bid data submitted by their competitors," 'and (').that such policywas: indicated in the language of
paragraph B, page 8 of Invitation No. 8527 which reads, as follows:
Information furnished by the bidder as required herein will be used in
analyzing' bids in an endeavor to predetermine compliances with the specifications and suitability of the insulators for the required service. This information will form no part of the bid, and is not for the benefit of the bidders. * *

The "policy" referred to above-has not been published and generally made available to the public; it is'contained only in internal
memoranda. However, BPA relies on: the above, quoted language
of paragraph B as making bidders "aware" of the BPA policy.
'It would be possible. to construe the statement in paragraph B that
the information furnished "forms no part of the bid, and is not for
the benefit of the bidders" as implying that such information would
not be available for inspection.' I think, however, that 'such an inter.pretation would not be warranted, since.I believe that the paragraph
would ordinarily be; regarded as dealing with the procedures with
respect to bids and the analysis. of them. Furthermore, it seems to
me that such a restrictive interpretation of paragraph B would not be
consistent with the Department's policy respecting the status of invitations, bids, and contracts.
The departmental policy has been stated in a memorandum, dated
April 11, 1957,from the Solicitor to the Secretary on the subject
"Status of hearings and records respecting contract appeals." This
memorandum, which' was approved by the Acting Secretary of the
Interior, states that:
It seems clear to me that the invitations, the bids, and the contractual
documents are public records.
According to a statement made by BPA this "abstract-shows the name and address of
the bidders, the acceptance time for the bid and discount, if any, the bid prices per unit
and total f6r each'item, the guaranteed maximum shipping weights, whether or not the
bids are based on zone prices, the delivery offered by the bidders, the point of production
of the material bid upon and the name and address of the supplier and the points from
which shipments and inspections are to be made. In addition there is shown the'bidders
response to the two questions; (1) does' the bid comply with terms -and conditions and
(2), does the bid comply with the specifications.
In this case every bidder answered yes
to both questions" ''
'
'
The expression "not for the benefit of the bidders" can be traced to PerkTins v. Lukens
Steel Co., 310 U. S. 113 (1939), where the Supreme Court of the United States stated on
page 126:
"Section 3709 W* * wa's not ernacted for the protection of sellers and confes '
no' enforceable- rights upon 'prospective bidders.; *
* 'The.::duty is impbsedupon the officers of the Government and not upon him [private person].' That
duty is owing to the Government and to no one else."
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As information of the type under consideration here is submitted in
aid of the analysis of the bids, I believe that the rule followed by the
Department in connection with bids should generally be applied to
the supplementary information.
I recognize that, there may be exceptional circumstances in which
this rule should not be applied to supplementary inf'ormatioii,4 but
so far as I am aware, tthis case does not present such an instance.
* in my opinion the policy advocated by the B.PA. is...too narropw,
because under such policy even ordinary information could be refused
if a private contractor should desire BPA to withhold such information. It is not consistent with the principle that restrictions on the
public's right to know how the public business is conducted* should
be held to a minimum.
'Invitation No. 852T7 specifies the manufacture of, insulators in accordance with NEMA"standards. 'The
BPA Chief of Supply in
teletype P-397. states. that such, insulators "definitely are catalog
items." 5 Consequently, unless something in the data furnished constitutes data concerning trade secret or know-how, information furnished by bidders- in- connection therewith must be considered as
ordinary information which should be made available upon request.
In this connection, it is noted that the Electric Transmission Equipment Company has' not'qualified any of the:'data furnished in reply
'to Invitation No. 8527 as information which could not be disclosed to
competitors..
Unless there is something in the. data submitted that would serve
'to raise a question on the part of BPA with respect to -possible trade
secret or know-how status, it is my- determination; pursuant to the
authority conferred in me by 43 CFR' 2. (b)', that these data should
be made available for inspection by Thomas Works., _If,.onthe other
hand, some. items appear to be questionable, BPA should proceed to
'resolve their 'status while releasing the unafi'ected balance of the data
at this time.
EL'ER F. BENNETT,
Solicitor.
4 Information used by industry can be divided into three distinct categories: "ordinary"
information; information contained in patents, and information embodied in such categories as trade secrets and;'know-how and generally termed "technical information'a.
"Ordi-nary.information, of course, is to be fo'und in the cmmon experiene of the technicians of
.an industry, in textbooks, or' in expired patents and is indisputably a part of the public
knowledge. Nb problems of ownership can, arise, because no private rghts-may be
assertd .'.WhAle, "Governmient Rights. To Tchnical Information Received Under Contract," 25 Geo. Wash. L. Rev. 289 at 291 (January137).
f Forman "roprietary
ights
in Research and Development Contracts," 17 Fed. Bar . 298 (July-September 1957).
BPA also states that they -know "no manufacturer Who carries large quantities "in
stock, therefore insulators are..usually manufactured fojr our orders." The PA,; however,
'advis that'such insilators do' nbt represent newly developed equipment.
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APPEAL OF 3. A. TERTELING & SONS, INC.
IBCA-27

Decided;Deeember31, 957

Contracts: Changed Conditions-Contracts: Additional CompensationContracts: Specifications-Contracts: Drawings
laim for additional compensation made by a tunneling contractor on the
ground that it encountered "changed conditions" within the meaning of the
first category of conditions specified in the U. S. standard form of Government construction contract, namely conditions materially different from
those indicated by the drawings or specifications, cannot be allowed where
the specifications provided that the geological conditions were not guaranteed, and that no additional allowance would be made for tunnel excava^.tion.-on account-of the nature orcotidi'tion of any of the Jaterial encotintered, and the drawings, although they contained in summary form logs of
exploration, or drill hole information, were in themselves only representa* tions of what was found in the particular drill holes rather than representa* tions of what the contractor would encounter in actual excavation.
Ac

Contracts: Changed Conditions-Contracts: Additional Compensation-Contracts: Specifications-Contracts: Drawings
:A claim for additional compensation made by a tunneling contractor on the
ground that it encountered "changed conditions" within the meaning of the
second category of conditions specified in the U. S. standard form of Government construction contract, namely conditions of such an unusual nature
that they could not reasonably, have been anticipated by the contractor, may
be allowed notwithstanding the inclusion of .caveatory, or exculpatory provisions in the specifldations. Nevertheless, the burden of proving a claim in
the second category is a fairly heavy one, since the contractor must show
not only that it encountered conditions that were unexpected to it but also
that the conditions encountered would have been generally regardedLas unexpected by others engaged in the. same type of operations. Therefore, such
a claim must be rejected when. the record shows that the contractor made
only a hurried and casual pre-bid investigation; the specifications required
t he tunnels constructed to befully supported the drill hole information
indicated the V6ssibility of encountering adverse geological cbnditions ; and
the percentage of overbreak experienced by the contractor was only slightly
more than should have been expected in view of the geological conditions,
and the slight, excess may have been attributable to the contractor's
methods of operation.

Contracts: Drawings-Contracts: Damages: Unliquidated Damages-Con* tracts: Contracting Officer-Contracts: Appeals
A claim for additional compensation made by a tunneling.,contractor on the

ground that the omission of certain drill hole information from: the drawings was a material misrepresentation is a claim for unliquidated damages which could not be considered by the contracting officer, and may not
-; beconsidered bythe Boardon appeal. *
.
Contracts: Specification-Contracts:- Performance
,
A claim for additional compensation made by a* tunneling contractor on. the
ground that it was compelled to excavate 2 inches below the spring lines of

4Q61(i
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the tunnels throughout their lengths in order to provide space for installing
steel lagging outside the steel tibs must be rejected when the contractor was
phid in: accordance with the prdtisions 'of' the-specifications,. for such additional excavation in the reaches of the tunnels as was necessary to permit
the installation of steel lagging, and the installation of steel lagging was
wholly unnecessary in other long reaches of the tunnels.

Contracts: Specifications-Contracts: Changes and Extras
A claim made 'by a tunneling contractor for remission of an overbreak charge
because a certain yardage of the overexcavation was utilized in enlarging
areas of the tunnels that. intersected with a tunnel constructed under
another contract must be rejected, since whatever change was involved
was made under another contract, and did not in any way affect the quantity or characteristics of theiwork called for-under the contract Founder
: which the claimant contractor operated, and the overbreak charge was
made strictly in accordance with the terms of that contract.

Contracts: Damages: Liquidated Damages-Contracts: Delays of Government-Contracts:. Delays of Contractor-Contracts: 'Unforeseeable
Causes .
.

.

A tunneling ontractor seeking an additional extension of time to cancel
an assessment of liquidated damages on the ground that it had to' remove
the tunnel inverts in winter weather by reason of delays of the Government in procuring steel must be denied relief when it appears that the
Government's delay actually gave the 'contractor a more favorable period
* of performance than it would have had if the delay had never 'o-eiirred,
and the contractor has not shown that it encountered during the period
* of performance "unusually, severe weather" or other excusable causes
of delay within the meaning of the "delays-damages" provision of the
U. S. standard form of Government construction' contract. On the contrary, the record shows that the causes of delay, far from being excusable,
were the fault of the contractor.
BOARD O

CONTRACT, APPEALS

Thils. is a tiime1y 4peal by J. A. Tereling &i:Sons, Inc., of Boise,
Idaho, from findings of fact and decisions of the contracting officer
dated Decem'ber 22 and December'23, 1954, denying the request of
the appellant for additional extensions of time, and compensation in
connectioli 'with the performance of Contract No. I2r-19685 with the
Bureau of Reclamation,' hereinafter referred to as the Bureau.
The contract, which was dated December , 1951, and whicl was
execute& 'on T. S. Standard Form No. 23 (Revised April 3, 1942),
provided for the construction and completion of open cut and tunnel
excavations for the pbwer and outlet tunnels for the Palisades'Dam,
Palisades Project, Idaho.
'
Uder thetms bf Ithe sp&ifications, the ts eswere to e completed within 230 days of the receipt of notice to-proceed, and for
1 IThe contract also provided' for the completion of a small substation but this is in no
way nvolved in the present appeal.
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each calendar day's delay' in completion, the contractor was to, pay
the Government $300 a day in liquidated aarages.2 Notice to proceed Was issued on December,14, 1951,. and it was received by the
contractor on December l7, 1951. This would have required completion of the tunnels by August3, 1952. However, by reason of various
delays, extensions of time for performance totaling 113 days: were
granted, 3 and the required completion date thus became November 25,
.1952. The work under the contract was completed and accepted as of
March.. 16, 1953. This was. a delay of 112 calendar days beyond the
extended completion date, and liquidated' damages in the amount of
$33,600 were assessed against the appellant. In its release on contract
dated July.8, 1954, the appellant excepted the following claims:
(1) Claim for increased quantities (of excavation) reserved in the amount
of $8,000.00; (2) Claim for remission of overbreak based upon changed conditions and/or misrepresentation reserved in the amount of. $116,000; (3)
Additional cost of excavation, timbering, etc. based upon changed conditions
and/or misrepresentation reserved in the amount of $87,000.00; and (4) Claim
for remission of liquidated damages reserved in the amount of $33,600.

These claims, which total $244,600, were more particularly described
in a letter dated July 8, 1954, that accompanied the a pellant's acceptance of the Government's final paynent voucher.
The PalisadesDam.site is on the south fork oftihe'Sniake liver in
southeastern Idaho,. and is located at a narrow constriction of the
river valley where the course of. the river had been abruptly altered
by a large mass of igneous rock. The Palisades project is a multiplepurpose project, involving irrigation, power production and flood
control.' The Palisades .Dan, And appurtenant works, including a
spillway tunnel, were to be constructed under another contract let
subsequent to the contract in issue in this proceeding, but the spillway
tunnel was actually constructed 'by the appellant in this proceeding.
under a. subcontract with the Palisades Dam contractor.'
Th6 contract ,forthe' power and outlet tunnels, which were constructed through the left abutment of the Palisades Darn, was let
before the Palisades Dam contract, since these tunnels were part of
a plan to make use of them to divert the river during the period of
construction of the Palisades, Dam.. Although the inverts of the

power and outlet tunnels were entirely below the grade.of the +ive4
the-plansfor the. Palisades project: contemplated the construction
under the PalisadesiDam contract of inclined tunnels near the upstream ends of the power and outlet tunnels in order toi keD
possible
the release of water from the Palisades Reservoir through inlet structures at ,_a higher -elevation than the tunnel and river levels. The in2 In accordanee-with paragraphs 20 and 21 of the; specificationsl
' By findings of fact dated October 28, 1952, and May 8, 1953.
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dined portions of the upstream ends of 'the power and outlet tunhels
were also constructed by. the appellant as a subcontractor or the
Palisades Dam contractor. After coipletion of the power and outlet
tunnels, they were ined wit concrete by the Palisades Dam
contractor.
The power and outlet tunnels run parallel to each other, aproximately 110 feet apart, measuring' between the center lines of the
tunnels. The power tunnel, which is. 1,212.5 feet in length and is
closer to the river than the outlet tunnel-to the west thereof, begins at
the upstream portal at Station 1+9'7.5 and ends at Statioi 14+10,
while the outlet tunnel, which lies farther in the abutment, is 1,579.5
feet in length, and runs from Station 1 +97.5 to Station 17±44. The
top of each of the tunnels was at an elevation of approximately 5,400.
On May 13, 1956, the undersigned, a. member of. the Board, accompanied by representatives of the appellant and the Government,
viewed the site of the Palisades Dam and the tunnels. However, it
should be emphasized that the tunnels had long before the date of
the view been lined with concrete and that the face of the rock near
the portals that was viewed by members of the party was not the
same face that had been visible to prospective bidders.
A hearing for the purpose of taking testimony with reference to
the appellant's claims was held at Idaho Falls, Idaho, from May 14
to 17, 1956, inclusive, before the undersigned. The principal witnesses
for the appellant were Glen 0. Dolan, assistant to its General
Manager; William C. Foss, its General Manager and Vice President;
and Eugene C. Williams, its General Superintendent on the job. In
addition, Matt S. Walton, Jr., an assistant professor of geology at
Yale University, testified as; an'expert witness on behalf of the appellant. The principal witnesses on behalf of the Governnent were
Lewis B. Ackerman, the Construction Engineer at the Palisades
project; Grant Bloodgood, the Associate Chief Engineer of the
Bureau of Reclamation; Donald S'. Walter, Regional Engineer of
Region 1 of the Bureau of Reclamation; and Henry P. O'Donnell, the
tield Engineer at the Palisades project.
'
There are various provisions of the contract documents that are
particularly relevant to the consideration of. the claims, in addition
to those already mentioned.
X
Item 31of the bid schedule called for "Excavation, all classes, in
tunnels" in the. amount of 83,000 cutic yards ata price of $10.05.per
cubic yard. Item 4 of the bid schedule, as amended by Supplemental
Notice No. 1, dated November 19, 1951, called for "Furnishing and
placing permanent structural-steel tunnel supports steel tunnel liner
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plates, and steel lagging" in the amount of 2,000,000 pounds at a price
of 0.157 cents per pound.
Paragraph 37 of the specifications, headed "Records of subsurface
investigations," and included in the section of the specifications headed
"Local Conditions," provided:
The; drawings- included, in these specifications show the `available records of
subsurface investigations for the work covered by these specifications. The
Government does not represent that the available records show completely
the existing conditions and does not guarantee any interpretation of these
records or the correctness of any information shown on the drawings relative
to geological conditions. Bidders and the contractor must assume all responsibility for. deductions and conclusions which may be made as to the nature
of the materials to be excavated, the difficulties of making and maintaining
the required excavations, and of doing other work affected by the geology at
the site of the work.

Paragraphs 51, 52, and 53 of the specifications provided for the
excavation of the tunnels, for the installation of permanent and
temporary supports where required, as determined by the contracting officer, and for the modes of payment for these operations. The

first subparagraph of paragraph 51 provided that item 3 of the bid
schedule was to include "all required excavation performed by tunneling methods. for the outlet and power tunnels ;". that all excavation
for the tunnels was to be performed from the upstream portals of the

tunnels to the lines, grades and: dimensions shown on the drawings or
as directed by the contracting officer; and included the statement that
it was expected that permanent supports would be required in portions of the tunnels. The second subparagraph of the same paragraph
included the following provisions:
The "A" lines shown on the-typical sections on the drawings are lines within
which no unexcavated material of any kind, and no supports for sides, roof,
or other parts of the tunnels shall be permitted to remain.. The "B" lines
shown on the typical sections are the outside limits to which payment: for.
excavation will be made, and payment will, in, all cases be made; to these lines
regardless of whether the limits of the actual excavation fall inside or outside
of them. In unsupported sections, and across the bottoms of supported sections
the "B" line will be located as shown on the drawings. In the sides and arch
of supported sections the "B" line shal be 4 inches outside of the outside face
of the steel supports above the horizontal center line of the tunnel 4 and along
perimeter 'of the steel supports below the horizontal center line to the bottom
of the steel supports: Provided, that where liner plates only are used for
supports, the " line shall be 6 inches outside of the "A" line as shown on the
drawings. .
* The contractor shall use every precaution to avoid loosening
material beyond the "B" line. -AlI drilling and blasting shall be performed
carefully so that the material outside of the required lines will not be
shattered

*

*C

-

-

.

'This is commonly referred'to as the "spring line."
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Finally, the third.:subparagraph of paragraph 51 contained the following provisions:
,
Measurement of tunnel excavation for- payment will be limited to specified X
sectional dimensions and will be made along, the located center lines of the
tunnels only for such reaches of -the tunnels as are excavated by tunneling
methods. No additional allowance above the unit price per; cubic yard bid in
the schedule -for excavation all classes, in tunnels will be made on account of
the nature or condition of any of the material encountered or on account of any
of the material being: wet or frozen. Upon completion of the contract, the
contracting officer will compute the total volume of material actually excavated
from each tunnel based on measurement in excavation, and, if the total
volume actually excavated from each tunnel exceeds the total volume within
the "B" line for the tunnel, a deduction of twenty dollars ($20) per cubic yard
for each cubic yard of such excess excavation will be made from the final payment due the contractor under the contract.-

This provision for a deduction for overbreak, which allowed the-contractor a tolerance for excess excavation between the "A" and the- "B"
lines but required the contractor to compensate the Government for
any further overexcavation, was extremely important to the- Government, since in lining the tunnel the overbreak, -as well as the space
between the "A". and "B" lines, would have to be filled with concrete
at the cost of the Government, which figured that cost for the purposes of the* specifications at $20 a cubic yard. Actually,:theirecord
shows that the cost to the' Government turned out to be approximately
$29 a cubic yard (Tr., p. 472).
Paragraph 52 of the specifications, which provided for the installation of permanent tunnel supports; stipulated that suitable permanent
structural-steel ribs including steel lagging or liner plates were to be
use to support the roofs and sides of the tunnels "where required as
determined by the contracting officerY., Permanent supports for the
normal tunnel sections were to consist of "structural-steel ribs,with or
without steel lagging or liner plates; steel tunnel-liner plates withoht
structural steel ribs;'structural steel rib's withor ithout steel lagging
or liner plates and with radial timber struts.; or. tunnel roof suppert
bolts * * * ."

The steel supports might be supplemented, ,by perma-

nent radial timber struts asshown on the drawings or as directed. If
used, it was further provided that all timber for such, struts was to be
i'well-seasoned. sound timber, 8- by 8-inch maximum in cross section"
and that at no place was the distance ktween the center lines of Iwo
adjacent- struts to be less than 3 feet. The distance-between structural steel rib supports was to be as directed or approved by the cgtracting officer., If required, temporary timber spreaders wereto be
furnished and installed by the contractor and were to be left in,,plaqpe
upon completion of the contract. "I n sections of the tunnels ,§~up-
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ported by structural steel ribs with liner plates or continuous metal
lagging," It was"'further provided,' "thecoatractor shall fill all- spaces
outside of the steel lagging or steel liner plates, :assc'oiipletely std
compactly as possible, with clean rock spalls of quality satisfactory to
the contractinig officer.": No directipayment was provided for furnishing or installing temporary tiiberspraders permanent timber-struts,
or rock-spall materials. P`li~'ragraph 52 of the 4Pebifications also declared: "The amount of. permanent supports that will be required i'
uncertain, and the contractor shall be entitled to no additional allowance above the unit prices bid in the schedule. by reason of any amount
of ornopermanenttunnelsupports beingrequired."
;
Paragraph 53 of the specifications, headed "Temporary timbering
in tunnels," provided as follows:
Temporary timbering, except for temporary timber spreaders, includes all'timbering in tunnels which is not shown on the drawings or provided for in Paragraph 52.' Suitable temporary timbering may be used where necessary to support the roof and sides of the tunnels during erection of permanent supports:
Provd-d,-Thatsuch timbering shall be emoved by the contractor before the
completion of this contract. Material for temporary tiibfing; if rquired; shall
be furnished by the contractor. Nothing contained in this paragraph shall prevent the contractor from erecting such amounts of temporary timbering as he
may consider necessary * *
.
Articles 4'and 9 of the contract were the standard "changed condi-

tions" and "delays-damages" articles in use at the time the contract
was made. Article 4 provided:
Should the contractor encounter, or the Government discover, during the
progress of the'work subsurface and/or latent conditions at the site materially
differing from those shown on the drawings or indicated in the specifications, or
unknowh conditions of an untis'af ndture .differig materially from thbeordinarily encountered and generally recognized as inhering in work of the character
'provided for in the plans and specifications, the attention of the contracting officer shall be called immediately to such conditions before they are. disturbed.
The contracting officer shall thereupon promptly investigate the conditions, and
if he finds that they do so materially differ the contract; shall, with the written
approval of the head of the department or his duly authorized representative, be
modified to provide for any increase or decrease of cost and/or difference in
time resulting from such conditions.

Article 9 of the contract provided that the contractor should not be
charged with liquidated damages "because of aniydelays in the completion of the work due to unforeseeable causes beyond the control and
without the fault or negligence of the contractor," including but not
restricted to certain named causes, among which was "unusually severe
weather."
It is apparent that because of the relationship'between the Terteling
contract and the Palisades Dam contract that time was of the essence
in the completion of the tunnels. The contracting officer regarded the
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tunnel excavation as "the key factor in determining the progress of
the entire Palisades Project." In his testimony, Bloodgood characterized the Terteling contract as "a highball job" (Tr., p.5;1).
With a letter dated January 7, 1952, the appellant submitted a proposed construction program to the Bureau which called for completion
of the tunnel excavation within 146 lcalendar days, and which would
have meant, therefore, an average excavation of 22 feet per working
day. As the appellant planned to start excavation on February 10,
1952, the scheduled rate .of progress would have made it easy to meet
the contract completion date of August 3, 1952. The construction
engineer on the project was skeptical, however, concerningthe appellant's expectations. In a letter dated January 11, 1952, he coimnented
on the construction program, as follows: "Considering the large size
of the bores and the nature of the rock in which the tunnels are to be
driven -the average approximate rate of 22 feet of completed tunnel a
day,: indicated by your. program, appears optimistic [italics supplied]. The appellant made no reply to this letter.
The appellant's executives testified that they planned to drive from
a full face heading, and shooting 15-foot rounds in a two-shift operation, accomplish 30 feet of tunnel excavation per day, once the portaling-in operation was over.' The reasonableness of this expectation,
if indeed it was actually harbored, is negated by such circumstances as
the fact that appellant made use of a single jumbo for both drilling and
setting steel; that even Dolan finally conceded that it would be unrealistic to expect to shoot 15-foot rounds in a tunnel requiring full supports (Tr., p. 220)'; and that such drilling would tend to result in
excessive overbreak. It is also highly significant that the first time
that the 30 feet per day figure was made Irnown to the Government was
at the hearing inthis case.
Unfortunately, aong the delays encountered at the beginning of
the performance period of the contract was difficulty in the procurement of steel, due to strikes and the operation of the national priorities
system, and as long as steel supports were not available, actual tunnel
excavation could not proceed. The contractor performed the open
cut excavation at the upstream portals in April 1952. The excavation of the tunnels did not actually begin, however, until June 16,
1952, or 3 days after the arrival of steel,. notwithlstaiding the fact
that the appellant had had at least a week's advance notice of the arrival of the steel (Tr., p. 244). Portaling-in was slow, but -such an
Oper
lA
slow. add difficult.
At, tleng ntere. es
rsually
as
some fall-out from the roofs of the tunnels and some trouble was
Dolan testified that there was a rule of thumb in the tunneling industry that the depth
of shots could'be expected'to be one-half the d1ameter of the tunnel (Tr., p. 81).;
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experienced as a result of water seeping through the coffer dam. But
thlerock improved as the'headings 'were advanced. Nevertheless, progress continued to be slow, due to equipment and organizational difficultiesencounteredby theappellant'
'
A conference was arranged and was hld-. on August 7, 1952, to
discuss the'diffiulties. Among the' Bureau: representatives who attended the meeting were'the contracting officer, L. N. McClellan, and
Bloodgood and, in addition to Dolan, Foss and Williams, of the appellant's organization, N. L. Terteling Was present. At the time of
the conference between 100and 150 feet of the tunnels had been
excavated, and a part of the tunnels' had been supported with continuous laggiiig, a method of supporting that the appellant abandoned
when it was'called to its attention that the specifications provided that
when cohtinuous lagging was used, it had to be backpacked with
rock spalls.! In addition to a discussion'of th6 appellant's equipment
and organizational difficulties at the August 7 uleeti-ig, the Bureau
personnel complained that the appellant was resorting to excessive
cribbing, which the appellant preferred to timber struts or to backpacking with spalls, both of which methods were slower and more
expensive, although this is not to imply that timber struts would be
a practical means of supporting the rock under all circumstances.
As, under the terms of paragraph 53, the cribbing was a form of
temporary timber' support, it would eventually have to be removed.
There was considerable discussion at the meeting of the use of timber struts versus cribbing. Dolan testified that the only promise that
was made on the appellant's side at the meeting of August 7 was that
it would do its level best to minimize the use of cribbing (Tr., p. 126).
Bloodgood testified, however, that Terteling told him that the appellant would take the timber out after the fears of the workmen
had quieted, and it had got the job going. In view of a letter which
Ackerman wrote much later to the appellant under date of October
25, 1952, to' which the appellant made no reply, and in view of the importance of making a reply under the circumstances, the Board must
find' that the appellant did promise to remove the temporary timbering.'; After referring to various discussions of the problem including
the discussion at the meeting of August 7, Ackerman-stated:
At various times during these discussions, including the one participated in
byr Mr. Mcdlellan and Mr. Bloodgood, you have indicated that permanent strutting would be tused,'except that temporary timbering would be 'placed adjacent
6The question whether the.appellant was at fault In not overcoming these difficulties
soffer than it did 'is discussed below in connection with the claim for an extension of time
for performance,
.. .
7The permanent steel supports actually installed in the tunnels consisted of 10-inch
"I"-heams weighing 25.4 pounda per lineal. foot, supplemented. by the steel lagging. Tho
beams were bent to the circumference of the circles over the arch. sections of the tunnels,
while'their.' legsrsat.on. foot blocks..-
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to the heading as considered necessary by you for the safety of the workmen
during excavation operations. You indicated that you would follow up the
excavation operations with checking and tightening' of the permanent timber
struts previously installed and removal of the temporary timbering, and installation of additional permanent timber struts.
Up until the present time, the installation of permanent struts has been intermittent and without any apparent planning or 'sstem. Considerable cribbing
has been- placed and no attempt has been made to remove it.
The Parties are also in dispute as to whether the problem of excessive overbreak was brought up by the appellant's representatives at
the August 7 meeting. Counsel for the appellant asked Dolan during
his direct examination.: "And at that time were you raising the quesLion of an extensive amount of overbreak being encountered because
of the nature of the rock that was being excavated?" [italics supplied], but Dolan merely. replied: '.'Well I think we did mention the
fact that there was a heck of a lot of overbreak, but-whether it was
any more than a mere mention I do,'t recall.". (Tr., p.. 126-727.)
On.
redirect examination, Dolan testified that, while he did not recall
that he himself complained of overbreak, the "whole condition was
discussed," and that "Everybody had knowledge of the bad overbreak
conditions"; (Tr., p. 314). Bloodgood testified that there was no
mention at the meeting of having encountered rock that was unusual
or, unanticipated (Tr., p. 596). Walter testified on cross-examination
that it was "true" that at that particular time the appellant was complaining "about the amount of overbreak he was getting" but on
redirect examination he testified that the contractor did not "indicate
in any way that this was an unanticipated condition" (Tr., p. 23).
Being convinced that the appellant had not encountered any serious
unanticipated overbreak problem up to this: time, the Board is impelled to resolve the conflicting testimony by finding that, while the subject of overbreak was mentioned at the meeting-indeed overbreak is
such an.omnipresent problem in a tunneling' contractor's mind that
he would be apt to mention it in any discussion of a tunneling operation, especially if he were shooting loose -there was no assertion of
any excessive overbreak, or of filing a claim based on such a condition:
The progress of the appellant began to improve after the August
7 meeting, and good progress was being made by its forces by the
week of August 23. However, trouble was encountered by.the end
of the month. The name of the,'great mass of columnar jointed
andesite about 500 feet thick, intruded as a sill into a series of clay,
silt, and conglomerate beds,, through which the tunnels were being
sIt is significant that as early as July 1952 Ackerman had mentioned to his own inspectors that he thought the. contractor was shooting too loose, and hence gettingA too
much 6Verliteak.
'
'
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driven, was Calamity Peak, and from the appellant's point of view,
at least, it began to justify its name. Weathered zones, which the
appellant's witnesses uniformly referred to in their testimony as the
"bad ground" areas, were encountered from Stations 5+80 to 7 +20
in the power tunnel-a distance of 140 feet-and from Stations 5 + 42
to 7+12 in the outlet tunnel-a distance of 170 feet-or for a total
distance of 310 feet out of a totalo,792 feet of tunnel excavation,
which would be approximately 11 percent of the tunnel excavation.
While the appellant's and the Government's witnesses differed
in nomenclature and emphasis in describing the conditions in the
weathered zones,; their testimony is, with some minor exceptions, in
close agreement. While the condition of the ground was not uniform,
clay or mud seams and broken rock were encountered. Dolan was
rather vague as to the precise number of the clay seams, but O'Donnell,
who was in the tunnels practically every day, testified that there were
three weathered areas in the power tunnel, and four in the outlet
tunnel the-largest beilg about 2 feet wide (Tr., p. 767). There were
some rock falls from the arch, creating "chimneys." Dolan testified
that there was one 16 feet high, but O'Donnell testified that his inspectors reported a few from 9 to 12 feet high, and that there was
one place in the power tunnel where material in excess of 50 cubic
yards dropped from the roof (Tr., p. 771-72). On the other hand,
no considerable amount of water was encountered, and,- considering
that the tLnnels were below river level, this was providential.- Unlike
Dolan, O'Donnell did not observe any mud seams oozing from the
crevices (Tr., p. 792).
So far as tunneling methods are concerned, however, while the
rounds had to be reduced, 9 and there was some resort to the use of
crown bars and to plugging at the heading, there wasino great departure from normal tunneling methods. Cribbing had to be used to
a considerable extent, particulaly inr the arches of the -tunnel, but
the appellant did not have to install closely spaced lagging backpacked with tunnel spalls, which is a technique employed when exceptionally bad ground is encountered, nor did it have to make use of
breast boards or liner plates. In only one instance was it necessary
to set the steel Supports at closer than four-foot centers (Tr., p. 787).

While progress was retarded in the weathered zones, work never
stopped; no shift was ever shut down, nor did the appellant fail to
shoot at least one round every shift on every day (Tr., p. 468).
However, overbreak was more extensive in the weathered zones
than elsew;here-ini the fuiinels.- The amoun~of breakt roughout
9

Ackerman testified that through particularly bad areas the rounds had to be reduced
to 4 feet, but that nevertheless some 8-foot rounds were shot, and even Dolan conceded
that one 12-foot round was shot. In only one place was it necessary to use a shovel
without shooting.
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the power and outlet tunnels as a whole was 10,015.2 cubic yards, and
the percentage of overbreak was 11.6 percent. The amount of overbreak in the weathered zones of the two tunnels was 1,268.1 cubic
yards, and the percentage of overbreak was 13.3.
The excavation of the weathered zones of the' tnnels occupied the
month of September 1952. Once the appellant's forces emerged
from the weathered zones progress was quite rapid. Excavation
proceeded at a pace that was roughly twice as fast as previously, and
comparatively little cribbing had to be installed downstream from
the weathered zones. Indeed, Ackerman, in the middle of October,
even raised the*0question with Dolan and Williams whether the steel
ribs in the tunnels could be left out altogether. The rock then iboked
good to Ackerman and 95 percent of it did not seem to him to require
the steel supports (Tr., pp. 457-58, 473). O'Donnell was pretty much
of the same opinion. While he would not say that 95 percent of the
steel supports were unnecessary, he thought " a very high percentage
was not required." Dolan, also, who thought that they were getting
into "a little better ground" than we ever had before, reacted rather
favorably to Ackerman's proposal but he deferred to Williams who
"after all, was the tulnel man." (Tr., p. 218-19.) Williams asked
whether the Government would pay for the steel which the contractor
theii had4 on the' jo6 but was told that uch payment would not be
possible under the terms of the specifications. He then also asked
whether the Government was ordering them to leave out the steel and
was told that such was not the case (Tr., p. 774). There the matter
rested. While it may seem strange that the appellant should be installing a great deal of steel that apparently served no useful purpose,
it must not be forgotten that in tunnel construction more steel may
be used than is strictly necessary in order to quiet the fears of the
miners, and that this to a contractor may be as -valid a purpose as
actually supporting the rock. Moreover, a contractor who -was behiind in its work schedule would be particularly likely to take such
a factor into consideration, especially since the Government paid only
for such steel as was used, and unused steel simply would! become
surplus.
The power tunnel was finally holed through on December 1, 1952,
and the outlet tunnel on January 6, 1953. This did not complete,
however, the work on the tmmels, for the inverts of the tunnels
which represented the portions of the tunnels below the footblock
linie and which constituted'approximately 15 percent of the tunnel
aeas, still had, to be renioved.'
decision to postpone the removal
of the inverts was made by the appellant as early as August 14,
1952. Dolan explained this decision as an effort to expedite the work
r`The
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when the contractor discovered that the condition of the rock tnder
the footblock erms was such that it would be difficult during the
shooting process to hold the steeon the footblocks (Tr., p. 117). But
Williams,' 'who was the 'appellant's tunnel man with' decades of experience, testified 'that the app'ellant would, eaps,
made the
ihave
same footage even if the' invert work had not been deferred ! When
Dolan's' inconsistent testimony was called to his. attention, he grudgingly seemed'to concede that there was a problem of holding the
berm grades for the footblocks but added that "another reason" for
deferring the invert work was that "we would have a better working
way for our equipment" (Tr., p. 419-20). This would have nothing
to do of course, with the condition of the rock. The invert work in
the power tunnel extended from November 0, 1952, to February 20,
1953, and in the outlet tunnell from January 9, 1953, to March'16,
1953.
After the tumels had been holed thtolugh, the Bureau had a difficult
-decision to- make. In the weathered zones cribbing had been used
extensively; and to some extent cribbing also remained in the areas
downstream from the weathered zones. Sien under the terms of
'the specifications cribbing was temporary timber, and the contractor
was, therefore, required to remove it, this would have meant additional delay. On the other hand the presence of continuous timber 10
along which water might percolate and which might fracture the
lining of the tunnels was undesirable, pIarticularly in pressure tunnels.
The Bireau fitially Acided 'in January- 1953 that additional delay
should be avoided at all costs, and that the cribbing should be allowed
to remain in the tunnels, especially since-the concrete contractor would
be able to get in between the cribbing to place concrete to support
the rock. As Bloodgood put it, this wholly unprecedented decision
was made because "we wanted to get Terteling out of there" (Tr., p.
602).
The appellant's major claim is that it encountered "changed conditiohs" within the meaning of -article 4 of the contract in excavating
th
e tunnels. Whether the appellant is entitled to have the deduction
for overbreak relted, and its additional costs of excavafioh and
timbering allowed, depend obviously on the answer to the question
whether it'encountered changed conditions. Even the claim for an
extension of time, and the cancellation of the assessment of liquidated
damages, depends for the most, part on the allowance of the changed
conditions claim. However, the, claim presents certain problems of
scope, notice and timeliness before ,its merits may be' considered.
- Except possibly for some oral conversation that Dolan had with
A1ckerman on the subject of changed conditions, the first notice to
10Cribbing was likely to be much more damaging than timber struts that are placed
radially several feet apart.
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thel Bureau that any such a claim was being asserted as contained in
a: letter dated September 23, 1952, from the appellant. to Ackerman.
Wlhile the language, of this letter was general in its terms,1 ' it was
written- when the appellant's .forces.; were . about three. quarters of
the way through the weathered zones, and could have: referred only
to -conditions of the same nature as those encountered up to that time.
In acknowledging this letter under date of October 3,
A1952,
Ackerman
stated that the appellant's letter would be considered "timely
notification."
In November 1952 the appellant retained a consulting geologist by
the name of Harold T. Stearns to examine the rock conditions in the
tunnels and to render a report. Accompanied by Dolan, Stearns
examined the tunnels, and filed a: report under: date of November 11,
1952. The appellant transmitted this report to Ackerman with a
letter dated January. 26, 1953, in which it gave details of its' claimsbyreason of, having encountered "badly shattered ground". in the two
tunnels in te month of September 1952. "This material," it explained, "contained mud and sand seams, sloughed and caved badly,
required over-excavation and timbering, and in general slowed down
our progress appreciably." The appellant now specifically identified
-these "bad ground" areas as having been encountered "between Stations 5 + 80 and 7 + 20 of the power tunnel, and between Stations 5 + 42
and 7 + 12 of the' Outlet: tunnel.". The appellant asked in this letter
for additional compensation in the amout of $644169.66, for an extension of time of 12 days, and for, exemption from the overbreak
charges -in the a'bad ground". areas of the tunnels.,. At the time the
letter was writteninvert excavation, had been commenced, although
it had not yet been completed (Tr.,'.p. 286).. Foss conceded that at
the time this letter was written that the appellant 'knew. everything
'about the physical condition of the, rock in the tunnels (Tr., p. 371) .
He also conceded that the. Stearns report covered only the weathered
zones of the tunnels (Tr., p. 367).
In a letter-.dated April 10, 1953, Ackerman rejected the claim asserted in the appellant's letter of.January 26, 1953. In his letter, he.
identified the claim as:"based on certain areas of 'bad ground':which
you encountered in excavation of. the outlet and power tunnels."; On
May 6, 1953, however, when Dolan and Foss were in the project office
talking to Ackerman, they asked for the overbreak figures, and whpn
they: obtained them, they.stated that the figoures were unacceptable,
and that they would file-claims. based on conditions encountered
throwghout the too tunnels. Such a claim they asserted for the first
"'"In the excavation of the two tunnels covered in the above referenced co'ntract," the
appellant stated "we have encountered materials which are different from, and mole costly
to excavate than, the materials indicated in the plans and specifications furnished t us at
the time of preparing our bid."
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time in writing in a letter to Ackerman dated December 16, 1953,
which' was, of course, long after the tunnels had been holed through.;
However, even in this letter, the appellant still did not specify the
nature of the conditions that had been encountered in the tunnels
No'ti-'& of th s;odeitions
a
from the weathedne
do*
was first given to the Bureau in the letter dated July 8, 1954, from the
appellant to Ackerman 12 with which it transmitted a geological report
from Dr. Walton, and in which it referred also to a geological report
on the Palisades Dam site made for the Bureau by H. K.: Dupree in
1947, which, it stated, had recently come to its attention. Dr. Walton
had been retained as a consultant by the appellant, and on March 27,
28, and 29, 1954, he had visited the Palisades Dam site and the tunnels
to study'the geological conditions there. At this time the tunnels
were being lined with concrete but several hundred feet at the up,stream ends of the tunnels were still exposed. Dr. Walton testified
that he inspected and logged. all the drill cores relevant to the tunnels,
perused the Dupree report for several hours in the project office, prepared microscopic thin sections of 18 specimens of rock which he had
taken from the site, and made a petrographic examination of the
specimens. He also testified that he inspected the rock in the spillway tunnels. However, Dr. Walton took no' pictures of the' rock con-

ditions in the tunnels, and did not call the attention of ay of the
tiita u personiiel to' the' penonmena
ihe
WaS obseiving. These
phenomena were variously'described at the hearing as "slate-like
cleavage," "platy fracturing" and "latent sheeting," all of which designated an alleged physical tendency of the rock to break into thin
sheets. 'Dr. Waltonlattributed his failure to take photographs of this
condition to the fact that he was not a professional photographer
and to his erroneous belief that there were complete sets of photographs already in existence,' and he ascribed his failure to call the
attention of Bureau personnel to the condition which he had observed
to the fact that it was abundantly displayed in the rock that was exposed all around the tunnel site.
On-the basis of Dr. Walton's report, the appellant now asserted, in
its letter'of July 8,' 1954,' another claim of having, encountered 'a
changed' condition, "separate y and independently" of the claim based
on the' 'conditions in the weathered zones, namely "a condition of
latent sheet fracturing" downstream' from the weathered zones, which,
according 'to the appellant, accounted "not only for the manner in
which-the~rock broke Sduring blasting but also explains in large
measure~the cause for excessive o'verbreak." In the alternative- it also
fadvanlced 'a laim based on misrepresentation of conditions. _In supthis
is the same letter that accompanied. the appellant's acceptance of the Government's final payment voucher.
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port of this claim, the appellant asserted that "None of the latent sheet
jointing which was present in this rock was reported by the contract
borings."
On the basis of the evidence the Board must find that the contractor
did not encounter unusual difficulties in excavating downstream front
the weathered zones, and that the condition of latent sheeting did not
prove to be a practical problem. in the! excavation of the tunnels of
which account need be taken. The fact that a geological condition
may exist does not necessarily establish that it causes difficulties in
excavation. Dolan and Foss, as well as Williams, reflected in their
testimony Dr. Walton's scientific explanation of a condition of which
they had only the vaguest notion, 'and made claims that were only
afterthoughts based on his revelations. Asked to what extent the
material broke in thin slices, Dolan replied: "Well all I can say is that
it prevailed at a considerable extent. In other words, it wasn't hard
in any location to find material that was breaking in thin slices. Percentagewise it would just be a wild guess. I wouldn't know" (Tr., p.
219). When Foss was asked when he first became aware of the phenomenon of latent sheet jointing, he replied: "I believe it came from
Mr. Walton's report" (Tr., p. 376). With equal frankness, he admitted that he had not made any estimate of the amount of overbreak which was attributable to the latent sheet jointing. As for Williams, when he was asked whether the rock had come off in sheets, he
replied: "Well;'yes, to a certain extent but there was a good lot of that
that was pretty blocky and came off in chunks" (Tr., p. 421, italics supplied). Another question put to Williams and his answer are even
more significant. Thus:
Q. You have stated that the rock broke along some mica-like lines.
Could you state how the rock would have broken if those mica-lines had
not been there?
A. So help me, no. (Tr., p. 430.)

On the other hand, the Govermnent witnesses could not recall that
they had observed any condition that could be described as slate-like
cleavage. Ackerman could not remember noticing it, although he
went through the tunnels twice a week. Neither Walter nor O'Donnell were able to observe it. Indeed, the latter, whose observations of
the tunnels were the most frequent, described the rock below the
weathered zones as "chiefly blocky rock." Such rock would break
along the joint lines but not necessarily in thin sheets. Dr. Walton
made his observations on the condition of latent sheeting from core
specimens, taken from along a road ct made in the hillside above the
tunnels in the course of the work. He could not identify the condition
of latent sheeting on any of the photographs of the insides of the tun451756-58
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nels offered in evidence by the Government. Stearns in his report referred to the "neatly constructed sections of the tunnel on both sides
of the caving: ground," which, if anything, would indicate that the
excavation outside the weathered zones had been normal. When
Dolan was asked, moreover, whether after Stearns' visit it had been
more difficult to excavate, he replied: "I don't believe so" (Tr., p. 310).
The fact, already mentioned, that little cribbing was installed outside
the weathered zones, and that even the curtailment of steel supports
was considered is inconsistent with the existence of excavation difficulties. Finally, it does not follow from the mere existence of the condition of latent sheeting, that it would actually make excavation more
difficult or contribute to overbreak.3 On the contrary, it could actually have a beneficent effect by causing the rock to break along the.
desired lines of excavation. Indeed, Dr. Walton himself admitted
this.

In its letter of July 8, 1954, the appellant requested by way of
relief the following: 14 (1) the application of an overbreak ratio of
5 percent, which would reduce the overbreak charge of $200,304.00 to
$84,905.00; (2) additional excavation costs in the weathered zones in
the amount of $64,169.66; (3) additional costs of installing timber
within areas outside of the weathered zones in the amount of
$22,360.40; and (4) the remission of the overbreak charge for 734.7
cubic yards of timber left embedded in the concrete, and hence replacing an identical quantity of concrete (at $20 a cubic yard this
would amount to $14,694). In addition to the extension of time of
12 days previously requested, the appellant now requested a further
extension of time of at least 100 days, by reason of the changed conditions, and also by reason of the more difficult weather conditions
that prevailed during the invert operation, and which, it asserted,
would not have been encountered if there had originally been no delay
in procuring steel.
In view of the negative result which the Board has reached with
respect to the merits of the appellant's claims, the Board does not
deem it necessary to resolve certain perplexities presented by the
fact that the appellant in its brief has somewhat reformulated its
original claims, or to pass on the contention most earnestly advanced
by the Government that the appellant failed to give timely, and
sufficient notice of having encountered changed conditions in the tunnels elsewhere than in the weathered zones. But, since it is apparent
from the correspondence and other facts of record already recited
that the appellant delayed' for a long time after the tunnels were
'3 See Win.
rumpacker & Seons Co., Eng. C&A Board No. 523 (January 15, 1954), in
which the Board made such an observation in connection with a similar problem.
1 This is exclusive of relief requested in connection with two other claims, which will
be more particularly described below where these claims are considered.
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holed through before claiming that it had encountered changed coneditions throughout the tunnels, and since article 4 of the contract
required not only that notice shall be given "immediately" to the
contracting officer but also that it shall be given before conditions are
disturbed, the Board. in assessing the evidence will give some consideration to the implications that are inherent in the staleness of
,certain aspects of the claim that changed conditions were encountered
throughout the tumels.
To establish a meritorious claim under the "changed conditions"
article of the contract the appellant must show that the conditions
tencountered fall into one of the two categories of conditions contemplated by that article. A claim is made out under the first category if the contractor has established that he has encountered con
ditions materially different from those indicated by the drawings
or specifications. As the Government in the present case expressly
repudiated, in paragraph 3 of the specifications, any notion that it
was guaranteeing geological conditions, and expressly provided, in the
third subparagraph of paragraph 51 of the specifications, that no
additional allowance would be made for tunnel excavation "on account of the nature or condition of any of the material encountered
it is clear that the condition of the material was not the'subject of any
representation made in the specifications. So far as the drawings are
concerned, while they contained in summary form logs of exploration
,(or drill hole information), these were. in themselves only representations of what was found in the particular drill holes rather than
representations of what the' contractor would encounter in: actual
fexcavation.15 Moreover, as will be shown in the discussion of changed
,conditions in the second category, if the logs of exploration were to
be -regarded as representations of what would be found throughout the
length of the tunnels, they were not to the effect that no adverse
excavation conditions would be encountered. On the contrary, the
conditions encountered were in general substantially similar to those
represented in the drawings.
The Board holds that the appellant did not encounter changed
conditions within the meaning of the first category of article 4. A
'claim may be made out under the second category of the article,
however, by establishing the existence of conditions of such an unusual nature that they could not reasonably have been anticipated by
the contractor. The Court of Claims has held 1 that conditions in this
6

"6The

Board has held in the two Carson Construction Company cases that borings or
-test holes that are not themselves guaranteed do not constitute definite representations on
which a contractor may rely. 62 I. D. 311; 321 and 422, 431 (1955).
'5 In such cases as Hirsch v. United States, 94 t. Cl. 602 (1941), Chernus v. United
States, 110 Ct. Cl. 264 (1948),_Loftis v. United States, 110 Ct. Cl. 551:(1948), and
Shepherd v. United States, 125 Ct. Cl. 724 (1953).
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category may be found to have existed, notwithstanding the inclusion
in the specifications of such caveatory, or exculpatory provisions as
were included in paragraphs 37 and 51 of the specifications in the:
present. case. This doctrine rests upon the necessity of reconciling
the specifications with the provisions of article 4. The purpose of
article 4 is, however, to protect prudent contractors against unforeseen
abnormalities and a contractor who ignores the warnings in the,
specifications and all warning igns that would have been revealed
by a.reasonably thorough investigation is not entitled to the benefit
of the article. The burden of proving a claim that falls in the second
category of the article is a fairly heavy one, since the contractor must
show not only that he encountered. conditions that were unexpected
to him but also that the conditions encountered would have been
generally regarded as unexpected by others engaged in the same type,
of operations. Otherwise, as the Board has said, article 4 would
become "the Achilles heel of every construction contract." 17
The record in this case is so voluminous that it will not be possible
for the Board to explore the contentions of the parties in exhaustive
detail. It will, rather, proceed to state briefly under various topical
headings its reasons for rejecting. the claim of the appellant that it
encountered changed conditions.
The import of the provision for steel supports. The appellant
should have regarded item 4 of the schedule, which made provision
for 2,000,000 pounds of steel supports, as a warning of difficulties
that might be encountered in excavating the tunnels. Tunnels that
required full support would hardly be expected to be drilled through
very good rock. 2,000,000 pounds of. steel was sufficient to support
the tunnels throughout their lengths; and the: expectation of the'
Bureau was that the tunnels would require such support. Moreover,,
Bloodgood testified that this was the first tunnel in connection with:
which the Bureau had figured on full support. As events proved,,
the Bureau's calculations were fairly close to the amount of steel forvhich it paid the appellant inder item 4, which was 1,689,85T pounds..
It is the appellant's contention that the warning implicit in item,
4 of the schedule was less ominous than it seemed. It is alleged that'
"there, is unrebutted testimony of the appellant's witnesses (namely,
Dolan and Foss) that it was common practice for the Bureau ofReclamation to specify- enough steel to support the full length of
proposed tunnels in order to avoid the possibility of a future shut17 See L. D. Shilling Co., Inc., 63 I. D. 105, 116 (1956).
The appellant itself seems to
have been in some confusion concerning the precise theoretical basis of its claims.' In its'
first letter of September 23, 152, it seemed to state a claim under the first category of'
article 4 but in its final letter of July 8, 1954, it asserted the claim under both categories'
of article 4, at least in so far as the weathered zones were -concerned. The "latent sheet-ing" claim was, however, referred exclusively to the second category of article 4.
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*down of the project for lack of mateiials," and that "Although they
had ample opportunity to do so, the Governnent's witnesses did not
deny that such a practice existed." The Board finds itself unable to
accept this contention or the reasoning on which it is based.
Bloodgood's testimony that the tunnels in this case were the first
to require full supports is itself a denial of ay common practice.
Moreover, neither the testimony of Dolan nor of Foss really amounts
to any, assertion of a common practice. Dolan merely testified that
the contractor's executives hoped that they would be able to get by
with supporting the tunnels to the extent of 50 percent only (Tr.,
pp. 83-84, 212, 235, 275). Again, it is not apparent how Dolan, who
had had no previous tunnel experience, would be in a position to
'know of any common practice. As for Foss, he merely testified that
"ordinarily" it was the policy of the Bureau to "ask for sufficient to
support the entire tunnel," and he employed the term "common practice' only in relation to the work which his firm had done for the
Bureau (Tr., p. 347) without indicating whether it had previously
,done any other comparable tunnel jobs for the Bureau. However,
even if Foss's testimony could be construed as the assertion of a cornmon practice, the Board could give it no weight in.view of the fact that
the appellant not only actually ordered 2,200,000 pounds of steel, which
,was 200,000 pounds more than the Bureau's estimate, but also that
the appellant would not commence tunnel excavation until it had
been assured of the delivery of at least 1,000,000 pounds of steel.
Actions speak louder than words. Moreover, if the appellant's eecutives had any doubts concerning the significance of the provision
for full supports, they could readily have resolved the doubt-by addressing a proper inquiry to the Bureau.
The appellant's pre-bid investigation. In every case involving a
,claim of changed conditions, the Board has emphasized the importance of the contractor's pre-bid investigation, and the making of as
6careful a site examination as the circumstances of the case may require.
The appellant contends that it made a careful investigation, and concluded that it would encounter go'od tuneling rock. The record does

not support this contention.
The site of the tunnels was examined by Dolan and Foss on a day
'in the middle of November 1952, and their examination appears to
have been hurried. Upon their arrival at the project office, they.
were met by one Jerman, who was then the Resident Engiiieer of the
,project, and who accompanied them -during their examination of the
site. The party went by the Forest Service Road, and crossed the
-river on a footbridge 'that led directly to the tunnel portals. There
was some snow on the ground that day b it was not enough to
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obscure the portals. Although Dolan and Foss viewed the upstream
portals and were shown the approximate vicinity of the downstream
portals, they did not take the trouble to walk the lines of the tunnels,
or clamber up the hillside. Thus it took them only about two hours
to complete the site examination.
Dolan testified that in the course of their visit Jerman pointed out
to them the blockiness of the rock which they could see at the portals,,
but told them that "the rock tightened up as it got back into the mountain." Dolan also testified that it was his "understanding" that Jerman had been in charge of "the Government's drilling party"

(Tr., p. 29). Presumably the purpose of this was to show that by
reason thereof Jerman was in a specially good position to know what
the conditions of the rock were inside the mountain, but the record
does not show precisely what he did in supervising the drilling party,
and hence it does not appear that he had any knowledge that was
superior to that of other project personnel. Moreover, the knowledge
which anyone could have had with respect to the condition of the
rock inside the mountain was subject to obvious limitations. In any
event, there is nothing to show that Jerman was authorized to make
any statement to prospective bidders, and his puff was, therefore,
inno way binding on the Government.
'The day that Dolan and Foss spent at the Palisades project was
spent in part also in the project office where they examined the drawings and specifications and the physical cores of the drill holes, which
were made available to bidders for their examination. It is obvious
that the descriptions of the drill holes on the drawings themselves
were merely summaries and that the physical cores themselves were
the primary and best evidence of what was ascertained by the drilling
of the holes. Appellant, being aware of the existence of the physical
cores, was, therefore, chargeable with any knowledge of conditions
which could have been obtained by an examination of these cores.'s
Dolan and Foss do not appear, however, to have spent much time
in examining the physical cores which were on display. Dolan testified that he spent from an hour to an hour and a half in this examination, and that he looked at seven or eight of the cores, confining his
attention apparently to the cores of the drill holes which appeared' on
the tunnel profiles. Moreover, he did not ask such significant questions as whether there had been loss of water on any of the cores,
even though he thought that this would indicate the existence of bad
cracks and fissures, or whether there had been crushing of cores in the
core barrels. As for Foss, it is apparent from his testimony that
Is See appeals of Mellon-Stvart Company, Bng. C&A Board, No. 197 (May 15, 1951),
Charles H. Tmpkins Comlpany, Eng. &A Board, No. 606 (August 16, 1955), and elby
tDrilling Corporation,Edng. C&A Board, No. 729 (January 16, 1956).
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he knew little or nothing about core drilling, and that he hardly didi
more than glance at the cores. He was, moreover, not particularly
concerned about the presence of clay, which he felt, apparently, was
Dolan's province, and he was "more interested in the cores to get the
structure of the rock" (Tr., p. 358).
It should be particularly noted again in this colection that, the
Palisades tunnels represented Dolan's first tunnel job. Williams,
who was the man in the appellant's organization who was the old hand
at tunnels, did not participate in any way in the preparation of the
appellant's bid. While Foss, too, had some tunneling experience, it
was not in connection with the type of tunnels involved in the Palisades project.
The appellant puts special emphasis upon the fact that at the time
of bidding neither Dolan nor Foss was aware of the existence of the
Dupree report of 1947, and that its existence was not called to their
attention by any representative of the Government."' It is easy to
understand the reason for this emphasis. The Dupree report contained a dire predication of excessive overbreak, as well as other hints
which would have perturbed any bidders, and the predictions rested,
moreover, on observations made by Dr. Charles P. Berkey, perhaps the
leading consulting geologist in the Western States. Now the Board
has no reason to doubt that Dolan and Foss had not actually become
aware of the Dupree report until long after the appellant had placed
its bid, and it does not charge them with knowledge of its contents
with respect to matters where such knowledge would be material.
Their failure to ascertain whether such a report existed is, however,
only a further indication of the casualness of their pre-bid investigation. The Bureau of Reclamation is constantly putting out reports
in connection with contemplated irrigation or power projects. How,
the appellant's executives could assume that such a project as the
Palisades project would be undertaken by the Bureau without the
preparation of a preliminary geological report strains credulity. 2 0
Apparently, neither the Government nor the other bidders took as
optimistic and sanguine a view of the job as Dolan and Foss. The
19 Dolan learned of the report apparently a few weeks before Stearns' visit to the
Palisades Project in November 1952. Foss testified that he did not know of the Dupree
Report until after completion of the job (Tr., pp. 59-60, and 339).
° It is highly significant that when Dr. Walton, who had made a study of the specifications and drawings, was asked at the hearing whether in his course of the investigation
of the site he had become aware "of a geologic report known as the Dupree report," he
replied: "Well I was perfectly certain that there must have been a preliminary geologic
study of this site as a basis for the preparation of the contract documents, and so when
Mr. Dolan took me to Mr. O'Donnell's office, and introduced me to Mr. O'Donnell, one of
my main objectives in making this call was to ask him if such a report existed e * *"
(Tr., p. 888). What was surmised by a Yale professor of geology who had had no direct
dealings or contacts with the Bureau of Reclamation should no less readily have been
surmised by the appellant's executives.
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final Government estimate of its cost was $2,049,000,21 or approximately 40 percent higher than the appellant's bid of $1,242,700. The
next lowest bid was $1,576,000. In all a total of 17 bids were received,
ranging all the way from the appellant's bid to $3,038,500. Appar-ently the other bidders did not share the appellant's optimism in estimating the probable costs. Their bids might, perhaps, be viewed
as in effect a judgment on the part of the appellant's competitors of
what was "generally recognized as inhering in work of the character
provided for in the plans and specifications." While the purpose of
article 4 is to encourage bidders to make the lowest possible bids by
eliminating unknown contingencies, it is not intended "to encourage
prodigal bidding in the face of readily ascertainable conditions." 22
The nature of the geological conditions. The Board has already
indicated in its general review of the appellant's operations in the tunnels that the difficulties which it encountered were not abnormal, and
that such difficulties as were encountered were surmounted by normal
tunneling methods. It remains only to determine whether the ascertainable geological conditions were such that the appellant should
have been warned of the difficulties which it actually encountered.
Before proceeding to comment on the surface exposures, the physical
cores, and the drill hole information on the drawings, however, some
preliminary observations are in order.
The Board credits the testimony of the Bureau witnesses that some
difficulties are to be expected in any tunnel construction work. In'deed, this much is obvious. Foss went even further in his letter of
January 26, 1953, to Ackerman, for in it he stated: "We are fully
aware that no one can absolutely guarantee underground. conditions
that may be encountered in tunneling work." 2 Weathered zones of
broken rock are encountered in almost every tunnel, and the existence
of clay seams, too, is quite common. Rock tends to alter into clay as
it weathers, and, hence, weathering is an indication that clay may be
encountered.
21 Bloodgood testified that, in preparing the estimates, he had consulted with Oscar Rice
(now chief of the Design Division of the Bureau), who had visited the project during its
early days, and who, although not a geologist, had a good opinion on materials, and also
with Leigh Cairns, then Bloodgood's assistant, who had had a lot of experience in bidding
'for contractors. Rice advised Bloodgood that "the evidence indicated quite a lot of broken
unsound material," and that he was "considerably concerned" about "the sides of the
mountain where the abutments of the dam.wbuld go" (Tr., p. 580). Having already
advertised for enough, steel to completely support the tunnels, the conferees decided to
raise
their original estimate by $160,000.
22
SeeL
e AD. Shillinfg, 63 I. D. 105, 117 (1956).
2 The Board also perceives no good, reason for rejecting the testimony of Walter, which
is unrebutted, that shortly after the bids were opened Foss told him in the course of a
conversation that "because of the appearance of the rock at the portals of the tunnels, the
'upstream portals, the way the rock laid, and the fractured and jointed condition of the
rock, that he. expected considerable
verbreak in the upper quadrants of the tunnels"
(Tr., p. 690).
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All the witnesses who testified with respect to the surface exposures
of the rock agreed that the rock was columnar in formation but dis-'
agreed with respect to the extent of its weathering, jointing and
breakage. Dolan, who testified on direct examination that the. rock
was columnar, dipping from, east to west, and that the face of the rock.
was clear, did concede that there was "a small amount of Weathering
on the surfaces of the jOilts, the more or less vertical joints" but he
did not consider the degree of weathering to be abnormal (Tr., p. 29).
Foss testified that "I couldn't visualize any great amount of trouble
portaling into this tunnel, from the material that I saw on the surface" (Tr., p. 324).24
The Government witnesses, who also had an opportunity to view the.
rock before it was disturbed, did however, anticipate trouble. Ackerman testified that the rock was "columnar, badly jointed, and a lot of
more or less vertical seams laying with the plane of the rock, of course,
and there were a great number of horizontal seams," and it seemed to
him that "in drilling the tunnel in breaking off through these columnar structures that you would get a considerable amount of overbreak"
(Tr., p. 454). He also testified that clay seams should have been expected in view of the surface exposures. Walter, who visited the
Palisades project before the opening of bids, testified that "considerable rock was exposed at the upstream tunnel portals and-the rock appeared to be massive andesite, columnar andesite with many joints
and cracks. The rock was hard, dense" (Tr., p. 680). He also referred to the rock as "fractured and jointed," and while he agreed that
generally rock improves with depth, he added that such would not be
the case invariably.
In view of several photographs in the record, including two included
in the Dupree report, as well as other indications in the record, the
Board must accept the testimony of the Government witnesses with;
respect to the nature of the rock outcroppings. The photographs
clearly illustrate the broken nature of the surface exposures. One of
the photographs in the Dupree report shows a considerable accumulation of talus at the base of the left abutment, and another shows the
jointed and broken condition of the rock.25 In the report itself it is
stated that, while in some of the surface exposures, the joints are
PAStearns, who stated in his report that the surface exposures indicated stable rock, did
not, of course, view the rock prior to bidding.
; When on cross-examination Dolan was shown this photograph he agreed that it showed
"broken rock, there is no question about that" (Tr., p. 8). On redirect examination Dolan
attempted to retreat, but not very successfully, from this admission by explaining that
the picture shown him had looked "like some of the better rock that we encountered"
(Tr., p. 270). Incidentally, the mere fact that Dolan testified that Jerman had assured
him that the rock would tighten up inside the mountain, shows an awareness on his part
that he was observing an unfavorable condition.
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widely spaced, in others they are closely spaced, and also broken (p.
30 of the report), a condition that was aptly described by Dr. Walton
as one of "random jointing." On the next page of the report it is
stated: "It is in the more closely jointed areas where the overbreak is
anticipated to be large." It appears from the report that Dr. Berkey
visited the project in July 1947, and was greatly concerned about the
closely jointed condition of the rock, although on the whole he regarded .the rock of the left abutment as "an exceedingly sound rock"
(Dupree report, p. 21). It is apparent, however, from the observations in the Dupree report as a whole that soundness of the rock had
its exceptions. And, in speaking of such an igneous rock as andesite,
it must be remembered that soundness is a relative conception. As
Dr. Walton put it more than once, the andesite was good "for this
type of rock" (Tr., pp. 875, 876). A "good" rock is not necessarily a
good rock for tunneling purposes. 26
X
'As for the condition of latent sheeting, even if it were to be found
that it was a condition that prevailed in the areas of the tunnels
downstream from the weathered zones, nd that increased the difficulties of the excavation, it could not be considered an "unknown
condition" within the meaning of article 4, since it was a condition
which could readily be detected at the time of the bidding. The
existence of surface exposures of the platy structure of the rock was
noted in the Dupree report in which it was stated: "In some surface
exposures, the rock has a platy structure" (p. 21). Dr. Walton found
it "abundantly displayed" in the rock that was exposed all around
the tunnel site (presumably he was referring to the open road cut
above the tunnels). And, even if the evidence were insufficient to
establish that it would be observable at the original ground surface,
latent sheeting is quite a usual condition in igneous rock, and according to Dr. Walton, unusual only in such thick sills as that of Calamity
Peak. However, he also testified that an observer would have to
know "a good deal about geology" to be aware of this distinction (Tr.,
p. 914). Indeed, Foss conceded that this was "something that I don't
understand anything about" (Tr., pp. 371-72).
In any event there was evidence of latent sheeting in the cores of
the drill holes. Dr. Walton, who examined the cores when he was at
the Palisades Project, testified that there was evidence of platy fracture "in greater or lesser degree in almost all of the cores" (Tr., p.
886), and that, moreover, a contractor could see "the physical evidence
that is there which plainly shows the sheeting lines," and that he
"presumed" that a contractor could make his own interpretation "of
2 As Bloodgood vividly put it: "You can have rock, which we have had, that makes
good concrete aggregate, but it is like plowing through a box of crackers for tunneling
purposes" (Tr., pp. 651-52).
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what the condition indicated" (Tr., pp. 913-14). On a core of approximately a foot and a half taken from D. H. 116, Dr. Walton
counted no less than 21 dark bands indicating the condition of latent
sheeting (Tr., pp. 924-25). In addition to the indications on the:
cores themselves, the log of D. H. 66 contains the notation: "Slatelike

cleavage from 285 ft. to 306 ft."

27

The mention of the log of this drill hole brings the Board to the
subject that more than any other has been most heavily explored in
this case. The' appellant has concentrated on the drill log data in
the specification drawings in preference to the data which would have,
been revealed by the drill cores themselves, preferring, apparently,.
the secondary to the primary sources of information. The depth, location, angle, description, and relative importance of the drill holes
favored by each side has been minutely examined, analyzed, and.
discussed, both at the .hearings and the briefs. It is apparent, therefore, that in dealing with this subject particularly the Board cannot,
without unduly extending this opinion, follow the example of the:
parties but must confine itself to the most general observations. To
state the Board's ultimate conclusion first, it agrees with the Government's contentions rather than those of the appellant with respect to
the significance of the drill hole information.
The appellant has concentrated on the relatively small number of
drill holes shown on the drawings for particular sections of the tunnels.
For the outlet tunnel, it has selected D. Hs. 32-C, 5 and 105, and for
the power tunnel, ID. Hs. 80, 117, 116 and 106, and has chosen to disregard or minimize other drill holes, shown on the drawings, in the
general vicinity of the tunnels, which were of greater or comparable
importance, such as D. Hs. 112,113, 66 and 67. Its general procedure
has been to project favorable drill hole information longitudinally for
inordinate lengths along the lines of the tunnels-in one instance
for more than 900 feet 2 5 --on the theory that such information "controlled" such lengths of the. tunnels, while virtually ignoring unfavorable drill holes much shorter distances away laterally from the.
lines of the tunnels..
As a matter of fact, the holes on which Dolan and Foss relied -did
not justify their roseate views. While they were drilled fairly close
to the center lines of the tunnels, they were for the most part rather
2 Thus the statement in the appellant's letter of July 8, 1954, that none of the latent
sheeting was reported by the contract borings was not entirely correct. Dr. Walton expressed himself as somewhat mystified by the failure to note the condition on the logs
fof many other cores, but Bloodgood suggested that "whoever logged these other holes had'
different terms for them" (Tr., p. 662).
2 To quote Dolan: "' * t you have got a hole here and a hole here, and they both show
the same rock, you normally would expect the same material in between, unless you had
further proof that that didn't so exist" (Tr., p. 50).

492

DECISIONS OF THE DEPARTMENT OF THE INTERIOR [64 I. IX

shallow holes, or were angular holes that dipped away from the
tunnels or were too near the portals to be overly significant, being
in the shallow portion of the rock mass, and only one of them, D. H. 4
was an indisputably good hole, although D. H. 32-C and 117 also
showed fairly good rock. On the other hand, of the drill holes emphasized by the Government, D. Hs. 112 and 113 in particular showed
more broken rock than those near the portals, and were not only
drilled into the higher portion of the rock mass but were closer to the
weathered zone at the depth which corresponded with the elevation of
the tunnels. In his letter of December 16, 1953, to Ackerman, Foss
conceded that "IHs 112, 113, 66, 67 and 101 showed rock more nearly
representative of that encountered in the Power and Outlet tunnels,
at least they do describe badly broken, weathered rock with sand and
clay seams" but dismissed them on the ground that all these holes
were in closer proximity to the spillway tunnel. However, at the
hearing, Dr. Walton testified that D. H. 113 was "important" (Tr.,
p. 909),2 and that it was "a clue to an undesirable condition" (Tr.,
p. 9 1 5 ).
Viewing the drill holes shown on Drawings 456-D-45 and 456-D-46
as a group, it appears that 15 out of the 25 drill holes refer variously
to weathering, alteration or staining as characteristics of the rock.
In connection with a considerable number of these holes, some of
them either in close proximity to the tunnels or passing through the
tunnel planes, the rock was described either as "broken" or "badly
broken" or as "jointed," which might mean badly jointed rock. While
the logs did not indicate the degree of jointing, this could be determined from the drill cores.
As for the troublesome seams of clay encountered by the contractorin the weathered zones, the exploratory drilling was a particularly
unreliable method of ascertaining their existence. Core drilling
will not necessarily reveal the presence of clay seams. As Dr. Walton
himself testified: "Where you have steeply dipping features and
steeply dipping drill holes, it is quite possible to go down along side
of some bad feature for a long distance and never suspect its presence,
from the drill holes" (Tr., p. 914). Even when the driller encounters
21The appellant seeks to avoid the force of the testimony of its own witness in rather
curious ways. It makes much of the fact that the log of D. H. 113 as reported on the
drawings did not indicate "caving" at a particular depth which was shown in the more
precise Dupree report. However, the worst condition that would be indicated by caving
would be broken rock, which the log did indicate in abundance. The appellant also argues
that Dolan and osb did not consider the mere indication of badly broken rock as too
adverse a condition. As a matter of fact neither Dolan nor Foss paid any attention to this
drill hole simply because it was "too far away" (Tr., pp. 45, 55, 345), and, of course it isnot true that an indication of badly broken rock was to be taken lightly; the testimony of
all the witnesses, including Dolan and Foss, is to the contrary. If the appellant's arguments are to be taken seriously, it had little to complain of, since, except for the clayseams in the weathered zones, the worst condition it encountered anywhere was somebroken rock.
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clay seams, the clay maybe washed out by the drill water, and the
driller will not know whether he has struck clay or an open joint,
or a cavity. However, when clay has been encountered, the cores
may show evidences of discoloration which will alert an experienced
observer. Thus, the logs of D. Hs. 67, 70, and 101 did note the
presence of clay in the rock.
in the conception o the appellant's key witnesses exploratory
drilling was apparently an exact science, capable of pin pointing
trouble infallibly.30 But the appellant's own geological expert Dr.
Walton, conceded that there was another view of exploratory drilling
.and more correctly described it as "a sampling operation" (Tr., p. 931).
Further, he also stated in his report to the appellant that "the amount
of exploratory drilling in the andesite mass was inadequate to reveal
in sufficient detail the structural conditions affecting tunnels of the
size and lengths of the tunnels in this rock * * *" (p. 15). The reliance of the appellant's executives on the drill hole information as
negativing trouble in the, undrilled stretches of the tunnels was thus
misplaced. In view of the diversity of the conditions revealed by the
exploratory drilling, it could not reasonably be assumed that the
zones of good, bad, or indifferent rock would-be distributed in a
consistent pattern. As the exploratory drillingwas a sampling operation, moreover, bidders could not reasonably assume that the materials
would always come up to the best sample. On the other hand, sometimes the materials could be as good or better than the worst samples.A'
The appellant bases its claims not only on the drill holes which
were indicated on the drawings and did not come up to its expectations but also on two drill holes which were omitted from the drawings for the power and outlet tunnels, namely D. Hs. 64 and 65. The
omission of these drill holes is charged as a material "misrepresentation." As a claim based on misrepresentation is one for unliquidated
damages, the contracting officer was quite right in holding that it
could not be considered, and his decision is affirmed.
The percentage of oerbread. Assuming for the purpose of the
,case-without necessarily deciding the question-that the provision
for an equitable adjustment in article 4 of the contract would author30 This is best illustrated perhaps by the attitude of the appellant towards D. H. 116.
'This was a vertical hole approximately 20 feet east of the center line of the power tunnel
at elevation 5459.9 It was described on Drawing 456-D-46 as "Andesite, talus, sand,
-fine, clay and gravel, compact. Andesite, jointed, badly broken 15.6'-22.0', 28-35', 52-58'."
This was obviously not a hole of good augury, considering especially that the toD of the
tunnel was 60 feet below the surface at this point and the badly broken rock was indicated
to be only 2 feet above the top of the tunnel. Yet Foss testified that "you would have a
pretty good chance to slip through there without any trouble * * *" (Tr., p. 333) and
the appellant argues that the hole was not regarded as overly important. There are
-other illustrations in the record of the same sort of reasoning.
31 Thus, while D. H. 4, which was a good hole, came up to its promise, the unfavorable
-conditions suggested by D. Hs. 66, 67, 105, 106, and 116 for the areas downstream from the
weathered zones were not actually encountered.
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ize the Board to remit the overbreak charges in whole or in part, it
must be realized that the extent of the overbreak is at most only one
of the elements to be considered in determining whether the appellant
did encounter changed conditions. Moreover, a determination that
the percentage of overbreak was excessive cannot be made solely in
terms of geological conditions but requires also the evaluation of
factors of engineering practice and labor economics that affect the
extent of the overbreak. Thus, mere proof that the percentage of
overbreak was somewhat larger than even the Government expected
would not be sufficient in itself to establish that the appellant encountered changed conditions. It would be at most only one of many
relevant circumstances, and it.would have to be strong enough to
overcome decisively the force of the other circumstances which, the.
Board has already indicated, do not establish the existence of changed
conditions. The appellant has the burden of proving that the per-.
centage of overbreak was so excessive that it negates the inferences
to be drawn from all the other circumstances. The Government, on
the other hand, does not have to prove that any particular percentage
of overbreak was normal or abnormal. Although the appellant produced at the hearing a geologist to testify concerning the nature and
condition of the rock, he readily acknowledged that he was no expert
in the engineering problems of tunneling 2
The Government has shown that the percentage of overbreak in,
tunneling jobs generally has been strongly influenced by the high cost
of labor, particularly since the last war. A tunneling contractor is
put in a position between the devil and the deep, which in his case
is a choice between shooting "loose" and shooting "tight." If he%
shoots loose, he will increase the percentage of overbreak. If, on the
other hand, he shoots tight, he may have to do a considerable amount
of plugging and hand trimming before he can install the supports
and these methods naturally entail high labor costs. Even worse
perhaps they slow down operations. A contractor, therefore, who isbehind schedule in his operations has a particularly strong temptation
to shoot loose, particularly when he is working under a contract that
imposes a high rate of liquidated damages for delay. The appellant
was finally assessed no less than $33,600 for its delay; the liquidated
s2 In his report Dr. Walton stated that the purpose of his investigation was "to determine the causes of excessive overbreak in the tunnels" (p. 1), and concluded that thegeological conditions which were described by him were in his opinion "major causes for
the overbreak" (p. 15). At the hearing, however, he explained that such statements in
his report should not be read out of context, and that his testimony was intended to beconfined solely to the mineralogical features of the rock, and he expressly added that T
quite recognize that various types of engineering practice also have an effect on overbreak" (Tr., pp. 900, 902). This recognition explains no doubt the decision of the Government not to call the geologists of its own choosing who were present at the hearing. The
Government did not in the inain challenge Dr. Walton's purely geological conclusions,
although it did point to his limited opportunity for observation of the original
gological conditions.
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damages thus represented no less than 16 percent of the overbreak
charge of $200,304. In these circumstances the Board can readily
accept the Government's testimony that the appellant was tending to
shoot loose. 33
Loose shooting is more likely to occur in large supported tunnels
than in small unsupported tunnels because of the greater scale of the
operations and the greater difficulties i methods of excavation and
support. If the shooting is tight, it will be more difficult to install
heavy steel supports, alid to triun the rock points high above the tunnel
floor before the supports can be installed. Where supports have been
installed near the heading, the drillers must angle their drills outwards, in order to make it possible for the drills to clear the last support, and since it is not practical to hold the drills on a precise line,
the shooting tends to go beyond the pay lines. It has been the general
experience of tunneling contractors that overbreak will be much
greater in a supported than an unsupported tunnel 34
A comparative statistical analysis of any phenomenon has obvious
limitations but, in so far as such an analysis is instructive, the Government introduced a table showing that average overbreak o a considerable number of tunnels was .932 feet, which was close to the average
overbreak in the power and outlet tunnels.
So far as experience is concerned, it is valuable where the conditions
are comparable. The experience of Foss was generally in smaller
tunnels which were constructed many years ago when hand excavation
methods were less costly, and some of these tunnels were in earth materials. On the other hand, Bloodgood testified that the overbreak
on the Bacon Tunnel of the Cohunbia Basin project, which was 24
feet in diameter when finished, and almost 2 miles long, and which
was driven through columnar basalt, a rock similar to andesite for
tunneling purposes, was approximately 10 percent, despite the fact
that it was supported to a small extent only. Bloodgood also testified
that in the case of the Glendo tunnel, constructed subsequent to the
spillway tunnel of the Palisades project, the overbreak was 9 percent.
This tunnel was 31 feet in diameter; it was driven through sandstone
and limestone that are considered good tunneling materials; and it
was supported throughout its length down to the spring line.
It is true that the experience of the appellant in the spillway tunnel
was not comparable to that in the power and outlet tunnels of the
It

should be pointed out, however, that the Government does not charge, and that
It was simply
the appellant's chosen method of operation.
84The appellant's demonstration that if the depth of overbreak remains constant the
ratio of the overbreak quantities to the quantities of tunnel excavation decreases in inverse proportion to the size of the tunnel, is correct as a mathematical proposition but is
otherwise pointless.
a'

the Board does not find, that the loose shooting constituted negligence.
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Palisades project. The spillway tunnel is approximately 200 feet to
the west of the power and outlet tunlels, and lies deeper in the rock
mass through which the tunnels were drilled, although at a somewhat
higher elevation; it is of approximately the same length and width
as the outlet tunnel, and in the schedule of the Palisades contract
1,739,000 pounds of steel supports was estimated in connection with
its construction, which would seem to have been sufficient steel for
full support of the tunnel. The appellant bid $11.70 a cubic yard
for the excavation of the spillway tunnel, although its bid on the
power and outlet tunnels had been $0.05,-5 and it estimated that
the overbreak on the spillway tunnel would be 6 percents As it
turned out, only aproximately one-third of the spillway tunnel had
to be supported,8 7 and the percentage of overbreak experienced was
5.74 percent. However, the percentage of overbreak in the supported
sections of the spillway tunnel was significantly 12.28 percent as compared to 2.66 percent for the unsupported sections of the spillway
tunnel. 3" The appellant expected to encounter more trouble in excavating the spillway tunnel than the power and outlet tunnels, and
actually had less trouble. If this proves anything, it is that tunnel
excavation is rather unpredictable.
It is true, also, that the 11.6 percent of overbreak experienced by
the appellant was somewhat larger than the 10 percent of overbreak
which the Government estimated prior to the letting of the contract.
Bloodgood who testified to this effect also considered, however, that
the 11.6 percent was "within range" (Tr., pp. 607-08). The remission of even 1.6 percent of the overbreak charge would, to be sure,
allow the appellant to recover no less than $27,628.16, and a strong
case could be made for such a remission if it could be established that
the excess over the estimated percentage of the overbreak was attributable to worse geological conditions than even the Government
anticipated in making its estimate. On the basis of the present record,
however, it cannot be concluded that such was the case. As has been
shown, the geological conditions were not worse than was indicated
by the available data. Moreover, too many, other factors, which the
es Dolan testified that the higher bid was motivated by the fact that the appellant would,
not be operating headings side by side. On the other band, the appellant would have no
moving-in costs on the spillway operation (Tr., pp. 158-59).
N The Palisades contract under which the spillway tunnel was constructed provided no
charge for overbreak. It was, nevertheless, a matter of concern to the contractor, since
the Government made no payment for concrete outside the "B" lines. However, the
Government was obligated to supply the cement for the overbreak areas if they were not
the result of the carelessness of the contractor.
-7There were three sections that required support: from Stations 7+72 to 8+92 from
Stations 18+92 to 21+32; and from Stations 22+72 to 23+88. This would make a
total of 476 feet that required supports.
8
OThese figures are based on Government computations, which the Board believes to
be more reliable than a computation made by the appellant. The appellant's computation
was 9.8 percent for the supported, and .4 percent for the unsupported sections of the
spillway tunnel, with.an average overbreak of 6.88 percent.
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Government did not, and could not anticipate, intervened for the
Board to be able to say that the appellant was not responsible for
the somewhat larger percentage of overbreak than the Government
originally calculated.
On the basis of all the evidence, the Board finds that the appellant
did not encounter changed. conditions. It follows that.it must reject
the appellant's general request for the remission of the overbreak
charges and its claim for the additional costs of excavation in the
-weathered zones of the tunnels. It follows, too, that the appellant's
claim for timber installed outside the weathered zones, and its request
for remission of the overbreak charges for the total volume of timber
left in the tunnels must be rejected, in so far as they rest upon changed
conditions. Furthermore, relief may not be afforded on the theory
that the installation of cribbing constituted a change in the requirements of the specifications. In view of the Board's findings with
respect to the installation of the cribbing, it is clear that the appellant
was neither directed to install it, nor to leave it in the tunnel, and that
the decisions of the Bureau to permit the installation of the cribbing, as
well as to allow the cribbing to remain in the tunnels, were actually
for the convenience and benefit of the appellant, which apparently
viewed cribbing as being less expensive and easier to install than the
permanent types of support specified by the contract. There is furthermore no proof that the value of the cribbing to the appellant was
greater than the cost of its removal would have been. Cribbing was
a form of "temporary timbering" within the meaning of paragraph
fl3 of the specifications, and subdivision (c) of the last paragraph of
paragraph 51 expressly provided that the price per cubic yard for
tunnel excavation, as set out in item 3 of the schedule, was to include
the entire cost of "Furnishing, erecting and removing temporary
timbering in tunnels if used." As for remission of the overbreak
*charge by reason of the timber that was embedded in the concrete,
such a remission would be entirely inconsistent with the terms of
paragraph 51 of the specifications under which the overbreak charge
was to be determined solely by the extent of the overexcavation.

Other CaZims for Additional Oormpensation
(a)' Claim based on excavation for agging. The appellant claims
that it excavated an additional two inches below the spring lines of
the power and outlet tunnels throughout their lengths in order to
provide space for installing steel lagging outside the steel ribs and
that, although such excavation amounted to. 307 cubic ards, the
Government paid it for only 121 cubic yards of such excavation.;
451755-58-4
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This would leave a balance of 186 cubic yards unpaid for. By way
of relief the appellant seeks payment for this 186 cubic yards at the
contract price of $10.05 a cubic yard, which would be $1,869.30, and
cancellation of the charge for overbreak at $20 a cubic yard, which
would be $3,720. The total of the claim is, therefore, $5,589.30.
Except for a few pieces of lagging installed as spacers between
the steel ribs, the appellant did not actually install lagging however, downstream from the weathered zones, and it concedes that
it was never specifically directed to excavate for this lagging. Indeed, the question of payment for this excavation was not raised by
the appellant until after the tunnels had been entirely completed.
The appellant contends, however, that it was impractical to determine
after each round was blasted and mucked out what supports would be
needed, and whether the next round should be shot to provide for'
such supports, and that if provision had not been made for the
space for the lagging, it would have been confronted by expensive
handscaling operations. The contracting officer, nevertheless, found
to the contrary, and O'Donnell testified that it was not necessary to
excavate to the enlarged dimension to provide additional space for the
lagging below the spring line in any areas of the tunnels downstream
from the weathered zones. Indeed, he testified that he did not observe
that the appellant's forces departed from their normal drilling pattern
to allow for an additional two inches of excavation below the spring
line (Tr., p. 763), although he agreed that such fine shooting might
be possible (Tr., p. 833). But, if this was possible, the Board is
unable to perceive why a more discriminating practice could not have
been followed. While the appellant's contention that, in the words
of Dolan, "you couldn't tell from one shot to the next where you had
to put steel and where you didn't have to put it" (Tr., p. 199), might
have some force if the condition of the ground was constantly changing, the Board finds it impossible to understand why the appellant
should have gone on allowing space for lagging in long stretches of
the tunnels where it was never needed. 39 The Board finds, therefore,
that the additional excavation that is the basis of the appellant's
claim was wholly unnecessary.
The appellant was paid for such excavation as was necessary to provide space for the lagging in accordance with the specifications. Lagging was defined as a form of steel support by paragraph 52 of the
specifications, and under paragraph 51 of the specifications the outside
face of the lagging was the pay line for excavation below the spring
line. As the lagging used in the tunnels consisted of steel channels
is In the power tunnel this was true for a distance of 690 feet, and in the outlet tunnel
for a distance of 1,032 feet. Incidentally, the fact that no lagging was needed in such
long reaches of the tunnels is only another indication that the appellant did not encounter
difficult tunneling conditions downstream from the weathered zones.
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two inches in depth, the pay line was two inches outside the steel ribs
where lagging was actually installed below the spring line, and the
charge for overbreak was computed on the same basis. Where lagging was not installed, there was no basis for payment, or for refraining from making the overbreak charge. Thus, even if it had been
wholly impractical to omit the space for lagging at those locations
where no lagging actually had to be installed, this would have been
only a requirement of the contract which the appellant had accepted.
The fact that the Government inspectors may have been aware that
the appellant was over-shooting does not enhance the merit or the
appellant's claim.4
It is rejected.
(b) Claim for remission of oveTbreak utilized in Widening of tnnels. The Palisades contract included the construction of inclined
inlet tunnels which were to intersect with the tunnels constructed under the Terteling contract. After the completion of the work under
the Terteling contract, the Government made changes that required
the enlargement of the intersecting -areas. The result was that the
Government was able to utilize 518.3 cubic yards of the overexcavation for which an overbreak charge had been made at the rate of $20 a
cubic yard. The appellant claims that this overbreak charge, which
amounted to $10,366, should be refunded, since once the Government
had utilized the overexcavation, any necessity of filling the voids with
concrete disappeared, and it would be inequitable to permit it to maintain the charge. As the appellant was also the subcontractor who
constructed the inclined inlet tunnels, however, it received payment for
enlargement of the tunnels at $22 a cubic yard, and in making this
payment the overexcavation performed under the Terteling contract
was measured for payment under the Palisades contract.
In any event, whatever .may be the equities of this situation, the
overbreak charge was made strictly in accordance with the terms of
the Terteling contract. The change that was made was under the
Palisades rather than the Terteling contract, and hence in no way
altered the terms of the latter contract. Nor did it affect in any way
the quantity or characteristics of the work called for by that contract.
Hence, no basis exists on which relief could be granted by the Board.
The Request f or an Extension of Time
In its brief the appellant now contends that it is entitled to additional extensions of time of (1) at least 12 days by reason of the
changed conditions that it encountered in the weathered zones; (2)
62 days by reason of the tunnel supports it had to provide in view of
changed or misrepresented conditions; and (3) 51 days for the added
0Paul C. Helvack Co., 63 I. D. 209, 235 (1956).
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burden of removing the invert in winter weather, "which would not
have been necessary except for the steel delay and changed
conditions." 41
The requests made in (1) and (2) must be rejected in view of the
Board's findings and conclusions with respect to the claim of changed
conditions or misrepresentations. In connection with (2), it should
be noted additionally that, in so far as it rests on the use of cribbing
rather than timber struts, one of the reasons why the appellant requested permission to use cribbing was its conviction that it would
expedite the work. Moreover, when the Government decided not to
insist on the removal of the cribbing, it effected a considerable saving
of time for the appellant. It should be noted also that when in its
letter of January 26, 1953, the appellant first requested an extension
of time by reason of changed conditions it did not request an extension
of time to take care of the timbering- alleged to have been made
necessary by changed conditions.12

Only the request made in (3) rests partly upon an independent
basis. Admittedly, the appellant was extremely slow in removing
the invert, and performing the final cleanup of the tunnels. 4 3

It puts

the blame, however, on freezing conditions in the tunnels resulting
from winter weather. Its theory, in so far as not predicated upon
the untenable ground that changed conditions were encountered, appears to be that the initial delay of 113 days in obtaining steel made
it necessary that the work be performed partly in winter weather.
Actually, however, this delay gave the appellait a more favorable
period of performance than it would have had if the delay had never
occurred. The contractual period of performance would have run
from December 17, 1951, to August 3, 1952. This would have meant
that the appellant would have had not only to organize the job but
also perform at least a good part of the tunnel excavation during the
winter of 1951-52. As a result of the steel delay, however, the appellant obtained a period of performance that should have run from
April 7 to November 25, 1952, and thus should have included no
winter weather. At worst, the result of all the delays was that the
appellant merely exchanged the winter weather of 1951-52 for the
winter weather of 1952-53.
doAppellant's Brief, p. 80. The requested extension of time in (2) and (3) represent
considerable reductions from the requests made in the appellant's letter of July 8, 1954,
in which 70 days was requested for (2) and 60 days for (3).
41 The tunnels had then been holed through and even the invert removal had commenced. While the. appellant may not then have known perhaps the precise amount
of timber which was involved, it must have known how much additional time had been
involved in its installation. The fact that some of the timber might have to be removed
was not necessarily a delaying factor. Dolan testified that this could be accomplished
while other work was going on (Tr., p. 807). :
43 Dolan testified: "We spent ninety days or so here on what normally should have been
a thirty to forty-five day operation" (Tr., p. 181). 'The appellant's rate of progress was
at best, therefore, half of normal.
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It seems obvious, therefore, that the appellant to be entitled to a
further. extension of time must show either that it encountered "unusually severe weather" within the meaning of article 9 of the contract
or that it encountered further delays due to other causes that were
excusable. The record is devoid of any proof that the winter of
1951-52 was colder than the winter of 1952-53, or that any other kind
of exceptionally bad weather was experienced by the appellant. As
for other excusable causes of delay, the record shows clearly that far
from being excusable, they were the fault of the appellant. These
delays were connected, moreover, not only with the removal of the
invert but with other phases of the performance of the contract.
Deficiencies of both personnel and equipment were responsible for
the slow start of the appellant in excavating the tunnels. There was
considerable delay in manning the drill crews fully for a three-shift
operation.4 4 The appellant's own General Superintendent characterized some of the miners whom it employed as mere "nippers" (Tr.,
p. 433).45 The General Superintendent's health was, moreover, none
too good and while this situation was in part remedied by the greater
attention Dolan gave the job, it was nevertheless a factor in delaying
the work. Of the various equipment deficiencies the most serious was
one that Dolan attempted to pass off lightly as "the famous case of the
Eimco mucker" (Tr., p. 162). This machine, which was used for
mucking the tunnels,, was wholly unsuitable for the job, and was
finally replaced early: in August 1952 by a yard and a half electric
power shovel.4 6 Although the inadequacy of the Eimco mucker was
apparent almost from the beginning of its use, the appellant took at
least four weeks in replacing it with the more suitable equipment.
The removal of the invert was bedevilled by the no less famous case
of the slusher, a scraper type of excavator, used for mucking out the
invert sections of the tunnels, but again the appellant experimented
with it for several weeks before resorting to the use of a small shovel.
In the. cleanup of the tunnels the Bureau even came to the appellant's
rescue by renting it a backhoe which was successfully used by the
appellant for several days; the appellant also employed in addition,
however, various pieces of its own equipment, including the Eimco
mucker, a shovel and a dragline. More important, however, than
the equipment difficulties was the fact that the appellant was very
slow in shutting off the cold air from entering the tunnels and in pro4 As late as July 9, 1952, the drill crews were still only half manned. Under this date,
Ackerman wrote a letter to the appellant, complaining: "Up to the present time, you have
had an average of seven or eight miners on each shift where fifteen are planned."
45
Even more significant was this testimony of Williams: Q. Did you have experienced
miners when you commenced the job? A. I had the best I could get, very reputable men.
Q. But the best-wasn't too good then? A. Probably not (Tr., p. 430).
"Even after the shovel was put in operation the appellant had a low voltage problem
that was not solved satisfactorily for a considerable time.
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viding adequate means of heating them. It was not until February
1953 that the apellant made use of tarpaulins to block off sections of
the tunnels in which salamanders to melt the ice were placed. The
,delay, moreover, made it more difficult to thaw out the material that
had already frozen. Dolan himself conceded that if the invert had
been shot and mucked out promptly,. the difficulties caused by the
freezing .of the materials could have been averted.
The appellant contends, to be sure, that while some difficulties were
encountered in organizing and prosecuting the job, some degree of
trial and error is inherent in an enterprise of any magnitude and
complexity. Generally speaking, this is true, and the Board itself
has recently emphasized that a contractor's normal difficulties are not
to be exaggerated into derelictions. 4 Nevertheless, a contractor must
Surmount difficulties with reasonable promptness, particularly when a
job is urgent and the time for its performance is limited, as it was in
the present case. Weeks of experimentation-if not months of experimentation-are not excusable in the case of a job that is itself to
be performed in months.4
The request of the appellant for a further
extension of time is denied.
CONCLUSION
Therefore, pursuant to the authority delegated to the Board of Con'tract Appeals by the Secretary of the Interior (sec. 24, Order No.
:2509, as amended; 19 F. R. 9428)j the findings of fact and decisions
,of the contracting officer are affirmed.
WILLIAM SEAGLE,

Membe'r.

We concur:
T:EODOE H. HAAS, Chainrman.
HERBERT J. SLAUGHTER, Member.
See Caribbean Construction Corp,., 64 I. D. 254, 271 (1957).
There is no basis in the record for the contention of the appellant that it was delayed
-somewhat by the Bureau's setting of points, measuring overbreak, and checking steel
installation. Even if this had interfered slightly with the appellant's operations, it was
something which should have been expected by the appellant. Thereis equally no basis
for the appellant's contention that the Government has controverted a stipulation by
-charging It with delays in the invert operation. The Government did not stipulate that
"the- cleanup work began the day following the completion of each of the tunnels" (Appellant's Reply Brief, p. 26). The stipulation was only to the effect that the invert
operation extended between certain dates (see Tr., pp. 121-22).
47
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conform to the requirements
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and the fact that hearsay evidence is admitted will afford
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hearing. Although it has been held
that under section 7 (c) of the
Administrative Procedure Act,
an administrative finding cannot be based upon hearsay
alone or hearsay corroborated
only by a scintilla of evidence,
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issued under the Federal Range
Code and applicable to the.
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the Federal range which is
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the act of March 4, 1915 (8
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within a certain time and the
bank delayed the filing beyond
the time specified, the applicants must suffer whatever consequences result from the action of their agent

APPLICATIONS AND ENTRIESContinued

3

GENERALLY

A person who has a contract
with another under which he
is authorized to subdivide and
sell land assertedly owned by
the latter and which does not
purport to vest any title to the
land in the former cannot be
said to hold the land under
claim or color of title
IMPROVEMENTS

116

The fact that land held
under color or claim of title
may have been improved is not
sufficient to meet the requirement of the Color of Title Act
that valuable improvements
shall have been placed on the
land wheA it i shown that the
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improvements were destroyed
prior to the time the applicant
acquired his claim of title and
where it is shown that the improvements were not on the
land when the application to
purchase was filed
_
Improvements placed on
land held under color or claim
of title after the discovery by
the claimant that his title to
the land is defective do not
satisfy the requirement of the
Color of Title Act that the
land shall have been improvedThe mere surveying and
platting of land is not the placing of improvements thereon
within the meaning of the
Color of Title Act
CONSTITUTIONAL LAW
It is not a deprivation of
"due process" for an officer
other than the one who hears
the evidence in a mining contest to decide the case
CONTRACTS

(See also Rules of Practice.)
GENERALLY
A contractor who was entirely cooperative, and who
would have provided additional works to protect its

operations in rehabilitating an
existing irrigation system, if
such works had been clearly demanded or even suggested by
project personnel, cannot be
held to have been negligent in
the conduct of its operations
when a storm occurred that
proved to be of such magnitude that its consequences
could hardly be said to have
been foreseeable either by the
contractor or by project personnel. The burden of proving that the contractor was
negligent rests on the Government in such circumstances,

87

81

87

221

'CONTRACTS-Continued
GENERALLY-Continued
and this burden cannot be sustained simply by showing failure on the part of the contractor to coordinate effectively the work of its subcontractors, so that they would
perform the subcontracts on
time, if the prime contractor
did not breach its obligation of
timely performance towards
the Government, nor by showing that the prime contractor
performed other acts in the
course of construction which
may not have been causative
factors in magnifying the damage caused by the storm. However, the contractor was guilty
of negligence when, having
completed a wasteway structure, he failed to place the
backfill above the structure for
a period of approximately 6
months prior to the storm,
since such neglect would expose the structure to damage
even in an ordinary rainy
season Invitations for bids, bids and
contractual documents are publie records to the extent that
they do not involve "trade
secret" and "know how" data.
Public records are available for
inspection in accordance with
the procedure set forth in 43
CFR 2. 1. Restrictions on the
public's right to know how the
Department's public business
is conducted should be held to
a minimum
ACTS OF GOVERNMENT
A contractor engaged in rehabilitating an existing irrigation system should expect that
some maintenance work and
even minor construction work
will be performed during the
construction period of the contract, and the fact that such
work was performed does not
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excuse the contractor from repairing damage caused by flood
waters resulting from an unusually
heavy
rainstorm.
This is especially so when the
contractor has failed to show
that there was a causal connection between such work and
the damage to the contractor's
work
A claim of a clearing contractor for additional compensation because of a shortage of
marketable materials, which it
had a right to dispose of under
the terms of the contract, may
be allowed under the "changes"
article of the standard form of
Government construction contract when the shortage was
due to conduct of the Government that reduced the quantum of the clearing work to be
done by the contractor. The
contractor, however, would not
be entitled to additional compensation if such missing materials were not within the
scope of the clearing work to be
done under the contract, or
were removed without the
sanction of: the Government
after the passing of title to the
contractor
The presence in a contract of
specifications that necessitate
reference to the catalogs of
various dealers in order to
identify the types, styles and:
sizes of required articles constitutes an excusable cause of
delay if the specifications are
ambiguous, by reason of such
circumstances as the use by a
named dealer of the same number to designate different articles in different catalogs, but
not if the specifications are
unambiguous

progress of the contract work
be held up while consideration
is being given to the advisability of making changes in the
specifications constitutes an
excusable cause of delay
_
Delay s in the completion of a
building caused by the issuance of Government purchase
orders that necessitate deferment of completion of the
building until the articles specified in the. orders can be
procured and installed are
excusable

The issuance by authorized
Government personnel of instructions or requests that

312

ADDITIONAL COMPENSATION

388

449

The Board of Contract Appeals lacks jurisdiction to consider a claim for additional
compensation when no appeal
was taken from the contracting
officer's decision rejecting the
claim within the time specified
in the "disputes" clause of the
contract
Where the specifications contain an approximate quantities
provision, a contractor is not
entitled to additional compensation by reason of underruns
in estimated quantities of
crushed-rock blanket and riprap merely because the Government changed the design
prior to the advertisement for
bids but neglected to correct
the etitnates;, if in fact the
schedule quantities could have
been verified by the contractor
from the information supplied
by the drawings and specifications. The mere fact that
there was some degree of uncertainty in estimating the
quantities from- the drawings
and specifications is immaterial
if the degree of uncertainty was
not appreciable
_
Under a contract for the
construction of Section "G"
of the Richardson Highway in
Alaska, the contractor is not
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entitled to additional compensation under the "changes"
and "changed conditions" articles of the contract, notwithstanding the fact that the locations and yields of the borrow
pits indicated on the plans did
not reflect the yields of the
borrow pits used in construction. Not only did the Government not guarantee the
data indicated in the plans and
reserve the right to establish
substitute borrow pits when
pits indicated on the drawings
failed but the Government also
under the terms of the special
provisions of the contract
modifying the "changes" and
"changed. conditions" articles
reserved the right to make
changes in the plans to meet
unanticipated field conditions,
and limited the right of the
contractor to additional compensation to instances in which
there were overruns or underruns in excess of 25 percent of
estimated quantities.
The
contractor was, therefore, entitled to additional compensation only to the extent that
borrow and overhaul exceeded
the stated limitation
The total deletion by the
Government of an item providing for a select borrow surface course in a contract for
the construction of Section
"G" of the Richardson Highway in Alaska entitles the contractor to an equitable adjustment under the "changes"
article of the contract when
the item was deleted because of
insufficiency of funds rather
than to meet unanticipated
field conditions, provided that
the contractor has demonstrated a relation of cause and
effect between the deletion of

the item and the consequences
attributed thereto.
The contractor is entitled to an equitable adjustment for preparatory work on a specialized
plant designed to produce the
select borrow material economically but not for another
plant which was either not acquired for the sole purpose of
performing the deleted item or
which was abandoned as the
instrument for the performance
of the item long before its
deletion. On the other hand,
the contractor is not entitled
to any equitable adjustment
by reason of difficulties encountered in finishing the subgrade when such difficulties
were due to its own haste and
inadequacies in finishing the
subgrade prior to the deletion
of the surfacing course, or by
reason of the prolongation of
thework into another operating season when this was due
to the same cause, and to the
failure of the contractor to
give timely notice of completion prior to the onset of
winter weather. A highway
contractor may not maintain
high-salaried employees and
equipment during the winter to
complete work that had been
virtually completed at the
close of the prior working
season for fear that the Government might require excessive repairs of winter maintenance when such fear proved
groundless.
In any event, a
claim that the failure of the
Government to perform its
obligations under a contract
resulted in the prolongation of
the work into another season
is a claim for unliquidated
damages that may not be administratively settled or allowed
- -------------
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A contractor who, in excavating a trench for a sewer in
Charlotte Amalie, St. Thomas,
Virgin Islands, in an area
along the shoreline where a
seawall and, other waterfront
improvements had been installed, encountered an unusually large number of submerged pier piles that were
extremely difficult to remove,
in addition to piles at a site
indicated on a sheet of the
drawings as the "Site of Old
Pier Piles," is entitled to additional compensation either under the "changed conditions"
or "changes" clause of the
contract for the work involved
in removing such piles. A
site
investigation
general
clause included in the specifications was too vague to
constitute a sufficient warning
of the existence of submerged
piling at sites not indicated on
the drawings, and the contractor may be said to have encountered a "changed condition" either because the
existence of the submerged
piling was a subsurface physical condition that differed
materially from the representation made in the drawing, or
because the number and character of the piles constituted an
unknown physical condition of
an unusual nature differing
materially from those ordinarily encountered and generally recognized as inhering
in work of the character provided for in the contract. To
the extent that the submerged
piling actually removed was in
excess of that indicated on the
there was
also a
plans,
"change" in the scope of the
work
A contractor who, in excavating the trench for a sewer

in Charlotte
Amalie,
St.
Thomas, Virgin Islands, in an
area of hydraulic fill installed
in connection with the construction of a seawall, encountered in a large part of the area
extremely unstable soil conditions that materially increased
the costs of the excavation and
made necessary a departure
to a large extent from the
methods of laying the sewer
pipe prescribed in the specifications, is entitled to additional compensation under the
"changed conditions" clause of
the contract. The statement in
the Invitation for Bids that the
trench for the sewer was to be
in "dredged fill" denoted,
especially in connection with
the surface appearance of the
area, a classified fill rather than
a spoil bank area. If the fill
was a classified fill, the contractor had no reason to expect
the difficulties it actually encountered. While the specifications did suggest the possibility of minor difficulties, they
did not suggest the highly
abnormal conditions actually
encountered by the contractor.
Since the sewer line could not
be successfully laid by following entirely the methods
prescribed in the specifications,
and the Government- acquiesced in the methods actually
employed, the contractor is
also entitled to additional compensation under the "changes"
clause of the contract The question whether a contractor who was engaged in the
rehabilitation of an existing
irrigation system may be required to repair storm damage
to the work outside the pay or
neat lines of the contract
depends in large part upon
whether the contractor was
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negligent in its operations prior
to the occurrence of the storm.
Although under the terms of
the contract the contractor was
required to repair the storm
damage irrespective of fault on
its part, this obligation would
be limited to the restoration of
the work it had undertaken
under the contract. On the
other hand, if the contractor
were guilty of negligence in the
conduct of its operations prior
to the storm, it would be obligated to repair any damage
attributable to its negligence,
whether within or without the
pay or neat lines. However,
even though the contractor
were not negligent, the scope of
its obligation to repair storm
damage would not be so narrow that it could not be required to do any work that was
outside the pay or neat lines,
nor so wide that it could be
required to restore any property of the Government that
may have been damaged by
the storm. Thus, the contractor, who was required to
make an opening through an
embankment, was not obligated to rebuild other portions
of it, irrespective of the relationship of this work to the
restoration of the area excavated by the contractor or to
the completion of other features of the contract work--A contractor who was performing a contract to rehabilitate an existing irrigation
system was obligated under the
terms of the contract, which
indicated that the work was to
be delivered complete and
undamaged, to repair the damage to such work caused by
flood waters resulting from an:
unusually heavy rainstorm,
even though it may not have
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been at fault in constructing
the protective works required
by the specifications. The
costs of the reDair work cannot
be allowed under the "changed
conditions" article of the contract
---------In order to permit inspection
of damage caused by a flood
resulting from an unusually
heavy rainstorm a contractor
could be required to dewater a
headworks structure inundated
by the flood waters when the
contract provided that the
contractor was to provide without cost to the Government
reasonable facilities for the
inspection of the work
A claim for additional compensation made by a tunneling
contractor on the ground that
it encountered "changed conditions" within the meaning of
the second category of conditions specified in the U. S.
standard form of Government
construction contract, namely
conditions of such an unusual
nature that they could not
reasonably have been anticipated by the contractor, may
be allowed notwithstanding the
inclusion of caveatory, or exculpatory provisions in the
specifications.
Nevertheless,
the burden of proving a claim
in the second category is a
fairly heavy one, since the contractor must show not only
that it encountered conditions
that wvere unexpected to it but
also that the conditions encountered* would have been
generally regarded as unexpected by others engaged in the
same type
of operations.
Therefore, such a claim must
be rejected when the record
shows that the contractor made
only a hurried and casual prebid investigation; the speci& ca-
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tions required the tunnels
constructed to be full y supported; the drill hole information indicated the possibility of
encountering
adverse
geological conditions; and the
percentage of overbreak experienced by the contractor was
only slightly more than should
have been expected in view of
the geological conditions, and
the slight excess may have been
attributable to the contractor's
methods of operation A claim for additional compensation made by a tunneling
contractor on the ground that
it encountered "changed conditions" within the meaning of
the first category of conditions
specified in the U. S. standard
form of Government construction contract, namely conditions materially different from
those indicated by the drawings or specifications, cannot be
allowed where the specifications provided that the geological conditions were not
guaranteed, and that no additional allowance would be made
for tunnel excavation on account of the nature or condition of any of the material
-encountered, and the drawings,
although they contained in
summary form logs of exploration, or drill hole information,
were in themselves only representations of what was found in
the particular drill holes rather
than representations of what
the contractor would encounter in actual excavation
APPEALS

The Board of Contract Appeals lacks jurisdiction to con;sider a claim for additional
compensation when no appeal
was taken from the contracting
officer's decision rejecting the
Jlaim within the time specified

9
Page
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in the "disputes' clause of the
contract
When a contracting officer
withheld from payments due
under a contract sums to cover
contingent liabilities of-a contractor by reason of alleged
labor violations being investigated by him and by the Department of Labor, but made
no findings of fact with respect
to the alleged labor violations
and merely informed the con466
tractor that the matter was
being referred to the Comptroller General, and when the
contractor never requested the
contracting officer to make
findings of fact with respect to
the alleged labor violations and
did not complain of the withholding in its notice of appeal,
but only in a subsequent brief,
neither the issue of the alleged
labor violations nor the propriety of the withholding is
properly before the Board of
Contract Appeals. The submission of the matter to the
Comptroller General did not
constitute a-finding of fact or
decision within the meaning of
the "disputes" article of the
contract, or of the regulations
of the Board
Under a Government contract which provides for the
taking of an appeal within 30
days, but does not specify with
particularity either the event
that starts or the event that
stops the running of this period,
the time for appeal begins to
466
run when the contractor-. ac* tually receives its copy of the
decision of the contracting
officer, and an appeal that is
not mailed by the contractor
until more than 30 days after
the receipt of such copy is not
timely and must be dismissed
for lack of jurisdiction

3s

38

113

10

INDEX-DIGEST

CONTRACTS-Continued

Pag

APPEALS-Continued

During the period of 30 days
allowed for the taking of an
appeal from a contracting
officer's decision, made pursuant to the "disputes" clause
of the standard form Government contracts, the contracting
officer may withdraw or change
his decision; and, if he does so
before an appeal has been
taken, the running of the
original period of 30 days is*
tolled, and a new period commences to run at such time as
the contractor receives a copy
of an amendatory or substitute
decision. A communication
from a contracting officer to a
contractor, in order to amount
to a decision that will start
running the period for appeal,
must, at least, be so worded as
fairly and reasonably to iform
the contractor that a determination under the "disputes"
clause is intended
145
A contractor who claims that
the contracting officer erred in
denying a request for an extension of time, whether in whole
or in part, has the burden of
proving the existence of facts
sufficient to support the granting of such extension of time, or
of so much thereof as was denied by the contracting
officer
146
When the contracting officer
has considered claims on their
merits, they are not barred by
the failure of the contractor to
comply with the- procedural
requirement of written notice
of the claims, and the circumstance that the claims may
have been considered by the
contracting officer on the
merits only as a matter of
grace, may not be given any
weight by the Board of Contract Appeals in assessing the
merits of the claims on appeal
254
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When there has been a failure to make provision in a
contract for the assessment of
liquidated damages, such damages may not be assessed
against the contractor notwithstanding his failure to urge
this as a ground for reversal.
Such failure is not an example
of "practical construction" of
the contract by the parties,
which has to do with interpretation of its terms during the
period of performance
A claim for additional compensation made by a tunneling
contractor on the ground that
the omission of certain drill
hole information from the
drawings was a material misrepresentation is a claim for
unliquidated damages which
could not be considered by the
contracting officer, and may
not be considered by the Board
on appeal
_
BIDS

Generally

As the Comptroller General
has held that the term "accompanying papers" in paragraph 5 (b) of U. S. Standard
Form 23A is not broad enough
to include an Invitation for
Bids, and the provision for
liquidated damages in the
present case, although mentioned in the Invitation for
Bids, was not included in the
contract itself, made on U. S.
Standard Form 23, the Government may not assess liquidated damages against the
contractor for failure to perform the contract within the
stipulated time. The ruling
of the Comptroller General is
no less applicable because the
contracting officer in transmitting the contract to the
contractor also sent him a pur-
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CHANGED CONDITIONS

Statements in the specifications of a standard form Government contract to the effect
that Government-furnished information is not guaranteed, or
that bidders are expected to
inform themselves of all existing conditions, or that failure
to estimate correctly the difficulties attending the execution
of the work will not be a basis
for relief, supplement the General Provisions of the contract,
but do not supersede or override them, and do not preclude
the allowance of extensions of
time under the "changed conditions" clause in the event the.
contractor encounters conditions that - fairly meet the
standards prescribed by that
clause
_
A contractor who, in the
course of performing a standard form Government contract
for the demolition pf an existing building, encounters hidden
structural conditions of which
the contractor was unaware at
the time f submitting its bid
is entitled, under the "changed
conditions" clause, to an extension of time on account of
-delays caused by such structural conditions, if their presence was not disclosed by any
-of the drawings furnished the
contractor by the Government, would not have been
revealed by an inspection of
-the scope which a prudent
-bidder could reasonably have

IPage

CHANGED CONDITIONS-Continued

Generally-Continued
chase order for the same work.
Since the contractor had agreed
only to execute the standard
form of construction contract,
the purchase order must be
regarded as an extraneous and
unilaterally issued document

11

145

been -expected to make in advance of submitting its -bid,and was not a feature usually
found in a building of the type
to be demolished
.145
Where a delay in the performance of the contract work
is caused in part by excusable
circumstances, such as the encountering.of a "changed conditioi;" and in part by inexcusable.circumstances, such as
a failure by -the contractor to
make adequate provision for
overcoming known or expectable difficulties, -an extension
of time may be granted-for so
much of the total period of de-lay as fairly approximates the
amount of time lost by reason
of the excusable circumstances,
even though the time so lost is not susceptible of precise determination because of-the con-.
current nature of the various
causes of delay146
Under a contract for the con-:
struction of -Section "G" -of the
Richardson Highway in Alaska, the contractor is not entitled to
additional compensation under- -

the "changes" and

k'changed

conditions" articles of the con-

- -:

tract, notwithstanding the fact
that the locations and yields of
the borrow pits indicated on
the plans did not reflect the
yields of the borrow pits used
in construction. Not only did
the Government not guarantee
the data indicated in the plans
and reserve the right to establish substitute borrow pits
when pits indicated on the
drawings failed but the Government also under the terms
of the special provisions of the
contract modifying the
"changes" and "changed conditions" articles reserved the
right to make changes in the,
plans -to

meet unanticipated :-- I:

-
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field conditions, and limited
the right of the contractor to
additional compensation to instances in which there were
overruns or underruns in excess of 25 percent of estimated
The contractor
quantities.
was, therefore, entitled to additional compensation only to
the extent that borrow and
overhaul exceeded the stated
limitation
…
A contractor who, in excavating a trench for a sewer in
Charlotte Amalie, St. Thomas,
Virgin Islands, in an area along
the shoreline where a seawall
and other waterfront improvements had been installed, encountered an unusually large
number of submerged pier piles
that were extremely difficult to
remove, in addition to piles at
a site indicated on a sheet of
the drawings as the ' Site of
Old Pier Piles," is entitled to
additional compensation either
under the "changed conditions"
or "changes" clause of the contract for the work involved in
removing such piles. A general site investigation clause
included in the specifications
was too vague to constitute a
sufficient warning of the existence of submerged piling at
sites not indicated on the
drawings, and the contractor
may be said to have encountered a "changed condition"
either because the existence of
the submerged piling was a
subsurface physical condition
that differed materially from
the representation made in the
drawing, or because the number
and character of the piles constituted an unknown physical
condition of an unusual nature
differing materially from those
ordinarily encountered and generally recognized as inhering in

work of the character provided for in the contract. To
the extent that the submerged
piling actually removed was in
excess of that indicated on the
plans, there was also a "change"
in the scope of, the work
A contractor who, in excavating the trench for a sewer
in Charlotte Amalie, St.
Thomas, Virgin Islands, in an
area of hydraulic fill installed
in connection with the construction of a seawall, encountered in a large part of the area
extremely unstable soil conditions that materially increased
the costs of the excavation and
made necessary a departure to
a large extent from the methods
of -laying the sewer pipe prescribed in the specifications, is
entitled to additional compensation under the "changed conditions" clause of the contractThe statement in the Invitation for Bids that the trench
for the sewer was to be in
"dredged fill" denoted, especially in connection with the
surface appearance of the area,
a classified fill rather than a
spoil bank area. If the fill was
a classified fill, the contractor
had no reason to expect the
difficulties it actually encountered. While thfiesP*cifications
did suggest the possibility of
minor difficulties, they did not
suggest the highly abnormal
conditions actually encountered by the contractor. Since
the sewer line could not be
successfully laid by following
entirely the methods prescribed
in the specifications, and the
Government acquiesced in the
methods actually employed,
the contraftor is also. entitled
to additional compensation under the "changes" clause of
the contract-
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Under a contract for the
alteration of a diversion dam
and the enlargement of a canal,
the claim of a contractor for
compensation to cover the cost
of providing added protection
for the dam as a result of the
closing by the Government of
the headworks of the canal in
order to control an earth slide
which occurred at a time-when
the contractor, with the permission of the Government,
was using the canal for diversion purposes, cannot be
allowed under either the
"changes" or "changed conditions" clause of the contract.
By permitting the contractor
to proceed with such water
control plan the Government
did not warrant that the canal
would remain open even if repairs were required because of
an accidental earth slide into
the canal. A provision of the
specifications that the contractor was to pass 800 cfs of water
through the canal, after the
end of the time allowed for its
enlargement, did not create a
duty on the part of the Government to allow the contractor, under all circumstances,
to pass that amount of water
through the canal
A contractor who was performing a contract to rehabilitate an existing irrigation system was obligated under the
terms of the contract, which
indicated that the work was to
be delivered complete and undamaged, to repair the damage
to such work caused by flood
waters resulting from an unusually heavy rainstorm, even
though it may not have been
.,at fault in constructing the
protective works required by
the specifications. The costs
of the repair work cannot be
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allowed under the "changed,
conditions" article of the contract
- _
312
A claim for additional compensation on the ground that:
the orderly sequence of the'.
contract work was disrupted,
and the performance of the work ultimately brought to a
complete stop, by reason of
Government delay in furnishing material as required by the
contract is not allowable under
the present standard form
"changed
conditions"
and
"changes" clauses, or under al
"suspension of work" clause
which reserves to the Govern-':
ment, in general terms, the
right to suspend the work and
states that "this right to suspend the work shall not be,
construed as denying the contractor actual, reasonable, and
necessary expenses due to delays, caused by such suspen-1
sion." A claim of this character is for damages for breach
of contract, and is not within
the authority of administrative officers of the Government:
to determine pursuant to the
provisions of the standard form,
contracts, or such a "suspension of work" clause
_
.
376
When the contractor has
not met the burden imposed
on it of; establishing by substantial evidence the validity
and amounts of its claims
based on the "changed conditions" or "extras" provisions
of the contract, an appeal from
adverse decisions of the' contracting officer must be denied.
Specifically, the contractor has
the burden of proving that the:
contracting officer was wrong
in concluding that a proper
-site investigation would have
enabled a reasonably p
utand experienced contractor to
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have anticipated the conditions
*enountered. Ordinarily, statements in claim letters are not
sufficient proof of essential

A claim for additional compensation made by a tunneling
contractor on the ground that
it encountered "changed conditions" within the meaning of
the first category of conditions
specified in the U. S. standard
form of Government construction contract, namely conditions materially different from
those indicated by the drawings or specifications, cannot
be allowed where the specifications provided that the geological conditions were not
guaranteed, and that no additional allowance would be made
for tunnel excavation on account of the nature or condition of any of the material
encountered, and the drawings, although they contained
in summary form logs of exploration, or drill hole information, were in . themselves
only representations of what
was found in the particular drill
holes, rather than. representalie
tions of, what the contractor
would encounter in. actual:
466
--excavation --

facts which are disputed--

A claim for additional compensation made by a tunneling
contractor on the ground that
it encountered "changed conditions" within the meaning of
the second category of conditions specified in the U. S.
standard form of Government
construction contract, namely
conditions of such an unusual
nature that they could not
reasonably have been anticipated by the contractor, may
be allowed notwithstanding
the inclusion of caveatory, or
exculpatory provisions in the
specifications. Nevertheless,
the burden of proving a claim
in, the second category is a
fairly heavy one, since the contractor must show not only
that it encountered conditions
that were unexpected to it but
also that the conditions encountered would have been
generally regarded as unexpected by, others engaged in the
same: type of operations.
Therefore; such, a claim must
be rejected when the record
shows that the contractor made
only a hurried and casual prebid investigation; the specificatib's required the tunnels constructed to be fully supported;
the drill hole information indicated the possibility of encountering adverse geological
conditions; and the percentage
of overbreak experienced by
the contractor was only slightly
mor6), than should have been
expected in view of the geological conditions, and the
slight excess may have been
attributable to the contractor's
methods of, operation-
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Where the specifications contain an approximate quantities
provision, a contractor is not
entitled to additional compen-.
sation by, reason of underruns
in estimated quantities: of
crushed-rock blanket and riprap merely because the Government changed the design prior
to the advertisement for bids
but neglected to correct the
estimates, if in fact the sched-.
ule quantities could have been
verified by the contractor from
the information supplied by the
drawings and specifications.
The mere fact that there was
some degree of uncertainty in
estimating the quantities from

INDEX-DIGEST
CONTRACTS-ContinuedCHANGES AND EXTRAS-Continued
the drawings and specifications
is immaterial if the degree of
uncertainty was not appreciable _- - - - - - - -_ - Under a contract for the construction of Section "G" of the
Richardson Highway in Alaska,
the contractor is not entitled
to additional compensation
under the "changes"
and
"changed conditions" articles
of the contract, notwithstanding the fact that the locations
and yields of the borrow pits
indicated on the plans did not
reflect the yields of the borrow
pits used in-construction. Not
only did the Government not
guarantee the data indicated
in the plans and reserve the
right to establish substitute
borrow pits when pitsindicated
on the drawings failed but the
Government also under the
terms of the special provisions
of the contract modifying the
"changes" and "changed conditions" articles reserved the
right to make changes in the
plans to meet unanticipated
field conditions, and limited
the right of the contractor to
additional compensation to instances in which there were
overruns or underruns in excess
of 25' percent of estimated
quantities. The
contractor
was, therefore, entitled to additional compensation only to the
extent that borrow and overhaul exceeded the stated limitation
The total deletion by the
Government of an item providing for a select borrow surface course in a contract for
the construction of Section
"G" of the Richardson Highway in Alaska entitles the contractor to an equitable adjustment under the "changes' article of the contract when the
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185

item was deleted because of
insufficiency of funds rather
than to meet unanticipated
field conditions, provided that
the contractor has demonstrated a relation of cause and
effect between the deletion of
the item and the consequences
attributed thereto. The contractor is entitled to an equitable adjustment for preparatory
work on a specialized plant designed to produce the select
borrow material economically
but not for another plant
which was either not acquired
for the sole purpose of performing the deleted item or which
was abandoned as the instrument for the performance of
the item long before its deletion. On the other hand, the
contractor is not entitled to
any equitable adjustment by
reason of difficulties encountered in finishing the subgrade
when such difficulties were due
to its own haste and inadequacies, in finishing the subgrade
prior to the deletion of the surfacing course, or by reason of
the prolongation of the work
into another operating. season
when this was due to the same
cause, and to the failure of the
contractor to give timely notice of completion prior to the
onset of winter weather. A
highway contractor may not
maintain high-salaried employees and equipment during the'
winter'to complete work that.
had been virtually completed
at the close of the prior working
season for fear that the' Go-vernment might require excessive repairs of winter maintenance when such fear proved
groundless. In any event, a
claim that the failure of the'
Government to perform its.
obligations under a contract

15
Page

16

INDEX-DIGEST

CONTRACTS-Continued

Page | CONTRACTS-Continued

Page

CHANGES AND EXTRAS-Continued

CHANGES AND EXTRAS-Continued

resulted in the prolongation of
the work into another season
is a claim for unliquidated
damages that may not be administratively settled or allowed
A contractor who, in excavating a trench for a sewer in
Charlo{½b Amalie, St. Thofmfis,
Virgin Islands, in an area along
the shoreline where a seawall
and other waterfront improvements had been installed, encountered an unusually large
number of submerged pier piles
that were extremely difficult
to remove, in addition to piles
at a site indicated on a sheet,
of the drawings as the "Site of
Old Pier Piles," is entitled to
additional compensation either
under the "changed conditions" or "changes" clause of
the contract for the work involved in removing such piles.
A general site investigation
clause included in the specifications was too vague to constitute a sufficient warning of
the existence of submerged piling at sitesnot indicated on the
drawings, and the contractor
may be said to have encountered a "changed condition"
either because the existence of
the submerged piling was a
subsurface physical condition
that differed materially from
the representation made in the
drawing, or because the number and character of the piles
constituted an unknown ph3sical condition of an unusual nature differing niaterially from
those ordinarily encountered
and generally recognized as
inhering in work of the character provided for in the contract. To the extent that the
submerged piling actually removed was in excess of that
indicated on the plans, there

was also a "chang'-' in the
scope of the work
254
A contractor who, in excavating the trench for a sewer in
Charlotte Amalie, St. Thomas,
185
Virgin Islands, in an area of
* hydraulic fill installed in connection with the construction
: of a seawall, encountered in a
large part of the area extremely
unstable soil conditions that
- materially increased the costs
of the excavation and made
necessary a departure to a large
extent from the methods of
laying the sewer pipe prescribed in the specifications, is
entitled to additional compelY
satioif under the "chan ged conditions" clause of the contract.
The statement in the Invitation for Bids that the trench
for the sewer was to be in
"dredged fill" denoted, especially in connection with the surface appearance of the area, a
classified fill rather than a spoil
bank area. If the fill was a
classified fill, the contractor
had, no reason to expect the
difficulties it actually encountered. While the specifications
did suggest the possibility of
minor difficulties, they did not
suggest the highly abnormal
conditions actually encountered by the contractor. Since
the sewer line could not be successfully laid by following entirely the methods prescribed
in the specifications, and the
Government acquiesced in the
rhithods actually employed,
the contractor is, also entitled
to additional compensation under the "changes" clause of the
254
contract -------------------Under a contract for the alteration of a diversion dam and
the enlargement of a canal, the
claim of acontractor for compensation to cover the cost of
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providing added protection for
the' damaas.Ahresult-of.the closing by the Governmentof the
headworks of the canal in order
to control an earth slide which
occurred at a time when the
contrattor, with the permission
of the Government, was using
the canal for diversion purposes, cannot be allowed under either the "changes" or
"'changed conditions" clause of
the contract. By permitting
the contractor to proceed with
such water control plan the
Government did not warrant
that the canal would remain
open even if repairs were required because of an accidental
earth slide into the canal. A
provision: of the specifications
that the contractor was to pass
800 ofs of water through the
canal, after the end of the time
allowed for its enlargement,
did not create a duty on the
part of the Government to allow the contractor, under all
circumstances, to pass that
amount of water through the
canal
A contractor who was performing a contract to rehabilitate an existing irrigation
system was obligated, under
the terms of the contract,
which indicated that the work
was to be delivered complete
and undamaged, to repair the
damage to such work caused by
flood waters resulting from an
unusually heavy rainstorm,
even though it may not have
been at fault in constructing
the protective works required
by the specifications.
The
costs of the repair work cannot
be allowed under the "changed
conditions" article of the contract
A claim for additional compensation on the ground that
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the orderly sequence of then
contract work was disrupted,
and the performance of the
work ultimately brought to a
complete stop, by reason of
Government delay in furnish-:
ing material as required by the
contract is not allowable under
the present standard form,
"changed
conditions"
and
"changes" clauses, or under a
"suspension of work" clause
which reserves to the Government, in general terms, the.
right to suspend the work and
states that "this right to suspend the work shall not be
construed as denying the con-:
tractor actual, reasonable, and
necessary expenses due to
delays, caused by such suspension."
A claim of this
character is for damages for
breach of contract, and is not.
within the authority of administrative officers of: the
Government to determine pursuant to the provisions of the
standard form contracts, or
such a "suspension of work"
clause _
376
A claim of a clearing contractor for additional compensation because of. a shortage of marketable materials,
which it had a right to dispose
of under the terms of the contract, may be allowed under,
the "changes" article of the
standard form of Government construction contract when the
shortage was due to conduct of
the Government that reduced.:
the quantum of the clearing
work to be done by the con-.
tractor. The contractor, however, would not be entitled to
additional compensation if such:
missing materials were not::
within the scope of the clearing
work to be done under the
contract, or were removed, .

I8
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When the contractor has
not met the burden imposed on
it of establishing by substantial
evidence the validity and
amounts of its claims based
on the "changed conditions"
or "extras" provisions of the
contract, an appeal from adverse decisions of the contracting officer must be denied.
Specifically, the contractor has
the burden of proving that the
contracting 'officer was wrong
in concluding that a proper site
investigation would have enabled a reasonably prudent
and experienced contractor to
have anticipated the conditions encountered. Ordinarily,
statements in claim letters are
not sufficient proof of essential
facts which are disputedA claim made by a tunneling contractor. for remission
of an overbreak charge because'
a certain yardage of the overexcavation was utilized in enlarging areas of the tunnels
that intersected with, a tunnel
constructed under another contract' must be rejected, since
whatever change was involved
was made under another contract, and did not in any way
affect the quantity or characteristics of the work called
for under the contract under
which the claimant contractor
operated, and the overbreak
charge was made strictly in
accordance with the terms of
that contract
COMPTROLLER GENERAL

When a contracting offieer
withheld from payments due
under a contract sums to cover
contingent liabilities of a contractor by reason of alleged

uuN T'ATS--onntinued
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without the sanction of the
Government after the passing
of title to the contractor---

It

381

440

467

labor violations being investigated by him and by the
Department of Labor, but
made no findings of fact with
respect to the alleged labor
violations and merely informed
the contractor that the matter
was being referred to the
Comptroller General, and when
the contractor never requested
the contracting officer to make
findings of fact with respect to
the alleged labor violations
and did not complain of the
withholding in its notice of
appeal, but only in a subsequent brief, neither the issue
of the alleged labor violations
nor the propriety of the withholding is properly before the
Board of Contract Appeals.
The submission of the matter
to the Comptroller General
did not constitute a finding of
fact or decision within the
meaning of the "disputes"
article of the contract, or of the
regulations of the Board-As the Comptroller General
has held that the term "accompanying papers" in paragraph
5 (b) of U. S. Standard Form
23A is not broad enough to
include an Invitation for Bids,
and the provision for liquidated
damages in the present case,
although mentioned in the
Invitation for Bids, was not
included in the contract itself,
made on U. S. Standard Form
23, the Government may
not assess liquidated damages
against the contractor for
failure to perform the contract
within the stipulated time.
The ruling of the Comptroller
General is no less applicable
because the contracting officer
in transmitting the contract
to the contractor also sent
him a purchase order for the
same work. Since the con-
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tractor, had agreed only to
execute the standard form of
construction contract, the purchase order must be regarded
as an extraneous and unilaterally issued document -

the contracting officer has the.
responsibility of apprising the
contractor of the basis for his:
decision, and under the "delaysdamages" clause, he has the
further responsibility of making
findings of fact With" respect
to the circumstances and extent
of alleged excusable causes of.
delay --_
A claim 'for additional com
pensation made by a tunneling
contractor 'on the ground that
the omission of certain drill
hole information ' from: the
drawings::was a material miss
representation is a claim: for
unliqtidated damages which
could not be considered by the
contracting officer, -and may-;
not be considered by the Board

3457

CONTRACTING OFFICER

During the period of, 30.
days: allowed for the taking
of an appeal from a contracting
officer's: decision, made pursuant. to the "disputes" clause!
of the standard form Govern-,
ment contracts, the contracting
officer may withdraw or change
his decision; and, if. he does so
before an, appeal, has been;
taken, the, running of the.,
original period of 30 .days is
tolled, and a new period commences to run at such time. as
the contractor receives a copy
of an amendatory or substitute
decision. A communication
from a contracting officer to a
contractor, in" order to amount
to a decision that will start
running the period, for appeal,
must, at least, be so worded as
fairly and reasonably to inform
the contractor that a determination under the "disputes"
clause is intended _:14
15
When the contracting officer:
has considered claims on their
:
merits, they are not. barred by
the failure of the contractor to
comply with 'the procedural
requirement of written notice;
of the claims, and the circumstance: that the. claims
may have been considered by
the contracting officer on the
merits only as a- matter' of
grace, may not be given any
weight by the Board of Contract Appeals in assessing the
merits of the claims on appeaL
2' it
Under the "disputes" clause,
of the standard-form Government construction contracts,

on appeal

_

:

DAMAGES

Liquidated Damages
As the Comptroller General
has held that the term "'.accompanying papers" in paragraph 5 (b) of U. S. Standard
Form 23A is not broad enough
to include an Invitation for
Bids, and the provision for
liquidated damages in the
present' case, although mentioned in the Invitation for
Bids, was not included in the'
contract itself, .made on U. S.
Standard Form 23, the Government may not assess liquidated.
damages against the contractor
for failure to; perform the contract within the stipulated
time. The ruling of the Comptroller General is no less applicable because the contracting
officer in transmitting the
contract to the contractor also.
sent him a purchase order for
the same work. Since' the
contractor had agreed only to
execute the standard form of
construction contract, the pur-
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Liquidated Damages-Con.
chase order must be regarded
as an extraneous and unilaterally issued document _
When there has been a
failure to make provision in a
contract for.the assessment of
liquidated damages, such damy ages may
not be assessed
against the contractor notwithstanding his. failure to
urge this as a ground for
reversal. Such failure is not
an example of "practical construction" of the contract by
the parties, which has to do
with interpretation of its terms
during the period of performance
----------------When from. the reported
circumstances in documents
in the appeal file, it may be
inferred that two hurricanes,
each of which lasted approximately 1 day, caused difficulties that delayed the work
by approximately 2 days in
the aggregate, such delay was
excusable and the contractor is
entitled to an extension of the
time for performance of 2
days -------Failure by a contractor to
prosecute the contract work
with the efficiency and expedition required for its completion
within the contract time does
not, in and of itself, disentitle
the contractor to extensions of
time for such parts of the
ultimate delay in completion
as are attributable to events,
such as acts of the Government or strikes, that are
excusable under the terms of
the contract
_
A tunneling contractor seeking an additional extension of
time to cancel an assessment of
liquidated damages on the
groundthatit hadtoremovethe

Page

liquidated Damages-Con.
tunnel inverts in winter weather by reason of delays of the
Government in procuripg steel.
must be denied relief when it
appears that the Government's
delay actually gave
cthe
ontractor a more favorable period
of performance than it would
have had if the delay had
never occurred, and the. contractor has not shown that it
encountered during the period
of performance "unusually severe weather" or other excusable causes of delay within the
meaning of the "delays-damages" provision of the U. S.
standard ftm of Goverpaaent
construction contract. On the
contrary, the record shows that
the causes of delay, far from
being excusable, were the fault
of the contractor

357

357

Unliquidated Damages
I

440

449

A strike precipitated by
the decision of a contractor to
discontinue paying its employees for travel time when
such employees were affiliated
with the union that called the
strike, and it was customary
for employers in the area to pay
their employees-for travel time,
is not an unforeseeable ause-of;
delay beyond the control and
without the fault and negligence of the contractor within
the meaning of the "delaysdamages" clause of the standard form of Government construction contract, and does
not entitle the contractor to an
extension of time for the performance of the contract so as
to avoid the assessment of
liquidated damages. The question whether the strike was
unforeseeable and beyond the
control of the contractor does

467
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not necessarily depend on a
determination of the legality
of the conduct of the contractor
or of the union that called the
strike. While it is more readily:
to be expected that the illegal
conduct of an employer will
lead to a strike, the. converse
of this proposition is not necessarily true, and there are many
circumstances in which an
employer can readily foresee
that the exercise of his legal
rights will lead to a strike and
delay the progress of the work
The total deletion by the
Government of an item providing for uaselect borrow surface
course in a. contract for the
construction of Section "G"
of the Richardson Highway in
Alaska entitles the contractor
to an equitable adjustment
under the "changes" article of
the contract when the item
was deleted because of insufficiency of funds rather than to
meet unanticipated field conditions, provided that the contractor has demonstrated a
relation of cause and effect
between the deletion of the
item and the consequences
attributed thereto. The contractor is entitled to an equitable adjustment for preparatory work on a specialized
plant designed to produce the
select borrow material economically but not for another plant
which was either not acquired
for the sole purpose of performing the deleted item or:
which was abandoned as the
instrument for the performance of the item long before
On the other
its deletion.
hand, the contractor is not
entitled to any equitable ad-,
justment by reason of difficul-

ties encountered. in finishing: .the subgrade when such difficulties were due to its .own,
haste and inadequacies in.:
finishing the subgrade prior:'
to the deletion of the surfacing
course, or by reason of the prolongation of the work into;
another operating season when
this was due to the same cause,
and to the failure of the contractor to give timely notice
of completion prior to the onset
of winter weather. A highwayw .
contractor may not maintain'
high-salaried employees and
equipment during the winter
to complete work that had been
virtually completed at the*
close of the prior working
season for fear. that the Gov-

38

ernment might require excesa.

sive repairs of winter main 2
tenance when such fear proved
groundless. In any event, a
claim that, the failure of the
Government to perform its.
obligations under a contract
resulted in the prolongation of
the work into another season
is a claim for unliquidated
damages that may not be
administratively settled or
185
allowed. A claim of a contractor for
costs incurred during a shutdown allegedly due to Government regulation of storageand diversion upstream from::
a dam, in violation of an exA'
press or implied agreement of
the Government, is based on
a breach of contract, and may
not be administratively deter2S5
_
mined A claim of a contractor for
damages for delay in its work
and additional expense, alleg-:'
edly due to the violation by I
the Government of express or,

22
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implied obligations of cooperation, is based on a breach of
contract, and may not be ad*,ministrativelydetermined---A claimfor additional compensation on the ground that
the orderly sequence of .the
contract work was disrupted,
and the performance of the
work ultimately brought to a
Complete stop, by reason of
Gblternment delay in furnishing material as required by the
contract is not allowable under
the present .standard. form
"changed
conditions"
and'
"changes" clauses, or under a
''suspension of: work" clause
which reserves to the Government, in general terms, the
right to suspend the work and
states that "this right to suspend the work shall not be
construed as denying the contractor actual, reasonable, and
necessary expenses due to delays, caused by such suspension." A claim of this character is for damages for breach
of contract, .and is not within
the authority of administrative
officers of the Government to
determine pursuant to the
previsions of the standard
form contracts, or such a "suspension of work" clause
A claim of a clearing contractor for additional compensation because of increased
costs of performance, and because of a reduction in the
sales price of improvements
disposable; by the contractor
under the terms of the contract,. which resulted from
delays by the Government in
furnishing possession of such
improvements is based on a
breach' of contract, and may
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not be administratively determined --------- A claim for additional compensation made by a tunneling
contractor on the ground that
the omission of ertain drill
hole information from the
drawings was a materialI misrepresentation is a claim for
unliquidated damages which
could not be considered by the
contracting officer, and may:
not be considered by the Board
on appeal- -----DELAYS OF CONTRACTOR

376

:

A strike precipitated by the
decision of a contractor to discontinue paying its employees
for travel time when such employees were affiliated with 'the
union that called the strike,
and it was customary for employers in the area to pay their
employees for travel time, is
not an unforeseeable cause of
delay beyond the control and
without the fault and negligence of the contractor within
the meaning of the "delaysdamages" clause of the standard form of Government construction contract, and does
not entitle the contractor to
an extension of time for the
performance of the contract so
as to avoid the assessment of
liquidated
damages.
The
question whether the strike
was unforeseeable and beyond
the control of the contractor
does not necessarily depend on
a determination of the legality
of the conduct of the contractor
or of the union that called the
strike.' While it is more readily to be expected that the illegal conduct of an employer
will lead to a strike, the converse of this proposition is not

388
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necessarily true, and there are
many circumstances in which
an employer can readily foresee
that the exercise, of his legal
rights will lead to a strike and
delay the progress of the workA delay in the performance
of the contract work caused by
the contractor's failure to
provide:: enough foremen or
workmen with the requisite
amount- of. "know-how" to
complete the; job within the
time specified; in the contract
is not excusable, for it is the
contractor's responsibility to
solve the technical problems
incident to the performance of
the contract work, even though
they may be of a novel character, and to provide competent
employees in sufficient numbers to complete the job, barring unforeseeable conditions
or events, within the specified
time
_
= __
-'
Where a. delay in the performance of the contract'work
is caused in part by excusable
circumstances, such as the encountering of a "changed condition," and in part by inexcusable circumstances, such as
a failure by 'the contractor to:
make adequate provision for
overcoming known or expectable difficulties, an extension
of time may be granted for so;
much of the total period of delay as fairly approximates the:amount of time lost by reason7
of the excusable circumstances, i
even though the time so lost is
not susceptible of precise. de-:
termination because of the
concurrent nature of the various causes of deiay
A tunneling contractor seeking an additional extension of.
time to "cancel.an assessment
of liquidated damages on the
ground that it had to remove-

23"

the tunnel inverts in winter

38

weather by reason of delays of
the Government in procuring
steel must be denied relief when
it appears that the Government's delay actually gave the
contractor a more favorable
period of performance.than it
would have had if the delay
had never occurred, and the
contractor has not .shown that.
it encountered during the
period of performance "unusually severe weather" or
other excusable causes of delay
within the meaning of the "delays-damages" provision of the
U. S. standard form of Government construction contract.
On the contrary, the record
shows that the causes of delay,
far from being excusable, were
the fault of the contractor---

467

DELAYS OF GOVERNMENT

146

A claim for additional' compensation on the ground that
theorderly sequence of the contract work was Idisrupted, and'

the performance of the. work
ultimately brought to a complete stop, by reason of' Governmenti delay in, furnishing

146

material as required. by the
contract is not allowable underthe present standard' form.
"changed conditions": and
"changes" clauses, or under a.
"suspension of work" clause
which reserves to the: Government, in general terms, the
right to suspend the work and.
states that ."this right to suspend the workshall'not be construed as. denying .the contractor actual, reasonable, and.
necessary 'expenses due to. de'lays, caused by such suspen-sion." A claim of this character is for damages for breach

of contract, and. is not within. ,
the authority of administrative

i
n9
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officers of the Government to
determine pursuant to the provisions of the standard form
contracts, or such a "suspension of work" clause
A claim of a clearing contractor for additional compensation because of: increased
costs of performance, and because of a reduction in the sales
price of improvements disposable by the contractor under-the
terms of the contract, which resulted from delays by the Government in furnishing possession of such improvements is
based on a breach of contract,
and may not be administra
tively'determined
A tunneling contractor seeking an additional extension of
time to cancel an assessment of
iquidated damages on the
groundthatithadtoremovethe
tunnel inverts in winter weather
by reason of delays of the Government in procuring steel
must beedenied relief when it
appears that the Government's
delay actually gave the contractor a more favorable period
of performance than it would
have had if the delay had never
occurred, and the contractor
has not shown that it encountered during the period of
performance "unusually severe
weather" or other excusable
causes of delay within the
meaning of the "delays-.>
damages" provision of the U. S.
standard form of Government construction contract,
On the contrary, the- record
shows' that the causes of delay,
far from being excusable, were
the fault of the contractor..
DRAWINGS

A claim for additional compensation made by a tunneling contractor on the ground that

.
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it encountered "changed conditions" within the meaning of
the first category of conditions
specified in the U. S. standard
form of Government construction contract, namely conditions materially different from
those indicated by the drawings
or specifications, cannot be
allowed where the specifications provided that the geological conditions were not
guaranteed, and that no additional allowance would be made
for tunnel excavation on account of the nature or condition of any of the material encountered, and the drawings,
although -they contained in
summary form logs of exploration, or drill hole information,
were in themselves only representations of what was found
in the particular drill holes
rather than representations of
-what the contractor would encounter in actual excavation _ 466
A claim for additional. compensation made by a tunneling
contractor on the ground that
it encountered "changed conditions" within the meaning
of the second category of conditions: specified in the U. S.
standard form of Government
construction .contract,. namely I
conditions of such an unusual
nature. that they could not
reasonably have been anticipated by the contractor, may
be allowed notwithstanding the
inclusion of caveatory, or exculpatory provisions in the
specifications.
Nevertheless,
the burden of proving a claim
in the.- secondl category is a
fairly heavy one, sinneihe
+contractor must show not only
that it encountered conditions
that were unexpected-to it but
also that the conditions encountered. would have been

25
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geiaerally. regarded as unexpected by others engaged in
the same type of operations.
Therefore, such a claim must
be rejected when the record
shows that the contractor
made only a hurried and casual
pre-bidinvestigation; the specifications required the tunnels
constructed to be fully supported; the drill hole information indicated the possibility of
encountering adverse geological conditions; and the percentage of overbreak experienced by the contractor was
only slightly more than should
have been expected in view
of the geological conditions,
andt-he slight excess may have
been attributable to the contractor's methods of operation -

_
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A claim for additional compensation made by a tunneling
contractor on the ground that
the omission of certain drill
hole information from the
drawings was a material misep~esen~tatibn, isa..claim for
unliquidated damages which
could not be considered by the
contracting officer, and may
not be considered by the Board
on appeal -INTERPRETATION

Where thespecifications contain an approximate quantities
provision, a contractor is not
entitled to additional compensation by reason 'of underruns
in estimated quantities of
crushed-rock blanket and riprap merely because the Government changed the design
prior to the advertisement for
bids but neglected to correct
a!
estimates, If in
fact the
schedule quantities could have
been verified by the contractor
from the information upplied

466

466

by the drawings and specifica-.
.
tions. The: mere fact that
there was some degree. of uncertainty in estimating the
quantities from the drawings
and specifications is immaterial if the degree of uncertainty was not appreciable97
Statements in the specifications of a standard form Gov-V
ernment contract to the effect
that Government-furnished information is not guaranteed, or *
that bidders are expected to in-,...
form themselves of all exist ng,.
conditions, or that failure to,,,-,
estimate correctly the difficulties attending the execition~pf...
the work will not be a basis for
relief, supplement the General. .
Provisions of the contract, but
do not supersede or override
them, and do not preclude the
allowance of extensions.of timde
under the "changed conditions" clause i the event the
contractor encounters conditions that fairly meet the
standards prescribed by that
145
7
clause A contractor who, in excavating a trench for a sewer in
Charlotte Amalie, St. Thomas,
Virgin Islands, in an area along
the shoreline where a seawall
and other waterfront improvements had been -installed encountered an unusually large
number of submerged pier piles
that were extremely difficult, to
remove, in addition to piles
at a site indicated on a sheet
of the drawings as the "Site of
Old Pier Piles," is entitled to
additional compensation either
under the "changed conditions" or "changes" clause of
the contract for the work involved in removing such piles.
A general site investigation
clause included in the specifications was too vague to con-
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stitute a sufficient warning of

spoil bank area. If the fill
was a classified fill, the contractor had no reason to expect
the difficulties it actually enWhile the specicountered.
fications did suggest the possibility of minor difficulties, they
did not suggest the highly abnormal conditions actually encountered by the contractor
Since the sewer line could not
be successfully laid by following entirely the methods prescribed in the specifications,
and the Government acquiesced in the methods actuallv
employed, the contractor is
also entitled to additional
compensation
under
the
"changes" clause of the con-

the existence of submerged
piling at sites not indicated
on the drawings, and the contractor may be said to have encountered a "changed condition" either because the existence of the submerged piling
was a subsurface physical condition that differed materially
from the representation made
lin the drawing, or because the
number and character of the:
piles constituted an unknown
physical condition of an unusual nature differing materially from those ordinarily encountered and generally recognized as inhering in work of,
the character provided for in
the contract. To the extent
that the submerged pilinfg actually reioved was in excess
of that indicated on the plans,
there- was also a "change" in
the sope:of the work A contractor who, in excavating the trench for a sewer
St.
Amalie,
in Charlotte
Thomas, Virgin Islands, in an
area of hydraulic fill .installed
in connection with the construction of a seawall, en-*
countered in a large part of the
area extremely unstable soil
conditions that materially increased the costs of the excavation and made necessary a
departure to a large extent
from the methods of laying
the sewer pipe prescribed in
the specifications, is entitled to
additional compensation under
the
"changed
conditions"
clause of the 'contract.' The
statement in the Invitation for
Bids that the trench for the
sewer was to be in "dredgedi
fill" denoted, especially in
connection with the surface
appearance of* the area, a
classified fill rather than 'a

tract-

2 4

*-

When the contracting officer
has considered claims on their
merits, they are not barred by
the failure of the contractor to
comply with the procedural
requirement of written notice
of the claims, and the circumstance that the claims may
have been considered by* the
contracting officer on the
merits only as a matter of
grace, may not be given any
weight by the Board of Con*tractAppeals in assessing the
merits of the claims on appealUnder a contract for the
alteration of a diversion dam
and the enlargement of a
canal, the claim of a contractor
for compensation to cover the
cost of providing added protection for the dam as a result
of the closing by the Govern-,
ment of the headworks of the.,
canal in order. to control an
earth slide which occurred at a
time when the contractor, with
the permission of the Government, was using the canal for
diversion purposes, cannot be.
allowed
under"" either
thea

-

254

254
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"changes" or "changed conditions" clause of the contract.
By permitting 'the contractor
to proceed with: such water*
control plan the Government
did not warrant that the canal
would remain open even if
repairs were required because
of an accidental earth slide
into the canal. A provision
of the specifications that the
contractor was to pass 800 fs
of water through the canal,
after the end of the time
allowed for its enlargement,
did not create a duty on the
part of the Government to
allow the contractor, under all
circumstances, to pass that
amount of water through the
285
canal
A contractor who was performing a contract to rehabilitate an existing irrigation system was obligated under the.
terms of the contract, which
indicated that-the work was to
be delivered complete and undamaged, to repair the damage
to such work caused by floodwaters resulting from an unusually, heavy rainstorm, even
though it may not have been-at
fault in constructing the protective works required by the
specifications.
The costs of
the repair work cannot be allowed under the "changed conditions" article of the contract
*312
As the Comptroller General
has held, that the term "accompanying papers" in paragraph 5 (b) of U. S. Standard
Form 23A is not broad enough
to include an . Invitation for
Bids, and the provision for
liquidated damages in the
present case, although mentioned in the Invitation for
Bids, was not included in 'the'
contract itself, made on U. S.
Standard Form- 23; the Gov4517558-6

Page
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ernment may not assess liquidated damages against the
contractor for failure to perform the contract within the
stipulated time. The ruling
of the Comptroller General is
no less applicable because the
contracting officer in transmitting the contract to the
contractor also sent him a purchase order for the same work.
Since 'the contractor had
agreed only to execute the
standard form of construction
contract, the purchase order
must be regarded as an extraneous and unilaterally issued
document -357
When there has been a failure to make provision in a
contract for the assessment of
liquidated damages, such damages may not be assessed
against the contractor notwithstanding his failure to
urge this as a ground for reversdL. Such failure is not an
example of "practical construction" of the contract by
the parties, which has to do
with interpretation of its terms
during the period of perform-'
ance -..
Acceptance by a contractor
of a change order which stipu-lates that no increase in the
contract performance time will
be allowed "on account of the
performance" of the work Aescribed in the order does not
bar the allowance of an exten-'
sion of time on account of
delays caused by the action of
the Government in holding up
the job while the advisability
of ordering such a change was.
being considered NOTICES
.
The 'Board. of Contract Appeals will not reject a claim for
an extension 'of the perform-

35T
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ance time of a contract because
of want of proof that the contractor has complied with an
applicable notice requirement
of the contract if such requirement is one that is subject to
waiver, and if no authorized
representative of the Government has asserted that -the
contractor failed to give timely
notice or has asked that compliance with the notice requirement be proved by -the
contractor _When the contracting officer
has considered claims on their
merits, they are not barred by
the failure of the contractor to
comply with the procedural
requirement of written notice
of the claims, and the circumstance that the claims may
have been considered by the
contracting officer on the merits only as a matter of grace,
may not be given any weight
by the Board of Contract Appeals in assessing the merits of
thle elaimsxonappealPAYMENTS

When a contracting officer
withheld from payments due
under a contract sums to cover
contingent liabilities of a contractor by- reason of alleged
laigr violtinns. being istigated by him and by the Department of Labor, but made
no findings of fact with respect
to the alleged labor violations
and merely informed the contractor that the matter was
being referred to the Comptroller General, and when the
contractor never requested the
contracting officer to make
findings of fact with riespect to
the alleged labor violations
and did not complain of the
withholding in its notice of
appeal, but only in a subse-

Page
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quent brief, neitherthe ispe

of the alleged labor violations
nor the propriety of the withholding is properly. before the
Board of Contract Appeals.
The submission of the matter
to the Comptroller General did
not constitute a finding of fact
or decision within the meaning
of the "disputes" article of the
contract, or of the regulations
of the Board
PERFORMANCE

The total deletion by the
Government of an item pro-

viding for a select borrow surface
the
;'G"
way

course in a contract for
construction of Section
of the Richardson2Iijlin Alaska entitles the con-

tractor to an equitable adjustment under the "changes" article of the contract when the

254

item was deleted because of
insufficiency of funds rather
than to meet unanticipated
field conditions, provided that
the contractor has demonstrated a relation of cause and.
effect between the deletion of
the item and the consequences
attributed thereto. The contractor is entitled to an equitable adjustment for preparatory
work on a specialized plant
designed to :produce <the select
borrow material economically
but not for another plant
which was either not acquired
for the sole purpose of performing the deleted item or
which was abandoned as the
instrument for the performance of the item long before
its deletion.
On the other
hand, the contractor is not
entitled to any equitable adjustment by. reason of diflyie'
ties encountered in finishing
the subgrade when such difficulties were due to its own
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haste and inadequacies in finishing the subgrade prior to
the deletion of the surfacing
course, or by reason of the
prolongation of the work into
another operating season when
this was due to the same
cause andlto the-failure of the
contractor to give timely notike
of completion prior to the onset of winter weather. A highway contractor may not maintain high-salaried employees
and equipment during the
winter to complete work that
had been virtually completed
at the close of the .prior working season for fear that the
Government might require excessive repaits of winter maintenance when such fear proved
groundless. In any event, a
claim that the failure of the
Government to perform its
-obligations under a contract
resulted in the prolongation
of the work into another season
is a claim for unliquidated
ldamages
'that may not be administratively settled or allowed
_
- -A contractor who was entirely cooperative, and who
would have provided additional works to protect its op.erations in abilltting an
existing irrigation system, if
such works had been clearly
demanded or even suggested
by project personnel, cannot
be held to have been negligent
in the conduct of its operations when a storm occurred
that proved to be of such
magnitude that its consequeneescould hardly be said to.,
have been foreseeable either by
the contractor or by project
personnel. The burden of
proving that the contractor
was negligent rests on the
Government in such circum-

stances, and this burden cannot be sustained simply by
showing failure on the part of
the contractor to coordinate
effectively the work of its subcontractors, so that they would
perform the subcontracts. on
I time, if the prime contractor
did-not breach its-obligation of
timely performance towards
the Government, nor by showing that the prime contractor
performed other acts in the
course of construction which
may not have been causative
factors in magnifying the dam. age caused by the storm.
However, the contractor was
guilty of negligence. when,
having completed a wasteway
structure, he failed to place the
backfill above the structure-for
a period of approximately 6
months prior to the storm,
since such neglect would expose the structure to damage
even in an ordinary rainy
season
_The question 'whether a. contractor who was engaged in the
rehabilitation of an existing
185
irrigation system may be required to repair storm damage to the work outside the
pay or neat lines of the contrAct depeptis n. large: part
upon whether the contractor
was negligent in its operations
prior to the occurrence of the
storm. Although under the
terms of the contract the contractor was required to repair
the storm damage irrespective
of fault on its part, this obligation would be limited to the
restoration of the work it. had
O
taken under ,the contract.
Onth other hand, if the contractor were guilty of negligence in the conduct of its
operations prior to the storm,
it would be, obligated to repair

29~
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any damage attributable to its
negligence, whether within or
without the pay or neat lines.
However, even though the contractor were not negligent, the
scope of its obligation to repairstorm damage would not be so
narrow that it could not be required to do any work that was
outside the pay or neat lines,
nor so wide that it could be required to restore any property
of the Government that may*
have been damaged by the.
storm. Thus, the contractor,
who was required to make an
opening through an embankment, was not obligated to rebuild, other portions of it, irrespective of the relationship
of this work to the restoration
of the area excavated by the

that

A contractor engaged in rehabilitating an existing irriga-

heavy

of a change order which stipulates that no, increase in the

contract performance time will
be allowed "on account

:

rainstorm.

contractor has failed to show

dewater a headworks structure:
inundated: by the flood waters
when: the contract .provided

f.the

performance" of the work described in the order does not,

This is especially so when the
that there was a causal connection between such work and
the damage to the contractor's
work In order to permit inspection of damage caused by a
flood . resulting from an unusually heavy rainstorm a contractor could be . required to.

'466

Acceptance. by a contractor

.

pairing damage caused by flood
waters resulting from an un-

usually

312

RELEASE

some maintenance work and
even minor construction work.
will be performed during the
construction period of the contract, and the fact that such.
work was performed does not

excuse the contractor from re-

was to

contractor

provide without cost to the
Government reasonable facilities for the inspection of the
I
work A claim for additional compensation made by a tunneling
contractor on the ground that
it was compelled to excavate
two inches below the spring
lines of the tunnels throughout
their lengths in order to provide space for installing steel
lagging outside the steel: ribs
must be rejected when the contractor was paid, in accordance
with the provisions of the specifications, for such additional
excavation in the reaches' of
the tunnels as was necessary'to
permit the installation of steel
lagging, and the installation of
steel lagging was wholly unnecessary in other long reaches
of the tunnels -

contractor or to the completion of other features of the
':-:312
contract work tion system should expect that

the

Page

bar the allowance of an extention of time on account of delays caused by the action of.
the Government in holding up
the job while the advisability
of ordering such a change was .

449

being consideredSPECIFICATIONS

:

.

Where the specifications con-:
312

tain an.apptoximate quantities
provision, a contractor is not
entitled 'to additional compen-!
sation by reason of underruns
in estimated quantities of
crushed-rock blanket and. riprap merely because the Gov.;
ernment changed the design
prior to the advertisementor

.

.
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bids but neglected to correct
the estimates, if in. fact the
schedule quantities could have
been verified by the contractor,
from the information supplied
by the drawings and specifications. -The mere fact that
there was some degree of uncertainty in; estimating the
quantities from the drawings
-and specifications is immaterial if the degree of uncer97
tainty was not appreciable_.
Under a contract ft the
-construction of Section "G"
of the Richardson Highway in
Alaska, the contractor is not:
entitled to additional compensation under the "changes" and
"changed conditions" articles
*of the contract, notwithstarid- -.
ing the fact that the locations
-and yields of the borrow pitsif
indicated on the plans did not
reflect the yields of the -borrow
-pits used in construction. Not
-only did the Government not
.guarantee the data indicated in the plans and reserve the
-right to establish substitute

The question whether a contractor who was engaged in
the rehabilitation of an existing
irrigation system may be required to repair storm damage
to the work outside the payor neat lines of the contract
depends in large part upon
whether the contractor was
negligent -in its operations
prior to the occurrence of the
storm. Although under the
terms of the contract the contractor was required to repair
the storm damage irrespective
of fault on its part, this obligation would be limited to the
restoration of the work it had
undertaken under the -contract. On the other hand, if
the contractor were guilty of
negligence in the conduct of its
operations prior to the storm,:
it would be obligated to repair
any damage attributable to its
negligence, whether within or
without the pay or neat lines.
However, even though the contractor were not negligent, the
scope of its obligation to repair
storm damage would not be so
narrow that it could not be
required to do any work that
was outside the pay or neat
lines, nor so wide that it could
be required to restore any
property of the Government
that may have been damaged
by the storm. Thus, the contractor, who was required to
make an opening through an
embankment, was not obligated to rebuild other portions
of it, irrespective of the relationship of this work to the
restoration of the area excavated by the contractor or to
the completion of other fea-

borrow pits when pits indicated on the drawings failed
but the Government also under
-the terms of the special pror-visions of the contract modify:ing
the
4"changes"
and
"changed conditions" articles
reserved the right to make
changes in the plans to meet
-unanticipated field conditions,
-and limited the right of the
contractor to additional com-

pensation to instances in which
there were overruns or underruns in excess of 25 percent of
-estimated
quantities. The
contractor was, therefore, entitled to additional compensation only to the extent that
borrow and overhaul exceeded
the stated limitation -

s

tures of the contract work--

185

Page

.

-
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A claim made by a tunneling
contractor for remission of an
overbreak charge because- a

312

-
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Certain yardage of the overexcavation was utilized in enlarging areas of the tunnels
that intersected with a tunnel
constructedfulnderoanothercontract must be rejected, since
whatever change was involved
was made under another contract, and did not in any way
affect the quantity or characteristics of the work called for
under the contract under which
the claimant contractor operated, and the overbreak charge
was made strictly in accordance with the terms of that
contract
A claim for additional compensation made by a tunneling
contractor'on the: grlound that
it was compelled to excavate
two inches below the spring
lines of the tunnels throughout
their lengths in order to provide space for installing steel
lagging outside the steel ribs
must be rejected when the
contractor was paid, in accordance with the provisions of the
specifications, for such additional excavation in the reaches
of the tunnels as was necessary
to permit the installation of
steel lagging, and the installation of steel lagging was wholly
unnecessary in other lqng
reaches -of the tunnels _
A claim for additional compensation made by a tunneling
contractor on the ground that
it encountered "changed conditions" within the meaning of
the second category of conditions specified in the U. S.
standard form of Government
construction contract, namely
conditions of such an unusual
nature that they could not
reasonably have been anticipated..by the contractor, may
be allowed notwithstanding
the inclusion of caveatory, or

CONTRACTS-Continued
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466

466

exculpatory provisions in the
specifications.
Nevertheless,
the burden of proving a claim
in the second category is a
fairly . heavy. one, since the:
contractor must show not only
that it encountered conditions
that were unexpected to it but-.
also that the. conditions encountered would have been
generally regarded as unexpected by others engaged. in
the same type of operations.
Therefore, such a claim must
be rejected when the record
shows that the contractor made
only a hurried and casual prebid investigation; the specifications required the tunnels con-structed to' be fullyt supported;'
the drill hole information indicated the possibility of encountering adverse geological conditions; and the percentage of
overbreak experienced by the
contractor, was only slightly
more than should have been
expected in view of the geological conditions, and the
slight excess may have been
attributable to the contractor's
methods of operation 466
A claim for additional compensation made by a tunneling
contractor on the ground that
it encountered "changed conditions" Within the meaning of
the first category of conditions
specified in the U. S. standard
form of Government construction contract, namely conditions materially different from
those indicated by the drawings or specifications, cannot be
allowed where the specifications provided that the geo-.
logical conditions were not
guaranteed, and that no additional allowance would be
made for tunnel excavation on
account of the nature or condition of any of the material
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encountered, and the drawings,
although they contained in
summary form logs of exploration, or drill hole information,
-weraisthen~elyes only :repra-:
sentations of what was found
in the particular drill holes
rather than representations of
what the contractor would
encounter in actual excavation __ _-:
SUBCONTRACTORS AND SUPPLIERS

A contractor who was entirely cooperative, and who
would have provided additional works to protect its
operations in rehabilitating an
existing irrigation system, if
such. works had been clearly,
demanded or even suggested
by project personnel, cannot
be held to have been negligent
in the conduct of its operations
when a storm occurred that
proved to be of such magnitude
that its consequences could
hardly be said to have been
foreseeable either by the contractor or by project personnel.
The burden of proving that the
contractor was negligent rests
on the Government in such
circumstances, and this burden
cannot be sustained simply by
showing failure on the part of
the c cter to coordinate
effectively the work of its
subcontractors, so that they
would perform the subcontracts on time, if the prime
contractor did not breach its
obligation of timely performance towards the Government,
nor by showing that the prime
contractor performed other
acts in the course of construction which may not have been
causative factors in magnifying
the damage. caused by the
storm. However, the contractor was guilty of negligence

CONTRACTS-Continued
SUBCONTRACTORS
PLIERS-Continued

AND

Page
SUP-

when, having completed a
wasteway structure, he failed
to place the backfill above the
structure for a period of.
approximately 6 months prior
to the storm, since such neglect
would expose the structure to
damage even in an ordinary
rainy season
__466

SUBSTANTIAL EVIDENCE

A contractor who was entirely cooperative, and who
would have provided additional works to protect its operations in rehabilitating an existing irrigation system, if such
works had been clearly demanded or even suggested by
project persennel, ahnnot -'be:
held to have been negligent in
the conduct of its operations
when a storm occurred that
proved to be of such magnitude
that its consequences could
hardly be said to have been
foreseeable either by the contractor or by project personnel.
The burden of proving that the
contractor was negligent rests
on the Government in-such circumstances, and this burden
cannot be sustained simply by
showing failure on the part of
the contractor to coordinate
effectively the..work of-its sub,
contractors, so that they would
perform the subcontracts on
time, if the prime contractor
did not breach its obligation of
timely performance towards
the Government, nor by showing that the prime contractor
performed other acts in the
course-of construction which
may not have been causative
factors in magnifying the
damage caused by the storm.
However, the contractor was
guilty of negligence when. having completed a wasteway
structure, he failed to place the

312
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backfill above the structure for:
a period of approximately 6
months prior to the storm,
since such neglect would expose the structure to damage
*even in an ordinary rainy season
3L
When the contractor has not
met the burden imposed on it
of establishing by substantial
evidence the -validity and
:amounts of its claims based on
the "changed conditions" or
"extras" provisions of the contract,. an appeal from adverse,
decisions of the contracting
officer must be denied. Specifically, the .contractor. has
the burden of proving that the
contracting officer was wrong
in concluding that a proper
site investigation would have
enabled a reasonably prudent
and experienced contractor to
have anticipated the conditicns encountered. Ordinarily,
statements in claim letters are
not sufficient proof of essential
facts which are disputed
440
SUSPENSION AND TRMNATION

A claim for additional compensation on the ground that
the orderly sequence of the contract work was disrupted, and
the performance of the work
ultimately brought to a complete stop, by reason of Govermnent delay in furnishing
material as required by the contract is not allowable under the
present standard form "changed
conditions" and "changes"
clauses, or under a "suspension
of work" clause which reserves
to the Government, in general
terms, the right to suspend the
work and states that "this right
to suspend the work shall not
be construed as denying the
,contractor actual, reasonable,
and necessary expenses due to
delays, caused by such suspen-

-

:

Page

SUSPENSION AND TERMINATIONContinued

sion.."

A claim of this char-

acter is for damages for breach
of contract, and is not within
the authority of administrative
officers of the Government to
determine pursuant to the provisions of the standard form.
contracts,, or such a "suspen-

l

sion of work" clause

376

When a contractor breaches
a contractual guaranty, by failing to remedy faulty materials
or workmanship within 1 year
following the Government's
final acceptance of the work,
the contracting officer, under
the standard form of Government construction contract, is
entitled to terminate the: contractor's right to proceed, to
have the necessary repairs
made, and to assess their cost
against the contractor

440

'UNFORESEEABLE CAUSES

A strike precipitated by the
decision of a contractor to discontinue paying its employees.
for travel time when such
employees were affiliated with
the union that called the strike,
and it was customary for
employers in the area to pay
their employees: for travel
time, is not an unforeseeable
cause of delay beyond the
control and without the fault
and negligence of the contractor within the meaning of the
'delays-damages" clause of the
standard form of Government
construction contract, and does
not entitle the contractor to an
extension of time for the performance of the contract so as
to avoid the assessment of
liquidated
damages.
The
question whether the strike was
unforeseeable and beyond the
control of the contractor does
not necessarily depend on a
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determination of the legality
of the conduct of the contractor or of the union that
called the strike. While it is
more readily to be expected
that the illegal conduct of an
employer will lead to a strike,
the converse of this proposition
is not necessarily true, nd
there are many circumstances
in which an employer can
readily foresee that the exercise of his legal rights will lead
to a strike and delay the progress of the work
Where a delay in the performance of the contract work
is caused in part by excusable
circumstances, such as the
encountering of a "changed
condition," and in part by
inexcusable circumstances,
such as a failure by the contractor to make adequate provision for overcoming, known
or expectable difficulties, an
extension of time may be
granted for so much of the
total.period of delay as fairly
approximates the amount of
time lost by reason of the
excusable circumstances, even
though the time so lost is not
susceptible of precise determination because of the concurrent nature of the various
causes of delay
_:
Compliance with contractual
provisions requiring that the:
contractor exercise a high
degree of care for the safety of
historic buildings, users of
public streets, and persons and
property generally in the
vicinity of the site of the contract work, and observe municipal restrictions upon the
manner in which the contract
work may be done, is not in
and of itself an excusable cause
of delay _- - - - -

A contractor who claims that
the contracting officer erred in
denying a request for an
extension of time, whether in
whole or in part, has the
burden of proving the existence
of facts sufficient to support the
granting of such extension of
time, or of so much thereof as
was denied by the contracting
officer
The term "unusually severe
weather" in the "excusable
causes of delay" paragraph of
the standard form Government
contracts means only Weather
surpassing in severity that
usually encountered or reasonably to be expected in the
particular locality during the
time of year involved
When from the reported circumstances in documents in
the appeal file, it may be inferred that two hurricanes, each
of which lasted approximately
1 day, caused difficulties that
delayed the work by approximately 2 days in the aggregate,
such delay was excusable and
the contractor is entitled to an
extension of the time for performance of 2 days _
Under the "disputes" clause
of the standard-form- Government: construction contracts,
the contracting officer has the
responsibility of apprising the
contractor of the basis for
his decision, and under the
"delays-damages" clause, he
has the further responsibility
of making findings of fact with
respect to the circumstances
and extent of alleged excusable
causes of delay
The presence in a contract of
specifications that necessitate
reference to the catalogs of
various dealers in order to
identify the types, styles and
sizes of required articles con-
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stitutes ano excusable cause of
delay if the specifications areambiguous, by reason of such
circumstances as the use by a
named dealer of the same
number to designate different
articles in different catalogs,
but not if the specifications are
unambiguous
Delays in the completion of
a building caused by the issuance of Government purchase
orders that necessitate deferment of completion of the
building until the articles specified in the orders can be
procured and installed are
excusable
The issuance by authorized
Government personnel cof instructions or requests that
progress of the contract work
be held up while consideration
is being given to the advisability of making changes in
the specifications constitutes
an excusable cause of delay

ICONTRACTS-Continued.

-

449

449

gave the contractor a more
favorable period of perfonmance than it would, have had
if the delay had never occurred,
and the contractor has not
shown that it encountered
during the period of performance "unusually severe weather" or other excusable causes
of delay within the meaning of
the "delays-damages" provision of the U. S. standard
form of Government construction contract. On the con:trary, the record shows that
the causes of delay, far from
being excusable, were the fault
of the contractor
_

467

WAIVER AND ESTOPPEL

449

The*Board of ContractAp
peals will not reject a claim
for an extension of the performance time of a contract because of want of proof that
the contractor has complied
with an applicable notice requirement of the contract if
such requirement is one that
is subject to waiver, and if no
authorized representative of
the Government hasI assented
that the contractor failed to
give timely notice or has asked
that compliance with the
notice requirement be proved
by the contractor __-_- __

Failure by a contractor to
prosecute the contract work
with the efficiency and expedition required for its completion
within the contract time does
not, in and of itself, disentitle
the contractor to extensions of
time for such parts of the
ultimate delay in completion
as are attributable to events,
CONVEYANCES
such as acts of the Government or strikes, that are
GENERALLY
excusable under the terms of
Where through a mutual
the contract
_:
: 449
mistake of the parties a tract
A tunneling contractor seekof land in a conveyance is ining an additional extension of
correctly described, in equity
time to cancel an assessment
the grant will be held effective
of liquidated damages on the
as to the tract whieh,- the
ground that it had to reiove
parties intended to convey the tunnel inverts in winter
DESERT LAND ENTRY
weather by reason of delays of
CLASSIFICATION
the Government in procuring
steel must be denied relief
It is proper to refuse to
when it appears that the
classify lands for desert land
Government's delay actually
entry where it is shown that

145

327
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CLASSIFICATION-Con.

the.soil and topography of the
lands applied.for are such that
the lands are unfit for cultivation.
It is proper to refuse to
classify lands for desert land
entry where it is shown that
the applicants intend to rely
-on percolating waters for the
irrigation of the lands and
where it is shown further that
there is no percolating water
in the groundwater basin surplus to the needs of the private
landowners in the basin
-

137

137

57

FEDERAL EMPLOYEES AND OFFICERS
INTEREST IN LANDS

The fact that a United States
deputy mineral surveyor performed the work of locating a
claim for a patent applicant
does not, in the absence of
evidence that at the time of
location the surveyor had, or
has since acquired, an interest
in the land, make the location
void by reason of section 452
of the Revised Statutes which
prohibits the purchase or acquisition of interests in the
purchase of public lands by
officers, clerks, and employees
of the General LandIOffice

AND

Page

ADJUDICATION

WATER RIGHT

Although the California law
is not. clear, as to the rights of
desert land entrymen to the use
of percolating water underlying
the entered land, there is
sufficient support for the position that desert land entrymen
do have appropriative rights
and that such rights satisfy the
requirements of the Desert
Land Act so that the Department will not reject applications for desert land entry as a
matter of law for the reason
that the applicants intend' to
use percolating water for the
reclamation of the entries---

GRAZING
PERMITS
LICENSES

Although a range mapager's
decision on an application for
grazing privileges may satisfy
the requirements for a notice
of hearing under the Administrativ.e Procedure Act, such
a decisiondoesnot constitute.
a notice of hearing under the
Administrative Procedure Act
and a hearing which is held on
the applicant's appeal from
the range manager's decision is
not in violation of the Administrative Procedure Act because the decision does not
conform to the requirements
for a notice of hearing imposed
by the Administrative Procedure Act
Where subsequent to a
decision of a hearing examiner
a provision of the Federal
Range Code relating to the
method of computing the dependency by use or priority
to be attached to base property
is amended to provide a more
liberal formula than that permitted under the terms of
the pre'viouseode;-.the amended:
provision should be applied in
adjudicating the future grazing
privileges of an applicant for
grazing rights-

232

290

APPEALS

Where a grazing applicant
appeals to a hearing: examiner
from a decision of the range
manager partially rejecting his
application, the burden is
upon the applicant to show by
substantial evidence that the
adjudication was improper--BASE PROPERTY (AND)

Dependency by Ufse
Where the dependency by
use of base property is determined on the basis of the
* record of forest permits issued
to the applicant's predecessors
337

232

38
GRAZING PERMITS AND
CENSES-Continued
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Dependency by Use-Con.
and the applicant shows that
permits for additional livestock
from the same base may have
been overlooked but the evidence in the record is inconclusive, the case will be remanded for a redetermination
of the priority of the base
property

29

29(

HEARINGS

In an administrative proceeding, the strict common law
rules of evidence do not apply
and the fact that hearsay evidence is admitted will afford no
{basis for ordering a new hearing
:
Although it has been held
that under section 7 (c) of the
Administrative Procedure Act,
an administrative finding cannot be based upon hearsay
alone or hearsay corroborated
only by a scintilla of evidence,
it is questionable whether this
principle applies to hearings in
grazing cases in view of the
fact that the hearings are held
only on appeals and the appellant has the burden of
proof _
Where the record shows that
a grazing applicant knew prior

Page

BEARINGS-Continued

FEDERAL RANGE CODE

Where subsequent to a decision of a hearing examiner
a provision of the Federal
Range Code relating to the
method of computing the dependency by use or priority
to be attached to base property
is amended to provide a more
liberal formula than that permitted under the terms of the
previous code, the amended
provision should be applied in
adjudicating the future grazing
privileges of an applicant for
grazing rights

GRAZING .PERMITS AND LICENSES-Continued

233

to the time of the hearing on
his appeal the precise issues
involved in the hearing, he
cannot later claim that he was
not given proper notice of the
issues involved in the hearing
In view of section 18 of the
Taylor Grazing Act, which
provides that local advisory
boards shall give advice and
recommendations on grazing
applications, it seems certain
that range managers may base
their decisions largely or entirely upon hearsay or other
evidence which wculd not be
competent or admissible in
court proceedings
Since the burden is upon an
applicant for grazing privileges
who appeals from the rejection
of his application to show by
substantial probative evidence
that the rejection was improper, it is unnecessary to
examine the Bureau's evidence
on the issues involved if the
appellant's evidence does not
sustain his burden
The official grazing files are
public records of which the
:Department takes notice in
rendering decisions but the
probative value of the files
depends upon the contents of
the files
-SPECIAL DISTRICT RULES

The provisions of section 4 of
the Administrative Procedure
Act relating to rule making do
not apply to a special rule
issued under the Federal Range
Code and applicable to the

233

range in a particular district
because the rule involves use
of the Federal range which is
public property, and matters
relating to public property
are expressly excepted from

232

232

232'

232'

INDEX-DIGEST
GRAZING PERMITS AND
CENSES-Continued

LI-

Page

423

423

INDIAN LANDS
DESCENT AND DISTRIBUTION

Generally
The State courts of Oklahoma are without authority to
administer on the restricted
estates of deceased Indian of
the Five Civilized Tribes, and
such courts are likewise without authority to consider and
allow claims against the distributive shares of Indian heirs
which ate restricted by the act
of August 4, 1947 (61 Stat.
731)The property comprising the
restricted estate of a Five
Tribes Indian decedent continues restricted and subject
to the jurisdiction of the Secretary of the Interior only so
long as belonging to Indian
heirs of one-half or more Indian
blood computed from the final
rolls of the Five Civilized

Page

DESCENT AND DISTRIBUTION-Con.

SPECIAL DISTRICT RULES-Continued

the provisions governing rule
making in section 4 of the
Administrative Procedure ActThe Federal Range Code
provides that where local conditions in a district make necessary the adoption of a special
rule on any of the matters in
the range code, such a rule may
be adopted for a particular,
district, and where a special
rule is adopted which provides
that a different priority period
shall be used than the period
provided in the code, and there
are persuasive reasons in support of the adoption of such a
rule, the award of grazing
privileges in the district may
be made in accordance with
the special rule, there being
no statutory requirement that
any priority period be used in
determining preferences in the
issuance of grazing permits.

INDIAN LANDS-Continued

39

17

Generally-Continued
Tribes pursuant to the act of
August 4, 1947 (61 Stat. 731)

280

Intestate Succession
The doctrine of ancestral
descent is not applicable to an
adult Indian estate under Oregon statutory laws

401

Presumption of Death
An Examiner of Inheritance
may hear and determine the
issue of whether an Indian, by
reason of his unexplained absence, is to be presumed dead.
(25 CFR 81.20.) At common
law and under the statutes of
Oregon, a person is presumed
to be dead after an unexplained
absence of 7 years
To determine death to have
occurred at an earlier date than
7 years, evidence must show
facts or circumstances which
would establish that it was at
an earlier date. If a precise
period as to time of death must
be established, it must be done
so by evidence of such character as to make it probable that
he died at the particular timeWills
The Oklahoma law of wills
applies in the case of restricted
estates of deceased Indians of
the Five Civilized Tribes in all
particulars save as modified by
the proviso contained in section 23 of the act of April'
26, 1906 (34 Stat. 137), as
amendedThe will of a deceased Indian
of the Five Civilized Tribes
which was acknowledged and
approved as required by section 23 of the act of April
26, 1906 (34 Stat. 137), as
amended, can effectively devise
restricted lands without regard
to any limiting provisions of

401

401

17

40
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INDIVIDUAL RIGHTS IN
PROPERTY

TRIBAL

Annuity and Per Capita
Payments
In making a per capita
distribution of tribal funds
under the act of August 9, 1955
(69 Stat. 559), which calls for
distribution to the "heirs or
deyisees". of deceased members
of the t be, it isprdper to
distribute the funds to a
general residuary legatee. (So-

Page-

INDIVIDUAL RIGHTS IN TRIBAL
PROPERTY-Continued

DESCENT AND DISTRIBUTION-Con.
Wills-Continued
the Oklahoma law,:.but such
will cannot effectively disinherit a surviving spouse with
respect to other types and
classes of property
The authority of the Secretary of the Interior to approve
an Indian's testarnntary disposition of restricted property
under 25 U. S. C. sec. 373 is
not limited by the law of the
State or by an agreement for
the division of the estate which
is entered into by persons
claiming an interest thereinIn making a per capita
distribution of tribal funds
under the act of August 9, 1955
(69 Stat. 559), which calls for
distribution to the "heirs or
devisees" of deceased members
of the tribe, it is proper to
distribute the funds to a
general residuary legatee. (Solicitor'sopinion of May 2, 1944,
58 I. D. 680, distinguished-.
An appeal from a decision of
an Examiner of Inheritance
which denied a petition for
rehearing, after a determination of heirs and approval of
a will, may be withdrawn by
the appellants in aid of a
settlement whereby distribution of the estate is to be
made in a manner other than
by the terms of the will _

INDIAN LANDS-Continued

Annuity and Per Capita Payments-Continued
licitor's opinion of May 2, 1944,
58 1. D. 680, distinguished.)
Il

141

141

Oil and GasWhere an Indian tribal oil
and gaslease provides for a term
of ten years and as much longer
thereafter as oil and/or gas is
produced in paying quantities,
upon failure of production
after the primary period the
lease terminates by its own
terms
Neither the payment of
advance rentals nor their receipt by departmental officials
upon a lease which had termihated can continue or reinstate the lease
Under an Indian tribal oil
and gas lease which provided
as a condition to its existence
that oil and gas be produced
in paying quantities, upon
a cessation of production no
authority is vested in the
Secretary of the Interior to
allow a suspension of operations and thereby continue
the term of the lease
RIGHTS-OF-WAY

302

14L

LEASES AND PERMITS

The act of February 5, 1948
(62 Stat. 17; 25 U. S. C. sec.
323), providing for "rights-ofway for all purposes" over and
across Indian lands applies to
sites for all features and facilities, including dams, reservoirs,
powerplants, and construction
and operating camps, appropriate to water control projects
undertaken by the United
States
TIMBER
Where a contract for. the
sale of Indian timber, pursuant to either sections 7 or 8

49,

49,

49.
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of the act of June 25, 1910 (36
Stat. 857; 25 U. S. C. sees. 406
or 407), is supported by adequate consideration, no new
consideration is required to
support a change in price or
ratio pursuant to a redetermination of price or ratio clause
contained in the contract.
Consideration adequate for the
original contract is sufficient to
support several distinct stipulations by either party to do,
or refrain from doing, further
* 305
acts Contracts for the sale of
timber on any Indian allotment or on unallotted tribal
lands pursuant to sections 7
and 8 of the act of June 25,
1910 (36 Stat. 857; 25 U. S. C!
secs. 406 and 407), are not
public contracts so as to be
subject to all the special laws
305
pertaining to such contracts-Where a contract for the
sale of Indian timber authorizes the Secretary to redetermine stumpage prices upon a
finding of changed conditions,
the Secretary has broad discretion to consider those factors
and use those tests and methods
of valuation which a capable
and prudent businessman
30i
would useTRIBAL ZANDS
Alienation
An Executive Order reservation withdrawal from the
public domain "For the Ozette
Indians not now residing upon
any Indian reservation" may
be revoked if in fact there are
no longer any living Indians
identifiable as members of the
Ozette Tribe. In such case,
the equitable estates merge in
the United States and the trust
is terminated-

43,

NDIAN TRIBES

41
Page

MEMBERSHIP

The authority of the Commission to the Five Civilized
Tribes and of the Secretary of
the Interior to strike names
from the rolls of the Five
Civilized Tribes, after notice
and an opportunity to be
heard, continued to March 4,
1907, when the rolls were
closed
The fact that an heir who
was enrolled with the Creek
Tribe of the Five Civilized
Tribes had received an allotment of land with another
tribe of Indians justified action
by the Commission to the Five
Civilized Tribes and the Secretary of the Interior striking the
heir's name from the Creek
*roll, which action was final
after the passage of the act of
April 26, 1906 (34 Stat. 137)

280

280

PARTICULAR TRIBES

Five Civilized Tribes
The authority of the Com- ission to the Five Civilized
Tribes and of the Secretary
of the Interior to strike names
from the rolls of the Five
Civilized Tribes, after notice
and an opportunity to be
heard, continued to March 4,
1907, when the rolls were
* closedThe fact that an heir who
.wasenrolled with the Cek
Tribe of the Five Civilized
Tribes had received an allotment of land with another tribe
of Indians justified action by
the Commission to the Five
Civilized Tribes and the Secretary of the Interior striking
the heir's name from the Creek
roll, which action was final
after the passage of the act of
April 26, 1906 (34 Stat. 137)>
The property comprising the
restricted estate of a Five
Tribes Indian decedent con-

280

280
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RESERVATIONS
Descendents of Ozette Indians who abandoned the
relinquished all
reservation
rights thereon when they did
not return to cast their votes
to determine the future of the
reservation lands when the
election was held in 1935. It
is believed that all those persons desiring to preserve a
tribal relationship cast their
votes in similar elections as,
residents of other reservations
The mere fact that the
Ozettes were historically a
branch or part of the Makah
Tribe does not give the Makah
Tribe any rights to the Ozette
reservation-

28(

izes the Secretary to redetermine stumpage prices upon a
finding of changed conditions,
the Secretary has broad discretion to consider those factors
and use those tests and
methods of valuation which
a capable and prudent business_
man would use
Contracts for the sale of
timber on any Indian allotment or on unallotted tribal
lands pursuant to sections 7
and 8 of the act of June 25,
1910 (36 Stat. 857; 25 U. S. C.
secs. 406 and 407), are not
public contracts so as to be
subject to all the special laws
pertaining to such contracts

305

305

MINING CLAIMS
GENERALLY

435

INDIANS
CONTRACTS

Where a contract for the
sale of Indian timber, pursuant
to either sections 7 or S of the
act of June 25, 1910 (36 Stat.
857; 25 U. S. C. secs. 406 or
407), is supported by adequate
consideration, no new consideration is required to support
a change in price or ratio pursuant to a redetermination of
price or ratio clause contained
in the contract. Consideration adequate for the original
contract is sufficient to support
several distinct stipulations by
either party to do, or refrainfrom doing, further acts
Where a contract for the
sale of Indian timber author-

Page

CONTRACTS-Continued

PARTICULAR TRIBES-Continued

tinues restricted and subject
to the jurisdiction of the
Secretary of the Interior only
so long as belonging to Indian
heirs of one-half or more Indian
blood computed from the final
rolls of the Five Civilized
Tribes pursuant to the act of
August 4, 1947 (61 Stat. 731)_

INDIANS-Continued

If a deputy mineral surveyor
of the United States who executed the survey for patent on
aimining claim wasone of the
two witnesses signing the affidavit required by statute and
regulation for proof of posting
on the claim of the plat and
notice of intention to apply for
patent, the patent application
will be rejected, unless a supplemental affidavit by a proper
witness is furnished, because
regulatory provisions that the
surveyor of a mining-claim will
not be allowed to prepare for
the claimant papers in support
of the application and that the
surveyor must have absolutely
nothing to do with the case except in his official capacity as
surveyor disqualify the surveyor as a witness of posting
for the patent applicant
CONTESTS

305

Where mining claimants contest the issuance of oil and gas
leases and the filing of applications therefor, alleging the existence of Iprior valid mining,,

337

43
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MINING CLAIMS-Continued
DETERMINATION
Continued

CONTESTS-ContinuedD

claims, but it is impossible to
identify the land covered by
the mining claims from the
land descriptions given in the
notices to contest and in the
location- certificates of the
claim and timely objection to
the defective descriptions is
made by the contestees, the
contest: proceedings can be
dismissed for this reason alone
Mining claimants who apply
to contest oil and gas leases and
applications for leases have the
burden of showing the validity
of their claims and must suffer
the dismissal of their contests
and the invalidation of their
claims if they fail to sustain
their burden
:
Where contests by mining
claimants have been dismissed
by the: Bureau of Land Management for failure to show a
discovery, a rehearing will not
be granted to permit the claimants to present evidence of discovery: where such evidence
was available at the time of the
original hearing and the 38year history of the claims
shows laches on the part of the
claimants in sustaining their.
claims
--------:
Where the rules of practice
of the Department provide
that a hearing in a Government contest may be waived if
all parties consent, and it appears in a contest brought
against a mining claim that the
disputed questions of fact can
be satisfactorily resolved only
by holding a hearing, the Department will not accede to a
waiver of a hearing and a hear-t
ing will be ordered DETERMINATION OF VALIDITY

Where a deposit of sandstone
is shown not to have a present
Or prospective market value,
451755-58-

7

it is not a valuable deposit
within the mining law and a
claim based on such a deposit
is properly declared null and
void :
A mining claimant is hot entitled to a hearing under the
Administrative Procedure Act
on the validity of the. claim
where it appears on the face of
the record that the claim is invalid because the mining location was made at a time
when the land included in the
claim was embraced in an existing oil and gas lease issued
under the terms of the Mineral
Leasing Act, and the mining
claimant had failed to comply
with the provisions of the act
of August 12, 1953. United.

103

103

States v. Keith V. O'Leary et al.,
63 . D. 341 (1956), distinguished
:

*

103

page

OF VALIDITY-

Insofar as a protest against
an application for patent on a
mineral entry asserts that a
patent applicant has not complied with the law in any manner essential to a valid entry,
the protest will be considered
by the Department
No hearing is necessary to
declare mining claims void ab
initio where the records of the
Department show that at the
time of location of the claims
the land was not open to such
location :- - - - - -

93

210

337

368

DISCOVERY

360

Where a deposit of sandstone is shown not to have a
present or prospective market
value, it is not a valuable deposit within the mining law
and a claim based on such a
.deposit is: properly declared
null and void Recitals of discovery in,
notices of location are not
evidence of discovery nor are

93

.44
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DISCOVERY-Continued

MILL SITES'

affidavits of annual assessment work or notices of intention to hold claims in years
when assessment work is not
required -

Section 4 of the act of July
23, 1955 (69 Stat. 368; 30
U. S C. sec. 612), is applicable
to valid mim-site locations
made after the act. The restrictions and limitations of
section 4 are applicable to
,valid mill-site locations made
prior to the act only if in accordance with section 6 thereof the owners waive and relinquish all rights in conflict with
those restrictions and limitations. The owner of a valid
mill-site location may cut and
remove the timber on the
claim for the purpose of constructing thereon a mill, reduction works, tramway, or other
accessories required in the
development of his mineral interests but he may not cut the
timber for the purpose of sellingit

103

LANDS SUBJECT TO

Land which,: in 146, was
included in an oil and gas lease
issued under the Mineral Leasing Act was not subject to
mining location and in the
absence of a showing of compliance with the provisions of
the act of August 12, 1953, a
mining claim located on such
land is invalidLand included in oil and gas
leases under the Mineral Leasing Act in 1952 was not then
subject to mining location and,
in the absence of a showing of
compliance with the provisions
of the act of August 12, 1953,
mining claims located on such
: land in that year are invalid
Land under lease or patent
pursuant to the Small Tract
Act is not open to location
under the mining laws
A locator of a mining claim
does not acquire any property
right by virtue of his location
if the location is made on land
not subject to appropriation-

210

:368

368

368

LOCATION

The fact that a United StatesD
deputy mineral surveyor performed the work of locating a
claim for a patent applicant
does not, in the absence of evidence that at the time of location the surveyor had, or has
since acquired, an interest in
the land, Smake the location
void by reason of section 452
of the Revised Statutes. which
prohibits the purchase or acquisition of interests in the
purchase of public lands by
officers, clerks, and employees
337
of the General Land Office- -.

Page

301

MINERAL SURVEYS

If a deputy mineral surveyor
of the United States who executed the survey for patent on
a mining claim was one of the
two witnesses signing the affidavit required by statute and
regulation for proof of posting
on the claim-of the plat and
notice of intention to apply for
patent, the patent application
will be rejected, unless a supplemental affidavit by a proper
witness is furnished, because
regulatory provisions that the
surveyor of a mining claim will
not be allowed to prepare for
the claimant papers in support
of the application and that the
surveyor must have absolutely
nothing to do with the case
except in his official capacity
as surveyor disqualify the surveyor as a witness of posting
for the patent applicant -

33

INDEX-DIGEST
MINING CLAIMS-Continued

*

Page

MINING CIAIMS-Continued

:45
Page

PATENT

SPECIAL ACTS-Continued

Failure to file an adverse
claim against an application
for a patent on a mining claim
within the 60-day publication
period required by section 2325
of the Revised Statutes
amounts to a waiver of the
adverse claim, and to the extent that a protest against
issuance of a patent on a mineral entry is an adverse claim
it will not be considered as an
adverse claim unless filed within the required time
A suit pending in a State
court based upon an asserted
prior appropriation of a mining
claim and amounting to an
adverse claim against an application for mineral patent is.
not a judicial proceeding under
section 2326 of the Revised
Statutes which will stay action
of the Department on the application for patent where the
adverse claim was not filed in
the land office within the time
required by statute -

the act of August 12, 1953, a
mining claim located on such
land is invalid
_-_-V '210
Land included in oil and gas
leases under the Mineral Leasing Act in 1952 was not then
subject to mining location and,
in the absence of a showing of
compliance with the provisions
of the act of August 12, 1953,
mining claims located on such
land in that year are invalid 368

POSSESSORY RIGHT

Failure to file an adverse
claim against an application
for a patent on a mining claim
within the 60-day publication
period required by section
2325 of the Revised Statutes
amounts to a waiver of the
adverse claim, and to the extent that a protest against
issuance of a patent on a mineral entry is an adverse claim
it will not be considered as an
adverse claim unless filedwithin the required time
SPECIAL ACTS

Land which, in 1946, was
included in an oil and gas
lease issued under the Mineral
Leasing Act was not subject
to mining location and in the
absence of a showing of compliance with the provisions of

337

TITLE

The general rule that a
statute may not be retroactively construed so as to
affect vested possessory rights
or titles is not applicable to
recording statutes provided a
reasonable time is allowed for
recording :

393

NOTICE
In proceedings to probate*
the restricted estate of a deceased Indian of: the Five
Civilized Tribes in Oklahoma,
337
substantial compliance must
be had with the notice provisions of section 3 (b) of the
act of August 4, 1947 (61
Stat. 731)

17

OIL AND GAS LEASES
GENERALLY

337

State community property
laws should not be considered
in determining the acreage
chargeable to a holder of oil
and gas leases because. (1) they
are governed exclusively by
Federal law, (2) . since their
applicability -has, not '$been,
authorized by Congress their
application would be contrary
to the' Constitution of the
United States, and (3) the
lessee's obligation is in the
nature of a contraetual obligation which can only be transferred with-the approval of the
Secretary of the Interior
::--- 44
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76

ACREAGE LIITATIONS

A husband and wife may
each hold the maximum acreage permitted by section 27 of
the Mineral Leasing Act (41
Stat. 437; 30 U. S. C. sec. 181
et seq.) as amended, to a single
lessee. They may hold together, as an association, such
maximum acreage. Where
either holds the maximum acreage he (or she) may not hold
additional acreage as trustee
for minor children but where
both hold the maximum acreage as an association either
may hold in his (or her) own
name or as trustee a total combined additional acreage equal
to one-half the maximum
APPLICATIONS

It is error to hold that land
in an oil and gas lease became
available for filing at the expiration of the primary term of
the lease when in fact the lease
was extended for another 5
=years-

Page

APPLICATIONS-Continued

GENERALLY-Continued

The State laws applicable to
Federal oil and gas leases are
limited to those classes of laws
authorized or recognized by
section 32 of the Mineral
Leasing Act (41 Stat. 437; 30
U. S. C. sec. 181 et seq.), as
am ended
Under the terms of an oil and
gas lease issued pursuant to the
provisions of the Mineral Leasing Act, as amended, and under
the regulations of the Department which are a part of such:
a lease, there is a duty on the
part of the lessee to market the
gas from an oil well and this
obligation is not discharged
until the gas is in such a condition that it can enter the
market for oil well gas in the
field in which the oil well is
located -

OIL AND GAS LEASES-Con.

:9

An application for an oil and
gas lease filed after a relinquishment of an existing lease has
been filed but before notation
of the relinquishment is made
in the tract book is prematurely filed and is properly re--------------jected
Where an oil and gas lease is
in its extended term, no application can be filed for the
leased land regardless of
whether the extension of the
lease was valid or invalid --Where an oil and gas application was stamped as filed 2
minutes prior to the notation
of cancellation of a prior lease
covering the land and it is contended that the application was
not prematurely filed because
the stamping device was more
than 2 minutes slower than the
clock used in noting the cancellation, the official times
noted on the application and in
the tract book must be accepted as conclusive in the ab-:
sence of positive evidence
showing the times to be wrong
In the absence of anything
to the contrary appearing in an
offer for an oil and gas lease, it
is proper to assume that an
offer describing lands according
to the official plat of survey is
an offer to lease the described
lands as shown by that plat-* An offer to lease lands for oil
and gas purposes accompanied
by insufficient rent to cover
the lands described in the offer
may not be rejected as to part
of the lands described in the
offer in order that the rental
payment submitted with the
offer will be sufficient to cover
the remaining lands Where an oil and gas lease
offer is rejected because sufficient rent did not accompany
the offer and the offeror appeals

9

9

9

81

81
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on the ground that the lands
described in the offer are not
the lands sought by the applicant, the appeal constitutes, in
effect, an amendment of the'offer
_
81
It is proper to reject an application for an oil and gas
lease where the land sought is
not described with sufficient
clarity to identify it
81
Where an oil and gas lease
application is filed jointly by.
two persons, one signing on his
own behalf and as attorneyin-fact for the other, and the
application is not, as to the
.asserted principal only, in compliance with the regulations
and instructions in a matter
that requires it to be rejected
and returned without affording
the applicants priority, it will
not be considered as the sole
application of the other applicant, but will b~erejected in its
entirety and will not earn any.
230
of the applicants any priority.
An oil and gas lease offer
under the act of February .25,
1920 (30 U. S. C. sec. 181),
filed subsequent to the filing of
a proper reservoir site application under the act of Mardh 3,
1891 (43 U. S. C. sec. 946), or
to the construction of a reservoir, must be rejected as to the
land in the site and the lease
when issued should exclude.
that land. The oil and gas in
the area so excluded may be
leased only under the act of
May 21, 1930 (30 U. S. C. secs.7 301-306), to the holder of the
site -------------------251
A partnership as such cannot take and hold oil and gas
leases under the mineral leasing
laws of the United States.
An application (offer) filed byD
a partnership should be considered and treated as an ap-

I., Page

APPLICATIONS-Continned

plication (offer) by an association of citizens

-

351

"Associations of such persons" as used in section 1 of
the Mineral Leasing Act of
February 25, 1920 (41 Stat.
437;30 U. S. C. sec. 181),
means a plurality of persons
acting in association; rather
than associations as entities-

'351~

A minor may not, take and.
hold a lease in his own right
except through a guardian or

trustee and this limitation of
right applies equally whether

the minor is a member of an
association or is an individual.
applicant (offeror)
X
351
Where an oil and gas lease is
<'automatically terminated because of the lessee's failure to
pay the annual rental when
due, the land in the lease is iot
available for the filing of offers
to lease until the termination
is noted on the tract book
0 419
ASSIGNMENTS OR TRANSFERS

Title to or interest in an oil
and gas lease may only be
assigned or transferred subject
to the approval of the Secre'tary of the Interior
44
The partial assignment of oil
and. gas leases during their.
extended 5-year terms under
the act of July 29, 1954 (68
Stat. 585), amending section
30a of the Mineral Leasing Act
of 1920, as,, amended (30
U. S. C. sec. 187a) has the
effect of continuing in; force
all segregated leases of undevel- ;
oped lands for' a period of 2'
years from. the effective datiel'
of the assignment' and so long)'''
thereafter as oil or gas is produced in paying quantities,
regardless of whether.' s4ch
segregated leases constitute
the assigned or: the retained"
portion of: the original-lease - -135
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The approval of an assignment of a document filed by
the parties which on its face
is a valid assignment of record
title will not later be vacated
on the unilateral assertion of
:one party that the document
wasintended solely for collat* 411
eral security purposes,
CANCELLATION

Where an oil and gas lease
is prematurely issued before
final action has been taken on
a prior offer to lease the land,
there must be a finding that
the prior offeror is entitled to
receive a lease on the land
before the lease is canceled- If there is. persuasive evidence to show that a prior oil
and gas lease was canceled and
the cancellation was noted in

AND GAS LEASES-Con.

Page

DRILLING

Under section 17 of the
as
Mineral Leasing Act,
amended by the act of August
8, 1946, a competitive lease
in its extended term by reason
of production terminates by
operation of law when production ceases unless diligent drilling operations are being conducted on the lease at that
time, in the absence of an
order under section' 39 suspending operations and production on the lease
‰

214

EXTENSIONS

A 5-year extension of a
noncompetitive oil and gas
81
lease is not invalid where it
was based upon an application
for extension filed prior to 90
days before the expiration of
the primary term of the leasethe official tract book by means
Where Congress, over a
of a line drawn through the
long period of, time, has conserial number of the prior lease,:.
sistently spelled out in detail
the person first filing a qualithe conditions under which it
fied oil and gas lease offer after
* has granted the right to exthe notation was made is
tensions of oil and gasleases or
entitled to a lease of the land
the limitations on that right
353
are apparent, departure from
involved
‰
that practice,' which would
Where, on appeal to the
result in an illogical and
Secretary, a question of fact is
apparently unjustifiable grant,
presented as to whether or not
justifies an examination of
the cancellation of an oil and
available extraneous aids, ingas lease was noted in the
cluding the legislative history
official tract book by means of
of the law for the purpose of
lines drawn through the serial
testing the language of. the
*number of the lease, the name
law against the intent of its
of the lessee, and the descripenactment. If it is clear that
tion of the land in the lease
the intent was different, than
prior to the filing of an oil
the language implies, then such
and gas lease offer for the same
a construction will be given
land, and the, evidence in the
to it as appears justified as a
record is conflicting and inconresult, of such examination..
elusive, the case will be reSo construed, paragraph (6)
manded to the Bureau of
of the. act of July 29, 1954,
Land Management to make a
authorizes extensions for unfurther investigation and to
developed portions of leases
allow the parties an opportunity to submit additional evicreated by one or more partial
353
dence on the question of fact assignments of a lease in its

9
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extended term because of any
other provision of the Mineral
Leasing Act but does not
authorize such extensions because of partial assignments.
of leases which are in their
extended term pursuant to,
said paragraph (6)
127
IUnder the Mineral Leasing
Act, as amended by the act' of
July 29, 1954, if production
ceases on a competitive lease
which is in an extended term
by reason of production, the
lease terminates by operation
of law unless: (1) within. 60
days after cessation of production, reworking or drilling
operations are begun on the
lease and thereafter conducted
with reasonable diligence during the period of nonproduction; or (2) an order or consent of the Secretary suspending operations or production on
the lease has been issued; or (3)
the lease contains a well capable of producing oil or gas in
paying quantities and -the lessee places the well on a producing status within a reasonable time, not less than 60 days
after notice to do so, and thereafter continues production unless and until the 'Secretary
allows suspension
214
Where the holder of a lease
which is in its extended term
because of production performs some reworking operations following the 'cessation
of production but. fails 'to continue the operations, he is not'
entitled to an extension of his
lease -----215
Where production from a
lease ceases because the well is
no longer capable of produc-,tion, the lessee is:not entitled
to the benefits of'the provision'
in section 17 of the Mineral
Leasing Act which provides

49
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that no lease on which there
is a well capable of production.:
shall expire because the lessee
fails to produce it unless the
lessee is allowed not less than
60 days after notice to place
the well on a producing status: 215
Where an oil and gas lease is
extended pursuant to the last
sentence in section, 30a of the
Mineral Leasing Act, as
amended (68 Stat. 585; 30 U.:
S. C., 1952 ed., Supp., IV, see.
187a), the extension runs fromf
the next succeeding anniversary date of the lease for such
part of 2 years as remain after
deducting the period, if any,
between the effective date of
the (partial) assignment and
such anniversary date, and
there is no change in the anniversary date 309
If the resulting extension is
for less than a full year or if
after it has run for a full year it
is due to continue for less than
another full year,. the annual
rental is to be prorated in the
same proportion that the remaining fractional year of the
extended term bears to a full

year-

'

309

The procedure with respect
to the approval of assignments
where the term of the assigned
lease is extended by operation
of law even after the lease term
in which they were filed has expired is the same as it has always. been. An assignment,
may be approved in such cir*cumstances and the approval
will relate back to the effective
date of the assignment as fixed'
in section 30a of the [Mineral
Leasing] act =--_:- X 309
Anyj lease issued under any
provision of the Mineral Leasing Act which is in its extended:
term under any provision of
that act is subject to partial
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assignment and the resulting
lease or leases of any undeveloped land is entitled to the
extension provided for in the
law. The extension privilege
does not apply to renewals of
leases pursuant to section 17 of
the act, as it read prior to its
amendment August 21, 1935-

lease is committed to a unit.
plan is not entitled to a 5-year
extension of his lease granted
by section 17 of the Mineral
Leasing Act where the lease is
extended by the provisions of
section 17 (b) of the act _-_
An oil and gas lease which
enters an extended term of 2
years for reasons other than
production does not fall into
the category of leases in their
extended term because of production: upon the obtaining of
production during the 2-year
extended term

The amendment to section

*

Page
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309

31 of the Mineral Leasing Act
of February 25, 1920 (41 Stat.
437; 30 U. S. C. sec. 181), by
the act of July 29, 1954 (68
Stat. 585; 30 U. S. C., Supp.
IV, sec. 188), providing for
automatic termination of a
FIRST QUALIFIED APPLICANT
lease, not containing a well
The provision of section 17
capable of production, for nonof the' Mineral Leasing Act,
payment of the annual rental,
as amended, giving priority to
when considered in connection
the first qualified applicant
with the text of'the act which
coupled with the definition of
it amends, and its purpose is
simultaneous filings contained
not considered to apply to a
in the regulations and with the
failure timely to pay the second
long-continued practice of the
annual rental for the extended
Department requires that an
5-year period- where notice of
oil and gas lease offer received
the extension was not mailed:
over the counter one second
to the lessee in time for him to
prior to a succeeding offer for
receive it and return the rental
the same land be recognized as
so that it would be received.
prior to such succeeding offer,
not later than the seventh
opportunity having been given
anniversary date of the lease
333
both parties to file under a rule
The holder of a noncompetithat would have made the
tive oil and gas lease is not given
filing of both offers simultaby hislease a contractual right to
neous at least in the absence of
a 5-year extension which prevails
any equitable reason for treatover all other extension proing both as simultaneous
visions of the Mineral Leasing
LANDS SUBJECT TO
Act as amended
-------405
The owner of a noncompetiIt is error to hold that land
in an oil and gas lease became
tive oil and gas lease which is
available for filing at the expiproducing in paying quantities
ration of the primary term of
at the end of the primary term
of the lease is not entitled to a
the lease when in fact the lease
5-year extension as to such of the
was extended for another 5
' leased land as maynot be situatyears
_-ed within the known geologic
Where
an
oil
and
gas lease is
structure of a producing oil or
in its extended term,no appligas field at that time -_-_--405
cation can:be filed for the
The owner of a oncompetiI leased land regardless of
tive ol- and gas lease whose.:

Page

405

413

124
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whether the extension of the
lease was valid or invalidIf there is:.piersuasih
evidence to show that a prior oil
and gas lease was canceled and
the cancellation was noted in
the official tract book by means
of a line drawn through the
serial number of the prior

Page OIL AND GAS LEASES-Con.

the first instant of the day upon
-

9

qualified oil and gas lease offer
after the notation was made is
entitled to a lease of the land
involved-.
PRODUCTION
Production from a leaseaiiay
properly be regarded as having
ceased on the final day of the.
last month during which any
production from the lease was
reported where the exact date
of cessation of production within that month is not known-

353

that a relinquishment is effective to terminate the lease from,
451755-58
8

i

5

-

-.
;
-

tion of the relinquishment is

-

madein the tract book is pre-214

'A request to vacatedecisions
approving partial. assign~ielits
of noncompetitiveoil and- gas
leases and returning the lands assigned to the base- leases on:
the ground that parties did not
intend the assignments to be
made will be rejected where the
parties did not appeal from the
decisions approving the assignments within the time allowed,
the assignments are- regular on
their face, and the parties, al'though informed of the filing of
the assignments, made no protest against them
-- 413

lease "shall be effective as of
the date of its filing," means,.

.

Where relinquishments of ac-.
quired lands oil and gas leases i
are filed on the first day of the *-:
fourth year of the lease, the- relinquishments are effective toterminate the leases- as of the .
first instant of the day upon
:
which they are filed, although
the time of filing was later in
the day, and, therefore, rentalsfor the fourth lease year do not
:
accrue
_-------An applicationfor an oil and

gas lease filed after a relitiuishment of -an existing lease
has been filed bt before nota-

REINSTATEMENT

quishment of an oil and gas

which it is filed, and is not ef--

fective merely from the time it
is filed on that day
-

lease, the person first filing -a

RELINQUISHMENTS
The phrase "effective as of
the date of its filing" in section
30 (b) of the Mineral Leasing
Act, providing that a -reling'

}ge

RELINQUISHMENTS-Continued

-

maturely filed and is properly
rejected -- -- --

9

RENTALS

Where relinquishments of acquired-4ands oil andigas leases':
are filed on the first day of the
fourth year of the' lease, the,
relinquishments are effective.
to terminate the leases as of the
first instant of the day upon
which they are filed, although - '
the time of filing was later i'
the day,'and, therefore, rentals
for the fourth lease year do not accrue -'------5
Neither the payment of advance rentals nor their receipt

by departmental officials upon
a: lease which had terminated

can continue or reinstate the
lease-----7--49
An offer to lease lands for oil.
and gas purposes accompanied
by insufficient rent to cover the--:
lands described- in the offer'may not be rejected as to part"of the lands described in.the
offer in -order that. the rental
.

..

.

.

.

i

.

C
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payment submitted with the
offer will be sufficient to cover
-the renaining lands
Where an oil and gas lease is
extended pursuant to the last
sentence in section 30a of the
Mineral Leasing Act, as
amended (68 Stat. 585; 30
U. S. C., 1952 ed.,' Supp. IV,
sec. 187a), the extension runs
from the next succeeding anniversary date of the lease for suelvpart of 2 years as remain
afterideducting the period, if
any, between the effective date
4' of the (partial) assignment and
such- anniversary date and
there is. no change in the anniversary date If the resulting extension is
for less than a full year or if
after it has run for a full year it
is due t'contiue for less than
japther full year, the,. annual
rental is to be prorated in the
same proportion that the remaining fractional year of the
extended term bears to a full
year _
_
The procedure with respect
to the approval of assignments
where the term of the assigned'
leaseis extended by operation
of law even after the lease term
in which they were filed has expired is the same as it has always been. An assignment
pay be approved in such cirdumtances and the; approval
ilI relate back to the effective
date of the assignment as fixed
in sectionI 30a of the [Mineral
Leasing] act
Any lease issued under any
provision of the Mineral Leasing Act which is in its extended.
term under any provision of
that act is subject to partial...
assignment and the resulting
lease or leases of any undeveloped land is entitled to the
extension provided for in thd'

Page

r
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law. The extension privilege
does not apply to renewals of
leases pursuant to section 17
of the-act, as it read prior to its
amendment August 21, 1935-

309

ROYALTIES

In making settlement for the
gas royalty due to the United
States under an oil and gas
lease, a lessee may not deduct
from its royalty payment the
cost incurred by the essee in
trahsporting oil well gas to the
point of delivery specified in a
contract for the sale of the gas
when that point of delivery is'
in the field where the lessee's
well is located nor may the
lessee deduct the cost' of compressing the gas so that it may
enter the buyer's- line at the
working pressure specified under the contract. of sale
The approval' of a proposed
unit agreement may properly
be conditioned upon submission of a stipulation or other
binding instrument. to' the
effect that those Federal oil
and gas leases committed to
the agreement which provide
for a 5 percent royalty rate
shall,:at the end of their respective 20-year terms: or any
extension thereof, become subject to the same royalty rate
payable to the United States
as would be applicable to renewals of. such lease's if the
leases were not committed to
the unit agreement
.-_
SUSPENSION OF OPERATIONS
AND PRODUCTION

Under an Indian tribal oil
and. gas lease which provided
as a condition to its existence
that oil and gas be produced in
paying quantities, upon a cessation of production no authority is 'vested'in the Secretary'of the Interior to allow a

363
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SUSPENSION OF OPERATIONS AND
PRODUCTION-Continued

UNIT AND COOPERATIVE AGREEMENTS-Continued

suspension of operations and
thereby continue the term of
the lease

sion of a stipulation or other'
binding instrument to the effect that those Federal oil and
gas leases committed to the
agreement which provide for a
5 percent royalty rate shall, at
the end of their respective 20year terms or any extension
thereof, become subject to the
same royalty rate payable, to'
the United States as would be
applicable to renewals of such
leases if the leases were not.
committed to the unit agreement 363
The owner of a noncompetitive oil and gas lease whoseq
lease is committed to a unit'
plan is not entitled to a 5-year
extension of hs lease granted
by section 17 of the Mfneral
Leasing Act where the lease is
extended by the provisions of"'"''
section 17 (b) of the act ' 405

49

TERMINATION

Under section 17 of the
Mineral Leasing
Act,
as
amended by the act of August
8, 1946, a competitive lease in
its extended term by reason of
production terminates by operation of law when production
ceases unless diligent drilling
operations are being conducted
*on the lease at that time, in
the absence of an order under
section 39 suspending operations and production on the
lease
Where an oil and gas lease is
automatically terminated be,cause of the lessee's failure to
pay the annual rental when
*due, the land in the lease is not
available for the filing of offers
to lease until the termination is
noted on the tract book

214

PUBLIC LANDS
419

The approval of a proposed
'unit agreement may properly
be conditioned upon submission of a stipulation or other
binding instrument to the effeet that those Federal oil and
gas leases committed to the
agreement which provide for a
5 percent royalty rate shall,
at the end of their respective
'20-year terms or any extension
'thereof, becomfe'subject to the
same royalty rate payable to
the United States as would be
applicable to renewals of such
leases if the leas6d were not
committed to the unit agreement
-UNIT AND COOPERATIVE
AGREEMENTS

The approval of a proposed
unit agreement may properly
'be conditioned upon submis-

GENERALLY:

Lands which have been
appropriated or reserved for
a lawful purpose are not publie, and are impliedly excepted
from subsequent laws, grants,
and disposals which do. not
specially disclose a pfpose to
include them-

TWENTY-YEAR LEASES

CLASSIFICATION

363

-

In exercising the, discretionary authority vested in
him by section 7 of the Taylor
Grazing Act, as amended, the
Secretary may properly con-:
sider and weigh all factors'
which have a bearing on the
suitability of the land for use
or disposal, including the effect
on the public interest -226
As a general rule, the first
application filed for the classification of land under section 7
of the Taylor Grazing Act, as'
amended, is entitled to prior

.327
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consideration over subsequent
applications for the same land
The fact that land may be
suitable for disposition under
the first application filed therefor does not require the land to
be classified for such disposition if the land is more suitable
for other disposition
State selections are to be
preferred over conflicting private applications for the same
land, even though the State
application may have been
iled subsequent to the private
application. However, in
order to nierit preferential consideration, the State must be
diligent in exercising its selection rightsGood administrative practice requires that when land is
classified for disposal in a
manner which precludes the
allowance of applications for
the land previously filed those
applications be rejected immediately and sufficient time be
permitted- -to elapse to allow
the applicants to take appeals
from the adverse classification
before action is taken by the
local office which will result in
rights attaching to the classified land under later applica- --------------tions
Although the Department
has recently announced that
State selections should generally, as a matter of principle,
be honored over competing
private applications for the
same lands, a decision rejecting
a prior State selection in favor
of later small tract applications
.will be affirmed where it is
shown that, when the land was
classified, the prior State selection was considered along with
the applications for small tracts
and it was determined that the:

Page PUBLIC LANDS-Continued

226

226

CLASSIFICATION-Continued
land was more suitable for
small tract disposition than for
State selection, and where
leases have already been issued
on the land selected by the
State
_
DISPOSAIS OF
Public land which has been
withdrawn by Executive Order
No. 6964 may not be disposed
of until it has been classified,
pursuant to section 7 of the
asAct,.
'Grazing
Taylor
amended, as suitable for such
disposition

Page

459

225-

PUBLIC RECORDS

226

459

The official grazing files are
public records of which the
Department takes notice in
rendering: decisions but the
probative value of the files
depends upon the contents of
the files : 232:
Invitations for bids, bids and,
contractual. documents
are
public records to the extent
that they do not involve "trade
secret" and "know how" data.
Public records are available for
inspection in accordance with
the procedure set forth in 43
CFR 2.1. Restrictions on the
public's right to know how the
Department's public business
is conducted should be held to
463
a minimum
:
REGULATIONS
(See also Administrative Procedure Act.)
GENERALYI
Where the regulations define
"filed simultaneously" with
respect to conflicting applications or offers as "filed at the
same time," offers filed 1 or 10
seconds apart are not simultaneous filings, but the first
offer received is filed prior to
the next one

124
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Page RIGHTS-OF-WAY-Continueid

APPLICABILITY

ACT OF MARCH 3, 1891-Continued

Where a lease provides that
it is issued'subject to regulations issued pursuant to a
statute, in the absence of any
other provision or indication
to the contrary, the lease will
be construed to incorporate
only the regulations existing
at the time when the lease was
issued and not any future
amendment of the regulations
Where a regulation governing renewal of small tract
leages` is amended after the
issuance of a lease and is not
specifically incorporated by
reference in the lease, the regulation will be deemed applicable to the lease if it confers
a benefit and not an added
obligation on the lessee, does
not affect the rights of others,
and is not detrimental to the
interests of the United States_

A reservoir site acquired
under the act of 1891 either by
approval of a map or by construction of the reservoir is
subject to any oil and gas
lease offer filed prior to the
site application or to such construction and a lease issued to
the offeror will include the oil
and gas deposits underlying
the site GENERALLY

52

The Director of the Bureau
of Land Management may,
before an appeal is taken to
the Secretary, reconsider a
previous decision on his own
motion and correct any errors
that may have been made in
the former decision_
57
It is not a deprivation 'of;
"due process" for an officer
other than the one who hears.s
2
the evidence in a mining contest to decide the case
=: V5;221
APPEAIS

GENERALLY

70

ACT OF MARCH 3, 1891

A reservoir site may be
acquired under the act of 1891
either by construction of a
reservoir on vacant surveyed
or unsurveyed public land or
by departmental approval of a
map of the site if on surveyed
land. A map of a site on unsurveyed land may be accepted
for filing and information only

252

1 RUIES OF PRACTICE,

RIGHTS-OF-WAY
(See also Indian Lands.)
The act of February 5, 1948
(62 Stat. 17; 25 U. S. C. sec.
323), providing for "rights-ofway for all purposes" over and
across Indian lands applies to
sites for all features and facilities, including dams, reservoirs,
powerplants, and construction
and operating camps, appropriate to water control projects
undertaken by the United
States
_-:

` Pago

251

Generally
Assuming that an objection.
to a hearing officer (that he
was not appointed in accord-.
ance with the Administrative
Procedure Act) would be timely if made for the first time on,
an appeal to the Director of
the Bureau of Land Management, failure to raise' theobjection at that time will
constitute a waiver of the
objection -- I
_-:--A motion to strike 'an
answer filed by one who petitions to intervene on an appeal '
to the Secretary will be denied
where the answer is a joint
answer filed also by an adverse
party who is entitled to answer
the appeal The failure to pay a $5 filing ,
fee for each of two leases in-

:

221
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Generally-Continued
volved in an appeal to the
Director from a manager's
decision does not require that
the appeal be dismissed where
(1) the regulation, later amended, was not clear, (2) the
manager's decision stated that
an appeal involving the two
leases must be accompanied by
a filing fee of $5, and (3) the
manager accepted the $5 fee
as sufficient
Service on Adverse Party
An appeal to the Secretary
will be dismissed where the
appellant has failed to show
that he served a copy of his
appeal upon an adverse party
within the time and in the
manner required by the rules
of practice, as revised effective
May 1, 1956
Where a decision of the
Director of the Bureau of Land
Management indicates that
there are adverse parties involved but fails to name them,
an appellant from that decision
is not required to serve such
parties with copies of his
notice of appeal
Statement of Grounds
Where on appeal to the
Director, Bureau of Land
Management, from a decision
of a manager of a land office
the appellant files a statement
of the reasons for the appeal
with the land office manager,
within the 30-day period required for filing the statement
but the statement is not received by the Director until
the 30-day period has expired,
the appeal is properly dismissed since the pertinent
rules of practice provide that a
statement of reasons, if not
filed with the, notice of appeal,

RULES OF PRACTICE-Con.

Page

APPEALS-Continued

APPEALS-Continued

Statement of Grounds-Con.
must be filed "in the office of
the Director" within 30 days
after the notice of appeal is
filed ------- ----- -

413
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Timely Filing
Under a Government contract which provides for the
taking of an appeal within 30
days, but does not specify with
particularity either the event
that starts or the event that
stops the running of this period,
the time for appeal begins to
run when the contractor actually receives its copy of the
decision of the contracting officer, and an appeal that is not
mailed by the contractor until
more than 30 days after the
receipt of such copy is not
timely and must be dismissed
for lack of jurisdiction Where under the Department's
rules of practice a document is
required to be filed in the office
of the Director, Bureau of Land
'Management, the document is
not considered filed until such
time as it is actually received
in the Director's office, and a
document filed in a land office
is not considered filed in the
office of the Director _
EVIDENCE

Where, on appeal to the
Secretary, a question of fact is
presented as to whether or not
the cancellation of an oil and
gas lease was noted in the official tract book by means of lines
drawn through the serial number of the lease, the name of
the lessee, and the description
of the land in the lease prior to
the filing of an oil and gas lease
offer for the same land, and the
evidence in the record is con-

flicting and inconclusive, the
case will be remanded to the

-
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EVIDENCE-Cotined

Bureau of Lanc Management
to make a further investigation
and to allow the parties an opportunity to submit additional
evidence on the question of
fact
- =_
When the contractor has not
met the burden imposed on it
of establishing by substantial
evidence the validity andamounts of. its claims based
on the "changed conditions"or "extras" provisions of the
contract, an- appeal from adverse decisions of the contracting officer must be denied.
Specifically, the contractor has.
the burden of proving that the
contracting officer was wrong.
in concluding that a proper
site investigation would have
enabled a reasonably prudent:
and experienced contractor to
have anticipated the conditions encountered. Ordinarily,
statements in claim letters are
not sufficient proof of essential
facts which are disputed
GOVERNMENT CONTESTS

Where the rules of practice
of the Department provide
that a hearing in a Government contest may be waived
'if all parties consent, and it
appears in a contest brought
against a mining claim that
the disputed questions of fact
can be satisfactorily resolved
only by holding a hearing, the
Department will not accede to
a waiver of a hearing and a
hearing will be ordered BEARINGS

Where the time stamp on an
application shows that it was
prematurely filed and the applicant contends that the stamp
is erroneous and that the applitation was timely filed, a
hearing will not be held on the
issue where there is no reason-

j
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HEARINGS-Continued

.

. .

i

able likelihood that a hearing
would develop facts decisive of.
the issue and no showing is?
made by the applicant that he
will be able to present evidence
controverting the facts of rec-k
ordi Where a contestee does not
object to the fact that the hear-.
ing officer was not appointed
in accordance with the provisions of the Administrative
Procedure Act until the case is
on appeal to the Secretary, the
objection is not timely and'
does not require that the proceedings be set aside Where a timely objection
was not raised by a contestee
at a hearing that the hearing
officer was not appointed in
accordance with the provisions
of the Administrative Procedure Act and there is no showing of actual prejudice to the
contestee, there is no warrant
for the Secretary to exercise
his discretionary power to set
aside the prior proceedings and
to order a new hearing Where the rules of practice
of the Department provide
that a hearing in a Government contest may be waived
if all parties consent, and it
appears in a contest brought
against a mining claim that the
disputed questions of fact can,
be satisfactorily resolved only
by holding a hearing, the Department will not accede to a
waiver of a hearing and a.
hearing will be ordered SUPERVISORY AUTHORITY
OF SECRETARY

Where a timely objection
was not raised by a contestee
at a hearing that the hearing
officer was not appointed in
accordance with the provisions
of the Administrative Proce-

;
---- 9

-221

221

.360

INDEX-DIGEST

1tULES OF PRACTICE-Con.

Pag

SUPERVISORY AUTHORITY
OF SECRETARY-Continued

dure Act and there is no showing of actual prejudice to the
contestee, there is no warrant
for the Secretary to exercise
his discretionary power to set
" amide the prior proceedings and
to-order a new hearing

221

SCHOOL LJANDS
GRANTS OF LAND

A grant to a State for school
purposes attaches to no spesections until the lands
are surveyed, and prior to survey the United. States may
make other disposition of such
sections which have been reserved for school use

327

INDEMNITY SELECTIONS

The lieu selection provision
of the act of March 4, 1915
(38 Stat. 1214), does not authorize the selection of land
known to be of mineral character.
A reservation of a
school section by the act of
March 4, 1915, supra, bars
mining locations on the-section
so long as the reservation is in
effect. Such a reservation,
short .of an act of Congress,
can be extinguished only by
an approved selection in lieu
27
of the land reserved
-The act of February 28, 1891
(26 Stat. 796; 43 U. S. C. secs.
851, 852), is not applicable to
Alaska
X 27
SECRETARY OF THE INTERIOR
The Secretary of the Interior
is not authorized by Federal
'reclamation law to agree to
provisions in the proposed contract with the Kings River
Conservation District whereby
individual holders of excess
lands will be permitted to pay
the reimbursable costs allocable to their excess holdings and
thereby be relieved -from the

SECRETARY OF THE
INTERIOR-Continued
limitations on' supplying water
to excess lands and the consequences of the anti-speculation
features of the recordable contracts required: by law
The authority of the Commission to the Five Civilized
Tribes and of the Secretary of
the Interior to strike names
from the rolls of the Five Civilized Tribes, after notice and
an opportunity to be heard,
continued to March 4, 1907,
when the rolls were closed--The fact that an heir who
was enrolled with the Creek
Tribe of the Five Civilized
Tribes had received an allotment of land with another
tribe of Indians-justified action
by the Commission to the Five
Civilized Tribes and the Secretary of the Interior striking the
heir's name from the Creek
roll, which action was final
after the passage of the act of
April 26, 1906 (34 Stat. 137)-Where a contract for the
sale of Indian timber authorizes the Secretary to redetermine stumpage prices upon a
finding of changed conditions,
the Secretary has broad discretion to consider those factors and, use those tests and
methods of valuation which a
capable and prudent businessman would use -
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SMALt TRACT ACT
GENERALLY'

* Land under lease or patent
pursuant to the Small Tract
Act is not open to location
under the mining laws
APPLICATIONS.

Where applicants to purchase. land under a small tract
lease, deposited the application
and purchase money in escrow
with a bank and directed the

368
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Page SMALL TRACT ACT-Continued

116

fRENEWAL OF LEASE

Where under the Department's regulations in effect at
-the time a small tract lease is
issued, the lessee is given a
'preferential right to renewal of
-his lease upon timely apphca-tion therefor, if it is determined that a new leasez should
be issued, the preferential
right must be recognized even
though the Department's regulations are later amended prior
to the expiration of the lease to
impose additional conditions
for renewal and to eliminate
the preferential right to re-newal-_
:
A preferential right to re-newal of a small tract lease if
:any new lease is issued granted
under the terms of the lease is
-a
contractual preference right
which must be recognized if
-any
new lease is issued after
the expiration of the -term of
the existing lease
Where a regulation governing renewal of small tract leases
is amended after the issuance
-of a lease and is not specifically
incorporated by reference in
the lease, the regulation will be
deemed applicable to the lease
if it confers a benefit and not
-an added obligation on the
lessee, does not affect the
rights of others, and is not
detrimental to the interests of
-the United States
An application for renewal
-of a small tract lease which has
been classified for lease and
*sale may be approved where a

Page

RENEWAL OF LEASE-Continued

-

bank to file the application
within a certain time and the
bank delayed the filing beyond
the time specified, the applicants must suffer whatever
-consequences result from the
.action of their agent

59,

showing is made that the
lessee's failure to meet the
requirements for sale of the
tract is justified under the circumstances and that onrenewal of the lease would work
an extreme hardship on the
lessee
---

52

SALES

1

The departmental regulation
governing applications to purchase under small tract leases
carrying an option to purchase
is not mandatory, but only
directory, as to the time when
an application to purchase is
to be filed -:-_-_The departmental regulation
governing applications to purchase under small tract leases
where improvements are made
does not apply to applications
to purchase which are permitted by administrative action to be made without the
construction of improvements-.
Where the holder of a small
tract-lease is given an option to
purchase the land without
making improvements and no
time limit is expressed within
which he must file his applica:tion, he may file his application
within a reasonable time after
the term of his lease has
expired
An application to purchase
under a small tract lease, without making improvements,
which is filed 25 days after the
expiration of the lease term -is
not unreasonably late where no.
action has been taken to open
the land to other filings and no
intervening rights have attached to the land

52 STATE LAWS

State community property
laws should not be considered
in determining the acreage
chargeable to a holder of oil

116

116

116

116
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STATE LAWS-Continued
and gas leases because (1) they
are governed exclusively by
Federal law, (2) since their applicability has not been authorized by Congress their application would be contrary to the.
Constitution of the United
States, and .(3) the lessee's
obligation is in the nature of a
contractual obligation which
can only be transferred with'
the approval of the Secretary
of the Interior
_
The State laws applicable to
Federal oil and gas leases are
limited to those classes of laws
authorized or recognized by
section 32 of the Mineral Leasing Act (41 Stat. 437; 30 U.
S. C. sec. 181 et seq.), as
amended
---

i

leases have already been issued
on the land selected by the
State-

Page-
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,STATUTORY CONSTRUCTION*
GENEPAILY

'44

44

STATE SELECTIONS
(See also School Lands.)

State selections are to be
preferred over conflicting private applications for the same
land, even though the State
application may have been filed
subsequent to the private application. However, in order
to erit preferential consideration, the State must be diligent
in exercising its selection
rights
_-Although the Department
has recently announced that
State selections should generally, as a matter of principle,
be honored over competing
private applications for the
same lands, a decision rejecting
a prior State selection in favor
of later small tract applications
will be affirmed where it is
shown that, when the land was
classified, the prior State selection was considered along with
the applications for small
tracts and it was determined
that the land was more suitable
for small tract disposition than
for State selection, and where

STATE SELECTIONS-Continued

Page
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Where Congress, over a long
period of time, has consistently
spelled out in detail the condi-'
tions under which it has
granted the right to extensions
of oil and gas leases or the
limitations on that right are
apparent, departure from that
practice, which would result in
an illogical and apparently unjustifiable grant, justifies an
examination of available extraneous aids, including the legislative history of the law for the
purpose of testing the language
of the law against the intent of
its enactmeat. If it is clear
that the intent was different.
than the language implies, then
such a construction will be
given to it as appears justified
as a result of such examination.
So construed, paragraph (6) of'
the act of July 29, 1954, authorizes extensions for undeveloped portions of leases created
by one or more partial assignments of a lease in its extended
term because of any other provision of the Mineral Leasing
Act but does not authorize
such extensions because of partial assignments of leases which
are in their extended term pursuant to said paragraph (6)A clear expression of Congress is required to justify a
construction of a statute which
would reverse a general policy
of the Government as declared
in numerous statutes and where
a system of related general
provisions has been enacted
with respect to a particular
subject, new enactments of a
fragmentary nature on the
subject are to be taken as in-
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Page

GENERALLY-Continued

tended to fit into the existing
system
Unrepealed provisions of
earlier laws having specific application cannot be infused
with new life for the purpose of
implementing later law The amendment to section
31 of the Mineral Leasing Act
of February 25, 1920 (41 Stat.
437; 30 U. S. C. sec. 181), by
the act of July 29, 1954 (68
Stat; 585; 30 U. S. C., Supp.
IV, sec. 188), providing for
automatic termination of a
lease, not containing a well
capable of production, for nonpayment of the annual rental,
when considered in connection
with the text of thet act which
it amends, and its purpose is
not considered to apply to a
failure timely to pay the second
annual rental for the extended
5-year period where notice of
the extension was not mailed
to the lessee in time for him to
receive it and return the rental
so that it would be received
not later than the seventh
anniversary date of the lease
When the construction of a
part of an act in accordance
with the apparent meaning of
its text considered alone would
not only cause a departure
from a long-continued procedure and a. system established
by a series of laws, but result
in an inconsistency in the act
itself, it is competent to examine matters aliunde the text
including other contemporary
legislation upon which the act
is known to have been pat
terned to determine the true
meaning of the text as well as
the intent of the legislative
assembly which enacted it.
Thus, where it. would require
one agency to assume a part of

STATUTORY CONSTRUCTION-Continued
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GENERALLY-Continued:

127

273

333

the cost of operations for which
the law has appropriated funds
to another agency but not
other, related costs also covered
by the same appropriation,
resort will be had to appropriate extraneous aids to construction to ascertain the true
intent of such provision
The rule that where no
penalty is provided in a statute,
none can be assessed is not universal, It must be weighed.
in the light of the language of
the statute granting a right or
imposing an obligation. In
particular, statutes dealing
with: the public lands place a
responsibility upon the Secretary to see that they are enforced. Even though they
have neglected to specifically
fix that responsibility in him,
it falls there naturally because
of general statutes vesting
authority in him over the
public lands
The, general rule that a
statute may not be retroactively construed so as to
affect vested possessory rights
or titles is not applicable to
recording statutes provided a
reasonable time is allowed for
recording _
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ADMINISTRATIVE CONSTRUCTION

Administrative rulings cannot thwart the plain purpose
of a valid law nor can prior adm.ministrative practice remedy
an absence of lawful authority
Administrative rulings and
practices cannot enlarge the
application of the opinion of
the Associate Solicitor dated
October 22, 1947 (M-35004),
which advised that full payment of the reimbursable costs
by a district relieved the excess lands in that district from

273.
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ADMINISTRATIVE CONSTRUCTIONContinued.

the statutory restrictions on
supplying Water to such lands.
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LEGISLATIVE HISTORY-Continued
tent to maker it so, it must be

treated as such -----27

LEGISLATIVE HISTORY

Where Congress, over a long
period of time, has consistently
spelled out in detail the conlditions under which it has
granted the right to extensions
of oil and gas leases or the limitations. on that right are apparent, departure from that
pratice, which would result in
-an illogical and apparently unjustifiable grant, justifies an
,examination of available extraneous aids, including the.
legislative history of the law
for the purpose f testing the
language of the law against the
intent of its enactment. If it
is clear that the intent was
diff erent than the language implies, then such a construction
will be given to it as appears
*justified as a result of such examination. So construed, paragraph (6) of the act of July
-29, 1954, authorizes extensions
for undeveloped portions of
leases created by one or more
partial assignments of a lease
in its extended term because of
any other povision of the
Mineral Leasing Act but does
not authorize such extensions
because of partial assignments
of leases which are in their
extended term pursuant. to
~said paragraph (6)-----When the question arises
whether a statute is mandatory
or directory, it is necessary
to determine the intent of~
Congress and when resort to
the legislativ% history shows
not only that the purpose to be,
-served requires a construction
that the statute is mandatory
-but evidence of a positive in-

STATUTORY CONSTRUCTIONContinued
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TAYLOR GRAZING ACT
GENERALLY

The right to select unappropriated public land in lieu of
land relinquished under the
acts of July 1, 1898, and May
17, 1906, cannot be satisfied
unless the land selected, if
'withdrawn, is determined, pursuant to the provisions of section 7 of the Taylor**Grazing
Act, as amended, to be proper
for the satisfaction of the lieu
right-- - - - - - - - - - _
Section 1 of the Taylor
Grazing Act, as amended, does
not authorize the holder of a
lieu selection ,right to select
withdrawn land in satisfaction
of his right_-- - - - - - -

225

226

CLASSIFICATION

127

In exercising the discretionary authority vested in him by
section 7 of the Taylor Grazing
Act, as amfended, the Secretary
may properly consider and
weigh all factors which have a
bearing on the suitability of
the land fr us or disposal, including the effect on the public
interest-- - - -- - - - - As a general rule, the first
application filed for the classification of lanid under section
7 of the Taylor Grazing Act,
as amended, is entitled to prior
consideration over subsequent
applications for'the same landThe fact that land may be
suitable for disposition under
the first application filed therefor does niotretinire the land to
be classified for such disposition if the land is more suitable
for other disposition-----

State selections are to be preferred over conflicting private

applications for the same land,

226

226

226
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even though the State applicatioi may have been filed subsequent to the private application. However, in order to
merit preferential consideration, the State must be diligent
in exercising its selection
rights
Although the Department
has recently announced that
State selections should generally, as a matter of principle,
be honored oer.- competing
prie
applications fr the
same lands, a decision rejecting
a prior State selection in favor
of later small tract applications
will be affirmed where it is
shown that, when the land was
: classified, the prior State selection was considered along with
the applications for small tracts
and it was determined that the
land was more suitable for
small tract disposition than for
State, selection, and where.

leases have albtadybeen iiu
on the land selected. by the
State
---------Good administrative practice requires that when land is
classified for disposal in a
manner which precludes the
allowance of applications for
the land previously filed those
applications be rejected: immediately and sufficient time
be permitted to elapse to allow
the applicants to take appeals
from the adverse classification
before action is taken y 'the
local office which will result in
rights attaching to the classified land under later applications __ -----------------TIMBER SALES AND DISPOSALS
Section 4 of the act of July
23, 1955 (69 Stat. 368; 30
U. S. C. sec. 612), is applicable
to valid mill-site locations
made- after the act. The re-

Page TIMBER SALES AND DISPOSALS-Continued

226

striations and limitations of
section 4 are. applicable to
valid mill-site locations made
prior to the act only if in accordance with section 6 thereof
the owners waive and relinquish all rights in conflict with
those restrictions and limitations. The owner of a valid
mill-site location may cut and
remove the timber on the claim
for the purpose of constructing
thereon amill, reduction works,
tramwpay, or other accessories
required in the development
of his mineral interests but he
may not cut the timber for the
purpose of selling it

63
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VIRGIN ISLANDS
LEGISLATURE

V

459

Members of the Legislature
of the Virgin Islands who are
entitled to per diem under section 6 (e) of the Revised Virgin
Islands Organic Act may receinyerpar diem only for such
days.. as they are physically
present in actual sessions of the
Legislature
The. Virgin Islands Legislature is in "actual session" when
the roll is called and a quorum
is present

181

182

WATERS AND WATER RIGHTS
STATE LAWS

459

Under California law an
owner of private lands has a
correlative and not an appropriative right to the use of
percolating water underlying
his land, < and this right is
analogous in many respects to
the riparian right of the owner
of land abutting on a watercourse
Under California law riparian rights do not attach to
public land abutting on a
watercourse until title to the
land passes into private owner-

57
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WATERS AND WATER
RIGHTS-Continued
STATE LAWS-Continued

ship; until then the occupant
*ofthe public land has a right
to appropriate water for use on
the landIt is not settled under California law whether an occupant
of public land has a correlative
right to the use of percolating
water underlying the land or
only an appropriative right
prior to passage of title to the
land'WITHDRAWALES
VATIONS

AND

57

57

RESER-

GENERALLY

If a school section reserved
for the Territory of Alaska
by the act of March 4, 1915
(38 Stat. 1214), is later withdrawn or reserved for governmental or other purposes,
under. the lieu selection provision of the act, the Territory.
may select land in lieu of that
withdrawn or reserved, provided that the withdrawal or
reservation was made under
authority of the act of June
25, 1910 (36 Stat. 847), as
amended (43 U. S. 0. sec. 142),
or other statutory authority.
It is immaterial whether the
withdrawal or reservation is
permanent or temporary

27

WORDS AND PHRASES
Effective as of the date of its
filing. The phrase "effective
as of the date of its filing" in:
section 30 (b) of the Mineral

X,

0

.

.,

:,
I.

Leasing Act, providing that a
relinquishment of an oil and
gas lease "shall be effective as
of the date of its filing," means
that a relinquishment is effective to terminate the lease
from the first instant of the
day upon which it is filed, and
is not effective merely from
the time it is filed on that day.
Federal instrumentality..
"Federal instrumentality" as
used in the act of June 14,1926,
as amended (43 U. S. C. sec.
869), means-only such a Federal instrumentality as is
authorized by law to acquire
and hold title to public land,
or to lease it, in its own name
rather than in the name of the
United States
Otherwise appropriated.
"Otherwise appropriated" as
used in the lieu selection provision of the act of March 4,
1915 (38 Stat. 1214), includes
governmental withdrawals or
---reservations Rights-of-way for all purposes. The act of February 5,
1948 (62 Stat. 17; 25 U. S. C.
sec. 323), providing for "rightsof-way for all purposes" over
and across Indian lands applies
to sites for all features and
facilities, including dams, reservoirs, powerplants, and construction and operating camps,
appropriate to water control
projects undertaken by the
United States
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