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* PREFACE*

This 60th volume of the Decisions of the Department of the Interior
includes the most important administrative decisions and legal opinions that were rendered by officials of the Department during the
period from July 1,1947,to December 31,1951.
The Honorable J. A. Krug and the undersigned served successively
as Secretary of the Interior during the period covered by this volume;
the undersigned and Mr. Richard D. Searles served successively as
Under Secretary of the Interior; Messrs. C. Girard Davidson, William
E. Warne, Dale E. Doty, and Robert R. Rose, Jr., served at various
times as Assistant Secretaries of the Interior; Mr. Vernon D. Northrop
served as Administrative Assistant Secretary of the Interior during
the latter part of the period; and Mr. Mastin G. White served as Solicitor of the Department of the Interior.
This volume will be cited within the Department of the Interior as
"60 I. D."

Secretary of the Interior..

*Volume 60, containing the decisions of the Department from July 1947 to December
1951, was in the process of publication when the term of Secretary Chapman expired in.
January 1953. The volume was completed and published in 1954.
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DOROTHY P. SOETH

A-24408
Sodium Prospecting
Land.

Decided July 2, 1947
Permit-Application-Subsequent

Withdrawal

of

Where public land has been withdrawn from all forms of appropriation
under the public-labd laws, including the mining and mineral leasing laws,
it is proper to reject an application for a sodium prospecting permit even
though the land was withdrawn after the application was filed.

School-Land Grants-Passage

of Title.

The date on which a school section is identified by an accepted survey is the.
earliest date that the title to a school section can pass to a State already
admitted to the Union.
School-Land Grants-Act
of January 25, 1927.
The act of January 25, 1927, as amended (43 U. S. C. sec. 870), is applicable
-only to school-section lands known to be of mineral character at the effective date of the original shool-and grant. Where the existence of a valid
application has prevented the State's title, under section 2 of the act of
January 25, 1927, from vesting in the State, the State's title would vest
upon cancellation of that application. Applications initiated after January 25, 1927, cannot prevent the vesting of the State's title under the
1927 act.

School-Land Grants-Presumption of Nonmineral Character.
Unless it is shown that the land was mineral in character as of the effective
date of the basic grant, the presumption is that the land was not then
known to be mineral in character and hence that the title to school sections
identified by an acceptable survey passed to the State under its basic schoolland grant.

School-Land Grants-Sale

or Disposition.

The filing of an application for a permit to prospect for minerals is merely
a request that a permit be granted and does not constitute a sale or disposition of the land which would prevent the State of Utah from acquiring
the title to a school section under its basic school-land grant.

Potassium Prospecting Permit.
A potassium prospecting permit entitles the holder thereof to the exclusive
right to prospect for potassium on the land covered by the permit.
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MOTION FOR REHEARING

Miss Dorothy P. Soeth filed an application 1 for a mineral prospecting permit (sodium, magnesium, potassium) covering the following
lands:
T. 24 S., R. 20 E., S. L. M., Utah,
sec. 25, all.
sec. 26, all.
sec. 35, all.

sec. 36, all.

The Bureau of Land Management rejected her application for the
following reasons:
(a) As to sec. 36: The title to this land was held to have vested in
the State of Utah under the 'school-land grants, 2 and therefore this
section is not now subject to the public-land laws.
(b) As to secs. 25, 26, and 35: Because the Geological Survey had

reported (on September 4, 1942) that these lands were more valuable
prospectively for potassium than for sodium, the issuance of a sodium
permit was held to be inconsistent with the Department's Order No.
914 of April 5, 1935 3 which suspended certain action on applications
for potash permits or leases.
By decision of November 12,1946 (A-24408), the Department (a)
affirmed the rejection of Miss Soeth's application insofar as it covered
secs. 35 and 36, because these sections had, by Public Land Order No.
256 of January 4, 1945,4been "withdrawn and reserved from all forms
of appropriation under the public land laws, including the mining
and mineral leasing laws"; (b) pointed out that there is no authority
for issuing a sodium and magnesium prospecting permit, but that if
secs. 25 and 26 are prospectively more valuable for potassium than
for sodium, as reported in 1942by the Geological Survey, any prospecting permit should be issued under the potassium laws (which authorize the Department to allow the taking also of sodium and
magnesium under a potassium lease), rather than under the sodium
laws (which do not authorize the taking of magnesium); () held
1 Miss Soeth's application, Salt Lake City 063486, was filed on June 10, 1942, for "a
prospecting permit for sodium, magnesium, and allied minerals." Sodium permits are
issued under section 23 of the Mineral Leasing Act of 1920 (41 Stat. 447), as amended
by the act of December 11, 1928 (45 Stat. 1019 ; 30 U. S. C. sec. 261). On March 16, 1948,
in her appeal from the rejection of her application, she requested that her application be
amended "so it will include potassium and associated minerals under Act of February 7, 1927
[44 Stat. 105q'; 30 U. S. C. secs. 281-285, which authorizes the issuance of potassium
prospecting permits and leases], and this amendment to be considered as of the original
filing date June 10, 1942."
2 Either under the act of July 16, 1894 (28 Stat. 107, 109, sec. 6), or under the act of
January 25, 1927 (44 Stat. 1026), as amended by the act of May 2, 1932 (47 Stat. 140;
43 U. S. C. sec. 870).
343 CFR, Part 194, footnote 56.
4 O . R. 336; 43 CFR, 1945 Supp., App., p. 4067.
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that her application could be now considered under the potassium
regulations of January 4, 1945,5 as to secs. 25 and 26 if these sections

are prospectively valuable for potassium; and (d) held that there was
no necessity to rule on Miss Soeth's contention that sec. 36 still belonged to the: Federal Government, in view of the holding that her
application should be rejectedlas to sec. 36 because of the withdrawal
of that land by Public Land Order No. 256 from all forms of appropriation.
Miss Soeth has filed a motion for rehearing with respect to secs. 35
and 36, urging that since her application for these sections was filed
before they were withdrawn, her application could not be affected
by the withdrawal. Her contention that the kind of application which
she filed could not be affected by a subsequent withdrawal order has
been held by this Department to be unsound.6 However, on May 21,
1947,Public Land Order No. 256 was revoked by Public Land Order
No. 370 which became "effective immediately

so as to permit the is-

suance of mineral prospecting permits and leases upon applications
which were filed prior to the dates of the respective withdrawals and
which are still pending in the Bureau of Land Management * 8 *."
Miss Soeth's application falls within this category. Public Land
Order No. 256 therefore is no longer a bar to Miss Soeth's application.
Accordingly, her application may now be considered under the potassium regulations with respect to sec. 35, as well as with respect to secs.
25 and 26, if these sections are prospectively valuable for potassium.
The Department's

decision of November 12, 1946, is modified accord-

ingly.
Insofar as sec. 36 is concerned, since Public Land Order No. 256 is

no longer a bar to Miss Soeth's application, it now becomes necessary
to pass on the merits of her contention that the land still belongs to
the United States and has not passed to the State of Utah under the
school-land grants. Miss Soeth's argument that the title to sec. 36
did not vest in the State of Utah rests on the following facts:
The plat of survey of T. 24 S., R. 20 E., S. L. M., Utah, was accepted
on September 4, 1929. The date on which the school-land section is
identified by an accepted survey is the earliest date that the title to
see. 36 could have passed to the State of Utah. 9 On that date, however,
Circ. 1592, 10 P. R. 336; 43 CFR, 1945 Supp., Part 194, as amended by Circ. 1600, 10
P. 6R. 3647.
James M. Conlon, A-24498 (Salt Lake City 068488), December 31, 1946 (unreported)
see, also, Claude D. Crowell, A-24492 (Salt Lake City 064049), January 27, 1947 (unreported); Utah Magnesium Corporation, 59 I. D. 289 (1946)1; and 0. 0. Cooper et al., 59
I. D. 254 (1946), Motion for Rehearing, -24208, October 28, 1946 (unreported).
7 12 F. R. 3450.
G. B. Pitts, etc., A-24098 (Salt Lake City 062626, etc.) June 11, 1947 (unreported).
9 See Margaret Scharf, FR.13.Havenstrite, 57 I. D. 348, 354-355 (1941); 43 CPR-270.15;
United States v. Morrison, 240 U. S. 192, 207 (1916) ; United States v. Wyoming, 331 I. S.
440 (1947).
F
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sec. 36 was then subject to an application for a potassium prospecting permit filed by one J. B. Thompson on February 20, 1925 (Salt
Lake City 035288). Miss Soeth filed her application on June 10, 1942.
Thompson's application was not finally rejected until December
28, 1942. Miss Soeth therefore argues that sec. 36 was never free of a
claim or application under Federal law and therefore the attachment
of the State's title could not occur.
The grant to the State of Utah of school sections in place, not known
to be of mineral character at the effective date of the grant, was made
by the act of July 16, 1894.10Mineral school sections in place were
granted by the act of January 25, 1927.11
The 1927 act is applicable only to school-section lands known to be
of mineral character at the effective date of the original school-land
grant.' 2 If sec. 36 were of the character of land subject to the 1927
act, the issue raised by Miss Soeth would be disposable under section
2 of the 1927 act, as amended.

Section 2 excluded from the operation

of the 1927act such lands, among others, as were "subject to or included
in any valid application, claim, or right initiated or held under any of
the existing laws of the United States, lwess or until such reservation,
pplication, claim, or right is extinguished, relinquished, or canceled * * is" [Italics supplied.] The emphasized language of this
provision plainly contemplates that where the existence of a valid application had prevented the vesting of the State's title, the State's
title would vest upon the cancellation of that application. Thus,
under this provision, upon the cancellation of the Thompson application on December 28, 1942,the State acquired the title to sec. 36. Nor
could the existence of Miss Soeth's application bar the vesting of the
State's title since the statute clearly contemplates, and it has been so
held, that only applications, claims or rights initiated prior to January
25, 1927, are sufficient to defeat the vesting of the State's title under
the 1927act.'3 Hence, if the act of 1927 were applicable, Miss Soeth's
application could not be granted on sec. 36 because the title to that
section would have passed to the State on December 28, 1942. However, unless it is shown that the land was mineral in character as of
the otherwise effective date of the basic grant, the presumption is that
the land was not then known to be mineral in character and hence
that the title to school sections identified by an accepted survey has
passed to the State under its basic school-section land' grant.'4 There
°028Stat. 107, 109, sec. 6; see United States v. Sweet, 245 U. S. 563 (1918).
1144
Stat. 1026, as amended by the act of May 2, 1932 (47 Stat. 140; 43 . S. C. sec. 870).
'2 Margaret Scharf, F. E. Ilavenstrite, 57 1. D. 348, 358, 360 (1941) ; 43 CFR 270.23.
Is43 CFR 270.27; Cire. 1114 of March 15, 1927, 52 L. D. 51, 53; Sidney E. Bartlett v.
State of Wyoming, A. 22978 (Cheyenne 064925), June 23, 1941 (unreported) ; Rodgers v.
Berger, 55 Ariz. 433, 103 P. (2d) 266, 268 (1940).
14Margaret Scharf, R. B. IMavenstrite, 57 I. D. 348, 356 (191).
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has been no showing made by Miss Soeth in this case that the sec. 36
here involved was known to be of mineral character at the effective
date of the grant. The presumption therefore remains that this sec.
36 is of the character which could pass to the State under its basic
grant of July 16, 1894.
We turn, therefore, to consider the question whether the title to
sec. 36 passed to the State of Utah under its basic, grant of July 16,
1894. That act granted to the State of Utah, for the support of common schools, the nonmineral sections numbered 2;, 16, 32, and 36, ex-

cept those embraced in permanent reservations for national purposes
and those which "have been sold or otherwise disposed of by or under
the authority of any Act of Congress."
As of September 4, 1929,when the plat of survey was approved, sec.
36-wasnot within any reservation and was subject only to the application filed by Thompson for a potassium prospecting permit. No
permit was ever issued on the basis of Thompson's application. "An
application for a permit to prospect for minerals pursuant to the
leasing act is a mere request that a license be granted, and confers
upon the person making such application no interest in the land
described or the mineral deposits therein." - The Thompson application did not have the segregative effect, such as an entry, lease or
permit would have had,le which wold constitute a sale or other disposition of the land within the meaning of the exception to the schoolsection grant act. A mere request to the Government to make a
disposition of an interest in the land did not amount to a disposition
and was thus not sufficient to prevent the attachment of the State's
title to sec.36 under the 1894act at the time that the plat of survey was
officially accepted and approved, i. e., on September 4, 1929. Thus,

irrespective of whether the 1927 act or the 1894 act is applicable, Miss
Soeth's application could not be granted for sec. 36, since the State's
title to this section vested either on December 28, 1942,under the 1927
act, or on September 4, 1929, under the 1894 act, and Miss Soeth

cannot secure a permit for sec. 36 on the basis of her application. The
a, Eelnowv. Shawo,50 L. D. 339, 340 (1924).; James M. Conlon, A-24498 (Salt Lake City
063488), December 31, 1946.
15Barnchurstv. State of Utah, 30 L. D. 314 (1900) ; State of Utah, 47 L. D. 359 (1920)
Louis . Grossv. Robert B. Nowell, A. 10786 (SaltLake City 037126), August 30, 1927;
William C. Kraeener, A. 10879 (Salt Lake City 037879), August 30, 1927. A potassium
prospecting permit entitles the holder thereof to the exclusive right to prospect on the land,
during the life of the permit, for potassium in any of the forms named in the act of February
7, 1927 (44 Stat. 1057; 30 U. S. C. sec. 281). See 43 CFR 194.1; Circ. 1120, 52 L. D. 84
(April 20, 1927). The effect that the cancellation of a subsisting permit or entry has on
the vesting of title to school-section lands in place under the basic school-land grant to the
State of Utah is discussed in the above cases. See, also, State of New Meaxico,52 L. D. 626,
628 (1929), citing but distinguishing the decision in State of Utah, 47 L. D. 359 (1920).
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rejection of Miss Soeth's application by the Bureau of Land Management as to see 36 was, therefore, correct. 17

As here modified, the Department's decision of November 12, 1946,
is adhered to. Miss Soeth's motion for rehearing is denied and the
case is remanded to the Bureau for further action not inconsistent
with the Department's decisions in this case.
WILLIAM E. WARNE,

Assistant Secretary.
LIABILITY

OF INNOCENT PURCHASER

FROM WILLFUL

TRESPASSER
Timber Trespass-Liability
Departmental

of Innocent Purchaser from Willful Trespasser-

Memorandum

of March 26, 1938.

memorandum of March 26, 1938, to the Commissioner of
the General Land Qffice,
concerning the measure of damages payable by an
innocent purchaser from a willful trespasser, erroneously regarded headnote
3 in the official report of the Court's opinion in the case of Wooden-ware Go. v.
United States, 106 [J. S. 432, as fixing, in the absence of a State statute on
the point, the measure of damages payable by said innocent purchaser as the
value of the timber-at the time of. suchipurchase, irrespective of the extent
of the liability of the willful trespasser.

The departmental

Timber Trespass-Liability of Innocent Purchaser from Willful TrespasserWooden-ware Co. v. United States, 106 U. S. 432.
The case of Wooden-ware Co. v. United States, supra, determined that, in the
absence of a State statute on the point, an innocent purchaser from a willful
trespasser "must respond by the same rule of damages as his vendor should
if he had been -sued," and the contrary conclusion in the departmental
memorandum of March 26, 1938, to the General Land Office was erroneous.

M-34960

JuLY 16, 1947.

TO THE SECRETARY.
In connection with a timber-trespass case arising in Montana and
involving one Roy Shook (2133982"L"), the question has arisen as
to the soundness of certain views expressed in the departmental
memorandum of March 26, 1938,to the Commissioner of the, General
Land Office,concerning the measure of damages payable by an innocent purchaser from a willful trespasser.
That memorandum * * * dealt with the liability of an innocent
purchaser of timber from a willful trespasser in a case where a State
slatute fixed the liability of the willful trespasser but was silent as to
17 The present case is not a proper one warranting a determination by this Department
as to which act governs the passage of the title of sec. 36 to the State. A conclusive and
authorized determination as to whether the title passed under, the basic grant act or under
the 1927 act may be made by this Department upon application for a patent by the State of
Utah under the act of June 21, 1934 (48 Stat. 1185; 43 U. S. C. see. 871a). See Margaret
Scharf, B. 1. Hvenstrte, 57 I. D. 348, 365 (1941).

:
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that of the innocent purchaser. The memorandum referred to the
case of Wooden-wareCo. v. United States, 106 U. S. 432 (1882), and
asserted that "Rule 3 of the Wooden-ware case should be regarded as
fixing the measure of damages" in the case of the innocent purchaser,
even though the amount of the innocent purchaser's liability on that
basis might be greater than the amount for which. his vendor, the
willful trespasser, would be liable under the measure of damages
applicable to the latter's case pursuant to State law. The instructions
contained in the memorandum of March 26, 1938,have been generally
followed in the Department since that date.1
In mentioning "Rule 3 of the Wooden-ware case," the memorandum
of March 26, 1938,apparently referred to the portion of the headnote
in the officialreport of the. Court's opinion stating thatWhere the plaintiff, in an action for timber cut and carried away from his land,
recovers damages, the rule for assessing them against the defendant is:
* * 3.
Where he is: a purchaser without notice of wrong from a wilful trespasser, the
value at the time of such purchase.

This headnote was erroneously regarded by the person who drafted
the memorandum as fixing, in the absence of a State statute on the
point, the measure of damages payable by an innocent purchaser from
a willful trespasser irrespective of the extent of the liability of the
willful trespasser. On the contrary, the Supreme Court's approval in
the Wooden-warecase of the judgment of a circuit court holding the
innocent purchaser liable for the value of the timber at the time and
place of the purchase was based upon the ground that the vendor in
that case (i. e., the willful trespasser) would have been liable on that
basis if he had been sued "the moment before he sold" the timber.
The opinion makes it clear that an innocent purchaser "must respond
by the same rule of damages as his vendor should if he had been
sued."

(P. 435;)

The departmental memorandum of March 26, 1938,thus was based
upon a misunderstanding of the Wooden-warecase, and the conclusion
stated in the memorandum was erroneous.
I enclose for your consideration the draft of a memorandum to the
Director of the Bureau of Land Management, withdrawing the
erroneous instructions previously issued concerning the measure of
damages payable by an innocent purchaser from a willful trespasser.2
MASTIN G. WHrT,

Soleiitor.
'See Note 5, Part 288, 43 CFR.
2 The draft of memorandum was signed by Assistant Secretary Davidson on July 23, 1947.
Note 5, Part 288,43 CFR, which referred to the instructions of March 26, 1938, was deleted
on August 15, 1947 (12 F. R. 5731). [Editor.] :
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CLAIM OF S. ALBERT JOHNSON

Irrigation Clain-Act,

of Private Person.

Payment of a claim for damage to property allegedly arising out of the "survey,
construction, operation, or maintenance of irrigation works" by the Bureau
of Indian Affairs cannot be made when the damage resulted from the act of
a person not in the service of the Government who placed a "check oard"
-in an irrigation lateral and caused the water to overflow.

T-9

JuLY

17, 1947.

To TE SECRETARY.
S. Albert Johnson, Pocatello, Idaho, filed a claim on December 27,
1946,in no specified amount, against the United States for compensation because of damage to a beet crop as the result of the flooding of
his land caused by a break in an irrigation lateral on the Fort Hall
irrigation project operated by the Fort Hall Agency; Bureau of Indian Affairs. The question whether the claim should be paid under
the Federal Tort Claims Act (28 U. S. C. sec. 921 et seq.), or under the
act of February 20, 1929 (25 U. S. C. sec. 388), has been submitted to

me for an opinion.
From the record before me, it appears that on May 9, 1946,several
farmers whose lands were being irrigated by the Fort, Hall irrigation
project requested additional water. Accordingly, the ditchrider
turned water into the facer lateral. During the night the water overflowed the banks of the lateral and, after washing away part of the
bank, flowed down through the claimant's beet field and damaged his
crop. Seven of the 19 water users on the lateral. were drawing water
at the time of the break. The only explanation for the break in the
bank is that a "check board" was placed in the ditch at the farm below
that of the claimant. The "check board" caused the lateral to overflow
and break. A "check board" is sometimes placed in a ditch by the
farmers when the water is low, in order to maintain the flow at an even
level.

It does not appear from the evidence who put the "check board"
in the ditch. There is evidencethat the ditchrider was a new man, that
he was not familiar with the habit of the farmers in placing "check
boards" in the lateral, and that he did not compensate for this factor
in regulating the flow of the water. The claimant's damage was determined by the Superintendent of the Fort Hall Agency to be $297.
In the regulations applicable to the operation of the Fort Hall irrigation project, it is provided thatThe delivery of water will be made by the watermaster or ditchrider only,
and any person interfering with delivery or diversion devices without specific
authorization will be liable to prosecution. Consumers are prohibited from
cutting the banks of canals or laterals. [25 CFR 10.10.]

8] 0
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The necessary headgates, checks and measuring devices will be installed by
the project in canals, laterals and drainage ways operated and maintained by the
project. * * * [25 CIR 106.15.1

In order for a claimant to recover from the United States under the
Federal Tort Claims Act, the evidence must show that the damage
resulted from a negligent or wrongful act or omission of an employee
of the Government while acting within the scope of his employment.
Guy Rutledge, Solicitor's determination, June 17, 1947 (M-34813).
In this case there is no evidence of negligence on the part of the ditchrider. While a more experienced ditchrider would have known of
the practice of farmers in placing "check boards" in the ditch, there
was no duty on the part of the ditchrider to anticipate the practice and
to compensate for it in regulating the flow of water. The placing of
the "check board" in the lateral by the farmers was in violation of the
regulations governing the operation of the irrigation project. Therefore, as there was no negligence on the part of an employee of the
United States, the claim must be denied under the Federal Tort Claims
Act.
In order for a claimant to recover under the act of February 20,
1929,the damage must be a direct result of some nonnegligent action
on the part of an officeror employee of the United States in the survey,
construction, operation, or maintenance of irrigation works. Joseph
Mieka, Jr., Solicitor's opinion, June 3, 1940 (M. 30154). There is
no evidence that the ditchrider or any other Government employee did
any act which resulted in the claimant's damage. On the contrary,
the evidence indicates that some unidentified third person placed the.
"check board" in the lateral. Consequently, the claim must be denied
also under the act of-February 20, 1929.
MASTIN G. WHITE,

Solicitor.
NATIONAL MONUMENTS

Reduction of Area-Oil and Gas Leasing.
The President is authorized to reduce. the, area of national monuments by
reason of the provision of the statute which states that their limits "in all
cases shall be confined to the smallest area compatible with the proper care
and management of the objects to be protected." 16 U. S. C. sec. 431.
Though section 1 of the Mineral Leasing Act specifically provides that its
provisions are not applicable to lands in national monuments, in the event of
actual or threatened drainage of oil or gas under lands within a national
monument by wells on non-federally-owned lands, the authority to take the
necessary protective action, including the making of contracts and the
issuance of oil and gas leases, would impliedly exist.
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UNDER SECRETARY CHAPMAN.

This is in response to your oral inquiry whether, with respect to
Jackson Hole National Monument, (1) the area of the monument may
be reduced by Executive action, and (2) whether the Department is
authorized to issue oil and gas leases for areas within the monument
in order to prevent the drainage of oil or gas from such areas by wells
on adjacent non-federally-owned lands.
The answer to the first question may be found in an opinion of
Solicitor Margold, dated January 30, 1935 (M-27657), in which he
held that the President was authorized to reduce the area of a national monument. This authority has its source in the provision of
the statute authorizing the establishment of national monuments,
which states that their limits "in all cases shall be confined to the
smallest area compatible with the proper care and management of
the objects to be protected."

16 U. S. C. sec. 431.

The President

has in fact exercised this authority in a number of instances. See
39 Op. Atty. Gen. 185, 188.

With respect to the second question, section 1 of the Mineral Leasing Act specifically provides that its provisions are not applicable to
lands "in national

parks and monuments."

30 U. S. C. sec. 181.

However, the Attorney General has held that where oil is being
drained from Government-owned land that is not subject to the Mineral Leasing Act, there is implied authority in the head of the
department having jurisdiction over such land to take protective
measures to offset the drainage, including the making of the necessary
contracts. 40 Op. Atty. Gen. 41. The Attorney General's opinion involved lands which had been acquired by the United States for a
specific public purpose and which in an earlier opinion the Attorney
General had held not to be subject to oil and gas leasing under the
Mineral Leasing Act. 40 Op. Atty. Gen. 9. The earlier opinion
turned on the construction of the words "lands * * * owned by the
United States" in section 1 of the act (30 U. S. C. sec. 181), and held
that the lands under consideration were not intended to be included
in that phrase. It might conceivably be argued that the authority
mentioned by the Attorney General in 40 Op. Atty. Gen. 41 may not
be implied in the case of. lands which Congress has specifically excluded from the provisions of the Mineral Leasing Act, such as lands
in the national monuments. However, the necessity for taking protective action to prevent loss of property of the United States exists
in the one case as in the other. It follows, I believe, that in the event of
actual or threatened drainage of oil or gas under lands within the

9]
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Jackson Hole National Monument by wells on non-federally-owned
lands, the authority to take the necessary protective action, including the issuance of oil and gas leases, would impliedly exist.
MASTING. W

,ITE)

Solicitor..
ROSCOE L PATTERSON v. CRAIG S. THORN

A-24481

Decided Julyl 29, 1947

Taylor Grazing Act-Section 15 Grazing Leases-Grazing Lease Canceled
to Extent Necessary to Meet Statutory Preference Right of Conflicting
Applicant.
Where a grazing lease is issued to a non-preference-right applicant while the
conflicting application .of a preference-right applicant is pending, the lease
will be canceled to the extent necessary to honor the other applicant's
statutory preference.

Bureau Compliance with Statutory Duty.
The Bureau of Land Management may, under the circumstances of this
case, correct its previous decision made in violation of its statutory duty.

Grazing Disputes-Settlement

by Mutual Agreement Between the Parties.

The Department prefers grazing disputes between competing applicants to
be settled by mutual neighborly agreement for an equitable and reasonable
allocation of the grazing range in the light of proper range-management
practices.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This case involves a dispute between Craig S. Thorn and Roscoe L.
Patterson over the grazing use of 697.53 acres in sec. 11, T. 17 S., R. 29

E., M. D. M., California.

The tracts in sec. 11 which are involved are

lots 1 to 6, 10, 11, W/2NE14, NW1/4, N/2SW/4, and NW1/4SE/4.

The pertinent facts. are as follows: On June 3, 1944, Thorn filed
an application to lease these lands under section 15 of the Taylor
Grazing Act.' On December 21, 1944, Patterson filed a similar application. Both of these applications were filed in the local land
office at Sacramento, California. Patterson's application did not
reach Washington until December 29, and was not posted for action
in the General Land Office (the predecessor of the Bureau) until
February 6, 1945. On December 28,1944, however, the General Land

Officein Washington had rendered a decision approving the issuance
to Thorn of a supplemental grazing lease (Sacramento 033331-A).
:' Act of June 28, 1934 (48 Stat. 1269, 1275), as amended by section 5 of the act of June
26, 1936 (49 Stat. 1976, 1978; 431. . C. sec. 315m).
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This supplemental grazing lease was dated October 13, 1944, and
was for a term of 9 years, in order to coordinate this supplemental
lease with the expiration date of a 10-year grazing lease previously
issued to Thorn on October 13, 1943. The lease forms were transmitted to Thorn for signature, and, after he signed them, they were
executed in the regular course by the General Land Office, without
awareness of Patterson's application. Thereafter, on March 5, 1945,
Patterson filed a protest that the issuance of that lease to Thorn had
been in disregard of Patterson's pending application. Patterson
stated that he owned land -adjoining sec. 11; that Thorn was not an
adjoining landowner; and that Thorn refused to fence the land to
keep his cattle from straying oto Patterson's property. Patterson
therefore requested that Thorn's lease be canceled and that the lands
be leased to Patterson.
On November 7, 1945,the General Land Officerejected Patterson's
application as to the lands in sec. 11 on the ground that he had failed
to present any facts showing a violation of the terms of Thorn's lease
which would warrant modification or cancellation thereof. Simultaneously, Patterson was offered a 5-year grazing lease for other lands
for which he had applied. Patterson signed the lease forms which
had been transmitted to him. He did not appeal from the rejection
of his application for the sec. 1 lands.
Some 3 months later, on February

20, 1946, Patterson filed a peti-

tion reqnlsting, among other things, the reconsideration of the decision on his previous protest. The Land Officethereupon proceeded to
reconsider the matter and concluded that it was bound under section
15 of the Taylor Grazing Act to issue to Patterson a lease on the lands
here involved "to the extent necessary to permit proper use of" his
"contiguous lands," since Patterson had, and Thorn did not have, a
preference right under section 15 to that quantum of lease. By decision of March 15, 1946,the Land Officetherefore required Thorn to
show cause why his lease on sec. 11 should not be canceled in whole or

part, and required Patterson to submit evidence as to what parts of
sec. 11 were "necessary to permit proper use of" his contiguous lands
and the appropriate term of any lease that should be offered to him
for such lands. Both Patterson and Thorn filed responses. Patterson stated that he lleeded a 10-year lease on all the lands in sec. 11

covered by Thorn's lease. Thorn urged that he had built fences and
made trails and otherwise acted in reliance on the lease and did not
desire to relinquish any portion thereof.
Intensive investigations of this case were then made by the Land
Office. On August 19, 1946,the Bureau of Land Management2 ren2 Effective July 16, 1946, the General Land Office and the Grazing Service were abolished
and their functions were transferred to the new Bureau of Land Management, by Reorgani.
zation Plan No. 3 of 1946 (11 . R. 7875, 7876; 7776).
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dered a decision, in whikh it ield that Patterson did,have, and Thorn
did not have a preference iight to a lease on sec. il; cane-d ThornyE
lease in-its' entirety, and then ruled on the amount of se- 1l Sands that
Patterson heeded to permit proper use of his contiguou5 lands 'and the
appropriate term, of 'any lease which 'might be offeied to him. The
Bureau found that-a'-lease to'Patterson of' the southern hal-i of 'thl
lands

here

involved

(namely,

lots

5, 6,U1O,:and&

1-1, N1/2 SWi?4v anSd

NW4SE1/4) was sufficient to permit the proper use of- his base lands
in accordancewith'his preference right.. The ±northern half of set
11 (namely, l'ots 1, 2, 3, 4, W1/_NE/4, 'and NW/4)

was inelded

ini a

new lease to Thorn.;' Pursuant to this: division,, the Bureau fixed the
term of each, of these new leases..at year, and recommended that
Thorn. and Patterson endeavor. to agree upon a reasonable allocation
of' the'sec. 11lands which the' Bureau could consider when. the futur
disposition of these lands was again sought. Patterson was also required to reimburse Thorn a reasonable amount for a fence constructed
by Thorn on the lands awarded to Patterson, or in lieu thereof Patterson could at his expense arrange to move and reset the fence.
Thorn and Patterson were required to submit an agreement as to the
fence, or have the matter determined by the Bureau.:
Both Thorn and Patterson have, appealed-(A-24481i). Patterson
urges that he is entitled to a lease of all of the sec. 11;lands for a' period
of 10 years. Thorn contends that, the Bureau erred in reopening
the case and that it could not cancel his lease to correct its mistake in
having overlooked Patterson's 'application. He points out that Patterson had failed to appeal 'from the initialrejection of his application,
and'that Patterson did notown any adjoining lands when Thorn filed
his application but only thereafter acquired them.
Section '15 of .the TaylorA razingAct places upon the Bureau a
statutory duty to honor the preference, to a grazing lease of Federal
range, which section 15 accords "to owners, homesteaders,' lessees, or

other lawful occupants of contiguous lands to the extent necessary to
permit proper use of such contiguous lands." -The Bureau was thus
under a duty to adjudicate all pending applications in the light of that
statutory mandate. Although Patterson was not a preference-right
applicant at he time"that Thorn filed his application, 'since Patterson
appears to have acquired. his base lands on-December. 9,1944, a.few
* days bef6re he filed his application the 'fact remains that, at the time
he filed his application, he was a preference-right appliuant and no
lease-had yet'been issued or offeredt
by
Thorn
kowever,.iS ant'a preference-right, applicant.3 UnXi~ike
section .17of
Although Thorn owns and leases lands in the vicinity of see -1- they ar&ecith'ernot
adjacent to seeir11'or are -see' 15 ledelands§
hi dbiot'onfer-a-preferen'-eriht
under
section 15 of
Gr
-.'
en4-OgilalPsieo' ',A.£2237O''43tintary"5,'
19 !
(unreported); Claude 0. Burson and Ellsworth B. Brown, 59 I. D. 539 (1947).
948955-545
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the Mineral Leasing Act,' section 15 of' the Taylor Grazing Act does
not award preference to the first applicants The lag in the transmission of Patterson's application from Sacramento, California, to
Washington, and the failure of the local land officeto note the conflict
between these two applicants unfortunately resulted in the issuance of
a lease to Thorn by mistake. The issuance of that lease;was a violationj

although unintentional, of Patterson's statutory preference right,
since his application was. not accorded the consideration required by
the statute. True, the lease had already been issued, and the Bureau
could.appropriately have ruled that Patterson's failure. to file a prompt
appeal from the initial decision of November 7, 1945,'rejeqting his apt
plication, foreclosed him from thereafter requiring the case to be, reopened.e. Nevertheless, Patterson's inaction for these 3 months did
not foreclose the Bureau from reconsidering the propriety of:its action'
in failing to accord the consideration to Patterson's application required by its statutory.duty.T
:
The function of. the Bureau, therefore-, wa to consider Patterson's
application in the light of his statutory preference. His preference,
however, extended only to a lease of so much of the Federal grazing
land; as w "necessary
Ias
to permit proper use" of his contiguous base
]ands. The Bureau found, and upon full and' careful review of the
records this Department concurs,: that Patterson's preference would
be satisfied by the leaser of the. southern portion of sec. 11 as. Oove:

indicated. Patterson owns only a small amount of land'. He does
not at this time need more than the southern portion of sec. 11 (hich
furthermore has better grazing than the northern portion of sec. 11)
for the grazing of the small amount of livestock he: now has. His
grazing operation will be adequately serviced from this land, from
his owned land, and from the other lands. he controls in the vicinity
under Federal grazing lease. He has sufficient finances to conduct
'-a successful grazing operation from these lands. There is insufficient
basis on the present record to award Patterson more than the southern
portion of the sec. 11 land here involved.8 Furthermore, it may be
pointed out that had the lease to Thorn been issued only a few days
earlier, Patterson would have been unable to. assert any preference
441 Stat. 437, 443, as amended, 46 Stat. 1007; 46 Stat. 1523" 49 Stat. 676; act of
August 8, 1946 (60 Stat. 951; 30 U. S. C. sec. 226).
Posvar V. Borland, A-24403,.April 21, 1947 (unreported).
e HFZIv. Williams and Liddell, 59 I. D. 370 (1947),and
24245, April 0, 1947 (Motion:
for Rehearing).
7Florence A. CofT,37 L. D. 112 (1908) ; nitedStates v. Dayton, 2 L. D. 54 (1896);
See araia V. Cameron,. A-24447 (Phoenix 078168), February 14, 1947; Myers v. Parker,
A-24165, January 1, 1947 ; Jose del astillo, 57 I. D. 190, 193 (1941) ; Thomas H. Fee,
58 I..D. 125, 126 (1942),; RuthR. Maupin, A. 22925, July 16, 1941; Ales, Liska, A 28780,
March 8, 1946; Charles D. Por, A. 23661, October 21, 1948; Solicitor's opinion, 57 I. D.
547, 57 (May 11, 1942).
8
fDuring the conferences with Thorn.. and the, field examiner at the time of the field
investigation, Patterson had offered to compromise the dispute on this bashei.
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right over Thorn's lease, since the Department is not required to grant
a lease on the application of a preference-right applicant where the
application is filed on lands' already' leased9 or offered for lease.10
Thorn is, and has been for many years, engaged in the livestock
business, he is a qualified grazing lessee under the Taylor Grazing
Act, and he needs the northern portion of sec. 11 for his livestock
operations. The Bureau should, therefore, have canceled Thorn's
lease only to the extent necessary to satisfy Patterson's preference.
There is no basis in the record justifying the cancellation of Thorn's
lease in its entirety and the issuance to him of a new 1-year lease.
His lease should, therefore, have been canceled as to the lands awarded
to Patterson, and left intact as to the remainder under his original
9-year lease. The Bureau's decision is modified accordingly.
It appears that the Bureau repeatedly urged the parties to come
to an amicable adjustment between themselves. Such an adjustment
would undoubtedly have been followed by the Bureau." -The parties,
however, have chosen not to do so but instead to throw the burden
of the adjustment on the Department. The Department's comment
on this type of dispute in the case of J. S. and Clara Parsons, 59
I. D. 210 (1946), is peculiarly applicable to this case:
This matter presents to the Department a controversy of a type which is
becoming needlessly frequent. Neighbors each seek to lease the same public
lands for grazing purposes under section 15 of the Taylor Grazing Act (48 Stat.
1269, 1275; 49 Stat. 1976, 1978; 43 U. S. . sec. Sim).
Unwilling to compose
their differences among themselves they submit their claims to the competition
of the administrative proceedings established to effectuate the act. Each vies
in extolling his own worthiness and deprecating the needs and good faith of
his neighbor. What is essentially a local matter between two or three stockmen is then submitted to the determination of the Secretary.

It is the duty of the Secretary of the Interior to entertain the matter and to
dispose of it as equity and the public interests may require (48 Stat. 1269, 1270;
43 U. . . sec. 315a; 43 Code of Federal Regulations 160.20). The Secretary does
not seek to escape or avoid this duty. But every case does not call for a single
Claytonv. Midthun, A-24507, December 31, 1946.
see 43 CPR 160.11, as amended by regulations of July 2, 1947, on section 15 grazing
S
leases.(Circ. No. 1648; 12 P. R. 4642).
" In The Swan Company v. Banzhaf, 59 I. D. 262 (1946), the Department stated:
"* .5
* the Department prefers grazing disputes to be settled between the parties
by mutual neighborly agreement for an equitable and reasonable allocation of the
grazing range in the light of proper range-management practices."
In H. GlendonCulverwell, A. 24076, April 12. 1946, the Department stated:
"* * * Essentially, this case is one which should have been settled long ago, not
by quarrels before the Department, but primarily by mutual agreement between the
parties for an equitable division of the limited lands amongst themselves. In all
probability, had such neighborly division been agreed to by the parties in this case,
the Department would have confirmed it with leases accordingly. In cases like these,
the Department would much prefer not being compelled to rule on differences which the
parties should have been able to resolve amongst themselves. But if they are unable
to do- so, the. Department must make a decision according to the legal rights and
equithble' considerations of each party and with due protection to the legal rights of
each of the other parties * *
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clear solution.. Frequently, the Secretary is confronted with a situation where
a number of possible divisions of the lands in conflict will meet the requirements
of the public interest and, so'far as can be conscientiously determined, do equity
as among the contending neighbors. Such solutions, while correct under the

governing statutory requirements, are not always in fact so satisfactory to the
-stockmen concerned as would be some other equally lawful and equitable solution
.effected by the stockmen themselves. 'While the Secretary will continue to
,settle these conflicts when they.are presented to him, he cannot remain unaware
that, as contemplated by the rules of the Department (43 CFR 160.21), a sub;stantial proportion of these controversies could well be resolved by neighborly
tinderstanding among the competing stockmen as to the most satisfactory
'division of the desired grazing lands to be applied for by each of them.
f. Joe
H.:Hooker and Steve Villareal,A. 24254, February 26, 1946 (unreported).

In view of the relationship between the competing claims of Patterson and-Thorn, and in view of the necessary expenses which Patterson must incur in complying with-the'Bureau's decision that he
reinburse Thorn for 'his fence or reset it, the Department is of the
opinion that Patterson's lease should be' issued to expire at the same
time that Thorn's 9-year lease will 'expire. It is suggested, however,
that if the decision made 'by the Bureau, as here modified by this
Department, is unsatisfactory to the parties, they should endeavor
to arrive at a' fair agreement on any other division Nhich iay the
be submitted to" the' Bureau 'of Land Management for appropriate
modification of the existing leases. Unless the parties come to such
an agreement, the division ade by the Bureau appears to be the best
solution to,the, dispute and will'bo allowed to stand..
As herein modified, the decision of the Bureau is 'affirned, and the
case is remanded, to the Bureau, for issuance, of the leases as here
prescribed, after the matter of the reimbursement for, or resetting of;
the fence is determined in accordance with the Bureau's decision of
August 19, 1946.;
C. GIRAmD DAVIDSON,

Assistant Secretary.
BIG HORN COAt COVPATY, APPLICANTSHERIDAN-WYOMING COAL COMPANY ET AL,

A-24645

";

.

PROTESTANTS

Mo tion for Rehearing decided July 29, 947

Motion for he Exuerciseof:SupervisoryPower decided
October22

liineral Leasig Act-Coal Leases.'';...-

1947

.;.;;' :.'.'.'..''.-

Tile policy o'f.the Department against the.issuance of coal eases, inthe
absence of a showing ,that an. additional coal mine is needed and that there
is an actual need for coal which cannot otherwise be reasonably. met, is
.
nof
lc
ith'
casbebfaan ppicatio for tbexension. of"an isting
mine from non-Federal to Federal land where such mine as of the time of
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the issuance of the proposed lease has been in-successful operation for. a number of years, mining and disposing of substantial quantities.of coal extracted
from adjacent non-Federal lands.
MOTION FOR REHEARING

On April l0, 1947, the Department approved a decision of the Bureau of Land Management, which dismissed the protests of SheridanWyoming Coal Company and others against the granting of. the application of the Big Horn Coal Company for a coal lease for certain
lands in Wyoming. A motion for rehearing, has been fled by Sheri>
dan-Wyoming Coal Company, Coal Producers' Association of
Washington, Montana Coal Operators' Associatiodn, Utah Coal
Operators' Association, and Colorado and New Mexico Coal Operators' Association.
The record in this proceeding is relatively voluminous. Before the
protests were dismissed a hearing was held. Numerous exhibits, affidavits, and counter-affidavits have been filed touching upon the de-.
tails of innumerable matters, some of which are of questionable relevance. The entire matter, however, revolves, as all seem to agree,
around the application of the following regulations of the Department:
The General Land Office' will make favorable recommendation that leasing
units be segregated and that auctions be authorized only in cases where there
has been furnished a satisfactory showing that an additional coal mine is needed
and that there is an actual need for coal which cannot otherwise be reasonably
met. [43 CFR 193.3.]

In essence; the protestants moving for rehearing contend that this
is a case where a new coal mine has been opened which proposes to
supply bituminous coal of a type, quality, kind, and size which will
tend to supplant in competitive market areas the coals which they
have been shipping. The applicant denies this and asserts that it
has a mine in operation and merely seeks additional lands in order
that its mine may not be forced to close for lack of coal reserves.
' The present operation of the applicant is conducted on sec. 36, T.
58 N., R. 85 W.,'Sheridan County, Wyoming. This land is apparently
owned by the State of Wyoming. In'1941, Isaac Turner procured from
the State a coal lease for sec. 36. Through a stripping operation employing a tractor and scraper, Turner produced a modest'tonnage,
some of which he hauled in his. three trucks to the truck tipple of another mine for sale to truckers for resale, and part of which,he hauled
directly to nearby consumers. In December 1942, the tractor and
other equipment of the Turner mine were destroyed by fire and when
Turner was unable to meet his commitments to the State, his lease
was terminated.
Now the Bureau of Land Management.
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Thereafter, on December 2, 1943, the persons interested in the Big
Horn Coal Company procured from the State a coal lease.2 On December 18, 1943,the prospective Big Horn Coal Company, then being
incorporated, filed an application for a coal lease of certain Government lands adjoining sec. 36, and on December 21 submitted copies of
its articles of incorporation, showing it had come into existence on
the preceding day. On August 24, 1945, the Company applied for
additional lands.
The Big Horn Coal Company commenced production in sec. 36
in February 1944, with 390 tons. This was followed by 34 tons in
March, no tonnage in April, and then a constantly mounting tonnage for the remainder of the year, so that total production for the
year 1944 on a run-of-mine basis totaled 107,201tons. For the year
1945, its production jumped to 264,722 tons, and in 1946,it reached
483,576 tons.2

Harking back to the events of December 1943,the protestants cite
the quoted departmental regulation. They assert that Big Horn
started a new mine on sec. 36 with the full knowledge that the coal
deposits were inadequate; that the Company merely used the lease
on the State land for the purpose of avoiding or evading the clear
intendment of the departmental regulation. Big Horn, of course,
takes the position that it assumed the operation of an existing mine
and filed its application with the United States for the purpose of
acquiring additional deposits to serve a mine already in existence.
Without attempting a definition of a mine, it seems clear that Big
Horn did not simply continue the operation of the Turner mine. In
essence, a new mine was created. Whereas the Turner mine had an
insignificant production, sold mainly to truckers over the truck tipple
of another mine, Big Horn launched into large production, installed
new and modern equipment, including a large fleet of trucks for hauling coal to rail-loading facilities, and constructed a new highway from
its pits to a rail siding where it built a tipple capable of handling its
tonnage for rail shipment. The Turner mine had served small local
consumers and truckers who operated within the economic limits of
the truck haul; but the Big Horn mine converted to shipments by
rail and served large consumers of coal at distances far beyond those
which could be reached by the trucked production of the Turner mine.
The lease ran to the Big Horn Construction Company, because the Big Horn Coal
Company was still in process of formation. As soon as it was formed, the lease for sec. 36
was assigned to it.
These tonnage figures were obtained from reports filed by Big Horn Coal Company in
the regular course of its business with the State Board of Equalization of Wyoming.
Copies of the reports for the calendar years 1944 and 1945 comprised part of protestants'
exhibit 3, introduced at the hearing. A certified copy of the return for the calendar year
1946 was furnished to the Department directly by the Board at the request of the
applicant.
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True, both operations were of the stripping variety and both were
conducted on the same section of land. -But it is clear that the Big
Horn operation was not a continuation or mere expansion of the
Turner mine, either in terms of law; tehinology, or of economics. The
Big Horn mine; a large 'rail-shipping operation with new, modern
equipment, happened to undertake production on the same land where
formerly there had been a relatively tiny operation which shipped its
modest tonnage to those who would buy or burn its product in the
vicinity. It does not appear that the sizb, methods of mining, equipment used, mode of shipment, or consuming areas served were influenced by the happenstance that the Turner miie had once operated
on the same land. In these irctimstances it caninot be said that the
Big Horn Coal Company did not open a-new mine on the State land.
Thus, if consideration of this matter were to be limited to the events
of December 1943,it would follow that the requested lease would not
issue.

Thus to limitconsiderationof this case, however, would be to ignore
events subsequent to December 1943. The facts are that since December 1943, without encroaching on Federal lands, the Big Horn
Coal Company has successfully opened a large mine and built a business of some proportion. To issue the lease as of today is merely to
permit the continuance of what events have demonstrated conclusively
to be a large, going business. It would accommodate the expansion
of an existing mine which is running out of coal reserves.
Such an application would not run counter to the regulation quoted
above. The leading case interpretative of the regulation, and it has
been strongly relied upon by the protestants at all stages of this proceeding, is Carl T. Oson, 59 I. D. 207, decided March 25, 1946, rehearing denied December 19, 1946. Olson had applied for a lease for
certain lignite Inds An investigation revealed that Olson proposed
to open a new mine on Federal lands to supply a market already adequately served by existing mines. In the course of its decision which
denied the application, the Department noted that the quoted regulation was based on a "policy
* * founded in the long economic
history of the coal industry and the dread effect of that menacing
history upon the public interest.". Both the public interest in the
maintenance of a healthy bituminous coal industry and the interest
of the Government in the conservation and fruitful exploitation of
its mineral properties were cited as reasons for sustaining the policy
behind the rule. Ad Olson's application was rejected.
But the Department was also careful to note that its position "as
the proprietor of coal deposits on the public lands is not a dominant
,one in the control of the industry. However sagacious the policy of
the Department in the disposition of. such coal deposits, it cannot
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through this method alone enable the industry to elude the press of
natural economic forces." In the 0lson case, as in cases which have'
fllowed itj4 there wa" no question concerning the expansion of an
existing, operating, going mine.".In hone of those cases had there been
any substantial, investment made in connection with'operations. on
non+Federal lands; None of thenminvolved a situation where, under
leases issued by a State government, a mine operator had obtained
markets, acquired customers, and established valuable good will, where
machinery and equipment hadbeen acquired and were being usedcurirently in the business of mining a large tonnage of bituminous coal.
Thus,-while the, Department in the interpretation and application
of its regulation has endeavored to prevent the creation of conditions'
of excessive competition,. it has not undertaken to-remove competition
already established. To do so, as in this case, wouldresult in the loss
of individual investments in the-mines to be closed. :It would drive'
a. mine out of business not because of poor management, or high cost.
of operations, or inability to meet competition in the market place,'
but because successful conduct of its business forced it to turn to
Federal lands for additional -coal reserves; There is no good reason
why the operator whose-mine is on or.adjacent to federally owned
lands should for that reason alone be 'placed at a disadvantage in.
conducting 'and maintaining his business, or, conversely, why the
operator of one mine should be accorded an advantage over another
operator merely because, as a consequence of successful operation, the

latter needs coal deposits of the United States. As stated in the Olson
case,; the Department will endeavor to prevent recurrence of the
devastating economic conditions which have characterized the bituminous coal industry in the past, but it will not do so at the expense of
the arbitrary termination of a lawful, going, useful business enterprise...:

Further, the purpose of the rule is to assist in keeping in operation
mines already in existence. To apply the rules as proposed by protestants would certainly and definitely close the Big Horn operation.
On the other hand, to grant a lease to: Big Horn leaves open the possibility of continued existence of both the applicant and its. present
competitors.
:
The motionforrehearing is denied.'
OScARL. CAPMAN,

UnderSecretary.
NOTION FOR TRE EXERCISE OF SUPERVISORY POWER

On Juily 29, 1947,'the Department denied the motion of SheridanCompany aid
others for'a rehearing of a decision of
WTyoming
Coal ,,any
, r' 0
'7+<
.See Lyman ay Coa, A-24405, September 3, 19461 (unreported);
w Maren
Maneotes,
A-24'489, March 17, 1947 (unreported); Frankl Lilly, A-24582, June 3, 1947 (unreported).

'
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the Bureau of Land Management approved by the Department on
April 10, 1947, which dismissed its protest against the applications
of Big Horn Coal Company for coal leases on certain lands in
Wyoming.

The facts are set forth at led
in the decision approved April 10,
1947.. To summarize them, Big Horn Coal Company obtained, in
December 1943, a coal lease from the State of Wyoming, covering
certain lands owned by the State.. At about the same time the Company filed an application for a coal lease of adjacent Federal lands,
and later filed a second application for additional adjacent Federal
lands. Sheridan-Wyoming, joined by numerous others, protested the
lease applications on the basis of the following regulation:
The General Land Office1 will make favorable recommendation that leasing
units be segregated and that auctions be authorized only in cases where there
has been furnished a satisfactory showing that an additional coal mine is needed
and that there is an actual need for coal which cannot otherwise be reasonably
met.
[43 CFR 193.3.1

The departmental decision of July 29, 1947,observed that Big Horn
Coal Company "has successfully opened a large mine and built a business of some proportion. To issue the lease as of today is merely to
permit the continuance of what events have demonstrated conclusively
to be a large, going business." The decision concluded that "the Department will endeavor to prevent recurrence of the devastating economic conditions. which have characterized the bituminous coal
industry in the past, bLt it will not do so at the expense of the arbitrary
termination of a lawful, going, useful business enterprise."
The motion for the exercise of supervisory power asserts that there
exists an exigency demanding the exercise of such authority, and in
support thereof recites the importance of a departmental interpretation of the quoted regulation favorable to the position of the protestant. But the same argument was presented to the Department in
the motion for rehearing and was -fully considered at that time.
Sheridan-Wyoming also contends that Big Horn Coal Company
should have been aware at the time when it applied for a State lease
that the coal reserves on State lands would be inadequate and that
the availability of coal on the adjacent Federal lands would be shortly
required if Big Horn Coal Company were to remain in business. But
this is hindsight. The period of time which would be required by
Big Horn to exhaust coal deposits on the State lands could not have
been foretold in December 1943, because at that time the Company
had no production history and no established outlets for its product
upon the basis of which could be estimated the annual tonnage which
it could produce and sell.
Now the Bureau of Land Management.
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The protestant also contends that it is losing business to its new
competitor and cites'the-number of shifts it 1ost during the frst 7
months of 1947 because of a lack of market for its coals. Such
statistics, while no doubt accurate, are at best inconclusive. The coals
produced by Sheridan-Wyoming and'by Big Horn are sub-bituminous,
:high in moisture, and almost wholly lacking in stockingqualities.
Because of these factors, consumers of this type of coal customarily
-buy it for immediate consumption and not for storage or reserve
purposes. As a result,- mines producing this sub-bituminous coal are
'unable in normal periods to maintain steady production throughout
the year, but, on the contrary, they may even be compelled to close
their operations during the hot months. Customarily, they produce
at substantially less than capacity during the warm months of the
year. No evidence is offered by Sheridan-Wyoming to distinguish
between shifts lost as a consequence of its normal production pattern
and those which may be lost by reason of the competition as may be
offered by Big Horn Coal Company. Sheridan-Wyoming does show
that its annual production is declining from the extraordinary peak
,it attained during the war years. It is noted, however, that from the
period 1931 through 1941the Company at no time attained an annual
production in excess of 600,000 tons.2 Nevertheless, its production
for the calendar year 1946,of 828,269tons, indicates that it has thus
far fairly withstood any competition which it might have been ofered
by Big Horn Coal Company. And the prognosis made by SheridanWyoming as to its own future is at best hypothetical. Such a forecast of the probable future production of a single unit in the bituminous coal industry necessarily depends for its accuracy upon fortuitous
concurrence of numerous economic'factors and the reactions of specific
Customers to conditions not yet in existence
Sheridan-Wyoming states that, in reliance upon the freedom from
competition offered by the quoted regulations, it has made investments
in mining equipment amounting to well over 1 million dollars. Yet,
the affidavit of the president of the Company, dated September 24,

1947,discloses*

*

*

a true history of the indebtedness of the Sheridan-Wyoming Coal

Company, Inc.;

The Sheridan-Wyoming Coal Company, Inc., was organized under the laws of
the State of Delaware as of January 1, 1920. At that time there was authorized
and issued First Mortgage Bonds in the amount of $,500,000.0 bearing 7%
interest, and Debentures in the amount of $3,500,000.00bearing 7% interest. As
of July 1, 1927, all of the Debentures were paid off with the exception of
$1,760,000.00, for which Preferred Capital stock was issued to the holders of
the debentures. As of July 1, 1927, the First Mortgage Bonds had been retired
down to $1,733,000.00. As of July 1, 1927,a new First Mortgage Bond issue was
'The exact tonnages are tabulated by years on page 73 of the brief of protestants In
support of their motion for rehearing.

16]

:

0 0

0 0

BIG HORN

23

COAL CO.

October 22 1947
authorized ad issued in the amount of $3,000,000.00 bearing 6o interest. Out
of this amount, $1,733,000.00was used to pay off $1,733,000.00,which was the
balance of the old bond issue not yet retired. The balance of the $3,000,000.06
was used in the purchase of new machinery for the further mechanization of
the Company's mines. This $3,000,000.00First Mortgage Bond issue was paid
off in monthly instalments during the period July 1, 1927, and July 1, 1945, on

which date the last instalment was paid.

A further affidavit of the same oficer gives* * a complete statement as to the advances made to Sheridan-Wyoming
Coal Company, Inc., by United States Distributing Corporation and The Pittston
Company in all the years from January 1, 1920, down to the present time,
namely, 1947;
United States Distributing Corporation
*

January 1, 1920 --December 28, 1936 -

Amount
$56, 250. 00
22, 200. 00

Paid
August 3, 1920
December 31, 1938

The Pittston Company
October 28, 1930 -$109,
April 25, 1932 July 23, 1932 -55,
October 21, 1932 December 29, 1933 -21,

000. 00
55, 000. 00
000. 00
55, 000.00
000.00

April 25, 1932
July 23, 1932
December 31, 1932
December 6, 1937
October 26, 1935

It thus appears that substantial portions of the investment in the
Sheridan-Wyoming operations were made long prior to 1934, the
date of the regulation. Furthermore, even if the regulation were
to be interpreted as broadly as Sheridan-Wyoming desires, the Company would still face the risk of competition from mines opened and
operated exclusively on non-Federal lands.
It is also suggested that the Department's interpretation of the
regulation in its decision of July 29, 1947, will encourage evasion
of the regulation by those who will seek to extend their mining operations onto Federal lands from a mere foothold on non-Federal
lands. But the decision of July 29, 1947, carefully described the
large, going business enterprise established on the State land by
Big Horn.3 The very competition of which Sheridan-Wyoming
complains is evidence that. Big Horn has secured more than a mere
foothold in the industry without the use of Federal coal reserves.
What the decision would be were a case presented where a new mine

opened on non-Federal lands, with inadequate reserves to enable it
either to exist for any period of years or to establish a position of
importance in the industry through. successful mining and sales
of its coal in relatively large volume, is not a matter for determination
in this proceeding.
"For photographs and a detailed description of Big Horn's mining techniques and
equipment, see "Coal Age" (McGraw-Hill), October 1947, pp. 102-106.
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All persons interested in this matter have had abundant opportunity to present their facts and arguments in writing. SheridanWyoming and Big Horn have taken full advantage of this oppor*tunity. In addition, a hearing attended by both, Companies was
conducted by the Under Secretary prior to the original decision in
this case. The record appears to be complete. A further hearing
would adduce only cumulative matter. Accordingly, the request of
Sheridan-Wyoming for a hearing on its motion for the exercise of
*supervisory power is denied.
X
The motion for the exercise of supervisory power is denied. Cobb
v. Crowther, 46 L. D. 473 (1918)..

J. A. KiuG,
Seoretary.
UNITED

A-24503

STATES GYPSUM COMPANY

Decided July 30, 1947

Mining Claim-Lode Claims-Placer

Claims-Dimensions of Deposit.

Neither the width of the deposit nor ts sedimentary origin is determinative
of whether a mining claim is of placer or lode character. If it is a vein
or lode of rock in place bearing valuable mineral, it is a lode;, if of some
other form of valuable mineral deposit, such as scattered particles of gold
found in the softer covering of the earth, it is a placer deposit.

Mining Claim-Lode Claims-Placer Claims-Gypsum.
.

Gypsum rock in place lying between two persistent beds of limestone, which
in the circumstances are taken as the hanging and footwalls of the gypsum
deposit, is to be located as a lode rather than a placer claim.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The United States Gypsum Company has applied for patents for
the Nevada Placer Gypsum mining claim and for the West Nos. 1,
2, and 3, lode mining claims. The three lode claims are within the
exterior boundaries of and were located subsequent to the placer claim.
The Bureau of Land Management ordered the applicant to show
cause why the application for the lode claims should not be rejected
and the entry for the entire area patented as the Nevada Placer
Gypsum mining claim. As grounds for this decision, the Bureau
stated that the deposits of gypsum involved in the lode claims are
as wide as each of the lode claims, and in addition that they are of
sedimentary origin. The applicant has appealed.'
I It filed, as well, a response to the order to show cause.
The substance of the response
has been considered along with its appeal in arriving at this decision.
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No cases have been found to indicate that, nor is there any reason
apparent why, the width of* a mineral deposit is determinative of
whether it is a lode or placer. Lindley on Mines (3d ed.) sec. 294.
The fact that the deposits involved in these lode claims are sedimentary in origin is immaterial to the determination of the question
whether the deposit exists in lode or placer form. Harry Lode Mining Claim, 41 L. D. 403 (1912). The critical test is the manner in
which the deposit occurs rather than the origin of the deposit. If
the discovery is of a vein or lode of rock in place bearing valuable
mineral, a lode location may be sustained; if of some other form
of valuable mineral deposit, such as scattered particles of gold found
in the softer covering of the earth, a placer location may be sustained.
Cole v. Ralph, 252 U. S. 286, 295, 296 (1920).

In this case, although the structural geology of the land included in
the mining locations is largely hidden by alluvium, exposures of limestone on one portion of the tract, supplemented by an exposure of a
bed of limestone on the east side of a quarry situated on the West No.
1 lode location, show plainly that the gypsum deposit for which lode
patents are sought lies between two persistent beds of limestone which
outcrop on the slope of the mountain. These limestone ledges, which
have been exposed by erosion of the softer gypsum deposit lying
between them, must be taken as the hanging and footwalls of the
gypsum deposit. A limestone exposure on the east side of the quarry,
which is situated about midway between the two ledges, indicates that
the surface exposure of the gypsum on one portion of the tract is the
crest of a steep fold, and that the full width of the fold represents
twice the thickness of the gypsum vein as measured at a right angle
to the tip. Outcrops of limestone on the other lode locations as exposed by erosion and by open cuts and trenches, excavated by the applicant, show definitely that the gypsum beds occurring here:are standing at an almost vertical angle; that below the disintegrated gypsum
appearing on the surface the gypsum rock is in place occurring between definite limestone walls; and that the gypsum beds take on all
the aspects of veins. In the circumstances, it is clear that the deposits
described are to be located as lode rather than placer claims. Cole v.
RaZpA, rsupra.

The decision -of the 'Bureau of Land Management is reversed, and
the case is remanded for disposition of the question raised by the ap:plicant as to the permissible width: of lode claims in the particular
circumstances of this case.
OsQAR L CHerxiw,
Under Secretary.
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MINERAL LEASING ACT

Submerged Lands-Continental Shelf-Oiland Gas Leases.
TheMineral Leasing Act.of February 25,.1920, as amended (41 'Stat. 437;
30 U. S. C. sec. 181 et seq.), does not authorize the issuance of oil and gasi
leases with respect to the submerged lands below low tide off the coasts
of the United States and outside the inland waters of the States.

M-34985
To TIE

-

AUGUST 8, 1947.

SECRETARY.

You have orally requested my opinion on the question whether the
Mineral Leasing Act of February 25, 1920, as amended (41 Stat. 437;
30 U. S. C. see. 181 et eg.), authorizes the issuance of oil and gas
leases with respect to the submerged lands below low tide off the coasts
of the United States and outside the inland waters of the States. This
question arises by reason of the fact that there are awaiting disposition in the Department a number of applications for oil and gas leases
in submerged areas of the Pacific Ocean and the Gulf of Mexico below
low tide and outside the inland waters of the adjacent States.
On September 28, 1945,the President issued Proclamation No. 2667,
announcing that the "United States regards the natural resources of
the subsoil and sea bed of the continental shelf beneath the high seas
but contiguous tothe coasts of the United; States as appertaining to
the United States, subject to its jurisdiction and control." (10 F. R.
i2303.) And by Executive Order No. 9633 of the same date, the resources of the continental shelf were placed under the jurisdiction and
control of the Secretary of the Interior "for administrative purposes,
pending the enactment of legislation in regard thereto." (10 F. R.
12305.) On June 23, 1947,the Supreme Court held in Ueited States
v. Califomia, 332 U. S. 19, 38, that the Federal Government has paramount rights in and power over the 3-mile marginal belt along the
coast, "an incident to which is full dominion over the resources of the
soil under that water area, including oil."
The answer to the question submitted by you turns on the construction of the following portion of section 1 of the Mineral Leasing Act,
as amended:1
That deposits of coal, phosphate, sodium, potassium, oil, oil shale, or gas, and,
lands containing such deposits owned by the United States, including those in
national forests, but excluding lands acquired under the Act known as the
Appalachian Forest Act, * * e and those in incorporated cities, towns, and
villages and in national parks and monuments, those acquired under other Acts
subsequent to February 25, 1920, and lands within- the naval petroleum and' oiliThe language quoted s from the amendatory act of August 8, 1946 (60 Stat. 950, sec.
1). Itis iin no material respect different from that used in the original 1920 act
(41 Stat. 437).
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shale reserves, except as hereinafter provided, shall be subject to dsposition in,
the form and manner provided by this Act * *

It is conceivable that some of the submerged land areas and minerals
may turn out to be in one of the ategories of lands expressly excluded
from the provisions of the Mineral Leasiiig Act (e..g., naval petroleum
reserves). As to them, of course, no-problem will arise. In the main,
however, thiswill not be the, case.

With. regard to the submerged lands and mineral deposits that are
not expressly excluded from the provisions of the act, they appear at
first glance to be included in the phrase "deposits * * * and lands
containing such deposits owned by the Uinited States" quoted above.
However, the Attorney General has held that this language is.linited.
in its, application to the "public lahds" of the United States,2 principally by reason of the presence of the words "public domain" in the
title of the act.3 Therefore, the Mineral Leasing Act is a statute
providing generally for the disposition of "public lands."
;
Land situated below high watermark has not' been regarded heretofore as included in the term "public lands." 4 For this reason alone,:
it may be concluded that the Mineral Leasing Act does not apply to
the submerged lands,, as they are, of course, below low tide.

In fact,

in the Government's brief in the Califo na case, the. Attorney General
so argued (p.. 195)..

-

Apart from the reasoning indicated above, the; Mineral Leasing
Act, like other general public-land laws, applies, to any particular
category of lands only if Congress has indicated that such lands are
held for disposal under it.s For the reasons that follow, I do not
believe that Congress has indicated that the submerged coastal lands
are held;for disposal under the Mineral Leasing Act.
In one aspect, the act is clearly inconsistent with any assumption
that it was intended to apply to submerged lands. The act contains
provisions that lands affected by it are to be surveyed and described
by the legal subdivisions of the public-land surveys,6 and the publicland surveys have not heretofore extended beyond high tide.7
240 Op. Atty. Gen. 9 (1941); 34 Op. Atty. Gen. 171 (1924); see p. 195, Government's
brief, United States v. California, United States' Supreme Court (Original No. 12).
The words "public domain" appear in the title of the amendatory act of August 8,
1946,
as well as in the original act of February 25, 1920.
4
Berney v. Keokuk, 94 U. S. 324, 38 (1876) ; Mann. v. Tacoma Land J., 13 U. .
273, 284 (1894) ; Frederiok A. urtiss et aL, General Land Office decision, September 18,
1934, affirmed by Department February:7, 1985, A-18167 (unpublished)~.
See Oklahom v Texas, 258 U. S. 574, 599-602, (1922'); West v. Work, 11 F. (2d) 828
(1 926), cert denied 271 U.S 68
M.
6 Oil and gas, secs. 13 and 14, 41 Stat. 441, 442; 49 Stat. 675, 676 ;,30 U. S. C. sea. 223;
oil shale, 38"U. 5: . sec. 241id;phosphate,'30 U. 5. C. sec. 212; sodium, 80 IT. S. C. sec.
262; potash, 80 t.> S. C. sec. 2.:
'Barney v. Keok~uk, 94 U. S. 324, 38 (1876);; Mann v. Tacoma
a
o., 153 -. S.
278, '284"'(1S94):"
'Mkinual'of Instructions, S rvey 'of tbe Public 'ands, Department of
Interior, 1930 (Reprint 19,34), p. 5;; Frank Brns, 10 L. D. 3665 889 (1890).
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Furthermore, as the Court said in its opinion in the Calif ofrnia case,
"the record plainly demonstrates that until the California oil issue
began to be pressed in the thirties, neither the states' nor the Government had reason to focus attention on the question of which of them
owned or had paramount rights in or power over the three-mile belt."
(P. 39.) No suit was brought-by the Federal Government until May
29, 1945,when an action was brought by the United States against the
Pacific Western Oil Company in the United States District Court for
the Southern District of California. That suit was thereafter dismissed by the Government at the same time that it filed the original suit
against California in the Supreme Court on October 19, 1945. In the
latter suit, the Government took the position (brief, p. 70), and the
Court in its opinion agreed (pp. 37,38), that the case judicially raised
the issue of Federal versus State ownership for the first time. Therefore, until the Court decided the case in favor of the United States on
June 23, 1947,no one could have known with any degree of certainty
whether the Federal Government or the States owned this vast area
of coastal submerged lands. Consequently, in the absence of evidence
to the contrary (and there is none), we cannot assume that Congress
intended on February 25, 1920, and August 8, 1946, the respective
dates of the original Mineral Leasing Act and the amendatory act, to
address itself to these submerged lands when it used in section 1
of the act general language indicating that the act was to be applicable
to "lands * * * owned by the United States."
Congress recently enacted the Mineral Leasing Act for Acquired
Lands (act of August 7, 1947, 61 Stat. 913). The "Acquired Lands"
which are the subject of the act are, so far as relevant, defined in section 2 to "include all lands heretofore or hereafter acquired by the
.United States to which the 'mineral leasing laws' have not been extended * * *." In the same section, the term "mineral leasing
laws" is defined to include the act of February 25, 1920, and all acts
amendatory of or supplementary to it. It is significant that while this
legislation was being considered in the House (as I. R. 3022), it was
amended-on July 23, 1947-a month after the decision of the Supreme
Court in the California case-so as expressly to excludethe submerged
lands and the continental shelf from its purview. (Sec. 3 of the
act; 93 Cong. Rec. 9880.) The language which conceivably could
have been regarded as including the submerged lands and the continental shelf in the absence of the amendment was the reference to
lands "to which the 'mineral leasing laws' have not been exteided."
The reason for the amendment was not discussed in either the House
or the Senate (93 Cong. Eec'. 9880, 9922,10061). In adopting it, Congress may be regarded as assuming that the mineral leasing laws, including the 1920 act, as amended, had not been extended to the sub-
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merged lands, and, therefore, that such lands would-be covered by the
new act unless expressly excluded from its provisions. 8
Finally, I should point out that in executing, on July 26, 1947,the
stipulation in the California case regarding interim oil and gas operations in the submerged lands off the coast of California pending
the establishment of the line separating the inland waters of California from the marginal seas, the Attorney General held by implication that the Mineral Leasing Act was not applicable to the subinerged land areas. If the act had been applicable to such areas the
stipulation presumably would have been unauthorized.
For the reasons indicated above, it is my opinion that the Mineral
Leasing Act of February 25, 1920,as amended, does not authorize the'
issuance of oil and gas leases with respect to the submerged lands
below low tide off the coasts of the.United States and outside the in
land waters of the States. 9
-LMSTrI G. WHITE,

Solicitor.
RUSSELL HUNTER

REAY v. GERTRUDE

H. LACKIE

DecidedAgust 12,1947A

A-24670
Noncompetitive

Oil and Gas Lease-Cancellation

of Lease Erroneously Issued

in Violation of Preference Right of Another Applicant.
A noncompetitive oil and gas lease which was issued to a junior applicant, the
prior application having been inadvertently overlooked, will be canceled
p
in order to honor the preference right to a lease which the prior applicant
has under section 17 of the Mineral Leasing Act.
*

APPEAL

ROM THE: BUREAU OF LAND MANAGEMENT

On August 19, 1941,Gertrude H. Lackie filed an application for an
oil and gas lease,' Los Angeles 054899, covering lot 4, sec. 31, T. 5 N.,

R. 16 W., S. B. M., California. This application was suspended and
held in the district land officepending the adjudication of a conflict
with a prior oil and gas lease application, Los Angeles 054113,which
was later rejected. While the Lackie application was suspended,
Russell Hunter Reay filed a similar application covering lot 4 on
Another possible inference is that Congress viewed the submerged lands as "acquired"
rather than as "public lands." (See secs 2 and 3.) And acquired lands were held by
the Attorney General to be outside the scope of the Mineral Leasing Act. See footnote 2,
8upia.,
The Attorney General subsequently rendered an opinion on this same subject. 400p.
Atty. Gen. 540. [Editor.]
1 Under section 17 of the Mineral Leasing Act (41 Stat. 437, 448, as amended, 46 Stat.
1007; 46 Stat. 1523; 49 Stat. 676; act of August 8 1946, 60 Stat. 950, 951; 30 U. S. C.
sec.226).
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November 3, 1943,Los Angeles 055644. Since the district land office
overlooked the existing conflict with the Lackie application, a lease
was eventually issued to Reay, dated December 1, 1945. After the rejection of application, Los Angeles 054113,it was discovered that the
Reay lease had been issued without consideration of the preference
right granted by the statute to Lackie as the prior noncompetitive oil
and gas applicant. By decisions-of-January 16 and April 21, 1947,
the Bureau of Land Manageunent:offered a lease to Lackie and held
Reay's lease for cancellation.: Lackie has executed the lease forms.
Reay has appealed (A-24670). He states that he paid rental on the
lease; that he relied on the Government tract books; that the lease
was issued to him without any fault on his part and therefore that it
'should not now be canceled.

At 'the time these applications were filed, section 17 of the Mineral
Leasing Act granted a preference right to. "the person first making
application for the lease of any lands not within any known geologic
structure of a producigsoil or gas field." This preference right has
been continued in section 17,as. amended by the act of August 8, 1946
(60 Stat. 950, 951), which states:
* * * When the lands to be leased are not within any known eological
structure of, a producing oil or gas field, the person first making application
for the lease who is qualified to hold a lease under this Act shall be entitled
to a lease of such lands without competitive bidding. * * *

Section 17 thus placed upon the Bureau a statutory duty to honor the.
preference thus accorded to the first applicant for a noncompetitive
-oil and gas lease on lands not within a geologic structure of a producing oil and gas field. The Bureau was under a duty to adjudicate
all pending applications in the light of that statutory mandate..
Lackie's application was filed more than 2 years prior to Reay's application, and thus she had a statutory preference right under the
statute.
The Department regrets that Lackie's application was overlooked
by the district land officeand that the Reay lease was thus erroneously
issued.2 Nevertheless, the fact remains that the issuance of the Reay
lease was-a violation, even though unintentional, of, Lackie's statutory
preference -right since her application was not accorded the preference
'to which she 'was entitled under the statute. The issuance of the
Reay lease, therefore, was unauthorized to the extent that it violated
the statutory preference which Lackie.had. It appears that Lackie
is a qualified' applicant for the lease of the etire lot 4.' A govern2 It appears that.the existence of the Lackie-application
was noted on thetract books
of the district land office but not on the tract books of the Burea",,of; Land Management
-in Washington, where the adjudication of the Reay lease application;took place. Reay,
hovepyv, sas adequately placed onnotice of the Lacklieapplicatonby the notation thereof
.on the district land office tract books.
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mental officer may not bind the Government by any act beyond his.
authority. 3 Accordingly, there is no alternative except, to cancel
Reay's lease in order to honor the statutory preference which Lackie
plainly has.4
'The decision of the Bureau of Land Management is affirmed.
OSCAR L. CHAPMAN,

UnderSecretary.
VALIDITY

OF THE NORTH CAROLINA STATUTE OF APRIL 5, 1947,

RELATING TO THE EASTERN BAND OF CHEROKEE INDIANS

Indians-Federal Authority-State Authority.
Congress is vested with plenary authority to legislate for the regulation of
the affairs and economic welfare of Indian tribes. and bands such as the
Eastern Cherokees of North Carolina, and neither the constitution of a State
nor any act of its legislature can withdraw the Indians from the operation
of an act which Congress passes in the exercise of its paramount authority.
Since section 1 of the North Carolina statute of April 5, 1947, which section
merely provides for the exercise of certain property rights by members of
the Eastern Band of Cherokees, subjeef to existing and future Federal laws,

neither interferes nor attempts to interfere with the jurisdiction of the Federal Government over the property of the Eastern Band, there is no occasion for an official of the Federal Government to question the validity of
the section.
Section 2 of said. act of April 5, 1947, which undertakes to prescribe the qualifications which members of the Eastern Band must possess in order to hold
office in the tribal government, is ineffective for the reason that the authority to determine such matters is now vested in the band as a result of the
enactment of the Indian Reorganization Act of June 18, 1934, and the acceptance of the provisions of the act by the Eastern Band.
M-34989

.

AUGUST 28, 1947.

To THE COMMISSIONER OF: INDIAN AFFAIRS.

You have requested that I express an opinion upon the question of
the validity of the act of April 5, 1947,' adopted by the Legislature of
North Carolina, with reference to the affairs of the Eastern Band of
Cherokee Indians. Section 1 of the act provides that the members of
the band and their lineal descendants shall have the capacity to ac* *
quire, hold, and dispose of property "as filly and completely
as any other' citizen of the State of North Carolina," subject, however,
3Pine civer Dogging Co. v.-UJnitedStates, 186 U. . 279, 291 (1902); United States v.
City: and County of San Francisco, 810 U. S. 16, 31, 32 (1940) ; Jeess Bayou Fishing d
Hutnting: Crb v: U~nited States, 260 U. S. 561, 564 (1923):; Lee Wiison & Co. v. United
States, 245 UJ.5. 24 (1917); Utah Power & tight Co. v. United States, 243 U. S. 389,
408, 409 (1917) Filor v. United tatei', 9Wai. (76-U5.-S) 45, 49 (1869).
Patterson v. Thorn, 60 I. D. 11 (1947).!'
hSessionI 9 ,1947, 5. B. 184, ch. 978. [Editor.]
s otNorth.Carolina
4,4
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to "restrictions and conditions now existing or hereafter imposed under
Federal statutes and regulations, or treaties, contracts, agreements,'
or conveyances between such Indians and the Federal GovernmentY
Section 2 of the act declares that any lineal descendant of any member of the band is eligible to hold any elective or appointive office in'
the band, including the office of principal chief, if such descendant
is himself a member of the band and is domiciled on lands of the band.
Section 1 of the North Carolina statute presents no serious problem.
The section does not seek to impose any limitations with respect to
the exercise of property rights by members of the band, but, on the
contrary, it apparently is intended to make certain that the members
of the band shall not labor under any State restrictions upon their capacity to acquire, hold, or dispose of property. Moreover, as the section expressly states that it is subject to existing and future Federal'
laws, it does not constitute any interference or attempted interference
with the jurisdiction of the Federal Government over property of the
Eastern Band of Cherokees. . Consequently, there does not seem to be
any occasion for an officialof the Federal Government to. question the
validity of this section. I pass, therefore, to a consideration of section
2 of the act.
For many years legislation of the State of North Carolina has purported to govern'the eligibility of members of. the Eastern Band of
Cherokees to serve as officers of the band. Prior to the passage of
the act of April 5, 1947,the law of North Carolina covering this subject provided that the principal chief and assistant chief of the band
must be of at least one-fourth Eastern Cherokee blood, and that the
members of the council must be of at least one-sixteenth Eastern
Cherokee blood. (Section 17 of the North Carolina law of March 8,
1895.)2 Section 2 of the act of April 5, 1947 abolishes these requirements as to the minimum degree of Indian blood necessary to establish eligibility for an officein the band.
Although the Indians originally comprising the Eastern Band of
Cherokees declined to move west of the Mississippi River with the
main body of the Cherokee.Nation after the Treaty of New Echota in
1835,choosing instead to remain in the State of North Carolina. and.
to become citizens of that State and subject to. its aws,8 it is well
settled that, as a result of developments since the, separation of the
band from the main body of the tribe, this band now has the status
of a "distinctly Indian community"; that it is under the guardianship and protection of the Federal Government, and that- it is subject to the paramount authority of Congress to legislate for the regulation of the affairs of the band and for its economic:welfare4 There-

,Private
Laws of North Carolina, ch;.166.

[Editor.]
See The Cherokee Truet Funds, 117 U. S. 288 (1886).
4 United States v. Wright, 58Fl. (2d) 300, 306-807
(C. C. A. 4th,
U.S. 89.'
8
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lfore, it is necessary to determine whether the April 1947-legislation
of the State of North Carolina concerning the eligibility of members
of the Eastern. Band of Cherokees to serve as officers of the tribal
organization conflicts or is inconsistent with legislation enacted by
the Congress under its paramount authority over these Indians.
In the consideration of the point mentioned in the last sentence of
the preceding paragraph, it is unnecessary to dwell on the congressional statutes adopted prior to the enactment of the Indian Reorganization Act of June 18, 1934 (48 Stat. 984; 25 U. S. C. sec. 461 et seq.),

other than to point out that they were reviewed at length in the
5 and were found to support the concase of United States v. Wright,
clusion that Congress had recognized the Eastern Band of Cherokees
as a "distinctly Indian community" and had placed the band in a
status similar to that of other Indian tribes. As a band of Indians
sHihjectto Federal jrisdiction, the provisions of the Indian Reorganization Act were extended to the Eastern Band of Cherokees by section 19 of the act (25 U. S. C. sec. 479), subject to their acceptance of
the act by formal vote as provided in section 18 (25 U. S. C. sec. 478).
The Eastern Band of Cherokees accepted the act on December 20,
1934.6 The band thus became entitled to all the rights, powers, and
privileges granted by the act to the tribes accepting its terms.
Among these is "the right to organize for its common welfare." Sec.
16; 25 U.S.C.

sec. 476.

The "right to organize" which Congress in section 16 of the Indian
'Reorganization Act specifically conferred upon, or recognized as existing in, Indian tribes includes the determination of the form of tribal
government to be adopted.. As former Solicitor Margold said in an
opinion dated October 25, 1934:T
Since any group of men, in order to act as a group, must act through forms.
which give the action the character and authority of group action, an Indian
tribe must, if it has any power at all, have the power to prescribe the forms
through which its will may be registered. The first element of- sovereignty, and

the last which may survive successive statutory limitations of Indian tribal
power, is the power of the tribe to determine and define its own form of government. Such power includes the right to define the powers and duties of its
officials, the manner of their appointment or election, the manner of their removal, the rules they are to observe in their capacity as officials, and the forms
and procedures which are to attest the authoritative character of acts done in
the name of the tribe. e * *
--

The authority of an Indian tribe to define its form of government
necessarily includes the power to prescribe the qualifications which
must be possessed by its officersand the members of its governing body.
5Cited' in footnote 4.
see."Ten Years of Tribal Government under Indian Reorganization Act," Table A,
page 18.
-5 By I. D. 14, 30...
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No other power is more inherent in or more intimately related to segovernment.
Its is my opinion, therefore, that section 2 of the act of April ,
1947, of the North Carolina Legislature isjineffctive to prescribe
the qualifications which members of the band must possess in order
to hold office in the tribal government, for the reason that the authority to determine such matters is now clearly vested in the band,
as a result of the enactment of the Indian Reorganization Act by
Congress and the acceptance of the provisions of the act by the band.
it is immaterial in this connection that the band has not as yet
adopted a constitution or received acharter under the act. As the
"right to organize" is lodged in the band, and as Congress in pursuance of its paramount authority has legislated with respect to the
exercise of the right, the State is without power to control matters
of tribal organization. "Neither the constitution of a State nor any
act of its legislature, whatever rights it may confer on Indians or
withhold from them, can withdraw them from the operation of an act
which Congress passes concerning them in the exercise of its paramount authority."
(1924).

Sperry

Oi Co. v. CAhisholm, 264 U. S. 488, 497T

Nothing contained in this opinion is to be construed as questioning the validity of the charter of incorporation issued to the Eastern
Band of Cherokees by the State of North Carolina or the validity of'
the legislation enacted by the State with respect to matters of tribal
organization prior to the passage of the Indian Reorganization ActAside from the fact that such legislation appears to have been enacted
with the approval of the Indians, there was then no Federal law to
the contrary on the subject. My opinion goes no further thai to
say that the power to make changes in the form of tribal government
no longer rests in the State by virtue of the preemption of the field
by Congress. Such changes may be made only in the manner prescribed by the Indian Reorganization Act, i. e., through the adoption
of a constitution and bylaws as prescribed by section 16 of that act.
MASTIN
0

\

X

G. WHITE,

~~~~~~~~Solicitzo

LIMITATION ON APPROPRIATION FOR FEDERAL AID IN WILDLIFE
RESTORATION

Federal Aid in:Wildlife Restoration-Linitation
in Interior Department
Appropriation Act, 1948-Fish and Wildlife Service.
The proviso in the Interior Department Appropriation Act, 1948 (act of July
25, 1947, 61 Stat. 460, 488), placing upon funds apportioned to any State
for the purpose of effectuating the act of September 2, 1937 (16 U. S. C. sec.
669 et 8eq.), a limitation of 20 percent "for the construction of improve-
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ments," is applicable to Federal funds expended to build or make physical
structures or other works which are expected to constitute valuable ad-:ditions to or betterments of lands.
The following types of works would be subject to the limitation in the proviso:
buildings; dams, dikes, and levees; canals and channels; bridges; roads;
* telephone and electrical lines; and fences.
£ The operation of the limitation is determined by the purposes for which the

funds are expended,and not bythe nature of the method used by a State to
expend them.
-34993

SEPTEMBER 4, 1947.

To THE DIRECTOR, FISH AND WILDLIFE SERVICE.
In your memorandum of August 29, you request

my advice with respect to the proper interpretation of a proviso in the Interior Department Appropriation Act 148 (act of July 25, 1947,61 Stat. 460, 488),
placing upon funds apportioned to any State for the purpose of effectuating

the act of September 2, 1937 (16 U. S. C. sec. 669 et seq.);

a limitation of 20 percent "for the construction of improvements."
In particular, you inquire whether the expenditure by a State of these
funds upon the following types of works would constitute "the construction of improvements" within the meaning of the proviso: buildings; dams, dikes, and levees; canals and channels; bridges; roads;
telephone and electrical lines; and fences.
The scope of the phrase "construction of improvements" is not
spelled out in the Appropriation Act, and the legislative history of the
act does not throw any light, upon the problem. Consequently, the
key words of the phrase must be given their ordinary meaning. On
this basis, the limitation is applicable to the expenditure of apportioned Federal funds, by a State in order to build or make physical
structures or other works which are expected to constitute valuable
additions to or betterments of lands within or related to wildlife
restoration projects. (See the definitions of "construct" and."im*provement" in Webster's New International Dictionary, 2d ed., unabridged.)
It seemsclear to me that the expenditure of apportioned funds upon
the several types of works referred to in the first paragraph above
would-be subject to the limitation in the proviso.,
I am also of the opinion that the operation of the limitation is determined by the purposes for which the funds are expended, and not
by the nature of the method used by a State to expend them. That
is to- say, it would make no difference whether a State constructed
*an improvement by the use of its own equipment and personnel or
through the services of an independent contractor, so long as the expenditure of apportioned Federal funds was involved..
MASTIN

G. WHITE,

Solicitor.
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VALIDITY OF PATENTS ISSUED TO NORTHERN CHEYENNE
INDIANS

Indian Reservations- Indian Allotments

-Statutory

Construction-

Northern. Cheyenne Indians.
When Congress, by the act of July 1, 1898 (30 Stat. 571, 596), called for recoinmendations as to the manner in which a controversy between the Northern

Cheyenne Indians and white settlers might be ended, and when it later,
by the act of May 31, 1900 (31 Stat. 221, 241), approved recommendations
that certain lands be added to the then existing Executive order reservation
and appropriated the money with which to purchase such lands, those actions
by Congress had the effect of adding to the reservation the lands acquired
pursuant to the 1900 act, including those lands situated outside reservation
boundaries fixed by the Executive order- of March 19, 1900.
-The phrase "the Northern Cheyenne Indian Reservation heretofore set apart
by Executive order dated the 19th day of March, 1900" appearing in the
act of June 3, 1926 (44 Stat. 690), authorizing allotments to Northern
Cheyenne Indians, was used as a means of identification rather than as a
limitation upon the allotment authority of the Secretary of the Interior.
Patents issued to Northern Cheyenne Indians for lands acquired under the
act of May 31,,1900, although outside of the boundaries of the reservation
established by Executive order of March 19, 1900, were properly issued pursuant to the act of June 3, 1926, as it was the purpose of Congress to authorize the allotment in severalty of the agricultural and grazing lands
within 'the reservation as then constituted.
M-34758

SEPTEMBER5, 1947.

TO THE AOTrING COMMISSIONER OF INDIAN AFFAIRS.

This responds to the memorandum from the Assistant Commissioner
of Indian Affairs submitting to this officethe question whether trust
-patents issued to Pat and Jean Spottedwolf, Northern Cheyenne Inian Allottees Nos. 1090 and 1091, insofar as the patents cover land
in section 27, T. 2 S., R. 44 E.,-P. M., Montana, on the east bank of the
Tongue River, were properly issued under the act of June 3, 1926 (44
Stat. 690).
* Section 1 of that act declared, "the Northern Cheyenne Indian Reservation heretofore set apart by Executive order dated the 19th day
of March, 1900,for the permanent use and occupation of the Northern
Cheyenne Indians, in Montana," to be "the property of said Indians."
Section 2 required the Secretary of the Interior to cause to be prepared "a list of the lands of said Indian reservation" and to classify
the same as agricultural land, grazing land, or land chiefly valuable
'for its timber; and authorized the Secretary to allot in severalty the
lands classified as agricultural or grazing lands, with a reservation to
the tribe of the coal and other minerals. The patents issued to the
Spottedwolfs contain the mineral reservation.
The question as to the validity of the patents &risesby virtue of the
fact that the Executive order of March 19, 1900 (1 Kappler 860), es-
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tablished the middle of the chanel 'of te Tongue River as the eastern.
boundary of the Northern Cheyenne Reservation, while certain portions of the allotments covered by the two patents in question lie east
of the Tongue River, which intersects section 27. Those particular
portions of the allotments, therefore, were not derived from the reservation as established by the Executive order.
-In' determining the propriety of allotting the land in' section 2T
lying east of the Tongue River to Northern Cheyenne Indians underthe act of June 3, 1926,.consideration must be given not only to theExecutive order of March 19, 1900,and'to the 1926act, but to the man-ner in which section 27 was acquired for the 'use: and benefit of theNorthern Cheyenne Indians. The'acts of Congress under which therand was acquired and' the steps taken.by this Department in theacquisition of the land and its allotment to the Indians will be re-viewed in order that the true status. of the land in question may' berevealed.'
By an Executive order dated November.26, 1884 ( Kappler 860) .
certain unsurveyed land in the Territory of Montana, bounded on the
west by the Crow Indian Reservation, was set apart as a reservation
for the use and occupancy of "the Northern Cheyenne Indians, now'
*Y
residing in 'the southern portion of Montana Territory
Tracts of land within the boundaries described in the Executive order.;
which had been "located, resided upon, and improved by bona fide
settlers, prior to the 1st day of October,, 1884," were excluded from
the reservation, as were all lands to which valid rights had attached
under the public-land laws.
By orders dated June 22 and September 3, 1886,the Secretary of the'
Interior withdrew from settlement certain lands along the TongueRiver outside the:boundaries of the 1884 reservation, until the needs.
of the Northern Cheyenne Indians could be determined.'
For many years there was trouble between the Indians and the
non-Indians in the area, due in part to the agitation by the nonIndians for the removal of the Indians from the area and to the impossibility of determining the boundaries of the reservation. Reports
to this Department and to the War Department indicated that if the
reservation were cleared of white 'settlers, who occupied much of the
best land on the reservation, and if a sufficient amount of other desirable land could be added to the reservation, many of the difficulties of
the Northern Cheyennes could be eliminated.
hiSee letter of Commissioner of Indian Affairs'dated February 6, '1892' (S. Ex. Doc No.
I.
.
I
:
58,"52dCong., 1st sess., 1892).
2 See reports of the agent at the Tongue' River Agency contained in the reports of the
Commissioner of Indian Affairs, 1889-1890, 1891, 1896, and 1898, and the reports contained in S. E. Doc. No. 58, 52d Cong., 1st sees. (1892).
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By section 10 of the act of July'1, 1898 (30 Stat. 571, 596), the Secretary of the' Interior was directed to send an inspector to the Northern
Cheyenne Reservation. The inspector was required to determine if
it were feasible to secure the removal of the Northern Cheyenne
Indians to the Crow Reservation; to ascertain and report in detail
the number and names of white settlers legally on the Northern Cheyenne Reservation and the number of acres of land owned by them; and
to report on the number of white settlers who were illegally on the
reservation and the circumstances attending their settlement. He was
instructed by Congress to enter into negotiations with the white settlers who were found to have valid titles for the purchase of their
lands and improvements by the Government, and he was authorized
to make written purchase agreements with such settlers, but the agreements were to be binding only if ratified and approved by the Secretary of the Interior. The inspector was required, also, to make recommendations as to the settlement of the claims of any white settlers who
had gone on the reservation under circumstances which gave them
equitable rights in reservation lands.
The inspector made his first report and recommendations on November 14, 1898.3 He found that the Northern Cheyennes were unwilling
to move to the Crow Reservation and that the Crows were unwilling
to receive them. He proposed that the Northern Cheyenne Reservation be extended east to the Tongue River. He included in the report
information concerning his negotiations with white settlers for lands
and improvements owned and occupied by them within the limits of
the reservation, as set apart by the Executive order of November 26,
1884, with whites who owned or claimed lands and improvements in
the area proposed to be added to the reservation, and with Indians
living east of the Tongue River for their removal to lands west of
the river.
On February 3, 1900,the inspector submitted his second report, in
-which he told of his negotiations for the purchase of certain sections
of land previously patented to the Northern Pacific Railway Company
and situated within "the proposed reservation for the Northern Cheyenne Indians." He reported that the Railway Company still owned
4,656.35 acres out of more than 10,000 acres patented to it within the
-area, and that he had entered into an agreement with the Company for
the purchase of the land still owned by it. He said that he had also
-entered into an agreement with one Hugh Hunter for the purchase
of 3,732.28acres of land which Mr. Hunter had acquired from the Rail-way Company; and that he was negotiating with a Capt. A. E.
Neate concerning the purchase of land acquired by the latter from the
Railway Company. The purchase agreement which the inspector
H. Doe. No. 153, 55th Cong., 3d sess. (1899).
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made with the Northern Pacific Railway Company included the land
in section 27, T. 2 S., R. 44 E., on the east bank of the Tongue River.
On February 16,1900,the inspector submitted a third report, stating
that the negotiations with CaptaNeate had-endedin an agreement
for the purchase of 1,01.36 acres of land. The inspector also reported
that it would be necessary for Congress to appropriate $171,615.44to
carry out the agreements which he had entered into with the settlers,
the Railway Company, and the Indians.
Thereafter, the Executive order of March 19, 1900,was issued. It
withdrew. from sale and settlement the land described in the order,
which included the area previously covered by the Executive order
of November 26, 1884, and set the same apart as a reservation for the
permanent use and occupancy of the Northern Cheyenne Indians. As
previously stated, the middle of the channel of the Tongue River was
fixed as part of the eastern boundary of the reservation, and no land
east of that river was affected by the order.
On May 31, 1900,Congress appropriated the sum of $171,615.44To, enable the Secretary of the Interior to pay for certain lands and improvements, as recommended by United States Indian Inspector James McLaughlin in
his three reports to the Secretary of the Interior dated, respectively, November
fourteenth, eighteen hundred and ninety-eight, and February third and sixteenth,

nineteen hundred

*

*

$5

On December 18, 1900, the Secretary revoked his orders of June 22
and September 3, 1886, thereby releasing lands east of the Tongue
River for location and settlement.
A subsequent survey of the northern boundary of the reservation
disclosed that there were seven settlers who remained within the
reservation. They were found to be without title to the land occupied
by them. Their improvements were estimated to aggregate $2,965,
and Congress appropriated this amount in the Indian Appropriation
Act of March 3, 1903 (32 Stat. 982, 1000), for the payment of their
claims.
On July 14, 1930,the Commissioner of Indian Affairs transmitted
to the Secretary a schedule showing the classification of the lands on
the Northern Cheyenne Reservation, as required by the act of June 3,
1926. The schedule was approved on July 15, 1930.

*

On February 4, 1932, the Commissioner of Indian Affairs trans"It Is hereby ordered that the following-described tract of land lying in the State of
Montana, the same being the tract described in Senate bill 2178, 56th Congress, st session,
which tract includes the lands embraced in the boundaries set forth in Executive order
issued November 26, 1884, relative to the Northern Cheyenne reserve, be, and the same is
hereby, withdrawn from sale and settlement and- set apart as a reservation for the permanents use and occupation of the -Indians now occupying or belonging upon the Northern
Cheyenne Reservation, which reservation shall be known as the Northern Cheyenne Indian

Reservation

* *"

31 Stat. 221, 241.
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mitted a schedule listing 1,457 allotments made to Indians of the
Northern Cheyenne Reservation under the 1926 act. Allotments Nos.
1090-and;1091 appeared on-that schedule. The General Land Office,
now the Bureau of Land Management, recommended that action be
suspended on certain allotment selections, including those of Pat and
Jean Spottedwolf, because its records showed that the selections of
the Thdians conificted with patents already issued. The records of
the General Land Officeshowed that all of section 27 had been patented
to the Northern Pacific Railway Company in 1895.
On August 3, 1932, the Bureau of Indian Affairs forwarded to
thie General Land Officedeeds and abstracts of title covering the lands
involved in the conflicts. The Indian Bureau stated that the lands
"were purchased as evidenced by the enclosed deeds during the years
1900,1901,and 1902, for the Indians of the reservation in accordance
with the Act of May 31, 1900 (31 Stat., 241)," and requested the General Land Office to advise it, after noting the deeds on its records,
"whether there still exists any reason why the allotment selections
listed in your memorandum should not be approved and patents issued
to the allottees." The papers forwarded to the Geeneral'Land Office
showed, among other things, that the entire section 27 was reacquired
by the United States for-the Indians of the Northern Cheyenne Reservation and had been reconveyed to the United States by deed from the.
Railway Company dated February 14, 1901, in accordance with the
act of May 31, 1900.6 On March 2, 1933, the General Land Office
addressed to the Commissioner of Indian Affairs a memorandum
listing the allotment selections which then appeared free from conflicts.'. Allotments Nos. 1090 and 1091 appeared on that list.. Thereafter, on June 21, 1933, the Commissioner of Indian Affairs recommended that the allotments be approved and that. patents be issued
to the allottees. This recommendation. was approved on June 22,
1933, and on August 25, 1933, trust patents were issued to: the two
Spottedwolfs.
The inclusion of lands acquired under the act of May .31, 1900, in
patents: issued to Northern Cheyenne Indians was, in effect, a ruling
by the-Department that the 1926act permitted.the allotment not only,
of lands set apart for the benefit of the Northern: Cheyenne Indians
by the Executive order of March19, 1900,but also of lands acquired
for the use and benefit of the Indians pursuant to the act of May 31,
1900.:- In my opinion, that. ruling was proper.
It is fundamental that n valid existing rights in any lands ineluded within the exterior boundaries of the reservation created by the
Executive order of March 19, 1900, were affected by that order, and
that only those lands within the reservation boundaries to which no
vol. 83, p. 141, Montana Tract Book.
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rights had attached were set apart for the use and benefit"of the
Indians. It must be remembered in this connection that, when the
Executive order of March 19, 1900, was issued, non-Indians had already acquired valid rights in many tracts of land within the exterior
boundaries of the reservation, including a substantial portion of the
best agricultural and grazing land, and that-Congress subsequently
provided in the. act of May 31, 1900, for the purchase of these tracts,
as well as certain land outside but adjacent to the reservation boundaries fixed: in the Executive order, for the use and benefit of the
Indians. It would not be reasonable to conclude that Congress, when
it provided in the act of June 3, 1926, for the allotment in severalty
of the agricultural and grazing lands of "the Northern Cheyenne
Indian Reservation heretofore set apart by Executive order dated the
19th day of March, 1900," intended merely to legislate with respect
to those lands whiclihad. been affected by the original issuance of the
Executive order, thus excluding from the allotment program agricultural and grazing lands purchased for these Indians subsequent
to March 19,1900.
* A more reasonable construction of the act of June 3, 1926, than
that suggested in the preceding paragraph is that, in view of the
hiitorical background previouslyrelated, it was-the purpose-of Cdngress to authorize the allotment in severalty of the agricultural and
grazing lands within the reservationas then constituted,and that the
phrase, "the Northern Cheyenne Indian Reservation heretofore set
apart by Executive order dated the 9th day of March, 1900," was
used as a means of identification rather than as a limitation upon the
allotment authority of the Secretary of the Interior.
Furthermore, it appears that when Congress, by the act of July 1,
1898, called for recommendations as to the manner in which the controversy then raging between the Northern Cheyenne Indians and the
white settlers might be ended, and when it later, by the act of May
31, 1900, approved the recommendations that certain lands be added
to the then existing Executive order reservation and appropriated
.he money with which to purchase such lands, these actions by the
Congress had the effect of adding to .the reservation the lands acquired pursuant to the 1900 at, including those situated outside the
reservation boundaries fixed by the Executive order of March 19, 1900.
Accordingly, it 'Is my opinion that the trust patents issued to Pat
and' Jean pottedwolf were properly issued under the act: of June
3, 1926.:

allf~:£
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AUTHORITY OF SECRETARY OF THE INTERIOR TO PERMIT SEARCH
FOR BURIED TREASURE ON GAME REFUGE UNDER JURISDICTION

OF FISH AND WILDLIFE SERVICE
Treasure Trove-Authority of Secretary to Issue Permit for ExplorationRespective Rights of Government and Finder in Property DiscoveredFish and Wildlife Service.
The Secretary of the Interior possesses the authority under the act of June
15, 1935 (16 U. S. C. sec. 715s), to permit the owner of an electronic instrument to search for buried treasure on a game refuge under the jurisdiction of the Fish and Wildlife Service.
In the absence of an agreement to the contrary, a finder of treasure trove
(i. e., gold or silver coins or bullion buried in the earth) on a game refuge
has title to such property valid against anyone, including the owner of
the soil., except the true owner.
A finder, while exploring on a game refuge, has no title to any property
other than treasure trove which he may discover in the earth.

M-34919
To THE CHIEF CoNSEL,

SEPTEMBER , 1947.
FISH AND WILDLIFE SERVICE.

This responds to your request for my opinion as to whether the
Secretary of the Interior, acting through the Fish and Wildlife Service, possesses the authority necessary to permit Ray B. Dean, of Horton, Missouri, to search for buried treasure within the boundaries
of the Wichita Mountains Wildlife Game Refuge ill southwestern
Oklahoma. Your request grew out of a letter to the Secretary from
Mr. Dean, in which he' explained that he owns an electronic instrument that is capable of locating oil and minerals beneath the surface of the earth and that this instrument had indicated the existerce of "two large express strong boxes that registers gold money
and some jewels" about 12 feet below the surface of the Wichita
Mountains Wildlife Game Refuge. He stated that his proposed exploration would do no damage to the refuge.
As you pointed out in your memorandum, the authority exists in
the act of June 15, 1935 (16 U. S C. sec. 715s), under which this
Department could transform Mr. Dean from a trespasser into a
licensee and thus allow him to explore for the treasure that he alleges
is buried beneath the surface of the game refuge. (See Solicitor's
opinion, M. 34516, August , 1946.) That statute provides, in part
"That the disposition or sale of surplus animals, and products, and
the grant of privileges on said wildlife refuges may be made upon
such terms and conditions as the Secretary of the Interior shall determine to be for the best interests of government * * ." However,
becase of the result which would follow under existing law con1roling,
the respective rights of the finder of buried treasure and
those of the owner of the soil in which it was flind,.the successful
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exploitation lbyMr. XDeanof any privilege of exploration granted to
him might place the Department in the position of having given him
a title to the treasure valid against anyone except the true owner.
Accordingly, the "best interests of government" would seem to require Mr. Dean to-give substantial consideration in return for the
privilege of exploring on the refuge.
Only two decisions have been found in which the Federal courts
considered the problem of conflicting interests where property had
been lost, mislaid, or abandoned. Norrsi v. am, 144 F. (2d) 1
(C. C. A. 10th, 1944), bonds found in safe deposit box-by successor
to former owner of the box; In re Savari'no,1 F. Supp. 331 (S. D.
N. Y., 1932), money abandoned in taxicab by prisoner. In each
instance the Federal court drew heavily on leading State cases in the
field.
WIyhenthe law of the States- is studied, it becomes possible to draw
several quite definite conclusions; In the first place, a Federal court
deciding the question would receive no assistance from either the
statute or case law of Oklahoma. No Oklahoma statute, for example,
was found similar in scope to section 22-2.3, Wyoming Compiled
Statutes, 1945,which provides, in part, as follows:
All property, real andl personal, within- the limits of this state, which does
not belong to any person, belongs to the state. * * x

Neither was any decision found in which the courts of Oklahoma
had considered the problem of conflicting interests in the matter of
lost, mislaid, or-abandoned property.
Next, the American decisions hold consistently that where the subject matter is treasure trove the-finder prevails over the owner of the
soil. Week8 v. Hackett, 104 Me. 264, 71 Atl. 858, (1908); Danielson v.
Roberts, 44 Ore. 108, 74 Pac. 913 (1904); Vickery v. Bardin, 77 Ind.
-App. 558, 133 N. E. 922 (1922); Groover v. Tippins, 51 Ga. App. 47,
179 S. E. 634 (1935) ; Zornes v. Botwen, 223 Iowa 1141, 274 N. W. 877
(1937); French v. McNabb, 170 Md. 318, 184 Atl. 233 (1936). See
Erickson v. Sinykin, 223 Minn. 232, 26 N. W. (2d) 172 (1947).

The attitude of the American courts in the. matter of treasure trove
is clearly expressed in Vickery v. Hardin,.supra. A workman employed by the owner of an old house to. dig a cellar under it found
an earthen jar containing gold coins... In holding that the workman
held the title to the coins as against the owner of the soil, the court
said:
C
-The question here presented involves the law oftreasure trove, which is :defined
,as any. gold or silver, in coin or bullion, found concealed in the earth or in a
house or other private, place, but not lying.on the. ground; the owner of the
treasure being unknown. The rule as to such property in this country, in the
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,absence of legislation, is that the title belongs to the finder as against all the
world except the true owner, the principle being the same as to lost property.

i*: * * The owner of the soil in which treasure trove is foitnd cq-uiresno
title thereto y virtue of his ownership of the soil * * *. [Italics supplied.]

- Finally, the rule stated above has not been modified by the decisions
temmingfrom South Staff ordshireWater Co. v. Sharctman,2 Q. B.
44, 65 L. J. Q. B. 460 (1896), wherein the owner of the land was allowed
to recover in detinue two gold rings which had been found in the mud
by two workmen who were cleaning out a pool. In every instance in
which the owner of the land has prevailed over the finder, the property in question was nottreasure trove but some other article embedded
in the earth. Thus, in Elei vh Byigg Gas-Co., 33 Ch. Div. 562, 55
L. J. Ch. 734 (1886), a leading case, the subject matter was an ancient
'boat embedded in the earth. In Ferguson v. Ray, 44 Ore. 551, 77 Pac.
600 (1904), a specimen of gold-bearing quartz was found buried- in a
cloth bag-in the earth. In Goodard v. Winchell, '8 Iowa 71, 52 N. W.
1124 (1892); an aerolite weighing 66 pounds was dug from the soil by a
person other than the owner of the land. In none of these cases was
the treasure-trove rule applied, and in Frguson v. Ray the treasuretrove cases were discussed and distinguished..
While no decision was found in which the sovereign as the owner of
the land in which the treasure trove was buried, contested the right
of the finder to the property, there is no reason to suppose that an
American eourt would treat the sovereign in, any fashion different
from that in which private landowners have been treated. At least,
such is the inference which is drawn.by Professor David Riesman,
Jr., of the University of Buffalo Law School, in the most recent study
,of the problem of lost or abandoned property. In this discussion, en"
titled "Possession and the: Law of Finders," 52 Harv. L. Rev. 1105,

112(1939),he concludes:
e*g *

statutes
-have

Although a few decisions indicate compliance, the American finder
requiring escheat appear to be treated as dead letters, and the courts

*

generally dealt even with treasure trove as with other lost property,

despite the English precedents.

made of its doctrines * *
the occupier. Thus the law

*
*

Indeed where any independent use has been

it has been to permit the finder to prevail over
* * refuses to allow either the state or the

landlord to upset the finder's luck..

-In the light of these authorities it is my opinion that (1-) the Secretary possesses the authority under the act of June 15, 1935, to grant
Mr. Dean the privilege of exploring for buried treasure on the Wichita
Mountains Wildlife Game Refuge, and (2) in the absence of any agireement to-the contrary, the title to whatever property in the category-of
treasure trove (i; -e., gold ori silver' coii or bullion) that 'M. -Dean
'miglitli-id'under-sueh'a permit would be in Mr. D'ean.'

42]
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If a permit is granted to Mr. Dean, it seems that it should be conditioned upollthe execution of an agreement by him under which, in
consideration for the privilege of exploring -for the buried treasure,
he would be required to turn over to the United States a considerable
part of any treasure trove, and the whole of any property other than
treasuretrove, which he discovers.
D DsnN G. W

,

Solicitor.
CHARACTER OF BAT GUANO DEPOSITS ON PAPAGO
INDIAN RESERVATINQ

MINERAL

Mining Laws-Classification

of Bat Guano Deposits on Papago Indian Res-

of Tribal Council to Issue Permit.

ervation-Authority

Deposits of bat guano found in caves on the Papago Indian Reservation, which
is subject to exploration and location under the existing mining laws of
the United States, are properly classifiable as mineral in character. The
lands containing such deposits are subject to location and entry under the
act of August 28, 1937 (50 Stat. 862; 25 U. S. C. sec. 463), ahd thb deposits

are therefore not subject to disposition by the Papago Tribal Council.
M-34976

00

:

0

SEPTEMBER 10, 1947.

To THE COMMISSIONER OF INDIAN AFFAIRS.

In a memorandum dated July 'll, your officerequested that I express
an opinion on the following question:
Are the deposits of bat guano, found in eaves on the Papago Reservation,
mineral deposits subject to location and entry under the act of August 28, 1937
(50 Stat. 862), or are they nonmineral and subject to disposal by the Papago
Tribe?

The statutory provision mentioned in the question makes the lands
of the Papago Indian Reservation subject "to exploration and location, under the existing, mining laws of the United States * *
25 U. S. C. sec. 463. These mining laws are applicable, generally, to
public lands containing "valuable mineral deposits." 30 U. S. C.
sec. 22.

Guano, the excrement of sea birds or bats, seems to be outside the
scope of the usual meaning of the Word "mineral," i. e., "Any chemical
element or compound occurring naturally as a product of inorganic
processes." (Webster's New International Dictionary, 2d ed., un-abridged.) However, as the Supreme Court said in the case of
Co. v. Soderberg, 188 U. S. 526, 530 (1903):
Northern Pacif Rail
The word- "mineral" is used in so many senses, dependent upon the context,

that the ordinary definitions of the dictionary throw but little light upon its
signification in a given case.

948955-54-7
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The question of the classification under the mining laws of public
lands containing valuable guano deposits was considered by the Secretary of the Interior in the proceeding entitled Richter et al. v.:State of
Utah,27L. D. 95'(1898). TheSecretary held (p. 98)* * * * that guano is a mineral, and that lands valuable for deosits:of
guano are mineral lands within the meaning of the ining and other laws of
the United States.'

The Secretary's decision was based upon the grounds that the guano
involved in the proceeding (it had been deposited by sea birds on
Gunnison Island) was composed of substantially the same chemical
elements as certain phosphate deposits in the State of Florida, and that
the Florida phosphate lands had previously been held (in Floida

Central and Peninsular.Railroad Co., 26.L..D. 600 (1898)) to be
"mninerallands within the intent and meaning of the laws relating to
the disposal of the public domain."
The administrative classification by this Department of public
lands containing guano deposits as mineral lands was mentioned by
the Supreme Court, apparently with approval, in Northern, Pacfigc
Railway Co. v. Soderberg, 188 U. S. 526, 534.
The fact that the guano found on the Papago Reservation is bat
guano, whereas the guano that was involved in the Secretary's decision
in the Richter case had been deposited by sea birds, is not significant.
Webster's New International Dictionary. (2d ed., unabridged) includes bat guano under the definition of the term "guano," and the
Encyclopedia Britannica states that bat guano is similar to other types
of guano.. This Department has regarded bat guano deposits as "mineral deposits," within the meaning of the mining laws. (See the file
relating to the approval, on October -17, 1932, of a mineral lease in
favor of T. J. Rex, A. H. Kempton, and Charles A. Kumke, covering
bat guano deposits on the San Carlos Indian Reservation; and Ernest
fi. Woolley, Brookfeld Products Co., A-24490, August 18, 1947.)
I do' not believe that the long-settled administrative practice with
respect to this matter should be disturbed. It is my opinion,-therefore, that the lands on the Papago Indian Reservation containing
valuable deposits of bat guano are subject to location and entry under
the mining laws of the United States, and, hence, that the guano
deposits are not subject to disposition by the Papago Tribal Council.
MASTN

G. WERE,

Solicitor.

WAGE

RATES FOR UNGRADED

47.

PERSONNEL-

WAGE RATES FOR UINGRADED PERSONNELBOULDER CANYON PROJECT

Bureau of Reclamation-Prevailing

Wage Rates-Boulder

Canyon Project.

The wage rate for ungraded laborers or mechanics employed by the Bureau
of Reclamation for a particular type of work in connection with operation
or maintenance activities at the Hoover Dam may be established at a level
different from the wage rate of personnel performing the same type of work
in connection with construction activities on the project or in the locality
of the project.

M-34994

SEPTEMBER
15, 1947

To TIHE COM:SSIONER OF RECLAMATION.

This responds to the memorandum of September 3 from the Acting
Commissioner to the Secretary, asking whether, under section 15
of the Boulder Canyon Project Adjustment Act (54 Stat. 774, 779; 43
U. S. C. sec. 618n) , the wage rate for ungraded laborers or mechanics
employed by your Bureau for a particular type of work in connection
with operation or maintenance activities at the Hoover Dam may be
established at a level different from the wage rate of personnel performing the same type of work in connection with construction activities on the project or in the locality of the project.
Section 15 provides thatAll laborers and mechanics employed in the construction of any part of the
project, or in the operation, maintenance, or replacement of any part of the
Boulder [Hoover] Dam, shall be paid not less than the prevailing rate of wages
or compensation for work of a similar nature prevailing in the locality of the

project. In the event any dispute arises as to what are the prevailing rates, the
determination thereof shall be made by the Secretary of the Interior, and his
decision, subject to the concurrence of the Secretary of Labor, shall be final.

The use of two phrases, separated by a comma and the disjunctive
"or," to modify "employed" in the first sentence of the section indicates
that two categories of laborers and mechanics are covered by the section, (1) those employed in construction activities on the project, and
(2) those employed in operation, maintenance, or replacement activities at the Dam, and that neither group is to be paid less than the prevailing rate of compensation paid to other persons of a similar category for the same type of work in the locality of the project. The prevailing rate in the locality for a certain type of work when performed
by construction personnel may be the same as or different from the
prevailing rate for the same type of work when performed by operation, maintenance, or replacement personnel.
Therefore, it is my opinion that the wage rate for ungraded laborers or mechanics employed by the Bureau of Reclamation for a
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particular type of work in connection with operation or maintenance
activities at the Hoover am may, under section 15 of the Boulder
Canyon Project Adjustment Act, be established at a level different
from the wage rate of personnel performing the same tpe o work in
connection with construction activities on the project or in the locality
of the project if, in fact, such a differential between the wages of the
two categories of workers prevails in the locality of the project.
The problemi of determining the "prevailing rate" in the locality of
the project obviously presents a question of fact in each case. If a
dispute arises as to what is the prevailing rate for construction personnel or for operation, maintenance, or replacement personnel engaged in any particular type of work, the procedure to be followed
is clearly outlined in section :i5. The Secretary of the Interior is to
make a determination, and his decision, subject to the concurrence by
the Secretary of Labor, is final.
It is noted that some confusion with respect to the scope of section
15 has arisen from-the failure to distinguish clearly between the prevailing rttes of pay that are to be determined under section 15 by the
Secretary of the Interior, subject to the concurrence of the Secretary
of Labor, and the prevailing rates of pay which are determined by the
Secretary of Labor under the Bacon-Davis Act (40 U. S. C. sec. 276a)
and which becomethe minimum wages for laborers and mechanics employed at the project by independent contractors with the Department
under contracts involving more than $2,000. The minimum wages to be
paid by such independent contractors at the project are outside the
scope of the procedure provided for in section 1, inasmuch as these
minimun rates of pay are based upon determinations already made
by the Secretary of Labor.
MASTIN G. WHITE,

Sozicitor.
DUAL EMPLOYMENT

Federal Employees-Consultant

to Alaska Development Board-Executive

Assistant to Governor of Alaska.
The simultaneous holding by an individual of the position of Executive Assistant to the Governor of Alaska at a salary of $7,381.50 per annum and
a position as consultant to the Alaska Development Board at a salary of
$2,400 per annum would not violate the Federal dual compensation laws,
inasmuch as thesalary received as consultant would not be defived from
funds appropriated by Congress, and the position. as consultant would not'
be an ifice of the. United States.
'ithe Secretary of the Interior may, under Executive Order No. 7796, permit
at employee of this D Thtment to acept and hold -a "position with a
State, Territory, or municipality, or the Secretary may approve the appointment of a person employed by a State, Territory, or municipality, to
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a position in this Department, if the duties of the two positions are related
to a cooperative program which is being carried on jointly by the Department and the State, Territory, or municipality.

l4-34998
To

.

TflR DIRECTOR, DIVISION

.

SEPTEMBER 15, 1947.

OF TERRITORIES AND ISLAND POSSESSIONS.

The * * * order for the signature of the Secretary to permit
the simultaneous holding by Mr. George Sundborg of the position
of Executive Assistant to the Governor of. Alaska (which carries a
beginning salary of $7,381.50per annum, according to information
received informally from your office) and a position as consultant to
the Alaska Development Board, at a salary of $2,400 per annum,
raises several legal questions.
The applicability of the Federal dual compensation laws to the
holding of the two positions by Mr. Sundborg must:first be considered.
Section 6 of the act; of May 10, 1916, as amended by the act of
August 29,;1916 ( U. S. C. sec. 58), provides, in part, as follows:
Unless otherwise specifically authorized by laws no money appropriated by
any act shall be available for payment to any person receiving more than one
salary when the combined amount of said salaries exceeds the sum of $2,000
per annum.

This provision has been held by the Comptroller General to be inapplicable in a case where, a Federal employee receives two salaries
but only one of them is derived from funds appropriated by Congress.
17 Comp. Gen. 1055 (1938). As funds for the activities of the Alaska
Development Board are provided by the Territorial Legislature of
Alaska and not by the Congress, the provision of law quoted above
would not prevent a Federal employee, such as the Executive Assistant
to the Governor of Alaska, from receiving an additional salary from
the Alaska Development Board.
Section 2 of the act of July 31, 1894 (5 U.: S. C. sec. 62), provides,

in part, as follows:
No person who holds an office the salary or annual compensation attached
to which amounts to the sum of two thousand five hundred dollars shall be
appointed to or hold any other office to which compensation is:attached unless
_specially authorized thereto by law; * *

*The word "office,"as used iinthis section, was interpreted by the Court
of Claims in Dalton v. United States, 71 Ct. cl. 421 (1931),to mean
"an office of the United Sttes,:a public station or employment established or authorized by Congress and conferred by appointment of
the Government." As the post of consultant-to the Alaska Develop*ment Board clearly is not an officeof the United IStates, for the reasofn
that the Board was created and is financed by the Legislature of the
*Territory of Alaska, the Executive Assistant- to the Governor of
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Alaska could simultaneously hold a position as consultant to the Board
without filling two "offices"within the prohibitory language of section
2 of the act of July 31, 1894.;
There is also to be considered section 15 of the Revised Statutes
(5 U. S. C. sec. 70), which provides:
- No officer in any branch of the public service, or any other person whose salary,
pay, or emoluments are fixed by law or regulations, shall receive any additional
pay, extra allowance, or compensation, in any form whatever, for 8 * * any
* * * service or duty whatever, unless the same is authorized by law, and the

appropriation therefor explicitly states that it is for such additional pay, extra
*allowance, or compensation.

In 11 Comp. Dec. 702 (1905), the Comptroller of the Treasury stated
with respect to the application of this section:
The prohibition in that section is only against receiving extra or double compensation out of United States funds, for in the absence of any specific reason to
the contrary, there is nothing-to prevent an officer or employee of the United
States receiving compensation from outside sources and at the same time his
salary from the Government. The question of conflict of duties or of diminished
efficiency is one of administration and does not affect the payment of his salary
so long as the employment by the Government exists.

As previously indicated, persons employed by the Alaska Development Board are paid from funds of the Territory of Alaska and not
"out of United States funds." Accordingly, this section would not be
applicable'to the situation under consideration.X
Another question to be disposed of is whether the simultaneous
holding by Mr. Sundborg of a position as consultant to the Alaska
Development Board and the position of Executive Assistant to the.
Governor of Alaska could properly be approved by the'Secretary of
the Interior as an exception to Executive Order No. 9, dated January
17, 1873. That order establishes the general policy of prohibiting
persons who hold "any Federal Civil officeby appointment under the
Constitution and laws of the United States" from accepting or holding
"any officeunder any State or Territorial Government, or under the
Charter or ordinances of any Municipal Corporation; * *
However, Executive Order No. 7796 (January

21, 1938; 3 F. R. 197)

amends the earlier order so as*

*

*

(1) to permit officers and employeesof the Department of the In-

terior, upon approval of the Secretary of the Interior, to hold office under state,
territorial, and municipal governments engaged in cooperative and related work

with the Department of the Interior, as authorized by Federal and state laws:
Provided, That the services to be performed by them shall pertain to such work
and shall not in any manner interfere or conflict with the performance of their
duties as officers or employees of the Federal Government; and (2) to permit
state, territorial, and municipal officers or employees engaged in cooperative
and related work with the Department of: the Interior, unless prohibited by
law, to accept appointment in and serve under the Department of the Interior
when the Secretary of the Interior deems such employment necessary to secure

a more efficientadministration of the said work:

*

*

*
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Executive Order No. 7796 was apparently the outgrowth of a communicati6n which the Administrative Assistant to the Secretary of
the Interior addressed to the Civil Service Commission on May'12,
1937,recommending the issuance of an. Executive order which would
make it possible for employees of the Geological Survey engaged in
authorized cooperation with States, Territories, or municipalities to
hold at the same time appointments from the respective States, Territories, or municipalities involved in the cooperative programs.
It appears from the language and background of :Executive Order
No., 7796 that the, authority of the Secretary of the Interior 'in the
matter of permitting exceptions to the' general rule against dual employment is not unlimited, but that the Secretary may permit an employee of this Department to accept and hold a position with a State,
Territory, or municipality, or the Secretary may;approve the appointment of a person employed by a State, Territory, or municipality, to
a position in this Department, if the duties of the Federal position
and the duties of the State, Territorial, or municipal position pertain
to related activities under a cooperative program which is being con-.
ducted jointly by the Department of the Interior and the State, Territory,, or municipality.
*

;*

*

*

*

S

*

MASUN G. WHITE,

Solicitor.
L B. BEER ET AL.
A-20806 et al.

Decided-October 6, 1947
Leasing Act-Submerged Lands.

Oil and Gas Leases-Applications-Mineral

Applications for oil and gas leases on submerged lands lying below ordinary
low watermark in the 3-mile marginal belt-of the Pacific Ocean must be denied because such lands are not subject -to disposition under the Mineral
Leasing Act of February
see. 181 et seq.).

25, 1920 (41 Stat. 437, as amended;

-Oil and Gas Leases-ApplicationsInland Waters of State.

30 U. S. C.

ineral Leasing Act-Tidelands-

Applications for oil and gas leases under the Mineral Leasing Act of February
25, 1920 (41 Stat. 437, as amended;

30 U. S. 0. sec. 181 et seq.), on tidelands

and lands which underlie the inland' waters of California must be denied
because the Federal Government does not claim to own any interest in such
lands.
DECISION

On various dates during the years 1934, 1935, and 1936,'the abovelistedepersons1 applied for oil and gas prospecting permits under the
'The

list has been omitted for purposes of brevity. '[Editor.:
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Mineral Loasing Act of February 25, 1920 (41 Stat. 437),, or for oil
and gas leases under the; amendatory act of August 21, 1935 (49 Stat.
674; 3FU. S. . sec. 181;et seq.), on lands lying along the'coast of
California. The General Land Office,now the. Bureau of Land Management, rejected: the applications and the applicants appealed.
Action on the appeals was. suspended pending a determination of
the nature and extent of. the rights. in and jurisdiction over lands lying in the. Pacific Ocean, off the coast of California
between th'e
-United States and the State of California. 2
-In October 1945,the United States brought an original suit in the
United StatesSupreme ourt against the State of California in which
it asserted that it was the owner in fee simple of, or possessed of paramount rights in and powers over, the lands, minerals, and other things
of value underlying the Pacific Ocean, lying seaward of the ordinary
low watermark on the coast. of California and outside of the inland
waters of the State, extending seaward 3 nautical miles and bounded
on the north and south, respectively, by the northern and southern
boundaries of the State of California . The plaintiff prayed for a
decree adjudging and declaring the rights of the United States as
against the State of California in the area claimed.
On June 23,41947,the United States Supreme Court.held in United
States v. California!."that California is not the owner of the threemile marginal belt along its coast, and that the Federal.:Govermuent
rather than the state has paramount rights in and power over that
belt, an incident to which is full dominion over the resources of the
soil under that water area, including oil?':
It appears that the lands involved in these applications are either
(1) submerged lands lying below ordinary low watermark in the 3mile marginal belt of the Pacific Ocean, or(2) tidelands and lands
'which underlie the inland waters of. California, including ports, bays,
and harbors. 4'
On August 8~,1947,the Solicitor for this Department ruled that the
Mineral Leasing Act of- February

25, 1920, as amended, does not

authorize the issuance of oil and gas leases with respect to the submerged lands below low tide oft the coasts of the United States and
outside the inland waters of the States. 5 .On August 29, 1947, the
Attorney General of the United States, in response to a request of the.
The decisions of the Bureau from which the ear'i-r appeals were taken were affirmed
by the Department, but the applicants in those cases filed motions for rehearing, petitions
for the exercise of supervisory authority, and other requests for reconsideration. Although
some of the motions and petitions were denied, the applicants have in all cases kept their
appeals alive by filing further requests for reconsideration. This decision will dispose of
all matters now pending before the Department in connection with the applications,
,whether the applications are before the Department on. appeal, motion, petition, or request

for reconsideration.
8332U. . 9 38. *
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Some of the tidelands applied for appear to be within the boundaries of confirmed
private

land grants

860 I. D. 26.
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Secretary of the Interio r,rendered an opinion in letter to the Secretary, reading as follows:
You have asked my opinion on the question whether the Mineral Leasing Act
of February 25,. 1920, as amended! (41. Stat. 437, 30 U. -S. 0. 181, et seq.),
authorizes the issuance of oil andt gas leases with respect to the submerged
lands below low tide off the coasts of the United States and outside the inland

waters within the States.
In considering the steps which should be taken to ptoteet the interests of the
United States in the submerged lands off the 'Coast f California,
1fellowing
the
decision of the United States Supreme Court rendered on June23, 1947, in UnitedStates v. California, No. 12 Original, October Term, 1946 [332 U.5. 19] ,-one of the
questions which your Department and this Department had to examine was
whether the provisions of the Mineral Leasing tAct required'tat
the procedures

set forth in that act be followed with regard to the property which the Supreme
Court held in that case to be that of the United States. The Acting Solicitor General and the Solicitor of your Department concluded that the act imposed no such
requirement. After consideration, I reached the same conciusion, and I now
adhere to it. The' stipulations [in United States v. Califorinid, m-raj were
signed on that basis.

It follows that so many of the above-listed applications

7

as cover

submerged lands lying below ordinary low watermark in the 3-mile
marginal belt of the Pacific Ocean and outside the inland waters of
the State of California should besdenied.
In the conduct of the litigation with the State of California, the
Govermnent conceded that it was not laying claim to the tidelands
or to the lands which' underlie the inland watets of California, including ports, bays, and harbors, or-to the minerals therein. It asserted ownership only to the lands, minerals, and other things of
value underlying the Pacific Ocean in the 3-mile belt seaward of the
ordinary low watermark, and outside the inland Waters of California.8
Hence, so many of the above-listed applications 9 as cover tidelands
and lands which underlie the inland waters of California should be.
denied.'

0

Accordingly, the decisions from which- appeals were taken are
affirmed and the motions, petitions, aiid other requests for reconsideration of decisions by the Depattient are denied."
J. A. KRUG,

Secretary.
6 40 Op. Atty. Gen. 540. Editor.1
7See footnote 1.
Editor.]
Motion for Leave to File Comfplaint, and Complaint, pp. 2 6 7; UnitedStates v. OCalfornia, 332 U. S. 19; Decree Proposed by the United States and Memdrahdnm in Support
of Proposed Decree,;pp. 1, 5.
9 See footnote L
[Editor.lr
F0On July 27, 1947, the Attorney General of the United States and the Attorney General
of California entered into a stipulation in which it was conceded that certain parts of
San Francisco Bay. San Diego Bay, and San Pedro Bay were not claimed by the United
States. Some of the applications appear to be for lands within these areas.
a1 To same effect, see decision of Director, Bureau of Land Management, September 8,
1947 (Los Angeles 053115, etc,).
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VALIDITY OF ORDERS TEMPORARILY WITHDRAWING PUBLIC
LANDS

IN

AID

OF LEGISLATION

LOOKING

TO

THEESTAB-

LISHMENT OF INDIAN RESERVATIONS
Public Lands-Temporary Withdrawals by Secretary of the Interior.
Prior departmental rulings that the Secretary of the Interior may withdraw
public land temporarily in aid of legislation looking to the
of Indian reservations- by the Congress are not in conflict
:of May 25, 918 (40 Stat. 570), June 30, 1919 (41 Stat. 34),
1927(44 Stat. 1347).
Such, withdrawals -when made remain in full force and effect
either by the Congress: or, by the Secretary, even though the
legislation fails of enactment.

M-35003.
To THE

.

.

establishment,
with the acts
and March 3.,
until revoked
contemplated

i0ai
fR 8, 1947

SECRETARY.

.-In a letterto you under date of June 20, 1946, Senator McCarran,
of Nevada, strongly questioned the legality and propriety of the practice of this Department of making temporary withdrawals of public
land in aid of legislation looking to the establishment of Indian reservations, and made the assertion, based on a legal memorandum
prepared by one Frank K. Nebeker,' that this practice nullifies the act
of May 25,1918: (40 Stat. 570), the act of June 30, 1919 (41 Stat.
34), and the act of March 3, 1927 (44 Stat. 1347).
The policy issues raised by Senator McCarran have been met in
part by revisions of departmental procedure with respect to the establishment and continuance of temporary land withdrawals. This-;
memorandum willitherefore be restricted to the, purely .legal, issues
The Nebeker memorandum, which was directed primarily to. thet
validity of Secretarial order of September 26, 1933, withdrawing
temporarily certain vacant, unentered, and undisposed-of public lands .
in Uintah County, Utah, was discussed at some length in a letter
dated May 3,1944, from Acting Secretary Fortas to Senator McCarran.
In that letter, the prior rulings of this officewere reviewed, and the.
conclusion was reached that the temporary withdrawal "was clearly.
within the authority of the Secretary." I find no reason to disturb
that conclusion.
The power to withdraw permanently, or temporarily in aid of
legislation, the public lands of the United States, including: with,'The Nebeker memorandum is.referred to at page 46 of the Third Partial Report of
the, Committee on Public Lands and Surveys (S.' Rept. No. 808, 79th Cong.,. Ist sees.
(1945)). For full text of the memorandum see Hearings before the.Committee on Public
Lands and Surveys, Washington, D. C., June 15, 16, and 21, 1943, pp. 2472--2475 (pursuant
to; S. Res. 241,76th Cong., 4d sess., 1940, etc.).

VALIDITY OF ORDERS WITHDRAWING
October 8, 1947
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drawals for Indian use, is one that has been exercised by the executive
department from an early date. The authority so to do, implied
from long-continued usage, with the acquiescence of the Congress, has
been considered and upheld in the courts.2
The act of May 2, 1918, prohibits the creation or enlargement of'
Indian reservations in the States of New Mexico and Arizona, except
by act of Congress. Section 27 of the act of June 30, 1919,made this
prohibition general. Section 4 of the act of March 3, 1927,prohibits
changes in the boundaries of Indian reservations wherever located,
with the proviso that the prohibition shall not apply to temporary
withdrawals by the Secretary of the Interior. While the acts of 1918,
1919; and 1927 thus take away the implied power of the executive
department to create, enlarge, or make changes in the boundaries of
Indian reservations, the power theretofore exercised of making temporary withdrawals was expressly recognized and preserved.
The legislative situation with respect to the establishment of Indian
reservations appears to be on all fours with that considered by the
court in Shazw v. Work, 8upra. In that case, Congress, by the act of
June 25, 1910 (36 Stat. 847; 43 U. S. C. secs. 141-142), had made

express the implied authority of the Executive to withdraw public
lands temporarily for certain purposes, with a provision prohibiting
the creation or enlargement of forest reserves in certain States, including Oregon. In 1912,the President issued an order temporarily withdrawing public lands in Oregon. The object of the order was to
withdraw the lands from disposition pending legislative action by the
Congress looking to inclusion of the lands within a national forest.
The validity of the order was upheld. The Court said:'
The contention of counsel for plaintiff that the state of Oregon is exempt
from the operation of the Act of June 25, 1910, vesting the President with the
power of withdrawal, is without foundation, since the exemption relates solely
to an attempt to create a forest reserve, or an addition to an existing reserve,
otherwise than by an act of Congress. The President, in the order here in
question, is attempting neither to create a forest reserve, nor add to one already
existing. He merely withdrew the land from. settlement pending action by
Congress, which alone has the power under the act to create forest reserves

within the states therein named. In other words, the President withdrew the
land, not to create a forest reserve, but that Congress might.

However, the

power of withdrawal is inherent in the President without the express authority
of Congress.

United States v. Midsaest. Oil Co., 236 U. S. 459, 35 S. Ct. 309,

59 LOEd. 673.

In 1916, the Attorney General had reached a like conclusion in a
similar Case. 31 Op. Atty. Gen. 53. The question before the At2

U.
1014

v. United States, 260
United States v. Midwest Oil Co., 236 U. S. 459 (1915) ; Mason
545 (1923) ; Grisar v. McDowell, 6 Wall 863, 381 (1867) Shaw v. Work, 9 P. (2d)

S.

(1925),

cert.

denied

270

U.

. 642

(1926).
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torney General was whether withdrawals of public lands might be
made in aid of pending legislation looking to the inclusion of thelands within existing national forests in those States in which the
creation of national forests, or additions to national forests, except
by act of Congress, was prohibited by the act of March 4, 1907 (34
Stat. 1271), as reenacted by the act of June 25, 1910 (36 Stat. 847),
as amended. The Attorney General ruled that such a temporary
withdrawal was not legally objectionable and said:
What the legislation of 1907 aimed to prevent (in the States named) was the
increase, by Executive action based on the acts of 1891 and 1897, spra, of the
areas designated and set apart as national forests and administered as such
pursuant to the forest reserve legislation. If such increases were to occur,
that act intended that they should be brought about only by the direct action
of Congress. Pro tanto, it worked a repeal of the acts of 1891and 1897,spra.

They had given the President authority to create forest reservations in these
States; the act of 1907simply took that authority away. It did not purport to
interfere with the President's authority, then implied (United States v. Midwest
Oil Company, 236 U. . 459), and since made express (act of 1910, supra), to
withdraw land from the operations of the general land laws in aid of.proposed
legislation, nor do I perceive any sound reason for inferring such an intention.
The withdrawal power could not create forest reservations or add to those
already created; the result of its exercise would merely be to preserve the

status of the land withdrawn until Congress had determined whether to bring
about the creation or addition by its own enactments.

It seems to be obvious that the prohibitions contained in the acts
of 1918, 1919, and 1927,were intended to prevent the creation of permanent reservations or permanent additions to existing reservations
except by act of the Congress. Temporary withdrawals in aid of
legislation, which create no rights and merely suspend the operation
of the public-land laws, are not forbidden. On the contrary, the
power to make such orders, held to be implied by the Supreme Court
in the Midwest Oil Co. case, was given express recognition and con-firmation by section 4 of the act of March 3, 1927.
In his letter of June 20, 1946,Senator.Mc(arran also sharply criticizes the Department for permitting temporary withdrawals to remain in effect indefinitely and over a long period of years despite the
fact that in some instances no attempt was made to obtain legislation
and that in others Congress declined to enact the contemplated legislation. While this criticism raises a question of policy on which I
express no opinion, I deem it advisable to point out that when -the
word "temporary" is used with respect to withdrawals in aid of legislation, the word "temporary" is used in contradistinction to the word
"permanent." The executive practice upheld in the Midwest Oil Co.
case embraced two types of public-lan4 withdrawals-permanentL
withdrawals intended to be effective immediately for the purposes
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for which the lands were withdrawn, and temporary withdrawals such.
as those now under consideration, in which public land was withdrawn
for the purpose of maintaining the status of the land free of private
claims until such time as the Congress itself had taken action. The
latter type of withdrawal derives its temporary character from the
fact that, although it might remain in force indefinitely, it is subject
to revocation or discontinuance at any time without impairing the
rights of anyone. Both types of withdrawal were considered and discussed in the Midwest case. The power of withdrawal not only was
held to extend to both, but the Court recognized that, even in the case
of the temporary withdrawal, the order would remain effective until
revoked, irrespective of the period of time that might elapse. The
Court said (p. 479):
*
*
But in the majority of cases there was no subsequent legislation in
reference to such lands, although the withdrawal orders prevented the acquisi-

tion of any private interest in such land until after the order was revoked.

To the same effect is Shaw v. Work,supra, in which it was contended
that a temporary withdrawal in aid of legislation then pending before
the Congress, which withdrawal had been in effect for more than 10
years at the time of the decision, terminated with the adjournment of
the final session of that Congress. The court rejected the contention,
and held that the order remained effective until revoked.
While it is my opinion that the temporary orders of withdrawal to
which Senator McCarran refers were validly issued, and that those
orders will remain in effect until formally revoked, either by the Congress or by the Department, I deem it advisable to call your attention
to the case of Bibo v. Pueblo of Acona, Civil No. 940, now pending on
appeal before the Tenth Circuit Court of Appeals, and to the case of
United States v. Bibo, Civil No. 1253, in the United States District
Court for the District of New Mexico. In these cases, Bibo claims the
right-to use public lands temporarily withdrawn in aid of legislation
by departmental order of December 23, 1938 (4 F. R. 401), and it is
my understanding that he is contending that the order of withdrawal
is invalid on substantially the same grounds as those urged by Senator
McCarran. The pending cases should thus result in a judicial determination of the question of the authority of the Department to make
temporary withdrawals of public lands in aid of legislation looking
to the establishment of Indian reservations.
Fmkix S. CoHEN,

Acting Soictor.,
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Tort Claim-Licensee.
A person who enters upon the land of the United States by permission of the
owner but solely for his own purpose and benefit has the legal status of a
licensee.
Under the Federal Tort Claims Act, the legal duty of the United States to
a licensee is determined by the law of the State in which the incident giving rise to a claim by a licensee occurred; and n imost jurisdictions a landowner is not under a legal duty to take affirmative steps to make the premises
safe for a licensee.

T-22

OCTOBER 22, 1947.

G. C. Derma, of Route 1, Box 26-A, Ysleta, Texas, filed a claim
against the United States on September 7, 1946, in the amount of
$462.31because of damage to his truck and $937.50because of the loss
of the use of the truck. On January 31, 1947,an amended claim was
filed for $628.01 because of damage to the truck and for $249.13-to
cover the resulting loss of businessl.
The question whether the claim should be allowed under the Federal Tort Claims Act (28 U. S. C. sec. 921 et seg.) has been submitted
to me for determination.
The Bureau of Reclamation constructed a timber-pile bridge in 1928
or 1929 to provide access across the Riverside Canal in the Ysleta,
Texas, division of the Rio Grande project. On September 5, 1946,
claimant, a contractor hauling hay for Henry Wiun, a farmer living
in the vicinity of the bridge who had been permitted by the Bureau to use the bridge from time to time, drove a truck across the
bridge. The bridge was constructed for use by a vehicle of 5-ton
capacity, and it is estimated that the weight of the claimant's truck
was about 12,000 to 14,000 pounds. The piling failed at or below
the water line, causing the truck to f all into the canal.
The liability of an owner of real property for damages resulting
from unsafe conditions upon the premises frequently depends upon
the status of the claimant at the time of the incident, i e., whether
he was an invitee, a licensee, or a trespasser. An invitee is one who
is on the premises solely on invitation express or implied, where there
is benefit to both the visitor and the occupier, or to the occupier alone.
Vimberly v. Glzf Production Co., 274 S. W. 986 (Tex. Civ. App.,
1925). It is not shown by any evidence, or even contended, that the
claimant was upon the bridge in response to any, express or, in plied
invitation. A licensee is one who comes upon the premises by permission solely.for his:own purposes and benefit. Texas Pacifle Coal &
Oilo.-- v.;Bridg8s, 110 S. W. (2d) 1248, 1251 (Tex. Civ. App., 1937).
I believe that the claimant had implied permission to use the bridge,
because it appears that it was customary to permit the public to use
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it. The claimant was therefore a licensee.who crossed the bridge for
a purpose personal to himself, and not for the mutual benefit of himself and the' Government or of the exclusive benefit of the Government.
In Texas, the owner of realty is not required to miakethe premises
safe for a licensee. The latter must take the jremises as he. finds
them. The owner merely owes to a licensee a duty not to injure him
or to damage his property by an affirmative act of negligence or by
willful or wanton conduct. Teas'Pacific.Coal & Oil (7o.v. Bridges,
110 S. W. (2d) 1248 (Tex. Civ. App., 1937) ; Note, 12 Texas Law Rev.
253 S. W. 623, 625 (Tex.
96 (1933); Erwse v. Houston & T. C. B.
a,

Civ. App., 1923).
'There was noaffirmative act of negligence, and no'wanton or willful
conduct, by Government personnel toward the claimant in' this case.
Consequently, the Government, if it were a private person, would
not be liable to the claimant under the law of Texas for the damages
resulting from the sagging of the bridge.
. As a matter of fact, the evidence indicates that the Government
made every reasonable effort to maintain-the bridge in a safe condition. The claimant, on the other hand,' attempted to cross a bridge
constructed wholly of wood with a load that exceeded the capacity
of the bridge. This was an act of negligence that caused the damage
to his property and to the bridge..
DETERMINATION

: Therefore, in accordance with the provisions of te Federal Tort
Claims Act and the authority delegated to me.by the Secretary of the
Interior (43 CFR 4.21; 12 F. . 924), I determine tha--L(a) The damage to the property of G. C. Derma, on which the
claim is based, was not caused by a negligent or wrongful act or omission of an employee of the United States :Department of the Interior;
and
(b) The claim of G. C. Derma must be denied.
MAS'TiN G. WHITE,

Solicitor.
ENFORCEMENT OF WILDLIFE

CONSERVATION LAWS ON FEDERAL

MILITARY RESERVATIONS
Federal Employees-ederal

Laws-State

Laws-State

-

and Federal Game

Wardens and Aentes-Milirytio'es-Ervati-Exchusive
of United States-Military and Civilian Personnel.0i0
By virtue of the Assimilated

Crimes Act

iisdiction
t':;0;

18'U: S. 0.. sec. 468} 'any wiildlie con-

servation laws of a State which were in effect on February 1, 194O; and
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which remain in force are applicable as Federal laws to military reservations'and other areas within the State which are under the exclusive jurisdiction: ofthe United. States.
State game wardens have no jurisdiction to enforce State or Federal game laws
on lands ceded to the exclusive use of the United States. Violations of law
occurring on such lands are enforceable only by the proper authorities of the
United States.
United' States game management agents nd United States deputy game
wardens are appointed with specific authority to enforce designated laws
only, and they cannot take action with respect to the enforcement on military reservations of State wildlife conservation laws adopted as Federal
laws under the provisions of the Assimilated Crimes Act, or otherwise.
Violations by military personnel of wildlife conservation laws or regulations
on military reservations, irrespective of the Assimilated Crimes Act, can
be prosecuted before courts martial under Article of War 96 (10 U. S. C.
see. 1568).

Violations of the Federal game laws by civilians on a military reservation
over which the United States has exclusive jurisdiction, and which fall within the category of a petty offense (18 U. S. C. sec. 541) may be prosecuted
by military personnel before a proper United States commissioner.
United States attorneys and marshals can apprehend and prosecute offenders
of Federal game laws, including federally adopted State laws, upon military
reservations which are under the exclusive jurisdiction of the United States.
R
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WILDLIFE: SERVICE.

Attached are a letter dated December 26, 1946, from Assistant Attorney General Theron L`. Caudle and the enclosure which accompanied it, a communication dated December 16 to the Attorney General
from United States Attorney Joseph T. Votava, Omaha, Nebraska.
These d'cuhents* relate to the problem of the enforcement of wildlife conservation laws on military reservations over which the United
States hag exclusive jurisdiction. The delay in transmitting them to
you is greatly regretted.
It'appears that the problem mentioned above has arisen because
within the State of Nebraska there are several military reservations
over which the Federal Government has exclusive jurisdiction and
upon which indiscriminate killing of game, particularly pheasants, is
taking place in violation of the Nebraska hunting laws.
The Army commander within the region, by an order dated November 2Q,1945, adopted the Nebraska hunting laws as Federal laws
on the military reservations in Nebraska over which the United States
has exclusive jurisdiction. Moreover, by virtue of the Assimilated
Crimes Act (4 Stat. 234.; 18 U. S. C. sec. 468) any wildlife conserva-

tion laws of the State of Nebraska (or of any other State) which were
in effect on February 1, 1940,and which remain in force are applicable
*The documents referred to may he found in the files of the Fish and Wildlife Service.
[Editor.)
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as Federal laws to military reservations and other areas within the
State which are under the exclusive jurisdiction of the United States,
without regard to administrative action of the sort involved in the
military order of November 20, 1945. See McCoy v. Pescor, 145 F.
(2d) 260 (C. C. A. 8th, 1944), cert. denied 324 U. S. 868, rehearing
denied 325 U. S. 891 (1945) ; Bowen v. Johnston, 306 U. S. 19 (1939).

The question of who shall enforce the hunting laws upon such military
reservations must be resolved.
State game wardens have no jurisdiction to enforce State or Federal
game laws on lands ceded to the exclusive use of the United States for
miiitary reservations or other purposes. Violations of law occurring
on such lands are enforceable only by the proper authorities of the
United States. Bowen v. Johnston, soa.
See, also, opinion of the
Judge Advocate General of the Army,. Dig. Op. J.A.G., 1912-1940,
page 7; par. 2a of Army Regulations 210-80, December 21, 1925.

United States game management agents and United States deputy
game wardens are appointed by the Secretary of the Interior specifically to enforce the provisions of the Migratory Bird Treaty Act of
July 3, 1918, as amended (16 U. S. C. sec. 703 et seq.) ; the Lacey Act,

as amended (18 U. S. C. sec. 390 et seq.); the Migratory Bird Conservation Act, as amended (16 U. S. C. see. 715 .et seq.) ; the Migratory
Bird Hunting Stamp Act, as amended (16 U. S. C. sec. 718 et seq.) ; the

Bald Eagle Act (16 U. S. C. sec. 668 et seg.); and the Black Bass Act,
as amended (16 U. S. C. sec. 851 et seg.). As the authority in the appointments is specific, it is my opinion that such personnel of this
Department is only authorized to; enforce the laws mentioned in this
paragraph, and that they cannot properly take action, in the absence
of additional authorizing legislation from the Congress, with respect
to the enforcement on military reservations of State wildlife conservation laws adopted as Federal laws under the provisions of the
Assimilated Crimes Act, or otherwise. Of. 22 Op. Atty. Gen. 512.
It is clear that any violations by military personnel of wildlife
conservation laws or regulations on military reservations (aside from
the application of the Assimilated Crimes Act and military orders
similar to that of November 20, 1945,the Army prohibits hunting and
fishing on military reservations without a permit of the commanding
officer; par. ab, Army Regulation 210-80) could be the basis of criminal
prosecutions before courts martial under Article of War 96 (10
U. S. C. sec. 1568).

A violation of the Federal game kws (including State laws adopted
as Federal game laws) committed by a civilian on a military reservation,over which the United States has exclusive jurisdiction, and which
falls within the category of a petty offense, as that term is defined in
18 U. S. C. sec. 541, may be prosecuted by qualified military personnel
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before a United States commissioner designated to try such crimes (18
U. S. C.. sec.' 576, as amended). See Dig. Op. J.A.G., 1862-1912,
page 26.7.

The Department of Justice, through its United States marshals and
-Inited States attorneys, can take action to apprehend and prosecute
persons who commit any types of offenses (including violations of
State wildlife conservation laws adopted as Federal laws), upon military reservations which are under the exclusive jurisdiction of the
"United States (28 U. S. C. secs. 504,485).

If you believe that further legislation relating to the enforcement
sof wildlife conservation laws on military reservations and other areas
,over which the United States has exclusive jurisdiction is desirable,
this officewill be glad to collaborate with your agency in the drafting
of a proposed bill on the subject.
MASTIN G. WHITE,

Solicitor.
K. S. ALBERT

Decided October 28 1947

-A-24514

Mineral Leasing Act-Oil and Gas Leases-Known
Competitive Bidding.

Geologic Structure-

It is not the policy of the Department to redefine a geologic structure until
all sands or formations therein having prospective value for oil: and gas
have been exhausted or proved barren.
Land within a known geologic structure is subject to lease only by competitive
bidding, as provided in the Mineral Leasing Act of February 25, 1920, as
amended

(30 U. S. C. sec. 226).
iAPPEAL

ROM THE GENERAL LAND OPFICEl

This is an appeal by K. S. Albert from a decision by the General
-Land Officeaffirming the rejection by the register of an application for
.,an oil and gas lease, Cheyenne 072054, embracing lot 2, sec. 1, T. 40 N.,

R. 79 W.,6th P. M., Wyoming, without competitive bidding.
The General Land Officeheld that the land applied for was within
,the limits of the known geologic structure of the Salt Creek Field,
defined on April 2, 1920;and that being within such limits the land
was subject to leasing only to the highest responsible, qualified bidder
'by competitive 'bidding.
The basis of Albert's appeal is that the decision is contrary to the
-public interest. He states that although oil and gas was at one time
"Effective -July 16,-1946,. the General Land Officeand' the Grazing Service were abolished
:-and their functions were transferred to the Bureauof -Land Management, by ReorganizaItion Plan:No. 3of.194611lP. R. 7875, 7876; 7776).
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produced from the field, there has been no production for over 20
years. He requests that the field be redefined and that his application
for a noncompetitive lease be held in suspense pending such redefinition of the field.
The appeal is without merit. Production has been obtained in the
-Shannon Pool area of the field, the area in, which the land applied for
lies. Notwithstanding the fact that wells drilled in the area have been
closed for many years, the Geological Survey reports that there is
undoubtedly oil in the field and that it could be profitably operated
under modern production methods at a time of favorable prices.
It is not the policy of the Department to redefine a geologic structure until all sands or formations therein having prospective value for
oil and gas have been exhausted or proved barren. John H. Moss v.
A. D. Schendel, A. 6287, March 24, 1924 (unreported); John F.
Richardson and Charles F. Consaul, 56 I. D. 354, 358 (1938). The
land is within a know.ngeologic structure and is subject to lease only
by competitive biddinig, as provided in the Mineral Leasing Act of
February 25, 1920, as amended (30 U. S. C. sec. 226).

John H. Moss

v.A. D. Schendel,spra; John F. Richardsonand CharlesF. Consaul,
supra; George C. Vournas, 56 I. D. 390, 394. (1938); W. E. Recene,
A. 24086, July 3, 1945 (unreported).

The decision of the Commissioner is affirmed.
C. GEBD DAVIDsON,

AssistantSecretary.
JANE

A-24638

M SANDOZ ET
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Decided October 28,1947

A-24641
Taylor Grazing Act-Grazing Leases.
One who:.usedthe public domain for grazing purposes prior to the enactment of
the Taylor Grazing Act acquired no grazing rights in the land by reason
of such usage.
Where none of the conflicting applicants. for grazing leases under the Taylor
Grazing Act is entitled to a preference right to a lease because of his ownership or control of contiguous land, or.-where all of the conflicting applicants
for grazing leases are entitled to preference rights because of such ownership or control of contiguous land, an award of grazing leases to the conflicting applicants will be made upon the basis. of range-management factors.
APPEAL FROX THE BUREAU OF LAND

ANAGEMENT

-OnMarchh31, 194;7,th6Director of the Bureau of Land Management
rendered decisions adverse in large part to the several grazing-lease
applications, Sacramento 036475-K and 036468-K of Jane M. Sandoz,
of Mitchell Mill, California, and Eugene Fuchs of Rail Road Fat,
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and favorable, first, to the joint application of Henry E. and Ernest W.
Bosse, father and son, respectively, of Rail Road Flat; Sacramento
036164-K, filed November 1, 1944, with supplemental

applications

on

November 18, 1944, and March 2, 1945, and, second, to the separate
application, Sacramento 035844, filed by Henry E. Bosse alone on'
<March

1i, 1944.

On April 23, 1947, Mrs. Sandoz and Mr. Fuchs; who for many
years have been associated in cattle raising and who cooperate in their
range management, filed appeals A-24641 and A-24638 from the
Director's- decision. With their appeals, Mrs. Sandoz and Mr. Fuchs
each made supplemental application for tracts which the adverse
decision had offered to the Bosses. These additional applications will
be considered in connection with these appeals. 'Moreover, the two
appeals will be considered together herein, since the two applications,
although in conflict as to a few tracts, really complement each other
and are in competition not with each other but only with the Bosses
and might well have been made by Mrs. Sandoz: and Mr. Fuchs jointly.
THE SANDOZ

ASE

The Director's decision offered Mrs. Sandoz a 1-year grazing lease

of 482.48 acres out of the 842.48 acres described in her original aipplication.' For convenience in discussion, these lands -are descrabed
in three groups as follows: 2
Group:AS, 482.48 aces:
T. 6 N., R. 1 E., M. D. M., California,
sec. 13, NEY4SE/4, S2S%;

T. 6 N., R.14 E.,
sec. 17, SY2SW¾/;
sec. 18, lot 4
NE4'1/4SDly
4.--

-

(SWy 4 SWy 4, 42.48 acres),

SE'/4SW¾,

SSE

4

,

Group BS, 160 acres:
T. 6 N., R.14 E.,
sec. 20, NY2NWY4, SEANW /1
4 , NEij4SW'1.4.

Group CS, 200 acres:
T. 6 N., R. 13 E.,
sec. 24, Ey 2 NE'4;
T. 6 N., R. 14 E.

see. 19, NE4NWl/,

N½NEY4.

The lands sought in her supplemental application were the five
forties in N2 see. 19, as follows:
Group DS, 200 acres:
sec. 19, NWW/NW'4,

Sy 2 N

2.

i:Byher supjplemental application of Aril 23, 1947, Mrs. Sando askedfor 200 acres
:additibnal which she said her lawyer had inadvertently omitted fromnher original'appication. This acreage was as follows: T 6 N., R. 14 E., ii. P. i, California, se. 19,
NW:/4 NW1'45'AN% -,'
2 The groups of lands sought by Ills. Sandoz are designated as AS, BS, etc.; those sought
by Fuchs as AP, BF, etc.
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The group AS lands seemed not to be sought by others, and the de-;
cisiontof March 31,1947, offered Mrs.-Sandoz a 1-year lease.of their
482.48 acres. Similarly, the ,group BS lands were not sought by
others, but the decision rejected the Sandoz application for them and
"in the interest of good range management" offered these four forties
to; Eugene Fuchs for 1 year, although his application, Sacramento
036468,had not asked .for them. The group CS lands were in conflict with the Fuchs application, and also with Sacramento 036164and
its second supplemental of March 2, 1945,the Bosse and Bosse application. The Bureau of Land Management rejected the applications
of both Sandoz and Fuchs for group CS and offered its five forties to
the Bosses in a 5-year lease.
As to the group AS lands, it is to be noted that the Bureau's action
overlooked a. conflict between two of the sec. 18 forties therein with
Sacramento 037560,a public-sale application by John W. Armstrong,
of Los Angeles, owner of NW,/4 SE/4 and lots 5 and :9in sec. 18. The
record shows that on December 9, 1946, Armstrong applied, under
section 2455, Revised Statutes, as amended, for public sale of
SE4SW1/4 of sec. 18 as mountainous and too rough for cultivation,,
and on February 6, 1947, filed a supplemental application to include
NEl/4SEl 4 sec. 18, as well.

However, pending adjudication

of the

Armstrong application, the Department sees no objection to a 1-year
lease of these two tracts and extension of the lease in appropriate
circumstances.
In her appeal Mrs. Sandoz states that for about 36 years she and
her father before her have ranged and grazed cattle on all the lands
sought, in common with cattle belonging to Eugene Fuchs and with:
cattle of the Taylor Estate; that she owns about 100 head of stock, and
that in order to make a living she needs all the desired lands as supplemental to her own nearby land, comprising 640 acres, more or less.
She. asserts that to offer certain of these lands to Henry E. Bosse and
Ernest W. Bosse is to show favoritism, stating that the Bosses have
never ranged cattle on these lands and that they own and control
thousands of acres of grazing land elsewhere. She especially' resents the award to the Bosses of certain grassy hillsides south of the
divide while to her are offered only the poor slopes on the north.
Appellant Sandoz does not object to the' award of group BS to Eugene Fuchs, for she cooperates with him in range management and
grazes her cattle with his. But for the reasons above stated, Mrs.
Sandoz protests the award of group CS to the Bosses, being of opinion
that her long-continued use of this range gives to her rights superior
to' any possessed by the Bosses.
In this opinion Mrs. Sandoz is mistaken. There are, no super or,
or preference, rights to a' particular range based upon one's long prior
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use thereof. Until approval of the Taylor Grazing Act, it was the
Government's' poli6y that public lands, whn 'not under actual settlemient, should be- freely -used by all persons desiring -to -graze stock
thereon. But thi 'use of-unenclosed and unoccupied Government
lands for pasturing livestock was permissive only it' created no title
and no rights and could be terminated at any time by withdrawal of'
the GoVernment's consent thereto. State v.; Bradshaw, 161 Pac. 710
(1916); Mclquham, v. Anthbny Wilkinson Live Stock Co., 104 Pac.
20 (1909) ; Willis J. Lloyd and Oscar Jones, 58 I. D. 779, 786 (1944).
A general withdrawal of such governmental consent was effected by
passage of the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269,
43 U. S. C. sec. 315 et seq.). Since the enactment thereof, the grazing
use of public lands is no longer unrestricted but 'is controlled by thisstatute, and the rights of applicants for grazing leases of lands outside of grazing districts are prescribed in section 15 thereof- (4$
U. S. C. sec. 315m).
Section 15 provides as follows:
The Secretary of the Interior is further authorized, in his discretion, where
vacant, unappropriated, and unreserved lands of the public domain are so situated as not to justify their inclusion in any grazing district to be established
pursuant to this Act, to lease any such lands for grazing purposes, upon such,
terms and; conditions as the Secretary may prescribe: Provided; That preference
shall be given to owners, homesteaders, lessees, or other lawful occupants of
contiguous lands to the extent necessary to permit proper use of such contiguous
lands, except, that when such isolated or disconnected tracts embrace seven
hundred and sixty acres or less, the owners, homesteaders, lessees, or other lawful
occupants of lands contiguous thereto or cornering thereon: shall have a preference right to lease the whole of such tract, during a period of ninety days after
such tract is offered for lease, upon the terms and conditions prescribed by the
Secretary.

Here the proviso prescribes the basis of preference rights.
cussing this proviso in a recent decision,' the Department said:

Dis-

*
*
It means, of course, that the degree of preference to be given to
competing lawful occupants of contiguous lands must be commensurate with
the. degree of need which the contiguous base lands of the respective occupants
have for the lease lands if the base lands are. to be put to proper use for the
grazing of livestock by such occupants. . Not only must the base lands be contiguous to the lease lands, but the lease lands must be necessary to the base
lands, complementing them and supplying their deficiencies in order to insure
their proper use for the occupant's own grazing operations.
This provision means also that, in addition to thQse conditions of contiguity'
and. necessity, a particular legal status is required of>base lands as a third
condition essential to the existence of the preference right in question. * * *

The contiguous base lands

*

*

*

Either

*

D*

are patented- lands,

owned by the grazing-lease applicants or leased by them from municipal or
private owners, or, if the legal title to them continue to be in the United States,
S CMaudeG.Buron

and Elsworth E. Browna,591.,

. 539 (1947).
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they are lands which, like those in homestead entries and certain other forms;
of possession * * * have .been occupied, appropriated or reserved in accordance with law and therefore are nonpublic lands, not subject to disposal
under- the Taylor Grazing Act. * i *
.

,

.*

0

*

!

.

*

-

-

g

V[*

:

,*

-

*

these three qualifications no single one is.by itself sufficient to-,
create a preference claim. The preference right springs only. from the coexistence of all three conditions, and, if one of these be lacking, there is no pref-erence right.
**

*

*Of

Under section 15, Mrs. Sandoz has no preference right to any of thelands above described.

She owns about 640 acres in sections 21, 22,.

27, and 28, of T. 6KX.,R. 14 E., from Ito 3 miles distant. But since
no part of her acreage is contiguous to any of the tracts which sheseeks to lease, Mrs. Sandoz does not meet the statute's preference-rightrequirement of contiguity as to base lands. This, however, does not
mean that Mrs. Sandoz is ineligible for any lease under section 15..
On the contrary, under the first part of section 15, she is privileged to
obtain a lease of tracts for which there is no competition, if the Secretary in his discretion finds it suitable to lease them to her, and it is"
by virtue of the favorable exercise of this Secretarial discretion that
Mrs. Sandoz has received the offer of the group AS lease above men'tioned. Moreover, where there is competition but no preference right
in any competing applicant, Mrs. Sandoz is on the same legal footingas such competitor, and it is for the Secretary to decide on the basis-'
of range-management factors to which of the competitors the lands.
in conflict should be offered.

The record shows that the offer of the group CS lands to Henry E.
and Ernest W. Bosse, father, and son, was based on the assumption
that the two Bosses were qualified for this lease by the "ownership andcontrol" of certain lands by Henry E., the father, but that Mrs. Sandozand Mr. Fuchs were not so qualified by either ownership or controL.i
This assumption, however, the Department finds to have been erroneous. Scrutiny of the several records involved 4 shows that the ownership regarded as qualifying the Bosses for this lease was that of SEl/ 4
sec. 19, T. 6 N., R. 14 E. But this quarter, although nearer to the
group CS lands than was any land owned by Mrs. Sandoz or Mr.i
Fuchs, is, nevertheless, not contiguous to any of the group CS tracts
and hence does not give the Bosses any legal advantage over their
competitors.
The "control" regarded as further qualifying the Bosses for this
lease is not actual but is only a prospective control of 2N/2 sec. 19,
R. 14 E., to be acquired by Henry Bosse through his expected grazing
lease under 035844. The tier of four forties in the SI/2N/2 adjoins
036476 by Sandoz; 036468 by Fuchs; 036164 by Bosse, H. E. and E. W.; and 035844
by Henry Bosse.
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the irstparcel of group CS on the east, and it adjoins the second parcel
of group CS on the south.

These forties therefore have contiguity to

the lease lands sought, but they are United States public lands'
and even if they should be leased to Henry Bosse under his individual
application for them, 035844,they would not give the Bosses any legal
advantage over competitors for adjoining lands. For, as has been
pointed out above, the statute requires that contiguous base be of nonpublic-land status, and the Department has consistently held that contiguous lands in one section 15 grazing lease are not valid contiguous
base for apreference right to another such leade.
It is apparent, therefore, that as regards the group CS lands the
Bosses are on no better legal footing than Mrs. Sandoz and Mr.' Fuchs.
No one of the three competitors has a preference right to these lands,
and the question as to which of the three should obtain a lease of them'
in whole or in part must be decided by the Secretary in accordance
-withthe principles of good range management.
This phase of the matter the field reports do not consider as such.
'They show that the lands involved in the several applications here
related are mountainous, with a general formation of slate and schist
and a mantle of soil supporting a growth of timber, live oak, and
brush. On the watershed of the south fork of the Mokelumne River,
the tracts generally have fairly steep slopes and are well watered by
the river and its tributaries. Springs and seeps are scattered throughout the area in the gulches. The forage consists of foxtail, June
grass, mountain misery, and the annuals. The range is good in the
spring, summer, and fall. All-year use is possible except in very
severe winters. The carrying capacity is about 24 animal-units per
section per year, and there is no overgrazing problem.
The field reports show-that the Bosses contemplated a drift fence
between their holdings and those of Mrs. Sandoz and Mr. Fuchs
in secs. 20 and 19, R. 14 E. This fence, the field reports say, should
be along subdivision lines in sec. 20 but in sec. 19 should follow the
'divide. The field reports show the approximate location of the divide
in -sec. 19, R. 14 E., and indicate that it passes through the N/2N2
much closer to the northern boundary of that subdivision than to
its southern line. The official plat, however, shows the divide as
crossing sec. 19 more nearly along the southern line of N/2N1/2. In
that case, the N/2N/ 2 sec. 19 would be an integral part of a range
'unit on the north slope of the divide and should be awarded to Mrs.
Sandoz in combination with the group AS lands in sec. 18 already
offered to her. In such case also, it would seem advisable for consoli'dation purposes to award to Mrs. Sandoz both the NE1/4 NE1/4 if not
the whole El/2 NE1/4 of 'sec. 24 in the group CS' lands and the
:

(laude

a. Burson and )YllosworthB.Brown, 591. D. 539 (1947),

and cases cited.
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NW/4 NW1/4 of sec. 19, eliminating these tracts from the lease offered:
to the Bosses under 036164. It is, therefore, suggested that further
afield examination be had to dete
the questions here raised as .t0
the award of the group CS lands.:
Further in connection with sec. 19, it will have been noted from
footnote 1, supra, that in her supplemental application Mrs. Sandoz'
sought the S/ 2NW'/4 and the S'/ 2 NE1/4 sec. 19, both offered to Henry
E. Bosse. As to the first parcel, Mrs. Sandoz is on all fours with.
Bosse, and the principles of good range management should govern.
on the basis of facts found in the new field report. As to the second
parcel,,S1/

2 NE1/4 ,

Bosse's ownership

of contiguous land, SE 1/4 sec..

19, gives him a technical preference. right, but only to the: degree
necessary to permit proper use of the contiguous tract. Again, although his technical preference right gives Bosse an initial advantage,
the new field report may show that the lease of S/ 2 XE1/4 is not
essential to the proper use of SE1/4 and that good range management
will be better served by the award to Mrs.: Sandoz of the east-west.
string of five forties, SE4N`E/4 sec. 24, R. 13 E., and the S1/2 N1/2
sec. 19.

Except as regards the forties in conflict with the Armstrong publicsale application described above, any lease offered to Mrs. Sandoz:
should be for a i0-year term, no reason appearing for a limitation to
1 year.

The .decision of the Director to offer the group AS lands to Mrs.
Sandoz and the group BS lands to Eugene Fuchs is affirmed, and the,
case is remanded for further action in accordance with the instructonis above given.
THE FuGHS CASE

In the case of Eugene Fuchs, the Director of the Bureau of Land
Managenuent offered Fuchs a 1-year grazing lease of only 320 acres

of the 600.acres for which he had applied on January 27, 1945;.in
Sacramento 036468. On grounds similar to those urged by Mrs.
Sandoz, Fuchs protests the offers to the Bosses. He says that he owns
only, 320 acres of patented land and needs additional range for his
cattle in order to make a living; .that for 40 years. he has grazed -his
cattle on the tracts here sought, most of that time.in cooperation
with Mrs. Sandoz; that he has fought fire on this land and that he
'has cooperated with the Government in every way to make good
range possible in this part of the country. Fuchs says further that
Bosse. owns considerable grazing land elsewhere and also has leases:
that never before has Bosse ranged -cattle in this particular area:
that already, before even obtaining these particular leases, Bosse
has begun to fencethe lands.in; and that the offers to Bosse announced
by the decision of which Fuchs complains will seriously militate
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against the chances of Fuchs to make a living on his base lands.
Fuchs also points out that the leases offered to the Bosses were for
5 and 10 years, whereas the lease offered to Fuchs was for 1 year
only. Fuchs urges revision of the Bosse awards.
With his appeal, Mr. Fuchs filed on April 23, 1947,a supplemental
application under Sacramento 036468 for two additional forties.
This supplemental application will be considered here in connection
with this appeal, since the two tracts sought were embraced in the
10-year lease offered to Henry E. Bosse under Sacramento 035844
and announced in the decision from which Mr. Fuchs is appealing.
The lands sought by, Mr. Fuchs in his original and supplemental
applications all lie in T. 6 N., . 14 E.,- M. D. M., California, and
total about 680 acres. For convenience in discussion, they are described in four groups, as follows:
Group AF, 40 acres:
sec. 29, SW/4NWY4.

Group BF, 200 acres:
sec. 19, S2NEY4 (sought by supplemental application of April 23, 1947);
sec. 29, NE,¼4SWI/4 (lot 2)
sec. 30, N4NE.

Group OF, 280 acres:
sec. 19, (a) NW'4NWY4 (lot 1);
(d) NEY 4 NEY4;

(b) NEY,.NW1A; (c) NW'Y4NE'4;

sec. 20, (a) SWYISWY4; (b) NWYWSW4;

(c) SWY4NWY4.

Group DF, 160 acres:
sec. 20, S'Y4.

-

Of the 17 subdivisions here sought by Fuchs, the group AF forty,
SW1/4NW1/4

sec. 29, was patented

land and, therefore,

unavailable.

The 16 tracts in groups BF, CF, and DF were all in conflict with
applications by the Bosses, and three of them were also in conflict
with the Sandoz application. On these conflicts the action of the
Bureau of Land Management was as follows:
Group BF.-The five tracts here, comprising roughly 200 acres, conflicted
with Sacramento 035844, the application of Henry . Bosse, and by decision
of March 3, 1947, were all offered to Bosse in a 10-year lease. That offer
Included other lands as well and covered altogether 455.22 acres.
Group F.-The seven tracts here comprising roughly 280 acres all conflicted with Sacramento 036164, the application of Bosse and Bosse, and on
the ground that they were necessary to the proper use of the Bosses' base
lands were offered to them in a 5-year lease on March 31, 1947. The offer
included other lands as well and covered altogether 639.73 acres. Among
the seven tracts were the three which had been sought also by Jane Sandoz,
namely (b), (c), and (), sec. 19, group CF.
Group DF.-The four tracts in this quarter section of see. 20 conflicted with
Sacramento 036164, the joint Bosse application, but were offered to Fuchs in
a 1-year lease on the ground that the Bosses did not own or control land
contiguous thereto, whereas Fuchs did.
According to the tract books this quarter is not part of the Stanislaus Forest but
merely adjoins it.

a]: .:

-
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Thus of the 16 'available tracts sought by Fuchs, 12 were offered
to the Bosses-and only 4 to Fuchs, namely, SEl/4 sec. 20. However, the- decision offered to Fuchs four additional tracts which he
-ha~dnot requested, namely, sec. 20,.'N/NW/4, SE/4NWY4 , and
NE¼4$WN1. These .had been sought by Jane Sandoz (see her group
.BS), but the award to Fuchs was agreeable to her in view of their
close association. Hence, the land offered to Fuchs totaled eight
tracts and was all in. sec. 20.Mr. Fuchs has not objected to this addition, but for the reasons
stated above protests the offers to. the Bosses.. The Fuchs ranch
lands comprise nine forties, as follows:
sec. 20, SEG'/4 'SW'/4;
sec. 28,,.NV2NWI4;

:

sec. 29, -N2N'2, Sg'ANWP4, SWNE'A.

These 'owned lands give Fuchs. contiguity to all the tracts sought
by him except the six in sec. 19, groups BF, CF, and CS. As to
S'2NE1/ 4 and Nl/2 NY/
2 of sec. 19 in BF and OF, the offer to the'Bosses
under Sacramento 036164 has been discussed above in connection
'with the Sandoz application. Pending the further field examination which: has been requested, no award of this portion of sec. 19
will be made.

As to the other group BF tracts, those in secs. 29 and 30, the Depart-ment approves the offer of these to the Bosses instead of to Fuchs.
Both applicants own contiguous lands, but their preference rights
,cancel each other. Hence, the award of the tracts must depend on
the pertinent factors of range management, and these favor the
Bosses. In sec. 29 Fuchs owns six forties, all in a compact block in
the N1/2. Bosse also owns six tracts but in separated tiers, three
forties along the east. boundary of sec. 29, and three along the west.
'It is desirable for Bosse to join these holdings in the S/2, and to do
so Bosse seeks to lease the tracts in the intervening tiers, namely, lots
2, 4, 5, and 6, in EY2SW14 and W½2SE1/
4 . Such a lease would be
'the logical step in range development in this area, for it would not
only give Bosse control of the whole S 2 of sec. 29 but would also
consolidate for him an uninterrupted compact range of about 1,080
acres, embracing not only his sec. 29 lands but his block of 11 forties
directly to the south in sec. 32 and his block of four forties directly
.to the west in'sec. 30.7 It is evident that to lease to Fuchs the single
forty here for which he has applied, namely, lot 2, or NEi/4SW1/4 ,
would only slightly advantage Fuchs but, on the. other hand, would
interfere with the Bosse consolidation described. Further, if fencing
t

These tracts are as follows:
- sec. 32, N/N%4, SNW'/,
SWY4NEM
4 , EI!BSWY4,WASP;
see; 30, S%NEI'A, W:SE1/.
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be contemplated, it would increase expenses by requiring fences on
three sides of the intruding forty instead of on,the north only.
An additional

consideration

concerns

the. N1/2NE/4 of' sec. 30.

'Bosse ons the contiguous land on both the south and the north'the four forties in sec. 0 and the SE1/4 of sec. 19. By leasing the
Nl/2 NE1/4 of sec. 30, Bosse can close the gap between these two parcels
'of deeded land and increase' his compact range from 1,080 acres to
1,240 acres. It is obvious that a lease of the two intervening forties
to Fuchs would prevent this consolidation, and by placing in Fuchs
the ortroi of this 80-acre wedge betweei the Bosse holdings would
create possibilities of' friction without meeting any necessity on the
part of Fuchs.
As regards the sec. 20 tracts in group CF, the Department disapproves their award to the Bosses. Here, too, the preference rights
of Fuchs and the Bosses cancel each other and the question is one of
range management. The tracts in question are three forties in the
tier along the west' boundary of ec. 20, namely, SW/4NW/4 and
.W1/2 SW/ 4 . Both parties have-adjoining lands, in part deeded lands,
inmpartprospective section 15 leases. But if it be logical and desirable
that the Bosses be permitted to extend their range on the south and
west in se . 29, 32, and 30, so here it is logical and desirable that
Fuchs be permitted to expand his sec. 29 range toward the north in
'sec. 20 and insofar as possible to consolidate it with the-holding of
his associate,- Mrs. Sandoz.

The lease of 320 acres already offered

Fuchs in sec. 20 effects a union with the Sandoz lease lands in sees.
17, 18, etc. The additional lease of the three tracts just described
would give Fuchs control of all the public land remaining in sec. 20,
and with his contiguous deeded land would give him a compact range
of 840 acres on a terrain favorable to the development of the enlarged
unit. Added to the Sandoz lease already offered, tis' would give
the two associates a considerable portion of the range long used by
them. The Department finds it desirable, therefore, that the three
'forties in question, namely, SW1/4NW1/4and Wl/SW'/4 sec. 20 be
eliminated from the lease offered to' the Bosses under Sacramento
036164 and be offered to the Fuchs instead. Moreover, any lease
offered to Fuchs should be for a term-of 10 years, no reason appearing
for the Director's limitation of the terms to ' year.
Pending' further field examination and report, the Director will
'make no offer of lands in sec. 19, T. 6 N., R. 14 E., M. D. M., Cali-

fornia. 'As to other tracts'in conflict, his decisions:of March 31,4947
in thefour cases here involved are modified as above indicated,and
the cases are remanded for action'in accordance with the 'views above
expressed.
CX
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Trivate Exchange-Small-Tract Applications-Home Sites.
Protests of small-tract applicants against a pending private exchange, which
would result in patenting the lands sought by such applicants, are dismissed
where it appears that such lands are distant from any established community
of substantial size, far from existing utility lines, lacking in water of known

potable qualities, and situated at a substantial distance from schools,
theaters, churches, banks, and opportunities for employment.

*

MOTION FOR REHEARING

Each of the persons named in the caption hereto I has filed a -motion
rehearing of a decision of the Bureau of Land Management, approved by the Department on July 29, 1947,which rejected his application filed under the Small-Tract Act of June 1, 1938 (52 Stat. 609,
as amended; 43 U. S. C. sec. 682a), for certain lands near the towns of
Bouse and Vicksburg, in the State of Arizona, which had theretofore
been selected by Chester W. Johns in proposed exchanges 2 under section 8 of the Taylor Grazing Act (48 Stat. 1269; 49 Stat. 1976; 43

for

U. S. C. sec. 315g).

The motions are mimeographed and, with minor exceptions, identical. Manford Ira Bale supplemented his motion with a letter which
contends that the lands sought can be made into a,,fertile region.
James Charles Ladas neglected to sign his motion; with the copy of
the motion which he submitted he included a mimeographed letter
which is set forth below.3 Whereas each of the motions refers to
lEighty-four applicants Sled motions for rehearing in this case. The names of the
applicants have been omitted for purposes of brevity; they may be found by reference
to the file of Phoenix 081820. [Editor.]
2Phoenix 081522, 081523, 082282, 081820.
3 PHE5NIX,

ARIZONA,

:

September .3,1947.
DEAR

PRIED:

This form of protest to the recent letter to you from the V. S. Department of the
Interior with reference to five acre tracts out on the Parker Highway area at Utting
(near Douse), or any other form ou may desire in filing your particular motion for
rehearing may be used.
- There is a space at the bottom of the Motion for Rehearing for your signature and a
stamped envelope enclosed for mailing same to the Land Office, should you so desire.
* It is urgent that you do not delay. Mail the-forms in immediately.
The following is a copy of a letter of testimony with reference to these lands, written
hbya former homesteader in the area, who lived there for many years:
"LONG 1EBACH, CAL.,

Aug. 26, 1947..

DEAu

MR.

RICHARDSON:

Many Years. ago, I took. upp-p.homestead land near Vicksburg, Ariz. to regain my
health, not knowing then that I had acquired as rich a land as there was! in the State
of Arizona until the Government inspector.ipfqrmed. me of its value. I asked him
if it was; a rich. [asj he In eaal Valley. His answer was that the Imperial Valley
land Cas not in it to. my land. Then I asked if it was as rich as the Salt River Valley
Water Is obtainable at 2.10 ft., for my son dug a well at
a>,nd>.ebsidXquall~~asricy
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"giving away the said lands for the pecuniary profit of a few big
Land Moguls," the motion of Charles B. Black contains the additional
word "shot" between the words "big" and "Land"; likewise one word
added to each of the other motions is not included in Black's copy.
The Bureau's decision stated that the lands involved are not irigable from any known source of water supply and therefore are
unadapted for agricultural purposes; that their present value is
for grazing; and that consummation of the exchanges proposed by.
Johns will improve land patterns and the administration of grazing
districts. It was also pointed out that the Small-Tract Act does not
contemplate agricultural entries, which may be made under other
land laws.
Each of the movants contends that' if the Government consummates the Johns exchanges, it will be receiving land worth only
cents an acre in exchange for lands which can be disposed of under
the Small-Tract Act to these applicants at $5 per acre. They further
assert that they seek these lands for home sites and other classifications enumerated in the Small-Tract Act; that there is an underground water supply; and that the interest of.the United States will
be better served by the granting of their applications rather thah
the exchange applications of Johns.
The lands involved have been the subject of extensive field investigations by the Department. Based upon these examinations the
Department has concluded that the lands offered by Johns are equal
in value to those selected by him. No factual matter is offered by the
5-acre-tract applicants to controvert this conclusion save the unsupported assertion that the selected lands are worth only 50 cents an
acre, whereas they are agreeable to paying $5 per acre for these
lands. In the first place, the.Department is placed under an obligation, by section 7 of the Taylor Grazing Act (48 Stat. 1269; 49 Stat.
1976; 43 U. S. C. sec. 315f), to refrain from the disposition of public
lands where it appears that they will be devoted to purposes for
that depth, and got good domestic water, and when the Government Inspector came to
see what improvements had been made and when my son, said he had dug a well and
obtained water this was the inspector's answer, "If I had this land with water on it,
I would consider myself rich." I know the Valley has a future with power coming in
and good prospects of water. What a blessing it will be to so many of our Service men
who should like to have land and they above all others should have it. I learned
more from time to time of the wonderful future of my Valley. One homesteader who
had water, grew a forty pound watermelon. Anything would grow on his land. As
for health, it is ahead of any place in Arizona, for I have seen patients who came to
the Valley cured in a short time. What a wonderful location for a Sanitarium.
x-Senator P. Colter had that in mind when he came on a visit.Yours truly,
(Signed) O. XM-KlNNsDY."
Remaining, as ever,
Very
Verytruly yours,
(Signed) Charles 'B. Black,
CHARLsS B. BACa,
Doa- JO8., PhoenixwArizon.
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which they are not suited. Assuming that these applicants desire
these lands for home sites, business sites, and similar purposes, it is
noted that they are distant from any established community of substantial size, far from existing utility lines, and, as will be discussed
later, lacking in water of known potable qualities. There are no
public utilities on the lands or nearthem. Electricity, telephone, and
natural or artificial gas are not available from any public or private
source. The settlements of Vicksburg and Bouse in the vicinity are
without such facilities, except for one telephone at Bouse connecting
with the outside. There are small-grade schools at Bouse and Vicksburg, but no high school, no theater, and no church. The nearest
bank is 35 miles away in Parker, which also has a railroad station
and a telegraph and telephone office. Bouse has a small hotel, a small
cafe, a garage and gasoline filling station, a grocery store, a post
office,a few residences, 'and a population estimated at not in excess
of 125 persons. Vicksburg contains a small store, bar, post office,and
four or five houses. Neither Bouse nor Vicksburg could offer employment to persons proposing to settle upon these lands. The town
of Parker was created by the construction of Parker Dam but has now
diminished in size and commercial importance, and it is doubtful
whether it could supply employment for these applicants who propose to establish home sites; Parker's population is about 500.
In the second place, the lands offered by Johns are of no poorer
quality than the lands these applicants seek. Assuming that reasonable persons would be willing to pay $5 per acre for the lands Johns
has selected, there is no reason to -believe that the lands offered by
Johns would not bring the same return to' the Government. In the
third place, it is apparent from the form letter which solicited these
'motions that agricultural use of these lands is contemplated despite
thefact-that the applications fail to mention such use. Furthermore,
it is noted that no applicant has denied that he proposes to use the
lands for agricultural purposes, and all of them, save one, are content
with the statement that thus far they have merely refrained from
declaring in their formal applications that such is their purpose; the
,oneexception is Ralph E.. Frantz, who states in his application that'
he proposes to use the land for, among other purposes, a vegetable
farm.
All of the applicants assert that they can obtain underground water,
presumably in sufficient quantity and quality to maintain home sites
'and similar facilities. None of i'h applicants contends that the
land will be irrigated and, as set forth in the Department's decision
'on ChcarlesB. Bla6k'8 motion for rehearing on his protest' against
the Johns exchanges (A. 24609, June 16, 1947), the Bureau of Reclamation does not contemplate supplying irrigation water for this
land. Underground water, if it exists, is-deep, expensive to obtain,
*
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and of questionable quantity and quality. Certainly, it is inadequate
for such agricultural purposes as these applicants may contemplate
in conjunction with their home sites. This inadequacy is emphasized
by the factors of seepage and evaporation which are unusually heavy
due to the porous soil and the extreme heat. Whether it could be used
for human consumption is open to question, in view of the fact that a
well in Bouse supplies for railroad-locomotive purposes water which
is extremely harmful to both animal and vegetable life.
Upon a complete review of all the circumstances and facts. relating
-to this matter, the Department adheres to its conclusion that the
publicinterest is better served by the consummation of the Johns
exchanges than by the granting of the 5-acre-tract applications.
The motions for rehearing are denied.
C. GIRADmDAvIDsoN,

Acting Secretary.

WEST COAST EXPLORATION

A-24679
Scrip-Mineral

CO.

Decided Novemher 18, 1947
Lands.

Gerard scrip may not be located on mineral lands In California
'Scrip-Mineral
Leasing Act.
Gerard scrip may not be located on lands bearing minerals, which are subject
to leasing under the Mineral Leasing Act.

GeneralWithdrawal

Order-Mineral Leasing Act-Scrip
Grazing Act Classification.

Location-Taylor

Land under an outstanding mineral lease as of the time of the issuance of the
General Withdrawal Order of November 26, 1934, is covered by that order,
subject to the prior rights of such lessee, and, therefore, may not be disposed
,of on a subsequent scrip location until classified for such disposition.
MOTION FOR REHEARING

A sodium deposit of high-established value is situated on the

SWlSW1/4NEl/4 sec. 24, T. 11 N., R. 8 W., S. B. M., California.
To acquire this 10 acres, West Coast Exploration Co. filed Gerard scrip
issued under the act of February 10, 1855 (10 Stat. 849).1
'The statute provided as follows:
"*
* * Reese A. P. Gerard, William Gerard, and Rachel Blue, (formerly Rachel
'Gerard), the only children and heirs of Joseph Gerard, a messenger of the United States
to the Indians, who was killed in seventeen hundred and ninety-two, be, and they or
their heirs are hereby permitted to enter, each one of them severally, or his or their
heirs, one section of the public lands without the payment of any consideration for
said-three sections, being in full payment for the patriotic services of said Joseph Gerard,
and-in accordance with the spirit of, the inducements authorized by President washington to be held out tot such persons as would consent to carry a message from Fort
Washington, now Cincinnati, in seventeen hundred and ninetytwo, to- the bostile Indians
-of te thou Northwest Territory."
.V
.
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In a decision approved by Assistant Secretary Gardner on June 2,
1947, the Bureau of Land Management rejected the application, and
the Company has filed a motion for rehearing. The Bureau's decision
was based upon the ground that Gerard scrip is not applicable to
this tract because it is mineral land, and that disposition of the 10 acres
to the applicant with a reservation of the mineral rights to the United
States would be inconsistent with the provisions of the act of March 4,
1933 (47 Stat. 1570; 30 U. S. C. sec. 124).

In view of this, the

decision did not consider whether the land might otherwise be properly
classified for disposition on scrip application.
West Coast contends that its Gerard scrip may be located on mineral
lands and, consequently, that the act of March 4, 1933,is inapplicable
to this situation.
Under the act of February 10, 1855, svpra, Gerard scrip may be
located on "the public lands." But as used in that act, the term
"public lands" does not include mineral lands in California. 2 The
Supreme Court has held that an act granting sections 16 and 36 of
the public lands to the State of California without specific exclusion
therefrom of mineral lands, passed only 2 years prior to the Gerard
scrip act, was nevertheless intended to exclude from 'its operation
mineral lands. Ivanhoe Mining Co. v. Keystone Consolidated Mining
Co., 102 U. S. 167 (1880). The Court discussed extensively the act
there under consideration, as well as other statutes enacted during the
same period, reviewed the history of the settlement of California, the
discovery of mineral wealth in that area, and the statutes and practices
relating to the-survey of these lands. It was concluded that* * Congress,after keeping this matter in abeyance about sixteen years,
*
enacted in 1866 [14 Stat. 251] a complete system for the sale and other regulation
of its mineral lands, so totally different from that which governs other public
lands as to show that it. could never have been intended to submit them to the
ordinary laws for disposing of the territory of the United States. [102 U. S.
167, 174.3

The Court's reasoning and conclusions with respect to the statute
there under consideration are equally applicable with respect to the
question of whether Gerard scrip may be located upon mineral lands
in California. And the administrative practice has conformed to
this conclusion, as illustrated by the various precedents cited- in the
decision approved on June 2, 1947.
In its motion West Coast does not controvert the finding that the
land it seeks is mineral. It does contend, however, that the act of
March 4, 1933, is inapplicable because Gerard scrip may be located
upon mineral land. It continues by assuming, arguendo, that even
2The extent, if any, to 'which Gerard scrip may be applicable to mineral lands outside
the State of California is not kere a matter of concern.

948955-54-9
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i f the act does apply, the location of this scrip upon this particular
tract would not interfere with operations unddr the Federal leasing
laws. The act of March 4, 1933, permits selection of mineral lands
with a reservation to the United States of the minerals which are
subject, as are those on this tract, to the Mineral Leasing Act, provided that no land shall be subject to such selection "unless it shall
be determined by the Secretary of the Interior that such disposal
will not unreasonably interfere with operations" under the Mineral
Leasing Act.
In Caswe1 S. Neal, A-24147, April 9, 1946 (unreported), scrip was
filed on land already under mineral lease to a corporation 'which sought
surface ownership, it appeared, to enable it to protect its mining
operations and the necessary structures it had erected in connection
with the mining activities. The Department there said:

While it may be advantageous to the corporation to secure a fee title to these
lands, this advantage cannot hold sway over the interest of the public in
assuring that future mining operations on this tract will not be impeded by
adverse holders of the surface title. It is true that the buildings and structures of the corporation used in its mining operations at present occupy a substantial part of the lands sought * *
but it must:be remembered that
the corporation pursues its business upon these lands only by reason of a leaseThe granting of the application * * * would enable the passing to the corporation of a permanent interest in the lands which, so long as the corporation
might hold the lease, would not be adverse to such rights as it may possess
to the minerals on the land or interfere with its operations thereon. Should
a situation arise, however, whereby the lease of the minerals on these lands

xi

were granted to others than this particular corporation or its successorsin interest, the adverse situation referred to by the Geological Survey would be readily
apparent. In the interest of protecting future mining operations on this l'ani
from interference by possible adverse holders of the surface title, the applications * * * should be denied.

The same reasons are applicable to the present situation, especially
since West. Coast at the present time has no rights whatever in the
minerals here involved, and the probability of its being the successful
bidder at a future offering.of a lease of the land is purely speculative.
Utah Magnesiun Corporation, 59 I. D. 289 (1946).
West Coast also contends that the land is not subject to classification under section 7 of the Taylor Grazing Act (48 Stat. i27h' 49
Stat. 1976; 43 U. S. C. sec. 315f), because this 10 acres was 'under

a mineral lease at the time of the issuance of General Withdrawal
Order No. 6910 of November 26, 934, and the withdrawal order by
'its own terms was "subject to-existing valid rights."
Among other matters, section 7 provides that the lands withdrawn
by Executive Order 6910 of November.26, 1934, may be classified by

the Secretary as suitable for. disposition under outstanding scrip
rights 'and be opened, pursuant to such classification, to acquisition
under the appropriate land laws. Because the withdrawal order was
"subject to existing valid rights" and because at the time of the issu-
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ance of the withdrawal order this 10 acres was nder a mineral lease

which has since been terminated, West Coast contends that the land
was never withdrawn by Order 6910 and consequientlyis not subject
to classification under section 7. In the first place the mineral lease
then outstanding was not held by West Coast so that the rights, if
any, to be protected were not those of West Coast. In the second
place, the Department has consistently. held that the order does "cover
all lands which mightbecome vacant, unreserved, and unappropriated
during the life of the order."

Op. Sol.,- 5 I. D. 205, 207, 208 (1935).

Consequently, upon the termination of the outstanding mineral lease,
the order attached fully- to this 10 acres and brought them into the
orbit of section T.,
Since the land is rich in minerals subject to leasing under the
Mineral Leasing Act, supra, and since the Mineral Leasing Act provides an orderly scheme for the extraction of minerals under procedures which safeguard the public interest in the fruitful exploitation
of this natural wealth, it is not appropriate to classify this tract for
disposal under any land law which would enable one not the mineral
lessee to interfere with or impede the extraction of the minerals.
West Coast also states that it was entitled to a hearing before the
Bureau of Land Management. But no statute or regulation requires
that it have an oral hearing in connection with its application. Moreover, there is no substantial material issue of fact, for the assumption
of thef decision is that the surface owner would have the power to
interfere with and impede the extraction of minerals and any lease
issued hereafter. And this fact cannot reasonably be controverted.
Moreover, on this motion, West Coast has fully exercised its privilege
to present in writing all facts and arguments favorable to its position.
The motion for rehearing is denied.
OSCAR L. CHAPMAN,

Acting Secretary.
RECESS APPOINTMENT-NEXT

SESSION OF THE SENATE

Appointment of Dr. James Boyd as Director of the Bureau of Mines.
A "Recess of the Senate," during which the President. is authorized by the
Constitution to make appointments to positions requiring Senute confirmation, means any substantial period of time when no meetings are held by
the Senate and that body is not available to receive communications from
the President and to give its advice and consent with respect to nominations.
The Constitutional phrase "Vacancies that may happen during the Recess of
the Senate" means "vacancies that may happen to exist during the recess
of the Senate" and not "vacancies that may happen to occur during the
recess of the Senate."
TI'he "next Session" of the- Senate after a recess appointment has been made
*
by the President is the next occasion when the Senate reassembles for the
transaction of business.
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Nov rmB~26, 1947.

.-35011

To TE SECRETARY.
This responds to your oral request of this morning for an opinion
upon the question of when the present appointment of Dr. James
Boyd as Director of the Bureau of Mines is scheduled to expire, and
upon the related question of when a new nomination for the filling of
this position must be submitted by the President to the Senate.
The circumstances surrounding the appointment of Dr. Boyd as
Director of the Bureau of Mines, a position which is filled through
the process of a nomination by the President and confirmation by the
Senate (30 U. S. C. sec. 1), may be summarized as follows: The First
Session of the Eightieth Congress convened on January 3, 1947, and
regular meetings of the Senate were held thereafter until July 27, 1947.
On March 7, 1947,the President submitted to the Senate the nomination of Dr. Boyd to succeedDr. R. R. Sayers as Director of the Bureau
of Mines (93 Cong. Rec. 1807).

Dr. Sayers' resignation was subse-

quently effective on July 13, 1947,and the position of Director of the.
Bureau of Mines thereupon became vacant. No action upon Dr.
Boyd's nomination was taken by.the Senate prior to its adjournment
on July 27 in accordance with a resolution which provided that the
Congress should "stand adjourned until 12 o'clock meridian on Friday,
January 2, 1948," or until such earlier date as might be jointly determined by the President pro' tempore of the Senate, the Speaker
of the House of Representatives, the majority leader of the Senate,
and the majority leader of the House of Representatives (93 Cong.
Rec. 10400, 10407).

On August 26, 1947, the President, exercising-his

power to make recess appointments, appointed Dr. Boyd to be Director
of the Bureau of Mines "until the end of the next session of the Senate
of the United States and no longer." On November 17, 1947, the
Senate reassembled pursuant to the President's proclamation of
October 23, 1947, declaring that "an extraordinary occasion requires
the Congress of the United States to convene at the Capitol in the city
of Washington on Monday, the 17th day of November 1947 * *
(93 Cong. Rec. 10564.).

In connection with this case, consideration must be given to the
third clause of Section92 of Article II of the Constitution of the United
States, and also to Section 56 of Title 5 of the United States Code.
The provision of the Constitution mentioned in the, preceding para-

graph states thatThe President shall have Power to fill up all Vacancies that-may happen during
the Recess of the Senate, by granting Commissions which shall expire at the
End of their next Session.

Section 56 of Title 5 of the United States. Code provides thatNo money shall be paid from the Treasury, as salary, to any person appointed
during the recess of the Senate, to fill a vacancy in any existing office, if the
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vacancy existed While the Senate was in session and was by law required to be
filled by and with the advice and consent of the Senate, until such appointee
has been confirmed by the Senate. The provisions of this section shall not
apply * * * if, at the time of the termination of the session of the Senate,
a nomination for such office, other than the nomination of a person appointed
during the preceding recess of the Senate, was pending before the Senate for its
advice and consent - *
8:
Provided,
That a nomination to fill such

vacancy

*

8

*

shall be submitted to the Senate not later than forty days

after the commencement of the next succeeding session of the Senate.

It will be noted that the Congress did not adjourn sine die on
July 27, 1947, but instead adjourned to a day certain, unless the
principal officers of the two Houses (or the President) should notify
the members to reassemble at an earlier date. Consequently, from
the standpoint of the congressional system of numbering sessions, the
First Sessioh of the Eightieth Congress did not end on July 27, and
the proceedings which began on November 17 are regarded as a continuation of the First Session of that Congress.
It is necessary to decide, therefore, whether the period between the
adjournment of the Senate on July 27 and its reassembling on November 17 constituted a "Recess of the Senate," within the meaning of that
phrase as used in the third clause of Section 2 of Article II of the Constitution. 'In 1901,the Attorney General expressed the opinion that
the word "Recess," as used in the Constitutional provision under consideration, means the period between the final adjournment sine die of
Congress at the end of one numbered session and the beginning of the
next numbered session, and he accordingly held that a recess appointment could not properly be made under this provision of the Constitution during an adjournment of the Senate from December 19,
1901, until January 6, 1902, for the holiday season (23 Op. Atty.
Gen. 99). In a subsequent opinion, however, the Attorney General
held that an adjournment of the Senate from August 24, 1921, until
September 21, 1921,in-the course of a numbered session of Congress
constituted a "Recess of the Senate" during which the President might
make recess appointments to vacant positions requiring Senate confirmation. The Attorney General in this instance expressed the view
that any absence of the Senate for a substantial period of time "so
that it cannot receive communications from the President or participate as a body in making appointments" constitutes a recess' from
the standpoint of the President's power under the Constitution to
make recess appointments. He went on to say that "the President
is necessarily vested with a large, although not unlimited, discretion
to determine when there is a real and genuine recess making it impossible for him to receive the advice and consent of the Senate."
(33 Op. Atty. Gen. 20, 25.)
The later view of the Attorney General appears to be the proper
one, because otherwise the Congress, by carefully wording an adjourn-
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ment resolution so as virtually to eliminate any lapse of time between
the official end of one numbered session of Congress and the official
beginning of the next numbered session in a situation where it is expected that the two Houses actually will not hold any meetings over a
period of several months, could prevent the effective exercise by the
President of his Constitutional power to make recess appointments.
I conclude, therefore, that the absence of the Senate from July 27
until November 17, 1947, constituted a "Recess of the Senate," within
the meaning of this phrase as used in the third clause of Section 2,
Article II, of the Constitution.
Another problem that arises is whether the vacancy in the position
of Director of the Bureau of Mines, which occurred on July 13, 1947,
and prior to the adjournment of the Senate for the extended period
previously mentioned, falls within the category of "Vacancies that
may happen during the Recess of the Senate." This Constitutional
phrase has been construed to mean "vacancies that may happen to ewist
during the recess of the Senate" and not "vacancies that may happen
to occur during the recess of the Senate." (1 Op. Atty. Gen. 631.)
Consequently, the vacancy in the position of Director of the Bureau
of Mines is one that "happened" during the recess of the Senate, in
the Constitutional sense, although it occurred prior to the beginning
of the recess.
We turn now to a consideration of the meaning of the word "Session," as used in the Constitutional provision which indicates that
recess appointments expire at the end of. the "next Session" of the
Senate, and as used in the statutory provision which requires that a
nomination for a position theretofore filled by a recess appointment
must be submitted-to the Senate not later than 40 days after the commencement of the "next succeeding session of the Senate." IfI as we
have previously concluded, a recess of the Senate is any substantial
period of time during which the Senate holds no meetings and, consequently, is not available to receive communications from the President and to give advice and consent with respect to nominations, it
follows, I believe, that the "next Session" or the "next ucceeding session of the Senate" following a recess is .the next occasion when the
Senate has reassembledfor the transaction of business and is available
to receive communications from the President and to give its advice
and consent with respect to nominations. In other words, if the word
"recess," as used in the Constitutional and statutory provisions under
consideration, does not necessarily mean the period that intervenes
between numbered sessions of Congress, then the phrases "next Session" and "next succeeding session of the Senate," as used in such
provisions, do not necessarily refer to the next numbered session of
Congress.

(But see Gould v. United States, 19 Ct. Cl. 593 (1884).)

It is my opinion, therefore, that the proceedings of the Senate which.
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began on November 17 constitute, with respect to Dr. Boyd's recess
appointment as Director of the Bureau of Mines, the next session of
the Senate within the meaning. of the third clause of Section 2, Article
II, of the Constitution, and within the meaning of Section 56 of
Title 5, United States Code. Accordingly, I believe that Dr. Boyd's
present appointment as Director of the Bureau of Mines will expire
at the time when the regular meetings of the Senate which began on
November 17 come to an end and the next recess of the Senate begins;
and that the President must submit a nomination regarding this position to the Senate not later than 40 days after November 17.

MASTNG. Wnirrr,
Solicitor.
JACK A. MEDD

A-23951

Decided December 26, 1947

Private Exchange-Public Water Reserve-Grazing Leases-Unlawful
Enclosure-Ownershipof Water on Public Domain.
An application for a private exchange under section 8 (b) of the Taylor
Grazing Act is properly; rejected as not being in the public interest where
the selected land is in a public water reserve and contains a spring which
is valuable to the public and is necessary for proper use of the adjoining
Federal range.
Under section 10 of the Stock-Raising Homestead Act, a public water reserve
must be kept open: to public use. Any enclosure of a public water reserve
is a violation of the Unlawful Inclosures Act and, if accomplished by the
holder of a grazing lease on the surrounding Federal range by an enclosure
of the leased land, is also a violation of the terms of the grazing lease.
A grazing lease will not be granted for land in a public water reserve where
the land in the reserve is rocky and of little use for grazing. and it is obvious that the lease is sought solely for the purpose of gaining control

over the water in the reserve.
,Section 10 of the Stock-Raising Homestead Act authorizes the, reservation not
only of public land containing water holes and springs but of the unappropriated water in the springs and water holes. Consequently, where a
water reserve has been created, the nonnavigable water thereon which was
unappropriated at the time when the reserve was created is not subject to
appropriation under State water laws, and any permit issued by a State
for the appropriation of such waters is ineffective.
*The Department of the Interior adheres to the position taken by the executive branch of the Government in the Case of Nebraska v. Wyomving concerning the question of the ownership and control of the unappropriated nonnavigable waters on the public domain.
APPEAL FROM THE GENERAL LAND OFFICE

Jack Medd, of Skull Valley, Yavapai County,.Arizona, has appealed
from aAffcisionby the Commissioner of the General Land Officemade
ffective July 16, 1946, the General Land Office and the Grazing Service were abolished
and their functions were transferred to the Bureau of Land Management, by Reorganization Plan No. 3 of 1946 (11 F. R. 7875, 7876; 7776).
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on May 5, 1944,in Phoenix 080448,an application by Zack.and Pearl
Kelley of Congress,Arizona, for an exchange of certain Arizona lands.
The Commissioner granted Medd's petition that he be substituted for
the Kelleys as the party in interest but held the application for rejection and denied the petition for restoration of the selected lands
from Public Water Reserve No. 107 as being an attempt to secure
control of the water and exclude the public from the use of it.
The case record is involved. Pertinent facts are as follows: The
Kelleys on January 8, 1942,filed a private exchange application under
section 8 (b) of the Taylor Grazing Act of June 28, 1934 (48 Stat.
1269), .as amended by the act of June 26, 1936 (49 Stat. 1976; 43
U. S. C. sec. 315g), offering as base NE/4SW1/4 sec. 20, T. 27 N., R.

20 W., G. & S. R. M., Arizona, in Arizona Grazing District No. 2.
In exchange therefor they selected land outside a grazing district, a
40-acre tract described as T. 10 N., R. 5 W., G. & S. R. M., Arizona, sec.

24, NE 45E,/4.
S/
This selected land is in Yavapai County, Arizona,
about 6 miles east of Congress Junction and 3 miles north of the
mining town of Stanton, in a district in the Weaver Mountains which
has been the scene of considerable placer mining and in which miners
and prospectors are still active. The tract is traversed from northeast-to southwest by Antelope Creek, an intermittent stream tributary
to the Hassayampa, which flows into the Gila about 50 miles southwest
of Phoenix and by way of the Gila joins the Colorado at Yuma. The
tract contains a spring known as Walnut Spring, and is part of Public
Water Reserve No.

107.2

The record also shows that 2 years after the Kelleys made this appli2 Interpretation No. 160 of April 8, 1932, defined the SEI1 of sec. 24 as withdrawn from
entry by the Executive order of April 17, 1926, and as reserved fr public use as part of
Public Water Reserve 'No. 107. Later in 1932, this quarter section was reinvestigated.
The field report of November 7, 1932, stated that one of the forties, namely, the NW1 4SE14
see. 24, was "devoid of water, its southeast corner merely touching the bank of. Antelope
Creek." Accordingly, upon the advice of the Geological Survey, Interpretation No. 180
of March 16, 1933, revoked that part of Interpretation No. 160 which affected the
NW'4SEy4 see. 24.
In consequence of Interpretation No. 180, the public water reserve in see. 24 has from
March 16, 1933, to date comprised only 120 acres, the NE1/4 SEY4, the SE'/4 SE1/ 4, and
the SWy 4SE14, instead of the 160 acres originally withdrawn. It was the exclusion of
the fourth forty, NW'/4 SE'/4, from the reserve because it contained no water which made
it possible for that subdivision 2 years later, on June 6, 1935, to be included in the homestead entry of Manuel Van Cleve, Phoenix 069420, later sold by Van Cleve to Pearl Eelley
and by her to Jack A. Medd, appellant herein.
For additional details as to both the water and the mineral claims on SE! 4 sec. 24,
see Phoenix 069420, the Manuel Van Cleve stock-raising application (January 3, 131).
This was in conflict with the mining claims of W. H. Spangle and. G. R. Neil, namely the
Antelope and Rich Gulch placer, and two lode claims, the Evening Star and the Ironclad.
A third lode claim, the Laura Ella, was located on the SW'/4 SE1A subsequently to Van
Cleve's application (January 3, 1931).
See field report of June 27, 1942, in the Kelley-Medd file, Phoenix 080448, for statement
that on June 10, 1940, G.
Neill located a lode claim, The Cardinal, on the NEY4SE14,
sec. 24.
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cation, Jack A. Medd, on January 6, 1944,filed with the United States
land officein Phoenix a petition for substitution of himself for the
Kelleys as party applicant in 080448 and with it a formal consent by
the Kelleys to such substitution. As reasons, Medd set forth that the
Kelleys had sold him their ranch property of 200 acres (NEI/A
NW1/4 SE1/4sec. 24) adjacent to the forty here selected (NE1/4SE1/
4
sec. 24), and that by special warranty deed, executed on November 30,
1943, and recorded on December 22, 1943, they had also conveyed to

him the base land offered herein.
Medd also filed a general warranty deed and relinquishment of the
base to the United States and a continuation of the abstract of title
thereof not to the date of Medd's application but only to February 26,
1943. Further, on January 14, 1944, Medd filed with the General
Land Officea copy of the State's assignment to him of Water Appropriation Permit No. A-1667 granted in pursuance of application
A-2501 by Zack Kelley. This copy bore a typewritten endorsement
reading All rights uinder this permit are assigned to Jack A. Medd.
'Approved December 22, 1943. (s) 0. C. Williams, State Land Commissioner." Attached was the Commissioner's certificate under seal
that the copy of the permit was correct.
The record further shows that besides these properties Medd had
also acquired all the other Kelley interests in the immediate neighborhood of the public water reserve in sec. 24. These holdings consisted of certain grazing leases and the stock-raising; homestead of
Zack Kelley in sec. 20 in the range to the east.3 They were all mentioned in the Kelley papers and afforded the basis for the Kelley petition. The Kelley statements concerning them, having been allowed to
stand without alteration upon Medd's substitution, make an integral
part of this case.
Among the papers filed with the Kelleys' exchange application was
an affidavit of December 27, 1941, petitioning for restoration to the
public domain not merely of the selected tract but of all three forties
in sec. 24 then remaining within Public Water Reserve No. 107 under
Interpretation No. 160.4 The Kelleys stated that at their request
the State of Arizona had, on September 3, 1941, included SE'/,SE/,
and SWl/4SEI/4 sec. 24 in a State exchange application, Phoenix
080231,in order that the Kelleys might eventually lease this land from
3 T. 10 N., R. 4 W., G. & S. R. M., Arizona. Phoenix 070747, first stock-raising holmestead entry, allowed September 29, 1931, was relinquished May 1, 1932. Phoenix 076302,
second stock-raising homestead on unsurveyed land, claimed to have been settled on May
20, 1932; application filed August 3, 1940; entry allowed October 28, 1940; final certificate January 2, 1941; Patent No. 1111360 issued May 19, 141.
4 See footnote 2, supra.
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the State for grazing. The record attests the State's cooperation in
this matter. On January 8, 1942,the day when the Kelleys filed their
private exchange application, the Arizona Land Commissioner advised
the register at Phoenix that the;Kelleys' petition for restoration of
the lands in the water reserve was. being filed for te State as well as
for the Kelleys personally; that the State, having found that its 80acre selection in sec. 24 was, within the water reserve, desired its
restoration; that it was, therefore, transmitting a certified copy of the
Kelley request for restoration of the whole reserve and was asking that
said petition have due consideration in connection with the State's
application, as well as with that of the Kelleys.'
This petition, seeking as it does the restoration of the whole reserve, gives considerable information concerning the Kelleys' holdings
in the area and the relation of these to the reserve. According to its
statements, the Kelley control, now that of Medd, extends to about
8,200acres which completely surround the public water reserve. This
block comprises 840 acres of owned land, ,200 acres of United States
land in grazing leases under section 1 of the Taylor Grazing Act,
and 160 acres of State-owned land under lease from the State. Further, this block of 8,200 acres is completely enclosed. On the north
and east there is a. high rim rock, forming a natural fence, and on the
south and west there are fences of 4 and 7 wires which tie to the rim
rock. Hence, the Kelley-Medd papers say, "this entire block is now
in the[ir] exclusive use and occupancy." Further, the entire water
reserve "has now. become isolated as, to use by any other livestock
operator in this locality," its, waters being "available to them [the
Kelleys] only."
With further reference to the water reserve, which thus seems to
have been made an enclave within the Kelley-Medd domain, petitioners
declare that its three forties are rough and rocky, with little vegetation, and' are therefore of little value as a grazing unit. They also
say that the tracts are traversed by a "dry wash" and about this wash

that-

Cutting through at approximately right angles to the bed of the wash are intrusive rocks or dykes which form natural dams to the underground waters of the
wash, bringing the waters to surface at two points, one on the NE1/4 SE/4 and
the other on the SW/4SEY1 said Section 24, and forming surface springs, the
seep from which flows on down the bed of the wash and eventually sinks into
Departmental records show that these exchange applications by the Kelleys and the
State had been preceded by an unsuccessful effort by the Kelleys to gain control of all
the lands in the water reserve by means of a grazing lease from the United States. In
Phoenix 078931, filed October 5, 1938,:Pearl Kelley had applied to lease an area of 1,720
acres which included this reserve. On February 7, 939, the General Land Office rejected
the application as to the 120 acres in sec. 24 on the ground that they were in Public Water
Reserve No. 107 and therefore were not subject to lease. Mrs. Kelley took no appeal but
later adopted a different method for acquiring the desired control, namely, the making of
the two exchange applications, the one by the State, the other by her husband and herself.
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the sands, and in wet times this water flows onto lands leased by your petitioners under Section 15 of the Taylor Act.

These waters, petitioners say*a *

*

are soft and good for domestic use, and- it is for this particular

reason that the title to the NE 4SE'/4 and the water is desired by your petitioners.

Water otherwise available to them for domestic use, they say, comes
from a highly alkaline well on the NW1/4 SE1/4 . of sec. 24,. where since
1937 they have maintained their ranch headquarters. 6
The record further shows that on August 21, 1941,Zack Kelley filed
with the Arizona Water Commissioner two applications (A-2500
and A-2501) for permits to appropriate water from Antelope Creek
in the water reserve. Both applications were approved on October
10, 1941. Permit A-1666 allowed Kelley to appropriate 2,000 gallons
per day for stock-watering purposes from Bluff Spring in the
SW1/4 SE/4 of sec. 24, the water to be used on that same tract in the
reserve. Permit A7-1G67allowed him to appropriate 2,500 gallons
per day for domestic use and 50 gallons per day for stock watering
from Walnut Spring in the NE/4SE1/4 of sec. 24, both those uses
to be at the ranch headquarters in the NW1/4SE1/4of sec. 24.
The permits provided that the construction of the diversion and
other works should be begun before October 10, 1942. It appears,
however, that the works were not only begun but were practically completed in about 2 months after issuance of the permits and before
December 27, 1941,for the petition for restoration sworn to on December 27, 1941, states that the diversion works under both permits had
already been installed. About permit A-1666 for Bluff Spring located on land selected by the State in its exchange application, the
petition said:
* * * Under this permit a concrete box 3 feet by 3 feet by 2 feet has
\;
been installed and the water piped from this diversion box to a concrete trough
18 feet by 2 feet by 1 foot, at a cost of $150. [Italics supplied.]

About permit A-1667 for Walnut Spring in the Kelley selection, the
petition said-:
* *; * Under this permit a cement dam has been constructed on top of the
dyke 40 feet long, 4 feet high and 18 inches thick and is dug out on the north
end to a depth of 4 feet to bed rock at a cost of approximately $450. At this
time [December 27, 1941] the pipe connection has not yet been made to convey
the water to the house for domestic use as it is very difficult under present
conditions to secure the pipe but just as soon as it can be purchased this installation will be made. [Italics supplied.]
OThis forty is that which was excluded from the public water reserve and later became
part of the 200-acre homestead patented to Manuel van Cleve on June 6, 1935, Phoenix
069420, and sold to Mrs. Kelley in 1937. See footnote 2, supra.
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Mr. Medd's papers show that long before the Kelleys sold their interests to Medd the difficulties of obtaining materials had been overcome
and the water had been piped to the Kelley ranch. houses.
Having made these showings concerning their water rights, the
Kelleys then prayed that Interpretation No. 160 of Public Water
Reserve No. 107 be revoked and that NEl/4SEl/4, S/2SE1/4 sec. 24,
T. 10 N., R. 5 W., G. & S. R. M., Arizona, be restored therefrom.
They

asserted that they and their predecessors in interest had used this tract
of 120 acres and utilized the waters thereon for 15 years or more;
that they were the only ones who could possibly use the slight quantity
of water flowing thereon or who would keep these watering places in
usable condition since there wre no other parties who could use the
waters or who could have ingress or egress to or fron said tracts or
an interest in maintaining the watering places. For this reason, they
urged, these tracts should be restored from the reserve "so that title
may pass from the United States and your petitioners be protected in
their investgnent." Especially should the restoration be made since
petitioners have for several years either leased or owned all the surrounding lands, and the purpose for which said tracts were set aside
no longer exists. [Italics supplied.]
On these several papers the Commissioner of the General Land
Officeacted adversely. In his decision of May 5, 1944,he stated that
the "dry wash" referred to is the bed of Antelope Creek, which contains water along its course for 9 months or more during the year.
Further, he observed that in the vicinity there are many miners and
prospectors who with their horses, burros, or other animals, have a
right to use the water in this public water reserve, and that the
exchange application appeared to be an attempt to secure control
of the water and exclude the public from the use of it. Accordingly,
he denied the petition for restoration of the NE1/4SE1/4sec. 24 and
held the Kelley-Medd exchange application for rejection.
As to the State's interest in the Kelley petition and its prayer for
restoration of the tracts sought by the State for the ultimate benefit
of the Kelleys, the Commissioner appears to have found it unnecessary to comment. For on June 15, 1942,the State had withdrawn its
selection of these tracts from its exchange application, Phoenix
080231. However, certain facts connected with the State's action
are not without bearing on the instant case.
It appears that on January 5, 1942, the Commissioner had found
the State's application defective and had called for affidavits as to
springs and water holes and as to possible claims under the mining
laws. 'A water affidavit was then made on January 22, 1942,by Zack
Keiley and J. D. Taylor. This stated that the land; contained* * * a spring the waters of which have been duly appropriated under
the laws of the State of Arizona, and permit No. A-2500 issued therefor to one

83]

a

JACK A. MEDD
December 26, 1947

of your affiants, Zack Kelley, and te
.[Italics

supplied.]

said sing

89
is not used by the public

This affidavit was accepted by the Commissioner.

A mineral affidavit, also made on January 22, 1942, but by Zack
Kelley alone, was in chief part as follows:
Zack Kelley * * * says that * *
part of said land is claimed
under the mining laws but the land in itself is non-mineral in character and the
mining claim, in the opinion of affiant, was located thereon purely to cover
the spring thereon, the waters of which have been duly appropriated by your
afflant under the laws of the State of Arizona,; and permit No. A-2500, to appropriate the waters of said spring has been issued to your anant.

This affidavit the Commissioner found defective since it did not state
whether the land was being occupied: or worked under the United
States mining laws. He therefore called upon the State to supply
'this information in accordance with 43 CFR 147.7,stating that if the
tract was actually occupied or worked for minerals when the selection
was filed on September 3, 1941, it was not subject to selection. Roos v.
al., 54 I. D. 47 (1932); Ainsworth Copper Co. v. Be, 53
I. D. 382 (1931).

Altman

The State' asked for tilme to make further examination of the land
and received an extension until July 1, 1942. However, it submitted
no additional evidence. Instead, on June 15, 1942, it asked leave to
withdraw the selection from its application. The leave was granted
and the State's application for the 80-acres in the reserve was finally
rejected on July 16, 1942. There is nothing in the record to indicate
why the State pursued this course, but it is not to be overlooked that
it may have found the lode claim being worked and may have concluded for this or other reasons that it was vain to press its choice.
On July 24, 1944, Medd filed an appeal from the Commissioner's
decision in his case, asking for its reversal and for issuance of patent
to the selected tract. He says that the decision correctly stated the
facts in the case, but his specifications of error, 11 in all, in effect deny
most of what he acknowledges to have been correctly stated. His
points, although not very systematically or clearly presented, are
perhaps meant to be as follows:
The Commissioner should have held-V
1. That the-selected tract is not within the purview of the Executive
order of April 17, 1926, and is not included in Public Water Reserve
No. 107 but is unreserved public domain subject to patent.
2. That this application does not attempt to gain control of the
water and exclude the public from its use, for the land and the water
Presumably this was "The Cardinal," a lode claim located June 10, 1940, by G. S.
Neill, according to field report in this case, Phoenix 080448.
f. G. R. Neil, mineral
claimant, footnote 2.

90

DECISIONS

OF THEE DEPARTMENT

OF TE

INTERIOR

[60 I. D.

are not so situated as to serve a public purpose, being within the exclusive range of appellant.
3. That although throughout Arizona as in other Western States
there are roving miners, prospectors, and itinerants, and also animals
such as wild burros and horses roaming at large, there are no miners
or prospectors in this vicinity with burros or other animals, and that
the Government cannot find any such persons with their animals traversing any part of appellant's small range and attempting to interfere with his water and water rights.
4. That by refusing to patent the lands on which these waters are
situate the United States indirectly and unlawfully interferes with
the State's unlimited right to dispose of these nonnavigable waters
and also prevents appellant from protecting against contamination
and pollution the waters which the State has given him the legal
right to apply to the domestic purposes of 10 persons on his adjacent
ranch and to the watering there of some stock.
In his argument on these points, Medd, first, repeats the facts set
out in the petition for restoration. He describes the extent of the
Kelley-Medd holdings in this area; their "complete" enclosure of
the reserve; Medd's water rights in the "dry wash" of Antelope Creek;
his need for the soft waters of Walnut Spring for domestic use by 10
members of two families at his adjacent ranch headquarters; and his
need for title to the land (1) to enable him to protect his investment
in the diversion works, and (2), in the interest of the health of his
family and employees, to safeguard the spring waters from conX
tamination and pollution.
Second, appellant says that the NW1/4SEl/4 sec. 24 was restored
from the water reserve in order that it might be included in the entry
of Manuel Van Cleve,8 the Department specifically holding that the
Executive order of April 17, 1926,did not apply to it. He asserts that
the circumstances in this case are no different, and that the Department should not show discrimination by refusing to restore and patent
this tract as it did the other.
Third, appellant contends that the water in question is owned by
the State of Arizona that appellant and his predecessor. in interest
had a right to appropriate it; that under Revised Statutes, secs. 2339
and 2340,their right vested and is fully protected; but that by refusing
to patent to appellant the land containing the water the United States
is illegally, arbitrarily, and unjustifiably preventing appellant from
doing the very thing which State law entitles him to do, namely,
enjoy the beneficial use of this water and protect it from pollution.
Fourth, in the Commissioner's point that Medd seems to be seeking "to secure control of-the water and exclude the public from use
8'Footnote2, supra.
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of it," appellant finds a claim by the United States that it.owns waters
which belong to Arizona and that it can prevent the use of waters
l]egally appropriated by refusing to patent the land containing them.
This appellant finds capricious and ridiculous, opposed to the decisions of the Department, the Supreme Court and the State courts
alike.
He says that a State permit and water-right certificate giving
appellant exclusive use, occupancy, and possession of this waters
necessarily excludes the public from the use of it and that that is
the purpose of the appropriation. He adds that his appropriation
does not cover all the waters of the creek and that the public may
therefore appropriate and use the water for miles up and down the
creek; further, that if appellant fails to apply his whole appropriation to a beneficial use, the public may use the unapplied portion.
All these matters, he says, are governed by the laws of Arizona and
with them the United States has no concern. According to Edwards
et a. v. Sawqyer, 54 1. D. 144 (1933), "The Department has repeatedly

decided that it is without jurisdiction to determine the question as
to the right to water, that being a matter solely within- the province
of the State courts." On this ground alone,; he says, this arbitrary
decision should be set aside.

Fifth, appellant quotes from decisions and statutes numerous passages to which he refers as sustaining his contentions. Some of
these extracts correctly state several elements of the appropriation
doctrine and require no comment here. The rest are irrelevant, being
drawn from cases with distinguishing features the significance of
which appellant has overlooked. Hence, the brief in all its parts
not only affords appellant no support for his position but misconceives the basic principles governing State and Federal rights to
water on lands of the United States and therefore misinterprets the
determining facts.
Concerning the specifications of error assigned, there is no ground
for the first point, namely, that the selected tract is not in the public
water reserve and is therefore unreserved land, subject to patent.
Nor does any reason appear why if this contention were valid appellant should have filed a petition for the restoration of the tract from
the public water reserve or why facts admitted and used in the petition
'should be denied in any part of the appeal.
The facts are that on April 17, 1926, the President created Public
Water Reserve No. 107 by an order of withdrawal worded as follows:
'Under and pursuant to the provisions of the act of ongress approved June
25, 1910 (36 Stat. 847), entitled "An act to authorize the President of the
P Otler parts of a rather confused argument indicate that appellant here means a
pernit for the exclusive use not "of this water" but of a ertain amount of this water.
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United States to make withdrawals ef public lands in certain cases," as amended
by act of Congress approved August 24, 1912 (37 Stat., 497), it is hereby ordered
that every smallest legal subdivision of the public land surveys which is vacant
unappropriated unreserved public land and contains a spring or water hole,
and all land within one quarter of a mile of every spring or water hole located
on unsurveyed public land be, and the same is hereby, withdrawn from settlement, location, sale, or entry, and reserved for public use in accordance with
the provisions of See. 10 of the act of December 29, 1916 (39 Stat., 862), and in
aid of pending legislation.

The applicable part of section 10 of the act of December 29, 1916

*

(39 Stat. 862, 865; 43 U. S. C. sec. 300), provides:
That lands containing water holes or other bodies of water needed or used
by the public for watering purposes shall not be designated under this Act but
may be reserved under the provisions of the Act of June twenty-fifth, nineteen
hundred and ten, and such lands heretofore or hereafter reserved shall, while
so reserved, be kept and held open to the public use for such purposes under
such general rules and regulations as the Secretary of the Interior may

prescribe:

*

Subsequently, by Interpretation: No. 160 of April 8, 1932,the withdrawal was ordered to be construed as in part describing the whole
of SE1/4 of sec. 24,, this being traversed from northeast to southwest
by Antelope Creek and containing two springs, Walnut Spring in
NE/4SE1/ 4 and Bluff Spring in STlAXSE/4. A later Interpretation,
No. 180, of March 16, 1933,ordered the withdrawal modified by elimination from it of NW1/4 SE/4 sec. 24, that forty having been found
to be "devoid of water, its southeast corner merely touching the bank
of Antelope Creek."10
At no other time has there been any change in the withdrawal;;
affecting the SEL/4 of sec. 24. Accordingly, the three other forties of
this quarter section, namely, NEI/4SE/4 containing Walnut Spring,
SW1/4 E1/4 containing Bluff Spring, and SEl/4 8E/ 4 , not containing
a spring but crossed by the creek bed, all continue to be part of Public
Water Reserve No. 107 and are deemed in law to have been withdrawn
on April 17, 1926, the date of the Executive withdrawal order. All
three:tracts therefore are reserved lands. None of themis public and
none is open to disposal.
Nor in refusing to restore this tract from the reserve and to patent
it to appellant was the Commissioner "discriminating" against him,
as his argument implies." :Appellant asserts that the circumstances
here are no different from those obtaining in the Manuel Van Cleve
case where, in order that the NWl/ 4 SE1/4 see. 24 nght be patented to

Van Cleve,the Department specificallyheld that that tract was not
affected by the Executive order of April 17, 1926, and was not in the

reserve.:
eSpra,
footnote 2.
I Supra, p. 90.
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This assertion is far from correct and. further seems not to distinguish between purpose and result. It was scarcely for the purpose of
patenting the tract to Van Cleve but rather in consequence of finding
it devoid of water that the Department held the NW1/4 SEI/4 to be unsuitable for inclusion in a water reserve and therefore to be unaffected.
by the withdrawal order. It was also as a result of finding the tract.
to be unwatered, unwithdrawn, and unreserved that the Department
found it to be public and subject to entry by any qualified applicant,.
such as Van Cleve.

There are no like circumstances in the Medd ase. The tract which
Medd wishes to patent is not devoid of water. It has a spring which
departmental records show to have been used by the public for watering purposes for many years and which Medd, according to. all his:
papers and arguments, now particularly desires to have.12 It is because of this spring that the tract was suitable for inclusion in Public
Water Reserve No. 107 and was withdrawn therefor in 1926; and it
is because of this spring that this forty cannot be restored from the
reserve as was the waterless forty ultimately patented to Van Cleve
and now owned by Medd. The two tracts can be contrasted but not
compared. The facts in the two cases are entirely different. Patently,- the implied charge of Government "discrimination" against
Medd is baseless.
The second specification of error 13 is specious in arguing, first, that
because the tract and the spring are "within the exclusive range of'
appellant," they are not so situated as to serve a public purpose, and,,
second, that because their situation within his "exclusive" range makes:
it impossible f or them to serve a public purpose, the application for restoration and patent is not an attempt to control the water and ex--

cude the public.
In the first place, it is not the situation of the tract and the spring
which prevents their serving a public purpose. For the reserve is not.
"within the exclusive range of appellant," and there is no such legal
barrier to public access to its waters as appellant's phraseology suggests. It is true that. only appellant may graze cattle on the block
of 8,200 acres of range which he says completely encloses and isolates
the reserve. But it is also true that on 7,200 acres of this range appellant, instead of having any such authority to prevent entrance by
outsiders as his use of the term 'exclusive," would seem to import, has
on the contrary a specific duty to admit and give passage to a varied
public. For these 7,200 acres in fact belong not to Medd but to the
United States and are at present under Medd's control only by virtue
of short-term Federal grazing leases which are subject- to existing
Supra, pp. 86, 87, 88, 90.
lSupra, pp. 89-90.
948955-54
10
1
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valid rights and which expressly stipulate not only for the admission
of various types of outsiders to the leasehold for lawful purposes but
also for no hindrance of travelers on commonly used public roads and
trails.
The grazing-lease contract specifies as persons entitled to access
not only authorized representatives of the Department and other Federal agents, including game wardens, but also all persons having
rights-of-way or holding other Government permits, such as permits
to use and dispose of timber on the premises, or to prospect, locate, develop, mine, enter, lease or patent the mineral resources of the leased
area. The grazing-lease contract also expressly provides as to roads
or trails commonly used for public travel that the lessee shall not enclose them in such a manner as to interfere with the traveling of persons who do not molest grazing animals. Moreover, although the contract permits the lessee to fence the land or any part thereof, it requires that any fence constructed be such as to permit ingress and
egress for miners, prospectors for minerals, and other persons entitled
to enter the leasehold for lawful purposes.
As a grazing lessee Medd, therefore, is under an express obligation
to admit to his 7,200-acre leasehold a. considerable potential public.
Further, this obligation does not depend upon or vary with the number of the persons who may assert the rights described. Nor does it
cease in the event that few or none assert or attempt to assert such
rights. Instead, it continues throughout the life of the lease ;and
nonobservance of it may result in Government action under the cancellation clause of the lease.
Further in this connection, it is to be remembered that only on
the north boundary and on the north half. of the west line does patented land 14 adjoin the reserve and bar access thereto. On its east
and south sides and on the south half of its west line the reserve is immediately adjoined by the Government's owvnlands, the 7,200 acres
in Medd's Federal grazing leases. These United States lands, therefore, afford direct physical access to the reserved springs from. all
points in the miles of range which they comprise.
Moreover; the fact: of their leasing interposes no legal obstacle to
passage over them by such of the public as may need to water at the
reserve,: not merely the special pernittees specified in the lease but
whatever general public may be moving along the roads and trails
commonly used for public travel, some of which may still lead to the
reserve. For the grazing-lease stipulations described above 15themselves expressly ensure to that public free movement over the leasehold, together with ingress and egress.
14The Manuel Van Cleve homestead, now owned by Medd.
"5Sura, pp. 93-94.
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In addition, there is no question as to the availability of the reserved
springs for public use for they are still reserved, and the Stock-Raising
Homestead Act requires that water reserves wkile so reserved be held
and kept open to the public use for watering purposes. It is clear,
therefore, that there is no validity in Medd's assertion that the situation of the reserve makes it impossible for it to serve a public purpose.
'There may not be much public in the surrounding area, but whatever
public there is or may be has an:undoubted right to water in this reserve
and to reach the reserve by way of the lands leased to Medd.
Appellant's second argument is in effectthat, because of the situation
of the springs within his exclusive range and the resultant fact that
there is now no public to use them, his application to patent the reserve is not an attempt to control the water and exclude the public.
The argiment is specious. This application for patent is by its very
nature an attempt to acquire de jure control of the Walnut Spring
tract and legal authority to exclude the general public from it, and if
it is not an attempt at de facto control and exclusion that is only
because such control and exclusion are being effectuated by other
means.
That such is the case, appellant's papers, both the petition for restoration-and the brief on appeal, are at some pains to establish. They
state (1) that the entire block of land surrounding the reserve is completely enclosed and is in the exclusive use.and occupancy of appellant; (2) that the reserve is isolated as to use by any other livestock
operator in this locality; (3) that the waters of the reserve are available to appellant only; (4) that appellant is the only party that can
possibly use. the waters thereon.; (5) that there are no other parties
to use the waters; (6) that there are no other parties who could have
"ingress or egress to said tracts"; (7) that the purpose for which the
reserve was created no longer exists; and (8) that all this results not
merely because the reserve is completely surrounded by appellant's
exclusive range of 8,200acres but because that entire range has itself
been "completely enclosed" by the high rim rock which forms a natural
fence on certain sides of the blockiand by complementing barbed-wire
*fences which tie to that rim rock.l6
'As to the enclosure here described, if the representations are true and
if Medd's methods of fencing have accomplished such "complete" enclosure of the range as he alleges with resultant exclusion of the
public, it can only follow that he has violated the stipulations of his
grazing lease set forth above 17 and made the lease subject to cancellation; secondly, if by his acts in "completely enclosing" his range appellant has- likewise enclosed the lands in the reserve, preventing or
S pra,p. 8.
7 Supra, p. 94.
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obstructing public access thereto or free passage thereover, he would!
-seemto have made an unlawful enclosure of the lands in the reserve.
without color of title thereto and to have rendered himself liable to
proceedings, civil or criminal, under the Unlawful Inclosures Act of
February 25, 1885 (23 Stat. 321), as amended by the act of March 10,
1908 (35 Stat. 40; 43 U. S. C. secs. 1061-:1066).

Whether this is so

depends on the answers to questions of fact and requires careful in-vestigation by the Commissioner to determine what proceedings if
any, should be taken.
Thirdly, if appellant has so effectually enclosed his range that only'
he and his ranch family can possibly use the reserved waters and no,
other parties could have ingress to the tract containing them, there
would seem to be no basis for appellant's concern about contamination
of the waters and for his claim that only by possessing title to the tract
can' he prevent pollution of the spring, safeguard the health of his
family, 'and protect his investment in the diversion works.'s Obviously, if there is no public to have ingress to the spring, there is no,
public to pollute or do damage.
Appellant urges that since there is no one but himself, his family
and his ranch set-up to use this public water reserve, the purpose for
which it. was created no longer exists. This argument overlooks several important considerations. The legislative history of section 10
of the Stock-Raising Homestead Act 9 shows that the purpose of the
Congress in authorizing these reserves was* * * to withdraw from entry and hold open for the general use of the
public, important water holes, springs, and other bodies of water that are necessary for large surrounding tracts of country; so that a person can not monopolize

or control a large territory by locating as a homestead the only available water
supply for stock in that vicinity. * * * [Italics supplied.] 2

Bluff and Walnut Springs are waters of the character here contemplated by the Congress. Among the few living waters in a vast
region, they have been of vital necessity to the immediately surrounding great stretches of grazing and mineral lands which for decades
have afforded range to many stockmen and homesteaders and been the
scene of great prospecting and mining activity. As the Congress
wisely foresaw and stated in the report quoted, any- homesteader
patenting the tracts containing such springs before any appropriation
of their waters would have monopolistic control of living water necessary to users of the surrounding area and thus control of the area
itself. It is to prevent such monopoly and such injury to the public
interest and to insure the continuing availability of this water to
1SSupra, p.

90.
19Supra, p.:92.
20H. Rept. No. 35 of the House Committee on Public Lands, January11, 1916, 64th
Cong., st sess., p. i8.
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these lands and their users that these springs and the tracts containing
them have been withdrawn from entry and reserved for use by the gen,eral public on those lands.
Appellant, in saying that there is no such public and no purpose in
continuing the reservation, overlooks the fact that whoever uses the
surrounding lands, whether today or tomorrow, whether as owner or
as lessee, or as one otherwise lawfully upon them, is the public for
whose benefit the springs have been reserved. He overlooks the fact
that yesterday the Kelleys, today he himself, his family and his ranch
set-up, and tomorrow his successors,whether many or few, all as users
of lands to which these waters are necessary, are a vital part of the
public for whose benefit the waters have been reserved.
It is apparent, therefore, that the purpose of the reserve has not
ceased to exist and that to suspend the reservation and patent these
spring lands to Medd or any other would defeat that purpose and
work the very injury to the public interest which the Congress desired
to prevent. Obviously, to insure for the benefit of the public the
proper control and management of the considerable adjoining Federal
range lands it is essential that possession and control of the strategic
land and water in this reserve continue in the Government and not
pass to any individual.
Efforts at such individual control, however, have been almost continuous during the past 15 years, the instant exchange application
being only one of the series. In 1931, Van Cleve applied for stockraising homestead entry of the whole of sec. 24, including, of course,
'both springs. Because of the reserve and several mining locations on
the section, the application was contested, with the result that in 1935
Van Cleve obtained patent to only 200 of the 640 acres. After Pearl
Kelley bought this homestead, she tried, as indicated above," to have
the 120-acre reserve included in Phoenix 078931, a grazing-lease
application of October 5, 1938. This failed in 1939 because of the reserve. Mrs. Kelley then induced the State to make its exchange application of 1941 for part of the reserve, and she and her husband a
few months later filed the instant exchange application for the rest
of the reserve.
The next attempt was made by Medd. Despite his disavowal of
any attempt to gain control of the water, Medd not only took the
instant appeal from the Commissioner's adverse decision on the Kelley
application but. he made a still further attempt to get the water in
the event the appeal should fail. On October 19, 1944,he, like Pearl
Kelley, filed an application, now pending, for a grazing lease of the
whole reserve. This application, which was supplemental to Phoenix
075771, a Kelley grazing lease which Medd as assignee was seeking to
2'

Suhra,p. 86, footnote 5.
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renew,22 differed from Mrs. Kelley's in that it was filed under a circular
then only newly issued, Circ. No. 1160a of August 9, 1944 (43 CFIR

295 7 (c)). This stated that although withdrawn water-hole lands
are not subject to entry or disposition, consideration will be given to
applications to lease or use such lands under an appropriate publicland law until the lands are needed for the purpose of the withdrawal
if the proposed use will not interfere with such purpose. [Italics
supplied.]
In filing this grazing application for the whole reserve, Medd stated
in regard to the Walnut Spring forty* * * This application for NEI/4 SE/ 4 is not to be construed in any manner as prejudicing Private Exchange Phoenix 080448 [the application under
consideration in the instant appeal], nor in any way a withdrawal of said exchange application, and for the reason that' applicant controls all the land
surrounding it and there is no use thereof by the general public.

In this connection it is particularly to be remembered that in his petition for 'restoration Medd stated that the three forties of the reserve
are so rough and rocky that they have little vegetation and are therefore of little value as a grazing unit." It is clear, therefore, that
the real object of this grazing-lease application for the reserve is not
at all its forage but its water and the control thereof.
Indeed, from the successive efforts by the, successive owners of the
adjacent Van Cleve homestead to obtain one type or another of de
jure control over the reserve lands, it is perfectly obvious that the
waters of this reserve are strategic waters, essential to the occupants
of that homestead not merely for their use thereon for both domestic
and stock purposes but also: for their use of the adjoining Federal
range for whatever stock they graze thereon and therefore desirable
to be controlled by them in any manner possible. Moreover, it is
clear' that these persons have chosen to own this homestead and live in
this neighborhood because of the Federal range andthe water its users
can have. It is equally obvious in all the circumstances described that
either to patent the reserve or to lease it under Circ. 1160a to these
homestead owners would frustrate the purpose of the Congress in
enacting section 10 of the Stock-Raising Homestead Act, interfere
with administration of the Federal range, and be contrary to the
public interest.
The appellant's contention in his fourth specification of error and
in the third, fourth, and fifth points of his argument dealing with
this specification,2 4 to the effect that, under permits issued by the State -s
of Arizona to his predecessor, Kelley, and by the State assigned to
2 Phoenix 075771 was a 5-year grazing lease of November 30, 1940, issued to Zack Kelley
and assigned to Medd.
2 S'wpra, p. 86.
2 Supra, pp. 90-91.
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Medd,-he has the right to use the waters in-the lands involved in this
appeal, is untenable for the reason that; such waters had already been
reserved by the President for public use long before Kelley applied
to the State of Arizona-for the permits.
As previously noted,2 5 the order creating Public Water:Reserve No.
107 reserved for public use-

*

* * * every smallest legal subdivision of the public land surveys which
is vacant unappropriated unreserved public land and contains a spring or water

hole

*

The order was issued pursuant to section 10 of the act of December
29,1916,26which authorized the reservation of-**

*

*lands

containing water holes or other bodies of water needed or

used by the public for watering purposes

*

*

The term "land" is frequently used in the law of real property to
connote and include all the incidents of the land, among which is the
water on the land. That the Congress used the word "lands" in this
comprehensive sense in section 10 of the act of December .29, 1916,
and intended to authorize the reservation of waters as well as terra
firma is indicated by the legislative history of the section. In its report,2 7 the House Committee on Public Lands stated with respect to
section 10 (then designated as section 11 of the bill) that it authorized.
the withdrawal from entry, and the holding open for the general use
of the public, of*

*

*

important water holes, springs, and other bodies of water that are

necessary for large surrounding tracts of country

*

*

Therefore, when the President, in the order creating Public Water
Reserve No. 107, withdrew "every smallest legal. subdivision of the
public land .surveys which is vacant unappropriated unreserved public
land and contains a spring or water hole," he withdrew the waters in
the springs and water holes, as well as the. other elements of the lands
affected by the order.
Accordingly, the nonnavigable waters of Antelope Creek and of
Bluff and Walnut Springs, as found in the 120 acres of section 24
here in question, were not subject to appropriation under State laws
when the appellant's predecessor, Kelley, applied on August 21, 1941,
to the Arizona Water Commissioner for permission to appropriate
such waters; because these waters, being wholly unappropriated as of
April 17,1926, and therefore free from any rights previously vesting,
had been reserved in their entirety on April 17, 1926, by the President
of the United States. It necessarily follows that the permits issued to
Kelley under the authority of the State of Arizona were ineffective and
02Supra,pp. 91-92.
2 Supra, p. 92.
27 Supra, footnote 20, p. 96.
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that neither he nor the appellant acquired any rights to these waters.
Instead, theylhave made unauthorized use of the Government's waters
and are liable in trespass because of such use. Also, in entering these
reserved lands of the United States and in constructing upon them the
diversion works and the pipe line previously mentioned, without obtaining permission for such entry and a right-of-way in accordance
with the regulations of this Department,2 8 both Kelley and Medd
have made unauthorized use of the surface of the Government's lands
as well as its waters and are liable in trespass by virtue of such
-action.
Arguments against the power of Congress to authorize the reservation of unappropriated nonnavigable waters on the public domain
in Arizona or against the validity of a Presidential order effecting
such a reservation, based upon the asserted ownership of these waters
-by the State of Arizona, cannot be accepted by the Department of the
Interior. To this Department, all statutes of the United States and
all officialactions of the President are valid unless the contrary has
been established by judicial roceedings. With regard to the question of the ownership of the unappropriated nonnavigable waters on
the public domain, this Department adheres to the position that was
taken by the executive branch of the Government in the case of
Nebraska v. Wyoming, 325 U. S. 589, 611-616 (1945).

For all the foregoing considerations, the petition for the revocation
of Interpretation No. 160 of April 8, 1932, as amended by Interpretation No. 180 of March 16, 1933, affecting sec. 24 in T. 10 N., R. 5 W.,

G. & S. R. M., Arizona, is denied as against the public interest. Likewise denied, for the same reason, is the petition for the restoration of
the 120 acres in said sec. 24, namely, NEl/4 SE/ 4 and S/ 2 SE1/4 , from
Public Water Reserve No. 107. These lands will be retained in the
reserve. They will not be patented nor will they be leased for
grazing. 2 9

Further, field investigation should be had in order to determine
(1) whether appellant has violated the stipulations of his grazing
leases by preventing, obstructing, or discouraging free movement over
his leasehold by the public entitled to access thereto,30 and (2)
whether he has made an unlawful enclosure of the lands in the public
water reserve on sec. 24 under the act of February 25,1885,1 and (3)
what proceedings, if any, should be taken in the circumstances found.
The decision of the Comnissioner of the General Land Office is
affirmed.
M-AsTIN

G.

WHITE,

Solicitor.
2943 0,
Cum. Supp., 244.1-244.13, 244.22-244.30.
29S pra,,pp. 97-98, Phoenix 075771.
3 Supra, pp. 93 and 94.
3t Supra, pp.95 and 96.
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A-24591

Mineral Leasing Act-Oil

and Gas Leases-Entries-Public

Land.

An entry of public land under the laws of the United States segregates the
land from the public domain, appropriates it to private use, and withdraws
it from subsequent entry or acquisition until the prior entry is officially
canceled and removed.
The same rule applies to applications filed under the Mineral Leasing Act
of February

25, 1920 (41 Stat.

437),

as amended

(30 U. S. C. sec. 181

et seq.).
Unless and until an outstanding oil and gas lease under the Mineral Leasing
Act is relinquished by the lessee or canceled by the Government and notation of that fact entered on land records of the Department, the land under
lease is not subject to disposition to others for oil and gas purposes under
the terms of the Mineral Leasing Act.
APPEAL PROM THE BUREAU O

LAND MANAGEMENT

Lula T. Pr'essey has appealed from the rejection by the Bureau of
Land Management of her application, B. L. M. (G. L. 0.) 010884,for
a noncompetitive oil and gas lease under the Mineral Leasing Act of
February 25, 1920 (41 Stat. 437), as amended (30 U. S. C. sec. 181

et seq.). The application was rejected because the land applied for
was already under a noncompetitive lease, approved on August 28,
1943, to the British-American Oil Producing Company (G. L. 0.
09223). Pressey contends that the Company is not qualified, under
section 1 of the Mineral Leasing Act and the regulations of the Department, to hold a lease under that act-becauseit is not an American company, and because its stockholders are not citizens of the United States.
Section 1 of the Mineral Leasing Act provides, in part:
That deposits of * e * oil, oil shale, or gas, and lands containing such
deposits owned by the United States, * * * shall be subject to disposition
in the form and manner provided by this Act to citizens of the United States, or
to associations of such citizens, or to any corporation organized under the laws
*of the United States, or of any State or Territory thereof * * * Citizens
of another country, the laws, customs, or regulations of which deny similar or
like privileges to citizens or corporations of this country, shall not by stock
ownership, stock holding, or stock control, own any interest in any lease acquired
under the provisions of this Act.1
1The regulations of the Department in effect when the lease to the British-American
Oil Producing Company was approved, provided: "American corporations, some of whose
stock is owned by. aliens, may make application for lease with a full disclosure of the
residence nd citizenship of its stockholders, and the Department will then determine
whether a lease may be granted." 43 CFB 191.2. The regulations relating to oil and
gas leases, required a corporation applicant for a noncompetitive lease to -file a certified
copy of its articles of incorporation and a showing as to the residence and citizenship of
its stockholders. 43 CFR 192.23.
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The records of the Department show that the British-American Oil
Producing Company was incorporated under the laws of the State of
Delaware. Prior to the issuance of the lease here in question, the
Company submitted information relating to the residence and citizenship of its stockholders. On the basis of the information submitted
and of other information contained in the files of the Department, the
present lease to the Company was approved.
However, it is not necessary to the disposition of the present appeal
to determine whether the British-American Oil Producing Company
is or is not qualified to hold the lease which has been issued to it.
It was well settled long prior to the passage of the Mineral Leasing
Act that an entry of public land under the laws of the United States
segregates it from the public domain, appropriates it to private use,
and withdraws it from subsequent entry or acquisition until the prior
entry is officially canceled and removed. Nef v. United States, 165

Fed. 273,281 (1908); Bunker Hill & Sullivan Mining and Concentrating Co. v. United States, 226 U. S. 548 (1913); Hiram M. Hamilton,
38 L. D. 597 (1910); California and Oregon Land Co. v. Hulen and
Hunnicutt, 46 L. D. 55 (1917).
Shortly after the passage of the Mineral Leasing Act, the same rule
was held to apply to applications filed under that act. Sullivan et al.
v. Tiendolle, 48 L. D. 337 (1921). And in the case of Martin Judge,
49 L. D. 171 (1922), the Department, in following the rule, said:
It is recognized that a permit does not constitute a technical segregation or
entry, as those terms are ordinarily used in connection with the public land laws,
as it is not an appropriation with a view to the acquisition of title, but that does
not prevent the application of the principle of the general administrative rule,
and until an outstanding permit is canceled by the Commissioner and the notation of the cancellation made in the local office, no other person will be permitted to gain any right to a permit for the same class of deposits by the filing of
an application therefor, or by the posting of notice of intention to apply for such
a permit.

This rule has been followed repeatedly by the Department, both with
respect to applications for permits and for leases. Stahl v. Stifler, 49
L. D. 406 (1923); State of New Mexico v. Weed, 49 L. D. 580 (1923);
Fred l. Alger, 50 L. D. 201 (1923); Harvey V. Craig, 50 L. D. 202
(1923); Hill v. Williams and Liddell, 59 I. D. 370 (1947), motion for
rehearing denied April 30, 1947,-A-24248,A-24255.
It follows that unless and until the lease to the Company is relinquished by it or is canceled by the Government in the manner provided
by law, and the notation of that fact entered on the land records of the
Department, the land applied for is not subject to disposition to others
under the terms of the Mineral Leasing Act.
Appellant further contends that the Bureau erred in rejecting her
application for the reason that the records of the "Land Department

]6ij ALLOCATION OF HOT WATER-1HOT

SPRINGS NATIONAL PARK

103

JanuarV 6,1948

,did not disclose that any prior filing was upon the said land, and the
Department is now estopped to set up earlier filing as a basis for rej eclion." Appellant's second contention is clearly without merit. The
fact that the records of the Bureau indicated that the land applied for
was already under lease was the basis for the rejection of her
application.
The decision of the Bureau is accordingly affirmed.
C.

GiRARD DAVIDSON

Assistant Secretary.
ALLOCATION

Secretarial

OF HOT WATER ORIGINATING
NATIONAL PARK

iscretion-Statutory

IN HOT SPRINGS

Construction.

The allocation of the hot water originating in the Hot Springs National Park
is discretionary with the Secretary of.the Interior. However, the Secretary,
in exercising his discretion, should give consideration to applicants in the
order or priority prescribed by Congress and should apply the standards provided by Congress in passing upon applications.
11-35020

JANUARY 6,

1948.

TO THE UNDER SECRETARY.

In accordance with your oral request, I have reviewed the file pertaining to the report dated October 23, 1947, of the Committee on
Allocation of Hot Water at Hot Springs National Park.
The committee in its report recommended, among other things, that
permission for the installation of 40 additional bathtubs in order to
utilize more fully the water presently impounded in the collection
system at the Hot Springs National Park should be granted by the
Secretary; that the water to supply 10 of these additional bathtubs
should be reserved for and allocated to a second Negro bathhouses;
and that the water to supply 30 of the additional bathtubs should be
made available to hotels outside the park area which do not now have
bathhouses,2 in order that they may establish bathhouses for the use
-of their guests. The committee's recommendations in this respect are
opposed by several bathhouse companies, hospitals, and hotels which
are presently utilizing hot water from the park. Each of these objectors wishes an additional allocation of hot water for its own use,
'One of the existing bathhouses outside the park, namely, the Knights of Pythias bathhouse, with 20 bathtubs already installed and an authorization for the installation of 7
additional bathtubs, caters exclusively to Negroes. The second Negro bathhouse, as
contemplated in the committee's report, presumably would be operated outside the park
also.
2Applications for water have been received from the Park Hotel, the De Soto Hotel,
the Jack Tar Court Hotel, and the Hotel Goddard, all of which are within this category.
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and asserts that its needs should be satisfied before any water is made
available to ''newcomers."l
The legal issues in connection with this controversy are governed
by sections 361 and 362 of Title 16, United States Code.

***

Section 361

providesthat-

The Secretary of the Interior is authorized to grant to hotels having bathhouses
attached, and to bathhouses situated in the Hot Springs National Park, as well
as in the city of Hot Springs, Arkansas, the right to install, maintain, and use,
either in said bathhouses or in connection with the rooms of said hotels or the
bathhouses attached to said hotels, as many bathtubs as in his discretion he may
deem proper and necessary for the public service and the amount of hot water

will justify.

Section 362 states that-

* * * After the Army and Navy hospital bathhouse, the public bathhouse,
the bathhouses which are authorized in the said park, the Arlington Hotel, and
the bathhouses outside said park authorized on or before March 3, 1891, to be
supplied with hot water, in the order herein named, if there shall still be a
surplus of hot water the Secretary of the Interior may, in his discretiton and
under such regulations as he may prescribe, cause hot water to be furnished to
bathhouses, hotels, and families outside the said park. *

It will be noted that the determination concerning the number of
bathtubs for the utilization of the hot water originating in the
Hot Springs National Park which the various applicants for such
water shall be permitted to install is entrusted by Congress to the discretion of the Secretary of the Interior. However, Congress has provided two standards to guide the Secretary in the exercise of his discretion, i. e., the Secretary must determine () whether the allocation
desired by a particular applicant is "proper and necessary for the public service," and (2) whether "the amount of hot water will justify"
the allocation for which application has been made. Moreover, although the grammatical construction of the portion of section 362
quoted above causes some doubt to arise concerning its. effect, it appears that Congress has established six different categories into which
those who wish to utilize the water originating in the Hot Springs
National Park shall be placed, and has prescribed the order in which
water from the park is to be furnished to the several categories of
applicants. The categories and the order of priority among them are
as follows: (a) The Army and Navy hospital bathhouse; (b) the
public bathhouse; (c) the bathhouses which are authorized to operate
in the park (including such new bathhouses as the Secretary from
time to time may permit to be constructed in the park) ; (d) the
Arlington Hotel; (e) the bathhouses located outside the park which
received permits on or before Marbh 3, 1891, for the utilization of
hot water from the park; and (f) other bathhouses and hotels located
outside the park and families residing outside the park.

.1031
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It apparently was intended by Congress that the Secretary should
proceed somewhat as follows in allocating the water originating in the
park: In the first place, the Secretary allocates to the Army and Navy
hospital bathhouse as much hot water (i. e., he permits the installation in that bathhouse of as many bathtubs for the utilization of, such
water) as may be applied for by the hospital if the Secretary, in his
discretion, determines that the desired amount of water is available
and that its use by the Army and Navy hospital bathhouse is "proper
and necessary f or the public service"; next, the Secretary, having made
to the Army and Navy hospital bathhouse an allocation deemed by
him to be appropriate nder the statutory standards, allocates to
the public bathhouse as much hot water as may be applied fr by this
bathhouse if the Secretary, in his discretion, determines that the
amount of water desired by the public bathhouse is available and
that its utilization by the public bathhouse is "proper. and necessary
for the public service"; then the Secretary, having made appropriate
allocations to the Army and Navy hospital bathhouse and to the public
bathhouse, allocates to the bathhouses which are authorized to operate
in the park (including any new bathhouses to which such authorizations may be granted by the Secretary from time to time) as much hot
water as may be applied for by these bathhouses if the Secretary, in
his discretion, determ ines that the amount of water desired by them
is available and that its utilization by these bathhouses is "proper and
necessary for the public service"; and so on, giving consideration in
the statutory order to each category of applicants so long as water
remains available for allocation after the needs of applicants in higher
categories have been met through the application of the standards
prescribed by Congress. In passing upon any application, the allocation of water may represent- the full amount desired by the applicant
or such smaller amount as the Secretary, in his discretion, may deem
to be appropriate in the light of the pertinent statutory provisions;
or the Secretary may disallow an application in its-entirety when such
action seems to be proper upon an application of the pertinent statutory provisions. Also, in passing llpon a particular application, the
Secretary will necessarily donsider it in relation to all other pending
applications submitted by persons of the same category and of ower
categories. The application will, of course, be entitled to favorable
action in relation to the requests submitted by persons of lower categories whenever the "public service" factors seem to be in balance or
to -be weighted in favor of the higher-priority: applicant.
:
In other words' Olthough the allocation of the water originating in
the Hot Springs National Park is discretionary with the Secretary,
he should, in exercising his discretion, give consideration to applicants in the order of priority prescribed by Congress, and he should

106

DECISIONS 'OF THE

DEPARTMENT

OF TEE INTERIOR

[6O

DI.,

apply the standards provided by Congress in passing upon the various
applications.
Among those who have objected to the report of the Committee oni
Allocation of Hot Water at H'ot-Springs National Park are several
bathhouse companies which operate in the park nd-' which have a
higher priority rating (category (c) ) than that of the concerns which
would be permitted to install the 40 additional bathtubs under the committee's recommendations (the hotels would be in category (), as
would the second bathhouse for Negroes if it were to be operated
outside the park). The desire of high-priority users of hot water
for additional allocations of water was not considered by the coinmittee, presumably because applications from such users were not
pending before the Department at the time when the committee held.
its hearing at Hot Springs. The filure of high-priority users of hot
water to 'apply before the hearing for additional allodations 'of water
for which they now assert a desire and a need was apparently dlueto.
their belief that no additional water was available for allocation.
In this state of the record, I believe that all interested persons should
be afforded an opportunity to apply f or the additional hot water which
the committee finds to be available for allocation, and should also he
permitted to support their applications with written data pertaining
to the "public service" factor which the Secretary will consider in passing upon the applications.
:

:

** *
*

*

8

MASTIN G. WHITE,

Solicitor.

ANTHONY S. ENOS

A-24646

Decided January 1, 1948

Color of Title Act-Appraised

Valuation.

Under Color of Title Act, establishment of sale price at current market value
of land as of the date of appraisal, exclusive of values resulting from
development or improvement of the land by the applicant or his predecessors;
is not erroneous where the land is business property intended to be devoted'
to business use.
Color of Title Act-Good

Faith of Applicant.

Applicant who knew title to land was in the United States at the time when
he purported to acquire it from his predecessor in interest does not hold
color of title in good faith.C
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Ahthony S Enos filed an application under the Coolorof Title Act
(45 Stat. 1069; 43 I. S. C. secs. 1068, 1068a) to purchase lot 106,
containing .24 acre in sec. 30, T. 4 S., R. i W., M. D. M.,. California.

The'Bureau of Land Management held that Enos had established a
preference right to purchase the land upon his compliance with various conditions, including payment of the appraised price of $2,000.
From this decision Enos has appealed on the ground that the appraisal of $2,000is excessive..
From the record it appears that the land involved in the application
is business property with a frontage of approximately 50 feet on the
main street of Centerville, California, and a depth of about 208 feet.
Enos states that the lot "is fifty (50) feet of a One Hundred (100)
foot frontage" which he purchased in 1944 for a total price of $9,500.
lie estimates that buildings and improvements on the land at that
time had a value of $5,000. On this basis, the land in the entire tract
was then worth $4,500,or $45 per front foot, according to Enos, "and
not more than Fifty Dollars ($50) per foot." Based upon these
figures supplied by Enos, the Bureau's appraisal of $2,000 for the
lot with its 50-foot frontage appears to be conservative.
Enos argues, however, that a much more valuable piece of property
in the center of the town of Centerville was conveyed under the
Color of Title Act to the Ladies' Town Hall Association of Centerville for 96 cents. It was in reliance upon that conveyance, he states
in his appeal, that he paid to his predecessor in interest the full consideration for the land for which he now seeks to acquire title in this
proceeding.
The Color of Title Act provides, among other things, that;* * * the Secretary of the Interior shall cause the lands * * * to be
appraised, said appraisal to be on the basis of the value of such lands at the
date of appraisal, exclusive of any increased value resulting from the development or improvement of the lands by the applicant or his predecessors in interest,
and in such appraisal the Secretary shall consider and give full effect to the
equities of any such applicant.

[43 U. S. C. sec. 1068a.]

In any event, however, payment is to be made at not less than $1.25
per acre.

(43U. S. C. sec. 1068.)

With respect to the sale of land under the act to the Ladies' Town
Hall Association of Centerville, the record (Sacramento 032859) indicates that the price of 96 cents was computed upon the basis of the
sale of 0.77 acre at the rate of $1.25 per acre. In arriving at this
appraised price, the General Land Office (now the: Bureau of Land
Management), as required by the statute, considered andgave full
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effect to the equities of the Association. In this connection, it may
be noted that the Association was a nonprofit corporation which,
for approximately 50 years, had maintained a town hallin the town
of Centerville, the. use of which was available, subject to the rules
of the corporation, to all persons irrespective "of their situation in
life or their political or religious belief." The income which the
Association derived was used solely for the maintenance and improvement of the property. In addition to maintaining the hall, the
Association from time to time leased small portions of the land to
the municipality of Centerville at nominal rentals for use as a site
for the town's fire department and a jail. The equities of the Ladies'
Town Hall Association dictated a conveyance at the minimum price.
No such equities are apparent in the case of Enos. It appears that
he purchased the property for business use and intends to devote it to
such purposes. His statement that the, consideration which he paid
for the land in 1944was influenced by the price at which the General
Land Officehad sold a tract to the Ladies' Town Hall Association is
not helpful to his appeal. If he knew at the time of his apparent
purchase of this lot that the title was actually in the United States, and
if, as indicated in his appeal, he expected ultimately to rely on the
Color of Title Act in order to acquire good title under terms similar
to those granted by the Department to the Ladies' TownHall Association, he cannot be said to have acquired the land, and to hold it at the
present time, "in good faith," within the meaning of the Color of
Title Act. As stated by the Supreme Court,: "there can be no such
thing as good faith in an adverse holding, where the party, knows
that he has no title * * I." Deffeback v. Ha'wke, 115 U. S. 392, 407
(1885). Also see Herwsha'wv. Elimalker, 56 . D. 241, 245 (1937).

In-

deed, Enos' assertion casts such doubt on his eligibility: to acquire this
land under the Color of Title Act as to merit reconsideration by the
Bureau of Land Management of its finding that Enos has established
a. preference right to purchase this lot. In any event,. Enos cannot
advance -his lack of good faith in initially acquiring the land as justification for a reduction of the value placed upon the land in the appraisal. Cf. Harry J. Schultz, A-24441 (October 4, 1946); W. D.
Clack, A-24517 (December 12, 1947).
Therefore, by virtue of the authority delegated to me by the. Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of
the Bureau of Land Management with respect to the; appraisal of
lot 106is affirmed, and the case is remanded for further proceedings in
accordance with this decision.
MASTIN G. WHITE,

Solicitor.
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NICK G. KRITSAS

De.ided Janury

A-24708

Oil and Gas Leases-Preference
:

2, 1948:

Right Under Section 20 of iXineral Leasing

Act.

Where land had been withdrawn as mineral land- before it was patented and

the United States retained the mineral rights in patenting the land, the

owner of the surface has no preference right to a mineral lease under section
.20 of the Mineral Leasing Act.
-Where land was patented under the Stock-Raising Homestead Act, which
reserved the minerals to the United States, the owner of the surface has no
preference right to a mineral lease under section 20 of the Mineral Leasing
Act.
APPEAL FROI

THE BUREAU OF LAND MANAGEMENT

(n May 10, 1946, Mr. Nick G. Kritsas filed two applications, Denver

054035and.054036, for oil and gas leases on certain lands in Tps.. 1 and
2 N., Rs. 101.and 102W., 6th P. M., Colorado. .His.applications were
rejected by the :Bureau of Land Management, and. Kritsashas
appealed.
It appears that the appellant is the owner of the surface of the lands
itv olved in, the applications; that theLGovernment, in disposing of,
the surface of these lands, retained the mineral rights.; and that,, with
respect to the several tracts covered by the: Kritsas applications, the
Department,, prior to the: receipt of these, applications,_.either, had
issued oil and gas leases to other persons or had received from other.
persons oil and gas lease applicationswhich.,were awaiting consideration.
In his appeal, Kritsas contends that, as he owns the surface of, the,
lands, he is entitled to preference-right leases under section 20 of the.
act,of February 25, 192

(41 Stat. 437, 445.; 30 U. S. C. sec. 229), and.

that the outstanding oil and ,gas leases ;on these lands are invalid be-.
cause the lessees; in making their applications for leases,. failed to,
serve on him. notices of such. applications,. asrequired under.43 CFIR
192.44 (1940,ed.).'
The provision of law relied.upon by the appellant declares thatIn the case of lands bona fide entered as agricultural, and] notf ithdrawn

or

olassifted as. mineral at the' time of entry, * * * the entryman or patentee,
or assigns, * 8 * if the entry has been patented with the mineral right reserved, shall be entitled to a preference right to a permit and to a lease,
in case of discovery * *
. [30 U. S. 0. see. 229; italics -suplied.]

143 FR 192.44 (1940 ed.) hasbeen superseded by
CFR 192.70.

948955-54-11

-

*

*

irc.:1624 of. October 28, 1946,j43:
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With respect to the tracts involved in.the appellant's application,
Denver 054035,it appears that these lands had been included within
Petroleum Reserve No. 3 by 'an Executive order of July 2, 1910,prior
to the original homestead'entry on September .14, 1914, of John A.
Stroudi (Glenwood Springs 08505), through whom the appellant's
title to the surface is derived. and that the lands were patented on
December 17,1920,with the oil and gas deposits reserved to the United
States. The language quoted above from section 20' of the Mineral
Leasing Act plainly states that no preference right to an oil and gas
lease exists in favor of the surface owner where the patented lands,
had been "withdrawn or classified as mineral at the time of entry.a
The tracts involved in application, Dienver 054035, are within this
category. 2

The. appelaia s title to. the surface of the, tracts involved in his
application, Denver 054036,is derived from a patent that was issued
pursuant 6t6'a stock-raising homestead entry (Glenwood Spings
016881) under the act'Of December'29,

1916 (39' Stat. 862, 864; 43'

U. S. C.:sec. 291'et se.).' This statute provides that "All entries made
shall be subject to and contain a reserand patents issued * *
vation to the United States of all the * * * minerals in the lands
so etered and patented * * *." (43 .S. C. sec. 299.) Because
of the statutory reser vation of the minerals in these lands, the' Depiatmit has eonsiatientl' taken-the position that such lands are to
"'

bei~ear'de'as having been "withdraxwn or' classified as mineral at the

time of entry," and has held that an entryman or patentee of land.
under the'Stock-Raising Homestead Act does not have a preference to
ai olr 'gas-lease under s'ction 20 of the. Mineral Leasing At.
As the appellant, with respect to the tracts involved in these applications, 'has no preferecetight

to leases u der section 20 of the Min-

er'al Leasing Act, it is inne essary to consider his' contention that th6
existing leass' are invalid because of the failure of the lessees to serve
on him, as the owner of the surface, the notices required undet the

regulations.''
herefore pisuant to the authority delegated torte by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decisions dated
July 22, 1947,'and' August 22, 1947, of the Bureau of Land Management are affirmed..V
MASTIN6G. VHitE,
0

D

:

0

~~~~~~~~~~~Solwe

T. A. Wan, 52 L. D. 68 (i927); 5cwheider v: Forster, 49 L. D. 610 (1923).
Digest of Decisions and Opinions in Connection wviththe Administration of the Act of
aOharle
Pebruary 25, 1920, as'Applied to Oil and Gas, 47 L. D. 468,: 465, 468-469 (20)
B. Haupt, 47 L. D. 588, 589 (1920); Tieok v. McNeil, 48 L. D. 158, 159 (1921).
2
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The Secretary has the statutory0 authority to appoint, within the limitation
of available funds, sueh employees as he deems necessary, and to organize
these employees- into such; groups (denominated as "bureaus," "divisions,"
: etc.) as he deems to-be appropriate.
It is not necessary that a group or agency within a department be created by
statute. Such groups or agencies may validly be created by' administrative
action of the head of the departmeflt for the purposd of performing, under his
- supervision, or assisting him to perform any function vested in him by lai.
An appropriation for salaries and other expenses of subdivisions of a department whichhas been created by.the valid exercise.of the executive power
vested in the head of. suh department is an appropriation for purposes
authorized by law.
i
M-35024

To

THE

JANUARY 23', 1948.

DIRECTOR,Po'GAM STArt.

This isJ in reply to your memorandum dated January 14, 1948, re
questing a statement concerning the legal authority for the establishment of the Program Staff in the Officeof the Secretary...
The, ProgramStaff was established in the Office of the Secretary
by Order No. 23'94,dated December 16, 194, -"in order to eb the
Secretary more effectiveif to discharge his responsibility for, tormulating,recommending and executing policies and programs within hle
jurisdiction of the Department." The Program Staff was "authorized to examine ail policies and programs of theDepartment with the
objective of ascertaining t'
(a) they are integtated and internally
consistent (bf) they constitute a full utilization of the Departmentis
powers for carrying out the responsibilities of the Department;
(c)' they are appropriately related to the programs and policies of
other agencies of government; and (d) they are in 2 propercontext with
the current and ptospectite needs of 'the national eonomy." 3ased
upon the results of these examinations, the Staf "will make such
recommendations to the Secretary as will assist him in the per
ance of his responsibility."
The scope' of the powers and responsibilities of the Secretary of
the Interior is indicated by section 4S5of Title 5, United States Cod,
which enumerates 13 Government agencies and major fields of go'vernmental activity as being subject to the Secretary's supervision.
It' is XweIIsettled that public officers not only have the powers that
are expressly conferred on them by law, but they also possess, by necessary implication, such additional powers as are requisite to enable
them to discharge the duties placed upon them. (27 Op. Atty. Gen.
432, 436.)
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Moreover, section 161 of the Revised Statutes (5 U. S. C. sec. 22)
expressly authorizes the head of each department to make provision
for "the distribution and performance of its business * *
Within the limitation of the funds made available for the employment of personnel, the head of a department is authorized to establish
such positions and appoint such employees as may be necessary to perform, under his supervision, or to assist him in performing the functions that are vested in him or in the department by law. (Revised
Statutes, sec. 169; 5 U. S. C. sec. 43.)

In the language- of the At-

torney General (39 Op. Atty. Gen. 541, 546), "The theory underlying
the vesting in an executive officer of numerous duties, varying in importance, is not that he will personally perform all of them, but rather
that he will see to it that they are performed, the responsibility being his and he being chargeable with the result."
It is not necessary that a group of employees to whom the head of
a department desires to assign the duty of performing or of assisting
him in the performance of functions vested in him or in the department shall have a formal-organized status created by a statute. The
head of the department can organize the group and designate it as a
"bureau" or' as a "division" or by some other organizational name
(e. g., "Program Staff"). There are numerous examples throughout
the Government of such groups established by administrative rather

than legislative action.' A striking example along this line in the

Department of the Interior is the Bureau of Reclamation, which had
its origin in administrative action by the Secretary of the Interior.
Ini support of this principle that th'e head of a' department may establish burtaus and other organizational units to perform under his
supervision or-to assist him in performing' functions vested in the
head--of'the department or in thedepartment, see '27 Op. Atty. Gen.
300; '1-Lawrence Comp. Deci 1, 8.'

Under' the legal authorities discussed above, 'it is clear that the
Secretary of the Interior was authorized to establish a Program Staff
to assist him in performing the supervisory functions vested in him
by-law. Hence, an appropriation by' the Congress to defray the expenses of the Program Staff in the conduct of the work assigned to it
by the"Secretary wouidbe an appropriation for purposes authorized
by law.
MAsnrNG.Wrri
~~~~~~~SoZicito
R
-- .
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.Contracts-Exhaustion of Fnds-Te-mination-Adjustments-Etension
of Time.
Contracts for construction work made by the Bureau of Reclamation were not
automatically terminated by the dxhaustion of funds appropriated for the
work covered by the contracts.
When the Government announced that funds would be exhausted and that any
: work performed thereafter would be done at the contractors' risk, the
contractors had a power to rescind their contracts. The power to rescind
ceased to exist when the contractors failed to exercise it before they were
notified by the Bureau of Reclamation that funds had again become available

for earnings under the contracts.
Since the stoppage of work under the contracts did not result from "changes
in the drawings and/or specifications," but, rather, resulted from the exhaustion of funds appropriated by Congress for the making of payments
under the contracts, no equitable adjustment for the cost resulting from
the stoppage may be made by the Department under article 3 (Standard
Form No. 23) of the respective contracts.
The purpose of article 4 (Standard Form No. 23) of the respective contracts
is to provide a procedure under which the Government may alter the contracts in order to meet unanticipated physical conditions. Since no such
conditions were involved here, article 4 does not permit the Department to

grant any administrative relief to the contractors.
The delays caused by the exhaustion of funds resulted from "unforeseeable. * * * acts of the Government" within the meaning of article 9
(Standard Form No. 23) of the respective contracts, and the contractors,
therefore, are entitled to extensions of time under that article.

CA-22
TO THE

JANUARY

.

COMMIssIoNER,

28, 1948.

BuREAU OF RECLAMATION.,

There are before me requests for-my views on severalbasic questions
that have arisen because the funds appropriated for the construction
of the Friant-Kern Canal, Bureau of Reclamation, Central Valley
project, California, became exhausted on November 30, 1947, and no
additional funds were made available for this project until the enactment of the Third Supplemental Appropriation Aat, 1948 (61 Stat.
941), onDecember 23, 1947. The requests are in the form of purcovering conported "appeals" by contractors under five
struction of the canal from "decisions" by the contracting officer with
respect to matters connected with the stoppages of work that resulted
from the exhaustion of funds previously mentioned., A conference,
at which representatives of the contractors concerned presented their
views, was held in my office on January- 13, 1948. As the questions
presented concern matters of law, I shall state my views in an opinion
to you, rather than in a decision upon the so-called appeals.
*contracts
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The contracts concerned were all made by the Bureau of Reclamation prior to the fiscal year 1948. They are Contract No. 12r-16144,
with Arizona-Nevada Constructors, Dinuba, California, dated June
.6, 1946; Contract No. I2r-16141, with Morrison-Knudsen Company,
Inc., and M. H. Hasler, Fresno, California, dated June 6, 1946;Contract No. 12r-15788, with Peter Kiewit Sons' Co., Omaha, Nebraska,
dated March 9, 1946; Contract No. 12r-15878, also with Peter Kiewit
Sons' Co., dated April 8, 1946; and Contract No. 12r-15803, with
Bechtel Corporation, San Francisco, California, dated March 6, 1946.
All these contracts are on Standard Form No. 23.
Paragraph 11 of the specifications attached to each contract (the
specifications are expressly made a part of the contract) states:
Failure f Congressto appropriatefunds. If the operations of this contract
extend beyond the current fiscal year, it is understood that the contract is made
contingent upon Congress making the necessary appropriation for expenditures

thereunder after such current year has expired. In case such appropriation as
may be necessary to carry out this contract is not made, the contractor hereby
releases the Government from all liability due to the failure of Congress to make
such appropriation.

This provision was inserted under the authority of section 12 of
the Reclamation Project Act of 1939 (43 U. S. C. sec. 388), which reads
as follows:
Wfhen appropriations have been made for the commencement or continuation
of construction or operation and maintenance of any project, the Secretary
may, in connection with such construction or operation and maintenance, enter
Into contracts for miscellaneous services, for materials and supplies, as well
as for construction, which may cover such periods of time as the Secretary
may consider necessary but in which the liability of the United States shall be
contingent upon appropriations being made therefor.

On November 26, 1947, the Construction Engineer and Authorized.
Representative of the Contracting Officer,in a letter to each contractor,
called attention to the fact that the contracts were "made contingent
on the necessary appropriations being made for expenditures thereunder," and then stated:
These contracts make the Government's liability thereunder contingent on
there being made the necessary appropriations for expenditures thereunder. Un-

less the status of funds available for this fiscal year shall hereafter change, it
is our best estimate in the light of the information available to us at this time
that funds available for payments under your contract will be exhausted by
about November 0, 1947. Work performed under these contracts involving
earnings beyond the funds available for payment thereof necessarily will be
at 'the contractor's risk. You will, of course, be advised promptly in the event
of there being made available funds in addition to those now available for contract payments in this fiscal year.

Subsequent developments in connection with the several contractors
are indicated below.
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ARIZONA-NEvADACoNsTlxroRsX

The Arizona-Nevada Constructors, on December 5, 1947,wrote that
it was in disagreement with the Bureau's position as to the contingent
-nature of the Government's obligation; that the limited amount of
work which it had performed since receiving the notice of November
26 had been carried on at the suggestion of the Government for the
.
preservation of the existing work; and that7*

*

*

In no case, should our- action be construed as a waiver to the Gov-

emnent's conductnor an election to exercise any particular remedy to which
we are entitled.

The contractor then stated that, if it were"obligated to again resume
work under our contract," it requested "an equitable adjustment in
Prices for, the increased costs occasioned and an extension of time
for the additional time required by the Government's action."
On December 16, the Bureau made the following statement of its
position in a letter to the contractor:
m**

*

Itis

the view of the Bureau that your contract'does

not automatical-

ly terminate upon exhaustion of funds but that the parties are not obliged to
proceed under the contract until additional funds are made available by Con.gress for the resumption of work. Upon that event you will be expected to
-resume work under your contract. Any decision as to how you will proceed: at
the present time must of necessity be made by you in the light of the Bureau's
position.

In a letter dated December 2, 1947,the contractor outlined its position at length.* The contractor stated that it protested and "appealed" to the Secretary of the Interior from the "decision" of the
contracting officer contained in the Bureau's letter of December 16.

It then wrote,in part:
* * * We are now standing by with plant, machinery equipment and inVentories of a value of approximately $1,800,000. The contract contemplates
,continuous performance of work. There is no provision in the contract permit-

ting a stoppage of work.

*

*

*

If it had been contemplatedthat the contrac-

tor should stand-by awaiting appropriations, the contract would have so provided with the term of duration for such stand-by and the contractor would
have made his bid price accordingly. The contract does not say that performance of the work is contingent-it says the contract is made contingent. * * *
(The contingency occurred whether Congress failed for one day, one month,
one year, or forever. We have been told that the funds were exhausted, that
further performance of work would be at our own risk; and that no voucher
would be honored for work performed subsequent to November 30, 1947. * * *

It is therefore very clear that the contract intent of the parties was that the
obligation to perform work would only continue until such time as the con*As Arizona-Nevada Constructors, Morrison-Knudsen Company, Inc., and Peter Kiewit
Sons' Co., were all represented by the same cels,
who -advanced virtually 'the same
t,:heoriesin behalf of his three clients, the contents of this letter wil be noted In some
detail.
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tingency occurred, namely, the exhaustion of funds. This interpretation is
confirmed by the provision that thie'contractor eleases the Government from all
liability for failure of Congress to appropriate funds.

The contractorrequestedan immediate decision by the Contracting Officer and the head of the Department of the following questions:
. Are we entitled to an immediate acceptance of and full payment for all
work performed?
2. Are we obligated to resume work and complete the.uncompleted portion
thereof in the event of funds becoming available?
3. Was the exhaustion of funds in this manner foreseen, or was it one of the
unforeseen contingencies contemplated by Article 4 of the contract?
4. Are we entitled, in.the event we are required to resume and complete the
uncompleted portion of said work, to an equitable adjustment in contract prices
and an extension of time to cover the increased cost and additional time required by reason of the stoppage of work?

The contractor also requesteat an opportunity to present its views
to the Secretary or his authorized representative at an informal
conference.

On December 26, 1947, the Bureau wrote as follows to all the
contraetors:
In previous- correspondence concerning the availability of funds for the payment of contract earnings during the fiscal year 1948 under your: above num.bered contract, we advised that should there be any change in the status of such
funds, as then indicated, we would notify you promptly. I am glad to-be able
to advise you that additional funds are now available for that purpose as provided by the Third Supplemental Appropriation Act, 1948.

On December 30, 1947,.Arizona-Nevada Constructors wrote a letter
to the Contracting Officerand requested that it be treated as a supplemental "appeal" to the prior "appeal" of December 20. In this letter,
the contractor stated, in part:
If it be your: intention to require that we now proceed with the work, we
request the immediate issuance of a change order, bearing the written approval
of.,the Head of the Department and making an equitable adjustment in price
and time in conformity with Article 3 and Article 4 of our contract.
*

*

*

* .

*

*

We stand ready to comply with any order that may be properly authorized
and issued under the terms of our original contract for this work. We protest
and appeal to the Secretary of the Interior from any order, either direct or by
implication to the effect that we are obligated to stand the expense of the
present shut-down and are required to resume work without the immediate
issuance of a proper change order making an equitable adjustment in our
contract price and.time for the completion of the work.

The contractor also requested answers from the Department to the
two, following additional questions*

-

1. What assurance have youto offer that necessary funds are now available?
2. Are we still to proceed at our own risk as instructed by your letter of
November 26, 1947?
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COIEPANY, INC., AND M. HI. HASLER

The first communicationto the Bureau from this contractor, after
the receipt of the Bureau's letter of November 26, was dated December

,1947. It. stated, in part, as follows:

Without waiving our rights for recovery of damages sustained due to suspension of the work, we hereby notify the government that. we will consider the
-contract terminated, if funds are not made available for continuance of the
work within a reasonable period of time subsequent to November 30, 1947.

On December 23, after Morrison-Knudsen had received the Bureau's
letter of. December 16 stating that the Bureau did not consider the
contract to have been terminated automatically because funds had
'become exhausted, this contractor stated its position in detail. This
letter used language almost identical with that dated December 20,
1947, from Arizona-Nevada Constructors, and it requested the decision of the Department on the same four questions.
-On December 30, 1947, Morrison-Knudsen replied to the Bureau's
letter of December 26 stating that funds were again available for the
payment of earnings under the contract for the fiscal year 1948. 'This
communication of December 30 from Morrison-Knudsen was identical
with that written to the-Bureau on the same date by Arizona-Nevada
Constructors. Accordingly it will- be unnecessary to describe the
letter further than to quote a singlesentenceWe stand ready to comply with any order that may be properly authorized and
issued under the terms of our original contract for this work.
PETER KEWIT

SONS' CO.

On December 5, 1947,'this contractor protested "the: instructions
of the ontracting Qfficer as contained in his letter to us of the 26th,"
and then. wrote:
We believe the above-described action of the Contracting Officer, and our resulting stoppage of work, is not within the provisions of our contract and specifica-

tions for this contract, and that our contract has been terminated.
In the event that at some later date it is legally determined that our contract
has not been terminated, we request this protest be considered our request for an
equitable adjustment of our contract to provide for extension of time and adjustment in contract price to cover our increased costs and time for performance
made necessary by the action of the Contracting Officer.

On December 8, 1947,the contractor inquired of the Bureau whether
it should hold the "Company-owned plant, equipment, materials, sup' site on the possiplies, crews .and supervisory personnel * * at the
bility that we may at a later date be required and directed to resume
work under this contract," or whether it should "attempt to mitigate
incurred costs and losses to be incurred by immediately removing said
plant, equipment, materials, ;supplies, crews, and supervisory personnel, for use elsewhere."
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On December 17, the Bureau responded by stating its legal position
in the same languagse that employed in its letters to Arizona-Nevada
Constructors and Morrison-Knudsen, namely, that the contract had
not automatically terminated, but that theparties were not obliged to
proceed under it until additional funds should, be made available by
Congress for the resumption of work.
On December SO,1947, this contractor also stated its position in. a
letter to the-Bureau which was almost identical in language with those
written by Arizona-Nevada Constructors' 0and Morrison-Knudsen
Company and which requested the decision of the Department on
the same four questions. The only other letter from Kiewit in the
file is the contractor's formal acknowledgment to the Bureau of -the
Jatter's communication of December 26. concerning the availability
of additional funds.
:

.

BECHTEL CORPORAanON

* This contractor on December 4, 1947, acknowledged the Bureau's
letter of November 26 concerning the exhaustion of funds by stating
that it. considered the measures that. it was compelled to take in order
to protect its property during the shut-down as extra work, for which
it expected additional compensation. It then wrote:
* * * we onsider your stated failure or refusal to continue to pay for
the performance of work under our contract as nwairhnted and a breach by
the Government. of. the contract. It is our thought that the extent of the damages resulting from the action of the Government can best be minimized by
an immediate conference to effectuate the termination of our contract, and an
amicable adjustment of the damages and additional costs theteby occasioned
tous
u e *

On December 23, in response to the statement of the legal position
of the Bureau contained in its letter of-'December 16, the contractor

requested an answer from the Department to the two following
questions:
1. Is it the Government's position that the above-numberedcontract was not
terminated by the exhaustion of funds?
2. Will the contractor be required to return to work upon notification that
additional funds are available?

On December 30, 1947 after the contractor had received the Bureau's letter of December 26 informing it that. "additional funds are
now available," Bechtel requested instructions from the Bureau as
to whether the letter of December 26'was "intended as an order that
we proceed with the work under the
* * contract?" If so,
the contractor requested "that a proper change order * * * be
issued and that' such change order include proper and equitab]a adjustments in prices and time for completion * * *." The'contractor requested also "a definite assurance and commitment from
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you of the amount ofbnney now available for payment for Work
performed by' us in the event we are required to recommence operations, such comtitment to demonstrate that we will be paid in full
for all work required to be performed under the above contract during
the fiscal year 1948."
1. The first legal question is whether the Bureau's identical letters
of November 26 served to put the several -contractors on notice that
the respective contracts would terminate under their own terms on
November 30, when funds for payments to the contractors w6uld bhcome exhausted.

It will be noted in connection with this point that paragraph 11
of the specifications, previously quoted, is addressed: solely to the
liability of the Government in the event that Congress should fal
to appropriate funds for the ontiimation of operations under the
respective contracts after the first year. It does not provide hat
the contract shall terminate upon a failure by the Congress to ap
propriate sufficient funds.
In Dineen v. United States, 1 F. Supp. 742 (Ct. Cl., 1947), where
the Government had informed a contractor who was engaged i high
way construction for the National Park Service that further monthly
progress payinents could not be made because of the exhaustion of
funds, had subsequently authorized the contractor to suspend work,
and had thereafter called on the contractor to complete; the work
under the contract after funds for that purpos& were made available
by Congress, it was held that neither the exhaustion of funds nor the
suspension order which followed automatically terminated the
contract.
The decision of the Comptroller General (B-2020) dated January
9, 1948, and addressed to the Secretary of the Interior, with respect
to the consequences of the exhaustion on November 30, 1947, of appropriated funds for earnings under Bureau of Reclamation contracts,
indicates learly that, in the opinion of the Comptroller General, these
contracts did not necessarily come to an end on the date mentioned.
In the view of the Comptroller General, a hiatus existed, "at least
in the liability of the United States," from the time when the appropriated funds became exhausted until the enactment of a supplemental appropriation statute providing funds for further payments on work covered by the Bureau of Reclamation contracts. This
hiatus ended when the supplemental funds became available and the
contractors were informed of that fact.
* The following decisions of the Court of Claims support the view
taken in the Dneen case and in the Comptroller General's decisiorn
of January 9, 1948,with regard to the point now under considera-
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tion-:schuZer & McDonald, Ine. v. United States, 85 Ct. Cl. 631 (1937);
William T. Jop.lin v. United States, 89 Ct. Cl. 345 (1939).
In the light of these authorities, it seems clear that the Bureau of
Reclamation contracts which are the subjects of this menorandum
did not terminate automatically on November 30, 1947, as a result
of the exhaustion of the funds appropriated for the work covered by
such contracts.
2. As it has been concluded that the several contracts did not
terminate automatically on November 30, 1947, the next question to
be considered concerns the nature of the legal relations which existed
between the parties subsequent to that date.
Decisions of the Court of Claims indicate that the inability of the
Government to make further payments under contracts such as those
involved here places it in a vulnerable legal position with respect to
the other contracting parties. Thus in Schuler. & McDonald, Inc. v.
United States, supra,-where the Government caused work to be suspended under a contract because of the exhaustion of the applicable
appropriation, the court held squarely that the Government had
breached its contract. This idea of breach by the Government was
carried over into the first opinion in William T. Joplin v. United
States, spra, wherein the Govermuent "about October 8, 1928, in
effect, directed the plaintiffs to cease operations until further notice
*; * * unless they were willing to finance the work themselves."
In a supplemental opinion, however, the- Court of Claims stated (89
Ct. Cl. at pp. 362-363) that* :* * In the opinion heretofore filed it was stated that this [action by the
Government] constituted a breach of the contract on the part of the defendant.
This statement was too broad for the reason- that the action of the defendant
violated none of the express provisions of the contract. * * * When the
defendant announced that it would stop making payments in accordance with

the terms of the contract, the plaintiffs could have abandoned the project and
sued on a quantum meruit for the work done and for damages. * * *

This second statement by the Court of Claims in the JopVlincase
seems to describe accurately the legal relations existing between the
Government and the several Bureau of Reclamation contractors subsequent to November 30, 1947, and prior to the receipt by the contractors of the identical letters of December 26, 1947,from the Bureau
stating that funds for further earnings under the contracts had become available. After the Government announced that funds would
be exhausted on November 30 and that any work performed thereafter would be done at the contractor's risk insofar as. compensation
was concerned, it would be unreasonable either to require a contractor
to continue with performance after November 30 or to require that
the contractor stand by in readiness for an indefinite period because
of the possibility that at some future time funds might once more
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become available. On the contrary, it seems that during the period
in question each of the contractors possessed a power of rescission
which, if it had been exercised, would have terminated the contract
and would have. enabled the contractor to recover for the work
previously performed and for the damages suffered as a result of the
action of the Government.
:
There is nothing in the record before me to indicate that any of the
four contractors exercised this power of rescission.
In its letter of Deember 5, 947, to the Bureau of Reclamation;
Arizona-Nevada Constructors stated that its communication should
not be construed as "an election to exercise.any particular remedy to
which we are entitled." This same contractor's. lengthy letter of
December 20, 1947,consisted principally of an argument that the contract terminated under its own terms when funds were no longer
available to finance the work covered by the contract, and of the request
for the views of the Department on the legal position of the contractor.
In its letter of December 5, 1947,Morrison-Knudsen Company, Inc.,
and M. H. Hasler stated that "we will consider the contract terminated, if funds:are not made available for continuance of, the work
within a reasonable period of time subsequent to November.30, 1947."
The Morrison-Knudsen letter of December 23. to the Bureau was
virtually identical with; the letter. of ecember 20 from ArizonaNevada: Constructors.
.
On December 5, 1947,Peter Kiewit Sons' Co. informed the Bureau
that whileit.believed. "that our contract, has been terminated," nevertheless, "in the event that at some 'later date it is legally.determined
that our contract has not been terminated, we request this protest be
considered our request for an equitable adjustment." Three days
later, this contractor asked .the.Bureau whether:it.should hold its
equipment and personnel at the site "on.the possibility that we may
at a later date be required and directed to resume work under this contract." Finally, the Kiewitdletter, dated December 20, 1947, was virtually identical in language with the letter of the same date from
Arizona-Nevada Constructors.
The Bechtel Corporation, on December 4, stated, to the.Bureaui that
it considered the Government's "failure or refusal to continue to' ay
for, the performance of work under our contract as unwarranted and
a breach by the Government of the contract," and .the contractor requested a conference at. which it might discuss the termination of its
contract; While this statement by Bechtel at first glance might indicate an. intention to rescind, on December 23 this same contractor
asked the' Bureau. whether it would "be required. to return to work
upon notification-that additional funds are available?".
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There is no evidence that any of the contractors made any statement or took any action which clearly gave the GIovernmentnotice of
an intention permanently to abandon work on the Friant-Kern project. Therefore, it is my conclusion that none of the four contractors
took the positive unilateral action necessary to constitute a valid
exercise of the power of rescission.
When the contractors were notified by the Bureau's identical letters
of December 26 that funds had become available for the payment of
contract earnings, the power of rescission which the contractors had
possessed since November 30 ceased to' exist. There are two reasons

for this conclusion.
In the first place, even if one of the parties to a contract has repudiated it (an act of greater significance legally than that of the Government in the instant case), the repudiation may be withdrawn unless
the other party has, before the withdrawal, either manifested an
election to rescind the contract or has in some other manner changed
his legal position in reliance on the repudiation. See Nilson v. Morse,
52 Wis. 240, 9 N. W. 1 (1881-); Raybutrn v. C:onstock, 80 Mich. 448,
45 N. W. 378 (1890) ; Johmnsonv. WrigAt, 175 Minn. 236, 220 N. W. 946

(1928). A fortiori, it. is clear that the Bureau of Reclamation, by
sending its letters of December 26, cut off the possibility of any change
in the legal relations of the parties which might have'followediits
; letter' of. November 26 and the exhaustion of appropriations on No"
vember 30 if any of the contractors had acted in a timely manner to
effect such a change.

In th: second place, the contractors failed to exercise their power
of rescission within Areasonable time after learning of the conditon
.of the appropriations . and, accordingly; they forfeited the power.
Williston,

(IContrats
(Revised ed.) 1937, sec. 1469. The contractors

had almost a month (fromNovember 30 until the receipt of the letters
eofDecember 26) during which they might have:exercised their power
of rescission. This period constituted a reasonable time within which
to make 'n election to rescind. The Government thereafter ws in
a position to perform its obligations, and the'contractors were informed of that fact and of the Governmentes expectation that they
would resume work under the, contracts.
Therefore, it is my opinion -that each of the contractors became
bbligated, upon receiving the Bureau's commnanicationof December
26, to resume work under its contract.
x3. The next. question that arises is whether the D)6partment. can
properly' grant to each of the contractors an equitable adjustment
under article 3 of the contract or a modification of the contract under
article 4.to cover the additional exp nses
because of the
suspension of the' work as a result of:the Gover-nment's failure to
provide the funds necessary for continuous operations.
.oocasioned
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Article 3 of each contract authorizes the contracting officerto "make
changes in the drawings and/or specifications of this contract," and
provides that "If such changes cause an increase or decrease in the
amount due under this contract, or in the time required- for its performance, an equitable adjustment shall be made and the, :contract
shall be modified in writing accordingly
* f 8." The languageof
this article plainly indicates that it does not provide a means whereby
relief may be granted administratively to the Bureau of Reclamation.
contractors with respect to the additional expenses occasioned by the
work stoppages. This is because the; work stoppages did not result
from "changes in the drawings- and/or specifications," but, rather,
resulted from the exhaustion of the funds appropriated by Congress
for the;making, of payments under these and other contracts of
the Bureau of*Reclamation. Hence, article 3 of the respective contracts is irrelevant to the situation with which we are dealing in this
memorandum.

See Diamvond

y.

United States, 98 Ct. Cl1. 543, 551

(.1943).

Article 4 of each contract also fails to provide a means whereby
relief may be granted administratively ,by this .Depaxtnent to. the
contraGtors,in connectionwith the added expenses resulting from the
work stoppages due to exhaustion of funds..,: This article provides
that if, during the progress of the .work, the contractor encounters
or,:the Government discovers "subsuif ace and/or latent conditions- at
the site materially differing from those shown on the dra*wiAngs.or
indicated in the.specificatigs~, or unknown conditions of a unusual
nature differilgi materially. from those ordinarfily encountered and
generally reo'ognied as inhering in work of the characteprie'd
for inth.e plans and specifications,%the
t contractway be "'modified to
provide for any inrease or decreaseof costjand4/r difference in time
resulting from such conditions." The purpose of article, 4 is to provide'a procedure under which the Government maysalter the contract
in order -to meet"unanticipated physical conditions. United Stat es
v, Rice, 31.7 U.,S. 61, 66 '(1942).; The, Arndel ,Cqporation v. United
States,.103Ct. Cl.688 (1945,), cert'or i. denied 326- T. S. 752 (1945);
,Breymanna~,v..UZnited States~, 106, Ct. CL 367 (1946); Ottinger Bros.
Construction Co., 3 CCF 489, 491 (War 1Department BCA No. 977,

1945); Trapp-Carrolz ; ompany, 1 CCF 39, 330, 331 (War Department BCA No. 1425.1943). The problem efore. us. did not arise
because Umanticipated physical coihditions, were. encountered

or dis-

.covered in coilection with the work under any of the contracts.
Instead, as previously indicated-, thesituation

developed solely because

*ofthe inability of the Bureau of Reclamation to. make, progress payments.to te contractors, over a period of .approximately 1 month.
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Therefore, article 4 is of no assistance in considering the matter of
administrative relief to the contractors
4. Another pertinent question is whether the contractors may be
granted by administrative action extensions of the time prescribed in
the respective contracts for the completion of the work under such
contracts.
It is clear, in my opinion, that each contractor is entitled to an appropriate extension of time, and that the extension may be granted by
Article 9 of each contract provides, among
administrativeaction.
other things, that the contractor: shall not be. chargeable'with "any
delaysin the completionof the work due to unforeseeable causes * * *
including:* * * acts of the Government * * *"; and that the time
for completing the work under the contract may be extended by administrative action when such delays occur. As this language was
drafted by representatives 'of the Government, its scope 'should be
liberally construed for the'benefit of the other party to the contract.
A&co'dingly, I conclude that the phrase F'acts'.of the Government"
should be broadly construed to include any exercise of power or deterniination of will, producing an effect in the sensible world," by' an
agency, officer, or employee representing the Government. (See the
definitiofnof the noun "act" in Webster's' New International Dictionary, 2d ed., Unabridged.) When viewed from this standpoint,' the
action of the; Government in providing for the fiscal year 194' funds
inadequats in amount-to finance the operations contemplated for that
year. un'der the coltracts between-the Bureau of Reclamation and the
contractors whose situations are under' consideration in this memorandum, and the notifications which were given to the contractors by
the Bureat of Reclamation in the identical'letters dated November 26,
1947Tiwere"acts of-the Government" causing delays in the completion
of the work under'the several contracts, within the meaning of article
9 of each contract.

;fIt 'is also my view that'such "acts of the Government wereun
foreseeable," in the legal sense. 'That is to say, enforced work stoppages under long-term Bureau of Reclamation contracts due to exhaustion-of funds are not of such-frequent occurrence as to be a part
of the common experience of persons who deal with the Bureau and,
a likely contingency." In fact,
hence, to be 'reasonably anticipated
I am informed that' the work stoppages in the autumn of 1947'were
the first that ever became neessary 'on account of exhaustion of funds
in the entire history of- the Bureau of Reclamation. The inclusion in
these contracts of a 'prdvision relating to the liability of the Government for 'ainages' in the event that' Congress might fail to provide
funds for the completion of the'work does not mean that such a contingency was reasonably expected by 'the persons who signed the contract as likely to occur.
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Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.24; 12 F. R. 8424), I direct the contracting officerto notify each of. these contractors that the contractor
is granted a period of 10 days from the date of the receipt of such
notification within which to submit a formal application for an extension of time under article 9 of the applicable contract with respect
to the delay caused by the acts of the Government discussed in this
memorandum.
5. Apart from the extension of.time referred to above in part 4 of
this memorandum, it appears that no relief can be granted to these contractors by administrative officials of the Government. Whatever
claims the contractors may have against the Government by virtue of
increases in costs occasionedby the exhaustion of funds and the necessary stoppages of work are in the nature of claims for unliquidated
damages. It is the general rule .that officers and employees of the
executive branch of the Government are without authority to entertain and settle claims against.the United States for unliquidated damages arising in connection with Government, contracts. Wm. Cramp
& Sons v. United States, 216 U. S. 494, 500 (1910) ; Arthur. T. Lange-

vinv. UnitedStates, 100Ct.C1.15,31:(1943).

.

Hence, the possibility of making these contractors whole with respect
to. their added costs resulting from the exhaustion .of funds and the
work stoppages would seem.to.depend upon congressional action in
their behalf,,.or perhaps upon the successful.outcome of proceedings
institutedbytlthem-intheCourt ofClaims. If the contractorsand the
Bureau of Reclamation could agree regarding the amounts of the increased costs which were incurred by the contractors as a consequence

of the exhaustion of funds and the resulting work stoppages, it would
not be inappropriate, in my judgment, to join the contractors:.in a
request that Congress relieve the contractors with respect to such
amounts.
MASTIN G. WHITE,

Solicitor.
ESTATE

:OF LUCY THOMPSON,
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0 Decided Febmuary 9,1948

Indian Laws-Descent: and Distribution-Act

of June 25, 1910 (36 Stat.

855)-Secretary of the Interior-State CourtJudgments-Evidence.
T.he determination and settlement of all questions or controversies concerning
the heirship to restricted allotted lands is vested solely in the Secretary of
the Interior by the actof June 25, 1910 (36 Stat. 855), and the Secretary's
jurisdiction over those matters accordingly is regarded as exclusivezand
universal.

945955-54---12
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As a necessary part of the Secretary's complete jurisdiction in matters of this
kind, he has the power to ascertain and determine the status of persons who
are claiming as heirs, and in making that determination he is not controlled
or bound by decrees or orders entered by the State courts.
An adjudication of birth by a State court is not conclusive, but constitutes. a

part of the evidentiary material to be considered in determining the status
of an individual who claims to be an heir to restricted Indian land.
APPEAL FROM THE BUREAU OF IDIAN

AFFAIRS

On June 16, 1942, Edgar Warren Wolford submitted his petition,
together with supporting papers, to reopen the heirship case of Lucy
'Thompson, a deceased member of the Yurok or Lower Klamath
River Tribe of Indians, -under the jurisdiction of the Hoopa Valley
Agency in California. The Department had determined, on October
28, 1935,that Loleta Thompson, an adopted daughter of the decedent,
was entitled to inherit her restricted estate.1 The decedent also
owned unrestricted property which was probated in the Superior
Court of Humboldt County, Californian2
The petitioner's request for a reopening was predicated upon an
adjudication of his birth as it was established in the Superior Court
of Humboldt County, California, during the year 1941.3 On June
26, 1942, the Department reopened the heirship proceeding and directed that further hearings be had to ascertain whether the petitioner was entitled to share in the estate as the decedent's son. Notice
of the taking of further testimony was- given by the Examiner of
Inheritance, and further hearings were held in September 1945. The
petitioner and a number of other witnesses testified at those hearings.
On July 16, 1947, the original decision of the Department, finding
Loleta' Thompson to be 'the'isole heir of the decedent, was affirmed by

the Acting Commissioner of Indian Affairs. The present appeal
followedthat determination.
'Petitioner relies primarily upon the order of the Superior Court
of Humboldt County as constituting a conclusive determination of his
birth and parentage. The examiner reports that no written record
apparently was made of the evidence adduced at that proceeding?
One of the papers presented by the petitioner is a document certified
by the State registrar to be a true copy Qf the "original certificate of
'The decedent was, unallotted, but her restricted estate consists of inherited interests In
lands which were allotted to, Indians on the Hoopa Valley Reservation in California.
Those lands are still held in trust and are subjee to the administrative control--of the
Department.
estate was not- furnished; but
2 A copy of the probate. decree covering the unrestricted
the record indicates that. Loleta Thompson, the adopted daughter of-the decedent was also
found to be the beneficiary of the unrestricted property.
A copy of.the, certificate of birth established by the.state court refers to the mother
of the petitioner as Che-Na-Wa-Weiteh-Ah-Wah thei alleged Indian name of Lucy Thompson.
It is reported that the substance of, the proof, upon which the. decree was entered
may be found in the affidavits and papers submitted by the petitioner in support of his
:
.
claim..
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birth as established in the Superior Court of Humboldt County."
Such a judicial proceeding appears to be authorized by the California
law.5 The State statute contains a requirement6 that the court's
order shall be made in the form and upon the blapk prescribed and
furnished by the State registrar. 7 While full conpliance with the
.statute necessarily includes the naming of the child's parents, nevertheless, it seems that the primary purpose of the judicial proceeding in
question is, to establish a -record of the fact and the time and i5laceof
the birth of an individual, and that the exact identity of the parents
is incidental to-the b asicojpective sought.
Aside from any force or effectwhich the order of the State court and
the local vital statistics records may have in this matter, this Department is free, hevertheless, to conduct an independent investigation of
all of the facts to ascertain the heirs of a deceased Indian owning restricted property. The $ecretary- of the Interior is directed, under
such rules as he may prescribe, to ascertain the legal heirs of Indians
owning interests in restricted allotments, "and his decision thereon
shall be final and conclusive." The determination and settlement of
all questions or controversies concerning the heirship to such restricted
lands is vested solely in the Secretary of the Interior,j and his jurisdiction over these matters

accord ingly has be~e~regarded as exclusive

and universal.9 As a necessary part of the Secretary's exercise of coinplete jurisdictioidn matters of this kind, h!ehas the power to ascertain
and determine the status of persons who are claimningas heis, andt in
making that determination he is not controlled or bound by decrees or
orders entered by the State courts.10
* While it appears, therefore, that an investigation of all of the
available facts,'can be made to determine the status of an individual
who is claiming to be an heir to an Indian's restricted estate, nevertb~eless,the Acting Commissioner of Indian Affairs and-the, Examiner
of Inheritance properly considered the State court proceeding as a
part of the evidentiaryyaterial produced in support of the petitioner's
claim. The functionpf .the Secretary at this time is to ascertain
whether the decisions of those officials: that the petitioner failed to
Pshre
i. the estate, arep supported by the entire
establish right to
record.
'California

CodsDeering,

l939), srec. lO600 et. se.., as amendeq, Califori.,Code

Code (eerig,. 1939), seq. 10696.
6Californiai
* ' See sec. 10200 of the al1ifbrniaCode.

.

.,

8372).
Section 1, act of June 25, 1910 (36 Stat. 855; 25 U. . C. sec.
First Moon y. White TaR and United ,tates, 270 U. S. 243 (1926) aToipell V.dCommons, 239 1:. S. 506 (1916j Bertrand v. Doyle, 36 F. (2d) 351 (1929) Band v. United
States, 11 Fed. 613 (1910); Spicer v. Coon, 110 Okla. 233, 238 Pac. 833 (1925).
10Lane v. United States ex rel. Mickadiet, 241 U. S. 201 (1916); Cf. Miclsadiet v. Pay-ne,
269 Fed. 194 (1920) ; See departmental rulings dated April 12, 1930 (53 1. D. 78, 83, 89),
and September 26, 1913 (42 L. D. 493).
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It would seem that the action to establish the birth of the petitioner
in the State court was not strictly an: adversary proceeding, particularly after Victor Zampatti, an attorney and the administrator of theunrestricted estate of Lucy Thompson, had withdrawn his original
objection to the establishment of the petitioner's birth. It will be,
noted that the condition upon' which the administrator withdrew
his objection was that the petitioner relinquish all claim to the estateof Lucy Thompson. ':The superior court apparently had determined
prior to the agreement or stipulation between 'the parties that the petitioner was not the son of Lucy Thompson.1 ' It would appear, therefore, that the proof apparently available to the administrator. in
support of his initial objection to the adjudication of birth would
have: defeated' the petitioner's claim had the stipulation in question,.
including the withdrawal 'of the objection by the administrator, not.
been executedd* 2 '

'

'i

The affidavits submitted by petitioner' are. not convincing insofar
as they attempt to show that the Indian servant employed in the
Wolford home, who is alleged to have given birth to a child while
so employed, was: actually Lucy Thompson, the present decedent.,
The assertion that the Indian' servant in question had tribal~ tattoo,
marks on her chin is' not persuasive, in view of the examiner's statement that chin tattooing is'a common-custom and is widely practiced
ariong the Indian women of the community in which Lucy Thompson lived.' Furthermore, 'the statement that Lucy Thompson was employed or "worked'out" as a'servant girl is refuted by the testimony
of elderly Indians who were well acquainted with the decedent over
a period of many years. Those witness'es,including Victor Zampatti,
who had also assisted Lucy Thompson in various business dealings
during her lifetime, testified to the effect that' Lucy had no' children.13 0Finally, it should b&'noted that the'testihony taken at the
original hearing'on the estate likewise fails to disclose any indicaSee the testimony of Victor Zampatti, "I appeared and objected to the proceedings
and * * * after the court rendered its decision against Mr. Wolford, at the time,
then Mr. Wolford and Mr.: Dorman' [petitioner's attorney' came to me and asked
me that if I withdrew my objections, they would sign a stipulation, or rather Mr. Wolford
would sign a stipulation that he would release and relinquish any right, title or interest
in the' estate of Lucy Thompson'and to any Indian claims, and so with that promise we
prepared the stipulation and signed." (P. 10.) "The consideration was that I would
withdraw my objection so that he [Edgar W. Wolford] could establish his -birth, and
until that time the court had rendered the opinion that he was not the son of Lucy Thompson and the court 'would have' held' that opinion if I had not withdrawn my objection,
and when there was no one there to present any objection why I understand the
court signed an order that he was the son of Lucy Thompson.. (P. 4.)
12 See Victor Zampatti's testimony (p. 11) where he stated that he had proved to his
"own satisfaction that he [petitioner] was not the son of Lucy Thompson."
IdSee the testimony of victor ZaMIpatti(p. 13), Dora Thompson (pp. 17, iS), Carley
Stevens (p. 19):
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tion that Lucy Thompson may have had a child; in fact, the witiiesses at that hearing stated that she never had issue.4
An examination and analysis of all of the facts and circumstances
impels this Department to conclude that the decisions of the Acting
Commissioner of Indian Affairs and the Examiner of Inheritance
-are fully supported by the proof in the entire record on the present
*case. The Acting Commissioner's decision of July 16, 1947, denying
-the claim of the petitioner, is accordingly affirmed.
:

WILLIAM E. WARNE,

Assistant Secretary.
STATE OF LOUISIANA

A-24618

Decided February 18, 19.48

Swampland Selection-Validity
of Previous Survey.
A swampland-selection application filed by the State of Louisiana for a long
and relatively narrow strip of land purportedly existing between the record
meander line and the existing shore line of Moss Lake and Calcasieu River
was correctly rejected where the land bounded by the meander line, as
shown on the plat of a previous survey, had been patented to the State
under the swampland laws some 95 years ago, since the State had not made
a sufficient showing that the survey was fraudulent or so grossly in error
as to constitute a fraudulent survey.

Secretary of the Interior-Determination Whether Lands Are Vacant Public
Lands.
The Secretary of the Interior is under a duty to determine Whether lands
applied for are vacant public lands and subject to disposal, or whether they
have been previously reserved, granted or sold. Pursuant to such determination, he may order a resurvey of lands believed to be public lands.
But the record in this case does not indicate an adequate basis upon'which
the Secretary could properly determine that the lands applied for were
public lands which should be resurveyed and disposed of as public lands.

Survey-Boundary

Lines of Watercourses-Meander

Lines.

Generally, a meander line of a watercourse is designed only to show the
sinuosity of a stream or body of water; the water line itself, not the meander
line, constitutes the boundary line. Although the meander line may constitute the boundary where there has been fraud or such gross error as
amounts to fraud, such fraud or gross negligence is not proven by merely
showing the omission of some land from a survey. The burden of proving
the survey to be fraudulent or so grossly erroneous as to amount to a fraud
is upon the person who seeks so to categorize the survey.
14See, particularly, the statement of Allen Thompson, the stepson of the decedent, who
lived with Lucy Thompson for 21 years from the time he was 4 years old, and who appears
to have been taken into the'home of Lucy Thompson andher husband about the year 1884.
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Cases Followed.
United States v. Lane, 260 U. S. 662 (1923).

Cases Distinguished.
Jeems Bayou Club v. United States, 260 U. S. 561 (1923); Security Land dEceploration o. v. Burns, 193 U. S. 167 (1904); French-Glenn Live Stock
Co. v. Springer, 185 U. S. 47 (1902); Niles v. Cedar Point Club, 175 U. S..
300 (1899) ; iforne

4. S&ith, 159 U. S. 40 (895).

APPEAL FROX THE BUREAU OF LAND MANAGEMENT

On November 18, 1946,the State of Louisiana filed a swamplandselection list (B. L. M. 011778) under the acts of March 2, 1849

(9 Stat. 352), and September 28, 1850 (9 Stat. 519).' The landswhich the State seeks to obtain were described as follows in the selec-

tion list:
That part of Section 6 lying between the traverse shown on survey by John P.
Parsons and Calcasieu River and Moss Lake, containing an estimated area of
104 acres;
;
;
I
That part of Section 7 lying between the traverse shown on survey by JohnP. Parsons and Moss Lake, containing an estimated area of 227 acres;
That part of Section 18 lying between the traverse shown by John P. Parsonsand the Calcasieu River, containing an estimated area of 16 acres;
All in Township 11 South, Range 9 West, Louisiana Meridian, in accordancewith plat of survey by P. Shutts' Sons, C. B., November 6, 1946.
The area of the above lands calculated by planimeter.

Accompanying the selection list were a report and a map of the
area prepared for the State land officeby F. Shutts' Sons, Civil Engineers, of Lake Charles, Louisiana, concerning the survey and area in
T. 11 S., R._9 W., Louisiana Meridian. That map purports to show
a long, narrow strip of land lying within secs. 6 7, and 18, between
the record meander line and the existing shore line of Moss Lake and
Calcasieu River, on the east side of the lake and river but west of theeast meander line shown on the 1883 Parsons survey of these sections
in this township. The tabulation on the Shutts map shows the acreage of this strip of land as 350.75 acres 2 in relation to the meanderline of the Parsons survey lat of 1883 and as 172.76acres in relation
to the meander line of the Williais survey plat of 1834. The Shutts,
report (p. 9) describes the present character of the land as follows:
All of the lands within Section 7 (excepting a small point of high land on the
East line), Section 18, and the area between the front of Sections 6, 7, and 18,
and the shore line of Moss Lake and Calcasieu River (excepting a small point of
high land near the South line of Section 6 and a small area of high land at the

North end of this area), are tidal marsh land subject to overflowand unfit for
cultivation, having an average elevation of about one foot above sea level.
.

The general provisions of these acts were carried into Rev. Stat. se. 2479; 43

. S. C-

sec. 982 et seq. See, also, Work v. Lousiana, 269 U. S. 250, 252 (1925). Compare act of
February 19, 1926 (43 Stat. 951; 43 U. S. C. sec. 993).
Although the Shutts map tabulated 350.75 acres as the amount of land allegedly unsurveyed, the State's application was for a total of 347 acres.
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The township in which the lands here involved are situated was
first surveyed in 1833 by Deputy Surveyor H. T. Williams, and the
plat of his survey was approved on September 3, 1834.
On December A 1850, the State of Louisiana filed a swamplanldselection list for the following lands in sees. 6, 7, and 18,;among other
lands:
Section
6- -

Subdivision

_

:_-

7---------

--

18 -All

Lots 7, 8, 9,- 10, 11, and 12
All ---7
---------------

Total acreage
:
7--7

S S

257. 31

412. 92
.541. 22

On May 5, 1852,this Department approved the State's selection of
all these lands except lot 8 in see. 6, and lots 10 and 11 in sec. 18.
Thus, the State received, among other lands, all of the following lands.
which it had selected:
Section

Subdivision

6-

7

-All
18 -----------------

--

Lots 7, 9, 10, 11, and 12 ---Lots to 9, and 12 to 14, inclusive-

Total; acreage
212. 78
412. 92
480. 68

In 1883, the entire township was resurveyed by Surveyor John PR
Parsons, and the plat of his survey was approved on June 23, 1883.
In its decision of February 13, 1947,the Bureau of Land Management rejected the State's present swampland selection, holding that
the land for which the. State now seeks a patent is not public land
because it passed to the State of Louisiana some 95 years- ago under
the State's swampland selection approved by this Department on
May 5 1852. The Bureau stated that although the Shutts map,
"shows that the Parsons resurvey of the meander lines is located some
10 chains to the east of the original Williams meanders of the Calcasieu River and Moss Lake," the Parsons field-notes show that.
Parsons, identifying certain corners, closely approximated the record
of the Williams survey. Hence, the Bureau concluded that the Williams and Parsons surveys of the section lines were identical in
position. On this. basis, and on the basis of the representations in
the Shutts map and report, the Bureau also concluded'that the strip
of land now sought by the State (excluding about 20 acres of lake bed
filled with spoil) contains about 190 acres lying in front of secs. 6, 78
and 18, is about 155 chains' (10,230 feet, or nearly 2 miles)' long, and

132

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[60 I. D.

has a maximum depth of 24 chains (1,584 feet) and an average depth
of 15 chains (990 feet). The Bureau pointed out that Williams had
meandered the river and lake in this area without establishing intermediate meander corners, and that (with the exception of the eastern
part of the line between sections 18 and 19) he had run only the outer
boundaries of the various sections through which the meanders ran,
without running the section lines in the field. It was the Bureau's
view that Williams, in effect, had surveyed these sections as one tract
containing approximately 3,000 acres, with respect to which the 190
acres of alleged omitted land represented an error of only about 61/2
percent of the entire tract. The Bureau then applied the rule of
United States

v. Lane, 260 T. S. 662 (1923), that-

-Lots patented under the public land laws according to a plat showing them
bordering on a lake, extend to the water as a boundary and embrace pieces of
land found between it and the meander line of the survey, where the failure
to include such pieces within the meander, was not due to fraud or mistake, but.
was consistent with a reasonably accurate survey, considering the areas
included and excluded, the difficulty of surveying them when the survey was

made and their value at that time.

The State has appealed (A-24618) and, pursuant to the Department's requirements, has served copies of its appeal and brief on the
Louisiana Farm and Live Stock Company, which the records of
Calcasieu Parish show to be the owner of the lots to which the alleged
excess lands are attached (lots 7, 10, and 11 of sec. 6, lots 2, 3, 7, and 8

of sec. 7, and lot 3 of sec. 18, T. 11 S., R. 9 W., Louisiana M.). Photostat copies of the record were furnished to attorneys who stated that
they represented parties interested in this case and who, after reviewing the record, wrote to the Department that they would rely on the
Bureau's decision without filing an answer or brief.
In its appeal, the State urges that the 1852 swampland-selection
approval did not pass to the State the title to the lands now selected
by the State. The State contends, first, that the correct acreage of the
excess area is not 190 acres, as stated by- the Bureau, but 237.15 acres,

as shown by exhibits prepared by F. Shutts' Sons which place the
Williams meander line of the east shore of Calcasieu River and Moss
Lake in red ink on the map some 10 chains to the east of where the
Williams meander line was previously marked on the Shutts map,
so as to conform the Williams meander with the section lines and cor-ners established by the Parsons survey. The State further contends
that the Bureau should not have calculated the proportion of the excess acreage on the basis of the approximately 3,000 acres in the entire
area whose outer boundaries only had been run by Williams in his
1833 survey, but should instead have calculated the proportion of the
excess acreage on the basis of the total acreage of only the particular
lots to which the excess would bet added, or, in the alternative, on the
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basis only of the particular sections (6, 7, and 18) in which the. alleged
excess occurs. The first method, says.the State, would show an excess of 68 percent.; the second method an excess of 56 percent. . With
this amount of excess, says the State, the.Bureau should have held
that the original survey 3 was fraudulent or so grossly erroneous as
to constitute, in effect, a fraud on the Government ad,. therefore,:
that the meander line, not the water line, should be considered as the
.boundary to the land which passed.to the State in 1852; and thus the
land to the west of the meander line would constitute unsurveyed land
which -wasnever selected by or patented to the State and may be selected now. The State cites, in. support of its contentions, the following decisions:
Jeem~sBayou Club v. United States, 260 U. S. 561 (1923) ; Security
Land & Exploration Co. v. Burns, 193 U. S. 167 (1904) ; FreMh-Glen.

Live Stock Co. v. Springer, 185 U. S. 47 (1902); Niles v. Cedar Point
Club, 175 U. S. 300 (1899); Horne'v. Smith,

159 U. S. 40 (1895).

Implicit in the State's application and appeal, and in the Bureau's
decision, is the assumption that the lands alleged to be excess acreage,
i. e., lying to the west of the east traverse line of Calcasieu River and
Moss Lake, were in existence in 1833 and 1883when the Williams and
Parsons surveys were made. The Shutts report, in fact, alleges that
the shore line in 1911, when Frank Shutts surveyed the east shore
of Moss Lake, was the same as it is now, except the south half mile
'of the lake which was in 1923 and 1924 extended westward some 200
feet by the deposit of spoil; and that several trees along the shore line
. indicated, by their tree rings, that they were in existence in 1833. The
Shutts report appears to be inconsistent in these matters. The trees
-were allegedly found along the shore at traverse points 22 to 26, inclusive, yet these points are along the shore of the south half -mile of
the lake the shore of which was extended by the deposit of spoil in 1923
and 1924.

*TheBureau's decision made no findings as to the age of the land.
'And for the purpose of this appeal, we shall assume, as did the Bureau, (a) that the present shore line of the land now claimed by the
*State was in existence in 1833 and 1883; (b) that the different lines
represented by the Williams meander line, the Parsons meander line,
and the present shore line were not due to any accretion to, or erosion
The State's contentions also necessarily impugn the validity, not of the Williams
survey alone, but of both the Williams and Parsons surveys along the east meander lines
of Lake Moss and alcasieu River. The Parsons survey had shown the meander slightly
to the east of the Williams meanders of the river and lake. The State contends, in effect,
*that both of these surveys of this: low-lying marshland were fraudulent along the
meander lines in not showing the existence of more than 230 acres of land to the wce8t.
.Yet the State finds no-fault with the Parsons survey, and practically no fault with the
Williams survey, with respect to the entire township and section lines.
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of, the shore line; and (c) that the land, as stated in the Shutts report,
is "tidal marshland subject to overflow and unfit for cultivation,
having an average elevation of about one foot above sea level."
The State is erroneous in assuming that the Parsons survey of 1883
has any bearing on the question as to what land the State received in
1852. The Parsons survey was not in existence when the State's selection list was approved in 1852. Only the 1833Williams survey has
any relevancy to the 1852 selection approval. No resurvey by the
United States could alter the title which the State received under the
1852 approval, based o the Williams survey. The title received by
the State must be judged on the basis of the facts as they were in
1849,the effective date of the swampland act, including the 1833 survey, not on the basis of the facts or survey of 1883 or at present.4
Nor does the State show a proper basis for asserting that the Bureau was wrong in computing the excess acreage, on the basis of the
Shutts map and report, as 190 acres, and that the correct acreage is
237.15. First, the State's figure 'of 237.15 includes, whereas the Bureau excluded, the approximately 20 acres said to be added to the
shore by deposit of spoil; second, the State furnishes no basis for the
precision of the red line drawn on exhibit A of its appeal, the second map drawn by Shutts, which demarcates the supposed position
of the Williams meander in relation to the present shore line. That
line must necessarily be based on an estimate only, since the east-west
section lines, on the basis of which the supposed red meander line
was drawn, were protracted lines. And if that meander line were
to be shifted westward, obviously the acreage of the alleged excess
strip of land lying to the west would be dinished.
Certainly, there
does not appear any basis for the exactitude of acreage, in terms of
hundredths of an acre, as is shown on the Shutts map. The Bureau's
figure of 190 acres was itself an estimate based on the facts supplied
in the Shutts map and report. That figure might actually be less or
greater. But the State has not demonstrated that the Bureau was
wrong, or that the excess land contains exactly 237.15 acres.
The State also contends that the Bureau should have calculated the
proportion of the excess acreage not on the basis of the 3,000 acres
within the section lines surveyed by Williams in this area, but on
the basis of the acreage of the lots to which the excesswould be added,
or on the basis of the acreage of the sections in which the excess acreage lies. Such computations, on the basis of 190 acres rather than
4 Lndsey v.'Rawes, 2 Black (67 U. S.) 554 (1862) Gleason v. White, 199TU. S. 54
(1905); Geazasn v. Lessee of Dlan Phillips, 20 How. (61 U. S.) 372 (1857), overruling
Brown's Lessee v. Clemnents,3 How. (44 U. .) 650 (1845); Frank P. Ryan, 13 L. D. 219
(1891) Oarlos C. Burr, 15 L. D. 395 (1892); Hiram Brown, 13 L. D. 392 (1891); Bdwarr
X. Marsh, 5 L. D. 96 1886); D. J. ,Shlenker (-510, 19i1-115331), August 7, 1911 (unreported); Cragin v. Powell, 128 U. S. 691 (1888) ; Seeretary's Instructions of June 20,
1946 (M-33711).
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the figure of 237.15 acres used by the State, would result in percent.ages of excess less than those mentioned in the State's appeal. It is,
however, unnecessary to pass upon the propriety of the Bureau's caleulation of percentage in this instance. Even if the State's suggested
-methods of calculation were adopted, the resulting percentages would
not alone be determinative of the basic issue whether the surveys of
Williams and Parsons were fraudulent or so grossly in error, with
regard to the running of the meander lines of Lake Moss and Cal*casieuRiver, as to constitute their surveys in that area a fraud upon
the Government and require the Government to treat the meander line,
rather than the water line, as a line of boundary.
The Secretary of the Interior is authorized, and is, under a duty,
'to determine whether lands applied for are vacant public lands and
-subject to disposal, or whether they have been previously reserved,
granted, or sold.5 Pursuant to such determination, the Secretary
may order a resurvey of lands believed to be public lands." But the
facts now in the record as to the land here involved and the Williams
.survey, in the light of the decisions of the Supreme Court in other
somewhat similar cases, do not indicate an adequate basis upon which
fthe Secretary could properly determine tat the lands applied for are
public lands which should be resurveyed and disposed of as public
1ands.7

The general rule is'that a meander line of a watercourse is designed
only to measure the sinuosity of the stream or body of water; the
water line itself, not the meander line, constitutes the boundary line."
"This rule is subject to the exception that where there has been fraud,
or such gross error as amounts to fraud, in the survey, the meander
line may constitute the boundary.' The surveys of the United States
.are presumed correct, and he who seeksto categorize a survey as fraudulent or so grossly erroneous as to amount to fraud has the burden of
Litchfield v. Register and Receever, 9 all. (76 U. S.) 575, 577 (1869) *
iitightv.
United States Land Association, 142 U. S. 161, 177-178 (1891) Kirwn v. Murphy, 189
.. 35, 53 (1903) Carrick v. Lamar, 116 U. S. 423 (1886).
New Orleans v. Paine, 147 U. . 261 (1893) Gardner v. onestell, 180 U. S. 362
'(1901) Cragin v. Powell, 128 . S. 691, 698-699 (1888) ; Scott v. Lattig, 227 U. S. 229
(1913) Moss v Ramey, 239 U. 'S. 538 (1916); Otto F. Henneke, A-24240, June 11, 1946
(unreported); 0. O. Cooper, A-24208, October 28, 1946 (unreported) Kirwan v. Murphy,
:189 U. S. 35, 53, 5 (1903).
7Cra gin v. Powell, 128 U. S. 691 (1888).
Railroad Company v. Schurmeir, 7 Wall. (74 U. S.) 272, 286-287 (1868) ; Hardin .
Jordan, 140 U. S. 371, 380 (1891);
itchell v. S'male,. 140 U. S. 406, 412-418 (1891)
Jefferis v. lEast Omaha Land So., 134 U. S. 178, 194 (1890) United States v. Lane, 260
U. S. 66,2 (923); -Whitaher v. M ride, 197 ,U. S. 510, 512 (1905); Horne v. Smith, 159
U. S. 40, 42 (1895); Producers Oil Co. v. Hauzen, 238 U. S. 325, 339 (1915);
een .
Cal tmet Canal and Improvement Co., 190 U. S. 452, 459 (1003).
Jeems Bayou Club v. United States, 260 U. S. 561 (1923); Security Land 4 Eploration
,Co. v. Burns, 193 U. .S. 1.67 (1904); French-Glenn Live Stock Co. v. Springer, 185 U. S.
47 (1902); Niles v. Cedar Point Club, 175 U. S. 300 (1899);
orne v. Smith, 159 . S.
-40 (1895).
-
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proving the validity of such charges. But fraud or gross negligence,
is not proven merely by showing the omission of some land from a
survey, or by showing the existence of land beyond the meander line
*ofa watercourse. From Newsomv. Pryor's Lessee,'0 through .Mitchell
v. Smale,11to United States v. Lane,12the Supreme Court has recog.nized that in the ealy days much land was not considered to be worth
the trouble of a minutely exact survey. The degree of precise particularity required in the survey must necessarily be evaluated in the
light of the character and value of the lands, the difficulties and time,
of survey, the remoteness of the lands, the intention manifested in
the survey, and the 'general degree of accuracy attained3 It may be
noted that the earliest officialprinted Manual of Instructions, to the
surveyors of the public lands, issued in 1855, about 22. years afterthe Williams survey, allowed for errors of up to 3 chains and 50 linksl
(231 feet) in the closing of township lines, and of up to chain and
50 links (99 feet) in closing meanders within each fractional section.4
The land here involved, which we assume has, never shifted, is said;
to be only 1 foot above sea level, marshy, unfit.for cultivation. Cer-tainly, in 1833 its value was negligible. The marshy character of theland, if land it was, precluded the precision, under the circumstances,
of a perfect survey. The alleged excess acreage does not consist of
markedly distinct bodies of land with unusual configuration, but is
merely a crescent-shaped apparent excessof land beyond the surveyed
meander line, similar to that involved in United States v. Lane, 260
U. S. 662 (1923). In fact, the crescent-shaped alleged excess here is
even narrower, proportionately, than the crescent-shaped excess in theLane case, which the Supreme Court described as having a "length of*i *
:* ;-nearly4,000feetand
* * * extreme widthabout1,200
feet.'5 As in the Lane case, the excess acreage here does not extend
beyond the sections of land to which the alleged excess is attached..
The plat of survey, and the field notes, quite plainly indicate that
the intention was to run: the meander so as to indicate the shore line,
not to constitute the meander as a boundary line separate from the
'shore line. Both in the Lane case and here, the meander line throughout its length approximately conformed to the sinuosities of the shore.
107Wheat.

(20 U. S.) 7 (1822).

1140 U. S. 406 (1891).
2 260 U. S. 662 (1923).

is United States v. Lane, 260 U. S. 662 (1923).
'
14Manual of Instructions to the Surveyors General of Public Lands (1855), pages 21, 24.
The, present Manual of Instructions for the Survey of the Public Lands of the United
States (1947), page 238, permits much smaller maximum errors of closure-as low as
8 links for valuable lands and 25 links (16' feet) for extremely rough, mountainous
lands. Errors of closure on the type of land here involved would not be permitted in excess of 16.1inks (about IO' feet). The greater precision. of modern' instruments permits
much more accurate surveying than was possible '14 years ago.
'5 260 U. S. 662, 666.
The official plats actually show that tract to be about 4,800 feet
in length, with an area of 97.64 acres.
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The combination of these various considerations indicates that a fully
-adequate basis has not yet been shown for reversing the Bureau's deicision in refusing to depart from the general rule that the water line
of' a meandered watercourse, not the meander line, is the boundary line
of the land adjoining the watercourse. This case, like the Lane case,
is one where "the lands were of such little value, the locality so wild
and remote, and the attendant difficulties so great that the expenditure
of energy and money necessary to run the lines with minute regard to;
the sinlosities of -th'elake would have been quite out of proportion to
the gain." (260 U. S. 662, 665.) And there it was held "that the
waters of the lake and not the traverse line constitute the boundary."
(260 U. S. 662, 667.) See also Mitchell V. Smale, 140 U. S. 406, 413
(1891).

:

;0)

The present case is quite different from the five cases cited by the
State. In Jeems Bayou Club v. United States, 260 U. S. 561 (1923),
more than-500 acres of compact and well-timbered upland were
omitted between a supposititious peninsula and a lake shore line. The
omitted land extended into four sections, whereas the claimants to
the omitted land claimed under a patent to a tract in one'section. The
actual shore line was 'from several hundred' feet to three-quarters of a
mile from the outside boundary of theland so patented. The Supreme
Court pointed out that the peiinsular-shaped tract w'asdescribed "not
by lines purporting to meander the-margin of any body of water but
by courses and'distances. There is n6thing in the field notes to indicate a water boundary
*
-the facts 'conclusively show thatno body of water existed or exists at or near the place indicated on
the'plat * * * there never was, in fact, an attempt to survey the
land in controversy." (At pages 563-564.)

InSecurity
S
Land &ExaplorationCo,-v.
Burns 193U..

16'7(1904),

the surveyor had run only the exterior township lines, not the inner
section lines; yet he showed over 1,000 acres of high tillable land as
being under a lake. Hisfield notes were plainly fictitious, 'and no
lake existed within half a mile to a mile from the fictitious meanders.
The patentee of only 140.87 acres5was claiming'71 acres, and the
omitted land was' almost entirely in other sections than- described in
the patent of the claimant. The Supreme Court pointed out, "in truth
the survey as'a whole was a fraud." (At p. 180.)In French-Glenn Live Stock Co. v. Springer, 185*U. S. 47 (1902),

the jury had found "that there never was a lake in front of the said
lots." (At pp. 50-51.) The Supreme Court held that the defendant
in the case was not precluded from submitting evidence "to show that
there was not, at the time of the survey nor since, any such lake, and
to contend that, in such a state of facts, there could be no intervening
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land and no accretion by reliction" under the flaw of the State ofOregon.

(At p. 54.)

In Niles v. CedarPoint Club, 175 U. S. 300. (1899),-the surveyorstopped his surveys at "flag marsh," which intervened between themeander line and Lake Erie, andthe intention not to include this.
intervening land in the survey clearly appeared. from the field notes.
and plat of the survey., The meander line was thus treated as a line
of boundary: limiting the amount of land, which passed under a..
patentto the amount specified in the patent and withinjthe meander'
line.
Similarly,, in Horne v. Smit, 159 U. S. 40 (1895), the surveyor ohviously stopped his survey at a bayou, leaving the tract between the
bayou and a river unsurveyed. The plaintiff was claiming over 700
acres under his patent calling; for. only 170 acres; there was ,from
three-quarters of a mile to a mile and a quarter.between the meanderand the actual margin of the river; the bayou .conformed substantially to the meander line of the. Government survey; and the claimedi
land .and river line were in sections other than the patented lots and.
the meander line.
So far as the present record is concerned, there has been insufficient
basis shown' for treating the Williams survey asfraudulent or so
grossly in error as to constitute, a fraud. In~ the absence of such a
showing, this case is governed by the general rule that the water line,
not the meander lineis the boundaryof a surveyed watercourse. .The
decision of the Bureau is affirmed.

C. GIRARDDAvMsoN,
Assistant Secretary.
LEASIN

O

LAN D IN S1ENANDOAH NATIONAL
SCOUTS! OF AMERICA

National Parks-;Leases-Accommodation

PARK TO BOY

of Visitors.

The 'statutory' 'duthorifY of the Secretary tb leats park' lands fr the accommodation of visitors is aot restricted to the issuance of leases to persons
who propose to provide accommodations for the general public.
If the Secretary concludes froi the polficy standpoint, that such action would
be iadvisable, he c'an legally tease the President's
amp' on the Rajidan in
the Shenandoah National Park to the Boy Seouts of Aeiieica for the' use
of mefibers of that organization.
MARCH 1, 1948.

M-35026

To AssISTANT SEcRETARY DAVIDSON.

'You- have referred

to me the question: whether the Department

has the statutory 'authority to lease to the Boy Scouts of Afi'erica, presumably for the use of members of that organization, the President's
Camp on the Rapidan in the Shenandoah National Park.
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The pertinent statutory provision is section 3 of the act of August
25, 1916 (39 Stat. 535), as amended (16 U. S. C. sec. 3).

This section

authorizes the Secretary of the Interior to "grant privileges, leases,
and permits for the use of land for the accommodation of visitors in
the various parks,nmonuments, or other reservations herein provided
for

*

*

'*U

The Department, in administering the statutory provision quoted
above, has heretofore adopted a restrictive view concerning the scope
of the phrase "for the accommodation of visitors," and has regarded
this language as limiting the Secretary's authority to the issuance-of
leases, etc., to those persons who propose to furnish accommodations
for the general public. 1
When the matter is viewed wholly from a legal standpoint, I do not
regard it as. necessary or wise for the Department to read into a
statute which confers authority upon the Seeretary of the'Interior a
limitation which the Congress has not iposed uponi the exercise of
the Secrtay's discretion. If Congress had thought it advisable to
restrict the issuance of leases, etc., under the language quoted above
from section 3 to those persons who will commit themselves to provide
accommodations for the general public, language to achieve this purpose could easily have been used. For example, the words "the general
public"''might have been substituted for the word' "visitors."
Although the Cogress, in the enactment of the portion of section 3
quoted-above, was undoubtedly conc'erned principally with the issuance of leases&etc., to concessioners desiring to serve the general
public,2' Congress did' not 'use language evidencing any intention to
restrict the:Soe'etariy's authority in this respect.
*As Boy Scouts who go to the Shenandoah'-National Park are,
"visitors" to -the park, the6issuance of a lease "for the use of land
for the acommodation of" such visitors Wouldbe within the statutory
power of the Secretary, in my opinion, evei though the lessee proposed
to limit. the- elientele, to ienbers of' the oy Scout of Aerica.
Acordingly, I cohucludethat the S'ecretary, if he believes that such
actioh Woiouldbe advisable fromt the standpoint

of policy, can legally

lease the President's Camp on the Rapidan in the Shen'andoah Nati6nal
Park to the Boy Souts of Anierica under the provisions of section 3
From the policy' standpoint, however, serious consideration should
be given t the problem of whether a lease of park property shuld be
granted to any' organization' which proposes to provide aeommoda-'
tions onlv for its ownlmeibers. Once a precedent of this' sort has'
FLetters: Secretary Work to Senator, Nye (January 25,1928)

Secretary. Wilbur te

S. W. Cramer (November 1, 1929); Director of National Park Service to W. S. Wilson
(December 16, 1929)',to C . Clifford (Mdrch 3,'.1981), 'to Victor .-Boyden' (October' 16,

1931), to 0. H. Gunkler (October 9, 1946), and to George A. Creasey (February 3, 1947)..
'H. Rept. 700, 64th Cong., 1st ess., p. , on H. R. 15522 (1916).
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been established, it will be difficult to resist theeimportunities of other
groups and individuals seeking to obtain park lands for their exclusive use. Yielding to such pressure might, in the end, convert the
national parks into a congeries of private enclaves.
MAsTiN G. WITE,
0

f

~~~~~~~Solicitor.

FOREST E. LEVERS

A-25203

Decided March 1, 1948

Oil and Gas Leases-Application-Airport

Lease.

Where lands involved were included in an airport lease as of the time of filing
of a rejected oil and gas lease application, petition for reinstatement of the
application is denied since the airport lease did not constitute a "Withdrawal," a portion of the lands involved is still covered by the airport lease,
and the petition for reinstatement was not filed before the portion of lands
no longer under the airport lease became open to filing by the general public
(43 OFR191.15).
APPEAL FROM THE BUREAU OF LAND MANAGEXENT

On March 2, 1944,Forest E.-Levers filed an application for a non-;
competitive oil, and gas lease. (41 Stat. 443, as amended; 30 U. S. C.

sec. 226), embracing, among other lands, the S/2 sec.,3, the, N'/2 NW'A
and W'/ 2 NE/4 sec. 10, and all of sec. 17, T. 17.S., R. 25 E., N. M. P. M.,'

New Mexico. The register rejected the application asto these lands
because the acreage was included in; outstanding public airportleases.
(45. Stat.-728, as amended.; 49 U. S. C. secs. 211-214) issued to the
City of Artesia, New Mexico (Las Cruces 056921, 062743). The regis-

ter allowed 30 days for an appeal to be taken from this rejection.,
iMforethan 3 years later, and after.other persons hadfiled intervening applications for these lands, Mr. Levers appealed to the Director
of the, Bureau of Land. Management, asserting that his, application
should have been merely suspended instead of' rejected, and that the:
useof the lands for airport purposes had, in the meantime, been abandoned.,: The Director affirmed,the decision .of the register on the.
ground that one who fails to take a timely appealmust be held to have
acquiesced in the decision and, therefore, is not entitled to assert any
right to the prejudice of an intervening applicant. Cummings,Jr. v.
Johuon-Feytnerand Murdi, 52L. D. 529, 531 z(1928).;.
Mr. Levers has appealed from this decision of the Director-of the
Bureau of Land Manageinent. He abandons'th6 contention that 'the.
application originally should have been suspended rather than re-
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jected, and he now seeks to have his application reinstated on the basis
of 43 CFR 191.15,which provides:
§ 191.15 Reinstatement of rejected applications for lands restored from withdralwal or use for war purposes. Hereafter, upon publication of a revocation of
a withdrawal or of a use permit made or granted in connection with the prosecu-

tion of World War II, a mineral permit or lease applicant whose application
was rejected solely because of the subsequent withdrawal of the land for use
in connection with. the prosecution of the war or because, either before or after
the application was filed, a permit was granted to use the land for war purposes, may apply for and obtain a reinstatement of his application. If the ap-

plication for reinstatement is for lands restored from a withdrawal it must
be filed prior to the date fixed for the filing of applications by the general public;
if for land affected by the revocation of permits, within 60 days from the date
of publication of such revocation. No application for reinstatement will be
considered unless it is timely filed and accompanied by the proper filing fee and

the full amount of the first year's rental.

In the first place, the lands involved here were not the subject "of a
withdrawal or of a use permit made or granted in connection with
the prosecution of World War II." On the contrary, as of the time
when Mr. Levers filed his application, these lands were under lease to
a municipality for use as a public airport. The records do not indicate, nor does the appellant assert, that the leases were issued in connection with the prosecution of World War II. So far as these leases
are concerned, the occurrence of World War II was completely
coincidental.
In the second place, the lands in sec. 17 are still under lease to the
city (Las Cruces 056921). Thus, even if 43 CFR 191.15were applicable to a situation involving the termination of a lease that was issued
for purposes other than the prosecution of World War II, it would
not be pertinent as to the lands in sec. 17, because there has not, yet
been a termination

of this lease.

In the third place, the airport lease covering lands in sees. 3 and 10
(Las Cruces 060732) was canceled on April 1, 1946, and such cancella-

tion was noted on the tract book of the district land officeon April 15,
1946. No further publication of the cancellation was required or
customary. Therefore, on April 15, 1946, at the latest, the lands in
these sections became open to filing by the general public. The appellant did not file his request for reinstatement until November 2,
1947, long beyond the period specified by 43 CFR 191.15. Moreover,

his request was not accompanied by the filing fees and rentals, as the
regulation requires. Consequently, the appellant would not be entitled to rely on this regulation-even if it were applicable to the situation resulting from the cancellation of the airport lease on the lands
in sees: 3 and 10.
948955-5-

13
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'Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management islaffirmed.
MASTIN

G. WHITE,.
Solicitor..

ADMINISTRATION OF NATIVE AFFAIRS IN ALASKA

Delegation of Authority-Possessory Rights in Timberland-Extinguishment of Indian Title,
The Secretary of the Interior is authorized by the Indian Delegation Act to
delegate to the Commissioner of Indian Affairs the Secretary's power
concerning the approval under section 2103, Revised Statutes, of contracts
between unorganized Indian tribes and attorneys.
As the Tongass Timber Act of August 8, 1947, vests in the Secretary of Agriculture the exclusive authority to make valid sales of timber growing in the
Tongass National Forest, including timber growing on areas which are
subject to Ind'an possessory rights, a native tribe or group which has
"Indian title" or possessory rights with respect to an area of timberland
within the exterior boundaries of that forest cannot legally sell such timber.
The prssessory rights of the natives of Alaska based upon aboriginal occupancy
and use of lands were not extingu shed by the treaty of cession between,
Russia and the Ijnited States under which Alaska was acquired by the.
United States.

I-35028
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TO THE UNDER SECRETARY.
This responds to your oral request for an expression of opinion
regarding several legal questions which pertain to the administration
of native affairs in Alaska. As only one day is available for the prep-.
aration of this memorandum, my discussion of the several legal points,
some of which are complex, will necessarily be less-completethan would
be desirable.

1. The first question is whether the Secretary is authorized to delegate to the Commissioner of Indian Affairs the power to approve con-;
tracts between attorneys and Indian tribes. In considering this question, it is necessary to distinguish between tribes which have organized
and adopted constitutions under section 16 of the Indian Reorganization Act of June 18, 1934 (48 Stat. 987; 25 U. S. C. sec. 476), and

between tribes which have not organized and adopted constitutions
under the act. Insofar as the organized tribes are concerned, section
16 empowers such tribes "To employ legal counsel, the choice of coun-

sel and fixing of fees to be subject to the approval of the Secretary of
the Interior * * *." The contracts of unorganized tribes with
attorneys are subject to section 2103 of the Revised Statutes (25 U. S.
C. sec. 81), which provides that every such contract shall "bear the
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approval of the Secretary of theInterior and the.Commissioner of
Indian Affairs indorsed upon it."
In an opinion dated January' 22, '1946, my predecessor, Solicitor
Gardner, held that the Secretary could delegate to the Commissioner
of Indian.'Affairs the power to approve the contracts of organized
tribes with attorneys, in view of section 161 of the Revised Statutes'
(5 U. S.' C. sec. 22), authorizing "the head of each department * * * to prescribe regulations, not inconsistent with law,
for the government of his department, * * * the distribution and
performance of its business. * * * However, Solicitor Gardner
was of the opinion that the function of approving the contracts of
unorganized tribes with attorneys could not be delegated by the Secretary of the Interior to the Commissioner of Indian Affairs, because
section 2103 of the Revised Statutes refers to the dual approval of such
contracts by the Secretary and the Commissioner. I believe that Mr..
Gardner's conclusions were correct as of the time when they were ex-pressed.
Subsequent to the date of Solicitor Gardner's'opinion, Congress
enacted the Indian Delegation Act of August 8, 1946 (60 Stat. 939;
25 U. S. C. A. sec. la), which authorizes the Secretary to delegate "to
the extent * * * he deems,proper, his powers and duties under
said laws [governing Indian affairs] to the Commissioner of Indian
Affairs, insofar as such powers and-duties relate to action inindividual
cases arising under general regulations promulgated by the Secretary
of the Interior pursuant to law, * * *." Thus, Congress broadened the authority of the Secretary of the Interior to delegate his powers and duties in the field of Indian affairs to the Commissioner of'
Indian Affairs. In using the phrase "to the extent * * * he
deems proper," Congress made the scope.of such delegations wholly
discretionary with the Secretary, except for the limitations expressly
imposed by Congress in the Indian Delegation Act upon the exercise
of the Secretary's discretion. Those limitations are, (1) only powers
and duties under "the laws governing Indian affairs" can be delegated
to the Commissioner of Indian Affairs pursuant to the act; (2) such
powers and duties can be delegated pursuant toethe act only insofar as
they "relate to action in individual cases arising under general regulations promulgated by the Secretary of the Interior pursuant to law";
and (3) powers delegated under the act are to be exercised "subject
to appeal to the Secretary."
.None:of the statutory limitation. upon the Secretary's authority to
,delegate mentioned in the preceding paragraph prohibits the Secretary, in my opinion, from delegating to the Commissioner of Indian
Affairs the Secretary's function under section 2103 of the Revised
Statutes with respect' to the approval of contracts between unorgan-
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ized Indian tribes and attorneys. Accordingly, I conclude that since
August 8, 1946 (the date of the enactment of the Indian Delegation
Act), the Secretary has been authorized to delegate to the Commissioner of Indian Affairs the Secretary's function under section 2103 of
the Revised Statutes with respect to the approval of contracts between
unorganized Indian tribes and attorneys, as well as his function under
section 16 of the Indian Reorganization Act relative to the approval of
contracts between organized Indian tribes and attorneys.
The act of June 19, 1935 (49 Stat. 388), authorizing the Tlingit and
iHaida Indians of Alaska to sue the United States, provides in section
3 for the employment of attorneys by the Indians "under contract approved by the Commissioner of Indian Affairs and the Secretary of
the Interior." For the reasons which I have given in discussing the
delegability of the Secretary's function of approving contracts under
section 2103 of the Revised Statutes, I think it is clear that the Secretary has been authorized by the Indian Delegation Act to delegate to
the Commissioner of Indian Affairs the Secretary's function in connection with the approval of the attorney contract contemplated by
the act of June 19, 1935.
2. The second question is whether, assuming that a native tribe or
group in southeastern Alaska has "Indian title" or possessory rights
with respect to an area of timberland within the exterior boundaries of
the Tongass National Forest, the tribe or group can legally sell the
timber without the approval of the Secretary of the Interior.
It is my view that the native tribe or group in the hypothetical case
put to me cannot, without securing a proper authorization from the
Government, legally sell the timber growing upon the land which is
subject to the possessory rights of the tribe or group. Whatever may
have been the situation in this respect prior to August 8, 1947,1the
power to make valid sales of timber growing in such an area is now
vested exclusively in the Secretary of Agriculture.
In language too clear to. be misunderstood, the Joint Resolution approved August 8, 1947 (61 Stat. 920); authorizes the Secretary of
Agriculture to sell "timber growing on any vacant, unappropriated,
and unpatented lands within the exterior boundaries of the Tongass
National Forest in Alaska, notwithstanding any claim of possessory
rights." . The joint resolution also validates prior contracts, requires
that the receipts from timber sales be impounded until the rights to the
lands and timber are finally- determined, and declares that the rights
acquired by a purchaser under any contract made pursuant thereto
shall be "free and clear of all claims based upon possessory rights."
"Possessory rights," as used in the resolution, are defined to mean "all
I See United States v. Cook, 19 Wall. 591 (1873); of. Pine River Logging Co. v. United
States, 186 U. S. 279 (1902).
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rights, if any should exist, which are based upon aboriginal occupancy
or title, or upon section 8-of the Act of May 17, 1884 (23 Stat. 24),
section 14 of the Act of March 3, 1891 (26 Stat. 1095), or section 27
of the Act of June 6, 1900 (31 Stat. 321), whether claimed by native
tribes, native villages, native individuals, or other persons, and which
have not been confirmed by patent or court decision or included within
any reservation.":
The existence of unsettled claims of possessory rights' by natives of
Alaska had long been a formidable obstacle to the development of the
*vast timber resources of southeastern Alaska. The removal of this obstacle by vesting in the Secretary of Agriculture clear authority to
make timber sales for the whole of the Tongass National Forest, including areas subject to possessory rights, thus assuring timber purchasers of valid title and paving the way to early timber development,
was the controlling purpose of the joint resolution (see Hearings
before Committee on Agriculture, House of Representatives, on H. J.
Res. 205, 80th Cong., 1st sess. (1947)).
3. The third question which you have submitted is whether the pos.sessory rights of the natives.of Alaska based upon the aboriginal occupancy and use of Alaska lands were extinguished by the treaty of cession dated June 20, 1867 (15 Stat. 539), between Ruissiaand the United.
States, under which Alaska was acquired by the United States.
I believe that the proper answer to. this question is in the nega-tive.- I reach this conclusion notwithstanding the contrary statement that appears in the opinion which was announced by the United
States Circuit Court of Appeals for the Ninth Circuit on February
11, 1947, in, the case of Janies AllZZeret al. v. United States.2 In
.that case, the precise question.before the court was whether the appellants, who were Alaskan Indians, had set forth in their "answer
and claim" allegations sufficient to. show the existence. of a compensable interest on their part in: a small -tract of land which was
involved in a condemnation suit instituted by the Government in
order to acquire the tract for. a public use. The Government had
demurred to the answer and claim, 'and the demurrer had been sustained by the trial court. The Circuit Court of Appeals reversed
the judgment of the trial court. The appellate court held that allega.tions in the answer and claim indicating that the appellants and
"their.predecessors *
* in lineal consanguinity" had been in
the exclusive possession of the land on.May; 17, 1884, and at all times
subsequent to that date, were sufficient to show' that the appellants
had a compensable interest in the land, by virtue of section 8 of the
act of May 17, 1884 (23 Stat. 24, 26). In- the course of its opinion,
,*

2159

P. 2d 997.

[Editor.]
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the Circuit Court of Appeals made a statement to the effect that
"whatever 'original Indian title' the. Tlingit Indians may have had
under Russian iule was extinguished by the treaty" oEf.June20, 1867.
However, the court went on to hold, as previously stated, that the
appellants could assert possessory rights under section 8 of the act
of May 17,'1884,which' declared that "the Indians or other persons"
in Alaska "shall not be disturbed in the possession of any lands actually in their use or occupation or now claimed by them * *
The view, in the nature of dictum, expressed by the United States
Circuit Court of Appeals for the Ninth Circuit in the Jiller case
that the possessory rights of the Indians. and other native groups in
Alaska based upon aboriginal occupancy and use were extinguished
by the treaty of cession is unsound, in my opinion. The pertinent
provisions of the treaty of cession respecting Alaska upon which
the court based its statement are very similar to the provisions covering the same subject matter in Article II of the Louisiana Cession
Treaty (8 Stat. 200). It is clear that the aboriginal possessory rights
of Indians to lands within the areas acquired from France in the
'Louisiana cession survived the cession and were not extinguished by
the treaty. United States v. Shoshone Tribe, 304 U. S. 11 (1938)
see Chouteau v. Holony, 16 How. 203 (1853); Butto v. 'Aorthern
'Paifi:

Railroiad, 119 U. S. 55 (1886).

That aboriginal possessory rights of the Indians within the area
acquired by the United States under the Mexican Cession, Treaty
(9 Stat. 922) were not extinguished by the treaty is established by
the decision of 'the Supreme Court in United States v. Santa Fe
Pacific R. R. Co., 314 U. S. 339 (1941).

Also see Mitchel v. United

States, 9 Pet. 711 (1835), dealing with the subject of aboriginal possessory rights in the area acquired by the United States from Spain,
in the Florida Cession Treaty (8 Stat. 252).
Therefore, I am confident that, if and, when the question is sub'mitted to the Supreme 'Court, it will hold that the possessory rights
of native tribes 'or groups in Alaska based upon the aboriginal occupancy and use of lands in that Territory were not extinguished by

the treaty'of 1867.
4. The fourth question relates to the limitationis imposed by statute or departmental regulati6n upon the 'activities of a former Associate Solicitor of this Department, in the matter of representing
clients before this Department and other: agencies of the Government.
'The regulation of the Interior Department on this point is contained
in 43 CER, Cum. Supp, 1.6, and reads, in part, as follows:
No one who has held a position as an officer or a policy-making employee of the
'Department * *
may
n appear before it in a representative capacity within

two years after the termination of such connectionwith .the.Department. Any
other employee or individual who has held any place of trust or profit under

147

CONTINENTAL OIL- CO.
March 12, 1948

4421

the Department of the Interior

*

*

*

may not act in any matter before

the Department-or render any assistance with respect thereto within two years
- after the termination of, such connection with the Department unless he obtains
*
*
the prior approval of the Committee in each matter;

The Comnittee on Practitioners (43 CFR, Cum. Supp., 1.3), with
some exceptions not relevant here, administers all functions under the
regulation. Any applicant for permission to practice before the
Department who is disqualified by a final determination of the Coininittee may appeal to the Secretary. 43 CFR, Cum. Supp., 1.13.
- The Associate Solicitor of the Department is not an "Officer of the
United States" in the Constitutional sense (Art. II, Sec. 2, Cl. 2),
because he is not appointed through the procedure of nomination by
the President and confirmation by the Senate. Whether he should
be regarded as "an officer or a policy-making employee," within the
meaning of that phrase as used in 43 CFR 1.6, would be for the deter-mination of the Committee on Practitioners or the Secretary on appeal.
With regard to former employees of the Department whose employment was not as "an officer or a policy-making employee," the principal standard used by the Committee on Practitioners in deciding
whether to permit such. former employees to appear before the Department during the 2-year period mentioned in the regulation is:
Do the proposed appearances relate to matters which were handled by
-the applicants while employed in the Department or involve the use
-of information obtained in the course of performing official duties?
Under the provisions of section 190 of the Revised. Statutes '(5
.U. S. C. sec. 99), it would be unlawful for any person formerly employed by this Department to prosecute or aid in the prosecution
against the United States, within 2 years after his separation from the
service, of any claim which was pending in any Department during
his period of service. 20 Op. Atty. Gen. 695.
MASTIN

G. WHrrE,

Solicitor.
CONTINENTAL
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Oil and-Gas Leases-Contractsfor Sale of Royalty Gas.
In -order to protect the Government's interest in its royalty oil and gas, the
Department may appropriately require, as a condition to the approval of
fixed price contracts.-for the salecf -oil and gas from its leased lands, running for more than 1 year, that such contracts be subject to certain requirements, including those concerning waste, taking royalty in kind, and the
computation of royalties on the basis of a minimum price.

'148

DECISIONS OF THE-2DEFARTMENT'
APPEAL FROMi TE

OF THE

INTERIOR

EGoi.DIX

BUREAU OF LAND MANAGEMENT

The Continental Oil Company is the. unit, operator; of*the North
MeCallum Unit Area, Colorado, involving oil and ga1ease, Denver
0.27442.. On Juily 30, 1945, Continental, as sellei, entered into an agree-

mneOnt
~withthe Cardox Corporation, as buyer, covering the disposal
of carbon dioxide gas separated from the oil produced from those
lands. The agreement is for a,term of 3 years and is renewable under
certain circumstances. Under the oil and gas operating regulations,
such'a contract required the approval of the supervisor "subject to any
conditions, modification, or revocation that may be prescribed on
review thereof, by the -Secretary.", (30 CFIR 221.13, 221.38.) Continental

submitted the agireement t the supervisor on November 14,.

1.945,fr his approval. On January 22; 1946,~
the supervisor approved
,the*greement 4subject to the cnditio that othin therein shall be
construed as afcin

n of the relations betweeff the lessees and the

Secretary of the,Interior ad'futther subject to any conditions, modi*fition,'or revocation that may be prescribed o reiwthereof
by
Ithe Secretary of the interior."
BecausetheQcontract was for more than 1 year; the Commissioner
of the General Land Office (now the Bureau of Land:Managemnent),
pursuanit to the standard policy f that~ agency, onl March 7, 1946,
directed Continental to xec'ite the following'stipulation:Itis hereby agreed that the approval of the sales agreement shall be subject
oto the condition that nothing therein shall e construed as affecting any f
the relations between the United States and its lessee; particularlir in'matters of
gas waste, takihg royalty in kind and the method* of, computng royalties due
as' based on: a minimium price and in accordance with the termis ad provisions
'of the oil and gas operating regulations applicable to the lands covered by, said
..agreement.

On.December 10, 1946, Continental was, allowed additional time until
January. 1, 19;47,in which to execute the stipulation or to appeal.
Cpntinental appealed.
Continental contends that there i nothing to prevent the Secretary
from approving a sles contract providing for a fixed sales price.
ISuch

conditional approval of sales contracts by the supervisor under the Oil and
8,
1987.
(Instructions
by Secrttary,
dated January 28, 1987, on Geological Survey memorandu of December 18, 1986.)
2This stipulation, with minor modification, is now the standard stipulation required
under the regulations of January 28, 1947 (0 OFR 228.4, 12 F. R. 703, 704). The practice
'of' requiring this typle of stipulation grew out of the Depattment's efforts to protect the
Goverument's iterest by obtaining, the highest price' for. its royalty oil and gas. See
Bell ,
as Ceo.,A-11591 (Guthrie 014098, May 14, 1928; motion for rehearing denied
July.27,-1928), and Bell Oi £ Gas Vo.v. Wilbur, 0 F. (2d) 1070 (App. D, 0., 1981).
See also 48 CFR 192.82 (d).

Gas Operating Regulations has been the prescribed form of approval since January
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This proposition is correct. 'The Secretary, of course, has-authority
to approve a fixed price sales contract without requiring a stipulation
such as that involved in this appeal, and thus the royalties would be
computed on the basis of the fixed contract price rather than upon a
minimum price. On the other hand, the Secretary equally is authorized, in order to protect the Government's interest, to require the
present stipulation' as a condition to the approval of a sales contract.3
Continental's contention that the Department is estopped from
requiring the stipulation because the General Land. Officedelayed for
4 months in notifying Continental of its requirement is without merit.
The requirement was actually made only 11/2months after the date
of the supervisor's conditional approval, which specifically indicated
that his approval was "further subject to any conditions, modifications
*orrevocation that may be prescribed on review." In any event, how-.
ever, and aside from the traditional inapplicability of the doctrine of
estoppeL against the United States,4 the fact is, as indicated in Continental's appeal, that Continental knew of the existing procedure
and was aware that the supervisor's conditional approval was subject
to:further modification. If Continental was opposed to executing a
stipulation of this type, well known to it, Continental could have
refrained from executing the agreement, pending the outcome of
efforts to secure a commitment from the Department to approve a fixed,
price contract without such a stipulation. In the light of the
supervisor's conditional approval, Continental cannot now urge that
the commitments which it undertook in connection with the carbon
dioxide gas agreement preclude the Department from requiring the
stipulation.
The stipulation with respect to the computation of royalties. due as
based on a minimum price embodies the well-established policy of the
Department to protect the Government's interest in its royalty oil and
gas in connection with sales contracts running for periods longer than
I year. There appears to be no merit in Continental's contention
that such a stipulation is inequitable to the Company.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 C
4.23; 12 F.R. 8423), the decision of the
Cll
Commissioner of the General Land Office (now the Bureau of Land
Management) isaffirnod.:0'
MASTIN

G.

WITE,

Soiector.
See section 2 (d) of the lease; sections 1 and 5 of the unit agreement; United States V..
Ohio Qiz Co., 163 F. (2d) 633, 640, 641 (C. C. A. 10th, 1947), cert. denied 333 U. S. 838
(1948).
1947), cert. denied
.
633, 641 (. c. A. 10th,
6(2d)
4 United:States v. OhioOi Co., 163
288 U. S.888 ( 948).
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PROPOSED. CONTRACT-SAVAGEIRRIGATION DISTRICT
Irrigation Repayment Contracts-Annual

Installments.

The verb "to fix," as used in that part of subsection (d), section 9, Reclamation
Project Act of 1939, stating that the-general repayment obligation of a
contracting.organization
"shall be spread in annual installments, of the
number and amounts fixed by the Secretary," means to establish definitely,
so that the contracting parties know how many installments are contemplated
by the contract and how much money is involved in each installment.
A repayment contract entered into under subsection (d) which prescribes a
formula pursuant to which the amount of each annual installment is to be
determined;, which formula has: no relationship to the "normal and percentages plan" authorized by Congress in subsection (d) for variable payments
m
is not in conformity with the requirements of the Reclamation Project
Act of. 1989.

M-35031
To

MARCH 15,

1948.

THE SECRETARY.

This responds to the oral request of Assistant Secretary Warne
that I furnish to you ain opinion concerning the propriety, from the
legal standpoint, of paragraph 17 of the
* * ' draft 6f a contract
which has been prepared for execution by-the United States (acting

through the Secretarytof the Interior) and the Savage irrigation
district.
Paragraph 17 is in part B of the proposed contract. Part B relates
to the construction by the United States of certain irrigation water
distribution works for the benefit of the district.' This part was purportedly drafted under subsection (d) of section 9 of the Reclamation
Project Act 'of 1939 (43 U. S. . sec. 485h), which declares thatNo water may be delivered for irrigation of lands in connection with any
flew project, new division of a project, or supplemental works on a prdject until
an organization *i * * has entered into a repayment contract with the United
States, *
* providing aiong other things: * * * (3)' That the general
repayment obligation of the,, organization shall be spr'ad in: annual installments, of the, number and amounts fixed by the Secretary, over a period not
exceeding forty years, exclusive -of any development period * *

It will be noted that the number and amounts of the annual installments payable by the contracting, organization are to be "fixed by
the Secretary." The language used by Congress on this point seems
to be plain and unambiguous. The verb "to fix," when used in such a
connection, means "To set or place definitely; to establish; * * *
settle-; * * * to assignprecisely * * *." (Webster'sNewInternational Dictionary, 2d ed., 1946.) Hence, the "number" and
'tamoiunts" of the annual installments provided for in a contract are
"fixed" if, and only if, the contracting parties know definitely how
many annual instMnents are called for under the terms of the contract and how much money is involved in each installment. So long
as uncertainty exists with respect to these matters, the "number" and
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"amounts" of the annual installiments are not "fiied." See Gulb'erso',g
v. Watkins, 119 'E. 319 (Ga.,' 1923); Bumn v. ingqsUry Couty,
52 N. W. 673 (S. Dak., 1892).

It perhaps should be stated, in connection with the point men-

tioned in the preceding paragraph, that Congressin paragraph (S)
of subsection (d), section 9, Reclamation Project Act of 1939, has
afforded the Secretary and contracting organizations an opportunity
to include in repayment contracts entered into under subsection (d)
flaprovision whereby the amount of each annual installment, as fixed
by the Secretary, will be subject to an adjustment upward or downward on the basis of a certain formula, called the "normal and percentages plan" and prescribed in section 4 of the act (43 U. S. C.
sec. 4856).

An examination of paragraph 17 of the proposed contract between
the United States and the Savage irrigation district wil' reveal that
it does not state precisely the amount of any of the annual installments contemplated by the contract with respect to the repayment
of the cost of constructing the distribution works. Instead, each
annual installment is to be computed "by multiplying, the product
of the base charge-and the production index factor by the agricultural
parity price'ratio"7 (these terms are defined in the section).) This
formula, it should be noted, bears' no relationship to the "normal
and percentages plan" outlined in the Reclamation Project Act of
1939. The number of the installments to be paid under the. paragraph will depend upon the amounts payable from year to year under
the formula, except that whatever amount, if any, remains unpaidiln
the fortieth year of the repayment schedule is to be paid-during that
year. Thus, the only thing that is definite in the contract with respect
to the repayment schedule on the construction charge obligation for
the distribution works is that the total obligation is repayable under
the contract in a period of not more than 40 years. Otherwise, uncertainty exists concerning the "amounts" and the "number" of the
annual installments, and this uncertainty arises from the use of a
formula other than the one prescribed by Congress for variable
payments.
In view of the fact that the "number" and "amounts" of the annual
installments contemplated by paragraph i7 of the proposed contract
between the United States and the Savage irrigation district are
uncertain rather than "fixed," and 'the further fact that a formula
different from the one prescribed by' Congress for variable payments
has been used in the paragraph, it is my view that paragraph 17 does
not conform to the requirements of the Reclamation Project Act of
1939...
MASTIN G. WH-m,
- :

:

-

23~~~~~~~~~~~~~Solicitor.
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INDIANS

OF CALIFORNIA

AS "IDENTIFIABLE"

GROUPS OF IN-

DIANS WITHIN THE MEANING OF THE: INDIAN CLAIMS COMMISSION
ACT
Indian Claims Commission Act of August 13, 1946-Capacity of Claimants
to Sue Under the Act-Nature of "Identifiable" Group of IndiansIndians of California, as a Whole,-and Particular Organizations of
California Indians as "Identifiable" Groups-California Jurisdictional
Act of May 18, 1928.
In order to be "identifiable" within the meaning of the Indian Claims; Com
mission Act of August 13, 1946 (60 Stat. 1049; 25 U. S. C. A. sec. 70a-v), a
group of Indians must possess characteristics which bear a substantial
relationship to the factors that characterize tribes or bands. It must be a
group whose political existence has been recognized by Congress or the
executive branch of the Government, or one which in the absence of such
recognition has a de facto collective existence and carries on a type of group
life characteristic of the Indians in the United States or Alaska, as the case
may be.
Judged by this test, neither the Indians of California as a whole, nor particular
* organizations of California Indians, such as the Indians of California, Inc.,
the Mission Indians of California, or the Federated Indians of California,
constitute "identifiable" groups of American Indians within the meaning of
the Indian Claims Commission Act. To speak of all the Indians of the State
of California is to refer solely to a geographical category. The California
Jurisdictional Act of May 18, 1928 (45 Stat. 602), dealt with the Indians
of California as a group solely for the purposes of that act.
MARCH 17, 1948.

X-35029

TO THE

SECRETARY.

*This memorandum relates to three contracts between California
Indians and attorneys.,
fOne contract is between "the Indians of California" and Messrs.
Wilkinson, Goodwin, and Clammer, providing for theemployinent of
these attorneys as general counsel and as counsel to .prosecute any
claims which the Indians may have against the United States. This
contract apparently originated in a convention of California In-_
dians held at Berkeley, California, in September 1945.1 It purports
to have been executed on behalf of the Indians by Clyde F. Thompson, Herbert A. Bellas, and Manuel Cordova, who are supposed to
represent: various auxiliaries of, an organization of California. Indians known as the -"Indians of California, Inc.," and by Adam Castillo, who is supposed to represent another organization of California
Indians designated as the "Mission Indians of California." These,
are apparently voluntary organizations of Californian Indians established under the laws of the State of California for purposesnot
precisely disclosed to the Department.
See letter dated June 50, 1947, from P. G. Collett to Under Secretary Chapman.
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Adam Castillo has informed the Department of his withdrawal from
the Wilkinson contract, and there has been submitted to the Department for approval a contract under which the "Mission Indians of
California," purportedly represented by Castillo,'have employed Mr.
Norman Littell to press their claims before the Indian Claims Commission and to act as general counsel.
Other California Indians, describing themselves as the "Federated
Indians of California," have submitted to the Department for approval a contract employing Messrs. John W. Preston, Frederic A.
Baker, and John W. Preston, Jr., as attorneys to represent its members before the Indian Claims Commission.
Section 2 of the Indian Claims Commission Act of August 1S, 1046
*(60 Stat. 1049, 1050; 25 U. S. C. A. sec. 70a), gives the Commission,

authority to hear and determine "claims against the United States on*.
behalf of any Indian tribe, band, or other identifiable group of
American Indians residing within the territorial limits of the United
States or Alaska." The terms "tribe" and "band" are not without
their perplexities 2 but these have been largely resolved in the course
of working out satisfactory relationships between the Indians and
the Government of the United States. The term "tribe" may be used
in two senses, one ethnological and the other political. Some of the
Indian groups which have been accorded recognition as tribes by the
Government represent mergers of different ethnological stocks for administrative and political purposes.3 On the other hand,;some Indian
groups that originally were tribes in the ethnological sense have
become subdivided in the course of time into separate bands, each
exercising political authority, and these bands have secured recognition from Congress or the executive officers of the Government.
Governmental recognition of tribes and bands has been accorded in
the process of treaty-making, or has been implicit in the establishment
of reservations for groups of Indians by acts of Congress or Executive
orders, or in other types of legislative or administrative action. There
has been no such recognition of "the Indians of California" or the
"Indians of California, Inc.," or the "Mission Indians of California"
or the "Federated Indians of California" as a tribe or band exercising
political authority.
The term "identifiable group of American Indians" had not been
employed, either in claims' legislation or in Indian legislation generally, prior to the enactment of the Indian Claims Commission Act.
That act contains no provision specifically defining the term "identifiablegroup of American Indians."
See Cohen, "Handbookof Federal Indian Law"l(1942), p. 268 et seq.
Examples are the Indians of the Fort Belknap Reservation (Gros Ventre and Assiniboine Tribes); the Indians of the Flathead Reservation (Salish and Kootenai Tribes); and
the Indians of the Wind River Reservation (Shoshone:and Arapahoe Tribes).
2
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It is obvious that, in order to be "identifiable," a group of Indians
must possess common characteristics which will serve either to distinguish them from or assimilate them to other groups of Indians.
While the act does not enumerate these characteristics, they must
necessarily bear a substantial relationship to the factors that characterize tribes or bands. The rule of ejusdem geneis, which restricts a
general term in a statute within the ambit of the specific terms used
in the same connection, would seem to be applicable here, unless a
broader meaning is suggested by the statute or the circumstances of
its enactment.
The Indian Claims Commission Act itself reveals no intention to
make a wide departure from established usage in determining the
status of Indian groups. The subdivisions of section 2 of the act
relating to the types of legal claims which may be prosecuted under
the act refer to claims based on laws, treaties, Executive orders of the
President, contracts, and agreements. Such claims would arise only
if political recognition had been accorded to the particular Indian
groups asserting them. The references to other claims "in law or
equity" or based on "fair and honorable dealings" also appear to assume the existence of some form of relations between the claimants
as groups and the Government.
The provision for representative suits made by section 10 of the
Indian

Claims Commission Act (25 U. S. C. A. see. 70i) appar-

ently contemplates the possibility of a state of political disorganization
in an Indian group. However, the claim is to be filed in such a situation on behalf of the group, and only group rights are to be adjudicated by the Commission.
Of particular interest is section 13 (a) of the Indian Claims Com-

*

mission Act (25 U. S. C. A. sec. 701), which provides:
As soon as practicable the Commission shall send a written explanation of
.the provisions of this Act to the recognized head of each Indian tribe and band,
and to any other identifiable groups of American Indians existing as distinct
entities, residing within the territorial limits of the United States and Alaska

*. [Italics supplied.]

It would hardly be possible for the Commission to mail a written
explanation of the act to a group which did not have some recognized
form of collective existence.4 Moreover, a group could hardly be
said to exist as.a "distinct entity" unless some means had been established for ascertaining and effectuating the will of the group.
4In complying with section 13 (a), the commissiondid not attempt to determine what
constituted identifiable groups of American Indians existing as distinct entities." It
requested that the Bureau of Indian Affairs supply a list of "the names and addresses
of those to whom the explanation of the act must be sent." See letter of April 17, 1947,
from the commission to the Commissioner of Indian Affairs. The list was supplied on
April 24. It included specific bands of California Indians, but none of the organizations
of California Indians involved in the pending contracts was included. The list was
admittedly incomplete, and asupplementary list was promised.,
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"For the.reasons indicated above, it is my conclusion that an "identifiable" group of Indians, within the meaning of the Indian Claims
Commission Act, is a group whose political existence has been recog-

nized by Congress or the executive branch of the Government, or one
which, in the absence of such recognition, has a de facto collective
existence and carries .on a type of group life characteristic of the
Indians in the United States or Alaska, as the case may be.
To speak of all the Indians of the State of California is to refer
solely to a geographical category.- Prior to the act of May 18, 1928.
(45 Stat. 602), which authorized "all Indians who were residing in the
State of California on June 1, 1852,and their descendants now living
in said' State" to sue the United States, the Indians in California
certainly did not constitute a single'entity. Moreover, the jurisdictional act plainly and unequivocally indicated that the California
Indians were being dealt with as a group solely .for the purposes of
that act. Thus, even after the act was passed, there was no new entity
known as "the Indians of California"; and since the date of the statute
the Indians of California have not maintained any sort of collective
existence as a single group.
I am aware. that.the Legislature of the State of California has
adopted legislation 5 authorizing the Attorney General of the State
to represent the Indians of California before the Indian Claims Commission. The Attorney General has ruled that under this legislation he may not represent any group of California Indians less than
the whole group known as "the Indians of California," despite the
fact that the legislature adopted a resolution declaring that the legislation was intended to permit him to do so.7 In the course of his
opinion, the Attorney.General expressed the view that "historically
the Indians of California as a combined group or entity have been
regarded and treated in a sense at least as wards of the government."
However, his assumption that the Indians of California historically
have been treated as a single entity is not supported
any factual
data and is plainly contrary to the specific finding made by the Court
of Claims in the case;of The Indians of Californsia v. The United
States, 98 Ct. Cl. 583, 597, as follows:
.

.by

There was no Nation, band, or tribe known or identified as te
California."

"Indians of

An argument could be made that the jurisdictional act of May 18,
1928,constituted a recognition by Congress of the "Indians who were
residing in the State of California on June 1, 1852,and their descendants now living in said State" as an'identifiable group of Indians for
-Laws of California, 1947, chs. 46 and 47.
'Opinion No. 47-205, August 29, 1947.
Assembly Concurrent Resolution- No. 65.
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all purposes, including the Indian Claims Commission Act. However, for the reasons set out above, I do not believe that such an argument would be sound. Furthermore, such an argument would not
be available to support the contentions of the "Indians of California,
Inc.," the "Mission Indians of California," and the "Federated
Indians of California," that they constitute identifiable groups of
Indians for the purposes of the Indian Claims Commission Act.
These three organizations apparently possess none of the attributes
which historically have characterized Indian groups in the United
States.
It follows from what has been said that, in my opinion, neither the
Indians of California, considered as a whole, nor any other of the
organizations in whose behalf the contracts under consideration have
been executed can properly be regarded as an "Indian tribe, band, or
other identifiable group of American Indians" for the purposes of the
Indian Claims Commission Act. However, the function of making
authoritative determinations on questions of this nature is vested in
the Indian Claims Commission. The disapproval of the contracts by
this Department for the reason which I have stated would deprive the
parties of the opportunity to have the question of status considered
by the Commission and by the courts on appeal. Therefore, I believe that, subject to a determination that such contracts otherwise
merit approval (as to which I express no opinion), it would be permissible to approve the respective contracts in the following langus ge,
thus reserving for future determination by the Indian Claims Commission the question concerning the competency of these several organizations of California Indians to institute proceedings under the
Indian Claims Commission Act:
Approved insofar as the contract involves the presentation of claims to the
Indian Claims Commission on behalf of the individual Indians who are parties
to the contract and the tribe, band, or identifiable group of Indians, if any, actually represented by such individual Indians. It is believed that the decision

as to whether the individual Indians who are parties to the contract represent
an Indian tribe, band, or other identifiable group of Indians, for the purposes of
the act of August 13, 1946 (Public Law 726, 79th Congress), should be made by
the Indian Claims Commission.

The suggestion that any. approval which may be given to the contracts under consideration should be limited to the contract provisions relating to the presentation of claims to the Indian Claims
Commission is made for the reason that two of the contracts provide
for employment of the attorneys as general counsel in addition to their
employment for the purpose of prosecuting claims before the Coinmission. Insofar as the employment of general counsel by these organizations of California Indians is concerned, administrative approval of such contracts is not required by law and would not be ap-
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propriate. Apart from the provisions of the Indian Claims Commission Act, only Indian tribes are required by section 16 of the Indian
Reorganization Act (25 U. S. C. sec. 476), or section 210g of the Revised Statutes, (25 U. S. C. sec. 81), as the case may be, to submit con-

tracts with attorneys to this Department for approval; and none of
the organizations of California Indians considered in this memorandum is a tribe within the meaning of either of these statutory
provisions.
MAsTIN G. WHITE,

Solicitor.
GOVERNOR OF ALASKA

Expiration of Term-Status

of Incumbent "Holding Over"-48

U. S.

a.

sec. 62.
Because of the express statutory provision that the Governor of Alaska "shall
hold office for the term of four years and until his successor is appointed
and qualified," the position of Governor of Alaska does not become vacant,
nor does the authority of the incumbent to perform the duties of the position
terminate, upon the expiration of the 4-year term for which the incumbent
was appointed and confirmed. The authority of the incumbent to perform
the duties and to receive the emoluments of the office continues until a
successor has been appointed and qualified.
The provisions of 5 U. S. C. sec. 56, prescribing limitations with respect to
the payment of salary to a "recess appointee" are inapplicable to a situation
in which the incumbent of the position of the Governor of Alaska "holds
over" until his successor is appointed and qualified.

M-35033

MARcH 24, 1948.

To ASSISTANT SECRETARYWARNE.

This responds to your oral inquiry as to what the status of the
present Governor of Alaska would be if the current session of Congress
were to end without the Senate having taken any action on the
President's recent nomination of the Governor for a third term.
(94 Cong. Rec. 2712.)

I am informed that the Governor's second term began on March
23, 1944. The pertinent statute provides that the Governor of Alaska
"shall hold office for the term of four years and until his successor
is appointedand qualified * *
K (48 U. S. C. sec. 62; italics
supplied.)
In the absence of the italicized portion of the statutory language
quoted above, the authority of the present Governor of Alaska to
perform the duties of that position would have terminated at the
The reference in section 2103, Revised Statutes, to "individual Indians not citizens of
the United States" is no longer significant, in view of the granting of citizenship to all
Indians by virtue of 8 U. S. C. see. 601.
948955-54-

14
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end of March 22, 1948,or 4 years after the beginning of his most recent
-term of office. (12 Op. Atty. Gen. 130; 17 Op. Atty. Gen. 648; see
14 Op. Atty.;Gen. 259, 263.) However, as Congress has specifically

provided that the Governor of Alaska shall hold office"until his successor is appointed and qualified," the position of Governor did not
become vacant upon the expiration of the 4-year term which began
on March 23, 1944. The auth6rity of the incumbent to continue to
perform the duties of the office was not impaired to any extent by
the expiration of the 4-year term; and the incumbent may continue
to occupy the office,to exercise its powers, to perform its duties, and
to-enjoy its privileges and emoluments until the beginning of a new
4-year term pursuant to favorable action by the Senate upon the
President's nomination of the incumbent to succeed himself, or until
another person shall have qualified for the office under an appointment made through the Constitutional procedure of nomination by
the President and confirmation by the Senate.
-The termination of the present session of Congress, without any
action having been taken by the Senate upon the pending nomination
mentioned in this memorandum, would not affect the conclusion stated
above. The provisions of section 56,of Title 5, United States Code,
prescribinglimitations with respect to the making of salary payments
to so-called "recess appointees," are not pertinent to this discussion.
That section is applicable only to the filling of "a vacancy in any
existing office,if the vacancy existed while the Senate was in session
and was by law required to be filled by and with the advice and consent
of the Senate." In this case, there is no vacancy in the officeof Governor of Alaska, even though the incumbent's 4-year term, which
began on March 23, 1944, expired at the. end of March 22, 1948.
MAsTIN G. WHITE,

Solicitor.
H. LESLIE PARKER ET AL.
A-24622

Decided March 30, 1948

Oil and Gas Leases-Mineral

*

Leasing Act-Preference-Right

Applications.

Although an application for an oil and gas lease could, under some circumstances, have been rejected where the applicant was. 1 day late in paying
the required rental, the subsequent issuance of the lease amounted to a
waiver of the delay.
A request for return of the rental deposit made on an application for an oil
and gas lease, after an extension of time for payment of rental had been
granted by the General Land Office, did not constitute a withdrawal of the
application.
The Secretary must recognize a preference-right application for an oil and
gas lease which complies with the provisions of section 1 of the act of July
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26, as amended;

30 U. S. C. sec. 226b),

and the

ap-

plicable regulations (43 CFR 192.14d), and issue an oil and gas lease to the:
applicant.
APPEAL

ROM THE BUREAU OF LAND MANAGEMENT

1-1.Leslie Parker, as attorney in fact for the protestants, Carl A.
Peterson (Evanston 021086), Gene E. Griffith (Evanston 023900),
William G. Griffith (Evanston:023901), and John E. Griffith (Evanston 023902), and as alleged owner of operating rights under one of
these applications, has appealed from a decision of the Director of
the Bureau of Land Management, dated March 17, 1947,dismissing a
protest against the issuance of a preference-right oil and gas lease,
covering certain lands in Wyoming, to Elda M. Butterwick, under
section 1 of the act of July 29, 1942 (56 Stat. 726), as amended (30

U. S. C., Supp., sec. 226b).1 The protest was dismissed on the ground
that the lands involved in the proceeding were embraced in the Butterwick preference-right oil and gas lease application (Evanston 023812),
based on her previous oil and gas lease (Evanston 020981). The facts
are set forth in detail in the Director's decision of March 17, 1947.
Parker alleges that the Butterwick noncompetitive 5-year oil and
gas lease (Evanston 020981) issued as of January 2, 1942,was invalid
from its inception because of certain irregularities which occurred
prior to the Department's approval of the lease. The appellant's contentions in this respect are discussed below.
One point on which the appellant relies is that the deposit of the
first year's rental under the Butterwick lease (Evanston 020981) was
not made until "September 6, 1941,or one full day after the expiration
of the thirty (30). days allowed for that payment * *- * 2 The
1-day delay in paying the rental under the earlier lease is not now a
-proper basis for refusing to grant Mrs. Butterwick's present application. Although her first application perhaps could, under some cir*cumstances,have been rejected for failure to comply with the 30-day
requirements the issuance of the lease in accordance with that applica-

tionamountedtoawaiver ofthedelay.

:

The appellant also argues that because the application filed by Dr.
Arbogast on behalf of his daughter, Elda M. Butterwick, for an extension of the time in which to pay the first year's rental under the
-earlier lease, was not received by the General Land Officeuntil September 8, 1941,the application was filed "three days after expiration of
the thirty (30) days allowed the applicant to pay first-year's rental."
However, the record shows that, in addition to the application filed by
XThis section was repealed effective August 8, 1946, but rights previously accruing under
it were not affected by the repeal. Sections 14,15 (60 Stat. 950, 958).
2Appealdated April 21, 1947, p. 2.
2 Appeal dated April 21 1947, p. 2.
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Dr. Arbogast, George W. Bird, an attorney for the applicant, on
September 5, 1941, filed with the district land office a request for an
extension until January , 1942,of the time within which to pay the
annual rental. The application therefore was timely filed. Moreover,
the conclusion stated in the preceding paragraph is also pertinent to
this point.
After the Commissioner of the General Land Office,on September
10, 1941, granted an extension until January 2, 1942, of the time in
which to pay the rental, Mrs. Butterwick requested, and obtained, the
return of the rental money previously paid on September 6, in order
to utilize it in completing drilling operations at Coleville, Utah.
Parker contends that this return of the rental money amounted to a
withdrawal by Mrs. Butterwick of her application. Plainly, this contention is without merit. Having received an extension of the time
in which to pay her rental, Mrs. Butterwick quite naturally wished to
secure the use of her money during the extension period. She plainly
indicated that she would pay, and she did in fact pay, her rental before the extended due date. The Commissioner treated her application as valid, and a lease was issued on this basis. There was nothing
to indicate a withdrawal of her application. The decision in Hen'ry L.
Lubding, A-24515, June 3, 1947,cited by Parker, is, therefore, inapplicable to this case.
The appellant's other contentions are subsidiary to the points discussed above.

The Butterwick preference-right application was filed on November
27, 1946,a date prior to the expiration of her previous lease, and all
the pertinent requirements of the statute and the regulations 5 have
been met. There is no evidence in the record that would have justified the cancellation of Mrs. Butterwick's earlier lease during its lifetime or would now justify a holding that the Butterwick lease was
invalid. The Department must observe Mrs. Butterwick's statutory
preference right and issue a new lease to her.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management dismissing the appellant's protest is affirmed.
MAsTIN G. W

=Erri,

Soicitor.
1 of the act of July 29, 1942, as amended, spra, provided, in part, as follows:
"That upon the expiration of the five-year term of any noncompetitive oil and gas
lease * * * the record title holder shall be entitledto a preference right over others
to a new lease for the same.land * * * if he shall file an application therefor within
ninety days prior to the date of the expiration of the lease
*
*
The applicable regulation provides:
"The lessee must, within the period beginning 90,days prior to the date of expiration of the lease and ending on the date of expiration, submit an application * *
accompanied by a proper filing fee and the first year's rental * * **" [43 CFR
192.14d.]
4Section
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A-24692
A-24800

Decided AprZ
n1g5, 1948

Oil and Gas Leases-Withdrawn

Land.

An application for an oil and gas lease filed when the land involved is withdrawn is invalid.
An oil and gas lease application for withdrawn land may not be held in suspense

until the restoration of the land to entry and then considered as if filed at
the instant that the land is restored to entry.
The revocation of a withdrawal does not validate a lease application which

covers part of the withdrawn land and which has not been finally rejected
as of the time of the revocation.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

In 1945, D. Miller filed three applications for oil and gas leases in
Alaska under the Mineral Leasing Act of February 25, 1920 (41 Stat.
437), as amended (30 U. S. C. A. sec. 181 et seq.). Anchorage 010774
and 010775 were filed on October 22, 1945, and Anchorage 010809 was
filed on December 12, 1945.

On June 10, 1946,Miller filed an amended description of the lands
applied for under Anchorage Ol0775.. On August 27, 1946,the Acting
Director of the Bureau of Land Management found that there were
no such surveyed lands as-those described in the amended application,
and that the description given therein for the unsurveyed lands sought
by the applicant was too indefinite. The Acting Director also held
that the application was subject-to-rejection for another reason, i. e.,
the application,;Anchorage 010775,was not accompanied by the required filing fee and rental payment. The; application accordingly
was rejected for the latter reason. Thereafter, Miller submitted proof
that he had, in fact, deposited the required amount when he filed his
original application. He also, on November 29, 1946, submitted a
further correction of th -description of the surveyed and unsurveyed
lands sought under Anchorage

010775.

On February 27 1947 -the Director of the Bureau of Land Management vacated the decision of August 27, 1946,to the extent that it held
that Anchorage 010775.had not been accompanied by the required
filing fee and rental payment. - The Director then rejected Anchorage
010774and 010775for the reason that the lands applied for were not,
on the date of the filing, of the applications, subject to lease for oil and
gas purposes. All the lands covered by Anchorage 010775were found
to have been withdrawn by Executive Order No. 5214,dated October
30, 1929.

Some of the lands covered by Anchorage 010774 were like'

wise found to be within the same withdrawal, and the balance of the
lands covered by that application were found to have been withdrawn
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by Public Land Order No. 82 dated January 22, 1943 (8 F. R. 1599)..
With respect to the lands involved in Public Land Order No. 82, the
Director stated that they had subsequentlybeen restored to entry Yb
Public Land Order No. 323 of August 14, 1946 (11 F. R. 9141), and
that the rejection of Anchorage 010774was without prejudice to the
right of Miller to file a new application for the lands outside-thearea
of the Executive-order withdrawal.
The Director, on February 12, 1941,rejected Anchorage 01080wbecause the lands applied for had likewise been withdrawn by Public
Land Order 82.1
Miller contends on appeal that the applications, insofar as they
involved lands withdrawn by Public Land Order No. 82, became effective immediately when the lands were restored to entry by Public Land
Order No. 323.2 In addition, he requests that so much of the lands:
covered by his applications as are now withdrawn by Executive Order
No. 5214 be reclassified and'that leases be granted to him.'

The revocation of a withdrawal does not validate a lease application that was filed at a time when the land sought in the application
was subject to the withdrawal. Guy C. Riddell et l.,-A-24055,'Jan-uary 24, '1946 (unreported). 'An application relating to withdrawn
land may not be suspended to await the lifting of the withdrawal and
then considered as if filed at the 'instant that 'the land is restored to
entry. E. R. Cla~rket a., A-241'9, July 9, 1945 (unreported); Lewis
T. Cureton, A-25196, Marh 8,' 1948 (unreported). : Consequently, the
Director 'of the Bureau 'of 'Land oManagentcorrectly held that Miller's applications, insofar as they related to lands withdrawn by
Public Land Order No. 2, were invalid. The revocation of the withdrawal during the period between the' filing -of the applications and'
the time when they were finally rejected by the Director could not give

validity to applications which were invalid when filed.i
As 'to Miller's request that those lands covered'by his applications
which are withdrawn by Executive Order No. 5214 be reclassified
and leased to him, no leases may be issued to him so loig as the withdrawal remains in effect.'If tthe withdrawal should be revoked,
Miller's present applications could not be considered, for the reason'
stated above, and it would be necessary for him to submit new applications subsequent to the revocation of the withdrawal.' Moreover, if
and when the lands are restored to appropriation under the publicland laws; they 'must berestored subject'to the provisions of-section 4
' The Director also rejected Anchorage 010809 on another ground, but since Miller does
not attack that holding, it will not be reviewed in this decision.
2U der the terms of Public\ Land- Order 323, these lands, being unsurveyed, became
subject to application on January 15j,1947..'
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of-the act, of September 27,-1944 (58. Stat. 748) as amended (61 Stat
124; 43 U. S. C. A. sec.,282), which accords to honorably, discharged
veterans of World War II .aS90-day preference to file applications
under the homestead or deseit-land laws or under the Small-Tract Act
of June 1, 1938 (52 Stat. 609; 43 U. S. C. sec. 682a), for lands restored

from a withdrawal.
It is recommended, however, that the Bureau of Land Management
consider Miller's request that the lands that are presently subject to
Executive Order No. 5214be removed from the withdrawal.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decisions of the
Director of the Bureau, of Land Management dated February 12 and
February 27, 1947,are affirmed..
M
. Wrnn,
i;E

S X0 07

;

0

1MASTiN G. iWHITE,

Solicitor.
DIAMOND TWO CATTLE COMPANY

A-25210

:Decided April B0, 1948

Private'Exchange-ZLTaylor

Grazing Act.

Reserved lands are not subject to a private exchange under section 8 of the
Taylor Grazing Act, even though the exchange application was filed before
the selected lands were Withdrawn.:
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Diamond Two Cattle Company, in November 1943 and February 1944, filed applications to select, under section 8 of the Taylor
Grazing Act, approximately 1,405.84acres of public land in Arizona
outside of a grazing district in exchange for approximately 1,410acres
of privately owned land in Arizona. . Approximately 420.5 acres of
the selected lands 2 had been withdrawn on September 14, 1945, 'for
reclamation purposes under a "first form" withdrawal. The Dreetor of the Bureau of Land. Management,. by a decision dated October
24, 1947, rejected the exchange insofar as these withdrawn lands are
concerned.

In its appeal, the Company urges that, as its applications were filed
almost 2 years. prior to the, date of the withdrawal, the Company's
Act of2rune 23,1934 (4SStat. 1269), as amended by the act of June 26, 1936 (49
Stat.
1976; 43 U. S. C. sec. 315g).
2
T. 10 N., R.3 W., G. & S. R. M., Arizona,
see. 23, lots and II;
'sec. 25, lots 3 and 4, SMNwy 4, S',. /.
.
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proposal should have been considered favorably and allowed. The
Company further urges that its contemplated use of Ithe land for
grazing would not actually interfere with the use of the land for the
erection of structures for reclamation purposes. The Company states
that it would agree to the reservation of an easement over the. seleted
lands for the use of the Bureau of Reclamation. It is also suggested
by the Company that the purpose of the withdrawal order probably
will never be effectuated.
Under section 8 of the Taylor Grazing Act, the selected public lands
are subject to exchange only if they are unreserved. Conversely, so
long as the lands are reserved, they are not subject to exchange. The
fact that the exchange applications in this case were filed before
the lands were withdrawn by the order of September 14, 1945, did
not create in the applicant any vested right to secure the consummation of the exchange. State of Arizona, 59 I. D. 317 (1946). Accordingly,. the Director of the Bureau of Land Management correctly
rejected the applications insofar as they related to withdrawn lands.
The Company's suggestion that the withdrawal is not necessary
to achieve the purposes contemplated by it might appropriately be
addressed to the Secretary of the Interior in the form of a petition,
with supporting data and reasons, for revocation of the reclamation
withdrawal.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of
the Director of the Bureau of Land Management is affirmed.
MASTIN

G. WHITE,

Solicitor.
RED SPRINGS OIL COMPANY

A-24664

Decided

a

3,81948

Oil and Gas Leases-Waiver of Rentals.
:Under

the

act of February

9, 1933 (47 Stat.

798,

30 U. S. C. see. 209)
during lease months

acreage rentals on an oil and gas lease are not waived
when production occurs.

APPEAL PROM 'THE BUREAU. OF LAND MANAGEMENT

Red Springs Oil Company has appealed from a decision of the
Director of the Bureau of Land Management which called upon it to
pay rentals accrued on lands committed to the approved Red Springs'
unit agreement and covered by oil and gas leases, Cheyenne 054221,
054567,and 054569,which have been oered'to the Company. These
rentals are for various lease months during the period December 20,
1939, to November

20, 1945.
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The record discloses that on October 15, 1942, Assistant' Secretary
Chapman assented, as of December 20, 1939,to the suspension of drilling and producing requirements with respect to these leases. As a
consequence of this action, "any payment of acreage rental * *
[was] suspended during such period of suspensidn of operations and
*production * * *." (47 Stat. T98; 30 U. S. C. sec. 209.) Thereafter, the unit operator from time to time engaged' in the productionof small amounts of oil. On October 21,. 1946, Assistant Secretary
Davidson approved retroactively the suspension of the drilling and.
producing requirements for the period from December 20, 1939, to
November 20, 1945, excluding those months in which there was pro-duction of oil.
The Company admits that oil was produced by the unit operator
during the months for which rentals were demanded by the Director
of the Bureau of Land Management. However, the Company asserts
that the oil was fit for use only as road oil; that a directive of the
Petroleum Administration for War, which was issued on July 12, 1942,
and terminated on June 15, 1946,precluded the production of the ompany's oil for road purposes; and that its vendees refused to accept
any substantial quantity of its oil for other purposes. The Company
contends, therefore that the directive was, in effect, an order-of the
Government suspending its operations and, consequently, that no
rentalshoul dbe paid for any of the period covered by the directive.
Whatever may have been the economic effect of the P. A. W. directive, the fact remains that oil was in fact produced during certain lease
months during the period from December 20, 1939,to November 20,
1945. Such production was not required by any order or directive
of any agency. of the United States. On the contrary, it constituted
voluntary action on the part of the Company.. Since oil was in fact
produced during the months in issue, the Company cannot validly
claim with respect to those months advantages which pertain only to
periods of nonproduction.
The Company also requests that in this proceeding it be accorded
rental relief for unspecified portions of 1946 and 1947. The request
must be rejected in this proceeding, but the rejection is without prejudice to the renewal of the request through the filing of an appropriate application with the oil and gas supervisor (43 CFR 191.25;

liP . 12954)
.
-V

-

Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 OFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management is affirmed.
MASTING. W

,

Solicitor.
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I. TRIGG, CUCA BARRIENTOS, GEORGE H. WILLIAMS,
MALOO REFINERIES,
INC.

Decide.d May 13,1948.

Oil and Gas Leases-Application-Mineral

Leasing Act.

An oil and gas lease application is properly rejected where the applicant
already holds under lease, and has pending other lease applications for,
a total acreage in excess of the amount he is permitted by statute to hold
under such leases.
An applicant will not be heard to deny the validity of an oil and gas lease
application which he has filed and continues to maintain.
XOTION

OR REHEARING'

John HI. Trigg filed a motion for rehearing of a departmental de,cision which affirmed a decision of the Acting Director of the Bureau of Land' Management rejecting Trigg's noncompetitive oil and
gas lease application that had been filed on August 1, 1945, under sec-

tion 17 of the Mineral Leasing Act, as amended (41 Stat. 443, 46-Stat.
1523, 49 Stat. 676; 30 U. S. C., 1940 ed., sec. 226).

The rejection was

on the ground that the land embraced in the application was included
within an outstanding oil and gas lease originally issued to Cuca
Barrientos (Las Cruces 055561).
In his motion for rehearing, Trigg asserts that Barrientos' lease, to
the extent that it covers the land sought by him, had expired by operation of law on the day preceding the filing of his application.
It is not necessary to determine whether the Barrientos lease had
expired, as asserted by Trigg, since the records of the Department'disclose that Trigg was not qualified to file an application for this land.
On August 1, 1945, when he filed this application, Trigg held under
an oil and gas lease issued by the Department 870.64 acres of land in
New Mexico.2 In addition, he was maintaining applications for such
leases on 8,987.88 acres of other lands in the same State.3

When Trigg filed his application, section 27 of the Mineral Leasing
Act, as amended (41 Stat. 448, 44 Stat. 373, 46 Stat. 1007, 1524; 30
U. S. C., 1940 ed., sec. 184), provided that* * *: no person * * * shall take or hold at one time oil or gas
leases * * * exceeding in the aggregate seven thousand six hundred and
eighty acres granted hereunder in any one State; * * *
'The motion for rehearing was filed prior to the issuance of Departmental Order No.
(12 F. R.. 5596), which deleted provisions for such motions' from the Rules of
Practice (43 CFR, 'Part 221).
2Las
ruces 060255.
Acres
A&es
Las Cruces 061058__________-2, 469. 73
Las' Cruces' 063863…
__-- 147. 2T
Las Cruces 061302_-______- 2,400. 00
Las, Cruces 062973…---------160.00
Las Cruces 062902… --- *
2, 568.86
Las Cruces 062490__________-160. 00
1, 081.'32
Las Cruces 060592
subsequent amendment, not relevant here, the limitation was changed to 15,360
4By
acres in any one State (60 Stat. 954; 30 U. S. C., 1946 ed., see. 184).
2354

---^-'5
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The Department hs held that this statutory limitation a to leases
is also applicable to lease applications, because the Department cannot-very-well entertain applications which it is specifically prohibited
by law from granting. T . Clack, A-24517, December 12, 1947; of.
Secuties
Exchange Comonissionv. CkeneryCorporation,332U3.S.
.194,
201-203 (1947). The fact that some of Trigg's applications were
suspended for one reason or another would not warrant the Department in disregarding them when computing the total acreage'that
he had under lease and application. An applicant will not be heard
to deny the validity of a lease application which he has filed and continues to maintain.
. D. Clck, supra.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the motion for rehearing is denied.
:
:
WHI ,
-\ : : .

:: .

.:

fMAsTiN

G. WHIaTE,

Solicitor.
THOMAS ROSELLE v. HARRY R. HARN AND GUY R. CAMPBELL

Decided May 14, 1948

A-25222

Oil and Gas Leases-Preference Rights Under Section 20.of Mineral Leasing
Act-Patentees Under Stock-Raising Homestead Act.
An entryman or patentee of the surface title to land under the Stock-Raising
Homestead

Act of December

29, 1916. (43 U. S. C., 1946 ed., sec. 291), does

not have a preference right, over'prior applicants, to a lease under section
20 of the Mineral Leasing Act of February

25, 1920 (30 U. S. 0., 1946 ed., see.

229)
'
Section 20 of the Mineral Leasing Act does not grant a preference right to any
entryman or patentee whose rights as such were initiated after the enactment of that act.

Oil and Gas-Minerals..
Oil and gas deposits are "minerals" within the meaning of the Stock-Raising
Homestead Act, which reserves to the United States the minerals in lands
patented thereunder.
APPEAL FROM THE BUREAU OF LAND XAMAGEMENT;

Harry R. Harn and G-uyR. Campbell filed oil and gas lease applications, Blackfoot 055515and 055861,for certain lands in Idaho, under
section 17 of the Mineral Leasing. Act'of February' 25, 1920, as
amended.' Thereafter, Thomas Rosellefiled a protest against the issuance of leases tolEarn and Campbell andihe also filed an oil and gas
.lease application, Blackfoot 055885,for the same lands.
d.
Act of August 8, 1946 (60 Stat. 950; 30 U. S. C., 1946 ed., see. 226).
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Under section 17, "When the lands to be leased are not within any
known geological structure of a producing oil or gas field; the person
first making application for the lease who is qualified to hold a lease
under this Act shall be entitled to a lease of such lands without competitive bidding," Roselle, however, urges that since he owns the
surface of the lands under a patent 2 issued to him in 1935 pursuant
to a stock-raising homestead entry,3 he has a preference right to lease
the oil and gas deposits in the lands.
The Director of the Bureau of Land Management dismissed Roselle's
protest, and suspended his application pending adjudication of the.
prior Harn and Campbell applications. The Director took the position that the Mineral Leasing Act does not grant to the owner of the
surface title derived from a patent under the Stock-Raising Homestead Act a preference right over a prior applicant insofar as the
leasing of the oil and gas deposits in the land is concerned.
The only provision of the Mineral Leasing Act which gives the
owner of the surface a preference right to an oil and gas lease for
mineral deposits owned by the United States is section 20. That
section provides, in part (30 U. S. C., 1946 ed., sec. 229):
In the case of lands bona fide entered as agricultural, and not withdrawn or-

classifiedas mineral at the time of entry, * * * the entryman or patentee,.
or assigns, * *
if the entry has been patented with the mineral right re.*

served, shall be entitled to a preference right to a permit and to a lease,
in case of discovery; * * . [Italics supplied.]

*

*

*

Roselle's surface title is derived from a patent; issued pursuant to
the Stock-Raising Homestead Act. This: statute provides, in part
(43 U. S. C., 1946 ed., see. 299)-:
All entries made and patents issued

e

a reservation to the United States of all
entered and patented

*

*

shall be subject to and contain

*
*

*

*

minerals in the lands so

*

Because of this statutory reservation, the Department has consistently held that lands patented under the Stock-Raising. Homestead
Act are to be regarded as having been "withdrawn or classified as
mineral at the time of entry" and, accordingly, that an. entryman or
patentee of the surface title to land under the Stock-Raising Homestead Act does not have a preference right under section 20 of the
Mineral Leasing Act.4
:Moreover, Roselle's entry was filed in 1929 and was allowed in 1931.

The Department has held that sectien 20 of the Mineral Leasing Act
2 Patent No. 1075089.

Blackfoot 044431, filed in 1929 and allowed in 1931.
Digest of Decisions and Opinions in Connection With the Administration of the Act
of Eebruary 25, 1920, as Applied to Oil and Gas, 47 L.:D. 463, 465, 468-469 (1920)
keries 1?.IRaupt 47 I,. 0. 58, 889(1920); 2ieck v. McNeil,48 L. D. 158, 159 (1921),
Nick G. Kritsas, 60 I. D. 109 (1948.).
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does not apply to persons (such as Roselle) whose rights as patentees
or entrymen originated after the enactment of the Mineral Leasing
Act (February 25, 1920); or to those whose rights as assignees origi-

nated after January 1 1918.5
In his appeal, Roselle also contends (for the first time) that the
reservation to the United States of the "coal and other minerals" to
which his patent is subject does not include oil and gas, and, therefore,
that he now owns the oil and gas deposits. This contention is without
merit. The word "minerals" includes oil and gas. Burke v. Southern
Pacific R. B. Co., 234 U. S. 669, 66-679 (1914); United Stes v.
Southern Pacific Co., 251 U. S. 1 (1919) ; United States v. State of
California,55 I. D. 121 (1935).
The Director was correct in dismissing Roselle's protest and
suspending his application.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management is affirmed.
MASTING. WIn'E,

Solicitor.
ZONING REGULATIONS FOR KINGSCANYON
NATIONAL PARKS

AND YOSEMITE

National Parks-Iurisdiction.
Subject to certain exceptions, the United States has exclusive jurisdiction
over the privately owned lands within the exterior boundaries of Yosemite
and Kings Canyon National Parks.

Zoning.
A zoning restriction which bears a substantial relation to the public health,
safety, morals, or welfare is not an unconstitutional limitation upon the
use of private property.

Lands that are subject to the exclusivejurisdiction of the United States may
be zoned by the United States to the same extent and for the same purposes
as could be accomplished by a State if the lands were subject to State
jurisdiction...

.National Parks-Regulations.
The statutes delegating to the Secretary of the Interior the authority to make
- rules and regulations with respect to the use and management of the
national parks do not constitute an unconstitutional delegation of legislative
power to an executive officer of the Government.
'Oil and Gas Regulations of March 11, 1920 .(Circ. 672), 47 L. D. 437, 444; Digest of
Decisions and Opinions in Connection With the Administration of the Act of February 25,C
1920, as Applied to Oil and Gas, 47 L. D. 463, 466, 469, 470 (1920) ; harles 1R.Haupt,
47 L. D. 588, 589 (1920), 48 L. D. 355 (1921).; Circ. 932 of April 28, 1924,50 . D. 400,
43 CPR 192.45 (1940 ed.); Circ. 1552 of May 31, 1943, 8 F. R. 7710, 43 CFR, Cum. upp.,
192.45; Circ. 1624 of October:28, 1946, 43 CFB 192.70.

170

DECISIONS OF THE DEPARTMENT OF TE

INTERIOR [60 L.-

National Parks-Zoning.
The Secretary of the Interior is authorized to impose on privately owned lands
in Yosemite and Kings Canyon National Parks zoning restrictions which are
designed "to conserve the scenery and the natural and historic objects and.
the wild life therein and to provide for the enjoyment of the same in such
manner and by such means as will leave them unimpaired for the enjoyment
of future generations" and which have a reasonable relationship to the
public health, safety, morals, or welfare, in the light of local conditions.
MAY 17, 1948.

M-35017
To THE DIRECTOR, NATIONAL PARK SERVICE.

Assistant Secretary Davidson forwarded to this officeyour request
for an opinion on the question whether there is legal authority for the
promulgation of Zoning regulations to control developments on private
lands within the exterior boundaries of Kings Canyon and Yosemite
National Parks. Although the specific nature of these developments
is not described, they are represented as being inimical to the best
interests of the United States.
You indicate that, in your opinion, the contemplated zoning regulations "should provide the following controls":
1. A comprehensive zoning plan for the entire area, including Federal as well
as private property within the master plan boundaries of the park.
2. A division of the area into districts for the regulation of the heights of buildings, size of yards and open spaces, and the use of land and structures. Provision for the amendment of the regulation to meet changed conditions in the
park.
3. That in case of unreasonable hardships in carrying out the provisions of
the regulation, authority be placed in the Park Service to grant, equitable relief
insofar as it does not conflict with the intent and purposes of the regulation, and
4. Authority to carry out and enforce the provisions of the regulation in the
prevention of violations thereof.
1. FEDERAL JURISDICTION

The United States acquired exclusive jurisdiction, subject to exceptions not here relevant over the lands embraced in Yosemite Natinohal
Park by virtue of three statutes of the State of California ceding this
jurisdiction and two acts of Congress accepting the cessions.' Exclusive Federal jurisdiction over Kings Canyon National Park is derived in part from cession statutes of the State of California relating
to General Grant National Park,2 which has since become a part of
Kings Canyon National Park.3 In addition, the State of California
in 1943 ceded to the United States exclusive jurisdiction "over and
'Calif. Stat. 1891, ch. 181; Calif. Stat. 1905, ch. 60; Calif. Stat. 1919, ch. 51; 34 Stat.
831, 16 U. S. C., 1946.ed., sec. 47; 41,Stat. 731, 16 U. S. C., 1946 ed., see. 57; Colins v.
Yosemite Park & Curry Co., 304 U. S. 518, 523-530 (1938).
2 See footnote 1, suprd.
354 Stat. 43; 16 U. S. C., 1946 ed, see. 80a.
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within all of the territory which is now or may hereafter be included in'
those several tracts of land in the State of California set aside -and
dedicated for park purposes by; the United States as 'Kings Canyon
National Park'."i 4 In 1945,the United States accepted this cession of

jurisdiction
-

In the case of Yosemite National Park, this officehas previously held
that the cession of exclusive jurisdiction to the United States includes
jurisdiction over privately owned lands within the exterior boundaries
of the park.' I concur in that view.
As the State of California ceded to the United States jurisdiction
over Kings Canyon National Park in the same terms that it used in
ceding jurisdiction over Yosemite National Park, the rationale of the
previous opinion of this office concerning privately owned lands in
Yosemite National Park supports the conclusion that there is now
vested in the United States exclusive jurisdiction over the privately
owned lands within the exterior boundaries of Kings Canyon National

Park.
2.

PERMISSIBLE SCOPE OF ZONING RESTRICTIONS

Every zoning statute, ordinance, or regulation circumscribes in
some way the uses to which the owners of land affected by it may
devote their properties. However, where a zoning restriction bears
a substantial relation to the public health, safety, morals, or welfare,
the courts do not regard such a limitation on the landowners' freedom
of action as unconstitutional
:
Under the constitutional test mentioned in the preceding paragraph, the Supreme Court has upheld an ordinance forbidding the
maintenance of livery stables in certain parts of a city, even when
applied to a livery stable which had been established prior to the
adoption of the ordinance; 8 an ordinance forbidding the manufacture of bricks in a certain district of a city, as applied to a brick
factory built long before the particular district became part of-the
city; 9 an ordinance prohibiting the erection of billboards in residential districts;:"' an ordinance limiting the size and imposing other
restrictions upon the erection of billboards; 'l an ordinance forbidding
the storage of petroleum (except for small quantities) within 300
feet of any dwelling, as applied to oil storage tanks which had been
Calif. Stat. 1943, ch. 96.
5Letter from Secretary of the Interior to Governor of California, dated April 21, 1945,
pursuant to the act of October 9, 1940 (54 Stat. 1083 40 U. S. C., 1946 ed., sec. 255).
The letter is reproduced at 10 F. R. 6041.. See, also, Calif. Stat. 1943, ch. 536.
op. Sol., 54 I. D. 483 (1934). See, also, Op. Sol. M-33679, June 29, 1944.
O
7
'Villageof Euclid v. Ambler Realty Co.,272 U. S. 365 (1926) ; see Nectoo v. Cambridge,
277 U. S. 183, 188 (1928).
8Reinman v. Little Rock, 237 U. S. 171 (1915).
Eadeacheck v. Sebastian,. 239 U. . 394 (1915).
Cusack Go. V. City of Chicago, 242 U. S. 526 (1917).
"St. Louis Poster Adv. Co. v. St. Louis, 249 U. S. 269 (1919).
4
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moved to their existing locations at the specific request of the city; 12
a statute which required existing lodging houses to comply with new,
requirements, including the installation of an automatic wet-pipe
sprinkler system; 13 an ordinance regulating the distance to be preserved between new buildings and the street lines of the lots on which
erected; 14and an ordinance which prohibited the erection and main-,
tenance in certain residential districts of industrial establishments,
apartment houses,business houses, and retail stores and shops."
The zoning restrictions mentioned above as having been upheld
by the Supreme Court represented exercises of the so-called "police
power" which is vested in the several States and which may be delegated by them to their political subdivisions, such as municipalities.
However, the Federal Government, within its spheres of activity under*
the Constitution, also possesses power that is equivalent to the "police
power" of the States. 16 Accordingly, lands that are subject to the
exclusive-jurisdiction of the United States may be zoned by the Federal Government to the same extent and for the same purposes as
could be accomplished by a State if the lands were subject to State'
jurisdiction; and this zoning power may be delegated by the Congress
to administrative officials.'3.

AUTHORITY

OF THE SECRETARY OF THE INTERIOR

We turn now to a consideration of the extent to which the Government's zoning power with respect to privately owned lands within
Yosemite National Park and Kings Canyon National Park has been
delegated to the Secretary of the Interior.
The Secretary is authorized by law to- * * * make and publish such rules and regulations as he may deem necessary
or proper for the use and management of the parks, monuments, and reserva-

tions under the jurisdiction of the National Park Service * *

.Is

As a standard to guide the Secretary in the issuance of such rules
and regulations, Congress has indicated that 'they should* * * conform to the fundamental purpose of the said parks, monuments,
and reservations, which purpose is tolconserve the scenery and the natural and
historic objects and the wild life therein and to provide for the eijoym nt of the
same in such manner and by such means as will leave them unimpaired for the
enjoyment of future generations."

Pierce Oil Corp. v. City of Hope, 248 U. S. 498 (1919).
Queenside Hills Co. v. Saxl, 328 U. S. 80 (1946).
4 Gorieb V. Fox, 274 U. . 603 (1927).
"s Village of Buclid V. Ambler RealtV Co., 272 U. S. 365 (1926).
16 See Lyons, "Development of a National Police Power," 14 Tenn. L. Rev. 11 (1935) a
Willoughby, "Constitution of the United States" (2d ed., 1929) 1765, footnote 1.
'I Larrabee et ad. . BeZl et al., 10 . (2d) 986 (D. C. App., 1926) cert. dented 271 U. S.
670.
is 16 U. S. C., 1946 ed., see. 3.
1916 U. S. C., 1946 ed., see. 1. In addition, 16 U. . C., 19461ed., sec. 61, is pertinent
insofar as Yosemite National Park is concerned.
12

12
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The Supreme Court apparently has not passed upon the constitutionality of the statutory provisions vesting broad regulatory or
quasi-legislative power in the Secretary of the Interior with respect to:
national parks. However, the Court has upheld a similar grant of.
power to the Secretary of Agriculture with respect to the use and:
management of national forests.20 Consequently,:it seems clear that
the standard furnished by Congress to guide the Secretary of the.
Interior in the issuance of rules and regulations respecting the use
and management of national parks is adequate to safeguard these
statutory provisions against any attack that might be made upon the
ground that they are an unconstitutional delegation of legislative
power to an executive offcer of the Government.
It will be observed that Congress, in delegating to the Secretary of
the Interior the power to issue rules and regulations respecting the'
use and management of national parks, has.made no distinction between the Secretary's power to regulate the use of Government-owned:
lands within the parks and the Secretary's power to regulate the use
of those privately owned lands within the parks which are subject to
the exclusive jurisdiction of the Federal Government. As the Congress has not indicated in any way that the Secretary's regulations
governing the use of park lands are to be applicable only to Government-owned lands within the parks, there is no reason for this Department, by administrative construction, to read such a limitation into
the statutory provisions which confer the rule-making power upon the
Secretary. Accordingly, I conclude that the Secretary's power to
regulate the use of national park lands extends to the regulation of
the use of any privately :owned, park lands which are subject to the
exclusive jurisdiction of the Federal Government, as well as to-the
regulation of the use of Government-owned lands within the parks.
The Secretary's power to regulate the use of privately owned
national park lands which are subject to the exclusive jurisdiction of
tle Federal Governmexitis, in my opinion, sufficiently broad to authorize theSecretary toMimposereasonable zoning restrictions with restect
to such lands. The restrictions applicable to privately owned lands
within a particular national park must, of course, be within the framework, of the standard which Congress has provided for the guidance
of the Secretary in regulating the use of park lands, i. e., "to conserve
the scenery and the natural and historic objects and the wild life
therein and to provide for the enjoyment of, the same in such manner
and by such means as will leave them unimpaired for the enjoyment
of future generations."
20United States v.
948955-54

~Grimau,
220 U. S. 506 (1911).
15
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4. CONCLUSION

The preceding discussion outlines the principles which, in mytopinion, are applicable- to the problem presented in your memorandum.
A consideration of the question whether particular zoning restrictions
of the sort indicated generally in your memorandum can properly
be imposed by the Secretary of the Interior with respect to privately
owned lands in Yosemite and Kings Canyon National Parks must bedeferred until the proposed restrictions shall have been drafted in'
specific detail. As previously indicated, any such zoning restrictions
must be in accordance with the statutory standard prescribed by Congress for the guidance of the Secretary in regulating the use of
lands within national parks, and they must meet the constitutional
test of having a reasonable relationship to the public halth, safety,
morals, or welfare, in the light of local conditions
In this cnnection, it seems that any zoning restriction which could be brought
within the framework of the statutory standard would also meet the
constitutional test.
MAsTIN G. WHITE,

Solicitor.
MARGARET STEP'

A-25219

Decided May 17,1948

Oil and Gas Leases-Ceded Indian Lands.
The order of September 14, 1938, restoring to tribal ownership for the use
and benefit of the Southern Ute Tribe of Indians certain ceded Ute lands in
Colorado then undisposed of, includes minerals reserved to the United
States under patents issued for the surface of the opened lands of that
reservation.
Minerals restored to an Indian tribe are not subject to disposition under the
Mineral Leasing Act (30 U. S. C., 1946 ed., sec. 181 et seq.).

Oil and gas deposits restored to the Southern Ute Tribe may be leased by
authority of the tribal council, with the approval of the Secretary of the
Interior, pursuant to the act of May 11, 1938 (25 . S. C., 1946 ed., see.:
396aet seq.).
APPEAL PROM THE BREAU

O LAND MANAGEMENT

This is an appeal by Margaret Stepp from the rejection of her
application for an oil and gas lease under the Mineral Leasing Act
(30 U. S. C., 1946 ed., sec. 181 et seq.) on lands in sec. 23, T. 33 N., R.
8 W. and seds. 29 and 30, T. 33 N., R. 7W., N. M. P. M., Colorado. The
21 See Op. Sol., 54 I. D. 483 (1934)
and Curtin v. Benson, 222 U. S. 78 (1911),
holding that the pasturing of livestock on privately owned land in Yosemite National Park
could not be prohibited as a penalty for the failure of the landowner to mark the metesand bounds of his land so that it could readily be distinguished from park lands.
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application was filed on April 22, 1946, and was rejected on November
14, 1947.

The lands described in the application are, within that part of the
Southern Ute Indian Reservation that was ceded to the United States
by an agreement with the Confederated Bands of the Ute Tribe of
Indians, ratified by the act of June 15, 1880 (21 Stat. 199), and later
opened to entry by Presidential proclamation (1 Kappler 994), under
the provisions of the act of February 20, 1895 (28 Stat. 677).
By his order of September 14, 1938 (3 F. R. 2444), the Acting Secretary of the Interior restored to tribal ownership, for the use and benefit of the Southern Ute Tribe of Indians, all the ceded Ute Indian
lands within Tps. 32, 33, and 34 N., Rs.

11/2

to 13 W., inclusive,

N. M. P. M., Colorado, that had not been disposed of prior to the issuance of the order. This action was taken pursuant to sections 3 and 7
of the Indian Reorganization Act of June 18, 1934 (25 U. S. C., 1946
ed., secs. 463 and 467).

It has been determined that a similar order, restoring ceded lands
of the Uintah and Ouray Reservation in Utah to tribal ownership,
restored to that ownership minerals underlying ceded lands the surface of which had already been disposed of by the United States.
Solicitor's opinion, M-34836,January 27, 1947,59 I. D. 393; A. A. Br'gman, A-24678, March 30, 1948 (unreported). Nothing in the history
of the ceded Southern Ute lands, or in the manner in which they were.
administered during the period when they were subject to disposition under the land laws of the United States, requires any different
conclusion than that reached with respect to the lands of the Uintah
and Ouray Reservation. Cf. The Confederated Bands of Ute Indians
v. The United States, 100 Ct. Cl. 413 (1943).

The Mineral Leasing Act governs the disposition of oil and gas
deposits and lands containing such deposits "owned by the United
States."

30 U. S. C., 1946 ed., sec. 181. The United-States

did not

on the date of the present application (April 22, 1946),-and it does not
now, own the oil and gas deposits in the lands involved in the application. Such deposits were then, and they are now, owned bthe
Southern Ute Tribe of Indians. Accordingly, the Director of the:
Bureau of Land Management correctly rejected the application.
However, the oil and gas deposits in the lands involved in this
application may be leased by authority of the tribal council of the,
'The order recites that the reservation was established "under the treaty of June 15,
1880" and that the lands were ceded "pursuant to the provisions of the Act of Februar.
20, 1895." This is not entirely accurate. For a full discussion of the status of the te
lands in Colorado see the Solicitor's opinion of June 15, 1938 (W-29798), and the memorandumfor the Acting Secretary dated August 2, 1938, re the proposed Order of Itestorae
tion. See also he Confederated Bands of Ute Indians v The United Sates, 10 Ct.. CL
413 (1943).
-
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Southern Ute Tribe of Indians, with the approval of the Secretary
of the Interior, pursuant to the act of May 11, 1938 (25 U. S. C., 1946
ed., sec. 396a et seq.).

Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management is affirmed.
MASTIN G. WHITE,r

Solicitor.
REGULATION

OF TRADERS ON THE NAVAJYO INDIAN

RESERVATION

Indian Laws-Statutory Construction-Indian Traders-Licensing-Tribal
* Powers-Conditions-Commissioner of Indian Affairs-RegulationsBusiness Leases-Permits-Secretarial Approval-Tribal PropertyIndividual Property Rights.
The effectiveness of a trading license issued by the Commissioner of Indian
Affairs is not dependent upon the consent of the Navajo Tribal Council
with whose members the licensee is authorized to engage in trade; and thelack of such consent cannot impair the validity of the license.
The Commissioner of Indian Affairs has the discretionary power to specify
the sales prices at which traders shall sell goods to the Indians, and he can
either make or decline to make rules and regulations in that respect. The:
action of the Navajo Tribal Council in proposing to fix prices or to determine what the traders' mark-ups on goods shall be is an attempted en-croachment upon a power which is vested solely in the Commissioner.

A licensedtrader is privileged to engage in trade with the Indians under whatever conditions and requirements the Commissioner of Indian Affairs may
prescribe, and the Navajo Tribal Council has no authority to impose additional conditions or requirements without the concurrence of the Commissioner.
A distinction exists between the privilege of engagingin trade with the Indians

and the privilege of using the land of another in carrying on that trade.
The latter privilege may be acquired only from the landowner; and if the
land is held in trust by the United States for an Indian tribe or for an
individual Indian, the regulations of the Department relating to the use'
of such land for business purposes must be observed.
Under the applicable departmental regulations, the consent of the tribal
council and concurrent action by the Secretary or his authorized repre-

sentative are required with respect to the issuance of a permit to use tribal
lands for business purposes. The tribal council may give its consent or
withhold it for any reason deemed by it to be sufficient. However, the

tribal council has no voice in connectionwith the utilization of individually
allotted lands for business purposes.
-Conditions prescribed by the tribal council to affect either new trading
licensees or those traders whose licenses have not expired cannot be made
effective unless adopted by the Commissioner as a part of the regulations
prescribed by him in this field, or unless they are incorporated, with the

approval of the Secretary or his authorized representative, in permits
,covering the use by traders of lands belonging to the tribe.
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20, 1948.

.To ASSISTANTSECRETARYWARNE.,

On April 27, 1948, you referred to me four questions from the
Acting Commissioner of Indian Affairs relative to the licensing of
traders on the Navajo Indian Reservation. These questions arise out
of a resolution which was adopted by the Navajo Tribal Council on
March 20, 1948,and which purports to-regulate traders on the reservatioll..
1. One of the questions propounded by the Acting Commis-

sionerisWhether the Commissioner may issue a license to a trader doing business
on tribal, allotted, or fee patented land within the reservation even though
the Tribal Council refuses to consent to the issuance of a permit or a lease

*therefor?

By the act of August 15, 1876,1Congress vested in the Commissioner
,of Indian Affairs "the sole power and authority to appoint traders
to the Indian tribes-and to make such rules and regulations as he
may deem just and proper specifying the-kind and quantity of goods
and the prices at which such goods shall be sold to the Indians." In
the act of March 3, 1901, as amended and extended by the act of
March 3, 1903,' the Commissioner of Indian Affairs again was designated by the Congress to determine what persons shall be permitted
to trade with the Indians on any Indian reservation and to prescribe
appropriate rules and regulations for the protection of the Indians.3
The scope of the Commissioner's authority under the statutes mentioned above was discussed by the Solicitor of this Department: in
'an opinion dated October 2L5,1934. . The Solicitor held, among other
'things, that the taxing power of Indian, tribes does not extend to the
'levy by a tribe of a tax upon licensed. traders, in the absence of an
,authorization from the Commissioner of Indian Affairs, because the
Congress has conferred upon the Commissioner the exclusive authority
to appoint traders on Indian reservations and to prescribe the terms
and conditions governing their operations. The courts likewise have
held that full power -and responsibility with respect to granting or
refusing a license to trade are vested in the Commissioner of Indian
Affairs, and that -the privilege of doing business as a trader with the
i 19 Stat. 176, 200; 25 U. S. C., 1946 ed., sec. 261.
Stat. 1058, 1066, 32 Stat. 982, 1009; 25,U. S. C., 1946 ed., see. 262.
Thepenalty provision relating to the laws governing trade with the Indians is found
In 25 U.- S. C., 1946 ed.,- see. 264, which excepts persons trading with the Five Civilized
Tribes.
4 55 I. D. 14, 48.
See, also, the Solicitor's memorandum dated August 7, 1937,- and a
memorandum of -the First Assistant Solicitor, dated May 1, 1940, both f which were
:
addressed to the Commissioner of Indian Affairs.
28
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Indians on. a reservation is dependent upon a license issued by the
Commissioner.5

The eectiveness of a license issued by the Comujissionier, under
the authority exclusively vested in him by the Congress, is not de'pendent upon the consent of the tribe with whose members the licensee
is authorized to engage in trade; and the lack of such consent cannot
impair the validity of the license.
The question on this point is'accordingly answered in the affirmative.
2. Another question isWhether the requirement that Indian traders must conform to mark-ups for
eertain merchandise prescribed in the resolution contravenes the Act of
August 15, 1876, 25 U. S. C. 261?

As pointed out above, the act of August 15, 1876, confers on the
Commissioner of Indian Affairs the power not only to appoint traders
to the Indian tribes'but to specify "the kind and quantity of goods and
the prices at which such goods shall be sold to the Indians." In conferring this power on the Commissioner, the Congress necessarily
withheld it from the tribes. Thus, any resolution adopted by a tribe
dealing with the subject of price control in relation to traders could
become eective only to the extent that the Commissioner might see
-fit to adopt it as apart of his regulations.
The general regulations governing licensed traders in their trade
with the Indians on any Indian reservation were prepared by the
Commissioner of Indian Affairs and approved by the Secretary of the
Interior

on June 29, 1927.

On June 1, 1937, special regulations cover-

ing trade on the Navajo, Zuni, and Hopi Indian Reservations were
prepared by the Commissioner, and these regulations were approved
by the Assistant Secretary on June 2, 1937.6 Section 276.22 of the
1927 regulations directs the local superintendent to see that prices
charged by licensed traders are fair and reasonable. To that end, the
-traders are required, upon request, to submit records which reflect
the cost and selling prices of goods handled by them. A specific provision dealing with the regulation of prices was not included originally in the special 1937 regulations pertaining to traders on the
Navajo Reservation. The omission appears to have been intentional.T
'On November 5, 1942, the 1937 trading regulations were amended to

include a provision stating that the prices of all articles of merchandise placed on sale shall be plainly and visibly marked by ,the-traders.8
See United States v. Parton of at., 132 F. (2d) 886 (1943) Blir, Supt. v. MeAZlAeey,
123 F.'(26), 142 (1941).
See 25 CFR, Part 277. Thfletext of the regulations approved in 1927 may be found
In 25 CPR, Part 276.
See Indian Office die 7141L-6-124, dealing with trading regulations affecting the
'Navajo Indiana.' See particularly Superintendent Fryer's reconftnendation of February
6, 1937, to the Commissioner of Idian Affairs.
25 CR, Cum. Supp., 277.7. Prior to this amendment, the Superintendent of the
Navajo Agency had been authorized by the Commissioner's office on July 30, 1941, to
direct traders on the Navajo Reservation to mark the sales prices of all goods offered
to the Indians.
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Apparently, the Commissioner has not yet determined that there
is a need for setting the sales prices of, or fixing mark-ups on, goods
sold by the traders. Such a determination is within the discretionary
power exclusively vested in him by the laws mentioned above, and he
can either make or decline to make rules and regulations in that respect. I believe, therefore, that the action of the Navajo Tribal
-council in proposing to fix prices at which traders may. sell gods to
Indians or to determine what the traders' mark-ups on goods shall
be is an attempted encroachment upon a power which is vested solely
in the Commissioner of Indian Affairs.9
3. A third question asked by the Acting Commissioner isWhether the Tribal Council may require as a condition for permitting traders
to use and occupy tribal, fee patented, or allotted -lands within the reservation for business purposes a payment of rental and other conditions such as
mark-ups for the sale of merchandise, prices to be paid Indians for merchandise, and the types of records to be kept. If so, is the same legal principle ap,plicable to traders doing a substantial business with Indians on fee patented

or allotted lands outside the exterior boundaries of the reservation?

As previously indicated, a licensed trader is privileged to engage
in trade with the Indians under whatever conditions and requirements
the Commissioner may prescribe. Without the concurrence of the
,Commissioner,the Navajo Tribal Council has no authority to impose
additional conditions or requirements.10
However, a distinction must be made between the privilege of
engaging in trade with the Indians and the privilege of using the land
of another in carrying on that trade.- The latter privilege may be
acquired. only from the landowner; and. if the land is held in trust
by the United States, for an Indian tribe or for an individual Indian,
the regulations of the Department relating to the use of such land
for business purposes must be-observed.
Insofar as tribal lands are concerned, the applicable regulations require that the~c6nsent of the tribe to the use of such land for'business
purposes be obtained. The tribal council may give such consent in
,a given case or the consent may be withheld for any reason deemed by
the council to be sufficient. Therefore, through the concurrent action
of the Secretary, or his authorized representative, and the N.avajo
Tribal Council, any permit issued for the use. of Navajo tribal land
by a trader may contain appropriate, conditions relating to the paymrent of rent and such other conditions as may be deemed to be essen'see Solicitor's opinions dated May 8, 1940 (57 I. D. 124, 125, 126), and May 31i 1940
:-::a
:
;|
Ef-n--;
(67 I. D. 129, 141). *0 '
i Pf.Sperry QiiCo..v. Chishol,
264 U. S. 488 (1924); Blanset v. Gardin,-256[IU.,S.
S19 (1921).
'25
.CPR 277.12, and the regulations approved'February 17, 1948 (13' P. R. 829'-831,
sec. 171.10).
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On the other hand, a tribal council has no voice in connection'with
the utilization for business purposes of lands allotted in severalty to
individual members of the tribe.
4. The final question to be considered isWould the rentals and other prescribed conditions in the resolution be applicable to traders whose licenses have not expired on June 1, 1948?

It follows from what has been said in the preceding parts of this,
memorandum that the several conditions set forth in the resolution
of March 20, 1948, insofar as they affect the business of' licensed
traders, cannot be made effective unless they are adopted by the Cornmissioner as a part of the regulations prescribed by him in the exercise
of his exclusive authority in this field, or unless they are incorporated,
with the approval of the- Secretary or his authorized representative,
in permits covering the use by traders of lands belonging to the tribe.
Standing alone, such conditions cannot be -enforced either against
new licensees or against those whose licenses have not yet expired.'
MASTIN G. WHITE,

Solicitor.
CONTRACTS UNDER SECTION 9 (e), RECLAMATION
OF 1939

PROJECT ACT

Irrigation RepaymentContracts-RepaymentPeriod-Secretarial Discretion.
The Secretary, in embarking upon a program to furnish water for irrigation
purposes under section 9 (e), Reclamation Project Act of 1939, is not
necessarily limited to a 40-year period for effecting the reimbursement to
the United States of that part of the cost of the construction of works
connected with water supply and allocated to irrigation.
*-35047

:

MAY 24, 1948.

To THE SECRETARY.

In accordance with your oral request, I have considered the * * *
'draft of a proposed communication from the Secretary of the Interior
'to the Director of the Bureau of the Budget, with particular reference
to whether the draft takes a sound legal position in asserting that the
Secretary, in embarking upon a program for the furnishing of Water
for irrigation purposes under subsection (e) of section 9 of the Reclamation Project Act of 1939 (43 U. S. C., 1946 ed., sec. 485h (e)), is not

necessarily limited to a 40-year period for effecting the reimbursement
to the United States of that part of the cost of the donstructionof
works connected with water supply and allocated to irrigation.
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The statutory provision mentioned in the; preceding paragraph

statesthatIn lieu of entering into a repayment contract pursuant to the provisions of
subsection (d) of this section to cover that part of the cost of the construction
of works connected with water supply and allocated to irrigation, the Secretary,
in his discretion, may enter into either short- or long-term contracts to furnish
water for irrigation purposes. Each such contract shall be for such period,
not to exceed forty years, and at such rates as in the Secretary's judgment will
produce revenues at least sufficient to cover an appropriate share of the annual
operation and maintenance cost and an appropriate share of such fixed charges
as the Secretary deems proper, due consideration being given to that part of
the cost of construction of works connected with water supply and allocated to
irrigation; and shall require payment of said rates each year in advance of

delivery of water for said year.

*

*

*

As indicated in the introductory clause of subsection (e), this is one
of two alternative statutory provisions which may be utilized by the
Department with respect to the furnishing of water for irrigation purposes in connection with a new reclamation project, a new division of
an existing project, or supplemental works on a project. The other
statutory authorization is contained in subsection (d) of section 9.*
With regard to a contract entered into under that subsection, 'it is
specifically provided that "the part of the construction costs allocated
by the Secretary to irrigation shall be included in a general repayment
obligation of the organization; * * *''and that "the general repayment obligation * * * shall be spread in annual installments * * *
over a period not exceeding forty years * * *"' (following the end
of the development period, if one is fixed by the Secretary).
The legislative history of the Reclamation Project Act of 1939
does not contain anything which requires a holding that the 40-year
maximum period fixed by Congress in subsection (d) of section 9 for
the reimbursement to the United States of the part of the construction
costs allocated to irrigation is also, by necessary implication, applicable to. contracts entered into under subsection (e) of section 9. Although a congressional report (H. Rept. 995, 76th(Cong., p. 2) on the
bill, which later became the Reclamation Project Act of 1939, stated
generally that "It should be noted that the bill retains the principle of
a 40-year repayment period in effect since the Adjustment Act of 1926,"
this general observation in the report is less significant than the actual
difference that is found in the language of subsections (d) and (e) with
respect to the point under consideration. As previously indicated,
there is a specific requirement in subsection (d) that contracts entered
*It should be noted that the alternative choice respecting the two types of contracts
is not applicable to the recovery of the costs of "rrigation water distribution works" constructed by the Government. Such costs must be covered by a repayment contract entered
into pursuant to subsection (d) of section 9.
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into pursuant to that subsection shall provide for the repayment to
~the
Utited States 'within a 40-year period of te part of the construetion costs allocated to irrigation, whereas subsection (e) does not con'^tain any such express-requirement. The provision in subsection (e)
!to the effect that each contract undet 'that subsection shall be for a
period "not to exceed forty years merely places a maximum limitation
othe authorization for entering into "either short- or long-term contracts." If Congress had intended to impose, with respect to contracts
entered into under subsection (e) a 40-year limitation on the recovery
of the part of the onstruction costs allocated to irrigation, it Could
easily have inserted language indicating such intention, as.was done
in subsection (d).
I find no basis for reading into;sabsection (e) of section 9of the
.Reclamation Project Act of 1939 a limitation upon the authority of
the Secretary which the Congress omitted from the language of that
subsection. Accordingly, I concur in the soundness of the legal posi-tion taken in the, proposed communication to the Director of the
Bureau of the Budget that the process of recovering for the -Governament, under contracts entered into pursuant to subsection (ve).,that
part of the cost of the construction of works connected with water
supply and allocated to irrigation may properly extend beyond a 40vear period, if the Secretary of the Interior, in his discretion, believes
the utilization of.such an extended period to be advisable. Of course,
1the'question whether the Secretary should or should; not utilize his
-discretionary power ,in this respect to such an extent is one of policy,
to be decided in the light of the circumstances surrounding each case.
MASriN G. WHIm

D

Solicitor.
CHARLES

A-24583

W.

TROIiNSON

:Decided May 27,1948

Private ExchangWithdrawn

Land.

An application filed while land is withdrawn from entry is invalid.
The revocation of a withdrawal during the Tendency of an applicant's appeal
from the rejection of his application does not validate the application. .
APPEAL FROM THE GENERAL LAND OFFICE
-

1

On August 17, 1943, Charles W. Trounson filed -an application to
exchange the NW1/4NW1/4 sec. 24, T. 7 S5., R. 22 E., B. M., Idaho,

for lot 1., sec. 24, T. 9 S., R.: 16 E., B. M., Idaho, pursuant to the
provisions of section 8 of the Taylor Grazing Act (48 Stat. 1269, 49
- 1 ffectiveJuly 16, 1946, the General Land Officeand the Grazing Service were abolished
and their functions were transferred to the Bureau of Land Management, by Reorganization Plan No. 3 of 1946 (11 F. R. 7875, 7876; 7776).
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Stat. 1976; 43 U. S. C., 1946 ed., sec. 315g).

On December 6, 194S,

Mr. Trounson filed a supplemental a'ppllcation in which, in addition
to the lands previously mentioned, he offered to exchange other lands.
On March 1, 1945,;theAssistant Commissioner of the General Land
Office rejected the supplemental application insofar as it included
lot , sec. 24, T. 9 S., R. 16 E., B. M., Idaho, because that lot had
been classified as valuable for power purposes and included in Power
Site Classification

No. 337: on February

10, 1943, and so was not

subject to disposition under the public-land laws. Mr. Trounson
appealed.
While this appeal was pending,'Mr. Trounson died. His widow,
Mrs. May Trounson, was, by a decree of the probate court of Jerome
CoLnty, Idaho, dated May 14, 1946, decreed to be the owner of the
NW1ANW,4' sec. 24, T. I S., R. 22 E, B. M., Idaho, the land offered in

the original, application. Mrs. Trounson has withdrawn the application to exchange the lands offered in the supplemental application, except that she still seeks to acquire lot 1, sec. 24, T. 9 S., R. 16 E., B. M.,

Idaho, in exchange for the NW
Idaho.

/4NW'4
sec. 24, T. 7 5., R. 22 E., B. M.

'By Restoration Order No. 1150 of-February 28, 1947 (12 F. R 1695),

the lot sought was opened to disposition under the public-land laws,
subject to the provisions of section 24 of the Federal-P6wer Act. Under that order, the lot became subject to entry by the general public
on August 2, 1947.

At the time when the application was filed, the lot in question was
withdrawn from entry. It is well settled that an application filed
while land is withdrawn from entry is invalid. Lewis T. Creton,
A-2519'6,March 8, 1948 (unreported) -;Guy C. Riddell et al., AS24055,
January 24', 1946 (unreported). Consequently, the Assistant' Commissioner of the General Land Office was correct in rejecting Mr.
Trounson's application insofar asit related to the land withdrawn by
the order of February 10, 1943.
The revocation of a withdrawal during the pendency of an applicant's appeal from the rejection of his application does.not validate
the application. Guy C. Riddell et al., supra; Katharine Davis, 30 L.
D. 220 (1900).

Though it follows that the decision appealed from must be affirmed,
such'affirmanceis without prejudice t'the right of Mrs. May Trounson
to file a new application for the land desired by her.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior, (43.CFR 4.23; 12 F.; R. 8423), the' decision of the
Assistant Commissioner of the General Land Officeis affirmed.
MnsTIw G.WHITE,
0

~~~~~~~~~~~~~~Solic
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COMPANY

Deoided May 27,1948

Public Lands-Oklahoma Panhandle South of the Cimarron Base Line and
North of the Texas State Boundary Line.
Lands in the Oklahoma panhandle south of the Cimarron base line and north
of the Texas State boundary line are public lands of the United States, the
surface title of which may, under the act of August 7, 1946 (60 Stat. 872),
be patented under certain conditions, the minerals being disposable "under
applicable laws." The Mineral Leasing Act of February 25, 1920 (30 U. S.
C. sec. 181), is one of the "applicable laws" under which these minerals may
be disposed- of by the United States.

Oil and Gas Leases-Preference

Right Under Mineral Leasing Act.

Section 20 of the Mineral Leasing Act does not apply to those whose rights as
patentees or entrymen originated after February 25, 1920, or to those whose
rights as assignees originated after January 1, 1918. Consequently, a person who acquired the surface title to the public lands in the Oklahoma panhandle south of the Cimarron base line by a patent under a 1946 statute
is not eligible to claim, on the basis of that surface title, the benefits of
section 20.

Oil and Gas Leases-Preferenoe
* Autho4ty of the Secretary.

Right Under Mineral Leasing Act-

Since section 17 of the Mineral Leasing Act specifically provides the methods
* for issuing oil and gas leases on lands within a known geologic structure of
a producing oil or gas field, the Secretary of the Interior is not authorized,

under his general authority over minerals in the public lands, to award a
preference-right oil and gas lease, except as provided in the Mineral Leas-

ing Act.
Statutory Construction-Act of August 7, 1946.
The act of -August 7, 1946 (60 Stat. 872), was a remedial statute, conferring
certain rights upon the persons intended to be benefited thereby. But the.
act does' not deprive them of any rights they might have under any other
laws of Congress.

Public Lands-Oklahoma. Panhandle South of the Cimarron Base LineGas Leases-Preference Right Under
Homestead Settlement-Oiland
Mineral Leasing Act.
Since the public lands in the Oklahoma panhandle south of the Cimarron base
line were subject to homestead settlement, any person who can show compliance with the Federal laws and regulations covering the establishment
prior to 1920, and continuous maintenance thereafter, of settlement under
the homestead laws, would have settlement rights which could be made the
- basis for a claim to a preference-right oil and gas lease under section 20 of
the Mineral Leasing Act. The fact that such person had previously mistakenly claimed the lands. as grantee of the State of Texas; does not impair his rights, whatever they may be, under the homestead and mineralleasing, laws.
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Public Lands-Oklahoma Panhandle South of the Cimarron Base LineElection to Make Entry.-

H

Since the question as to the treatment to be accorded to the equitable claims
of the supposed owners of the public lands in the Oklahoma panhandle
south of the Cimarron base line was for many years the subject of congressional consideration, those persons were not required by Cire. 932, 43
CFR 192.48, to anticipate the ultimate congressional decision by filing an
election to make future homestead entry on the land with reservation of
the minerals to the United States.
APPEAL

ROM TE

BUREAU OF LAND MANAGEMENT

S. N. Hodges, Maude Young Yates, W. M. Harland, and Elias Nelson, as administrator of the estate of Lars Hill, Sr., have filed appli-e
cations, B. L. M. 012363, 012364, 012065, and 012429, respectively, seek-

ing preference-right oil and gas leases under section 20 of the Mineral
Leasing Act of February 25, 1920- (41 Stat. 437, 445; 30 U. S. C. secs.

181, 229), on certain lands which are situated north of the Stagf
boundary between the Oklahoma and Texas panhandles and south
of the Cimarron base line, and which are within the known geologic
structure of the Hugoton gas field. Their applications are opposed by
the Phillips Petroleum Company, which was the high bidder for competitive oil and gas leases on these lands, pursuant to a notice by the
Bureau of Land Management requesting bids for leases under section
17 of the Mineral Leasing Act (30 U. S. C. secs. 181, 226), asamended

by the act of August 8, 1946 (60 Stat. 950, 951).' Briefs have been
filed and served by the applicants and by the Company.
The background of this case reaches back to the establishment, in
1850, of the boundary line between the panhandles of Oklahoma and
Texas at.the parallel of latitude 36' 30' N.3 This boundary line was
surveyed in 1860by.John'H. Clark, pursuati to the act of June 5, 1858
l Section 20 of the Mineral Leasing Act provides:
"Src. 20. In the case of lands bona fide entered as agricultural, and not withdrawn
or classilied as mineral at the time of entry, but not including lands claimed under any
railroad grant, the entryman or patentee, or assigns, where assignment was made prior
to January 1, 1918, if the entry has been patented with the mineral right reserved,
shall be entitled to a preference right to a permit and to a lease, as herein.provided, in
case of discovery; and within an area not greater than a townshipsuch entryman and
patentees, or assigns holding restricted patents may combine their holdings, not to
exceed two thousand five hundred and sixty acres for the purpose of making joint
application. Leases executed under this section and embracing only lands so entered
shall provide for the payment of a royalty of not less than 121/2per centum as to such
areas within, the permit as may not be included within the discovery lease to which
the permittee is entitled under section 14 hereof."
2 Section 17 of the Mineral Leasing Act provides, in part:
"SEc. 17. All lands subject to disposition under this Act which are known or
believed to contain oil or gas deposits may be leased by the Secretary of the Iterior.
When the lands to be leased are within any known geological structure of a producing
oil or gas field, they shall be leased to the highest responsible qualified bidder by competitive bidding under general regulations * *
3Act
of September 9, 1850 (9 Stat. 446) ; act of Texas Legislature, approved November
25, 1850 (2 Sayles' Early Laws of Texas 267) ; Presidential Proclamation of December 13,
1850 (9 Stat. 1005) ; Oklehoma v. Tewas, 272 13.S. 21, 25 (1926).
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(11 Stat. 310), and was confirmed by Congress and by Texas in 1891.4
The Clark line is the present north boundary of Texas.5
The Cimarron base line, on which the survey of the public lands in
the panhandle of Oklahoma is based, was surveyed in 1881 from the
1030 to the 1000meridian of west longitude from Greenwich by Richard 0. Chaney and William'W. Smith, purportedly along the parallel
of latitude 360 30' N. The lands north of the Cimarron base line
were surveyed and dealt with as public lands of the United States in
Oklahoma. The lands south of the Cimarron base line, which was
supposed to coincide with the Texas-Oklahoma boundary, were assumed to be in the State of Texas. But although the two surveys had
been supposed to be identical, it later developed, from the monuments
found on the ground, that the Cimarron base line is as much as 500
feet north of the north boundary of Texas. The difference in surveys
left a strip of unsurveyed land in Oklahoma 156 miles long, varying
in width from a point (on the east) to 500 feet at the west and containing about 4,900acres." By Executive Order No. 6681of April 17,
1934,this unsurveyed land was "withdrawn from settlement, location,
sale, or entry, for classification and pending legislation authorizing the
disposal thereof and for the relief of bonafide claimants." These lands
were later surveyed, but the plats of survey were kept unfiled, pending
action by Congress. In 1945, the lands here involved were classified
as being within the known geological structure of the Hugoton
gas field.

Section 1 of the act of August 7, 1946 (60 Stat. 872) ,t authorized
the issuance of a patent for the surface of these lands under certain
conditions, upon application made within 1 year from the official
filing of the township plat of survey of these lands; ' the minerals,
4
Act of March 3, 1891 (26 Stat. 948, 9T1) Texas Joint Resolution, Texas Laws (1891),
p. 193;'H. Doc. 259, 59th Cong., 1st sess., pp: 13-18; H. Rept. 2359, 79th'Cong., 2d sess.
Oklahoma v. Teoas, 272 U. S. 21, 25 (1926) ; 276 U. S. 596, 597 (1928).
H. Rept. 2359, 79th Cong., 2d sess., p. 2 (June 27, 1946); H. Rept. 572, 75th Cong., 1st
sess. (April 8, 1937).
TSection
1 of the act of August 7,1946, is as follows:
"That whenever it shall be shown, under such regulations as the Secretary of the
Interior may prescribe, that public land situated south of the Cimarron base line in
Oklahoma and north of the north line of Texas has been used, Improved, or cultivated
in connection with abutting land, and has been held in good faith, in peaceful, open,
adverse possession by a citizen or citizens of the United States, his or their ancestors,
or grantors, for a period 'not less than twenty years prior to the passage of -this Act,
such citizen or citizens shall be entitled to receive a patent therefor upon payment of
$1.25 per acre: Provided, That oil, gas, or other mineral deposits contained therein
are hereby reserved to the United States; that 'said minerals shall be and remain subject
to sale or disposal by the United States under applicable laws, and that permittees,
lessees, grantees, or agents of the United States shall have a right to enter upon said
lands for the purpose of prospecting for and mining said minerals: And provided further,
That any' person entitled to patent under this Act shall present his application within
one year from the official filing of the township plat."
8The-plats of survey were filed on November 14, 1947. Public Land Order 408 of September 12, 1947 (12 F. R. 6293), authorized the filing, until November 14, 1948, of applications for patents under the provisions of section 1 'of the act of August. 7, 1946, "subject
to valid existing rights.'
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reserved to the United States,'were to"remain subject to sale or dis-,
posal by the United States'undeP applicable laws."
' The Bureau's notice, requesting sealed bids on or before July 16,
1947, for oil and gas leases on these and-other lands, stated:

**

*i * * The lands in Parcels Nos. 10 to 15 inclusive are subject to the act of
August 7, 1946 (Public Law 617, 79th Congress [60 Stat. 872]), and any person
believing or claiming to have a preference right under section 20 of the mineral
leasing act as amended (43 CFR 192.70) for any of these lands must file his application for preference right lease with the Director, Bureau of Land Management, Washington 25, D. C., on or prior to the date herein set for the opening

of bids.

Hodges, Yates, Harland, and Administrator Nelson, claiming preference rights under section 20 of the Mineral Leasing Act, filed their
applications, timely, for preference-right oil and gas leases on the
following lands:
Hodges:
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All of them alleged continuous, peaceful, open, adverse possession
of these lands since before February 25, 1920.
Tile Phillips PetroleumI Company was the high bidder foroil and
gas leases on most of the lands here involved.9
On August 26, 1947, the Bureau of Land Management rejected
all four of the preference-right lease applications, holding that the
applicants had no preference right under section 20 of the Mineral
Leasing Act because their right or title was not acquired from the
United States prior to February 25, 1920, but through patents from
the State of Texas, and because the act of August 7, 1946, authorizing the issuance of patents on these lands, did not provide that the
patentee should have a -preference right to an oil and gas lease.
The act of August 7, 1946; reserved. the minerals. to the United
States and authorized the patenting under that act of only a surface
title to those who had, for more than 20 years, used and improved
the lands under claim or ownership in the mistaken belief that the
lands were not public lands.10 And with respect to the mineral deposits, the act provided that the minerals shall be disposed of by the
United States "under applicable laws." The Mineral Leasing Act
is obviously one of the "applicable laws." The very fact that the
oil and gas leases which-the Bureau of Land Management offered at
public auction on these lands were to be under section 17 of the
Mineral Leasing Act indicates that the Bureau regarded the Mineral
Leasing Act as applicable to these oil and gas deposits. Section 20
of the Mineral Leasing:Act is as applicable to the oil and gas deposits in these lands as section 17 would be. The-question, then, is
whether the applicants can come within the scope of section 20.
Section 20 of the Mineral Leasing Act provides:

**

In the case of lands bona fide entered as agricultural, and not withdrawn
or classified as mineral at the time of entry, * * * the entryman or patentee, or assigns, where assignment was made prior to-January 1,1918, if the entry
has been patented with the mineral right reserved, shall be entitled to a preference right- to a permit" and to a lease, as herein provided, in case of

discovery;

*

This provision has been consistently interpreted by this Department
as not applying to those whose rights as. patentees or; entrymen
DA few parcels of the lands applied for by Hodges, Yates, Harland, and Nelson were
not offered for competitive oil and gas lease bidding.
2"This was pursuant to this Department's suggestion that "Such equities may be fully
protected by the granting of the surface title." H. Rept. 2359, 79th Cong., 2d sess., p. 3
(June 27, 1946).
"After the amendatory act of August 21, 1935 (49 Stat. 674), provided for the issuance
of noncompetitive leases instead of prospecting permits on unproven oil and gas lands
(43 COR 192.1 (1940 ed.)), applicants entitled to permits under section 20 of the Mineral
Leasing Act received leases instead of permits. Circ. 1552 of May 31, 1943, 43 COFR,Cum.
Supp., 192.45 (8 P. R. 7710).
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originated, after the enactment of the act (February 25, 1920), or
to those whose rights as assignees originated after January 1, 1918.12
It is apparent, therefore, that a person who acquires the surface
title to the land by a patent under the 1946 act, a title which could
not possibly antedate the act of August 7, 1946,is clearly not eligible
to claim, on the basis of that surface title, the benefits of section 20.
Furthermore, there is no provision in the 1946 act conferring a preference right to lease the minerals upon those receiving patents to
the surface under that act. Moreover, since section 17 of the Mineral
Leasing Act specifically provides that "lands * * * within any
known geological structure of a producing oil or gas field * * *
shall be leased to the highest responsible qualified bidder by competitive bidding," the Secretary is not authorized, under his general authority over minerals in the public lands, to award a preference-right
oil and gas lease except as provided in the Mineral Leasing Act, and
therefore he cannot issue such a preference-right

lease to one who

may own the surface title only by virtue of a patent under the 1946
act. As to any land here involved, therefore, with respect to which
the applicants can claim the surface title only pursuant to a patent
under the 1946act, the applicants have no basis for asserting a preference right to a lease of the mineral deposits in those lands.
The .1946act was plainly a remedial statute. It was intended to
confer the benefit of the surface title upon those persons who, despite
ample equities to support their claim to the lands, had no legal right
to obtain them. But the 1946 act, in conferring upon certain persons
the right to receive patents for the surface of these lands, was not intended to deprive them of whatever rights they might have under
any other laws of Congress.
The lands here involved were opened to homestead settlement by the
act of May 2, 1890 (26 Stat. 81,.82, 90), as amended by the act of October 20,. 1893 (28 Stat. 3). The applicants for preference-right oil
and gas leases allege in their appeal that they have settlement rights
on these lands which were acquired, directly or by assignment, prior
to 1918, and they "have lived on the land, developed and improvedit by building homes and cultivating the soil, at all times * * *
these appellants had a bona fide intent to settle these * * * lands
for agriculturalpurposes * * * If they can'substantiate their
allegations and show compliance with the Federal laws and regulations
' Oil and Gas Regulations of March 11, 1920 (irc. 672), 47 L. D. 437, 444; Digest of
Decisions and Opinions in Connection With the Administration of the Act of February 25,
1920, as' Applied to Oil and Gas, 47 L. D. 463, 466, 469, 470 (1920) ; Charles B. Haupt,
47 L. D. 588, 59 (1920), 48 L. D. 355 (1921); Circ. 932 of April 28, 1924, 50 L. D. 400,
43 CR 192.45 (1940 ed.); Circ. 1552 of May 31, 1943, 43 CFR, Cum. upp., 192.45 (8 F. R.
7710) ; Circ. 1624 of October 2, 1946, 43 CFR 192.70.
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governing the establishment and continuous maintenance of settlement rights under the homestead laws, they would have Federal rights
to- acquire the title to the surface of these lands without any need'7to
rely on the 1946 act. The requirements under the homestead laws
are different from the requirements for a patent under the' 1946 act.'
And if the applicants can as settlersqualify under, and establish their
rights to the surface title of these lands pursuant to, the homestead
laws, they would then be in a position to seek to qualify for prefer-.
ence-right oil and gas leases under the provisions of section 20 of
the Mineral Leasing Act.
Pursuant to the purpose of Congress in enacting section 20 as a
"relief" provision,, "designed to recognize the equities of persons who
had gone upon the public domain * * * upon the theory and
under the belief that they were obtaining an unrestricted title to. the
land," 13this Department has held that one who settled upon the public
domain prior to the enactment of the Mineral Leasing Act (February
25, 1920), where the lands were not, at the time of settlement, withdrawn or classified as valuable for' oil and gas deposits, is entitled
under certain conditions to a preference-right oil and gas lease on
those lands under section 20 of the Mineral Leasing Act. 4 This preference right could be exercised by a settler on lands subject to settlement even though he had not yet made his entry if his failure to file
his entry papers was because the lands were not open to entry under
the homestead laws.'5 If these applicants can show that they have
complied with the settlement requirements of the homestead laws,
that they are now entitled to complete such settlement rights by homestead entry, and that they comply with the requirements of section 20,
they can obtain preference-right oil and gas leases under section 20.
They would not now be penalized under the homestead and mineral
leasing laws by the fact that they had' previously mistakenly claimed
these lands as grantees of the State of Texas..",
Nor is it here material that the applicants had not, at the time the
lands were declared. valuable for minerals, filed an election to make
entry when the lands would become subject to entry, with a reservation of the oil and gas deposits to the United States; as required*by
"Digest of Decisions and Opinions in Connection With the Administration of the Act
of February 25, 1920, as Applied to Oil and Gas, 47 L. D. 463, 469 (1920).
14 Instructions of April 28, 1924, Cire. 932, 50 L. D. 400, 43 CFR 192.45 (1940 ed.)
Regulations of October 28, 1946, Circ. 1624, 43 CFR 192.70.
16Circ. 932, supra (footnote 14); 43 CFR 192.48 (1940 ed.). The revised regulations
of October 28, 1946, suprt (footnote 14), are. not inconsistent. The plats of survey of
the lands here involved were not filed until November 14 1947. Until they, ere filed, no
homestead entry could be made on the lands by any settler. 43 CFR 166.2, 166.17; Bena
Mcflendon,49 L. D. 548, 561 (1923); Anderson v. State of Minnesbta, 37.L. D. 390 (1909)
Crobbv. Oregonand Cafornia B. B. Go., 36 L. D. 268 (1908).
Simpktins v. Hays, 15 L. D. 293, 295 (1892).
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paragraph 3 of Circular 932, Instructions of April 28, 1924.17 These
lands were not like ordinary public lands. They had long been supposed to be part of Texas. The present applicants had long claimed
them under patents from the State of Texas. When their public'land
status was discovered, the question as to what treatment would be
accorded to the equitable claims of these persons was the subject of congressional consideration for several years.'8 It would be entirely
unreasonable to have required the applicants, in these circumstances,
to anticipate the ultimate congressional decision by filing an election
to make future homestead entry on the land with reservations of the
minerals to the United States. The purpose of the election required
by the regulation was to facilitate the administration of the lands by
the United States with respect to their mineral deposits. No such
purpose could have been accomplished as to these lands until after
Congress had decided what action to take with respect to the equitable
claims of those who thought they had owned these lands, and with.
respect to the mineral deposits in the lands.
Since these applicants claim valid settlement rights on these lands,
they should promptly file in the Bureau their applications for entry
under the homestead laws. In addition, if they have not already done
so, they should, before November14, 1948,file applications for patents
under the act of August 7, 1946, indicating therein that the latter
applications may be rejected as to any lands on which the respective
applicant is held to have established a valid settlement homestead
right. The Bureau should award preference-right oil and gas leases
to these applicants under their present applications, if they are otherwise qualified, on those lands for which they establish homestead rights
which can be recognized as the basis for a preference right under
section 20 of the Mineral Leasing Act and continuously maintained'
since then, and should reject the preference-right-lease applications as
to those lands on which they have no such homestead settlement rights
but only rights to a patent under the 1946act. The Bureau may award
section 17 leases to Phillips Petroleum Company on those lands to
which' section 20 preferences are not established; The case is remanded to the Bureau for further action not inconsistent with this
decision.

OscARL. CHAPMAN,.
UnderSecretary.
1750 L. D. 400, 43 CFR 192.48 (1940 ed.). This provision was eliminated in the revised
regulations of October 28, 1946, spra (footnote 14).
Is 79th Cong., S. 1387 and H. R. 3593 (which became the act of August 7, 1946, 60 Stat
872).; 78th Cong., S. 1868; 76th Cong., S. 2621, and H. R. 2957; 75th Cong., H. R. 4890;
74th Cong., S. 2526 and H. R. 12163 ; 73d Cong., H. R. 9137.
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Secretaries.

The statutes creating the position of Under Secretary and the positions of
Assistant Secretary do not contain an express authorization for such offieials
to exercise the powers of the Secretary of the Interior.
The Under Secretary and the Assistant Secretaries are only authorized to
exercise such powers as are delegated to them by the Secretary of the

Interior.
The Under Secretary and the Assistant Secretaries are not authorized to delegate Secretarial powers to subordinate officials of the Department.
JUNE

x-35051

1, 1948.

To ASSISTANT SECRETARYDAviDsoN.

This responds to your memorandum of May 21 concerning orders
delegating Secretarial powers.
The statutes creating the position of Under Secretary of the Interior
and the positions of Assistant Secretary of the Interior do not, as:
assumed in your memorandum, contain an express authorization for
such officialsto exercise the powers of the Secretary of the Interior..
Perhaps it would be helpful, in this connection, to discuss in some
detail the various statutory provisions which relate to these positions.
The first position on the sub-Cabinet level in the Department of the
Interior was established by section 6 of the act of March 14, 1862 (12
Stat. 355,369), which provided:
That the President shall appoint in the Department of the Interior, by and with
the advice and consent of the Senate, a competent person, who shall be called
the Assistant Secretary of the Interior, *
*
who shall perform such duties
in the Department of the Interior as shall be prescribed by the Secretary, or may
be required by law, and who shall act as the Secretary of the Interior in the
absence of that officer.

When the Federal statutes in effect on December 1, 1873, were revised

and consolidated as the Revised Statutes of the United States, the
provisions of law relating to the position of Assistant Secretary of the
Interior were reenacted as sections 438 and 439 of the Revised Statutes,
reading as follows:

.

.

.

.

There shall be in the Department of the Interior an Assistant Secretary of the
Interior, who shall be appointed by the President, by and with the advice and
consent of the- Senate * * *V
The Assistant Secretary of the Interior shall perform such duties in the
Department of the Interior as shall be prescribed by the Secretary, or may
be required by law.

These provisions of law relating to the Assistant Secretary of the
Interior were carried forward into sections 482 and 483 of Title
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of the original United States Code (44 Stat., Part 1, p. 55).' No
other statutory provisions pertaining to the functions or duties of
the occupant of this position have been enacted by the Congress.2
The second position in this Department on the sub-Cabinet level
-was established through the appropriation, in the act of March 3,
1885 (23 Stat. 478, 497), of a sumFor an additional Assistant Secretary of the Interior, who shall be known

and designated as First Assistant Secretary of the Interior

* *

This position became a permanent part of the Department as a result
of the appropriation annually by Congress of money to pay the salary
of the "First Assistant Secretary." When the laws of the United
States were codified as of December 7, 1925, and reissued in the form
of the United States Code, section 482 of Title 5 of the Code (44
Stat., Part 1, p. 55) provided thatThere shall be in the Department of the Interior a First Assistant Secretary

of the Interior,

* * *

who shall be appointed by the President, by and with

the advice and consent of the Senate.

The designation was changed from "First Assistant Secretary" to
"Assistant Secretary" by the provision in the act of February 29,
1944 (58 Stat. 107), to the effect thatThe Assistant Secretaries of the Interior shall be without numerical distinction of rank * * *

No statutory provisions respecting the functions or duties of the
occupant of this position have ever been enacted by the, Congress.3
The position of Under Secretary of.the Interior came into existence
as a result of language in the Interior Department Appropriation
Act for the fiscal year 1936 (49 Stat. 176, 177) making the funds ap-propriated in the item "Salaries" under the Office of the Secretary

availableFor the * * * Under Secretary (whic position is hereby established in the
Departnent of the Interior * i * with appointment thereto by the President,
by and with the advice and consent of the Senate) * *

There are no statutory provisions dealing with the functions and
duties of the Under Secretary of the Interior.4
Iri addition, the codifiers inadvertently set out in the final sentence of section 483,
as relating to the Assistant Secretary, a provision which actually had been enacted by
the Congress with reference to 'the assistant to the Secretary of the Interior." (40 Stat.
499, hv 29.) That sentence has been clarified in section 483 of the 1946 edition of the
United States Code, so that it relates to "the assistant to the Secretary."
2Perhaps it might be mentioned in this connection that the so-called Indian Delegation
Act- (26 U. . C., 1946 ed., sec. la) states that powers delegated by the Secretary under
that act to officials of the Bureau of Indian Affairs shall be "subject to appeal to the
Secretary * * * or, as from time to time determined by him, to the Under Secretary
or to an Assistant Secretary-of the Department of the Interior * *
'See footnote 2.
'See footnote 2.
i
-
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The unsatisfactory state of the legislation relating to these.posi-"
tions, particularly the position of Under Secretary and the positiom
of Assistant Secretary that was created in 1885,was pointed out in
my memorandum of December 2, 1946, to the Secretary, suggesting
that corrective legislation should be sought by the Department.
It will be noted that there is nothing in any of the statutory provisions relating to the sub-Cabinet positions in the Department of
the Interior, and I may add that there is nothing in any of the decisions known to me on the subject of delegation of Secretarial
powers, which indicates that the Under Secretary and Assistant
Secretaries are authorized to decide which of the powers vested in
the Secretary of the Interior by law shall be delegated to' subordinate
officials of the Department, and which officials shall be the recipients
of.such delegated powers. ' Moreover, the Secretary has' not attempted
to vest such authority in the Under Secretary-and' Assistant Secretaries.. Section 4.0 of 43 CFR states that these officials may them-.
selves "exercise" Secretarial powers, but it does not say that they may
delegate Secretarial powers to other- persons.;
MATI2NG. WHITE,
0

;

i
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Decided June 4, 1948-

Homestead Entry-Railroad-Grant Lands.
Lands which were within theprimary limits of the grant to the Northern
Pacific Railroad Company and were released by the company to the United
States pursuant to the act of September 18, 1940 (54 Stat. 954, 49 U. S .0?
1946 ed., sec. 6),- are not subject to- entry under the homestead laws in
the absence of a determination by the Congress or the Department as to
when and how such restored lands shall be opened for disposal.
APPEAL FROM THE BUREAU OF LANDMANAGEMENT

Floyd Hamilton has appealed from the rejection by the Acting
Director, Bureau of Land Management, of his homestead application
(Coeur d'Alene 014148) filed in 1945 for' lots 5 to 12, inclusive, -sec.
29, T. 56 N., R. 2 E., B. M., Idaho, containingl75

acres. The basis

of the appeal is that he settled on the land in 1932,erected a dwelling
house and other improvements, and cultivated more 'thai 10'acres of
ground.
The land consists of an island in Clark's Fork of the Columbia
River. It is within an odd-numbered section of land included within
the primary limits of the grant made to the Northern Pacific Railroad Company by the act of July 2, 1864 (13 Stat. 365). By section
3 of that act, there were granted to the company, in praesenti, and
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within certain limits, the' odd-numbered sections of public land, not
ch were not reserved, soldi granted, or othermineral in caracterh
wise appropriated, and which were free from, preemption or other
claims as of the time when the line of the railroad was definitely located. Section 6 of the act provided that, after. the general route of
the railroad should be fixed, the odd-numbered sections thereby granted
should not be liable to sale, entry, or preemption, except by the company.
The line of the railroad was definitely located in the area of the
island in question in the early eighties.' There is nothing in the
records of the Department to indicate that the land was at that time
reserved, sold, granted, or otherwise appropriated, or that it was
9iibject to-preemption or other claims or "rights. This being so, the
'island passed to the railroad 'ompany, unless it was mineral in character.
By the-act of February26,1895 (28 Stat. 683), this Department
was directed to 'cause all lands' within the'Coeur 'd'Alene land district,
Idaho, within-the landgrant limits of-the! Northern Pacific Railroad
Coipany, 'to be examined and classified with special reference to the
iineral or nonminheral character of such land, and to reject, cancel,
and disallow any and all claims or 'filings made by or on behalf of
the' railroad. company on' any lands in that land district which, upon
'eanhiation-should be classifid as mineral lands. The "act-required
that lands which had been surveyed prior to the passage of: the act
should'be examninedand cl-assifiedfirst,' andthat lands which had not
'then' been surveyed should be examined and 'classified as speedily as
practicabl. No patent could issue to the company for any land in
the lCoeiurd'Alene land district until the land had- been examined and
classified as nomnin'eral.2

'The plat of survey of:T. 56 N., R. 2 E., B. M., Idaho, with the 'section
lines of 'section -29 shown thereon, was approved on April 19, '1897.

Although the section lines'of section 29 were surveyed, the meander
lines of the island were not run, and the island was thus left unsurveyed. Certain portions of section 29 were examined and classified,
but the island for which application is now made was not so examined
and classified.
On July 1, 1898, Congress passed an'act (30 Stat. 597, 620) which
opened.u-wa way for an adjustment of the many disputes which had
s
on the oe side,
arisen between the railroad companyand it grantees,
and settlers' on and purchasers of' the 'land, claiming under the: laws
The map of definite location from Sand Point to Clark's Fork was filed on December '12,
1882, while the map of definite location from Spokane to Lake Pend Oreille was filed
on August 0, 1881.
2 Section 7 of the act of February 26, 1895; Northern Pacifle By. Co.,31 L. D. 394 (1902).
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of the United States, on the other side.. By its acceptance of the act,
the company was required, upon demand by the Secretary of the Interior, to relinquish to the United States lands settled on prior tto
January 1, 1898,'unless the company had, prior to the passage of the
act, sold or contracted to sell the land, or unless the, company used' or
needed the land for railroad purposes.3 That act also provided that* * * whenever any qualified settler shall in good faith make settlement
in pursuance of existing law upon any odd-numbered: sections of unsurveyed

public lands within the said railroad grant to which the right of such railroad
grantee or its successor in interest has attached, then upon proof thereof satisfactory to the Secretary of the Interior, and a due relinquishment of the prior
railroad right, other lands may be selected in lieu thereof by said railroad

grantee or its successorin interest

*

*

*

This provision of the act was not mandatory upon the company but
merely extended a privilege to the company to select other lands for
such as it might relinquish in favor of those who settled on unsurveyed
railroad, lands- after January 1, 1898. Northern Padici7fRy. Co. v.
Violette, 36 L. D. 182 (1907); Miller v. Northern Pacific Ry. Co.,
36 L. D. 526 (1908). In the Miller case, the Department held that it
could not control the action of the railroad company in refusing to
relinquish its claim to unsurveyed lands in favor of one who settled
thereon subsequent to January: 1, 1898, and that, upon the refusal of
the company to relinquish, the Department was powerless to recognize
the claim of a homestead applicant by permitting him to make entry
of the land.
Hamilton does not allege settlement on the land until 19?2. At
that time, it was unsurveyed land the title to which had passed,to the
railroad company, unless it was mineral land, a fact not then determined by the Department. Unless the land was in fact mineral land,
the railroad company undoubtedly could have maintained an action
against Hamilton for the possession of the land.. Deseret Salt Conpany v. Tarpey, 142 U. S. 241 (1891) ; of. Barden v. Northern Pacifc
.Railroad, 154-U. S. 288, 331 (1894). A field examination. of the
island made after the receipt of Hamilton's application discloses no
evidence of minerals on the land.
Had Hamilton brought his settlement on the, land to the attention
of the Department at any time prior to September 18, 1940, it is
possible that the Department might have been instrumental in getting
the company to relinquish its claim to the land in favor of Hamilton
under the provisions of the act of July 1, 1898. .
On September 18, 1940, however, the Congress passed an act (54
Stat. 954; 49: U.; S. C., 1946 ed., sec. 65) which provided

for the

elimination of'preferential traffic rates enjoyed by the United States
HubIqrd v. Avery, 195 U. S. 480,499 (1904).
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in connection with certain of its railroad transportation requirements.
Tihe act required that before any carrier by railroad which had received
a land grant might take advantage of the benefits offered by that act,
it must release "any claim it may have against the- United States to
lands, interests in lands, compensation, or reimbursement on account
of lands or interests in lands which have been granted, claimed to
-have been granted, or which it is claimed should have been granted
to such carrier or any such predecessor in interest * * *" The
act provided further that nothing therein should be construed to prevent the issuance of patents confirming the title to such lands as the
Secretary of the: Interior should find had been theretofore sold by
any such carrier to an innocent purchaser for value, or as preventing
the issuance of patents to lands listed or selected by such carrier, when
such listings or selections had theretofore been fully and finally
approved by the Secretary of the Interior.
Pursuant to the provisions of the 1940 act, the railroad company
filed the required release, and the release was approved. by the Secretary of the Interior on April 18, 1941. The company did not list the
land embraced in Hamilton's application as having been sold by it
to an innocent purchaser for value.
Though the company has released its claim and complete title to
the land is now in the United States, the land is not now subject to
'entry under the homestead laws. The Department has held that,
although restored lands become part of the public domain immediately,
it remains for the Department, in the absence of congressional direction, to determine when and how such lands shall be opened for
disposal. Eart Crecelouis Hall, 58 I. D. 557 (1943). Because of the
complex and numerous problems presented by the return to the Government of such a large amount of land as that released by the railroad
companies pursuant to the act of September 18, 1940,the Department
has recommended to Congress that legislation be enacted to-provide
a governmental policy for all such lands.4 Until the enactment of
such legislation, or until the Department determines, in the absence
of such legislation, that the land is to be opened for disposal under
the land laws of the United States, homestead entries will not be
allowed thereon.
One other feature of the case requires brief comment. Section 7
of the .Ta~yorGrazing Act, as amended (48 Stat. 1269; 49 Stat. 1976;
43 U. S. C., 1946 ed., sec. 31Sf), authorizes the Secretary of the Interior to examine and classify any lands 'withdrawn or reserved by
Executive Order No. 6910 of November 26, 1934, and amendments
thereto. It also forbids settlement on. such lands" until they are
H. R. 838, 78th Cong.; S. 1098, 79th Cong.
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classified and opened to entry. Executive Order No. 6910 withdrew
all the vacant, unreserved, and unappropriated public lands in 12 of
'the Western States, including Idaho, from settlement location, sale,
or entry. (43 CFR 297.11.) By Executive'Order No. 7048:of May
20, 1935, Executive Order No. 6910 was amended to make the withdrawal applicable to all lands within the States mentioned therein
upon the cancellation or release of prior claims. (43 CFR 297.14.)
Therefore, when the land' in question was relieved of 'the claim of
'the railroad company through the approval of its release by the Seeretary of the Interior on April18, 1941, it immediately became subject to the withdrawal order of May 20, 1935,so that it has not at any
time since Hamilton's alleged settlement been subject to settlement
under the laws of the United States.
Hamilton apparently settled on the land under the mistaken view
that it was unappropriated public lands of the United States. He has
built certain improvements on the land and cultivated-some parts of it.
It may be that when the restored railroad lands are opened to entry
Hamilton and others in similar circumstances will be accorded special
consideration in the disposition of the lands. Pending the announcement of policy with respect to the disposition of the restored railroad
lands, Hamilton may, if he wishes to continue to occupy the land on
which his improvements are located and to continue his cultivation
of the land, apply for an annual special-use permit, covering the area
of his improvements and present cultivation, pursuant' to 43 CFR,
Part 258, 1943 Cum. Supp., and thereafter apply annually for a renewal of the permit. Any such permit granted upon the application
of Hamilton should specifically provide that in no event will the privilege accorded thereby extend beyond the date upon which the'land
shall be opened for disposal-under the land laws of the United States.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of
the Acting Director of the Bureau of Land Management is affirmed.
f
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Desert-LandEntry-Unsurveyed Land-Withdrawn Land.

"

'

Where a person takes possession of unsurveyed land and reclaims it, his right
to make entry under the desert-land laws is governed by section 1 of the
act of March 28; 1908 (35 Stat. 52; 43 U. S. 0., 946 ed., sec. 326).

The right to make the entry must have been initiated prior to the withdrawal
of the land from entry.
'Under the long-established rule ofthe Department, the quarter quarter section,

or the fractional lot, is ordinarily the minimumunit of land for classification
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and disposal.- Deviation from the rule is permitted only where no public
interest is prejudiced and where it: facilitates the administration of the
public lands.
APPEAL

ROM THE BUREAU O

LAND NANAGEMKENT

On'February 25, 1946, Rubert 13ay Spencer filed an application-to
-make a desert-land entry on 1571/2 acres of land in secs. 11 and 12,
T. 19 N., R. 35 E.) M. D. M., Nevada, under the act of March 3, 1877

' (19 Stat. 377), as amended by the act of March 3, 1891 (26 Stat. 1096;
'43 U. S. C., 1946 ed., sec. 321).

The land sought under the application

is, roughly, an L-shaped tract, said to lie along the course of Horse
Creek, and is described as follows:
See. 11: NE '%NW4NW1 4 -_
NE 4 SE4NWV4NWA__NWV4 SW1 4NEI/NW/4_
Sl/2SWy4 NEJ4NWA4 __
NY2 SE14NW14 -__

Acres

Acres

10.00 Sec. 11: SWI4SEY1
4 NE1/4 SWY4 -2. 50
Ny2N1/2SEIASWI42.50
NV2 SY2SE/4----5.00
E/2SWy/NW/4SE1/y --_

2.50
10.00
40.00
5.00

20. 00

Sy2SE1/4NWV 4 SE1/, ----

5. 00

SWA/4SE1/ANWY4-------10.00
SS½NEi/ 4 SEt/4 -----W/2NWY4NZ4SW 4 _ 5.00 Sec. 12: Ny2SW'/ASWlA-------SWNE14 SW~4 - ___ 10.00

10.00
20.00

The application was' accompanied by a petition for classification of
'the land and its-restoration to entry under section 7 of the Taylor
Grazing Act, as amended: (48 Stat. 1269, 49 Stat. 1976; 43 U. S. C.,

V1946
ed., sec. 31Sf). The petitioner stated that all the land applied
:for was at one time arid, but that he had brought it under irrigation
'by means of the waters of Horse Creek; that the land is' within a
-mountainous 'area, where most of' the land is exceedingly steep and
rocky, so that only small portions of the flatter slopes are susceptible
of irrigation and cultivation; 'and that these areas alone were chosen
and irrigated. Spencer stated that he had already successfully
reclaimed the land.
'The application wa's rejected by the manager of the' district land
office, 'because the land was not described by the smallest legal sub'divisions of 40'acres. 'Spencer was informed that his improvement
of the land was in trespass unless he could show a settlement right
'prior to November 26, 1934, at which time all 'the' public lands in
Nevada were withdrawn from settlement, sale or entry, by Executive
COrderNo. 6910. (43 CFR 297.11.)
'
The Director of the Bureau of Land Management affirmed the de'cision'of'the manager, but without 'prejudice to Spencer's right to
withdraw the applicaition and to file a new one for not more than
160 acres,"'"in term's'of the public land surveys of not less than a legal
-

'

'

1'Spencer has already received 320 acres of land under the homestead laws.
Es may
not,tbefore,
acquire more than '160 acres under the desert-land laws (act of February 27,
1917, 39 Stat 946; 43 0.3; C.,194' ed., sec. 330).
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subdivision, and in as compact form as possible." In this connection,
the Director called attention to the requirement of 43 CFR 232.8.
On appeal, Spencer claims to have gone' on the land in 1930.' He:
contends that his entry is in as compact a form as is possible, taking
into account the topography of the country; that the land which is.
now irrigated is sustaining a family; and that the surrounding tracts
would be worthless to anyone else seeking to irrigate them, because he
is using all the available water supply. He contends that he has met
the requirements of 43 CFR 232.8 and that the allowance of his entry
in the form applied for is. discretionary with the Department. He
calls attention to the regulations of the Departmeintgoverning the
disposal of tracts in reasonably compact form and in units of as little:
as 1/4 acres under the Small-Tract Act of June 1, 1938 (52 Stat. 609;:
43 U. S. C., 1946 ed., sec. 682a; 43 CFR, Cum. Supp., Part 257).

The land applied for was not surveyed until September 10, 1941,.
when the approved plat of survey was.filed in the local land office.
As Spencer claims to have taken possession of the land in 1930,before
it was surveyed, and to have reclaimed it (although the record is not
clear as to when he commenced his work of reclamation or if and
when he completed it), his right to make entry, if he can prove that
the initiated a valid right to the land prior to November 26, 1934,2
must be governed by section 1 of the act, of March: 28, 1908. (35 Stat..
52; 43 U. S. C., 1946 ed., sec. 326). That act provides that where an

individual has, prior to survey, .taken possession of a tract of unsurveyed desert land in compact form and has reclaimed it, or has,
in good faith commenced the work of reclaiming it, the individual
shall have the right: to make a desert-land entry of such tract in conformity with the public-land surveys.
The rectangular system of surveys of the public lands was established by Congress in 1796 (43 U. S. C., 1946 ed., secs. 751-774).

The

smallest subdivisions mentioned by Congress are the "quarter quarter
sections," i. e., 40 acres (43 U. S. C., 1946 ed., sec. 753) . And the long-

established rule of the Department is that the quarter quarter section,
or the fractional lot, is ordinarilythe minimum unit of land for classification and disposal. L. S. Keye, A-24369, August 5, 1946 (unreported). Further division has been permitted only where peculiar
conditions have required otherwise, or where Congress .has specially
provided otherwise.3 Edward A. Kelly, A-23430, December 31, 1942
(unreported).
Deviations from the rule due to special circumstances have been
rare. Ordinarily, the rule is waived only in those cases where, no
public interest would be prejudiced by the waiver and where the de2

See Fred Bartine, 59 I. D. 110. (1945).

a Examples of congressional directions to the contrary may be found in the placer and

lode mining laws (30 U. S. ., 1946 ed., ch. 2), and in the Small-Tract Act.
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.parture from the rule would facilitate the administration of the public
lands. Illustrative of the type of case where such deviations have
"beenpermitted is State of Arizona, 53 I. D. 149 (1930).
Although the statements made by Spencer regarding the topography
,of the area, the worthlessness of the remaining portions of the 40-acre
subdivisions, and his reclamation of the land prior to its withdrawal
from entry in 1934,might, if proved, justify a departure from the rule
that not more than four subdivisions may be included in an entry for
not to exceed 160 acres, there is nothing in the present record to justify
-the allowance of the entry in the extreme form sought by the applicant.
As stated above, the land applied for is an L-shaped tract extending
into at least 10 quarter quarter sections.4 Control of this land, with
the control of the waters of the creek, would amount to control of a
much larger area of land thin that contemplated under the desert-land
laws. Further, the public interest might be prejudiced through the
inability of the Department to dispose of or to administer effectively
the remaining portions of the subdivisions.
However, because of the statements made by the applicant regarding
the character of the land and the compactness of the entry, none of
which has been investigated, a field examination of the land should
be made in order that.it may be determined whether any departure
from the rule of disposition of the public lands in not less than quarter
quarter sections should he made in this case.
Therefore, pursuant to the aulthority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the case is remanded
to the Bureau of Land Management with instructions to cause a field
examination to be made of the land and of the claims made by Spencer
regarding his going on to the land and his reclamation of it prior
to November 26,1134, the compactness of the entry, and of the worthlessness of the remaining portions of the subdivisions involved. Upon
completion of the field examination, the application should be reconsidered by the Bureau of Land Management..
MASTIN G. WmTE,

Solicitor.
AUTHORITY

OF EXECUTIVE BRANCH WITH RESPECT
AND GAS IN SUBMERGED: COASTAL LANDS

Submerged Coastal Lands-Implied Protective Authority-Litigation
of Attorney General-Naval Petroleum Reserves.

TO OIL

Power

Thelimplied authority of the executive branch of the Government to take protective measures where lands of the United States are found to contain oil
Spencer states that it extends into fourteen 40-acre tracts.
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or gas which is being drained by. adjoining landowners, and where such lands
are not subject to the Mineral Leasing Act, is applicable to the submerged
coastal lands.
The statutory power of the Attorney General to. conduct litigation on behalf
of the United States is broad enough to permit him to negotiate an operating
stipulation with California effective when the current one expires on Sep-.
tember 2, 1948, and similar stipulations with Louisiana and Texas as an
incident of litigation which the Attorney General is expected to commences
In the absence of such stipulations, the Attorney General may seek injunctions and the appointment of receivers to manage the properties involved
*in the litigation.
The President could by Executive order set the submerged coastal areas, or any
portion of them, apart as naval petroleum, reserves. The Secretary of the
Navy could then administer them for the production of oil and gas pursuant
to existing legislation on naval petroleum reserves.

M-35052
To

JUNE

9, 1948.

THE SECRETARY.

This is in response to your oral request for advice on the authority
of the executive branch of the Government with respect to the development of the oil and gas deposits in the submerged coastal lands
(United States v. California, 332 U. S. 19 (1947)), in the absence of
the passage of relevant legislation by Congress'before adjournment.
Under the Constitution, Congress has the, power "to dispose of
and make all needful Rules and RegulatiQns respecting * * *
Property belonging to the United States * * *
(Art. IV, Sec.
3, Cl. 2.) On August 8, 1947,I held that the Mineral Leasing Act of
February 25, 1920, as amended (30 U. S. C., 1946 ed., sec. 181 et seq.'),

which is applicable generally to the leasing of public lands for the
production of oil and gas, does not authorize the issuance of oil and
gas leases with respect to the submerged lands below low tide off the
coasts of the United States and outside the inland waters of the
States. (60 I. D. 26.) The Attorney General of the United States,
on August 29, 1947,rendered an opinion which, in effect, agreed with
mine. [40 Op. Atty. Gen. 540.]
However, even in the absence of legislation specifically authorizing
the issuance of oil and gas leases or the making of other agreements
for the production of oil and gas from the submerged coastal lands,
there are three possible bases of authority for the taking of action
by the executive branch of the Government.
One of these bases of authority is what the Attorney General, in
his opinion of April 2, 1941, referred to as the "implied authority in
the Executive branch to take protective measures in cases where lands
* * * [of] the United States * * * are found to contain oil
which is being drained by adjoining owners-such- lands not being
subject to the Mineral Leasing Act of February- 25, 1920 *
*
.

(40 Op. Atty. Gen. 41.)

There are two obstacles, however, to the use
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of this implied authority in connection with the submerged coastal
lands. In the first place,:its use is limited to situations in which oil
is being drained from Government lands by adjoining: owners. It
may. well be desirable, in the light of the great need for further oil
and gas development, that arrangements for such development in the
submerged coastal lands be made even in the absence of drainage.
In the second place, it is probable that this implied authority, as a.
practical matter, cannot be used effectively with respect to the Gov-,
ernment's submerged coastal lands so long as the precise boundaries
of such lands are uncertain. Until the dividing lines between the
Government's submerged coastal lands and the adjacent lands owned
by the States or other persons shall have been definitely ascertained,
it will always be difficult, and frequently impossible, to establish the
fact that oil or gas is being drained by an, adjacent landowner from
land that is subject to the paramount rights of the United States.
Moreover, oil operators will be averse to making the financial outlay
necessary for the drilling of offset wells under protective leases issued
by the executive branch of the Government, so long as there is a possibility that the areas selected for drilling will turn out, in the end,
to belong to persons other than the Government.
As I understand it, there are three coastal areas where there are
oil and gas operations at the present time, namely, the areas off California, Louisiana, and Texas. As to California, the decision of the.
Supreme Court in United States v. California established a rule of
law that the United States has paramount rights to oil and gas
deposits in the marginal belt beyond low tide and outside the
inland waters of California, but the actual low tide lines along the
California coast and the seaward limits of the inland waters of California have not yet been fixed. Consequently, the precise boundariesof the Government's lands in the submerged coastal areas adjacent to
California are unknown at the present time. Moreover, as to the
submerged coastal lands adjacent to Louisiana and Texas, particularly
the latter by virtue of certain provisions in the annexation agreement
under which Texas entered the. Union, the rights of the Federal,
Government have not yet been clearly established. I understand
that the Attorney General is presently making preparations for the
commencement of actions in the Supreme Court to establish such
rights. 1
Another source of authority for the taking of action is the statutory
power of the Attorney General to conduct litigation on behalf of
I The rights of. the Federal Government In the submerged coastal lands adjacent to
Louisiana and Texas were subsequently established in United States v. Louisiana, 839
U. S. 699 (1960), and United States v. Teivas, 339 U. S. 707 (1950). [Editor.]
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(Rev. Stat. sec. 359; 5 U. S. C., 1946 ed., sec. 309.)

It was in the exercise of this power that the operating stipulation
between the United States and California was entered into on July
26, 1947,as an incident to the conduct of the case of United States v.
California, pending in the Supreme Court. That stipulation provides that if no pertinent legislation is enacted by the: Congress prior
to July 31, 1948, it shall terminate 60 days thereafter; and that, in
the meantime, the parties shall meet within 30 days after July 31,.
1948, to reconsider the terms of the stipulation and to determine
whether this stipulation or a revision of it should be continued for af
further period.2 If California and the Government should be unable
to agree on an extension of the stipulation, then it is assumed that the
Attorney General would seek an injunction and the appointment of
a receiver to manage the property that is involved in the litigation.
(Cf. Oklahoma v. Texas, 252 U. S. 372 (1920).) A similar course
could be followed as an incident to the proceedings which the Attorney
General is expected to commence in the Supreme Court against Texas
and Louisiana. That is, the Attorney General could attempt to negotiate a stipulation for continued operations and the holding in escrow
of any proceeds acc:!uing to the States, pending a final determination
of the issue of superior right as between the United States and the;
respective States, and, if the United States is successful, pending an
actual fixing of the low-tide lines and the seaward limits of the inland
waters of those States. If it should be impossible to negotiate with
either State a stipulation satisfactory to the United States, an application for an injunction and the appointment of a receiver to manage
the property involved in the case would be appropriate.
Finally, the President could by Executive order set these submerged
coastal areas, or any portions of them, apart as naval petroleum
reserves. (f. Executive Order No. 3797-A, February 27, 1923,Naval
Petroleum Reserve No. 4 in Alaska, which includes some water areas.)
Thereupon, the existing legislation with respect to; naval petroleum
reserves would apply to the submerged coastal lands so set apart, and
the Secretary of the Navy could administer them for the production
of oil and gas pursuant to the terms of such legislation. (34 U. S. C.,
1946 ed., sec. 524.) However, practical difficulties in the development

of oil and gas production under such legislation would doubtless be
encountered. Congress is not likely to appropriate funds for drilling
operations by the Navy Department in the submerged coastal lands
so long as there is strong sentiment in the Congress for the transfer
of such lands to the adjacent coastal States. Moreover, private com2 This stipulation was subsequently extended, with revisions, on July 28, 1948, to July
31, 1949; on August 2, 1949, to July 31, 1950; and on August 21, 1950, to October 1, 1951.
[Editor.]
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panies might not be willing to undertake the expense of such drilling
operations under leases issued by the Secretary of the Navy so long a's
there is uncertainty on the point of whether the submerged coastal
lands will be retained by the United States. or transferred to the States.
In addition, the present incertainty as to whether: some of the iportant ar6as from the standpoint of oil and gas production are lands
beneath the marginal'jea, and thus subject to the paramount rights
of the United States, or tidelands or lands beneath inland waters, and
thus not subject to the paramount rights of the United States, would
also be an obstacle to effective development operations in the submerged
lands under the laws relating to naval petroleum reserves.
MASTIN G. W

nITE,

Soticitor.
J. D. KOTIBA
A-24804

Decided June

Grazing Leases-Cancellation-Right

8, 1948

of Renewal-Notice.

The action of a lessee under a grazing lease in assigning the leased area without obtaining the consent of the Department is a violation of the terms of
the lease and of the regulations of-the Department and affords a basis for
cancellation of the lease.
The cancellation of a grazing lease must be accomplished in accordance with
the procedure outlined in the lease and in the regulations.
Any violation of a grazing lease which affords a basis for cancellation of the
lease affords a basis for the denial of the contractual right of renewal of the
lease.
The procedural requirement of notice and opportunity to make a showing
applies to a forfeiture of the right to a renewal granted by the lease.
The procedural requirement is satisfied by a denial of a petition for renewa
of the lease where that denial sets forth the reason for the denial and affords
the petitioner a right to appeal.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On July 19, 1940,J. D. Kouba obtained a 5-year grazing lease on
the SWi/4SEl/4 and the W½ of sec. 15, T. 26 ., R. .67 W., 6th P. M.,
Colorado, under section 15 of the Taylor Grazing Act (48 Stat. 1275,
49 Stat. 1978; 43 U. S. C., 1946 ed., sec. 315m).

On January 23, 1945,

Mr. Kouba petitioned for a renewal of the lease for a term of 10 years.
On June 2, 1947, the Director of the Bureau of Land Management
denied the petition because (1) it was in conflict with the grazinglease application of one Juan A. Martinez, (2) Mr. Kouba had leased
his adjoining land to Mr. Martinez, and (3) Mr. Kouba had subleased
to Mr. Martinez for a period of 5 years the public land described in
the petition.
948955-54-
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Mr. Kouba admits that he rented "the land" to Mr. Martinez. Presumably his admission covers both the land which he owns and the
public land involved in his petition for renewal.1
Mr. Kouba's lease, which he seeks to have renewed, provides that* * * if at. the end of said period [of 5 years] it shall be determined that
a new lease should be granted, the lessee herein will be accorded a preference
right thereto upon such terms and for such duration as may be fixed by the lessor.

In the absence of a determination that the land in question should not
be leased further, this provision of the lease is to be construed as
giving the lessee a contractual right to a renewal of the lease. R. J.

Cmee and Tom White, A-24682,April 1,1948;Elmer B. Chandlerand
Dan O'Keeffe, 59 I. D. 244 (1946).
The principal question for consideration is whether the Director
was conrect in taking the position that the contractual right had been
forfeited because of Mr. Kouba's action in subleasing the leased land.
The lease was granted "subject * * * to all rules and regulations which the Secretary of the Interior has prescribed." It pro-

vides
that-V

If the lessee * * * shall fail to comply with the provisions of the act,
or make default in the performance or observance of any of the terms, covenants,
and stipulations hereof or of the general regulations promulgated and in force
at the date hereof, and such default shall continue 60 days after service of written notice thereof by the lessor, then the lessor may, in his discretion, terminate
and cancel this lease.

The lease also provides:
That the lessee shall not assign this lease or any interest therein, nor sublet
any portion of the leased premises without the written consent of the Commis2
sioner of the General Land Office.

One of the regulations prescribed by the Secretary of the Interior,
and in force when the lease was entered into, is that found in 43 CFR
160.26,which provided that a lease might be canceled(d) If the lessee shall fail to complywith any of the regulations in this part
or the terms of.the lease.
*

-.

*

.

*

:

*

.

*

(f) If the lessee assigns or sub-leases all or any part of the leased area without obtaining the approval of the Secretary of the Interior.

The regulation further provided that*

*; *

No decision will, however,:be rendered until the lessee has been

I The examriners who made the field investigation report that they saw copies of two
5-year agreements entered into by Mr. Kouba and Mr. Martinez on April 30, 1945, whereby,
in one agreement, Mr. Kouba leased his privately owned land to Mr. Martinez and, in the
other, the land covered by the petition;
2Effective
July 16, 1946, the General Land Office and the Grazing Service were abolished
and their functions were transferred to the Bureau of Land Managements by Reorganization
Plan No. 3 ofr1946 (11 P. R. 7875, 7876; 7776).
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formally advised of the cause for cancellation and afforded a timely opportunity
to make a showing as to why the lease should not be canceled.8

It appears that Mr.; Kouba's action in Assigning the leased area
without obtaining the consent of this Department was in direct violation of the terms of his lease and of the regulation of the Department,
and that it would have afforded a basis for the cancellation of the lease,
,but that such cancellation could have been accomplished only in accordance with the procedure outlined in, the lease and in the last
quotation above. However, Mr. Kouba's violation of the lease and of
'he regulation did not come.to the attention of the Department until
after the expiration of the lease.4 The lease, having expired, there
was no occasion for serving on Mr. Kouba the written notice of default provided for in his lease.
Any violation of a grazing lease which affords a basis for cancelladion of the lease affords a basis for the denial of the contractual right
to renewal, particularly where, as here, the violation was not known
to the Department during the term of the lease..
Therefore, it must be held that on the basis of the information then
before the Director, he was correct in holding that the contractual
right had been forfeited by Mr Kouba.
Having determined that there was a sufficientbasis for the Director's
action,it now becomes necessary to determine whether the procedural
requirement of notice and opportunity to make a showing likewise
applies to a forfeiture of the right of renewal granted by the lease,
where it appears that.the lessee has violated the provisions of the lease
and the Department regulation by subleasing the leased land without
the consent of the Department, and, if- so, whether that requirement
was met in this case.:
The Department, in considering :a petition for the renewal of a.
grazing lease similar in form to Mr. Kouba's lease,5 held in 1946 that
notwithstanding evidence in the record showing clearly that the lessee
had permitted another person to use the leased area, aforfeiture of
the right of renewal of the lease should be declared only'after notice
to the lessee and after giving him an opportunity to reply, as contemplated by the regulation relating to the cancellation of leases. J. P.
Wilson, A-24183, Motion for Rehearing, August 9, 1946 (unreported). However, in that case, the applicant, by way of appeal,
The regulation now in effect does not list the causes for cancellation of a ease. It
-provides: "If the lessee shall fail to comply with any of the provisions of the regulations
In this part or of the lease, and such default shall continue for 60 days after service of
writtennotice thereof, the lease may be terminated and canceled by the Director." 43 CFR
160.17; 12 F. R. 6925.
4 The field investigation was made on March 1, 1946, and the report of the examiners
-was submitted on June 13, 1946.° No preference right of renewal is granted under the lease form now used by the
Department.
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showed that the use of the leased area by the other person had been
temporary only, had resulted in a financial loss to him, and that he,
the applicant, had, need of the land for his own livestock operation.
In the present case, the appellant has made no such showing. His
permission to another to use the' leasedarea is covered by a 5-year
written lease for an annual rental of $75, while his rental under the
194Qlease was $3.60 a year.: The appellant has admitted the violation of the terms of his lease and of the regulation and has offered no
satisfactory explanation for his action.
Although the procedural requirement applies with equal force to
both a cancellation and a forfeiture of the right to renewal and
although that right may not be summarily declared to be forfeited
without giving the applicant an opportunity to show cause, the procedural requirement has been substantially met in the present case.
The denial of the petition for the stated reason that Mr. Kouba had
subleased the public lands was, in effect, a notice to the applicant that
his action in subleasing the leased area was cause for the forfeiture
of the right to renewal of the lease. The decision of the Director was
subject to the right of appeal, and thus Mr. Kouba was given the opportunity, by way of appeal, to show cause why the right to renewal
of his lease should not be denied to him.
His appeal presents no justification for his violation of the terms
*of his lease and of the regulations to which his lease was subject and,,
thus, no good.cause why the right to the renewal of his lease should
not be declared forfeited.
The decision of the Director that the right to a renewal of the;lease
had been forfeited by Mr. Kouba's action in subleasing the leased land.
is fully justified by the record. In view of this fact, no consideration
need be given to the two other grounds on which the Director denied
the petition.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management is affirmed.
:MASTING. WnrrE,

: 42 72 at 5
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THE INTERNATIONAL
TRUST COMPANY, AS TRUSTEE UNDER
THE; LAST WILL AND TESTAMENT OF CHARLES T. LUPTON,
DECEASED

A-25123

'

Decided June 30 1,948

Oil and Gas Leases-Preference Ri ht-Withdrawn

Land.

Section 2 of the act of June 25, 1910, has no application to one who goes upon.
the public lands under a lease issued pursuant to the Mineral Leasing Act.

e
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The preference right of a lessee to a new oil and gas lease under the act
of Jly 29, 1942, was not a right as against the Government, but a right
to prior consideration over other applicants if the Government had decided
to lease the land for a further period.
A withdrawal of the land from appropriation prevented the exercise of the
preference right granted by the. act of July 29, 1942.
APPEAL PROM THE BUREAU OF LAND MANAGEMENT

On December 14, 1944,The International Trust Conpany, as trustee:
under the last will and testament of Charles T. Lupt6n, deceased, filed
a preference-right application under he act of July 29, 1942 (56
Stat. 726), for a noncompetitive oil and gas lease on the SE1/4 SW/ 4
of sec. 3, T. 30 S., R. 60 W., 6th P. M., Colorado, based upon' its 5-year
lease (Pueblo 046135) on the same land entered into as of January
1,1940, pursuant to the terms of the Mineral Leasing Act, as amended
(30 U. S. C., 1946 ed., sec. 181 et seq.).
On August 25, 1947,the Director of the Bureau of Land Management rejected the application because the land applied for had, on
Jiuly 21, 1942,been withdrawn from all forms of appropriation under
the public-land laws and reserved for the use of the Department of
the Interior in connection with the prosecution of the war. (Public
Land Order No. 13; 7 F. R. 591T.)

' The trustee contends that because it held a valid lease on the date
of the withdrawal and because it filed its application for a new lease
within 90 days prior to the expiration date of its lease, as required by
the act of July 29, 1942,it is entitled to a new lease notwithstanding
the withdrawal, since the withdrawal was made subject to valid existing rights. The trustee contends that it had a valid existing right
not only by virtue of its lease but also by virtue of that portion- of
section 2 of the act of June 25, 1910 (36 Stat. 847; 43 U. S. C., 1946
ed., sec. 142), which provides thatX
* * * the rights of any person who, at the date of any order of withdrawal,
is a bona fide occupant or: claimant of oil- or gas-bearing lands and who, at.
such date, is in the diligent prosecution of work leading to the discovery of
oil or gas, shall not be affected or impaired by, such order so long as such occupant or claimant shall continue in diligent prosecution of said work: * *

The trustee's argument that it has a valid existing right which excepts
the land applied for from the withdrawal is untenable.
The provision of the 1910 act quoted above has no application to
one who goes upon the public lands under a lease issued pursuant to
the Mineral Leasing Act. Prior to the enactment of the Mineral
Leasing Act in 1920, all valuable mineral deposits, including oil and
gas, in lands belonging to the United States were open to exploration
and purchase, and the lands in which they were found were open to
occupation and purchase by citizens of the United States. (Rev. Stat.
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secs. 2319, 2329.) The Mineral Leasing Act provided an entirely
different method of disposing of the oil and gas deposits in the public
lands. After the passage of that act, the right to explore the public
lands for oil and gas could be acquired only pursuant to the terms of
the Mineral LeasinglAct. No rights in the land or in the deposits
could be acquired thereafter, except pursuant to the terms of that act.
Vil7r v. United States e rel. Barton, 46 F. (2d) 217, afl'rmed 283
U. S. 414 (1931). The trustee makes no claim with regard to the land
'involved in this proceeding which antedates the Mineral Leasing Act.
The trustee acquired a valid right by its lease of January 1, 1940,'
and, during the term of that lease, its right could not be, and was not,
disturbed or affected in any way by the withdrawal. The act of July
29, 1942,did not, however, give the trustee a vested right to a new lease.
That act merely gave the trustee a "preference right over others to a'
new lease for the same land." Under this provision, the trustee had
no right as against the Government, but only a right over other applicants to have its application considered first if the Government had
decided to lease the land for a further period. Carlton Beal, A-23731,

January 1, 1944; Harry J Lane, Administrator of the Estate of
Mary A. Lane, A-24028, April 30, 1945; HaraldTW. C. Prommel,
A-24219, March 14, 1946; Helen F. Carlile, Trustee of the Estate of
Louise l. Leuholtz, deceased, A-24201, February 19, 1947 (all unreported). As the land applied for was withdrawn from the operation
of the Mineral Leasing Act prior to the expiration date of the 1940
lease, there was
v no occasion for the recognition of the lessee's preference right over other applicants for a lease.
The trustee refers to the regulation approved on September 5, 1947,
relating to the reinstatement of applications rejected because of the
withdrawal of lands for use in connection with the prosecution of the
war. (43 CFR 191.15; 12 F. R. 6112.) It requests that, in the event
the decision of' the Director is affirmed, its appeal be considered as
an application for reinstatement upon the revocation of the withdrawal. Although the land in question became subject to lease for oil
andf gas purposes by virtue of a modification of Public Land Order
No. 13;on October 14,1947 (12 F. R. 6926), the request of the trustee
cannot be granted. The regulation referred to by the trustee relates
only to the reinstatement of applications which were rejected because
of the withdrawal of the lands while the applications were pending.
The land here in question was withdrawn approximately 2/2, years
before this lease application was filed.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R.8423), the decision of the
Director of the Bureau of Land Management is affirmed.
MASTIN G. WHITE,

Solicitor.
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FOR CONVEYANCE OF GOVERNMENT
LAND

Constitutional Power of Congress-Administrative

Discretion.

The Constitution vests in the Congress the. power to determine whether lands
of the United States shall be disposed of and to prescribe the conditions
under which any such disposition may be effected.
An officer of the executive branch of the Government, in conveying a tract of
Government land pursuant to an authorization or a directive from the
Congress, cannot disregard any of the conditions which the Congress has
imposed in the enabling legislation, because he is acting as the agent of the
Congress and is not at liberty to substitute his judgment for that of the
Congress.
When a statute authorizes and directs the Secretary of the Interior to convey a tract of Government land to a State "for and in consideration of $1,,,
the Secretary of the Interior is required to collect $1 in connection with the
conveyance.
L-35059

8, 1948

JULY

To ASSISTANT SECRETARYWARNE.

This responds to your informal note of July 1, asking whether
the Secretary of the Interior is required to collect $1 in connection
with the conveyance to the State of Oklahoma of. the tract of land
referred to in the act of June 3, 1948 (62 Stat. 301).
TIhe Constitution (Art. IV, Sec. 3, CL 2) vests in the Congress
the power to determine whether lands of the United States shall
be disposed of and to prescribe the conditions under which any such
disposition may be effected. An- officer of the executive branch of
the Government, in consummating a conveyance of Government
land pursuant to an authorization or a directive from the Congress,
cannot disregard any of the conditions which the Congress has imposed in the enabling legislation. An administrativ&eofficer acts as
the agent of the Congress in such a situation, and he is not at liberty
to substitute his judgment for that of the Congress.
In the exercise of its constitutional power, the Congress provided.
in the act of June 3, 1948 (62 Stat. 301):
That the Secretary of the Interior is authorized and directed to grant and
convey, for and in consideration of $1, to the State of Oklahoma for the use
and benefit of the: Northeastern State College, Tahlequah, Oklahoma, all

the right, title, and interest of the United States in and to certain land in
Tahlequah, Oklahoma, more particularly

described as follows:

*

*

*

It will be noted that the statute plainly states that the conveyance
of the land to the State of Oklahoma is to be "for and in consideration of $1." This requirement is binding upon the Secretary of,
<the Interior.
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I am not aware of any other provision of law which could reason-.
ably be. construed as authorizing the Secretary of the Interior to
waive the collection of the amount fixed by the Congress as. the
price at which a tract of Government land administered by this
Department may be disposed of, irrespective of how small that
amount may be.. Accordingly, it is my opinion that the sum of $1
must be collected in connection with the conveyance to the State of
Oklahoma of the tract of land mentioned in the act of June 3,
1948.

It seems certain,, of course, that the cost to the Government of
handling the fiscal details involved in collecting the sum of $1 in
connection with this transaction will greatly exceed the amount
collected. In order to avoid similar situations in the future, the Department of the Interior, when it reports on proposed legislation of
this sort hereafter, should recommend that any provisions calling for
the collection of nominal sums as consideration for grants of Government lands be eliminated from such proposed legislation.
MASTIN

G. WHITE,

Solicitor.
MRS. PAULINE

A-25301

L. XcGRATH

Decided July 1, 1948

Oil and Gas Leases-Application-Reservoir

Easement.

Lands within a reservoir site for which an easement has been granted and
which are not on the known geologic structure of a producing oil or gas
field are subject to leasing for oil and gas only pursuant to the act of May
21, 1930.
APPEAL FROM THE BUREAU O LAND MANAGEMENT

Mrs. Pauline L. McGrath has appealed from a decision of the Director of the Bureau of Land Management, who rejected her noncompetitive oil and gas lease application filed on December 6, 1945
(30 U. S. C., 1940 ed., Supp. V, sec. 226), because the lands for which
application was made are within the outer boundaries of the No. 1

King Reservoir, for which an easement was granted on June 24, 1902,
to the Great-Plains

Water Company (43 U. S. C., 1946 ed., sec. 946).

Mrs. McGrath contends that the tract has never, in fact, been used
for reservoir purposes, and that the project has, in effect, been abandoned.

Even though the lands may not have been used for reservoir purposes, the fact is that there is outstanding an easement which has
never been declared forfeited or otherwise terminated. These lands
therefore are subject to oil and gas leasing only under the act of May
21, 1930 (30 U. S. C., 1946 ed., secs. 301-306).

E. A. Wight, A-24101,
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November 5, 1945; V., A. Sheets, A-24394, September 3, 1946. They
cannot be leased to Mrs. McGrath under that act because the lands
as Mrs. McGrath notes in her application and the Geological Survey
confirms, are not ol the known geologic structure of a producing oil
or gas field and because she is not a member of the class of persons
specified in the act as being eligible to obtain oil and gas leases for
areas such as this reservoir site. E. A. WVght, supra; W1.A. Sheets,

stbprvz.

supra.

-~~~~~sura

Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of
the Director of the Bureau of Land Management is affirmed.
MAsTiN G. WHITE,

Solicitor.
WAIVER

OF FRANCHISE

FEE PAYABLE BY PARK CONCESSIONER*

Secretarial Discretion-Relationship
Between United States and Park
Concessioner-National Park Service.
A section in a contract between the United States and a coneessioner operating in the national park system which requires the concessioner to pay
to the Government as a franchise fee a sum equal to 10 percent of its -annual
profits, -but provides that the Secretary may waive the payment of this
fee in whole or in part in order to enable the financing of additional facilities or: improvements in existing facilities, is authorized by law.
Congress has vested in the Secretary the authority to prescribe the terms and
conditions under which "privileges, leases, and permits for the use of land
for the accommodation of visitors in the various parks, monuments, or
other reservations" administered by the National Park: Service shall be

granted
The relationship between the United States and a.park concessioner is not
that of lessor and lessee of Government.property, but a broader one involving contractual arrangements for the operation within the park system
of facilities foi the accommodation of the public.
M-35062

JULY 12, 1948.

To AssIsTANT SECRETARYDAVIDSON.

You have requested my advice concerning the legality of a written
proposal made by National Park Concessions, Inc., that the payment
to the Government by that company of a sum equal to 10 percent of its`
net profits, for the year 1947under contract No. I-lp-18179 be waived,
upon the condition that the amount sowaived be used by the company
to construct cabins for guests in Mammoth Cave National Park.
The contract mentioned above, which is between the United States
and National Park Concessions,.Inc., and relates to the operation by
*0n January 27, 1953, the Attorney General rendered an opinion taking a position
contrary to that taken in this opinion of the Solicitor. (41 Op. Atty. Gen., No. 23.)
[Editor.]
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the latter of accommodations for the public in Mammoth Cave National Park and certain other areas under the jurisdiction of the National Park Service, provides in section 11 that the concessioner shall
pay to the United States as a franchise fee the sum of $100 per year
and, in addition, a sum equal to 10 percent of the net profits under the
contract during each calendar year. Section 11 then states thatIt is expressly agreed and understood that in order to enable the financing of
improvements and additional facilities the payment of the amount equal to the
aforesaid percentage of net gain which may accrue to the Government at the
end of any accountable year under the terms of this contract may be extended
or waived in whole or in part by the Secretary, upon application in writing.

Any buildings constructed by the concessioner, either through the
use of franchise fees waived under section 11 or otherwise, become the
property of the United States under section 4 of the contract.
It appears, therefore, that the proposal now under consideration is
authorized by and within the terms of section 11 of the contract, and
that the approval or disapproval of the proposal is discretionary with
the Secretary of the Interior.
The validity of the portion of section 11 of the contract quoted above
is not open to serious question. Section 3 of the act of August 25,
1916, as amended (16 U. S. C., 1946 ed., sec. 3), vests in the Secretary of

the Interior broad power to "grant privileges, leases, and permits for
the use of land for the accommodation of visitors in the various parks,
monuments, or other reservations" administered'by the National Park
Service. The Congress has not prescribed the terms and conditions
under which the privileges, etc., may be granted by the Secretary, but
has left such matters to be decided by the Secretary.
0 Of course, the Secretary, in the exercise of his discretion with respect
to these matters, is to be guided by the objective which the Congress
has said shall be sought in the management of the parks, monuments,
and reservations under the jurisdiction of the National Park Service,
i. e., "to conserve the scenery and the natural and historic objects and
the wild life therein and to provide for the enjoyment of the same in
such manner and by such means as will leave them unimpaired for the
enjoyment of future generations."

(16 U. S. C., 1946 ed., sec. 1.)

However, the portion of section 11 of contract No. I-lp-18179 presently
under consideration does not appear to be inconsistent in any way with
this standard.
The conclusion stated above is not afected by 16 U. S. C., 1946ed.,
sec. 452, which provides that "All revenues of the national parks shall
be covered into the Treasury to the credit of miscellaneous reThis provision relates solely to the disposition of
ceipts * * *
the funds that are actually received by the Government. It does not
restrict in any way the discretion of the Secretary in the matter of
entering into a concession contract under which the concessioner may
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be required to devote a portion of its profits to the enlargement or
improvement of the facilities owned by the Government and operated
by the concessioner.
Perhaps 40 U. S. C., 1946 ed., sec. 303b, should also be mentioned.

This section provides thatExcept as otherwise specifically provided by law, the leasing of buildings and
properties of the united States shall be for a money consideration only, and there
shall not be included in the lease any provision for the alteration, repair, or
improvement of such buildings or properties as a part of the consideration for
the rental to be paid for the use and occupation of the same. The moneys derived
from such rentals shall be deposited and covered into the Treasury as miscellaneous receipts.

Section 303b by its terms relates only to "the leasing of buildings and
properties of the United States." It governs the contents of such a
"lease," and states what shall be done with the rentals collected under
it. The legal relationship between the United States and a concessioner in the national park system is not one of lessor and lessee. The
relationship is broader, involving contractual arrangements for the
operation within the park system of facilities for the accommodation
of the members of the public who visit the parks. The permission that
is granted by the United States for the use of Govermuent property
by a concessioner in discharging its obligations is an incident of the
broader contractual arrangements designed to promote the public
interest. Moreover, themakifig of such arrangements is "otherwise
specifically provided by law," as indicated in the earlier part of this
discussion.
For the reasons stated above, it is my opinion that there is no legal
objection to the waiver discussed in this memorandum, and that the
proposal may be approved if it seems advisable from the standpoint
of public policy.
MASTIN G. W r0E

0 0 0 0\ i ::; ; f: 0 0; ;; f -Solicitor.
f
E. A. WIGHT
A-25408

Decided July

6,19f8

Oil and Gas Leases-Application-Reorganization
Plan No. 3 of 1946.
When reached for processing, an oil and gas lease application, which errone-:
ously described lands involved as having been transferred to the jurisdiction of the Department of the Interior for disposition of the minerals under
Reorganization Plan No. 3 of 1946, when in fact the lands were former
public domain patented with a reservation of the minerals, and which was:
filed in the Washington office of the Bureau of Land Management rather
than in the appropriate district land office as required by the regulations
issued under the Mineral Leasing Act, was properly rejected in favor of a
subsequent application for the same lands which had been filed in the dis-

trict land office.
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ROM.THE BUREAU O LAND MANAGEMENT

On April 18, 1947,E. A. Wight filed in the Washington officeof the
Bureau of Land Management an application for an oil and gas lease
*embracing, among others, certain lands in secs. 13, 14, and 23, T 44 N.,

R. 64 W., .6th P. M., Wyoming. The application describedthe lands
as "subject to the provisions of § 4.7 of the Rules and Regulations of
the Secretary of Agriculture, issued May 13, 1944 (9 F. R. 5103)
*
* *," andrecited that the functions of the Department of Agriculture with respect to the uses of mineral deposits in the lands involvedlin the application had been transferred to the Department of
the Interior by Reorganization Plan No. 3 of.1946.
The Director of the Bureau of Land Management rejected the application. He stated that these are former public-domain lands which
were patented under the Stock-Raising Homestead Act of December
29, 1916, with the minerals being reserved by the Government (39
Stat. 862; 43 U. S. C., 1946 ed., sees. 291-301).. He then pointed out

that application for a lease of such lands should have been filed in
the district land officeat Buffalo, Wyoming (43 CFR 192.42,11 FR.:.
12956); that a -conflicting application was filed in the district land
office at Buffalo by Howard M. Brickel (Buffalo 040455), on June
24, 1947; and that if Mr. Wight should thereafter file his application
in'the district land office,his application would be suspended pending
the final disposition of the prior application of Mr. Brickel.
Mr. Wight has appealed from the Director's decision. He contends
that, during the period of more than 60 days which elapsed between
the date of the filing of his application in Washington and the date of
the filing of Mr. Brickel's application in the district land office,the
Bureau should have notified him that he had filed his application in
the wrong officeor should have transferred the application to the district land office..He further asserts that he relied on communications
received from officials of the Bureau of Land Management to the effe'ct that his application was properly filed in Washington and would
have preference over any application filed thereafter by any other
person.
If Mr. Wight's application had actually involved, as it indicated
on its face, lands within the purview of section 402 of Reorganization
Plan No. 3 of 1946, his application would properly have been submitted to the Bureau of Land Management in Washington (43 CFR
,200.34). However, as the. Bureau of Land Management discovered
when it reached Mr. Wight's application for processing, the application really related to former public-domain lands the minerals in
which had been retained b the Government when it patented the
lands. Such lands are subject to lease for oil and gas only under the

JAMES F.
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Mineral Leasing Act of February 25, 1920, as amended (30 U. S. C.,
1946 ed., sec. 181 et seq.), and an application for a lease under that
aqtgs required by the regulations to be filed in the appropriate district
land office (43 CFR 192.42).

The advice given to Mr. Wight by the officials of the Bureau of
Land Management and their retention of his application were justified, because such advice and retention were based upon Mr. Wight's
representation, made in his application, that the lands which he
desired to lease were lands affected by section 402 of Reorganization
Plan No. 3 of 1946. Consequently, if Mr. Wight was misled, this
and the retention of his application in Washington were results of
his own error in improperly indicating the status of these lands in his
application. Robert D. Fox, A-24161; February 6 1946.
Ther6f ore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management is affirmed.
IMIASTIN

G. WlaITE,n

Solicitor.
JAMES F. RAPP

A-25284

Decided July 22, 1:948

Homestead Entry-Reclamation Withdrawal-Reinstatement.
Where lands subject to an existing homestead entry are withdrawn under the
Reclamation Act, the withdrawal becomes effective as to such land without

any further order as soon as the existing.entry is canceled, and the land is
thereafter no longer subject to homestead entry while remaining so withdrawn.
A previous homestead entry, canceled more than 10 years ago for failure to
comply with the homestead law, cannot be reinstated and its statutory life
extended in order to permit. compliance with the law.
APPEAL FROM THE BUREAU OF LAND MIANAGEMENT

James F. Rapp made a homestead entry on certain lands in Colorado
in 1931. In 1936, the register of the district land officenotified Mr.
Rapp, by registered mail sent to his address of record and to the post
office nearest the land, of the expiration of the statutory period -of 5
years in which final proof is required? No action having been taken
by Mr. Rapp, his entry was canceled in 1937 for failure to comply
with the homestead law.
In 1947, Mr. Rapp filed an application to reinstate his previously
canceled homestead entry. By a decision dated February 9, 194&,the
'Sec. 2291 Rev. Stat.; 43 . S.0C.,1946 ed., sec. 164; 43OFR 166.47.
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Director of the Bureau of Land Management rejected his application
for reinstatement, on the ground that the lands had been withdrawn
from entry on March 7, 1935, under a first-form reclamation withdrawal, pursuant to the act of June 17, 1902 (32 Stat. 388; 43 U. S. C.,
1946 ed., sec. 416).

On app al, Mr. Rapp contends that the withdrawal order of March
7, 1935, does not apply to the land covered by his homestead entry
because the normal 5-year periodfor~ the submission of proof on his
1931 homestead entry had not expired when the withdrawal order
was issued, and he urges that he is entitled to reinstatement of his
entry because he never received the expiration notice.
Where. lands subject to an existing homestead entry are withdrawn
under the Reclamation Act, the withdrawal becomes effective as to
such land without any further order as soon as the existing entry is
canceled. Wendell H. Brodhead, A-24315 (Bismarck 024824), June
25, 1946;43 CFR 230.19. Therefore, the lands involved in this proceeding were withdrawn as of 1937,and they are not subject to homestead entry so long as they remain so withdrawn.
Mr. Rapp's previous homestead entry was canceled for failure to
comply with the homestead law. Ten years elapsed before he filed
his present application for, reinstatement. There is no authority
under which this Department can reinstate his homestead entry and
,extend its statutory life in order to permit him to comply with the
requirements of the law.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of
the Director of the Bureau of Land Management is affirmed.
MASTIN G. WiiITE,

SolZicitor.
HARLEY JOHN LAMMERS

A-25357

Decided July 02, 1948I

Homestead Entty-Residence; Requirements.t
*

The homestead law requires a homestead entryman to reside on his entry for at
least 7 months annually for 3 years.. An entryman who resided on land
adjoining his entry and did not reside for the required time on the entry
itself has not complied with the residence requirements of. the homestead
law.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

:

The homestead entry of Harley John Lammers, covering certain
land in Oregon, was allowed on November 7, 1942. In 194T, Mr.
Lammers filed-final homestead and reclamation proofs in support of
his entry.
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The record indicated that he had constructed various improvements
Liponand had cultivated some of the land in his homestead entry,
but that early in 1943 he had moved to an adjoining tract just north
of the homestead and had subsequently lived there. As the homestead law. requires actual residence for 3 years on the land in the
entry, the Director of the Bureau of Land Management rejected
Mr. Lammers' final proofs and canceled his entry.
Mr. Lammers has filed an appeal in which he states that, because
of war conditions and a. shortage of labor, he was forced to move to
the land adjoining his homestead in order to "handle the work to the
best advantage with the least amount' of help." He requests an extension of time so that he can live on the homestead entry in order
to complete the residence requirements or, in the alternative, that he
be allowed to make a new homestead entry.
Section 2291 of the Revised Statutes

(43 U. S. C., 1946 ed., sec.

164) requires that a homestead entryman shall "have actually resided
upon and cultivated the same for the term of three years succeeding
the time of filing the affidavit." Under the law, a homestead entryman may absent himself from the land for not more than two periods,
aggregating not more tha 5 months, in each year (43 CFR 166.38,
166.39). The law authorizes variations in the residence requirements
where climatic conditions make it difficult to reside on the homestead
for 7 months in each year (43 U. S. C., 1946 ed., sec. 231; 43 CFR

166.29); or where the homesteader has settled on unsurveyed public
land (43 U. S. C., 1946 ed., sec. 232; 43 CFR 166.37) ; or where the

homesteader is a veteran receiving vocational, rehabilitation or treatment for wounds (43 U. S. C., 1946 ed., sec. 233) ; or whereifailure:of

crops, sickness, or other unavoidable casualty has prevented the entryman from supporting himself and his family by cultivation of his
homestead lands (43 U. S. C., 1946 ed., sec. 234) ; or where the entryman's crops' have been destroyed by grasshoppers (43 U. S. C., 1946
ed., sec. 235). Also see 43 U. S. C., 1946 ed., secs. 237a, 237b, 237c,
237e, and 238.

None of the statutory provisions cited above excuses the lack of
residence after the early part of 1943 that is involved in this case.
It is clear that Mr. Lammers has not complied with the residence requirements of the homestead law. There is no authority for extend:ing the time for the making of final proof, so as to permit him to
meet these residence requirements

(43 U. S. C., 1946 ed., sec. 164).

Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management is affirmed. This decision is without prejudice to, and without indicating any conclusion
'with respect. to, any application which Lammers may file with the
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Bureau of Land Management under the act of September 5, 1914 (38
Stat. 712; 43 U. S. C., 1946 ed., sec. 182), to make a second homestead

entry upon proof that his present entry was lost, forfeited, or abandoned because of matters beyond his control. Cf. act of February 3,
1911 (36 Stat. 896).
MASTIN

G. WITE

Soicitor.
ADMINISTRATION,
LEASE, AND SALE OF CHOCTAW AND
CHICKASAW COAL AND ASPHALT LANDS

Indian Lands-Statutory Construetion-Interpretation of Contracts-Authority to Sell or Lease Pending Performance of. Executory Contract.
Where a statute authorizing the purchase by the United States of lands and
mineral deposits provides that the properties "when acquired" shall become
a part of the public domain subject to the applicable public-land mining
and mineral leasing laws, the date upon which the lands and mineral deposits
become a part of the public domain is determined by the date of acquisition.
A contract by which the Choctaw and Chickasaw Nations agree to sell, and
the United States agrees to buy, for a consideration of $8,500,000,lands and
mineral deposits, with provision for conveyance when the appropriation of
the purchase price has been made, is executory in nature and operates to
vest in the United States on the date of the appropriation the full equitable
title, with the right to a conveyance, as of that date, of the legal title.
As the date of the appropriation of the purchase-price becomes the date of
acquisition by the United States and the date upon which the acquired properties become a part of the public domain, any lease made prior to that date
under the leasing laws applicable to the' public domain would be without
authority of law.
Under the act of April 21, 1932 (47 Stat. 88), as amended by the act of July
31, 1947 (61 Stat. 686), renewals of existing leases and permits, completed
within extension periods granted by the Secretary of the Interior prior to
the execution of the contract of sale to the United States, may be approved
by the Bureau of Indian Affairs.
A contract of sale executed' on October 8, 1947, became binding, upon ratification by the Congress, from the date of its execution, and operated to prevent
the vendor from selling, leasing, or otherwise disposing of the properties
contracted to be sold unless specifically authorized by the contract of sale.
A provision in a contract between the Choctaw and Chickasaw Nations and the
United States, declaring that.all "proceeds from the sale of any of the properties mentioned herein, made subsequent to the date of this contract, and
prior to the appropriation of the purchase price, shall be credited on the
purchase price," isi construed to contemplate and, therefore, to authorize
sales by the vendor to third persons at any time prior to the appropriatio n
of the purchase price.

M-35064

AUGUST 13, 1948.

To THE SECRETARY.

By the act of June 24, 1948 (62 Stat. 596), the Congress ratified
a contract by which the United States agreed to buy, and the Choctaw
and Chickasaw Nations agreed to sell, for a consideration of $8,500,000,
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the interest of the two Indian nations in certain lands chiefly valuable
for their coal and asphalt deposits. .. Section 3 of the contract provides
that when thepurchase price has been appropriated by the Congress,
-the Principal Chief of the Choctaw Nation and the Governor of the
Chickasaw Nation shall execute a conveyance or conveyances, satisfactory in form and substance to the Secretary of the Interior, vesting in the United States all the right, title, and interest of the Choctaw
and Chickasaw Nations. Pending performance under the contract
by the parties-that is to say, the appropriation of the purchase price
by the Congress and the execution of a proper conveyance or conveyances by the officialsof the Choctaw and Chickasaw Nations, which
performance is not expected until sometime after the Eighty-first
Congress convenes in January of 1949-certain questions concerning
the administration, lease, and sale of the mineral deposits have arisen
and have been referred to me for an opinion.
1. The first question isDuring the interim period mentioned above, may coal and asphalt leases on the
property be issued by the Department under the mineral leasing laws applicable
to lands and mineral deposits owned by the United States?

The contract was executed under authority contained in the Interior
Department Appropriation Act, 1945 (58 Stat. 463, 483,485). That
act provides, among other things, that the lands and mineral deposits
"when-acquired hereunder shall become-part of the public domain
subject to the applicable public land mining and mineral leasing laws."
The lands and mineral deposits here in question will, therefore, become
part of the public domain and subject to the public-land mineral
leasing laws on the -date of acquisition by the United States. That
date, in my opinion, will be the date upon which the appropriation
of the purchase price is made.
In connection with executory contracts of this nature, the courts
have, frequently said that immediately upon execution of such a contract the vendee becomes the equitable owner of the property, and the
vendor retains the legal title as security for the payment of the
purchase price. -But,. as pointed out in National Bank of Kmhtucky
..

.

v. Louisville Trust Co., 67 F. (2d) 97, 101 (C. C. A. 6th, 1933), this

means' no more than that the vendee has, a' right to compel specific
performance, but that the vendor will not be required to convey unless
and until the purchase price is paid. When the purchase price is paid
in full prior to the execution of a conveyance, the vendee immediately
becomes the full equitable owner of the~property.'
'Sutton v. onmissio, er of Internal Revenue, 95 F. (2d) 845 (C. C. A. 10th,
National Bank of kentucky V. Louisville TrzstiCom, 67 F. (2d): 97 (C. .C. A.-6th,
California Delta Farms, Inc. v. Chinese American Farms, Inc., 278 Pac. 227,_232
appeal dismissed, 280 U. S. 520; Magee v. Young, 198 S. W. (2d) 883 (Tex.,
Long v; Godffry, 32 -E.-(2d) 306 (Ga.,1 944).!

948955-54

i8

1938)
1933):
(1929),
1947)
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That the title to the lands and mineral deposits under consideration
here was not to pass prior to the payment of the purchase, price is
made clear by the provisions of the ratified contract, which must be
given controlling effect.
Under section 2 of the contract, the purchase price, when appropriated, is to be placed to the credit of the Choctaw and Chickasaw Nations
in the Treasury and will then be subject to per capita distribution, as
provided in section 4 of the contract. Under section 3 of the contract,
the officialsof the two nations become obligated to convey immediately
upon appropriation of the purchase price.: Accordingly, when the,
appropriation is made, the Indian nations become the owners of the
appropriated moneys, and the Government becomes the owner of the
equitable title to the lands and mineral deposits covered by the contract
and will be entitled, as of that date, to a conveyance of the legal title.
Section 5 of the contract provides that the proceeds received from
any sale of any of the properties involved in the contract, made subsequent to the date of the contract and prior to the appropriation of the
purchase price, shall be credited upon the purchase price, and that all
royalties received from any coal; asphalt, oil, gas, or other minerals
mined from the properties until the first of the month in which the
purchase price shall have been appropriated, shall be placed to the
credit of the Choctaw and Chickasaw Nations on the books of the
Treasury of the United States. As the right to the royalty income
from, and the right to the proceeds of any sale of, the mineral deposits
go hand in hand with ownership of the deposits, and as the parties, by
the terms of the contract, have unequivocally recognized that these
irights remain with the Choctaw and Chickasaw Nations down to the
date of the appropriation of the purchase price, it necessarily follows
that, until such date, the United States does not have a disposable
interest in these mineral deposits.
Therefore, it is my opinion that any lease of the properties made
at the present time pursuant to the mineral leasing laws applicable to
Government-owned lands and mineral deposits would be without
authority of law..
In reaching this conclusion, I am not unmindful of the fact that
the report of the Senate Committee on Interior and Insular Affairs
on the bill to ratify the contract of purchase contains a statement to
the effect that, upon ratification of the contract, the lands and mineral
deposits would become a part of the public domain and subject to the
applicable public-land mining and mineral leasing laws.2 I find no
*support for this statement either in the enabling provisions of the
Interior Department Appropriation Act, 1945, or in the provisions
of the contract made pursuant to that act. As explained above, the
2

S. Rept. No. 1266 on S. J. Res. 203, 80th Cong., 2d sess.
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addition of these properties to the public domain does not, under the
act and the contract, become an accomplished fact until the purchase
price shall have been appropriated.
2. The second question isIn the event that leases cannot be made under the mineral leasing laws
applicable to lands owned by the United States, may administration of the coal
and asphalt deposits and the issuance of leases during the interim period be
continued in the Bureau of Indian Affairs, pursuant to the regulations in
25 CFR, Part 207?

The regulations to which reference is made were prescribed under
authority of the act of April 21, 1932 (47 Stat. 88). That act authorizes the leasing of "developed tracts" of Choctaw and Chickasaw coal
and-asphalt lands for periods of not to exceed 15.yearsfrom September
25, 1932,such leases to be made, subject to the approval of the Secretary
of the Interior, by the Choctaw and Chickasaw mining trustee or by
such other officeras the Secretary may designate. Leases made pursuant to this act would have expired, in the absence of renewal or
extension, on September25, 1947. The act of April 21, 1932,was, however, amended by the act of July 31, 1947(61 Stat. 686), to provide that
leases or renewal leases might be made for periods of not to exceed
15 years. As shown by its legislative history, the amendatory act was
enacted not only to prevent the loss of a substantial royalty income to
the Choctaw and Chickasaw Nations, but to protect the holders' of
existing leases and permits, then about to expire, who had expended
large sums of money in the development and operation of the proper.
ties. By letter dated September 22, 1947,.the Seitar' of the Interior
authorized the Superintendent for the Five Civilized Tribes to grant
extensions to the holders of existing leases and permits, pending the
negotiation of renewals, such extensions to be "effective until the approval by the Commissioner of Indian Affairs of renewal leases or
permits, but in no event to be effective for a period extending beyond
September 25, 1948."
:
In view of the action taken by the Secretary under the amendatory
act of July 31, 1947, in authorizing the Superintendent of the Five.
.Civilized Tribes to grant extensions of existing leases and permits, it
would be permissible, in my judgment, for th'e Bureau of Indian
Affairs notwithstanding the execution and. ratification in the meantime of the contract of sale between the Indian nations and the United
States, to approve renewal leases or permits properly executed within
the time limit specified in the Secretarial letter of September 22, 1947.
In view, however, of the ratification by the Congress of the contract
for the sale to the United States of the lands and mineral deposits
See H. Rept. No. 466 on H. R. 2005, 80th Cong., 1st sess.
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no new leases of developed or undeveloped tracts and no additional
extensions of existing leases or permits can now be made. The contract of sale.betweenrthe Indian nations- and the United States, upon
ratification by the Congress, became binding on the parties. The
interest which the Choctaw and Chickasaw Nations contracted to sell
to the United States is the interest which these nations owned on the
date of the execution of the contract,4 with such exceptions as are
specifically authorized by the contract. The contract contains no
provision which authorizes the Choctaw and Chickasaw Nations to
grant additional leasehold interests in the coal and asphalt deposits
pending the consummation of the transaction between the two nations
and the United States.
3. The third and final question isDuring the interim perio ,dmentioned above, may any tracts. be, sold pursuant
to the provisions of the act of June 19, 1930 (46 Stat. 788), and the regulations in
25 CPR, Part 213? 5

This question must be answered in the affirmative, for the reason
that the contract between the Indian nations and the United States
specifically contemplates, and therefore must be deemed to authorize,
sales at any time prior to the appropriation of the purchase price. It
does this by including in section 5 a provision, to which I have already
referred, declaring that all "proceeds from the sale of any of the properties mentioned herein made subsequent to the date of this contract,
and prior to the appropriation of the purchaseprice, shall be credited
on the purchase price." The requirement that the proceeds be credited
upon the purchase price makes it clear that the sales contemplated are
to be sales made on behalf of the Indian nations and not on behalf of
the United States.
The effect of such sales would be to eliminate the tracts sold from
the contract between the nations and the United States, and to relieve
the United States of the obligation to pay for the tracts sold by
crediting the proceeds of sale on the price which the Government
agreed to pay.
If any sales are to be made to persons other than the United Statesand this presents an administrative question on which I express ioP
opinion-it would be appropriate, inasmuch as the sales would be
made on behalf of the Indians, to conduct such sales under the act of
June 19, 1930, and the regulations prescribed under that act.
MASTIN G. WHITE,

Solicitor.
4See
Assistant Secretary's memorandum to the Commissioner of Indian Affairs, dated
October 5, 1944.
* This act and the regulations referred to relate to the sale of the coal and asphalt
deposits during the period of ownership by. the Choctaw and Chickasaw Nations.
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H. L. RATH, WM. H. HEADY, S. EARL CHASE,
MARGARET H. LUMSDEN, EARL DAGGETT

A-25415

.

Decided September 20,1948

Oil and Gas Leases-Application-Preference

or Equal Rights.

Oil and gas lease applications which describe unsurveyed lands merely by legal
subdivisions are defective, and those persons filing them acquire no preference or equal rights as against a proper application filed before the defects
are corrected, even though the register erroneously suspends rather. than
rejects the defective applications.
APPEAL

ROM THE BUREAU OF LAND MANAGEMENT

These oil and gas lease applications, filed under the amendatory
Mineral Leasing Act of August 8, 1946 (60 Stat. 950; 30 U. S. C.,

1946 ed., sec. 184), with respect to unsurveyed lands, were suspended
by the register of the district land office at Salt Lake City, on the
ground that they did not include a metes-and-bounds description or
a statement as to whether settlers were on the lands described in the
applications, as required by applicable regulations. The applicants
were also notified that 30 days were allowed within which to submit
this information and to complete the applications. During this 30day period and before the defects were corrected, however, an intervening application,. Salt Lake City 066113,was filed by L. D. Welling.
The Director of the Bureau of Land Management, in a decision dated
October 24, 1947,held that the Welling application, being in proper
form as to the tracts with respect to which it conflicted with the
earlier applications, was entitled to prior consideration over the applications. of these parties.
The. regulations require a description by metes and bounds in an
application for a lease of unsurveyed lands. (43 CFR 192.42 (d);
11 F. R. 12958.) As these applicants failed to include the required
type of description, their applications were defective and should have
been rejected. Witbecle v. Hccrdeman, 51 F. (2d) 450, 453, aff'd
on other grounds 286U. S. 444 (1932). .
As no -rights were acquired by reason of the filing of defective
applications, the erroneous suspension of the applications did not
entitle the applicants to preference rights over or equal rights with
a person filing a valid application at a later date. Edwina S. Elliott,
56 I. D. 1 (1936).
XTherefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the
decision of the Director of the Bureau of Land Management is
affirmed.
MASTIN G. WHITE,

Solicitor.
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CLIFFORD E. MUENDER

A-24602

Decided October 1, 1948

Stock-Raising Homestead Entry-Reinstatement

of Canceled Entry.

A contention by an entryman that he failed in a former proceeding under
the homestead laws adequately to present available evidence on the subject of residence; does not constitute a proper basis for the reinstatement
of an entry which was canceled after full consideration and an observance
of all the procedural steps that have been prescribed for the purpose of
insuring; fair treatment to those who seek to acquire public lands uander
the homestead laws.
APPEAL FROM THE GENERAL LAND OFFICE'

This case involves an original stock-raising homestead entry of
Clifford E. Muender, allowed June 14, 1953, pursuant to the act of
December 29, 1916 (39 Stat. 862).:

The record shows that on October 5, 1933,the entryman was granted
an additional period of 6 months for establishing his residence; that
when called upon for final proof on August 19, 1938,he requested that
action be suspended until a resurvey could be made because of uncertainty concerning the boundaries of his homestead, which request was
granted; that the resurvey was completed and corner posts were set
in September 1939; and that on, July 5, 1943,he offered final proof,
which was rejected by the register on July 7, 1943,because of failure
to comply with the residence requirements of the statute. This decision was affirmed by the Commissioner of the General Land Office.
The decision of the Commissioner was, in turn, affirmed by Assistant
Secretary Chapman (A-23814, May 22, 1944), and the entry was canceled when the entryman failed to take advantage of the opportunity
that was accorded him for the filing within 30 days of a motion for
rehearing with respect to Assistant: Secretary Chapman's determination. However, the entryman subsequently filed an application for
reinstatement of the entry, which application was denied by the Acting Assistant Commissioner of the General Land Officein the decision
from which this appeal is taken.
The entryman now avers that the proof of residence which he offered
in 1943 was incomplete, in that it only related to the periods of time
during which his entire family was in residence upon the land and
did not show the additional periods in each year when he occupied the
land alone while the other members of the family were absent in order
that the children might attend school. He submits affidavits in sup1 Effective July 16, 1946, Reorganization Plan No. 3 of 1946 (11 F. R. 7875, 7876; 7776)
abolished the General Land Office and the Grazing Service and transferred their functions
to the Bureau of Land Management.
2 The 1916 act has, in effect, been repealed by the act of June 28, 1934 (48 Stat. 1269).
George J. Propp, 56 I. D. 347 (193S).
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port of his contention that he actually lived on the land for the periods
of time required by the pertinent statute.
A contention by an entryman that he failed in a former proceeding
under the homestead laws adequately to present available evidence on
the subject of residence does not constitute a proper basis for the reinstatement of an entry which was canceled after full consideration
and an observance of all the procedural steps that have been prescribed
forthe purpose of insuring fair treatment to those who seek to acquire
public lands under the homestead laws. Such a rule is necessary in
order to clothe proceedings under the homestead laws for the issuance
,of patents with a reasonable degree of finality, and in order to cause
entrymen to present to the Department in such proceedings the best
available evidence in support of their applications for patents.
Consequently, without regard to the sufficiency of the data offered
by the entryman in his second attempt to show compliance with the
residence requirements of the applicable homestead law, the decision
of the Acting Assistant Commissioner of the General Land Office,
denying Clifford E. Muender's application for reinstatement, was
correct.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR- 4.23; 12 F. R. 8423), the decision of the
Acting Assistant Commissioner of the General Land Officeis affirmed.
MASTIN G. WIE,

Solicitor.
WILLIAM

G. TAYLOR, WILLIAM

I. MOORE

A-24484 MotionforRehearingdecided October4,19481
WILLIAM

A-25288

I. MOORE, LELAND G. TURNER, MOORE SHEEP COMPANY

Decided October 4, 1948

Applications-Grazing Leases-Public Sale.
Where the conduct of an individual and of a corporation who seek public
lands is such as to mislead the Department and third persons as to
whether the individual and the corporation act as separate entities or
whether they act in the relationship of principal and agent, disclosed or
undisclosed, the Department will not seek to determine their relationship
but will hold that they have acted independently or as principal and agent,
as may be required in each transaction in order to avoid prejudice to third
persons and to the United States.
The motion for rehearing was filed prior to the issuance of Departmental Order No.
2354 (12 F. R. 5596), which deleted provisions for such motions from the Rules of Practice (43 CFR, Part 221).
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APPEAL PROM THE BUREAU OF LAND MANAGEMENT

The first of these two cases, A-24484, involves the conflicting grazing-lease applications of William G. Taylor and William I. Moore.
(43 U. S. C., 1946 ed., sec. 315m.)

The Director of the Bureau of

Land Management awarded the SW1/4 sec. 30 and all of sec. 31, T.
40 N., R. 74 W., 6th P. M., Wyoming, to Mr. Moore.

In a decision

dated April 1, 1947, on the appeal of Mr. Taylor, Under Secretary
Chapman reversed the Director's decision on the ground that Mr.
Taylor has greater need for the land than does Mr. Moore in connection with the proper use of his base land. It was noted that Mr.
Taylor's grazing lands are completely surrounded by the extensive
holdings of the Moore Sheep. Company and of Leroy Moore, who is
the father of William I. Moore and with whom William I. Moore
'appears to be associated. In his motion for rehearing,-William I.
Moore has denied that he has any connection with the Moore Sheep
COnipany or with'the grazingactivities of his father.
The other case, A-25288, involves conflicting bids submitted at the
public sale of certain public land in T. 42 N., R. 74 W., 6th P. M.,
Wyoming.

(43 U. S. C., 1946 ed., sec. 1171.)

The original applica-

tion for the offering of the land, in the form of an affidavit, was submitted by William I. Moore, who specifically averred that he owned
lands, described 'in the application, adjoining the lands which he
desired the Government to sell; that he had not been "requested by
anyone to apply for the ordering of the tract into market"; that he
was not "acting as agent for any person or persons or directly or indirectly for or in behalf of any person other than self in making said
application"; that' he intended "to appear at the sale of said tract,
if ordered, and bid for same'.; and that he had "no agreement or
understanding, expressed or implied, with any other person or persons, that * * * [he would] bid upon or purchase the land for
In an accompanying affidavit,
them or in their behalf * *
Leroy Moore averred that the statements of William I. Moore were

true.

'

At the public sale, which was held on July 29, 1947, William I.
Moore and Leland G. Turner bid upon the tracts in controversy.
On the same day, a nonmineral affidavit was filed by "Moore Sheep
Co. By Wn. I. Moore Ass't Sec.," an entity; described in the affidavit
as the applicant. Also, on the same day, the acting manager of the
district land office addressed identical letters to Mr. Turner and to
"Mr. William I. Moore (Assistant Secretary, Moore Sheep Co.)" allowing them 30 days within which to agree upon a division of the
lands and stating that, in the absence of such agreement, the Bureau
would make the division. Service of this letter was acknowledged
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by Mr. Turner and by "Moore Sheep Co. By Wil. I. Moore, Ass't
Sec." Mr. Turner responded that no agreement could be reached,
and asserted a preference tight, as the owner of contiguous lands, to
the Wl/2NE1j/ and S½NW',4 sec. 13, EI/NE'4 sec. 14, and the
N1/2 NE/4, SE1/4NE'4 and SE'/4 sec. 25. A response was also received from Leroy Moore on behalf of Moore Sheep Company, who

2
asserted a preference right to all the land involved in the controversy,
and stated with respect to the lands in secs. 13 and 14:

At one time these lands were included in a homestead held by William I.
Moore, an officer and stockholder of Moore Sheep Company and soon after the
said homestead was cancelled, the said William I. Moore made application to
purchase said lands as an isolated tract and bid on said lands at the public sale
for and in behalf of Moore Sheep Company.

The Director of the Bureau of Land Management awarded the
SWI/4NWl/4 sec. 13 and the E1/2NE/4 sec. 14 to Mr. Turner. The remainder of the lands in controversy in sec. 13 were awarded to the
Moore Sheep Company, on the ground that the division thus made was
equitable as between these contiguous landowners. The lands in sec.
25 were all awarded to the Company because it owns contiguous lands,
while Mr. Turner's lands are merely cornering. (George H. Sniodgrass, A-24038, October 3, 1945.) Mr. Turner and the Moore Sheep
Company both appealed from this award.
Because the records in these two cases contained obvious inconsistencies with respect to the relationship of William I. Moore to the
Moore Sheep Company, further information was requested from
William I. Moore and from Leroy Moore. Counsel for William I.
Moore responded that he had inadvertently erred in representing in the
grazing-lease case that William I. Moore had no connection with the
Company. He asserted that William I. Moore is a shareholder in the
Company and acts as assistant secretary in order to take care of matters
requiring a secretarial signature when the secretary of this family
corporation is absent. William I. Moore's grazing operations, however, were.represented by counsel as being separate and distinct from
those of the Company.
With respect to the public-sale case, it was stated that the original
application and affidavit of William I. Moore were true in stating
that he filed the application on his own behalf and expected to .buy
the lands at a nominal amount. It was further stated thatJust before the sale of the lands, he learned that there would be competitive

bidding at the sale and took the matter up with his father and his father instructed him that if the bidding got too high for him, that he could and should
v This claim of preference right was filed on August 21, 1947, not on the day of the
public sale, as- stated in the Director's decision.
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bid on the lands for Moore Sheep Co. Up to a certain point in the bidding, he
was acting for William I. Moore. Beyond that point, he was acting for Moore
Sheep Co.

The explanation is inadequate. The original application and affidavit of William I. Moore referred to lands which he claimed to own
and which are contiguous to the lands that he requested the Department to place on sale. The record is now clear that the lands which
William I. Moore claimed to own were actually owned by the Com-pany. This, coupled with the representation as to the various capacities in which William I. Moore bid on the lands at public sale, casts
doubt upon the degree of his interest and of the corporations interest
in both the grazing lease and the public-sale cases. Where their interests separate and where they coalesce, where William I. Moore acts
on his own behalf, and where he assumes the role of agent for the
Company, are questions for which this Department is not obligate
to discover true answers. It is enough that neither the United States'
nor other applicants for the public lands shall be prejudiced by the
conduct of William I. Moore and the Company in causing confusion;
as to the relationship between them.
With respect to the grazing-lease case, the motion for rehearing
presents no good reason for disturbing the decision of Under Secretary Chapman. Moreover, it appears that Mr. Taylor has greater
necessity than has William I. Moore or Moore Sheep Company for
these lands in order to permit proper use of Mr. Taylor's base lands.
With respect to the public-sale case, both Mr.. Turner, on the one
hand, and William I. Moore or the Moore Sheep Company, on the
other hand, have asserted preference rights to the lands involved in.
secs. 13, 14, and 25. In order that Mr. Turner may not be prejudiced
by the conduct of the Company and'of William I. Moore in confusing
the issue as to which is the actual applicant, the preference rights to
secs. 13 and 14 are deemed to have been asserted by Mr. Turner and
by William I. Moore personally. As Mr. Moore personally owns no
contiguous lands, the Government lands in these two sections will be
awarded to Mr. Turner.
With respect to the lands in sec. 25, Moore Sheep Company owns
contiguous lands, while Mr. Turner's lands are only cornering. In
this situation, Mr. Turner cannot prevail because the Company alone
received the preference right accorded by law, and Mr. Turner was
outbid at the sale. There is, accordingly, no reason to disturb the
Director's decision with respect to the award of the lands in sec. -25.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the motion
for rehearing in the case of William G. Taylor and William I. Moore,
A-24484, is denied; the decision of the Director of the Bureau of
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Land Management in the case of William I. Moore, Leland G. Turner,
and Moore Sheep Company, A-25288, is modified by awarding

to

Leland G. Turner all the lands in sec. 13 for which. he applied; and
case A-25288 is remanded to the Bureau of LandManagement for
further action in accordance with this decision.
MAsTIN
0 f:

\0

G. W iTE,
0 ~~~~~~~~~~SoZictp.

ELBERT 0. JENSEN

A-25352

Decided October 4, 1948

Private Exchange of Land in National Forest for Land in Grazing UnitTaylor Grazing Act.
Under section 8 (b) of the Taylor Grazing Act, land in a grazing district may
be exchanged for privately owned land in a national forest where such exchange will be in the public interest.
The "public interests" to be benefited by exchanges under section 8 (b) of the
Taylor Grazing Act may encompass interests outside the grazing district'
involved in the exchange.
APPEAL FROM THE BUREAU OF LAND XtANAGEM:ENT

Elbert 0. Jensen has appealed from the decision dated November
12, 1947, of the Director of the Bureau of Land Management, which
rejected his application to select certain land within Grazing District
No. 10 in exchange for privately owned land within the boundaries of
the Cache National Forest, under the provisions of section 8 (b) of
the Taylor Grazing Act, as amended (49 Stat. 1976; 43 U. S. C., 1946
ed., sec. 315g). This section provides thatWhen public interests win be benefited thereby the Secretary is authorized to
accept on behalf of the United States title to any privately owned lands, within
or without the boundaries of a grazing district, and in exchange therefor to issue
patent for not to exceed an equal value of surveyed grazing district land or of unreserved surveyed public land in the same State or within a distance of not more
than fifty miles within the adjoining State nearest the base lands.

The reason assigned by the Director for rejecting the application
was that, as the selected land would be taken out of a grazing district
and the offered land could not be placed within the district, the resulting reduction in the acreage of the grazing district would not be beneficial to the "public interests," as required by section 8 (b) of the act.
Section 8 (b), however, does not impose any such limitation as that
adopted by the Director of the Bureau of Land Management with respect to the nature of the "public interests" to be benefited by the exchanges authorized in that section. The "public interests" mentioned
in section 8 (b) of the Taylor Grazing Act may encompass interests
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outside the particular grazing district involved in the exchange. The
prospect of improving the administration of a national forest might,
for example, warrant a finding that the "public interests will be benefited" by an exchange under section 8 (b) of public land within a
grazing district for privately owned land within the boundaries of
the national forest.
The construction placed by the Director of the Bureau of Land
Management upon section 8 (b) of the Taylor Grazing Act, as
amended, was too narrow.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the case is remanded
to the Bureau of Land Management for reconsideration and such
action as may be appropriate in the light of this decision.
MAsnN G. WrEnr,:

Solicitor.
FOREST EXCHANGES
Delegation of Authority-Discretionary
Department.

Functions-Personnel

of Another

The mere fact that a function vested in the Secretary of the Interior by law
is discretionary rather than purely ministerial does not mean that the Secretary must personally perform such funtion and that he cannot properly delegate it to another official.
Delegations of authority by the head of an executive department must be kept
within the framework: of the particular department and can be made only
to the officers and employees of that department, in the absence of an express authorization for the shifting of the responsibility elsewhere.
The functions that are vested in the Secretary of the Interior by section 1 of
the act of March 20, 1922, with respect to forest exchanges cannot properly
be. delegated to personnel, of the Forest Seryice, Department of Agriculture.
jI-35078

To

OCTOBER

4, 1948.

ASSISTANT SECRETARY DAVIDSON.

This responds to your request for advice as to whether this Department could properly "pass over to the Forest Service all functions pertaining to exchanges of this class (involving only lands within the
boundaries of National Forests), retaining in the Bureau of Land
Manaigement only the ministerial function of issuing patents."
Forest exchanges are authorized by section 1 of the act of March 20,
1922'(42 Stat. 465; 16 U. S. C., 1946 ed., sec. 485), which provides

thatWhen the public interests will be benefited thereby, the Secretary of the
Interior is authorized in his discretion to accept on behalf of the United States
title to any lands within the exterior boundaries of the national forests which,
in the opinion of the Secretary of Agriculture, are chiefly valuable for national-
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forest purposes, and in exchange therefor may patent not to exceed an equal
value of such national-forest land, in the same State, surveyed and nonmineral
in character, or the Secretary of Agriculture may authorize the grantor to cut
and remove an equal value of timber within the national forests of the same.
:State; the values in each case to be determined by the Secretary of Agricul-

ture. * *

-

This language makes it abundantly clear that the functions vested
in the Secretary of the Interior by the section are broader than the
ministerial task of issuing patents. The opening phrase, "When the
public interests will be benefited thereby," provides a broad discretionary standard and imposes upon the Secretary of the Interior the task
*of determining whether each exchange proposed for consummation
fnder the section will Forwill not benefit "the public interests." This
is emphasized by the statement that the acceptance by the Secretary
of the Interior of offered lands is to be "in his discretion," and that he
m ay" patent Government lands in exchange for the offered lands.
However, the mere fact that the functions vested in the Secretary of
the Interior by section 1 of the act of March 20, 1922,are discretionary
in character and go beyond the mere ministerial task of issuing patents
does not mean that the Secretary must personally perform such functions and that he cannot properly delegate them to another official
35 Op. Atty. Gen. 15, 19; 39 Op. Atty. Gen. 541; Solicitor's opinion,

March 18, 1947,59 I. D. 453. The broad basis for-the delegation by the
head of an executive department of his statutory powers to other officials has been stated as follows:
The theory underlying the, vesting in an executive officer of numerous duties,
varying in importance, is not that he will personally perfoim all of them, but
rather that he will see to it that they are performed the responsibility being his
and he being chargeable with the result. [39 Op. Atty. Gen. at p. 546.]

Moreover, Congress has specifically authorized the head of each executive department to make arrangements for "the distribution and performance' of the business of the department (Rev. Stat.. sec. 161;
U. S. C., 1946 ed., sec. 22).

On the other hand, there seems to be implicit in the statutory provision cited in the concluding sentence of the precedi4 paragraph the
limitation that the recipients of the powers delegated by the head of an
executive department are to be members of such department. The
full text of the section is as follows:
The head of each department is authorized to prescribe regulations, not inconsistent with law, for the government of his department, the conduct of its officers
and clerks, the distribution and performance of its business, and the custody, use,
and preservation of the records, papers, and property appertaining to it. [Italics
supplied.].

Thus, it hppears that the delegations of authority to be madet-by the
head of an executive department under this section in distributing the
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business of the department in order that it may be performed with
*reasonableexpedition must be kept within the framework of the particular department and .canbe made only to the officersand-employees
of that department.
The same conclusion is reached if the problem is approached from
the standpoint of theory. The head of an executive department in
whom a particular governmental function has been vested by law
cannot, so long as he remains in office,evade the responsibility that
has been placed upon him for the proper performance of such function. There is no attempt at evasion of responsibility, however, when
the head of the department delegates the function to a subordinate
officialor employee of his department. As the subordinate official or
employee is subject to the supervision and control of the head of the
department, andas. t]e. head of the department is responsible for
whatever the subordinate official or employee may do in the exercise
of the delegated function, the delegation of authority in such a situation does not effect any change in the responsibility of the head of the
department. On the other hand, the head of one executive departient has no power to supervise and direct the activities of the personnel of another department. He is not responsible for the results of
such activities. Consequently, an attempt by the head of one department to delegate to personnel of another department a function
vested in him by law would constitute an effort to shift theresponsibility imposed upon him by law. In the absence of express authority
for such a shift of responsibility, an action of that sort would be
improper, in my opinion.
I conclude, therefore, that the Secretary of the Interior cannot
properly delegate to personnel of the Forest Service,:Department of
Agriculture, any of the functions that are vested in the Secretary of
the Interior by section 1 of the act of March 20, 1922.
However, the Secretary of the Interior is not limited in any.way
with respect to soliciting and giving consideration to recommendations from personnel of the Forest Service. concerning the matters
entrusted to the:determination of the Secretary. of the:Interior by the
statutory provision disdussed in this memorandum.
MASTIN

G. WITES,

Solicitor.
ROY MONTGOMERY v. LEE GATES-AND NORA.E.

A-24601

.

GATES

Decided October 6,>1948

Taylor Grazing Act-Grazing

Leases-Preference-Right

Applications.

One who seeks a reversai of a bureau determination apportioning, under
section 15 of the Taylor GrazingAct, an area of public land between himself
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and another preference-right applicant, and who asks that he be granted
a lease on the entire area, has the burden of showing that he has a greater
need thaa the opposing applicant for the portion of the land awarded to the
oth6Y applicant.

A showing by apreference-right applicant for a lease of public land under
section 15 of the Taylor Grazing Act that he has previously used such land
for an extended period of time is not sufficient to demonstrate that he has

a greater need for such land than another preference-right applicant who
also desires to lease the same land.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Roy Montgomery filed a supplemental application (Buffalo
033628), under section 15 of the Taylor Grazing Act,' to lease 677.35
acres of land in T. 51 N., R. 75 W., 6th P. M., Wyoming. By a decision
dated February 28, 1945,of the Assistant( Commissioner of the General
*Land Oice,2 Roy Montgomery was offered a grazing lease (Buffalo
033628) for an 8-year term covering all the land sought by him, and
- the conflicting application of Lee and Nora Gates for the same land
was rejected. Lee and Nora Gates filed an appeal from the rejection
:'of their application. Action was then suspended on the Montgomery
and the Gates applications pending a further field investigation. As
it appeared that Mr. and Mrs. Gates, as well as Mr. Montgomery,
were preference-right applicants, the Acting Assistant Director of
the Bureau of Land Management, in a decision dated January 28,
1947,revoked the previous decision of February 28, 1945,and awarded
to Mr. . Montgomery

a 10-year lease on 437.35 acres 3 (Buffalo

033628-A), and awarded the remaining 240 acres, described as the
W1/i2E/2 and EI/ 2 SW1/4 sec. 34, T. 51 N., R. 75 W., to Lee and Nora

*Gates (Buffalo 037229-A).
Mr. Montgomery has appealed from the decision dated January 28,
i947. The appellant's contention is that the award of 240 acres6toMr.
and Mrs. Gates was erroneous because, for the past 30 years or more,
the land awarded to them has been an integral part of the appellant's
ranch holdings.
Both the application of Mr. Montgomery and the application of Mr.
and Mrs. Gates are based upon. the ownership of lands contiguous to
the; public land involved in the controversy, and under section 15 of
the Taylor Grazing Act they are equally preferred to the extent that
the land applied for is "necessary to permit proper use of such contiguous lands." The Sw an Co. v. BanzJhaf, 59 I. D. 262 (1946) ; Albert
'Archibald, A-24499, February 10, 1947 (unreported).
'Act of June 28, 1934 (48 Stat. 1269, 1275), as amended by sec. 5 of the act of June 26,
1936 (49 Stat. 1976, 1978; 43 U. S.C., 1946 ed., sec. S15m).
2The- General Land office and the Grazing Service were merged by section 403 of
Reorganization Plan No. 3 of 1946 to form the Bureau of Land Management.
3 S/2SW/ 4 sec. 27, 5ES4SEi4 sec. 28,.lot:1seec31/l/
4 sec.'33, NW%/NW'A and the
E/2NW/ 4 sec. 34, T. 51 N., R. 75 W., 6th P. M., Wyoming.
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As the appellant seeking a reversal of a. bureau determination apportioning, under section 15 of the Taylor Grazing Act, an area of
public land between himself and another preferehce-right applicant,.
and asking that he be granted a lease on the entire area Mr. Montgomery has the burden of showing that he has a greater need than the
opposing applicant for the particular portion of the land awarded to
the other applicant and, therefore, that the bureau determination was
erroneous. Mr. Montgomery seeks to meet this burden merely by showing that the "said land now assigned to Lee and Nora E. Gates is afid
- has for the past 30 years or more, been an integral part of the
ranch holdings of your appealing claimant." The mere fact that Mr.
Montgomery has used the 240 acres of land for approximately 30 years
* does not demonstrate that he has a greater need for this acreage than
'Mr. and Mrs. Gates. Consequently, there is no basis for disturbing
the decision of the Acting Assistant Director of the Bureau of Land
Management.'

Z. W. Potter,

A-24430, December 2,

1946 (unre-

ported); Fred D. Williams, A-25124,March 1, 1948 (unreported).
- Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. . 8423), the decision of the
Acting Assistant Director of the Bureau of Land Management is
saffirmed.
MASTIN G. WHITE,

Solicitor.
LUNA C. WOOTTON

A-25424

Decided October 8, 1948

Oil and Gas Leases-Assignment-Termination-Suspension

*

of Operation.

Where an oil and gas lease has been divided by approved assignments, the
several portions become for all purposes separate leases, and the discovery
and production of oil or gas on one area does not inure to the benefit of any
other area.
Absent the discovery and production of oil or gas on the assigned portion of
a lease at the end of the primary term, and in the absence of a. showing of
diligent prosecution of drilling operations at that time, the lease of such
assigned portion terminated and no application for the suspension of the
lease requirements could. thereafter be honored.
The provision in a lease for cancellation by judicial proceedings relates only
to the cancellation of an existing lease for default or nonobservance of the
terms and conditions of the lease and has no application where the term of
the lease has come to an end by its own terms or by operation of law.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

In a decision dated October 13, 1947,the Director of the Bureau of
LandManagement ruled that an oil and gas lease on 80 acres of land
held under an assignment from the original lessee by Mrs. Luna C.
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Wootton had expired, in the absence of production of oil or gas, on
December 31, 1946. For this reason, the Director further ruled that
an application which had been filed by Mrs. Wootton on January 24,
1947,for the suspension of the drilling, producing, and rental requirements of the lease was properly rejected by the oil and gas supervisor.
Mrs. Wootton has appealed from this decision.
The appellant contends that the lease did not terminate and that
her application for suspension of the drilling, producing, and rental
requirements should have been granted.
The original lease covered 2,398.20acres near Big Piney, Wyoming,
and was issued to Mrs. Melba Chipman Eldredge, effective on December 31, 1938. An area of 2,318.20acres was segregated out of the lease
by an assignment made on October 21,1939, to the Wyoming Petroleum
Corporation. The remaining 80-acre tract of land was assigned by
Mrs. Eldredge to the appellant on December 27, 1943,and the assignment was approved by this Department on March 21, 1946.
The original term of the lease was for a period of 5 years from
December 31, 1938, "and so long thereafter as oil or gas is produced
in paying quantities." A valuable deposit of gas was discovered in
July 1942 as a result of the drilling of a well on the portion of the
original leasehold assigned to the Wyoming Petroleum Corporation.
Drilling, producing, and rental requirements were suspended on February 19, 1945, for 18 months from December 1, 1943, to May 31, 1945.

Another suspension, which was granted on April 5, 1946,terminated
on May 31, 1946. These suspensions covered all the land covered
by the original lease. . The lease had been in effect 4 years and 11
months at the time of the initial suspension on December 1, 1943.
After the termination of the-second suspension period, on May 31,
1946,the term of the lease had 1 month remaining, and it would have
expired on June 30, 1946,but for the statutory extension to December
31, 1946, under the act of November 30, 1945 (9 Stat. 587).

The record shows that the 80-acre tract assigned to the appellant
was not producing either oil or gas on December 31, 1946.

The Department has uniformly held that when a lease has been
divided by assignment, the assignees hold segregated leases which,
for all purposes, including the duration of their terms, are the same
as though they had been separately issued.2 Accordingly, the appellant cannot claim the benefit of discovery and production on that
portion of the lease which was assigned to the Wyoming Petroleum
Corporation. Moreover, in the absence of a showing that drilling
operations were being diligently carried on at the expiration date,
1

Act of February 9, 1933 (47 Stat. 798), amended by act of August 8, 1946, sec. 10 (60
Stat. 957; 30 U. S. C., 1946 ed., sec. 209).
2 See C. I. Grfer and George tz, 58 I. D. 712 (1944).
19
948955- 54
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she was not entitled to the 2-year extension provided for in the act
of August 8, 1946 ('60 Stat. 951; 30 U. S. C., 1946 ed., sec. 226).

The lease having terminated by operation of law on'December 31,
1946,no application for the suspension of any of the lease requirel
ments made after that date could be favorably considered.
* The appellant contends that the decision of the Director of the
Bureau of Land Management disregards a provision in the lease to
the effect that "the lease may be canceled only by judicial proceedings
in the manner provided in section 31 of the act of February 25, 1920
(41 Stat. 437), as amended." The provision to which the appellant
refers 3 relates only to the cancellation of existing leases for default
in the performance or observance of the terms and conditions of the
lease, and has no application where, as here, the term of the lease
has expired.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the
Director of the Bureau of Land Management is affirmed.
MAsTiN G. WHITE,

Solicitor.
AUTHORITY
WITHIN

TO ISSUE OIL AND GAS LEASES FOR LANDS
THE OLYMPIC PUBLIC WORKS PROJECT

Oil and Gas Leases-Acquired
Parks and Monuments.

Lands-Secretarial

Discretion-National

Lands acquired in connection with the public works program under the
National Industrial Recovery Act may be leased by the Secretary of the
Interior for the development of oil and gas pursuant to the Mineral Leasing
Act for Acquired Lands, except for such areas as may presently, fall within
one of the categories of lands that are specifically excepted from the provisions of that act.
The determination whether lands which are within the scope of the Mineral
Leasing Act for Acquired Lands shall be leased for the development of oil
and gas is discretionary with the Secretary of the Interior.
The fact that lands are being administered by the National Park Service does.
not necessarily bring such lands within the category of "national parks or
monuments."

M-35083
To

ASSISTANT SECRETARY

OCTOBER 11,

1948.

DAVIDSON.

You have addressed two questions to this office concerning the
issuance of oil and gas leases on certain lands in the Olympic Peninsula
which were acquired by the United States in connection with the
2

Act of August 8, 1946, sec. 9 (60 Stat. 956; 30 U. S. C., 1946 ed., sec. 188).
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Olympic Public Works project under section 202 of the National Industrial Recovery Act (40 U. S. C., 1946 ed., sec. 402).

It was apparently contemplated that; the lands mentioned by you
would ultimately become part of the Olympic National Park. How,
ever, this has not yet been accomplished. The lands are not part of any
national park or monument. They are merely being administered by
the National Park Service for "necessary protection." (Act of August 7, 194 6, 60 Stat. 885.)

1. Your first question is whether such lands can be leased by the
Secretary of the Interior for oil development.
In my opinion, oil and gas leases may be issued by the Secretary of
the Interior for these lands under the Mineral Leasiig Act for Acquired Lands.

(61 Stat. 913; 30 U. S. C., 1946 ed., Supp. I, sees.

351-359.) As stated in section 2 of that act, it covers '(with certain
exceptions, as to which see the next succeeding paragraph of this
memorandum) "all lands heretofore or hereafter acquired by the
United States to which the 'mineral leasing laws' have not been extended"; and it places the leasing of all deposits of oil and gas (as
well as certain other minerals) in such lands under the jurisdiction of
the Secretary of the Interior. The "mineral leasing laws," 'as defined
in section 2, had not been extended to these lands as of the time of the
enactment of the Mineral Leasing Act for Acquired Lands.
The Mineral Leasing Act for Acquired Lands (section 3) specifically
excepts from its provisions certain categories of lands which would
otherwise come within the scope of the statute, as defined in section 2.
The only excluded category which might conceivably include the lands
now under consideration is that consisting of "lands * * * situated within * - * * national parks or monuments." However,
"national parks" and "monuments'i are terms which have precise significations. 'The establishment of national parks since August 25,
1916, and the extension of the boundaries of previously existing
national parks have required congressional enactments. (16 U. S.-C.,
1946ed., sec.2.) The creation or enlargement of a national monument
requires an official proclamation by the President (16 U. S. C., 1946
ed., sec. 431) or an act of Congress. The mere fact that an area is
being administered by the National Park Service does not necessarily
make of such area a national park or a monument. Numerous areas
which do not come within these' categories are administered by the
National Park Service.
The lands involved here are not situated within a national park or a
national monument, and they are not excepted from the provisions of
the Mineral Leasing Act for Acquired Lands.
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2. Your second question is whether the power to lease, if it exists,
is discretionary
The Mineral Leasing Act for Acquired Lands, uses language of
discretion. Section 3 provides that the lands covered by the act "may
be leased by the Secretary." The determination whether the power
to lease shall be exercised is, therefore, clearly discretionary with the
Secretary of the Interior. United States e rel. M ennan v. Wilbur,
283 U. S. 414 (1931).
M:AS'rN G. WHIm,

Solicitor.
KEIL J. SCHARF
A-24629

Decided October 14, 1948

latent-Effect
of Issuance-Failure to Reserve Oil and Gas.
If no suit attacking a patent has been brought within 6 years after its issuance,
subsequently discovered fraud is the only ground for attacking the patent
after the expirationpf the 6-year period.
An oil and gas lease application for land patented more than 6 years previoesly

without, an oil ad gas reservation, despite a statutory requirement that
such a reservation be made, cannot be granted.
,APPEAL FROX THEBUREAU

OF LAND MANAGEMENT

Keil J. Scharf's appli6ation Sacramento 035758, for an oil and
gas lease was rejected as to the E½SE/4, SWi/4SEA, E /SW¼,
SE'ANWT/4 sec. 2,, T. 11 N., R. 24 W., S. B. M., California, by the

Acting Director of the Bureau of Land Management in a decision
dated January 23, 1947, because these lands had been patented on
July 28, 1920,to Jack-Bray without a reservation of the oil and ga.
deposits to the United States.
Mr. Scharf has appealed. lHe contends that the oil and gas did
not pass with the-issuance of the patent because, even in the absence
of an express reservation in the Bray patent, the oil and gas were
reserved to the United States by th6'act of July 17, 1914 (38 Stat.
5-09).,

It appears that, prior to the issuance of the patent to Jack Bray,
the lands in question had been included within Petroleum Reserve
No. 2 by the -Executive order of July 2, 1910. Accordingly, section 2
supra, required that any patent issued
of the act of July 17, 01914,
with respect to such lands should contain a reservation to the United
States of the petroleum deposits in the lands. The entry records
show that the application filed by Jack Bray for a patent contained
a notation "application made in accordance with and subject to .the
provisions and reservations of the act of July 17, 1914 (38 Stat. 509)."
However, when the patent was issued to Mr. Bray on July 28, 1920,
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there was a failure to comply with the statutory requirement by
reserving the oil and gas deposits to the United States.
It is well-settled that if no suit attacking a patent has been instituted
by the Government within 6 years after the patent was granted, a
subsequently discovered fraud is the Government's only ground for
attacking the patent after the expiration of the 6-year period. Act of
March 3, 1891 (26 Stat. 1099; 43 U. S. C., 1946 ed., sec. 1166); United
States v. Chandler-Dunbar Co., 209 U. S. 447, 450 (1908).

There is no evidence befo're the Department of any fraud in connection with the, issuance of the patent to Jack Bray. Apparently,
the failure to reserve the oil and gas deposits to the United States, as
required by law, was due to carelessness on the part of Department
personnel,. rather than to fraud.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision dated
January 23, 1947, of the Acting Director of the Bureau of Land
Managemelt

is affi'rmed.
MASTIN G. WHITE,

So7icitor.
UNITED STATES v. MINNILED BAKER ET AL.
A-25434

Decided October 14, 1948

Mining Laws-Discovery-Condemnation

Proceedings..

As only "valuable mineral deposits" may be located under the' mining laws of
the United States, no mining claim is valid until there has been a discovery
of minerals within the limits of the claim which would justify a person of
ordinary prudence in the further expenditure of time and money in an
effort to develop a paying mine.
The authority of this Department to determine the validity of mining claims is
not affected by the institution of proceedings by the United States to condemn
the interests of the mineral claimants, or by the assumption of jurisdiction
over the land by the Navy Department.
APPEAL

ROM THE BUREAU OF LAND MANAGEMENT

Adversary proceedings were instituted by the Department against
unpatented mining claims1 within the Inyokern Naval Base in Cali' Mineral Cohtest 6-343 involved the Patsy Ann Nos. 1 and 2 Lodes; Contest 6-347
involved Big T Nos. 1, 3, and 4 Lodes; Contest 6-446 involved the Peacock No. 1 Lode;
Contest 6-500 involved the Monica No. 1 Quartz, Monica No. 2 Lode, Monica No. 3 Placer,
and Silver Cloud Lode; Contest 6-513 involved the Rovail Lode, Contest 6-546- involved
the Margerite Lode; Contest 6-498 involved the Cliff.and Crystal Lodes; Contest 6-525
involved the Casa and Robbie O Lodes Contest 6-544 involved the Clarice Lode; Contest
6-612 involved the Red Rover Lode and the A. B. and Juniper Placer Claims. Action on
Big T Nos. 1, 3, and 4 has been suspended, because the parties in interest were not served;
and these claims are not involved in the present appeal.
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fornia. This is an appeal from a decision dated March 29, 1948, of
the Assistant Director of the Bureau of Land Management, holding the
claims invalid. That decision affirmed an earlier decision of, the
-acting manager of the district land office at Sacramento. Botlh de:
cisions exhaustively reviewed the evidence.

The Navy Department instituted, under the Second War Powers
Act (56 Stat. 177), condemnation proceedings to acquire for the
'Inyokern Naval Base any outstanding private interests in the land
embracing the claims under consideration, and the Navy Department
took possession of the land during the pendency of the'condemnation
'proceedings. 'However, neither the institution of such proceedings
nor the assumption by the Navy Department of jurisdiction over the
land terminated the authority of this Department to determine the
validity of these mining claims. Cameronv. United States, 252 U. S.
450 (1920).

Numerous samples of ore were extracted and assayed for mineral
content,' and gold, silver, copper, gold-bearilg quartz rock, scheelite,
and other minerals were found. However, in cases of this kind, the
question is whether the minerals found are sufficient to constitute the
discovery of valuable m ineral deposits within the meaning of the
mining laws.2
The test' to be' applied is. whether 'a person-of ordinary prudence
would be justified in the further expenditure of time and money in an
effort to develop a paying mine.
A careful review of the evidence is convincing' that, under the rules
of law stated above, there has, been no valid: discovery on any of the
claims involved in this appeal.. Accordingly, I conclude that these
claims were correctly held to be invalid.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8423)', the'decision of the
Assistant Director of the Bureau of Land Management is' affirmed.

i 5S

MASTIN

G. WHITE,
'
.' a:

SUBROGEE OFMRS
QUEEN INSURANCEd C1GOMPANY,

ATCHLEY
Federal Tort Claims Act-Subrogee-Statute

MARGUERITE

of Limitations.

'The -year periodin whch'a claim under the Federal Tort Claims Act could
-be filed;by an'insurer-subrogee began. torun on the date when the claim
-o its insured against the' United States accrued (or on August 2, 1946,
whichever was later) and not on the date; when it made payment to the

'insured-.l;

2

35.

Rev. Stat.' secs. 2319, 2329, 2831; 30 U. S. C., 1946 ed., sece. 22, 85.
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The Queen Insurance Company, San Francisco, California, through
couisel, filed claim against the United States about February 9,
194: inl the amount of $149'13 for compensatioi because of a payInent which it had iiadel to Mrs. Marguerite0 Atchley, 211 E.*Poplar
Street, Stockton, California, covering the damage that resulted from
a collision between her automobile and a Government-owned Ford
truck, Servi6e No. I-4746, assigned to the Bureau of Indian Affairs
and operated at the time of the collision by Perry Skenandore, an
employee of that agency.
The question whether the claim should be paid under the Federal
its

Tort Claims Act (28 U. S. C., 1946 ed., sec. 921 et seq.) has been sub-

'mitted to me-for determination.
The incident on which the claim is based occurred at about 8 :30 a. m.
on December 21, 1945, on 66th Avenue, Gallup, New Mexico.

That

avenue has two traffic lanes and is divided by a center line. 'The Government vehicle, while on officialbusiness, was traveling west in the
right traffic lane, and the car of Mrs. Atchley was approaching it from
'the rear. The driver of Mrs. Atchley's car attempted to pass the Government vehicle on the left. While the two vehicles were in this position, the Government driver, without signaling his intention to do
so, attempted-to make a left turn from the right traffic lane, and the
rear of the truck and theright front end of the private car collided.
Mrs. Atchley filed a claim against the United States on March 25
1946, in the amount of $149.13. However, it was stated in a letter
dated May .2,.1947, from Mrs. Atchley to this Department. that she
7had received in March a check from the Queen Insurance Company
covering the amount of the damage to her car. Accordingly, Mrs.
Atchley was informed by a letter dated May 12, 1947, from this office
that, as she had been compensated for the damage to her car, "this
'Department will not consider your claim any further.1
-The letter of May 12, 1947,also informed Mrs. Atchley that, should
the Insurance Company subsequently file a claim as subrogee, the
claim would be considered at that time. Counsel, for the Insurance
'Company, in a letter dated September 10,1947,requested this Depart'ment tofurnish the pioperd forms in order that a claim could be presented on behalf of the Company, and the forms were senton September 18, 1947. The claim was filed by the Company about February 9,
1948.

The right of an insurer-subrogeethat has paid oft its insured (as has
the present claimant) to file a claim under'the Federal Tort: Claims
Act against the United States covering the amount of its 'payment

~seemsto be clear. Employers' Fire 1ns. Co.' v. United:States, 167::F.
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(2d) 655 (C. C. A. 9th, 1948); Old Colony Ins. Co. v. United States,
168 F. (2d) 931 (C. C. A. 6th, 1948).

However, section 420 of the Federal Tort Claims Act provides:
Every claim against the United States cognizable under this title shall be forever barred, unless within one year after such claim accrued or within one year
after the date of enactment of this Act, whichever is later, it is presented in
writing to the Federal agency out of whose activities it arises * *

As the present claimant did not file its claim until about February 9,
1948,the question is presented whether, as against this claimant, the
1-year limitation prescribed in section 420 began to run oh August 2,
1946 (the date of the enactment of the Federal Tort Claims Act, which
was later than the date of Ithe collision involved in this case), or on the
date in March 1947 when the claimant paid Mrs. Atchley the amount
due her under the insurance contract between them.
There is clear authority that the date of the incident resulting in an
injury starts the running of the'statute of limitations in favor of the
defendant, irrespective of whether the plaintiff in subsequent litigation
is the injured person himself or the insurer that has paid the claim
and thus has become subrogated to the rights of the injured person.
Accordingly, an insurer that has failed to institute suit within the
period prescribed bylaw finds that its remedy has been barred.l Moreover, the fact that an action has been instituted within the statutory
period by an injured person against the person responsible for the
injury does not inure to the benefit of the injured person's subrogee in
connection with a proceeding instituted by the subrogee after the
expiration of the statutory period.
Thus, in Wright v. Hone InsdenmnityCo.,1 So. (2d) 709 (La. App.,
1941), a Louisiana statute was involved that permitted a charity
hospital in that State, which had treated an injured patient, to become subrogated to the extent of its unpaid bill to the rights of the
patient against the tort-feasor whose negligence had caused the injury.
A previous Louisiana decision had held that the cause of action
granted by the statute to the hospital "was one ex delicto and that it
was therefore barred by the prescription of one year." 2 In the Wright
case, the patient instituted an action on May 23, 1940, against the
insurer of the person whose negligence had caused the plaintiff's injury in an automobile collision that had occurred on May 23, 1939. On
i Metropol tanr Casualty Ins. co. of Yene York v. sioss-Sheffield Steel & Iron Co., 3 So.
(2d) 306 (Ala., 1941) Webster v. Clodfelter, 76 App. D. C. 171, 130 F. (2d) 434 (1942)
Joseph Schlitz Brewing Co. v. Chicago ERV. Co., 307 I. 822, 138 N. . 658 (1923);
Maryland Casualty 1Co.v. ILadd, 121 Bans. 695, 249 Pac. 687 (1026); Bay State Milling
Co. v. Izak, 310 Mich. 601, 17 N. W. (2d) 769 (1945); Exchange Mutual Indemnity Ins.
Co. v. Central Hudson Gas 4 Electric Co., 243 N. Y. 75, 152 N. E. 470 (1926); Wright,
Subrogation Under Workmen's Compensation Acts, p. i8 (1948).5
Peart v. RVkoski, Inc., 195 So. 30 (La. App., 1940), affirmed i95 La. 931, 197 So. 605
(1940).
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November 7, 1940, or approximately a year and 5 months after the
collision, the hospital attempted to intervene in the proceedings on
the theory that* * * since the Act of 1932 makes the hospital the legal subrogee of the injured person to the extent of the value of the services it renders to him, the filing

of a suit by the injured party against the tort-feasor to recover compensatory
damages has the effect of interrupting the running of prescription with respect
to the hospital's claim.

The court refused to subscribe to this theory, and denied permission
to the hospital to intervene, even though the patient's suit, which had
been filed within the statutory period, was still pending.

In Exchange Mutual Indemnity Insurance Co.v. Central Hudson
Gas c&Electrie Co., 243 N. Y. 75, 152 N. E. 470 (1926), an insurer that
had paid a claim under a workmen's compensation statute filed an
action (as a statutory assignee of the claim) against the tort-f easor
who had been responsible for the death of the workman. The action
was commenced after the 2-year limitation prescribed in the statute
had ran. The claim had been paid to the dependents of the deceased
employee. The dependents had instituted an action against the tortfeasor and then had abandoned it without the knowledge or consent of
the insurer. In dismissing the complaint of the insurer, the Court of
Appeals of New York observed:
* -* * The court may not read into the statute an intention to create a new
cause of action in favor of the insurance carrier or to wipe out limitation upon
the bringing of a cause of action assigned to the carrier, even if there may be
some occasions when award is made after dependents' cause of action or remedy
has been lost by lapse of time.

In the light of these authorities, I concludethat the 1-year limitation
contained in section 420 of the Federal Tort Claims Act began to run
against the claimant on August 2, 1946,rather than on the date when
it made payment to its insured. Accordingly, it must be determined
that the claimant failed to present its claim to this Department within
the period prescribed by the statute.
DETERMiNATION

Therefore, in accordance with the provisions of the Federal Tort.
Claims Act and the authority delegated to me by the Secretary of the
Interior (43 CFR 4.21; 13 F. R. 4694), I determine that1. The claim of the Queen Insurance Company was not presented
in writing to the Department of the Interior within 1 year after it
accrued or within 1 year'after the date of the enactment of the Federal
Tort Claims Act; and
2. The claim of the Queen Insurance Company must be denied.
MASTIN G. WgrrE,

Solicitor.

246;

DECISIONS OF THE DEPARTMENT OF THE INTERIOR [60 I.-D.
EVERGLADES

Condemnation-Secretarial

NATIONAL PARK

Discretion-Park

Boindaries.

When the Secretary of the Interior is authorized by statute to acquire lands'
for a national park by donation only, he cannot institute condemnation proceedings'in order to acquire lands for such park, even though:donated funds
are available to pay condemnation awards.
The Secretary of the Interior-has authority to enlarge the present boundaries
of the EvergIades National Park, subject to the limitations (a) that, the.
'boundaries cannot extend beyond the limits recommended in the Wilbur
report of December 3, 930, and (b) that title to a major portion of the lands
within the park boundaries, as extended, must have vested in the United'
States.
.The word "title" in the requirement of the legislation relating to the Everglades
National Park that "title * * E to a major portion of the lands * * * shall,
have been vested in the United States" means either a fee simple absolute
conveying all rights to the United States or a fee subject to mineral reservations approved by the Secretary of the Interior.

M-35044

OCTOBER

29, 1948.

To THE DIRECTOR NATIONAL PARK SERVICE.

You have requested my opinion on two questions relating to the!
acquisition of land for, and the enlargement of, the Everglades Na-tional Park, which was established and is administered pursuant to"
the act of May 30, 1934 (48 Stat. 816), as amended (50 Stat. 742),and the act of December 6, 1944 (58 Stat. 94; 16 U. S. C., 1946 ed.,
sees. 410-410d).

1. The first question is whether the Secretary of the Interior can
acquire privately owned lands for the park by condemnation, using
donated funds to pay the condemnation awards.
*-Section257 of Title 40, United States Code, 1946 ed., provides general authority for the institution by Government officersof condemnation-'proceedings in order to acquire privately owned lands for. public
use, 'It states thatIn every case in which

*

*

*

any

*

*:

officer of the Government-

has been or shall be, authorized to procure real estate for * * * public
uses he shall be authorized to acquire the* same .for the United States by condemnation, under judicial process, whenever in his opinion it.is necessary .or
advantageous to the Government to do so. *
*

'HoweVer, section 1 of the 1934 statute, 'providing for the establishment of the Everglades National Park, declares in a proviso

that-.

*.-.
- the United States, shall notpurchase, by appropriation of public
moneys any land within the aforesaid area, but such lands .shall be secured by,
the United States only by public or private donation.

The first clause of this proviso, forbidding "purchase by appropriation of public mnoneys,"does not, of course, forbid a purchase of land,
or ,an acquisition of land by condemnation, through the use of funds
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derived from a soirce other than
congressional appropriation.1
However, it will be noted that the second clause of the roviso commands that "such lands shall be secured by the United States ony by
public or private donation
Whenever land is condemned by. the
Government, the land is acquired by virtue of an act of sovereignty
and without regard to the owller's wishes or consent. The acquisi-"
tion of land by-Federal condemnation, therefore, is the opposite of
acquisition by donation, and this is so irrespective of whether' the
funds with which to ay a condemnation award have been appropriated.from the Federal Treasury by Congress or have been donated
to the United States. As this clause, which expressly limits the
authority of the Secretary of the Interior with respect to the acquisition of land for the Everglades National Park and states that such
land, may, be "secured * * * only by * * * donation," ap-.
pears to be inconsistent with the concept of acquiring land for the park
by Federal condemnation, it necessarily pievents the application to
the. land acquisition program for' the Everglades National Park of
the general authority contained in 'section 257 of Title 40 of the
United States Code for the use of condemnation proceedings.2
This conclusion is reinforced by the proviso in the 1944 Everglades
statute to the effect that*i; it * in the event the park is not established within ten years from the
date of the approval of this Act, or upon the abandonment of the park at any
time after its establishment, title to any lands accepted pursuant to the provisions of this Act shall thereupon automatically revest in the * * * grantors
of such property to the United States.

This provision for reversion is consistent with the previous authorization in the 1934 act for the acquisition of land for the park only by:
donation. On the other hand, it is quite inconsistent with an interpretation of the 1934 act which would permit land to: be acquired
for the park by Federal condemnation proceedings if donated funds
were available to pay the condemnation awards, because,,the reversion,
provision being silent witl respect to the return of condemnations
awards, a person whose land had been condemned would, upon the
automatic revesting of title, have both the award and the land.
Furthermore, the 'legislativehist6-y of the Everglades statutes contains no indication that Congress contemplated thatthe United States
would acquire any lands by condemnation, but, instead, indicates acongressional belief that the lands for the park would be;"given" tb
thedThited States.3
'
Cf. In re Mandersoen 51,
led. 01, 505 (e. C. A. 3d 1892).
In
Mde son, ti wed.
501'(C. c. A. 3d 192)'; United S'ttes v. Uria m &'Irvine,
2 UAWJd:49;
5,2r '(.
e2va. 1917,).'
El. Rept. 1842, 78th ong., 2 sess. (Sept. 5 1944); S. Rept. 1192, 7th--Cong.,_2d_
sess. (No'v.24
1944); 90._cong. Aec. s459-(Nov 27, 1944; statement of. Congressman
Peterson of Plorida); 78 Cong. Rec. 980.7 (ay
24 1934 ;. statement of-.Congressman.
wiliford of Florida).
Ip. .
-
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Accordingly, it is my opinion that, under the statutes relating to
the Everglades National Park, the Secretary of the Interior is not
authorized to condemn lands for the park, even though donated funds
are available to pay condemnation awards.
2. The secondcquestion is. whether;' the- Secretary of the Interior
can enlarge the Everglades National 'Park by the addition to it of
lands which are outside the present' park boundaries but are within
the exterior limits of the area of 2,000 square miles mentioned in the
statutes relating to the park.
Pursuant to the act of March 1, 1929 (45 Stat. 1443), directing
the Secretary of the Interior to report to Congress on the desirability
and practicability of establishing a national park in the Everglades
of Dade, Monroe, and Collier Counties, Florida, Secretary Wilbur
recommended to the Congress, in his report of December 3, 1930 (H.
4

Doe. 654, 71st Cong., 3d sess.), the establishment of such a park within

an area of approximately 2,000 square miles, as outlined on a map
attached to his report.
The Congress thereafter provided in the act of May 30, 1934, for
the establishment of the park. Section I of that act declared:
That when title to all the lands within boundaries to be determined by the
Secretary of the Interior within the area of approximately two thousand square
miles in the region of the Everglades of Dade, Monroe, and Collier Counties, in
the State of Florida, recommended by said Secretary, in his report to Congress
of December 3, 1930, pursuant to the Act of March 1, 1929 * * *, shall have
been vested in the United States, said lands shall be, and are hereby, established,
dedicated, and set apart as a public park for the benefit and enjoyment of the
people and shall be known as the Everglades National Park. * * *.

Pursuant to the 1934 act, the Secretary of the Interior, on April 3,
1935,notified the Governor of Florida that* * 4. I have designated and will accept the area of two thousand square
miles, more or less, for general development as a national park, should the same
be tendered with sufficient title. This area as outlined in the attached report
of the Secretary of the Interior dated December 3, 1930, * * * is more
definitely delineated on the accompanying large scale map * *
*

*0

-

*

*

I*

*

:

*

It is obvious that in a project of this size and complexity some minor adjustments of the boundary line will become necessary. Consequently it is
understood that such adjustments can be made in the future upon agreement between the authorities of the State of Florida and the National Park Service,
upon approval of the Secretary of the Interior.
The original purpose of this park project was the perpetuation of all the
values of this choice area. It was apparent during the study of these boundary
lines that the area is none too large to accomplish that purpose. * * *

On August 13, 1937, the Acting Secretary notified the Governor
of the State of Florida that he had made certain relatively minor revi4Two bills (H. R. 3378 and S. 1212) which would have conferred this power were
introduced in the 80th Congress. Hearings were. held, but neither bill was enacted.
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sions in the boundary lines of the proposed park area, and said: "As
a result of this all-inclusive study, we are convinced that the area
indicated by the blue line on the attached map comprises the minimum
area that can be acceptable for a national park."
For several years the requirement in the 1934 act with respect fo
the vesting in the United States of title to "all the lands" within the
prospective park boundaries, as determined by the Secretary, before
the park could be established was a major obstacle to the establishment of the park. This difficulty was alleviated by the 1944 act.
That statute, after referring to the 2,000-square-mile area recommended by Secretary Wilbur and authorized in the 1934 act for the
Everglades National Park, provided (among other things): that the
Secretary of the Interior could proceed with the establishment of the
park when "title * * * to a major portion of the lands, to be
selected by him, within the aforesaid recommended area shall have
been vested in the United States." [Italics supplied.]
Officials of the State of Florida urged the Secretary, after the enactment of the 1944 statute, to announce the formal establishment of
the park. The files of the Department indicate that in December 1944,
shortly after the passage of the act of December 6, 1944,the Secretary
designated a "Revised Tentative Boundary" for the proposed park,
encompassing a minimum area of approximately 850,000acres which
would be accepted immediately for protection pending the clearing
of title, and that the State of. Florida thereupon conveyed to the
United States all the lands owned by the State within the outer
boundaries of the area designated by the Secretary.
At the continued insistence of State officials for the establishment
of the park, the Secretary on April 2, 1947, sent a telegram to the
Governor of Florida, setting forth the conditions upon which a "miimum area of approximately 706 square miles" (or approximately 53
percent of the area within'the "Revised Tentative Boundary" of December 1944) would be established by the Secretary as the Everglades
National Park. A map showing the 706-square-mile area; within the
larger area of the December 1944 "Revised Tentative Boundary," was
approved by the Secretary on April 2, 1947. The conditions prescribed in the Secretary's telegram were accepted by the officials of
the State of Florida. Accordingly, on June 20, 194T,the Secretary
.issued Order No. 2338 (12 F. R. 4189) establishing the Everglades
National Park, with boundaries as previously fixed by the Secretary
in his decision of April 2, 1947. The order recited thatWhereas, satisfactory title to a major portion of the lands in the State of
Florida * * * which were selected by the Secretary of the -Interior on
April 2, 1947, for establishment as the Everglades National Park * * * has
been vested in the United States * * *: The Everglades National Park is
hereby established * *
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It will be noted from the foregoing discussion that the 1934and 1944
Ev6rglades statutes authorizedl the Secretary of the Interior to determine the prospective boundaries of the Everglades National Park 'and
to accept dbiiations of land for the park, subject to the limitationthat
the park could not extenld beyond the area otlin d in'the Wilbur
report of December 3,1930. 'The differences between'the two statutes
as to this particular poilnt, were that the 1934 act made' the formal
-establishment of the Everglades National Park contingent upon the
acquisition of "title to all the lands" within the park boundaries, as
determined by the Secretary, whereas the 1944 act relaxed this requirement and permitted the park to be officially 'established upon the
acquisition of "title * * * to a major portion of the lands" ; and
'that the 1944 act expressly authorized the Secretary to accept lands
"subject to such reservations of * * * mineral rights as the
.
'Secretarymay approve * *
Thus,' the Secretary of the Interior was authorized by law to establish the Everglades National Park at any time up to December 6
1954.6 As of the time of the establishment of the park, the Secretar's discretionwas restricted in two respects, (a) in fixing the park
boundarieshe.could not go beyond the limits recommended in the Wilbur report; and (b) title to a major portion of the lands within the
'park boundariesfixed by the Secretary must have vested in the United
States. Order No. 2338constituted an exercise of the discretion which
had been conferred upon the Secretary of the Interior by law. The
park, as thus officiallyestablished b'ythe Secretary, comprised an area
approximately 35 percent as large as the prospective park area envisioned in the Wilbur report of December 3, 1930, and in the Secretary's determinations of April 3, 1935, and August 13, 1937, and approximately 53 percent as large as the area within the " rised Tentative Boundary" designated by the Secretary in December 1944.
The problem, therefore, is whether the issuance of Order No.
2338 exhausted the discretion which was vested in the Secretary of
the Interior by law with respect to the fixing of the boundaries of
the Everglades National Park. As to this point, I do not find in
the 1934 or 1944 Everglades legislation any provision which, either
expressly or by necessary implication, prohibits the Secretary fromf
.adjusting the boundaries of the Everglades National Park subsequent to. its official establishment. Conseqlently, it Iis my view that
the power of the Secretary in this respect is similar to that of the
President with respect to adjusting the boundaries of national monuments. General statutory authority has been conferred upon the
'President to establish and fix the boundaries of national monuments.
:: This time limitation was.imposed 'in the provision of' the act of: December 6, 1944,
for the reversionof donated lands 'to the grantors "in the event thepark is not established
*
within ten years from the date of the approval of this Act
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(16 U. S. C., 1946 ed., sec. 431.)

This statutory

provisionhas,

for

many years, been construed as vesting in the President the incidental
power to change the boundaries of national molments sibsequent
"to their establishm6nt. (Cf. 39 Op. Atty. Gen.; 185.); In the Evetglades legislhtioh, Congres8 conferred upon the Secretary of the Interior discretionary _power with respect to the. establishment and
-the-fixing of the boundaries of the Everglades National Park. I believe that this carries with it, as a necessary incident, the authority
to extend the boundaries of the park after its establishment.
Of course, the authority to extend the park boundaries is subject
to the limitations previously noted, i. e., (a) the boundaries of the
Everglades National Park. cannot be extended by any order' or series
of orders beyond the exterior limits of the 2,000-square-mile area
recommended for the park in the Wilbur report of D&ember 3,
1930, and (b) title to a major portion of the lands within the park
b'oundaries, as extended, must have vested in the United States as
of the time of the issuance of an order' extending the boundaries In
addition, it may be (although it is not necessary to pass upon the
-question at the present time) that this power will automatically expire at the end of 10 years from December 6, 1944.
' You have asked a subsidiary question as to whether the w-ord"title";
in the statutory requirement that "title * * * to a major portion of the lands * * * shall have been vested in the United
States" necessarily means. a fee. simple absolute.
: Section 2 of the 1934 Everglades statute authorized the Secretary of the Interior "to accept * * * title to the lands". within;
the prospective park area. I understand that this phrase was construed by officials of the National Park Service as authorizing' oily
-the acceptance-of a fee simple absolute conveying all rights to the
United States and unburdened by any sort of leasehold interest.
many of the tracts within the 2,000-square-mile area were subject to outstanding mineral leases, and as numerous lessees and landowners were unwilling to surrender their mineral rights to the United
States, the construction of the statutory provision as requiring the
acquisition by the United States of all rights in the donated lands
' threatened to delay the establishment of the park for many years.
The 1944 act was designed to remove this difficulty. It authorized the Secretary "to accept * * * any land * * 4 subject to such reservations of * * * mineral rights as the Secretary may approve * *
t" In the same subsection it also, as we
-have previously noted, authorized the official establishment of the
park whenever "title satisfactory to the Secretary to a major portion of the lands * * * shall have been vested in the United
States." The express authorization in the 1944 act to accept lands
--

-As

k N
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that are subject to reservations of mineral rights necessarily affects
the meaning of the word "title" in the same subsection of the statute.
I conclude, therefore, that the word "title" in. the statutory requirement that "title e * * to a major portion of the lands
* *
shall have been vested in the United States" means either
a fee simple-absolute conveying all rights to the United States or a
fee subject to mineral reservations approved by the Secretary of the

Interior.
MASTIN G.

WHiTE,

Solicitor.
CLAIM OF FRED WOODLAND

Tort Claim-Bailee-Skidding

on Icy Road.

The bailee of an automobile, who is responsible to the bailer for all damage
under $100 done to the vehicle during the period of the bailment, may properly file a claim against the United States under the Federal Tort Claims Act
for compensation because of damage in the amount of $69.15 to the bailed
automobile allegedly as a result of a negligent or wrongful act or omission
on the part of a Government employee acting within the scope of his employment.
Skidding on an icy street or road does not, as a matter of law, establish that
the driver of the skidding motor vehicle was guilty of a negligent or otherwise wrongful act or omission in the operation of the vehicle.
A mere showing by a claimant that his automobile was damaged when a Government motor vehicle skidded on a slick, icy road and sideswiped the
claimant's automobile does not meet the test prescribed by Congress for the
making of awards under the Federal Tort Claims Act.

T-128

DECEMBER 2,

1948.

Fred Woodland, Gates Hotel, 6th and Figueroa Streets, Los Angeles, California, filed a claim about January 10, 1948,in the sum of
$69.15 against the United States for compensation because of damage to a Chevrolet coupe resulting from a ollision with a Governtment-owned Ford truck, Service No. I-4744, assigned to the Bureau
of Indian Affairs and operated by Ned Cleveland, an employee of that
agency. Mr. Woodland at the time of the collision was "driving the
car through" for its owners, the Drive-Ur-Self Company, Kansas
City, and he "was responsible for all damages under $100.00" which
might occur to the car while in transit, according to his statement
dated September 20, 1948.

The question whether the claim should be paid under the Federal
Tort Claims Act (28 U. S. C., 1946 ed., sec. 921 et seq.) has been sub-

mitted to me for determination. That act authorizes the settlement
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of any claim against the United States on account of damage to property caused by a negligent or wrongful act or omission of an employee
of the Government while acting within the scope of his employments
under circumstances where the United States, if a private person,
would be liable to the claimant for such damage in accordance with
the law of the place where the act or omission occurred.
At the outset, the question arises as to whether a bailee of property,
such as the present claimant, may properly file a claim against the
United States under the statute for compensation because of damage,
to the property while in the bailee's possession. The right of a bailee
to sue a third party because of damage to the bailed property has long
been recognized. The Wink feld, 71 L. J. P. 21 (Court of Appeal,
1901); Albert Ail. Hotward v. The United States, 101 t. Cl. 823
(1944); United Fruit Co. v. United States, 33.F. (2d) 664 (C. C. A.
th, 1929). Accordingly, I conclude that it was proper for the claimant to file this claim under the Federal Tort Claims Act, in view of his;
legal duty to reimburse the owner for any damage which might occur
to the property during the period of the bailment.
The record before me shows that the collision occurred at about 10
a. m. on either December 29 or 30, 1947, about 2 miles west of Navajo

Arizona, on U. S. Highway 66. It was snowing and the road wascovered with ice and snow. Both vehicles were proceeding west.

The,

claimant was accompanied by his mother and his aunt. The driver
of the Government vehicle was alone in the truck.
The record contains statements from the driver of the Government,
vehicle and from the claimant. These statements are contradictory..
The claimant stated in a letter dated February 11, 1948, that just.
before he reached the place of the collision, he applied his brakes and,.
because of the slippery condition of the road, the car skidded completely off the road. He maisitained that some minutes later, whiles
he and his passengers were sitting in the car, the Government truck
left the highway and sideswiped the car. In a subsequent statement
received by this Department on September 24, 1948, the claimant.
stated that both vehicles were traveling west at the time of the collision, and that he did not see the truck until it sideswiped his car
In his report of the incident to the Department on December 30,,
1947,the Government driver stated:
Private car passed in face of oncoming traffic and speeding up caused his carto skid in front of Government truck.

This report shows that, after the collision, the claimant's car was;
headed east, that the Government truck was headed west, and that the,
c
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claimant's car was standing at some distance east of the truck. In a
sworn statement dated January 30, 1948, the Government driver

stated:This is how the accident happened, he passed m1ebut his car started skidding
andturned completely around and came back on my right side causing a damage
- to my right fender, radiator grill and unning board supports, also damaging the
right side of his, car, at the present time it was snowing, the highway was covered
with snow, about two inches of snow on the highway.,
I was driving the truck about 25 miles an hour, when that happened we both
went offthe highway, * * *

The record shows that each vehicle was damaged on its right-hand
. side, which supports the contention of the Government driver that the
claimant's car had turned. around prior to the collision and that the
vehicles were facing each other when the impact occurred. It also
indicates that one vehicle, at least, was on the wrong side of the road
at the time of the collision.
The available evidence fails to establish that the claimant's damage
was caused by a negligent or wrongful act or omission upon the part
of the operator of the Govermnent truck. Assuming that the
claimant's account of the incident is accurate, the collision appears to
have occurred because the Government truck (which was traveling at
25 miles per hour,, according to the Government driver) skidded on a
slick, icy road and sideswiped tle claimant's car. Skidding on an icy
*:street or road does not, as a matter of law, establish that the driver of
the skidding motor vehicle was guilty of a negligent or otherwise .
wrongful act or omission n the operation of the vehicle. See Tente
. JaglowiCZ, 241 Ky. 720, 44 S. W; (2d) 845 (1932) ; Linden v. Miller,
172 Wis. 20, 177 N. W. 909 (1920)..

Accordingly, the claim must be denied because it does not meet the
test prescribed by Congress for the making of awards under the
Federal Tort Claims Act.
DETE RMINATION

Therefore, in accordance with the provision of the Federal Tort
Claims Act and the authority delegated to me by the Secretary of the
Interior (43 CFR 4.21; 13 F. R. 4694), I determine that(a) The damage to the property of Fred Woodland, on which this
claim is based, did not result frorn a negligent or wrongful act or
omission of an employee of the United States Department of the
Interior; and
(6) The claim of Fred Woodland must be denied.
MASTIN G. WHITE,

Solicitor.
E
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A-25515,iincl.
' Private Exchange
Monument.
-

-Small-Tract

Applications

Joshua

Treet National

Where a private exchange under section 8 of the Taylor Grazing Act would
permit the consolidation under Government ownership of lands within the
Joshua Tree National Monument; and the interests of potential small-tract
applicants have been taken into account by leaving available in the vicinity
of the selected lands a substantial acreage of land suitable.for small tracts,
* it is in the public interest, to reject small-tract applications which conflict
with the exchange application and which, if approved, would disrupt the
*
orderly processing of the consolidation of lands within the monument.
APPEAL FROM THE BUREAU OF LAND XANAGEMENT

Leo Zager and 44 other persons have appealed from decisions of
the Director of the Bureau of Land Management which rejected
their small-tract applications.2 The Diredtor's action was taken in
order to permit the consuammation of a private exchange applicanIon (Los Angeles 068303) filed by Dick Curtis, whereby the6 Gov--

ernment would acquire ownership of a large area of' privately owned
land within the Joshua Tree National Monument.
The Joshua Tree National Monument contains within its exterior
Iboundaries

approximately

135,000 acres of land owned by the South-

ern Pacific' Railway Company. This land consists largely of alternate odd-numbered sections which the company received under Federal grants prior to the establishihent of the monument. These
railroad lands comprise the bulk of the non-Federal lands within
the monument. The company also owns many thousands of acres
of railroad-grant land ofitside but near the monument. The railroad
-desires to dispose of its lands in'the area, both inside and outside
the monument. Conversely, this Department desires to consolidate under Government ownership the lands within the monument.
Congress has not appropriated funds for the purchase or condemnation of the privately owned lands within the Joshua Tree
National'Monument.' However, the United States can acquire these
lands by exchanging public lands outside for private lands within
the monument, pursuant to the authority of' section 8 of the Taylor
Grazing

Act of June '28, 1934, as amended (43 U. S. C., 1946 ed.,

'Together with 44 other appellants whose names have been omitted for purposes of
brevity. [Editor.]
2 Filed under Small-Tract Act of June 1,' 1938, as amended (43 I. S. C., 1946 ed., sec.

682a).]
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sec. 315g). In this connection, the railroad refuses to enter into
such exchanges because of its desire to dispose of all its landholdings
in this area. 'Accordingly, a proposed arrangement has been made
whereby the railroad company would sell its land inside- and outside the, monument to a number of individuals, who would them
enter into exchanges with -the United States, offering' the railroad
'slands within the monument in ekchange for -public lands which
are intermingled with the railroad lands outside the monument.
The Curtis exchange application is one of several exchanges designed to effectuate this arrangement. It appears that the negotiations with Mr. Curtis on this exchange were begun about April 8,
1946, and that he filed an informal exchange application on December 20, 1-946. If consummated, this exchange would enable the Government to obtain ownership of more than 18,000 acres of privately
owned land within the Joshua Tree National Monument.
All the small-tract applications involved in this proceeding were
filed, after the initiation of negotiations for the Curtis exchange.
All of them conflict with the proposed Curtis exchange. Upon
consideration of these conflicts, Assistant Secretary Davidson, on
May 9, 1947, authorized the rejection of all conflicting small-tract
applications which would disrupt the orderly processing of the land
exchanges for the consolidation under Government ownership of the
lands within the monument. On May 12, 1948, Assistant Secretary
Davidson conditionally approved the Curtis exchange by directing
the publication of notice of the proposed exchange.
The small-tract applicants urge a wide variety of reasons in support of their contention that they should be preferred over the exchange applicant. They contend (1) that the Department lacks the
authority to allow the proposed exchange; (2) that it is improper
to classify the selected lands for the exchange because Mr. Curtis
intends to use the selected lands for commercial purposes or for speculative and profitable sale, whereas Congress intended these lands to
be used only for small-tract purposes; (3) that the offered lands
are not equal in value to the selected lands; (4) that Mr. Curtis'
exchange application is void because he did not have a perfect title
to the offered lands at the time when his application was filed; (5)
that some of the small-tract applicants had filed their applications
before Mr. Curtis filed his application and therefore have a legal
priority over the exchange application; and (6) that the allowance
of the exchange application and the rejection of the small-tract
applications would violate the Veterans' Preference Act of September 27, 1944, as amended (43 U. S. C., 1946 ed., see. 279).

These contentions may be briefly answered as follows: (1) Section
7 of the Taylor Grazing Act (43 U. S. C., 1946 ed., sec. 31Sf ) grants to

the Department discretionary authority to classify and dispose of
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these lands either under the Small-Tract Act or under the exchange
-provisions of section 8 of the Taylor Grazing Act; (2) the fact that
iMr. Curtis might, if the exchange is approved, use the selected lands
-for commercial purposes or for speculative and profitable sale does
-not necessarily- require that the lands be classified as: not proper for
exchange; (3) the record shows that the Government, if the exchange
is consummated, will receive from Mr., Curtis lands equal in value to
-the Government lands selected by him; () the fact that Mr. Curtis
did not have perfect title to, the offered lands at the time when his
application was filed does not invalidate his application. An ex'change under section 8 requires only that the applicant convey to the
United States, at the time of the consummation of the exchange, satisIactory title, to the offered lands; (5) none of the small-tract appli-cants has acquired, merely by virtue of the filing of an application
runder the Small-Tract Act, -any legal priority over the exchange apTplicant. Until a particular area has been classified for disposal in
the form of small tracts, no rights as to the area can be acquired by
-small-tract applicants; (6) the Veterans' Preference Act, which grants
to veterans of World War II certain preferences in applying for
homestead and desert-land entries and for small tracts, is not aPplicable until particular public lands have been classified by the Department for disposal under the homestead laws, the Desert-Land Act,
or the Small-Tract Act, as the case may be. Here, the land sought
'by the appellants for small-tract purposes and by Mr. Curtis have not
been classified for disposal as small tracts. Hence, no veterans' preference can attach to the lands in favor of small-tract applicants.
Much of the public land in the area where Mr. Curtis made his
-selection appears to be generally suitable for small-tract purposes.
Accordingly, the develbpment of such land under the Small-Tract
Act would normally be in the public interest. The filing of applications under that act by a large number of individuals for small tracts.
indicates that there is considerable. interest in the development of
small-tract sites onthe publicdomain.in this general area. However,
-there is a conflicting public interest in the utilization of these public
lands for exchange purposes in order to eliminate private ownership
-of lands within the Joshua: Tree National Monument, and thus consolidate the Federal holdings within the monument and promote the
effective administration and protection of the monument.
It appears that there are large areas of public land in this general
area which are not involved in the present and other proposed exchanges and which would be suitable for small-tract utilization. The
record in this exchange also indicates that the interests of potential
small-tract applicants have been taken into account by leaving available a substantial acreage of suitable small-tract lands in the vicinity
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of the selected lands. Thus, the disadvantage that is inherent in this
proposed exchange of the possible blocking under one per'son's control
of too large an area of public land will be'minimized.
In the light of the 'important public interest in the consolidation under Federal ownership of lands within the Joshua Tree National
Monument, and, the fact that adjustments have been made and will
continue to be made to achieve an optimum balance between the interests of exchange applicants, on the one hand, and of the numerous,
small-tract-applicants, on the other hand, I conclude that it would be
more in the public interest to consummate the Curtis exchange than
to 'approve all these small-tract applications and thereby prevent thee
consummation of 'the exchange.
Each proceeding which involves a controversy between small-tract
applicants, on the one hand, and an exchange applicant, on the otherhand, over an area of public land, is apt to involve factors which aredifferent from the factors involved in other controversies between
these classes of applicants. Each case of this sort must be decided
on the basis of its own facts. Consequently, the decision in the present
proceeding does not provide a precedent for the future determination.
of cases in which different factors require consideration.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (43 CFIR 4.23; 12 F. R. 8423), the decisions of 'the Director of the Bureau of Land Management are
affirmed.
MASON G. WHrr,

Sozicitor.
STANOLIND OIL AND GAS COMPANY

A-25516

Deeided December 16,1948'

Oil and Gas Unit Agreement-Enlargement
Basin Unit, Wyoming.

of Participating Area-Elk

; Where an oil and gas unit agreement: specifies that the effective date of the;
enlargement 'of a participating area shall' be computed from .the time
that -the well which demonstrates the propriety of the enlargement is
"completed". by. being "equipped and successfully tested for production,".
the tiflne when merely core and drill stem tests are completed is not to be.
regarded as such an effective date of enlargement
7

t f

:'APPEALFROM THE GEOLOGICAL SURVEY

'ThieStaholind Oil and Gas Compan, 'asshe qperator for th'e'
Elk Basin Unit in Park Co'unty,' Wyohihg, has"appealed frdi a
decision' of' MaNy5'1948, by the Acting irector' of _'the Geological
'In' that' decisioh the' Acting Directo6rruld'tlat the enlargeSure

2581

' ;-

-

0 0STANOLIND

OIL AND GAS tO.O25
16, 1948

Decenber

ment of the Embar-Tensleep Participating Area' of the Elk Basin
Ufnit as of January 1, 1948,to cover an additional 50 acres of unitized
land "is'regarded as premature and inappropriate."
The' 4Pestion involved is whether the fixing of the effective date
of the: enlargement of the participating area complies with section
16 D of the unit agreement. Section 16 D provides as follows:
The effective date of any such enlargement shall be the first day of the month;
next following: the month in which the well is eompleted whch: demonstrates
the propriety of the enlargement, and any unitized substances theretofore
produced from such well shall be allocated to the lease on whichthe well is
drilled. A well shall be deemed completed when equipped and successfully
tested for production, all of which shall be done diligently.

The facts are asserted by the appellant to be as follows: Sometime
in December 1947, the Carter Oil Company, a Working Interest
Owner in the Elk Basin Unit, drilled the Johnson-Watson well No.
8 to the base of the Tensleep sand outside the boundary of the
Embar-Tensleep Participating Area. Although core and drill stem
tests of the Tensleep sands during the drilling period showed this
formation to be oil-saturated and water-free, the well was not immediately completed and equipped for production. Instead, drilling
was continued into the deeper Madison formation to test its productive possibilities. When drill stein tests at the 7,115-7,233 feet interval indicated the Madison formation to be nonproductive at that
location, the well was plugged back to 6,152 feet in the Tensleep
formation. After swabbing tests through tubing early in March
1948resulted in the recovery of 90 barrels of oil in 16 hours, the well
was designated as a "pumping well" on March 4, 1948. Surf ace
pumping installation was completed at a later time (the date when
such equipment was installed is not stated in the appeal nor does it
appear anywhere in the record) ; 393 barrels of oil were produced
during March and ,451 barrels of oil during April. On December
16, i947, the Embar-Tensleep Operating Committee 2 "recognized
the test of the Embar-Tensleep as made 1bythe Carter Qil Coipuny
in its Johnson-Watson

well No. 8 as conclusive of commercial produce

tion, and that the well be given 50 acres *
* effective as of.
January 1, 1948, and- the Operator is instructed to file an enlargement of the Embar-Tensleep Participating Area with the United
States Geological Survey."' ] ursuiant to this direction of the Operating Committee, Stanolind executed the appropriate documents
8

.

'The Embar-Tensleep Participating, Area. consists off certain; lands- described in the
unit agreement, which covers the formations below the top of the Sndance frmation,
ai'ampplis.:tWfhU sands below, the top f the Embar: formatioii and: above the bas& of the

Tensleep
fo-rmation. .

.

=

.

This committee consists of representatives
up under section 7 of the unit agreement.
2

*

of Working Interest Owners and was set
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.,on February 5, 1948, and filed them with a request for approval of

the enlargement.
Stanolind admits that the well was not completed either upon reaching the base of the Tensleep sands or at any time before January 1,
1948, and that such completion was postponed until after drilling to
the deeper Madison formation provided a test of its oil possibilities.
It is said that economic keonsiderations,and the desire to test-the
capabilities of the Madison formation in that area dictated the continuance of drilling to the Madison formation. Stanolind also states
that the tests of the well in the Tensleep formation "conclusively determined this well to be capable of commercial production without the
necessity of waiting to determine this fact after the well had been
'completed and equipped." Hence, Stanolind contends that there has
been compliance with the purpose of section 16 D, i. e., to insure that
a drilling well outside of the Participating Area would not serve to
enlarge the Participating Area until it was definitely determined
.commercially productive.
The difficulty with Stanolind's contention lies in the clear and
unequivocal language of section 16 D. That section fixes the effective
date of the enlargement as the first day of the month next following
the month "in which the well is completed which demonstrates the
propriety of the enlargement." Moreover, it goes on to provide
'specifically that "A well shall be deemed completed when equipped
and successfully tested for production." It is obvious that the core
'and drill stem tests of the Tensleep formation did not fulfill the requirements of section 16 D. Until the well was "equipped and suc'cessfully tested for production," it was not a "completed" well "which
demonstrates the propriety of the enlargement." On the basis of
the clear language of the contract, it is plain that the effective date
of an otherwise proper enlargement could not be fixed at a date earlier
than such a completion.
Therefore, the decision of the Acting Director of the Geological
Survey that the enlargement of the Participating Area as of January 1, 1948, is "premature"

is affirmed.
C. GIRARDDAvmsoN,

Assistant Secretary.
OIL AND GAS LEASE
Oil and Gas Leases-Duration-Act

Leasing Act-Production

of July 29, 1942, as Amended-Mineral

in Paying Quantities.

Nominal production of gas, under an oil and gas lease issued pursuant to the
Mineral Leasing Act, as amended, is not sufficient to extend the lease beyond

its primary term.

260]

261

OIL AND GAS LEASE
December

20, 1948

Section 1 of the act of July 29, 1942, as amended (56 Stat. 726, 57 Stat. 60S,
58 Stat. 755, 59 Stat. 587), extended until December 31, 1946, an oil and gas
lease on which a discovery of gas had been made insofar as the lease covered
lands which were, onthe expiration of the primary term of the lease, within
the known geologic structure of a producing oil or gas field.
A leaseholder who made timely application for a new lease under section 1
of the act of July 29, 194k, is entitled to. have his application acted upon.

DI-35048

DECEMER 20, 1948.

To TVi SECRETARY.

This responds to Assistant Secretary Davidson's request that I
render an opinion regarding an oil and gas lease that was issued to
Fred W. Stebbins (Las Cruces 029012).
The Stebbins lease was issued as of January 1, 1940, pursuant to
the Mineral Leasing Act of February 25, 1920,as amended by the act
of August 21, 1935 (41 Stat. 437;>49 Stat. 674).'

It covered 2,544.16

acres of land, none of which was within the known geological structure of any producing oil or gas field. Section 1 of the lease and
section 17 of the 1920act, as amended.in 1935,both provided that the
term of the lease should be 5 years and "so long thereafter as oil or
gas is produced in paying quantities."
On August 23, 1944,the Geological Survey reported to the General
Land Office that a valuable deposit of gas had been discovered on
or about July 8, 1944, in the SWI/ 4 SW/ 4 see. 29, T. 20 S., R. 29 E.,

N., M. P. M., New Mexico, which was included within the -Stebbins
lease, and that the geological linits of the field discovered by the
well drilled on this tract were indeterminate at that time.
On December 22, 1944,prior to the expiration of the 5-year term of
the lease. Mr. Stebbins, the-lessee, reported to the Department the
discovery of gas by means of the well located on the 5W1/4S5W/4 of
sec. 29, and he made an application under section 1 of the act of July
29, 1942, as amended (56 Stat. 726, 57 Stat. 608, 58 Stat. 755), for a

new preference-right lease on the entire acreage covered by the existing
-lease, in the event that the Department should rule that the gas well
was not a valuable discovery. No action appears to have been taken
on this preference-right application. However, on January 31, 1945,
2 in a decision requiring
the Commissioner of the General Land Office,
an additional showing with respect to operating agreements covering
the lease, stated:
* * * Because of a valuable discovery on or about July 8, 1944, of natural
gas in a well drilled on the SW/4SW/, sec. 29, T. 20 S., R. 29 E., embraced in

'The current provisions of the act are found in 30 U. . C.,, 1946 ed., sec. 181 et seq.
2Effective July 16, 1946, the General Land Office and the Grazing Service were abolished
and their functions were transferred to the Bureau of Land Management, by Reorganization Plan No. 3 of 1946 (11 . R. 7875, 7876; 7776).
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this lease, the life of the lease is extended beyond its initial 5-year term for so
bing as oil or gas is found in paying quantities.:

Driling operations on a second well within the area of the Stebbins
lease, this one being ocated in the SE1/ASEVI
4 sec. 30, were commenced
on December 16, 1944, which was within the 5-year term of the lease.

That well was completed on February 13, 1945,after the expiration of
the 5-year term.
The known geological structure of the Scanlon field was defined on
February 7, 1946, and, of the lands included in this lease, it embraces
only the SWI/4 sec. 29 and the SEl/4 sec. 30.

It is understood that, except for some gas from the first well that was
used in the drilling of the second well, both wells have been shut in
since completion, pending the establishment of a market. Rental at
the rate of $1 per acie has been charged commencing on January 1,
1945S.

-

-

-

On December 27, 1945; the drilling operator requested relief from
the producing requirements of the' lease, stating that he had been
unable to market the gas for lack of a market.' On April 1,'1946,the
lessee requested that the anhimalrental be reduced fron $1 per acre
per year to 25 cents'per acre per year. I support of his request, -he
stated that there was no market for the gas due to' its low B. t. u. content, and that the rock pressure of the gas wells 'is not sufficient to get
the gas into pipe lines for distribution ven if there were a demand
>for theOgas.

On December 23, 194, the operator likewise requested

that the rental inder the lease be reduced from $1 per acre to 25 cents
per acre per year and that thee-reliefbe granted as of April , -1946. No
action has been taken on any of the requests. from the lessee or the
operator for production or rental relief.
* Section 1 of the 1942 act, under which the lessee applied on December 22, 1944,fora new preference-right lease, provided:
That upon the expiration of the five-year term of any noncompetitive oil and
gas lease issued pursuant to the provisions of the Act of August 21,-1935 (49
Stat. 674), amending the Act of February 25, 1920, and maintained in accordance
with the applicable statutory requirements and regulations, the record title
holder shall be entitled to a preference right over others to a new lease for the
same land pursuant to the provisions of section 17 of the Act of February 25,
1920, as amended, and under such rules and regulations as are then in force, if
he shall file an application therefor withii'ninety
days prior to the date of
.the expiration of the:'lease.: The preference right herein granted shall not apply
to lands which on the date of the expiration of a lease are within the known
geologic structure of a producing oil or gas field.

'The act of December 22, 1943 (57 Stat. 608), amended section 1 of the

1942act by adding thereto the following sentence:

---

The termof any. five-year lease expiring prior, to December31,1944, maintained
1in
accordance with- the applicable statutory requirements and regulations and
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-

for which no preference right to a new lease is granted by this section, is hereby
extended to December 31, 1944.

The final sentence of the section, as added in 1943, was amended by
tlle acts of September 27, 1944 (58 Stat. 755), and November 30, 1945

'(59 Stat. 587). The final amendment extended to December 31, 1946,
leases expiring prior to 'that date. Section 1 of the 1942 act was
repealed by section 14 of the act of August 8, 1946 (60 'Stat. 950, 958).

1. The first question to be considered is'whether, ilpon the expiration
.of the primary term of the lease on December 31, 1944,oil or gasiwas
`eing "producedin paying -quantities." If so, then by reason of the
provisions of the lease and of section 17 of the 1920act, as amended, the
lease was continued in force after December'31, 1944, for whatever
period of time the production of oil or gas in paying quantities might'
-continue,. and section 1 of. the 1942 act, as amended, was inapplicable
to this lease 'durinig such continuance, inasmuch as section 1 was only

applicable upon the expiration of oil and gas leases.
It appears that the only production from the leased lands during the
6-montllhperiod bet-weendiscovery and December 3l,' 1944,the end of
the primary. 5-year term of the lease, was the gas from the first well
that was used for the drilling of a second well on the same lands. It
vwas estimated that this gas amounted to one million cubic feet and

that it wasworth about$50.

The courts have defined "paying quantities" as such quantity .of oil
or gas as will pay a profit to the. lessee over and above the cost of
.operating the well or wells and of marketing the product. ReneduimTrees. Oil Co. v. Davis, 107 F. (2d) .981, cert., denied 310 U. S. 634
(1940); Summers, Oil and Gas .(perm. ed.), sec.306.

blance- of production is not enough

so
7 orSno887 (198)

-A mere sem-

Kyle v. Wadley, 24 F Supp.

-

The amount of gas produced under the Stebbins lease before December 31, 1944, was. so nominal, an its use was of such a natu re, that it

cannot be*regarded as production in paying quantities, as that term
has been defined by thecourts.
The merefact tiat a well on the leased lands was capable of produoing gas at th'e end ithe primary term did not satisfy the requiremientthat there must be production of oil or gas 'in paying quantities"
in order to extend that term. (See letter from Acting Secretary
Chapman to NeilF. Stull, Esq., dated November 7, 1946,relative to the
tanolind

'Oil' and Gas- Co.. leases, Cheyenne 039725, 67151k.

The

:
quoted phrase obviously refers to actual, not jpotential, prvductio
The letter ofssis ant Secretary;Chapihan to Peter Q. Nye, Esq.,
y6, P, relative to the McLauglin l'eaes, Denver
dated December
contrary.. There, the lessee.had asked
032675,-044860, is niottthe
X

;'1

,

"

8C
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whether the lease would be extended beyond the primary term if,.
during the term, it should be established that the well then being drilled
was capable of producing oil or gas in paying quantities but, due to
further test drilling, in the lower portions of the productive horizon,.
there should be no actual production at the end of the primary term..
In response, the Assistant Secretary said, in part:
If the operator has established production on the lease in paying quantities
prior to December 31, 1944, and, in the interest of good engineering practices,.
desires to carry on additional testing in the Weber formation, the Department
will offer no objections, provided that additional testing is diligently prosecuted..
If, after such testing, it is determined that the well is thenincapable of production in any part of the Weber formation the lease shall be deemed to expire in
accordance with applicable law. Production must be adequately demonstrated to
exist in paying quantities under such conditions as the supervisor of oil and gas
operations determines necessary on or prior to December 31, 1944.

In effect, this was merely a decision that, in the event production of
oil or gas in paying quantities were to be established prior to the, end
of the primary term, the Department would consent to a cessation of
production while the test- was being made. The statement in the
McLaughlin case is not controlling in the present case, because there
was never any production of oil or gas in paying quantities under the
Stebbins lease prior to the expiration of the primary term of the lease.
It follows that, unless the term of the Stebbins lease was extended by
section 1, of the 1942 act, as. amended, it ended on December 31, 1944.

2. The next question to be determined, therefore, is whether the
term of the Stebbins lease was extended by section 1 of the 1942 act,
as amended.

:The first sentence of that section, in. substance, granted to any holder
of a noncompetitive oil and gas lease in effect during the period between
July 291942, and .ugust 8, 1946 (the date on which the section was
repealed), an option to assert a preference right over other persons
to a new lease covering the same land. This preference right was not
applicable, however, "to lands which on the date of the expiration of a
lease are within the known geologic structure of a producing oil or gas
field." As to lands in the latter category, the term of any 5-year
noncompetitive

lease expiring prior to December 31, '1946, was auto-

matically extended by the last sentence of section 1, as amended, to
December 31, 1946,if the lease was in good standing on the expiration
date.
Under the plain language of section 1 of the 1942 act, as.amended,
the Stebbins lease, insofar as it covered lands which were, on December 31, 1944 (the date of the expiration of the primary term of the
lease), "within the known geologic structure of a producing oil or gas
field," was automatically extended to December 31,1946.
The legislative history of the several amendments to section 1 of
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the 1942 act 3 indicates that the..purpose of providing-for the automatic extension of noncompetitive leases with respect to lands which
were, on the expiration dates of such leases, "within the known geologic structure of, a producing oil or gas field" was to. protect the
holders of noncompetitive leases whose leased lands had been found,
by virtue of explorations conducted on nearby lands,- to contain producing structures, and who had been unable, because of the shortage
of drilling equipment or other wartime conditions, to bring their lands
into. production as of the expiration dates of their respective leases.
The Stebbins case is outside tha t category, because a well capable of

producing gas was in existence on the leased lands at the end of
the primary term of the lease. However, the language used by Congress did not limit the benefits of such automatic extensions to lease.
holders who had been unable because of wartime conditions to drill
wells in order to tap deposits found to underlie their leased lands. Instead, Congress used broad language extending to December 31, 1946,
all noncompetitive 5-year leases (if in good standing) on "lands which
on the date of the expiration of a lease-are within the known geologic
structure of a producing oil or gas field," thus clearly including tat
part of the Stebbins lease covering lands "within the known geologic
structure of" the Scanlon gas field: as of December 31, 1944, notwithstanding the fact that the field was discovered by virtue of operations conducted under the Stebbins lease and the failure to market gas
from the leased lands was due to a voluntary choice.- As giving effect
to the plain language of section 1 of the :1942act, as amended, in this
respect would not produce an absurd or patently unjust result, there
is no basis for departing from the plain language of'thevstatute because the legislative history indicates that the congressional -purpose
* in enacting the part of the section covering automatic extensions was
less broad than the language actuallyused.
With regard to that part of the total area covered by the Stebbins
lease which was not "within the knowl geologic structure; of a pro- ducing oil or gas field" on December 31, 1944, the leaseholder was en-

titled, under the first sentence of section 1 of the 1942 act, to obtain a
new lease upon filing "an applicati6n therefor within ninety days prior
to the date of the expiration of the lease." A timely application for
a new lease wasimade by thelessee on December 22, 1944. The failure

of the Department to act upon the application cannot deprive the
applicant of a legal right granted by statute.. Consequdntly, a new
lease should now be issued retroactively, with the approval of the
3 See letter dated December 9, 1943, from this Department to Hon. Carl A. Hatch, Chairman, Committee on Public Lands and Surveys, United States Senate, on: S. 1576, 78th
Cong.; E. Rept. 949, 78th Cong.; S. Rept. 1085, 78th Cong.; S. Rept. 671, 79th Cong.;
H. Rept. 1187,79th Cong.
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Secretary, to the .lessee as of January 1, 1945, under the first sentence
of section 1 of the 1942 act, covering those lands under the original
lease which were not, as of December 31, 1944; "within the known
geologic structure of a producing oil or gas field." Although, as
previously indicated, section 1 of the 1942 act has been repealed in the
meantime by section 14-of the act of August 8, 1946,a saving clause in
section 15 of the latter act preserved rights which had theretofore accrued under section 1 of the 1942act.
The Department should also consider the requests which have been
filed for relief from-the production and rental requirements of the
lease, insofar as those requests relate to that portion of the lease which
was extended to December 31, 1946.
MASTIN

G.. WHITE,

Solicitor.
DAVID B. MORGAN,
ASSIGNEE OF SOLDIERS' ADDITIONAL HOMESTEAD RIGHTS

Decided December 24, 1948

A-24551

Soldiers'Additional Homestead Rights-Nature

of-Land Subjectto.

A soldier's additional homestead right under section 2306, Revised Statutes
is a property right and is subject to assignment.
Only such lands as are available for an original homestead entry under section 2304, Revised Statutes, may be made the subject of a soldier's additional homestead entry under section 2306, Revised Statutes.
Land must be "subject to entry under the homestead laws of the United States"
before it can be successfully sought under section 2306, Revised Statutes.
Land subject to homestead entry includes land presently tillable and land
which can be rendered suitable in a broad sense for some farming use, but
not land which is unsuitable for an agricultural use.
Land must be "unappropriated" if it is to be obtained under section 2306,
Revised Statutes.
As the public lands in Arizona have been witbdrawn, reserved, and appropriated to the uses of the Taylor Grazing Act and of the Executive orders designated in section 7 of that act, no such land is subject to entry in satis-

faction of soldiers' additional homestead rights until it has been classified
under

section

7

as

suitable,

and

made

available,

for

disposal

under

the

homestead laws.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

David B. Morgan, assignee of certain soldiers' additional homestead rights formerly h-eldby John Hickman, Austin Ritter, David H.
Miles, and. Martin Toohey, Civil War veterans, has appealed from a
decision of the Acting Director of the Bureau of Land Management
rejecting th6 soldiers' additional homestead application submitted by
Mr. Morgan for 160 acres of land described as the NE' sec. 22, T.
6S., R. 6 E., G. & S. B. M., Arizona.
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With his application, Mr. Morgan filed a nonmineral affidavit in
which he stated-

* * * That said land is essentially nonnineral land, and that the application therefor is not made for the purpose of fraudulently obtaining title to
mineral land, but with the object of securing said land for agricultural pur-

poses

Mr. Morgan also filed with the application a petition signed by
John D. Singh, his apparent principal,for classification of this land
as subject to entry under section 7 of the Taylor Grazing Act, as
amended (43 U. S. C., 1946ed., sec. 315f), for the purpose of satisfying
soldiers' additional homestead rights. This petition stated, among

other things-

* * * that said selected land is more valuable or suitable for the production of agricultural crops than for the production of native grasses and forage
plants; * * * and the said selected land is proper for acquisition in satis-

faction of the outstanding soldier's additional homestead rights as
fused

erein

Mr. Singh described the land as desert in character and as more or
less level, with a spare, spotty cover of mesquite, water grass, chemise

brush, and sage brush, inadequate for forage. He said that, although
the tract had been entered several times in the past, no serious attempt
had. ever been made to reclaim it, but that he wishes to cultivate it in
connection with his adjacent holdings, which, under irrigation, have
been producing cotton, alfalfa, and barley for several years. In particular, according to Mr. Siugh, he wishes to plant it to barley during
the period from September 20 to March 15, because in that period he
can irrigate the tract from a well which would otherwise be idle at
that time. He asserted that, in addition, certain waste water could
be utilized for the irrigation of the tract involved in the application.
The Acting Director found that the land sought in the Morgan
application lies in the Casa Grande Valley; that the soils of the tract
are among the inferior soils of the region and are relatively unfavorable for agriculture; that in this valley the area of good soils suitable
for cultivation far exceedsthe area that can be irrigated by the limited
quantity of underground water at present available; and that such
water as is available should'be utilized on the good rather than on the
poor soils. Furthermore, the Acting Director found that the use of
water from the well mentioned by Mr. Singh, in quantities sufficient
-to irrigate this tract, would tend to increase the drawdown of the well
and to lower the water level in the surrounding area to such a degree
as to jeopardize the water supply for the better agricultural lands
already under ifrigation. The Acting Director concluded, therefore,
that the tract was not proper for acquisition in satisfaction of soldiers'
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additional homestead rights or for any other form of disposal, and
denied the petition for the classification of the tract for the purposes
stated.
In his brief on appeal, the principal points made by Mr. Morgan
amount, in substance, to the contention that the Department must, as
a matter of law, approve the application and cannot reject it on the
ground that the tract applied for in satisfaction of the soldiers' additional homestead rights is unsuitable for agriculture.
The soldiers' additional homestead rights involved in this proceeding are4asserted under section 2306 of the Revised Statutes, which

providesthatEvery person entitled, under the provisions of section twenty-three hundred
and four, to enter a homestead who may have heretofore entered, under the
homestead laws, a quantity of land less than one hundred and sixty acres, shall
be permitted to enter so much land as, when added to the quantity previously
entered, shall not exceed one hundred and sixty acres.'

Section 2304 of the Revised Statutes, to which reference is made
in section 2306, provided at the time of the enactment of the latter
section that any veteran of the Army, Navy, or Marine Corps, who
had served for 90 days during the Civil War, who had been honorably
discharged, and who had remained loyal to the Government, should
"be entitled to enter upon and receive patents for a quantity of public
lands not exceeding one hundred and sixty acres, or one quartersection, to be taken in compact form, according to legal subdivisions,
including the alternate reserved sections of public lands along the
line of any railroad or other public work, not otherwise reserved or
appropriated, and other lands subject to entry under the homestead
laws of the United States," the lands to be nonniineral.2
It has been settled since 1896 that a soldier's additional homestead
right under section 2306of the Revised Statutes is a valuable property
right, subject to barter, sale, and assignment2 Since 1925 it has
been settled that this right is subject to distribution and devise.4 No
settlement or cultivation was made a condition precedent to the. entry
of the additional land, the right being "an unfettered gift in the nature
of compensation for past services," that is, "services he had already
rendered as a soldier in suppressing the Rebellion, and as a farmer
in establishing his home upon, cultivating, and occupying that portion
of the public domain he had already entered as his homestead," the
'This section was a reenactment of section 2 of the act of June 8, 1872 (17 Stat. 333),
as amended by the act of March 3, 1873 (17 Stat. 605). The word "heretofore" originally
meant "prior to June 8, 1872," but it should now be construed to mean "prior to June 22,
1874," the date of the enactment of the Revised Statutes. The provisions of the section
are now set out in 43 U. . C.,1946 ed., sec. 274.
2This section was a reenactment of section 1 of the act of June 8, 1872 (17 Stat. 333).
The provisions of section 2304, as subsequently amended, are set out in 43 U. S. C., 1946
ed., secs, 271 and 201.
3Webster v. Luther, 163 U. S. 331 (1896).
4 Anderson v, Clune, 269 U. S. 140 (1925).
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right to be satisfied by acquisition of a "portion 'of the vast public
do~maindeathSobed the act." 5 [Italics supplied.]
When section 2306of the Revised Statutes is read in conection with
section 2304, it becomes obvious at once that only such lands as are
available for an originli omestead entry nuder 'ection 2304 may'
be made the subject bf an additiona homestead entry under sedtion.
2306. The purpose of thie latter section' was to enable a Civil Wa'ar
veteran who had already -entered a homestead, but who had taken up
less than 160 acres, to expand his entry up to a maximum of 160 acres
on the same basis as that on which other. veterans might make original
homestead entries under section 2304.

The choice' of lands under'section 2306 of the Revised Statutes is
subject to the recognized general prinbiple thatprovision is made for the disposal by selection,
Wherever, by act of Oongress,
entry, and patent, of poitions of the public lands of a designated class and character, * * * it is the duty of the land department to ascertain and determine
whether lands sought to be acquired under the act are of the class and character
thereby made subject to disposal. Until such determination has been made and
the lands found to be such as the act describes, entry thereof cannot be lawfully
allowed. The evidence to enable this to be done, when such evidence does not,
and could not from the conditions to be inquired into,'appear from the land
office records, must of necessity be furnished by those who seek title under the
act. The land officers are not required, and from the nature of things could not
be required, to take judicial cognizance of the physical condition of lands.with
6
respect to which, in the discharge of their duties, they are called upon to act.

Applying this principle in a specifictrulingon June 4, 1880,the Commissioner of the General.Land Officesaid:
* The right of additional homestead entry under the act-of June 8, 1872, and the
amendatory. act of March. 3, -873 (Sec: 2306, R. S.), may be exercised only to

obtain title to the class of lands subjecf to entry under the original homestead
act of May 20, 1862 * * A. There is noprovision of law tnder which a differ-

ent class of lands may be entered by claimants under the statutes for the benefit of
:
soldiers and sailors. [-Italics supplied.]

Therefore, the.Department consistently has required under section
2306 noVonly proof "establishing the material facts necessary to the
existence of the additional- right in the claimant, but also proof thatthe character of the land which the claimant seeks is that described

in the act.

X

.

. . -t

Thus, before land can successfully be sought under section 2306 of
the Revised Statutes, it must be "subject to entry under the homestead
laws of the United States." This phrase relates to the physical character of the land. In the light of the, purpose of the homestead laws
to people and develop the puiblicdffah ajid in the light of the statutory homestead requirements of residences improvement, and culti'-Barnes v. Pokier, 64 Fed. i4 1 (C. C. A. 8th, 1894).'
6Caet al. v. Clarke,'31 It. D 288 (1902).
-c
leril
t
Alexander Mead,June4, 1880,;CPtL (1882ed.), pp.: 492-493.
21
948955-54
0
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vation, the phrase quoted imports the idea of lands suitable for these:
ends, and has been: liberally interpreted to include 'ot only lands
which are presently tillable but lands which canlbe rendered suitable
in a broad sense for some farmniilg'uis. Lai S.iliidapted to any' such
use have been, held to be lands not subject to homestead entry. 8

Al-

though the beneficiary of the right granted by section 2306 is relieved'
of the necessity of settling the additional land and 'putting it to an
agricultural use, the Secretary is not relieved of the duty of seeing to
it that the land chosen in the exercise of the right is of the stattitory.
character.9 Hence, the requirement ensures that the land chosen shall
be of the proper character in 'the event that, as in the present case, the'
possessor of the right desires to put it to an agricultural use and
settlement.
*Also, land must be "unappropriated" if it is to be obtained under
section 2306 of the Revised Statutes. The land chosen in the exercise
of such a right cannot be land which in some lawful manner is claimed.
by another person and so has becomeappropriated to his use. Neither
may it be land that has been reserved or withdrawn by the Government for some public use or purpose, because such land is regarded
in law as segregated fromithe mass of public lands and appropriated
to -such use or purpose until it is restored to the public domain.-o
Today, the public lands- in 24 States, including Arizona, are withdrawn, reserved, and appropriated to the uses of the Taylor Grazing
Act (43 U. S. C., 1946 ed., sec. 315 et seq.) and of the two Executive
orders designated in section 7 of the; act. 'Not until the. lands inthese States are restored to the public domain pursuant to section 7 of
that act do they become unappropriated lands, subject to entry under
the 'disposalstatute applicable to the classification assigned to them.
Nor, in the past, has the opening of an area for a particular type of
disposal in furtherance of an indicated policy been considered an
opening of the area for other types of disposition under the general

4

lan d laws.1 2

'Furthermore, it is not to be' overlooked that allowance of an additional entry under-section 2306,.without attention to the character of
George Hathaway, 38 L. D. 83 (1909) Davis v. Gibson, 38 L. D. 265 (1909) Finiey
v. Ness, 38 L. D. 394 (1910); Winsninghoff v. Ryan, 40 L. D. 342 (1912) ; United States v.
Xorkhir:Paeifle Ry. Co, 311 U. S. 317, 3611(1940), 61 Sup. Ct. 264; Allison and Johnson,
8 I. D. 227, 236-238 (1948) George L. Ramsey, 58 I. D. 272, 278 (1942).
9Wiliam B. 'Moses, 31 L. D. 320j '322 (1902) ; Cornelius J. MacGNamara,33 L. D. 520,
524 (1910)) ; Dmsean HcNee, 40 L. D. 494, 495 (1912).
Wilcox v. Jackson, 13 Pet. 498 (1839).
Executive
'
Orders Nos. 6910 of November 26, 1934, aud; 6964 of February 5, 1988 ; 43
CFR 297.11, 297.12, 297.14, 297.15, 297.16, 297.17; 297.18; J. . Aldrich, 9 I. D. 176
(1946).
'I'See
R. M. Snyder, 27 L. D. 82 (898) ; W.. D. Harrigan, 29 L. D. 153, 154:(1899)
William C. Quinlan, 30 L. D. 268, 270 (1900) ; State of Utah, 0 L. D. 301, 303,- 304
(1900) ; Joseph S. White, 30 L. D. 536 (1901) Webb McCaslin, 31 L. D. 243, 246 (19021
Hiram H. Hamilton, 32 L. D. 119, 120 (1903); James Page, 32 L. D. 536 (1904),; Charles
Ziegler, 34 L. D. 296, 297:, 298 (19005) ;'Kinnney-Coastal Oil Company V.Kieffer, 277 U. S.
488 (1928).
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the land sought and without a finding that the land. is adapted to an
agricultural use and is, therefore, subject to homestead entry,,might
result in defeating the purpose of another land-disposal statute.: This
is illustrated by the present case. Departmental records show that,
during the period since 1892 this tract of land has been the subject;
.of four desert-land entries, and that all of them were,unsuccessful, in
part because of the critical water situation. A fifth application, for
desert-land entry of the same quarter section.:was rejected by a departmental

decision of March 13, 1944,13 after, field examination; andi

extensive study of its soil and of the water situation in the .area where
this land lies. Therefore, where desert entry of this sarpe land has
been four' times unsuccessful and has been denied on a fifth occasion,

the approval of an application for an additional entry under section 2306 to effectuate the same reclamation purposes would: evade the

desert-land act and. the agricultural classification required of land
before it is subject to eitry under that act. As the First Assistant
Secretary wrote to the Commissioner of the General Land' Officein
1908,"Conceding the utmost liberty in the disposal of:this 'unfettered
gift,' it is still the duty of the Department to provide means for preventing its use in a maner evasive of other statutes relating to: the'
disposal of public lands."
However, section 7 of the Taylor, Act, as amended, authorizes the
Secretary of the Interior, in his discretion, to lift the reservation under
''which the tract sought in the present case is presently held, to restore
,the land to the public domain, and to open it to entry, selectiob, or
location,.if the tract can be classified as valuable, suitable, or proper:
for a particular type of disposal authorized by tle public-land laws.
To determine whether the type- of disposal sought here on the basis
of soldiers' additional' homestead rights is proper, it must be ascertamned whether the lan'd meets the reqluirements of the legislation
cereating the rights. Also, in'view of the conservation aims of the
Taylor Gra.zing Act and of. thewithdrawals made in' aid of that
statute, inquiry must also be made as to whether disposal'for the
'purpose indicated in the application would' be 'compatible 'with' the
several purposes for which the land'has been reserved.
The fiidings of the Acting.Director of the Bureau of.Land Management, which are supported by the data in thecrecord, show not only
that the land-involved in this proceeding is unsuitable for' &gricultural uses 'and, therefore, is not subject to classification for disposal
in satisfaction of soldiers' additional homestead rights, but also, in
Thomas W. Wright, A-23760,: Phoenix 079141 (nnreported).
George

P.

Wiley,

36 L.

. 306,

307

(1908).

Also

see

TviZiarn

:
C.

Carrtagton,

32- L. D-

203; 204, 26 (1903) George E. Lemmon,' 56 L. D. 417, 420 (1908) id., On Review, 87
'L. 0.s2, 29, 81 (1908)' ;'Instructions, ire-. 648`,June 24, 1919, 47 L. . '205 - Cornelius.
Mlfamoasn, 3 L. 0. 520,524 (1905) ; WilarnM.
eWooldridge
88 L, D. 525 (190 ).
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effect, that its alienation to private ownership would be' contrary to
-the'public interest. In the absence of Federal or State' control of
the use of the land, and of 'the pradtices thereon after- aation,
private'ownership might result in such depletion of the underground
water supply, an"exhaustible natural resource already inadequate, as
to work irreparable injury to the 'agricultural iiterests of the area.
Accordingly, 'tle'r6jection of the applicationlby the Acting-Director

was proper.

-

Therefore, in pursuance of the authoritY delegated to the Solicitor
iby the Secretary of the Interior (43 CFR 4.23;'12 F.'. 842.3),the
.decision of'the' Acting Director of the Bureau of Land Management
is affirmed.
MASTING. Wren,

Solicitor.
JOHN WHITE, ROSE WHITE, VERA WHITE, FERNELIUS, AND
FRANK C. BOSLER AND ESTATE OF ELIZABETH

A-24642

S. ROSIER

Decided December 31, 1948

Taylor Grazing Act-Section 15 Grazing Leases-Rights
Cornering Applicants-Trespass.

and Equities of

'The act of June 26, 1936' (49 Stat. 1976; 43 U. S. C., 1946 ed., sec. 315m), revising the grazingleasing system provided in section 15 of the Taylor Grazing
Act of June 28, 1934 (48 Stat 1269), was designed to give to owners or other
iawful occupants of lands cornering upon unappropriated public lands, in
particular to, lawful occupants of even-numbered sections in checkerboarded
'the safe 0-day-preference rights to grazing leases
railroad-grant:'areas
as the 1934 act conferred solely upon owners of contiguous or odd-numbered sections, ast the legislative history of the amendment shows.
The 1936 act.does not.condition theeexercise of theq ight of the cornering applicant upon his nofcommission of trespass upon privately owned contiguous
lands at eommon-section corners. Aware of the implications of the cheekerboatd-land pattern, the Congress did not make-such ptential trespass a
matter of .lFederal concern, but a matter for the parties or the competent
local authorities to adjust.
Where cornering and. contiguous competitors, leave, their disagreements to
the Federal administrative process, the Department decides between them in
aceordance with the equities of'the parties.
''Given proper use of the range, an 'urgent need of certain lands to maintain
a small stockman'si ranch and livelihood wIll prevail over minor benefits
.
which the same lands might confer upon a large-scale operatr.
'APPEAL' FRO

'THE BURAEA OP LAND. MANAGEMENT

3-ohn White, Rose White, his wife, and Vera White Fernelius, his
daughter, all of Rock River, Wyoming, have appealed from a decision
:of thb Di'rectb9 of the Bireau df Land Mahagement.' This denied their
,petitiom of iAugust 12,, 1946,ifor renewal of'their section 15 grazing
lease, 'Chyenne- 058869,running from September' 18,'944 to Septem-
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ber 18,,1946. The decision offered a 10-year lease of the lands to Mr.
Frank C.Bosler and the estate of-his notherMrs Elizab
S.Bosl
who, on September 14, 1944,had filed sup
graztng
leentallase application, Cheyenne.68176. XThisapplicationhad Ibeen held suspended
during the 194-1946 lease to the Whites. Thselandsin onlict are
disconnected sections, aggregating

1,917.85 aCre, and are described as

follows,:X

T. 19 N., R. 77 'W., 6th P. M.,Wyoming, sec. 2;
T. 20 N., R. 76 W., secs. 28 and 32.

In his decision the Director showed- that: the desired lands are
covered by the 'excetion''clause' of'the proviso of section 15 of the
Taylor Grazing Act.' He' stated that the lands in conflict are evennumbered'sections within th linits-of'rail'oad-ant
lanids; that they
are isolated or disconnected tracts of less-than 760 acres; that the
Whites own lands 'corrn rfng the tracts and the Boslers, lands contiguous to them; that the Whites and the Boslers have equal legal
rights to lease the tracts; that in such.circumstances the award of a'
lease is made on the basis of two factors, demonstrated need and good
range management -and that 'disputes should pif6rably be settled by
neighborly agreement'upon a reasonable allocation of the range in the
light of proper management. Findihg thatthe parties here had not
made' any agree'nerit' and saying that the -Whites could not use the
desired lands without frespassing on the deeded lands of the Boslers,
the Director decided on the offer to the Boslers "in the light of prac-'
tical utilization and good range management."
Althouoh the W1ites' applicatiori for the 19441946 lease was filed
on July 12, 1944, feld 'examination and report were not made until
November-16 and 28, 1945,respectively. Decision was made only on
June 5, 1946, and the lase itself, althlouglhstated to be for 2 years,
Ruininingfom Spteber

18;,1944, to September 18, 1946, was actually

not executed until June 17,'1946,'only '3 months before it was to expire:
The 'examiner's report-rec6meniehdd a lease offer to the Boslers but,
because the Whites' existihg lease'contained a contractual preferenceright clause, the de isionof June 5, 1946,'did not follow the examiner's
IAct of June 28, 1934 (48 Stat. 1269), as amended June, 26, 1936 (49 Stat. 1976:; 43
U. S. C., 1946 ed., sec. 315m)
"SEC. 1. The Secretary of the Interior is further authorized, in his discretion, where
vacant, unappropriated and unreserved lands of the public dQmain are so situated as
not to justify their inclusion in any grazing district to be established pursuant to this
'Act, to lease any 'such lands for grazing purposes, upon such terms and conditions as
the Secretary may prescribe.. Providced, That preference shall be given to owners, homesteaders, lessees, or other lawful occupants of contiguous ands to the extent necessary
to permit proper use of suchdcontiguous lands, except, that: when such isolated or
disconnected tracts embrace seven hundred and sixty acres or less, the owners, homesteaders, lessees, or other lawful occupants of lands contiguous thereto or cornering
thereon shall have apreference right to lease the whole of such tract, during-a period
of ninety days after such tract'Is offered for lease, upon the: terms and conditions pre-7
scribed by the Secretary."
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recommendation but offered to the Whites a 2-year lease without a
preference-right clause.l 'Furthermore,. istead of rejecting the
VBslets' supplemental application, mentioned above as filed on'September 14, 1944,-the Director suspended the application for:renewed
consideration upon expiry of the Whites' lease in September 1946.
The Whites' application, here under consideration, for 10-year reI:ewal of the 1944-1946 lease, was filed on August 12, 1946. On Au-;

gust 19, 1946,the examiner, apparently on the basis of the information
obtained in the':previous year, renewed his 1945recommendation of an
offerto the Boslers*e
* * primarily for the reasons that a lease:to Bosler was in line with
the practical range use and that White could not use the Government lands
withouttrespassing on the Bosler deeded holdings.

The Whites'

1944-1946 lease having been written

without

a, con-,

tractual renewal preference-right clause, the Director, on April 29,
1947, adopted the recomnmendationof the examiner's two reports and
offered a 10-year lease to the Boslers in response to their suspended
application

of September 14, 1944.

In denying the Whites' application, the Director did not refer to
the factor of "demonstrated need mentioned in the rule which he
had stated as governing an award. He said nothing of the need of
either party for more range, nor did he show that the tracts sought
by both were necessary either in whole or in part to the proper use
of either party's base; nor did the examiner discuss the question
of need, except to say that it would "undoubtedly work a hardship on
White to lose the lease of the Government land." Instead, he stated
his view that "the proper use to be made of the Government land is in
connectionwith the contigious deeded lands owned or controlled by

Bosler.".
*'On appeal, the Whites take up the question of necessity, saying that
their need for these lands is so urgent
f they cannot lease them
they will not have enough range for their stock and will be unable
to maintain their ranch. They say that access to the desired lands
can be had at the tangent corners of their deeded lands with but little
more trespass on the contiguous sections (thanj by implication, now
occurs) as there are main traveled roads going through their deeded
lands and every section of the leased lands; that in the presence of
Government

field examiners the Whites have; offered to fence at the.

corners and have suggested several methods of accommodation with
the contiguous landowners, but that none of these suggestions have
'been accepted.

The Whites'. asserted need for more range and for these particular
lands is borne out by the record. This' shows-that for -a number of
y-ears the Whites, together, have owned,'leased orotherwisecotrolled
.a ranch 'set-up comprising only 4,000 acres and supporting only ao
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cattle and 50 horses. They have been using the three sections here in
question for' 38 years, in the early years as open range,'and since passage of- the Taylor Grazing Act. as lease lands under an unbroken

succession of section;15 leases for terms, of from I to 5 years, dating
from December 299,-1936.-

Of the base lands which the Whites have offered for these section '15
'leases,some have been cornering lands which the Whites owned,2 and
others have been contiguous railroad lands vhich they controlled by
leases from private owners or by trade agreements with them. In
August 1944,however, when the Whites were applying to renew for
10 years their two Government leases, one for 2 years, the other for
'5 years, both about to expire on September 18, 1944,the private owners
refused to renew. their previous private. leases and trade agreements.
It resulted that the Vhites had no contiguous land in their control
and could offer as base only their cornering sections. In September
1946,the situation as to contiguous lands had not changed and, on
the basis of the field recommendations, the lands were denied to the
Whites. Obviously, the loss.of the 1,917.85 acres here sought, constituting neariy half of their whole ranch set-up, could not fail seriously to curtail the Whites' operations and affect their livelihood

adversely.'.'

Concerning the Boslers, on the other hand, the record shows a ranch
set-up of large proportions. It appears that for a generation the
Boslers have owned extensive ranch properties of 65,000 acres or more
in Albany County. Grazing from 7,000to 10,000cattle, they operated
ora long time as the Diamond Cattle Company, of which Mrs. Bosler
was president, manager, and majority stockholder. After the death
of her husband, Mrs Bosler, in order to liquidate ranch debts, sold
the cattle, reduced somewhat the acreage owned, and made a business
of leasing not only practically Il her remaining deeded lands but
evenlands leased to the Company by both the Federal Government
and the State.A During a period of 10 or 12 years, she leased lands
to as many as 25 different companies and individuals, running, no
'cattle at all herself.
About 1939,however, Mrs. Bosler resumed stock-raising activitiesin association with her 22-year-old son, at that time just graduated
from college. Their applications of May 10 and October 16, 1943
* In T. 20 N., R. 76 W., the Whites owunses. 20 and 30 which corner, respectively, on
thedesiredl sections;,28 and 32. In T. 20 N., R. 77 W., they own sec. 34,,hich corners
;on sec. 2, the desired land in T19.:
2
One. of these section 15 Federal leases contained as much as 4,600 acres of land.
Executed as of January 4, 1938, for a 5-yearterm in favor of the Company, in Cheyenne
058915-060681-0617.92, this lease was canceled on October 27, '1939, as to most of the
lands because,in violation' of the lease provisions, the' Government lands 'had been sublet,
withoutthe knowledge or consent f the Secretary of the Interior, in part to Mr. Lloyd E.
rDixon, 'in part to Mr. 'David West.
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(Cheyenne 068176 and 068176, supplemental), for more section 15
leases, stated the livestock then' owned as 2,200 cattle and 50 horses
and the acreage holdings as 65,000
acres. In May 1944,Mrs. Bosler
passed away, and from that time her son has, continued the Bosleri
ranch operations, actiig both as an individual and as aministrator
for his mother's estate. On September 14, 194, Mr. Bosler applied for
the lands here involved, again'stating his holdings as 65,000 acres,
2,250 cattle and 50'horses.
-'
The record further indicates, however, that since the filing of his
application of September 14,4944, Mr: Bdsle has been selling considerable land .to meet inheritance taxes, and that more than. 2 years before the Director's decision of April 29, 1947,Mr. Bosler sold to Mr.
Herman Kruger; a block of ]and containing the, odd-nuimbered Bosler
sections contiguous to sec. 2 in T.'19 N., 'R. 7X
TW. 4 Accordingly, if
these contiguous sections were indeed sold to Mr. Kruger, the preference right to a lease of sec. 2 passed from Mr. Bosler to Mr. Kruger

with that ownership.
It appears hat Mr. Bosler has Mr. Kruger's consent to run the
Bosler cattle on these lands. But neither the field report nor Mr.
Bosler offers any evidence tiat this' consent amounts to a lease. As a
sufferance only, such a onsent does not operate to return to Mr. Bosler the preference. right to a lease which a sale of the contiguous lands
would have shifted to Mr. Krugei' ft seems, therefore, that when
the Whites' lease expired on September 18, 1946,and renewed consideration was being given to Mr. Bosler's suspended application of September 14,1944, Mr. Bosler may have had no preference right to lease
sec. .2 and that the preference right of the Whites was 'the only right
to be respected, there beinhgno other competit6r claiming an equal

preferred right.
Mr. Bosler's preference right to a lease of secs. 28 and 32 in T. 20 N.,

R. 76 W., also seemsto be in question. The'Whites' appeal of May 20,
1947, states that Mr. Bosler was not using for his own Stock the base
contiguous to these sections but hadbeeA leasing it to Mr. David West
for the pasturing of the West- stock.' The appeal also reports Mr.
David West as widely stating that in the fall of 1946 he had bought
from Mr. Bosler a large block of lands, including the contiguous seetions here strategi. ' 'If either of tes transactions occurred, whether
lease or sale, the Department would have to find that the preference
right to a lease of secs. 28 and 32 passed from Mr.-Bosler to Mr. West
and'that, in the absence of a competing grazing-lease application by
4Sectionscontiguous
to sec. 2 are ecs. i, il, and 3, in T. 19.N., R. 77 W., and sec. 36
in T. 20 N., R. 77 W., 6th P. M.
Secs. 21, 27, 33, and 29, are contiguous to sec. 28; secs. 29, 3, and 31, are contiguous to sec. 32, ll in . 20 N., R. 76 W., 6th P. M. Mr. Bosler's application does 'not
claim ownership of the fourth section contiguous to sec. 32, namely. see. 5 in T. 19 N.
R. 76 W., 6th P. M., Wyoming.
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Mr. West, the Whites would be the sole preferred applicasntsand
therefore'entitled to the lands.
Upon further investigation, the' inferences that Mr. Bosler has lost
his preference right to'lase the three sections in question might prove
-unw.ustified.But, eveni'f Mr. Boslr' could bshown to have retained
that right and to have remained on the same preference plane as the
Whites, there are considerations,.overlooked-by the field examiner and
the Director, which defiuitely preclude the award of these lands to Mr.
Bosler.
Chief among these is the intention of the Congress with respect to
cornering owners, as~shown by the legislative history of the 1936
amendment of section 15 ofl the Taylor Grazing Act. As originally
enacted in 1934, this section-provided for leases only of very large
tracts, isolated or disconnected tradtts of a 640-acre section or more,
.and only to owners of.co.ntiguous:lands. Inthis form, the provision
was soon found to be inadequate and nfairj and its revision was
urged. In a letter of January 3,B1935 the Seretary of the.Interior
wrote to the Chairman f the Hue Public Lands Committee, in part,
as follows:
*; * * The aggregateacreage ofi.tracts of. public land comprising less than
640 acres is considerable, -and it would'seem-propernthat its use for grazing should
be regulated by lease. Our brief .emperience with- this -section has also demon'

strated that in many instances the persons who have the greatest need for such
vicinity, are ineligibl to lease them
isolated tracts, while living in the imnimediate
because of the contiguous requirements.' [Italics supplied.]

-

OQnAugust 20, 1935,the Congress passed a bill amending the Taylor
Grazing Act and coiltaining nuimer6us provisions. which the Department found objectionable. One of these affected section 15. It meet
:part of the Secretary's criticism quoted above by 'extending the leasing
provision to isolated or disconnected tracts of less than a 760-acre section,7 but it continued the contiguity requirement although authorizing leases: to "homesteaders, lessees, or other lawful occupants of
contiguous lands," instead, of simply to owners thereof. On August
26, 1935, in a comprehensive memorandum criticizing all the objectionable features, the Secretary urged the President to withhold his
approval.8 On September 5, 1935, the President vetoed. the bill,
appending the Secretary's memorandum tohis 'veto message.
.
With respect to the proposed leasing provision, the Secretary commented on the incidents of the checkerboard-land pattern in railroad: See Secretary's file 2-147, part 10, 74th Cong., 1st sess', H. R. 3019, H. F. 10094,
General Land, Office, Grazing. on Public Lands, General-Legislation.
'The figure 760 was used because some sections of the public domain have been surveyed
to include as much as 120 acres more than the standard' section of 640 acres. See explanation by Senator O'Mahoney to the Senate on July 31, 1935, 79 Cong. Rec. 12177, column 2.
See footnote 6.
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grant areas such as that here involved. Emphasizing the unfair effects
of the mandatory character of the contiguity requirement, he said:
ax * * Consider the effect in an area such as that in which odd-numbered
sections have been granted to a railroad and even-numbered sections remain
largely in public ownership. These public lands are all in the category of "isolated and disconnected tracts," while the contiguous sections are railroad lands.
It is common knowledge that vast areas of these railroad lands have been sold
or leased to large and powerful stock-raising interests. Under the terms of the

act under considerationthe occupant of the railroad lands and no one else would
be entitled to lease the intervening even-numberedsections. Thus this provision
patently would operate for the benefit of the large holder.
The small stockman who has taken a stock-raising homestead on an evennumlberedsection in such a region would find himself in a sad plight for the
reason that no homestead is contiguous to cheekerboarded public lands. He
would be deprived of all right or opportunity to acquire by lease or otherwise
any other even-numbered section in the egion. It is the wise intent of the
grazing act of 1934 that, commensurate with proper use, the small owner shall
be given at least an equal opportunity with his more powerful neighbor to enjoy
the benefits of regulated grazing on the public lands. This will not be possible
if this act ecomes. law.

[Italics supplied.]

In addition, the Secretary declared that the proposed leasing provision would help defeat the fundamental objectives of the Grazing Act,
and, again, that he was unwilling to set the stage for the abandonment
of homesteads by small owners under the pressure from livestock
interests which would follow the signing of the act.
- During the next year, the Public Lands Committees of the Congress
reconsidered their position. They dropped the objectionable features
of the vetoed bill, and they met fully the Secretary's objection to the
mandatory contiguity requirement of section 15. In the exception
clause of the proviso, they extended the leasing system to "owners,
homesteaders, lessees, or other lawful occupants" of cornering as well
,as ontiagouwi lands, giving cornering holders as well as contiguous
holders a 90-day-preference right to lease the whole disconnected
tract and thus protecting holders of 6ven-nunibered sections, of whom
homesteaders and homestead patentees are perhaps the most numerous
class. The new proposals were passed by the Congress and approved
by the President on June 26, 1936,section 15 being in the form quoted
above on page 23.
In taking this action, the Congress recognized fully the implica'
tions of the checkerboard-land pattern in railroad-grant areas and the
inequities of the 1934leasing system. It also expressed its clear intent
to remedy these injustices and to protect the owner or awfrii occupant of even-numbered cornering sections against checkerboard
disadvantages by, placing him on an equal lease footing. with the
owner or lawful occupant of odd-numbered, contiguous sections.. The
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fact that exercise of the leasing.right by a cornering applicant might
involve his trespass on contiguous lands at a commoni-sectioncorner
neither deterred the Congress from conferring the right nor caused
it to make such trespass a matter of Federal concern. The. Congress
did not condition the-right upon no trespass in its exercise. As the
Department has previously said, "any question of trespass on privately
owned lands in traveling to exercise the use of Federal range is a,
matter to be settled between the parties or in the local courts, not in
this Department. * * * Nor can such possibility affect the: right
of this Department to lease such checkerboard public lands." 9
In addition, the Department has said that where competitors do
not come to an understanding but leave their disagreements to the administrative process, this Department must render its decision in accordance with the legal rights and the equities of the parties.1 0
Among such equities, the Department has found the urgent need of
the cornering applicant for the lands in conflict, and has held that
the Department may lawfully and equitably grant him a lease, despite::
the contiguous owner's complaint about trespass." Furthermore, in
cases where lands in conflict are urgently needed by one of two
preference-right claimants but would confer only insignificant benefits upon the second who already has extensive holdings, the Department has said that there is no requirement under any statute or
departmental policy which would warrant breaking up the former's
long-established grazing operations and destroying his livelihood in
order to bestow. only comparatively minor benefits upon the second,
whose legal rights were not superior but only equal.12
From the exposition of the facts and the law given above, it is
obvious that the Whites fall in the class of small stock operators owning even-numbered sections in a checkerboard area whose interests in
Federal grazing leases the Secretary of the Interior called upon the
Congress to protect by revision of the leasing; system of 1934. It is
-obvious that by the revision of 1936the Congress has placed the Whites
as cornering applicants for section 15leases upon an equal footing with
contiguous applicants for the same lands, and that, the legal rights
being equal, the Department must award the lands in accordance with
'Henry Mitchell v. Sawyer-Otondo Sheep Co., A-24380 (Phoenix 079399, 080236),
January 23, 1947 (unreported); Jess W. Corn-Florence C. Meanight, Intervener, A-24308,
October 25, 1946 (unreported).
" The Swcan Company v. Alfred and Harold Banzhaf, 59 I. D. 262 (1946).
"The Swan Company v. William 37*Dover, A-21404 (Cheyenne 059000), May 13, 1938
(unreported); The Swan Company and Ray H. Thompson, A-21514 (Cheyenne 058417
062275), November.4, 1938 (unreported).
12r.: . Bard v. Antonia Morales Granilio, A-24314 (Phoenix 0773i2, o76482), September 12,1946 (unreported).
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the equities found. Here, there is no question but that the lands are
essential to the maintenance: of the Whites' operations and livelihood,
but of only insignificant advantage to the Boslers, if indeed the latter
still own the contiguous lands.i>
The offer of a 10-year lease to the Boslers was based, on the theory

that "the proper use to be made of the Govrhient land is in con
tion with the coitiguous deeded and' dned or controlled "by Bosler." 3 To hold'thuswould be ,to inore the purpose and the effect
of the 1936 revision of the leasing syste; to disregard the equal
rights of the Whites as' cornering applicants, to give no weight to
the equities involved in particular the urgent need of the Whites
f6ibility6f 'tiesass at the common
for the lands, and to all6w. the '
section corners to affect the ease rights -of bothithe cornering applicants and' the Government itself with a limitation not contemplated
by the Congress.' I-thes-e circumstances, th6 offer of a 10-year lease
to the.Boslers should'be witdrawn, and the Whites' application for
renewal of' their lease fot 'a' period oTf10 years from September 18,
1946, should be granted.
Accordiiigly, in pursuance of the authority delegated to the 'Solicitor by the Secretary of the Interior (43 CF'R 4.23912 F. R. 8423), the
decision of the' Directbr of 'the Bureau '6f Land Management is
reversed.
:;i;8;W.
H. FLANERY,
*
i-'
Actinq Solioitor.
UNITED

STATES v. M. W. XOUAT ET AL.

A-25527

Deoidd Janacry 27, 1949

Mining Claim-Interest

of. Locators:-iValable

ineral Deposits.:

An amended location of a''minin clai iade by a person who purports to act
as agent for the original locators was invalid where' the evidence shows
that the original locators; had theretofore wholly divested themselves of
'their interests, in the claim and- there is no indication: that. they authorized the putative agent to actin their behalf.
The establishment of a valid placer mining claim on public land is contingent
upon the discovery- of'valuable' mineral deposits in a form other than a
vein or lode.
'In determining whether mineral eposits discovered n public land are valuable, the test to be applied is whether they are "such as would justify a
person of ordinary prudence in the further expenditure of 'his, time and
x
means in an effort to devel6p' a 'payingmine
Where the evidence in'the record of an adversary proceeding brought by the
Governmenttoscancelamining claim is inconclusive on the question:whether
the minerals within the boundaries of the claim constitute valuable mineral deposits, the case will be remanded for a further hearing on this issun'
'

Is upra, p. 275.
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APPEAi1 PROM THELBUREAU OF LAND MANAGEMENT

Thsi

a-

n

ar,
d, ;;-er

This isanl adversary. proceeding which was instituted on behalf 'of
the United States to cancel the Lake Placer mining claim in sec. 20,
T.5 .RE.15'E., P. MI.on a.
'
A hearing was held' on June 24, 25, and26,- 1947, before the acting
ma ager of the district land officeat Billings, Montana. On November 5, 1947, the acting. manager rendered decision favorable to the
Uniited States. Te defenians 'appealed to the Director of the
Bureau of Land
anagmenf and, in a decision dated July 8, i948,
the Assistant Director of the Bureau of Land Management affirmed!
the decision previously rendered by the ac'ting manager of the district
fland office. The defendait's'thereuipon took an appeal to the head: of
the Department. A print&l brief was' submitted and an oral argument was'madeiinsupportof this appeal.
The original Certificate of Locationirelating to the Lake Placer
claim, comprising 160 acres, was filed with the clerk and recorder
of Stillwater oukilty, Montana, by Paul 'k De Lannoy, Margaret
' De Lannoy, Susie C. Rohider, Gharles L. Buck, IE. A. Rowe,' J. G. Lihk,,

H. E. iDuba, and R. L. Diiba, -i July 46, 1940. It referred to the.
claim as "being valuable for gold, serpentine and associated minerals."
On June 16, 1941, an AmnitdC'ertificate of Placer Location was
filed
aby the original locators. This certificate made certain adjustinents in the boundaries of the claim, and asserted that gold had been
discovered on eacli 20-acre tract of the claim.
On April 17, 1946, a Second'Aimen'ded Certificate of Lake Placer

Mine' Location was filed by M. W.- Mouat, purporting to act as-agent
on behalf of. the original locat6rs. It made further changes in the
boundaries of the claim, and stated that "this said LakePlacer is valuable; for.;gold; sepenmine anidas6cdiated

minerals."

nd ended46location,
Withregard to the' 7
alleged in itspleadings thaQ

the Government

amended lQcation-of the claim is Toid and of no effect
- The purportedsecond
because made by persons who, ai thetime of such attempted amendment, hads ';,
no right or title to the cIaimr

In support of this allegation, the Government introduced at th&

hearing\(a) A certified copy of a conveyance dated November 4, 1941, by

hih, a'mongother things,P. A. de Lannoy, Margaret de Lannoy, and
Susie C. Rohder quitclaimed to May Paula Mouat their interests in

the Lake'Placer miningclaim.

.

-
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(b) A certified copy of a conveyance dated October 30, 1941, by

which, among other things, J. G. Link, -I. E. Duba, and R. L. Duba,
quitclaimed to May Paula Mouat their interests in the Lake Placer
mining claim.
(6) A

ertified copy of a conveyance datedOctober

30, 1941, by

which, among other things, Charles L. Buck and E. A. Rowe quitclaimed to May Paula Mouat their interests in the Lake Placer mining
claim.
(d) A certified copy of a conveyance dated February 2, 1942, by
0which Charles L. Buck again quitclaimed his interest in the Lake
Placer mining claim,;this time to M. W.Mouat; and
(e) Testimony from Charles Buck to the effect that he was one of
the original locators of the Lake Placer claim, that prior to the date
of the second amended location he had conveyed his entire interest in
the claim for a consideration of $25, and that he had no recollection of
having authorized the use of his name in connection With the second
amended location of the claim.
The Government's case on this point was not counterbalanced by
any lear evidence on the part of the defendants showing that, notwithstanding the conveyances mentioned abovye,the persons named
in the Second Aiended Certificate of Lake Placer Mine Location actually were possessed of interests in the claim as.of April 17, 1946,the
date on which the certificate was executed and filed, and that they
had authorized M. W. Mouat to act as their agent in executing and
filing the certificate.

perhaps should be noted in this connection that when the defendant May Paula, Mouat was asked 'by defendants' counsel the,
leading question, "And you were a trustee for the various owners
she responded, "Yes sir"; (Tr. 169) ; and that the Government's witness
Charles Buck indicated on cross-examination that, at the time of the
execution of his quitclaim deed in favor of M. MT M6uat, he "understood" that he "would have an interest coming back" (Tr. 66), the
nature of the "interest" and the time when it would be"coning back"
not being specified. Fragmentary and vague evidence of this sort
"does not, however,' have sufficient probative value to overcome the
plain language in the quitclaim deeds indicating that the original
. 'iboators'had wholly divested themselves of their interests in the claim
prior to the date of the execution and filing of' the Second Amended
Certificate of Lake Placer Mine Location by Mr. Mouat, purporting
'It

"toact as their agent.:

-0 preponderance of the evidence clearly supports a finding that
The
the persons on whose behalf Mr. Mouat purported to act as agent in
r;executing,and filing the Second Amended Certificate of :Lake Placer
"IMineLocation did iothave-any interest in the claim at the time of the
execution and filing of this certificate.

UNITED
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Moreover, the evidence indicates (hut with less than conplete
clarity) that at least a substantial portion of the land which the Second
. Amded Certificate of Lake Placer Mine Location sought to bring
within the claim for the first time was already being devoted by a
Government agency to a public use under proper authority.
Bureau
of
the
Director
Assistant
of
the
Accordingly, the decision
of Land Management should be affirmed insofar as it holds the second
amended location of the Lake Placer claim to be invalid.;
*0 t.

:: ;

: ::

0

t

X 00

III

:

:

:

:

With respect to that part of the Lake Placer claim which is based
upon the original location and the first amended location, the Government's. allegation of invalidity ily its pleadings is based upon the contention that minerals have not been found within the limits of the
claim "insufficient quantities to constitute a valid discovery.!'
The establishment of a valid placer mining claim on public land is
contingent upon the discovery of "valuable mineral- deposits" in a
:-.form other than a vein or lode.2 In determining whether mineral
deposits discovered o-public land are "valuable," the test to be applied
is whether they are "such.as .would justify a person of.: ordinary
prudence in the further expenditure of his time and means in aneffort
to develop a paying nne."
The evidence in this case shows that there are, within the limits.-of
the Lake Placer claim under the Amended Certificate of Placer Location, great quantities of loose rocks containing olivine, serpentine, and
pyroxene, and also some loose fragments of chromite.
In attempting to show that these minerals do not constitute "valuable
mineral deposits," as that phrase is used in the mining laws, the Gov:ernment at the hearing elicited from its witness Walter H. Koch, a
,field examiner of the Bureau of Land Management, the statement that
the rocks on this claim, containing oivine, serpentine, and pyroxene,
"didn't contain any valuable mineral" (Tr. 12); the view that "it has
not been demonstrated that a market exists for this type of material"
. (Tr. 57), based onthe circumstance that no use' had been made by
the Government during World War II, when the: need for minerals
: was acute, of large quaptities of crushed olivine and serpentine available in this areaas a byproduct of the processing of chromite from lode
:claims in the vicinity;,: and the opinion that "the .showings-thereon
[i. e., on the Lake Placer claim] would not justify a prudent man to
invest further money and, spend additional time in developing same"
(Tr. 13). The Government ;also elicited from its witness Hugh G.
'

30 U. S. C. 1946 ed., sec. 22.
U. S. C.,1946 ed., see. 5.

Cameron et al. v. United States, 252 U. S. 450, 4509(1920).
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Nicely, a mining.engineer, a negative answer to the question whether
"a prudent'man would be justified in spending time and money.and
.effort on the Lake Placer ing clam•' in the hope of developgin
paying mine on it" (Tr. 77) ; and the information'that a Goverment-

ownedmilwhich'was 9perated ,,

a, tiime.diringWorld War II

within the limits of this claim for the proeessing of chromite taken
fromI lode .6laimsin- the vichiity ,of'the-La1i Placer claim ,had been

efore the end of the war (this testimony
closed by the Goyerernt
was apparently adiced in 'rdef to furnish a 'hasis for an infence
that the chromite in this area is of such inferior quality or unfavorable
location that the extraction of chromium from it was impracticable,

evenunderthespurf wartim''need )Y -:>-i

'

;-i.-

* The niore persuasive item's f the' efendants'- evidence concerning 'the value of the mi'eral deposits on the- Lake Placer 'claim consisted of general inlformaiion'with respect-to the usefulness of olivine
as a refractory mnatrial' ad te''i-irketing 'of 'olivine for that purpose in anoth6rlpart of'the'Thited States,. and the development by
the Tennesse6'Valley XAuthoritybf apt.6&e6ss'forthe fusing of olilVine
and 'rodk phoshate in the production of fertilizer (there is a large
f th6 L'ke Placer claim and
phosphoria formationi in-tlivicitity:
they' do. not show-that
its olivine);. These ''data' hintalthough
there is-a reasonable prospeet of developinga- profitable operation out
of the olivine (and perhaps the serpentine, an altered form of olivine)
on the Lake Placer claifr The material in -the record 'p'rtaining to the value of the mineral
-

*

-

d eposits on the La'ke 'rlacer cl'aihi Undr the fiIst amended location
is indecisive. The !c-nclu-sions;--express'ed' by the Government's wit-

nesses on this issue- are' not b`'tresd
by adequate factual data in
-the record showing clearly la laek f eeoliomievalue in these minerals
because of their nature,' qualht,'i'-quatty, or 'locatiori, orI because of
other factors. Accordingly, the G&v'errrhents evidenc6on this poitit
lacks the: degree of complet'eness which -would warrant an unequivocal

'finding that "the Governiment has- established that the mineralson
the claim do not conlstitute valuale miineal deposits." Conversely,
the defendants' eid en e is-insiffici~nt t stablish affirmatively that
"such as would
the mineral deposits on the--Lake Placer-clai-are
-justify a person of ordinary- prudadc&in-the' -futher' expenditure of
liis time and means i- an effort 4o- develop A-paying

mine," out of

this particular claim:h:
Accordingly, it appears that -this a,--insofar as it relates to thevalidity of the claim ba'sed upin'thedTiginal lbcation and-the first
amended location, should be r emanded to -- the Bureau of Land
Management for a further hearing on the question whether the minerals on the claim constitute "valuable mineral deposits," as that
phrase is used in the mining laws.
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TPherefore; pt*-suant to the' aulthorit~y degated

to ie by'-the Secr'e-

tary of the Interior (sec. 23, Order No. 2509; i4 F.iR. 307) the decision of the Assistant Director of-the Bureau of Land MAfuagement
is affirmed insofat as it holds the second amended ldcation of the
Lake Placer claim to be invalid, and the case ist remanded to the
Bureau: of Land Management for a further hearing u'pon the question whether the minerals on the claim, as described ini theAnendedCertificate

of Plar ''o'dation

wh ich #at filed ot 'June- 10,'f941, con-

stitute valuable mineral deposits, 'and for such' action as may appear
to be appropriate Slithe light of the information developed as a result
of such hearing.
MASTIN

- - .

;::- XtS.
;-: -:-'

UNITED STATES v.

:

G. 'WHitE,

;:9 '-?Solicitor.:

. G. CROCKER ET AL.

Decided February 14, 1949

A-24666

Claiis in National Forests-Administrative
Eor at -Tviee.

Mining

Sites-Established by

Although the administration of the national forests is vested in the Secretary 'of Akriculture, the Secretary' of the:Interior has the responsibility
of determining the validity'df mining dlaims'innational forests.
The Secretary of Agriculture is not expressly or impliedly authorized to.
withdraw unimproved national forest lands :from mining location.
The submission of .a proposal by a Forest Supervisor that an area in a
national forest be established as'an administrative ite, the surveying of
the!'area and the filing of the survey notes and the proposal in-the regional
office of the Forest Service were insufficient to effect, the ,withdrawal of
unimproved land within the area from mining location.
The construction and use by the.Forest Service of a cabin, barn, and other
structures on a portion of t)le area proposed by a Fdrdsf Subervisor for
an administrative site, might be sufficient to effect: an. appropriation of
that.particular portion of the land to Government use,' so as to preclude
any inining location on the land occupied 'by' such stficttires, but this would
not constitute an: appropriation of the unimproved portion of the 'proposed
site.
APPEAL, FROM THE BUREAU OF LAND MANAGEMENT

R. G. Crocker, Ellen B. Crocker, and Ethelt S. Welliever filed an
application for mineral' patent.onh se n 'placer mining claims in the
Payette National Forest,1 based upon miningjlocati ons 'whicli had been
'made on September 20, 1918. The Regional Forester, Intet-Mountain
*..

KRegion, Forest Service, Department

of Agriculture,

filed a protest

I The placer mining claims are known as Spokane group Nos 1 through 7, inclusive,
and are in secs. O,%11,14, 15, 23, and 26, T. 22 N., R. 5 E., B. M., Idaho, in the Warren
Mining District, Idaho- County.

948955-54-22
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against the patenting of these aims. The protest was based on two
principal grounds, (1) that some of the claims are in conflict with
the Secesh Administrative Site of the Forest Service; and (2) that
telephone lines-and a road constructed by the Forest Service run
through the landcovered bytheclaims..
The Director of the Bureau of Land Management dismissed the
protest, except as to the telephone lines and the road, which, he stated,
would be.excepted from the patent, if issued. (See Instructions, 44
L. D. 359 (1915).) The Forest Service has appealed.
Prior to February 1, 1905,the national forests were administered
by the Department of the Interior. The act of that date (33 Stat.
628; 16 U. S. C., 1946 d., sec. 472) charged the Secretary of Agricul-

ture with the duty of executing all laws affecting the national forests,
"excepting such laws as affect the surveying, prospecting, locating,
appropriating, entering, relinquishing, reconveying, certifying, or
patenting of any of such lands." The administration of the laws
included within the exception remained the responsibility of the
Secretary of the Interior. Under these laws, the Secretary of the
Interior is authorized to determine the validity of. mining claims in

a oal forests See letters of Secretariesof Interior.and Agricul.

ture, 33 L. D. 609 (1905); H. H. Yard, 38 L. D. 59 (1909) ; Alaska
Copper Company 43 L. D. 257 (1914); J. B. Nichols and Cy Smith,
46 L. D. 20 (1917); Solicitor's opinion, M-31021, pp. 12-22 (February
20, 1941); 29 Op.Atty. Gen. 303, 305, 306 (1912); 30 Op. Atty. Gen.
263,269 (1914).

The land involved in this proceeding was included in the Payette
Forest Reserve (now the Payette.National Forest) by the President's
proclamation of June 3, 1905 (34 Stat., part 3, p. 3067), pursuant to
the authority-of section 24 of the act of March 3, 1891 (26' Stat. 1103;
16 U. S. C., 1946 ed., sec. 471).

.The Forest Service purportedly established the Secesh'Administrative Site in September1909 by taking the following actions: First, a
local officerof the Forest Service, having the title of Forest Supervisor,
surveyed the tract on September 7, 1909.2 The survey notes were filed
in the regional officeof the Forest Service, where entries reflecting the
The survey notes indicate that a rough boulder, 7' by 12' by 20', located about 53
feet from the edge of a wagon road which thdn crossed a portion of the tract, was established as the survey monument, the letters FSM being inscribed on one side of the rock
and a chaining cross being chiseled on the top. Based on this monument, lines were
run to form a rectangular area enclosing about 92 acres. At corner umber 1, a rock
inscribed oni one side R ' was placed -completely below the ground level and was covered
with a mound of earth. The rock at corner number 2 was marked 2 and was buried
in the ground, apparently without -a distinctive mound of earth over it. <'The rock placed
at corner number 3, if one is to judge by recent photographs and the inadequate description of the surveyor, bore an inscription
R on one side and was placed so-as to project
2 inches above the- level of the ground. At the fourth, corner, the top of the rock was
placed ush; with the gronnd. This rock Was inscribed-on one side, according to
recent photographs. A witness tree was blazed in the vicinity of each corner. ' -
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survey of the site were made on various records of the office;second, on
September 24, 1909,the local officialwho had made the survey prepared
Adninistrktive Site" and relata report entitled "RepotoProoed
ing to the prop6sec establishmnit of the "Secesh Ranger Station."
This reporf *as also filed in the regional officeof the Forest Service.
Ani affidavit dated August 25, 1944, by the same person who made

the 1909survey and report, states that "My recommendations for withdrawal of the Secesh Site were approved September 24, 1909." However, there is no indication, on the report itself, and nothing in the
record other than the quoted statement (based upon recollection extending back approximately 35 years), tending to show that the proposal for the establishment of the administrative site was ever ap'proved by any higher official, either on September 24, 1909, or later.
The Forest Service did not request this Department or the President
to issue an order withdrawing the land from mineral location. The
records of this Department, which is the agency charged with the duty
of administering the laws governing mining entries on Government-ownedlands, including the layids in national forests, have never indicated that the land involvedeli tis proceeding was withdrawn from
mining location.
No buildings or other improvements were constructed on this site
for several years after September 24, 1909. During the fiscal years
1914 and 1915, a two-room log cabin, 16 by 20 feet, was constructed

at one end of the surveyed tract. During the ensuing 2 or 3 fiscal
years, more work apparently was done on the cabin; a barn, 16 by 24
feet, and a small corral were built; and a rough wooden fence was
constructed to enclose the cabin, the barn, the corral, and a. small
garden plot adjacent to the cabin. The expenditures for these improvements were relatively small. The Forest Service records show
5.06'for materials and $570.73 for
construction expenditures of
oy, oratotal of $735.79,plus $56.62
the time of Forest-Service
for additional maintenance costs during the years 1915-1918. These
structures were used by Forest-Service employees from time to -time
prior to 1931,but the record is bare as to any official use after 1931.
'Photographs made in 1930 show, that the cabin was Still in a condition suitable for human occupancy, and that the fence was in good
repair. Photographs made in 1944 show only the barn, with its roof
caved in, and a feed rack. Both were in a state of complete disrepair
a6 of that time. An affidavit by the Acting Forest Supervisor dated
lIay 17, 1948, states: Teri
inore years ago the cabin and fences
were destroyed and have not been rebuilt. At the present time, as
well as at the beginning of this-case, the only remaining improvements
'on the administrative site are the old barn and the corral."
None of the improvements constructed by the Forest Service on
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the. site was inside the limits of the mining claims upon which the
present application for n4era patent is based.
For many years after 1909, numerous individuals prospected 'for
minerals on the unimproved portion of the land proposed for the
Secesh Administrati4 Site and on- sfrrotndihgilands, without objection upon the part of the Forest Service. However, signs indicating Government use were posted'
the Foest Servicq Ion the
buildings and at points where th bdfidry of the proposed site was
crossed by a road and a trait During someof 'the. time between 1909
and 1930,the b6fld&%of
t 1e nq
pioposea site was also posted
wth
~~~~~~n,ary.q.
,p opose sit was
,
-t
, :RX:ri
i signs
stating that the area as losed to sheep grazing.
Most of the area of the proposed site' is meadowland, which' was
used to pasture the horses of Forest-Service employees when they
stayed'in the area, a use not distinguishable from the&paturing of
livestock on other meadowland i the forest.
Thef jnly'. pertinent issue to be'dispot'd`o-6f in this proceeding is
whether, when these mining claims were allgedly located,- there had
been an effective withdraw al from mining location of the land covered
by the claims.
In connection with-this' point, it should be noted that the act. of
June 4, 1897,which provides for the protection, and 'control of forest
reservations, states that "it is not the purpose or intent of these provisions, or of the Act providing for such reservations, to authorize
the in6lusion therein of lands more, valpable for the, mineral therein,
,or for agricultural purposes, than 'for 'forest purposes" (30 Stat. 35;
16 U. S.. C., 1946 ed., sec. 475) that nothing in the act shall "prohibit

any person from entering upon such forest reservations for all proper
and lawful purposes, including that of prospecting, locating, and
developing 'the mineral resources' thereof"5' (30 Stat.' 36; 16 U. S.' .,
1946 ed., sec. 478) ; and that "any, mineral lands in any fotest reser-

vatioi e

* * subjtct to-entr yunder the existing miminglaws of
the United States 'and the rules and regulations applyihl thereto,
shall continue to be subject to such'location and entry" 0(30Stat. 36
16 U. S C 194682.
4.,
'See 3Op. Atty. Gen. i92, 193 (935).
Hence, althofgli lands reserved 'for national forests are withheld
under the national forest legislation from: most forms of appropriatiofi by private persons, such lands are specifically kept open to
mining location to the same extent as the public lands generally.
There is no statute expressly authorizing the Secretary of Agriculture
to withdraw unimproved nalforest
lands from mining location.
ed to exercise
Moreoyer, he cannot be regarodedas jimplielyau
the power of the President to withdraw such lands from mining

location.(cf. Wiloo4

y.

JTackfbi4l 1n3Pet. 498, 501-502, 513 (1839)),

since it is the Secretary of the Interior, rather than theSecretary of
Agriculture, who is' authorized to administer the laws relating to
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-prospecting, locating, appropriating, entering" national forest lands.
In addition, neither the Secretary of Agriculture nor any other official
4of the Department of Agriculture on behalf of the Secretary promul-gated any document-which purported expressly to withdraw from
nining location the area proposed for the Secesh Administrative Site
in the report dated S'eptber 24, 199.
'
At most, it might be concluded that the construction and use by the
-Forest Service of the cabin, barn, and other structures on a portion
of the area of the proposed administrative site, o firmly appropriated
-thatparticular portion of the land to Government use as to preclude
any mining location on the land occupied by those structures. How*ever,it is clear that such construction and use of those'facilities 'did
-not effect an appropriation to public use of all 92 acres within the
-proposed administrative site, so-ast1o-w.ithdraw;the whole area from
~mining
locatiod. In this conection; it has beet pt'eviously noted
-that none of the improyements constructed
the Forest Service on
-the site was within the limits of the mining- claims upon which the
present application for mineral patent is based. It appears that the
land involved in these claims was unfenced and unimproved, was open
-to frequent prospecting for minerals without objection, was not plainly
delineate'dso as to bar all use thereof by others without (Government
authority was marked only, by buried or'unobtrusive rocks and signs
inadequate to: effet a withdrawal of unimproved' lad from mining
by

flocation, and fwas not exclusively and'cofitinuously

occupied by'Gov-1

'ernment structures or personnel,' Consequently, this unimproved
land was not withdrawnh from mining location by virtu& of any use
'by the Forest Service as part of the See§hAdinietrative
Site.,
f.
Northern Pacific y. 'oC. v. 'issuv'e;:246
U.S. 283,-288 290(1918);
Scott

v. Carew 196

.

iU10
(i190'1}).

See, also, United States

v.

'Tedford, Civil No. 891, United States District, Court for the' District
of New Mexico (November 5, i945 ; unTeported), in which it was held

'that the establishment by the'Forest Srvice of an administrative site
in the( Cibola' National Forest "did ot 'preclude'mining l6cafions on
That site.

The protest of te Forest Service against the issuance of a mineral
-patent was properly reje'cted, insofar as it was based on the purported
establishment of the Secesh Adiministrative Site;
_
'
Therefore, pursuant to the authority delegated to me by the Secre'

tary of the Interior

(sec. 23, Order No. 2509; 14 F. R. '307), the deci-

sion of the Director of the Bureau of Land Management is affirmed.s
E___
f

5

t::Gl

-MSL

i- WHITE,

Solicitor.

'-The, Director of the Bureau of Land Management has not yet considered the merits
of the application, for mineral patent submitted by R. ...- grocker.et al. Consequently,
this decision does not relate to the question whether the applicants have discovered valuable
mineral deposits on the land applied for and are otherwise entitled to a mineral patent
under the mining laws.
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EARL C. PRESLEY, DAVID ESPLIN ET AL., INTERVENERS
A-24377

DecidedFebruary

18, 1949

Grazing Permits-BaseProperty-Water-Cancellationi
Administrative officers of the Department can review, reeonsider, and vacate
a prior decision with respect to the public land, so long as; the land remains

under the jurisdiction of the Pepartment,, upon discovery that the prior
decision was erroneous.
A grazing permit based upon a showing which was accepted at the time as
sufficient to satisfy the requirements of the. Federal Range Code, and upon
which grazing privileges have been granted over a period of years, will not
be canceled unless there is convincing evidence, that the base property upon
which such privileges were predicated was not qualified and that the
action in granting the permit was clearly erroneous.
It is proper to cancel a 10-year grazing permit upon discovery that the permit
was issued on the erroneous assumption that the waters controlled by the
permittee were full-time waters, it being established that the permittee has
.
no valid claim to other waters that qualify as full-time or prior waters.
APPEAL

ROM THE GRAZING SERVICE'

The, district grazier informed Earl C. Presley that his 10-year
grazing

permit, dated May 28, 1941, for 50 goats and 8 horses, 61

percent on Federal range in Mr. Presley's individual allotment, was
held for cancellation because "you have not provided full-time water,
which in your case is year-round, nor have you made a substantial use
of your base property in connection with your livestock operation
laim to adequate water
'I' * 8." Mr. Presley responded with a
rights in Clay Hole Wash, Black Pockets, the Pointer Pond,; and the
Carroll Pondd as well as two ponds on his own homestead.

The dis-

trict grazier subsequently held that Mr. Presley's base property, which
was water, was not yearlong and that Mr. Presley had not shown
ownership or legal control of the base properties which he claimed,
other than the two ponds on his own property.
Mr. Presley appealed, and the-matter was..brought on for hearing
before an examiner of the Grazing Service. The issue at the hearing
was whether Mr. Presley has ownership or control of full-time water
to serve as a base for his 10-year permit .and adequate to service his,
individual allotment, as increased by a range-line agreement of November 6, 1942. It was stipulated, among other things, that the two
ponds on the Presley homestead are not year-round, dependable
sources of water.
The examiner found as a matter of fact that Mr. Presley has no
right to the use of the Carroll Pond or the Pointer Pond; that Mr..
Presley does not hold a certificate from the'State of Arizona covering
' Effectve July 16, 1946, the Grazing Servieand the General Land Officewere aboliehed
the Bureauof Land Management by, section 403,.
and their functions were-ttansferEdto
Reorganization Plan No. 3 of' 1946 (11 F. R. 78751,7876; 7776).

DAVID ESPLIN

EARL C. PRESLEY
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Black Pockets or the water in Clay Hole Wash; and that his random
use of these- asserted water facilities is not such as to establish any
recognizable claim to the use or control of these facilities. The examiner also foLnd as a matter of fact that the two ponds on the
Presley homestead were presumed by the Grazing Service on May 28,
1941, when te

permit was issued, and again on November 6, 1942,

when the individual allotment of Mr. Presley was increased through a
range-line agreement, to provide adequate water for the stock allowed
on the Federal range under that permit and agreement, but that such
is not the case. He found that it has been necessary year after year
for Mr. Presley to obtain supplemental water supplies from the
Carroll Pond and other sources of water in the vicinity of the homestead to care for his livestock.
- The examiner concluded that Mr. Presley's permit had been improperly issued, and that 'at all' times since May 28, 194-1,Mr. Presley's waters have failed to meet the qualifications of full-time water
2 The permit was
under section 2 (k) of the Federal Range Code.
held for cancellation.'
Mr.'Presley appealed to the head-of the Department.. He contends
on appeal that he and others developed water at Clay Hole Wash and
Black Pockets during the priority period, and that they have used
these waters every year since that time.i
A careful examination of the entire record reveals nothing which
would warrant a reversal of the decision of the examiner.
The area covered by the Presley permit is range which has been
classified as suitable for year-round use,; and the only base property
recognized in that area is full-time water.
Full-time water is defined in section 2 (k) of the Federal Range

Codeas-* * * water which is suitable for consumption by livestock and available,
accessible; and.adequate for a certain number of livestock during those months
in the year for which the range: is classified as suitable for use. Such water
may be from one source or may be the aggregate amount available from -several
sources.

Priorwater is defined in section 2 (1) of the Federal Range Code 3

as-

-

* * * water which, during all or a substantial part of the five-year period
immediately preceding June 28, 1934 (hereinafter referred to as the "priority
period"), was used to service certain public range within the service area of the
water for a livestock operation that was established, permanent, and continuing,
and which, during the period of such use, normally involved the grazing of
This section was then incorporated in the Code of Federal Regulations as 43 CFR
Later, Part 501 of Title 43,. Code of Federal Regulations, was
redeslgffated asl'Parti61 (11 F. R. 14496; '
See footnote 2.
CFR, Cum. Supp., 501.2 ().
343
2

Cum. Supp., 501.2 (k).
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livestock on the same areas of public-land for a certain period or periods of each

year.

** *.

i

-

In Arizona Grazing District No. 1, licenses and permits are issued
in the following manner and order:,
(1) To qualified applicants who own 'or control full-time prior water, to the .extent of the priority, of such .ater; (2) to -qualifie&applicants owning or controlling full-time water; and (3) to other applicants for the number of livestock-for which'range'is available and
which can be properly grazed without detriment to the operations on
the range of applicants owning or controlling base properties in classes
,(I) and (2).4
It is clear from the record that the:water which may have been obtained during the priority period at Clay Hole Wash and at Black
Pockets by Mr. Presley and his associates would not have serviced;an
established, permanent,' and continuing livestock operation. Therefore, these waters cannot be considered as prior waters within the
meaning of'section 2 () of thei Federal;Range Code.
Mr.' Presley has established his:claim only as. to the two ponds
located on his own land. As these ponds are admittedly not fulltime waters within the meaning of section 2 :(k) of the Federal Range
Code, they will not support his grazing permit. In the absence of a
showing iof ownership or control of 'other waters which neet the requirements of that section or of section 2 (1). of the Code; it follows
that his permit must be.canceled.e
The error of the Grazing Service in issuing the 'permit in. the first
instance; while regrettable, cannot estop the Department from taking corrective action. Kern 'Oil: Co. -v. Clarke, 31 L. D. 288, 302
(1902). It is well established that administrative officers of-the Department can, .within their respective areas of. authority, review, reconsider, and vacate a prior decision with respect to the public.land; so
long as the land remains under the jurisdiction of the Department,
upon discovery that theprior decision was erroneous. State- of Cali-

fornia, Standard OiltCompany of 'California, Transferees,51 L. .D.
141, 144 (1925) ; Art L. Hurry, A-24259, April 15, 1946 (unreported).

In fact, section 9 (d) of the Federal Range Code 5 provides for the
cancellation of permits improperly issued.
A grazing permit, based upon a showing which was accepted at
the time as sufficient to satisfy the requirements of the Federal Range
Code, and upon which grazing privileges have 'been granted' over a
period of years, will not be canceled unless there is convincing evidence
that the. base .property upon which such prileges were: predicated
was not qualified and that the action in granting the permit was clearly
1'43 CR, 'Cum.Supp., 501.6 (b).
543 CFR, Cum. Supp., 501.9 (d).

See footnote 2.
See footnote 2.

-
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erroneous. JoianD. Assuras, Martin T. Xagnus o et -al., Interveners, A-24268, May 24,. 1946 (unreported). In the present case,
however, it is clear that Mri Presley's baseiproperty. (the trwo-ponds
on his. libmestead) is not qualifed and-that the action of the Grazing
Service in issuing .a permit based on that property was erroneous.
Therefore, pursuantto the authority delegated to me by the Secretary of the Interior (sec. 23, Order No. 2509 14 F. R. 307),-the deeiWHITE,
sion of the examiner is affirmed. X'
WwiTEj
MA6Zni-G.
;E
b
f|
:
0
.
0 f; -: :

soliwitor.
WALTER W. STOLL

A-24487

-

Decided Februa yS 4,1949

-.
Coal Lands.
Coal Leases-Alaska
The issuance of leases on the unreserved coal lands and coal' deposits in
' Alaska is within the discretion of the Secretary of the Interior.
In the'absence of such a showing of aneed for coking and blacksmithing coal
as would justify the expenditures incident to the opening and equipping of
a new mine in Alaska, it was proper to reject an application for a coal

lease.:

APPEAL FROM THE GENERAL LAND OFTICEgI

The Commissioner of the General Land Office rejected the application of Walter W. Stoll to lease certain coalland in Alaska pursuant
to section 3 of the act of October 20, 1914, as amended (48 U. S. C.,
1946 ed., see. 4-34-) The rejection was based on a report, of the Geo-

logical Survey which stated, among other things, that the land contains coal deposits suitable for coking and'blacksmithing; that there
was a critical shortage of mine-labor in Alaska; and thatthe'need for
coal had decreased to the point where the supply exceededthe demand.
The report indicated that the Geological Survey- favored the withholding of the land from leasing until such time as the demand for
coking coal for civilian or military use should becormeevidei't.
On appeal, Mr. Stoll contends that since the-land-for which he applied is unreserved coal land, it cannot be withheld from leasing upon
2
the mere- recommendation of the Geological Survey. Mr. Stoll also
disputes the statements in the report relating to the shortage of mine
labor and the lack of a market for coking and blacksmithing-coal.
:Effective July 16, 1946, the General Land Office and the Grazing Service were abolished
and their functions were transferred to the Bureau of Land Management by section 408,
.
Reorganization Plan No. 3 of 1946 (11 F. R. 7875, 7876; 7776).
SMr. Stoll's application is for the EY2 SWY and the WVSEY4 sec. 31, T. 20 N.,
R. 6 B., S. M., Alaska. He refers to thisland as.Leasing-Unit No. 14 -As a matter of fact,
the land-for.which-application is 'made is not-Leasing-Unit No.:14 but is unreserved land adjacent thereto. Leasing Unit No. 14 has been reserved from leasing under section 2 of the
act of October 20, 1914 (48 U. S. C., 1946 ed., sec. 433).
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After the receipt of Mr. Stoll's appeal, a further report was obtained
from the Geological Survey respecting the conditions affecting the
production and marketing of coking and blacksmithing coal in Alaska
and the feasibility of leasing the land involved in this proceeding.
The substance of that report was made available to Mr. Stoll, and he
was liven an opportunity to make a further showing in support of
his application. In response, Mr. Stoll submitted additional data in
an attempt to justify the issuance of the lease to him on the basis of
current and future needs for coking and blacksmithing coal.
Consideration must first be given to the legal question raised by Mr.
Stoll as to the authority of the Department to withhold the land from
leasing.
Section 3 of the act of October 20, 1914, as amended, provides:
That the unreserved coal lands and coal deposits shall be divided by the Secretary of the Interior into leasing blocks or tracts of forty acres each, or multiples thereof, and in such form as in the opinion of the Secretary will permit
the most economical mining of the coal in such blocks, but in no.case exceeding
two thousand five hundred and sixty acres in any one leasing block or tract; and
thereafter, the Secretary shall offer such blocks or tracts and the coal, lignite,
and associated minerals therein for leasing, and may award leases thereof
through advertisement, competitive bidding, or such. other methods as he may
by general regulations adopt * *

Although the Secretary is directed, in mandatory language, to
divide the unreserved coal lands and coal deposits into leasing blocks
and to offer those blocks for leasing, his authority to award leases is
couched in permissive language, i. e., the Secretary "ay award leases
thereof." [Italics supplied.]
That the Congress designedly left to the discretion of the Secretary
the question whether to lease or not to lease is evident from the legislative history of the section. This particular section of the act took
various forms dring its passage through the Congress. As introduced, section 3 of H. R. 14233, 63d Cong., 2d sess., stated that-

**

* * * the Secretary of the Interior shall, from time to time upon the request
of any qualified applicant or on his own motion, offer such lands or deposits
of coal for leasing, and * * * shall award leases thereof * * *

As passed by the House of Representatives, the section declared that*

*

-

of

*; * the Secretary of the Interior shall, in his discretion, from time to time
* offer such: lands or deposits of coal for leasing, and award leases there-

As passed by the Senate, the section provided that* * . the.Secretary shall. offer such blocks or tracts
and shall award leases thereof * *
*

:

* * * for leasing,

However, the entire bill wasrewritten in conference, and section 3 was
enacted as rewritten in conference. In' explanation-of the change
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made in the versions of the section passed by the House of Representatives and by the Senate, the conference committee said:
'In section 3, page 14, line 13, the word "shall" was changed to "may," so
that instead of making it mandatory on the Secretary to award leases to those
who should not have them, it was-left to his discretion, in order that the public
interest might be subserved and no ill-advised leases made.3

It is apparent, therefore, -that 'the unreserved coal land involved in
this proceeding may be withheld from leasing if it appears that the
leasing of the land would not be in the public interest. Cf. United
States ex rel. Roughton v. Icees, 101 F. (2d) 248 (1938); Dun v.
Ickes, 115 F. (2d) 36 (1940), cert. denied 311 U. S. 698; United States
eaprel. Jordan v. Ikes, 143 F. (2d) 152 (1944), cert. denied 320 U. S.
801.
t
i

Having determined that the issuance of a lease is discretionary, the
next question is whether the circumstances surrounding this particular case justified the' action of the Commissioner in denying Mr. Stoll's
application.
The land in question was formerly held by one Ross Reckey under
prospecting permits, Anchorage 06024,06912, and 07864. In connection with these permits, Mr. Heckey had a right-of-way through reserved land adjacent to the land held under permit and the use of a
portion thereof for a camp site. ;The portal of the Hleckey mine was
located on the reserved land. *At the time of the Heckey mining
operations, Mr. Heckey was able to deliver his coal to-the Chickaloon
branch of the Alaska Railroad at a point close to the mine opening.
The railroad has now been replaced by a highway, and it would be
necessary for Mr. Stoll to provide trucking facilities for delivery
lof the coal..to the present railway yards at Sutton or Palmer, approximately 17 and 30 miles distant, in addition to making a new mine
opening.
Mr. Stoll contends that there is a need in the Territory of Alaska
for the particular kind of coal which this land will furnish; that a
considerable amount of such coal is imported into the Territory annually, for which the residents pay inordinately high prices; that
ample mine labor is available; and that there is a vast market for
metallurgical coke in the Pacific Northwest which might be supplied
with the coal from this land.
Against these contentions are the reports of the Geological Survey,
which show that, although Mr. Stoll has cited particular instances
to refute the findings'of the .Geo'logicalSurvey as to the annual'coYsumption of such coal in Alaska and as to the average price paid for
H. Rept. No. 1178, p.
15,

63d ong., 2d sess. (1914).
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such coal, the shipments and sales which he has reported reflect abnorinal c6nditibns whichi prevailed in Alaska in 1946, during a period
of extensive military construction, and that 'the instances which he
reports would not be repeated innormal times In addition, the Geological Survey, points to the fadt that5salthough there is "a substantial
market for metallurgical coke in the Pacific Northwest, Mr. Stoll
has presented notiiiing to sho

1ould
suc'tessfully.
'

atbhe

compete

in that market with coal from the: highly mechanized mines in the
Westeri States.
From a review of the'entire record, I c6c'lude that it fails to show
such a need for coking and' blacksmithing coal in Alaska, or suchl a
probability of' coal from this land being- able to compete sudcessfully
in the niarket of the Pacific Northwest as would justify' the opening
of a new mine. The decision of the Commissioner, accordingly, was
correct and should be affirmed. However, it is possible that the situation may have changed substantially since the compilation of the
record in this proceeding was completed. If so, there would be no
objection to the-suknissidn of an'ew' applicationfor a lease covering
the land involved in this 'proceeding.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior -(ec. 23, Order No. 2509; 14-F. 13. 307), the
decision of the Commissioner of'the' General Land Officeis, affirmed,
but the affirmanCeis without prejudice to the right of Mr. Stoll to file
a new application for the same land, if he so desires, and if he believes
that the situation'hhs-'hange'd substantially since the time of the
most recent submission'of data regarding this matter.
MASTIN' G. WHITE,'

Solicitor.
THOXAS

A-24233

OEN WESTBROOKX

Decided February 28, 1.949

Homestead Entry-Economic
Legal Subdivision.

Sufficiency-of Entry-Entry

for Less Than-a

A homestead entry is properly rejected for land- in the floodway of a river
which is not suitable for crop production because of annual floods on the
land.
A homestead entry can properly be allowed for a tract of land which, considered by itself, is not a self-sufflcient economic unit but which,''when its
use in conjunction with other available lands-is considered, does constitute

a'self-sufficient
unit."
:,.'
r

'

A homestead entry will not be permitted for less than a legal subdivision, but
in special circumstances, where the public interest i's not rejudiced, a seg'regti-ve-survey 'of an area'less than alegal subdivision will be directed in
order to permit the entry to be made.
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APPEAL FRO

TE

GENERAL LAND OFFICE

Thomas Owen Westbrook wrote the General Land Officeon March
27, 1940, that he wished to make a homestead entry on certain land
and' requested.-application blas.
:The forns-'wereiseint to;:him- on
lDecember:15, 1941,and-he returnedlthem; completed, on.Ja nuary26,
1942. On November 4, 1944, the Assistant Commissioner of the: Gen-

,eral Land Officerejected-the application for the reason, that most of
the land applied for (lotsg8,'9, 10, sec 19, and lot 1, sec. '30, T. 16 N.;

R. 7 E., 5th P. M., Arkansas) is.withinthefloodway of th6 St. Francis
River, lying east of th6'west"kleV6eof the river, and is unsuitable for
crop production because of annual inundation of the land by floods.
The Assistant Commissioner observed that approximately 20 acres
of the land applied for lies west- of the levee and is~suitable for crops,
but that this acreage is too-small for a self sustaining farm.unit.
Because Mr. Westbrook had entered'cthe.military service, an appeal
was filed by his attorney,': At te-:latter's request; action on the appeal
was suspended until Mr. Westbrook's discharge from the military
service and from hospitalization for injuries sustained in the service,

which
lft himseriously
disabled.
.. -

.

-.

: On appeal, it is asserted t'hat 'r.
tbrook went on the land in
July 1940; that he built a two-room house-on the 20-acre tract west of
the levee; that he cleared and cultivated 1:4-are- of tatftract, gtowing
corn and cotton on it -and that 'he cut the -underbrush from the land
lying in the floodway, using that' laid' for 'grazing piutposes. It is
also stated tliat Mr. 'Westbrook was in partnership with his father,
who owned the land adjoiniing'tI'2-acre tra'ct;,'a dihiat they'operated
a successful ivestock business, which dep'ended upoi use of the land

in the floodway for summer pasturage.' It is'd'admittedthat the floodway land is not suitable for crop production but it is contended that
the floodway land' can be used -in conjunction 'with 'the 20-acre tract
to comprise an ideal stockrai's'
unit, assficient cornfffoi feedcan
be raised" 'the 2O-acr-etract.

In view of 'the -admitted'fact'that the 'land ir 'the flodway is not
suitable for the production of agricultural crops, the. Asistant Commissioner was correct in rejecting the application as to that land.
Other applications for homestead'entries in Itlte floodway of -the St.
Francis0River have been unif6rn'lyiireje6ted. 'Joh7nPinkmy IColbert,
A-24229, February 27, 1946; E'verett Harvey Elder, A-24111,March
.4,1946 both unreported).
.
-*As for the 20 acres westlof the leee; it seems' undisputed that the
la'nda is suita6ble'.for .Dcropgproduction.. '"Ti " on, pOn at issue is
1 Effective July 16, 1946, the Grazing Service and the General Land Office were abolished
and their functions were transferred to the Bureau of Land Management by section 403,
Reorganization Plan No. 3 of 1946 (11 P. R. 7875, 7876: 7776).
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-whetherthe tract is a self-sustaining unit. Considered by itself, the
tract may not be a self-sufficient unit. However, the facts in this case
used by ir.M estindicate that the 20-acre tract has-been successu
floodway land
the
and
land
father's
his
with
conjunction
in
brook
to furnish him: an adequate livelihoods. It is not improper to- couple
the floodway land with the 20-acre tract in determining the:eeonomic
sufficiencyof the latter, because an entryman on the tract would acquire a preference right to a grazing lease on the adjoining:floodway
lan-d (43 U. S. C., 1946 ed.,isec. 315m.).. Moreover,: there is no require-

ment in the homestead law that an entry must be entirely self-sufficient,
although the economic sufficiencyof a tract is a important element
to consider in determining whether land should be classified as suitable for homestead entry.
The public interest requires that the floodway land remain indefinitely in Federal ownership for flood-control purposes. The small
acreage west of the levee, however, is not needed for that purpose or
for any other public purpose. If there is any reasonable prospect that,
the land can be successfully homesteaded., there seems to-be no ade-

quate justification for refusing an entry on the land. Particularly is.
that true in this case,where the applicant has been seriously disabled
as the restlt of his war service aijldis anxious to-resume an economic.
pursuit which proved, to be succesaful in the past. It is the recognized policy of the Government to assist. and encourage veterans in re,establishing themselves in civilian life, and every reasonable effort
should be made to foster that policy.
The Assistant Commissioner-of the General Land Officerecognized
the propriety of disposing of the land west of the levee and suggested
that a public-sale application or an additional farm-entry application should be filed for the land. Mr. Westbrook camot make an
additional farm-entry because- he does not own the adjoinilg land
(43 U. S. C., 1946-ed., sec.'161). He 6bjects to the public-sale procedure on the ground of its possible high cost to him. In view of the
fact that the highest use of the tract seems to be for the production
of agricultural crops, it appears that disposal to Mr. Westbrook under
the homestead laws should be allowed in the, circumstances of this.
case.

Mr. Westbrook's entry, of course, caimot be allowed for -the 20 acres.
at this time becausethe land consists of only part of a.legal subdivision,.
and entry cannot be made for less than a minimum legal subdivision.
2The wori: performed by the appellant on the land in 1940 is not considered as establishing any equities in his favor. Te land had been withdrawn from entry under thegeneral withdrawal order of February 5, 1935. (Executive Order No. 6964), and was not
subject to occupation. The appellant, therefore, was occupying the land without authority
of law when he cleared and cultivated it and built a cabin on it.

EL MIRADOR4 HOTEL
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(40-acre tract) or a fractional lot. In special circumstances, however, a segregative

survey will be ordered where 4adherence to the

general rule would not serye any public interest. Luckey v. Huseman,
56 I. D. 31 (1936) ; State of Arizona, 53 I.D. 149 (1930).; Rub ert Ray
Spence. 60 I. D. 198 (1948). Such circumstances exist in this case.
-In cQnjunction with his homestead entry, Mr. Westbrook will be
afforded the opportunity to apply for a grazing'lease on the land in
the floodway.

*Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the decision of 'the Assistant Cominissioner is affirmed insofar as it
relates to the land in the floodway,,but is reversed insofar as it relates
to the land west of the levee, and the case is remanded to the Bureau
of. Land Management with instructions to allow the entry as to the
land west of the levee after a segregative survey of the land shall have
been made.
MASTIN G. WHITE,

Solicitor.
EL MIRADOR

HOTEL COMPANY

Decided March1,1949

A-25287

Gerard Scrip-Acquired Land-Status of Reconveyed Public Land.
The' term "public lands" generally does not include lands acquired by the
United States from private ownership.
Public land which has been properly patented and has passed into private
ownership does not regain its status as public land upon being acquired
subsequently by the United States through purchase or condemnation.
Gerard scrip cannot be located on land acquired by the United States from
piivate ownership, because such land does not constitute public land within

'the meanfig,'of the scrip act.....
APiEA-L -ROM

THE BUREAU OF' LAND MANAGEMENT

The El Mirador Hotel Company filed a Gerard scrip application
for four tracts of land in the city of Palm Springs, California.
The acting manager of the district land office rejected the application on the ground that the land had been patented and that there was
no record of- a reconveyance to the United States. The Director
of; the Bureau of Land Management affirmed this action. The applicant appealed to the head of the Department.
On April-22, 1948,I issued an interim order allowing the applicant
30 days in which to submit evidence in support of its application
and appeal and to show cause why its application should not be rejected for noncompliance with 43 CFR 296.4.
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The appellant has submitted a supplementary showing, which ineludes a copyof the decree entered as of June 22, 1942,on declaration
of taking No. 2271-H in the District Court of the United -States for
the Southern District of California,: Central Division, whereby the
United States acquired title to these tracts of land for military purposes. This evidence and: a supplementary investigation establish
that the United States was the owner of the land - when the scrip
application was file& on June 5, 1947, and. is still the owner of the
land.
However, under the Gerard Scrip Act (10- Stat. 849), the, scrip
can only be used in applying for "public lands." The term "public
lands" enerally does not include lands acquired by the United States
from private ownership. See, for example,.-40 Op. Atty. Gen. 9
(January

3, 1941).

To hold that acquired lands are "public lands" would lead to absurd consequences. A tract of private land is usually purchased by
-the Federal Government for a particular purpose. If it became
"public land"'upon acquisition by the Government, it would immediately be subject to entry, selection, location, and other disposition
under the public-land laws, despite the fact that it was acquired for
a specific governmental purpose. A construction of the law permitting such a fantastic fe'iilt vouldobvibus ybe untenable.
The appellant claims that the acquired land in this case is "public
land" because it was public land before it passed into private owner7
ship. Northef- 'Paiczfia-Rtil'day Co. v. 'McComasi 250 U. S. 387
(1919), upon which the appellant relies, does' not support its cont'n 7
tion. In that case, patents were erroneously issued to a railroad for
place lands to which a laim had previously attached` The railroadgrant act specifically granted to the company only place lands which
were free from claims. 'In recognition of the error, the railroad
reconveyed theland toothe United States.; -The-Supreme Court stated
that this operated to restore the land to its prior status as public
land. The Court stressed the fact, however, that the atents' had
passed only t' naked legal title to the land and that the United
States in equity remained the- true owner and was entitled to a
reconveyance.

The land for which the appellant has applied occupies an eiitirely
dlifferent status. 'It was not erroneously patented'; the hill egal
and equitable title -passed to the patentees; and the United States at
no time was entitled to a reconveyance. The original tatfus of the
land as public land furnishes no -logicalbasis for distinguishing it
from other land which has been' acquired by-the United States from
private ownership;
i

299]

-301

WILLIAMS

0.

March 4, 1949

Consequently, it must be concluded that the land in question is not
land" within the meaning of the Gerard Scrip Act.
Therefore, pursuant to the authority delegated to me y the Secre-ary of- the Interior (see. 23, Order No. 2509; 14 F. R. 301)' the
decision of the Director of the Bureau of and Management is

apublic

affirmed.
MASTIN

G. Wrvti

Solicitor.
0. R. WILLIAMS

A-25442

Decided March 4 1949

Resurveys-Reestablishment
of Township Corner.
The Federal Government lacks power to affect, by means of a second survey,
the property rights acquired by private persons under an official survey.
Where .the reestablishment of a township corner on a second survey is supported by substantial evidence, a protest accompanied by affidavits of conflicting evidence does not necessarily warrant a further survey or investigation of the township corner.
APPEAL.FROM

THE BUREAU OF LAND MANAGEMENT

In 1941 and 1942,Assistant Cadastral Engineer Walsh of the General Land' Office made a dependent resurvey of T. 20 S., R. 6 E.,
Huntsville Meridian, Alabama, at the request of the United States
Forest Service. Shortly after the field work was completed, 0. R.
Williams filed a protest against'the resurvey insofar as it reestablished
the southeast corner of the township. Mr. Williams urges that the
true corner is marked by a large white rock, which is 51 feet west and
12 feet south of the corner as reestablished by Mr. Walsh's resurvey.
The south and east boundaries of the township were surveyed in
1832'by Deputy Surveyor LeRoy May, and the plat of survey was
approved on February 26, 1834.

'In making his resurvey, Mr. Walsh did not find the, wooden stake
with which Mr. May had marked the southeast corner. Mr. Walsh's
field notes indicate that he reestablished the southeast corner of the
township on the basis of secondary evidence, as follows: Bennett M.
Horn, county surveyor of Talladega County, Alabama, and until recently also county surveyor of Clay County, Alabama, pointed out
the southeast corner to Mr. Walsh. Mr. Horn said that he was familiar
with the corner because he had reestablished it in 1918from the stump
hole of the original northwest bearin tree, a chinquapin.Mr. Horn
stated to Mr.' ash thatthe stump hole had been identified for him at
I EffectiveJuly 16, 1946, the General Land Office and the Grazing Service were abolished
and their functions were transferred to the Bureau of Land Managefnent by. section 403,
Aeorganization Plan No. 3 of 1946 (11 E.R. 7875, 7876; 7776).

!94895--54
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that time by nearby. residents, who knew with certainty the location of
this particular tree. In addition, Anse Williams, who for many years
had operated a blacksmith shop, nearby, informed Mr. Walsh regarding the location of the northeast bearing tree, an oak, and the nort>;
west bearing tree, which he said he remembered very well. Mr. Walsh
then located the southeast corner from these two positions, and found
that it checked very closely with the corner as located by Mr. Horn.
The point thus determined was 92 links S. 06 14' W. of a large red oak
tree with old blazes, apparently marked to determine the line between
sec. 36, T. 20 S., R. 6 E., and sec. 31, T. 20 S., R. 7 E. That corner was

found by Mr. Walsh to be 150 links (the record distance in Mr. May's
survey) south of a branch, or creek, whose course is southwest and
which had been noted in the May survey.. To verify the position of
the southeast corner of the township, Walsh then went eastward and
found, at a distance of 40.06chains and at a bearing of S. 89026' E., the
local quarter-section, corner for sec. 31, T. 20 S., R. 7 E., and sec. 6,T.
2185.,.R. 7 E. The record distance of this quarter-section corner noted
in the May survey was 40.00 chains.
On the basis of the evidence outlined above, corroborated by the
close and regular relationship, of the courses and. distances from the
bearing trees, the branch, and the eastward local quarter-section corner,
Mr. Walsh concluded that he had found the poit for the original
southeast corner established by Mr. May, and he thereupon marked the
corner with a standard Government corner post.
Upon O.;R. Williams' insistence that the southeast corner, as thus
reestablished was erroneous Mr. Walsh returned to the land twice for
further investigations. In his supplemental reports, he concluded that
his corner was aproper reestablishment of the May corner.
The Dfrector of the Bureau of Land Management accepted the resurvey'on May' 14, 1947, and, by a decision dated December 8, 1947, dis-

missed 0. R. Williams' protest.,
0. R. Williams has filed an appeal, accompanied' by a number of
affidavits of local residents, including Anse Williams. In substance,
they state:-that-the large stone lying on the surface of the ground 51
feet west and 12 feet south of the Walsh corner has always been recognized as the proper southeast corner.
There is a sharp conflict between the evidence relied upon by Mr.
Walsh and the data in the affidavits submitted by 0. R. Williams. In
some respects, this conflict is irreconcilable. If it appeared that the
'Walsh resurvey would have a material effect upon the ownership of
the land near the southeast corner, this Department probably would
order a hew investigation of the matter, despite the additional expense
,involved.
The fact is, however, that the Walsh resurvey will have no effect
upon-the private ownership of land near this corner. All the land in
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section 36 was patented long ago,.and all of it is still privately owned,
except the NW1/74S
WI/4 , which as repurchased by the United States
for the Foriest Service. The Walsh resurvey cannot establish the
boundaries or survey lines of the privately owned land in the vicinity
.of the corner. The Federal Government is without power to affect,
by means of a second survey, the property rights acquired by private
persons under an officialsurvey.' Indeed, the Secretary of the Interior,,
who administers the public-land laws•of the United ,States, has nojurisdiction over land for which a patent has issued.3 Any conflictsThat may develop among private landowners over the true location of
the southeast corner of. the township can be resolved by the Alabama
courts.
Insofar as the Government's land is concerned, the adoption of the
southeast corner fixed by Mr. Walsh, instead of the point urged by
0. R. Williams, involves an area of about 2 1/0 of an acre. The land
has only nominal value. None of it is claimed by 0. R. Williams or
by any of the affiantswho support his protest.
In the light of these considerations, and as the Walsh corner can be
reasonably substantiated on the basis of the evidence in the record, I
conclude that 0.
Wiilams' protest does not. warrant another in
vestigation of the southeast corner of the township.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 23, Order 2509; 14 F. R. 307), the decision
of the Director of the Bureau of Land Management dismissing 0. R.
Williams'.protest is affirmed.
MASTING. WiTE,
Soliiztor.
FEDERAL ACQUISITION

StateConse-Transfer

OF LAND IN CALIFORNIA

of Jurisdiction.X

The power of the United States to acquire land within a State for use in connection with the performance of its functions cannot be denied or hampered
by State law.
Although the consent of a State is not essential to the; acquisition of title to
land within the State by the United States, such eonsent is necessary for
the acquisition by the Federal Government of jurisdiction over the land.
2 Act of March 3, 1909 (35 Stat. 845; 43 U. S. C., 1946ed., se. 772)
Lindsey V. Hawes,
2 Black (67 U. 5.) 554 (1862); Gleason.v. White, 199 U. S. 54 (1905):; Gaam v. Lessee
of Elam-Phillips, 20 How. (61 U. S.) 372 (1857), overruling Brown's Lessee v. Clements,
8 Howv.(4-fU. 5.) 650(1845)
Crgin. v. Poivell, 128 1J. S.691; 695(1555); Greene v.
United States, 274 Fed. 145 (C. C. A. 5th, 1921), aff'd 260 U. S. 662 (1923); Frank P.
Ryan, 13 L. D. 219 (1891); Carlos C. Burr, 15 L. D. 395 (1892) Hiram Brown, 13. L. D.
392 (1891) ;; Edward N. Marsh, 5 L. D. 96 (1886) ;: State of New Mexico, 50 L. D. 147
(1923); Emily W. Thurston, 28 L. D. 264 (1899).:
Barden v. Northern Pacific R. B. Co., 154 U. S. 288, 331 (1894); West v. Standard Oil
Co., 278 U. S. 200 (1929) ; Love v. Flahive, 205 U. S. 195, 199 (1907) ; United States V.
Schurz, 102 U. S. 378 (1880); Burke v. Southern Pacific R. B. Co., 234 U. S. 669 (1914).
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A proffered cession by a State of jurisdiction over land within the State does
not ipso facto transfer jurisdiction to the United States. There must, in
addition, be an'acceptance of jurisdiction by the United States through the
giving of an appropriate notification to the State.
Section 126 of the California Government Code is applicable only to acquisitions
of land by the United States in California where the Federal Government
seeks to obtain from the State a cession of, jurisdiction, either exclusive or
partial, over the land.
IM-35067

MARCH

4, 1949.

TO THE SECRETARY.

This responds to the request for an opinion on the question whether
the United States, in-acquiring land within the State of California,
must necessarily comply with the conditions prescribed in section 126
of the California Government Code, as amended (Calif. Stats. 1947,
'ch.1532). That section reads, in part, as follows:
Notwithstanding any other provision of law, general or special, the Legislature of California consents to the acquisition by the United States of land
within this State upon and subject to each and all of the following express conditions and reservations, in addition to any other conditions or reservations prescribed by law:
- (a) The acquisition must be for the erection of forts, magazines, arsenals,
dockyards, and other needful buildings, or other public purpose within the purview of Clause 17 of Section 8 of Article I of the Constitution of the United
States, or for the establishment, consolidation and extension of national forests
under the provisions of the act of Congress approved March 1, 111 (36 Stat.

961),knownasthe"WeeksAct";
(b) The acquisition must be pursuant to and in compliance with the laws of

the United States;
(c) The United States must in writing have assented to acceptance of jurisdiction over the land upon and subject to each and all of the conditions and reservations in this section prescribed;
(d) The conditions prescribed in subdivisions (a), (b), and (c) of this section
must have been found and declared to have occurred and to exist, by- the State
Lands Commission, and the commission must have found and declared that such
acquisition is in the interest of the State, certified copies of its-orders or resolutions making such findings and declarations to'be filed in the office'of the Secretary of State and recorded in the office of the county recorder of each county
in which any part of the land is situate;
* *

It will be noted that section 126does not purport to forbid the United
States to acquire land- in the State of California except with the consent of the State and subject to the conditions prescribed in the section.
If so construed, the section would probably be unconstitutional, for it
has long been established that the power of the United States to acquire
laud within a State for use in connection with the performance of its
functions cannot be denied'or hampered by State law. The authority
of the United States to make such ascquisitionsis inherent in its sovereignty. Kohl v. United States, 91 U. S. 367 (1875); Fort Leaven'worth H.

R. Co.

v. Lowe, 114 U. S. 525 (I885) ; Chap pell v. Unitec
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States, 160 U. S. 499 (1896) ; James v. Dravo Contracting Co., 302 U. S.
134 (1937).

The acquisition by the United States of title to land, however, is to
be distinguished from the acquisition by the United States of jurisdiction over the land. Ownership and use by the United States of land
in a State do not necessarily withdraw the land from the jurisdiction
of the State. Jaimesv. Dravo ContraOting Co., spra. Although the
consent of a State is not essential to the acquisition of title to land
within the State by the United States, such consent is necessaryfor the
acquisition by the Federal Government of jurisdiction over the land.,
Article I, Section 8, Clause 17, of the United States Constitution,
grants to Congress power "To exercise exclusive Legislation * 8 *
over all Places purchased lvy the Consent of the Legislature of the
State in which the Same shall be, for the Erection of Forts, Magazines,
Arsenals, dock-Yards, and other needful' Buildings." [Italics supplied.] It is to give the consent of the State, as contemplated by this
provision of the Constitution, and thus to make possible a transfer to
the United States of jurisdiction over land acquired by the Federal
Government within the State, that State statutory provisions such as
section 126of the California Government Code are enacted.
A proffered cession by-a State of jurisdiction over land within the
State, however, does not ipso facto transfer jurisdiction to the United
States. The United States is not compelled to accept jurisdiction,
and may decline it. Silas Mason Co. v. Tam Comorission of Washington, 302 U. S. 186, 207 (1937). In order to establish a' definite
procedure for accepting transfers of jurisdiction, Congress amended
section :355 of the Revised Statutes on February 1, 1940 (40 U. S.: C.,
1946 ed., sec. 255), so as to provide that, until notification is given a

State of the acceptance by the United States of exclusive or partial
jurisdiction over an area of land, it shall be conclusively presumed that
no such jurisdiction has been-acceptedby the United States. Adamsv.
United States, 319 U. S. 312 (1943).

From this discussion, it is clear that a Federal agency, in acquiring
land within California; need not follow the procedure prescribed in
section 126 of the California Government Code unless it desires to obtain from the State a cession of jurisdiction, either exclusive or
partial, over the land. If only an acquisition of title is sought, without
a transfer of jurisdiction, the Federal agency is not "violating" the
State law when it fails to proceed in accordance with section 126. As
that section has no application to acquisitions of land by the United
States where no transfer of jurisdiction is sought, it imposes no requirement on a Federal agency that is merely acquiring title to land.
MASTIN

G. Wiarr,l

Solicitor.
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ROYALTY REDUCTION
Cooperative Agreement-New

Deposit-Discovery.

Under clause (3) of section 12 of the act of August 8, 1946, a reduction of
royalty on a lease subject to a unit or cooperative agreement may be allowed
on production from a new oil and gas deposit discovered after May 27, 1941,
only if the discovery was made on land committed to the agreement.
Land operated by the Standard Oil Company of California in the Coalinga-

Guijarral ,Hills unit area pursuant to its collateral agreement of July 15,
1938, with the parties to the cooperative agreement of the same date for
the development and operation of the Coalinga-Guijarral Hills unit area was
not committed to the latter agrtement, within the meaning of clause (3) of
section 12 of the act of August 8, 1946.
MARCH 24 1949.

M-35073
To

THE SECRETARY.

My opinion has been requested as to whether the holders of oil
and gas lease, Sacramento 023382 (b), are entitled to the royaltyreduction benefits provided by clause (3) of section 12 of the act

(ofAugust

8, 1946 (30 U. S. C., 1946 ed., sec. 226c).

An application

for such benefits has been filed by the present colessees,Los Nietos
Company, Seaboard Oil Company of Delaware, Honolulu Oil
Corporation, and Carrie Estelle Doheny.
Lease, Sacramento 023382 (b), was issued on July 2 1938. It pro

Tides for the payment to the United States of royalty on a slidingscale basis, ranging from 12/2 to 331/3percent.
Section 12 of the act of August 8, 1946,provides in part, as follows:
From and after the effective date of this Act, the royalty obligation to the
United States under all leases requiring payment of royalty in excess of 121/2
per centum, except leases issued or to be issued upon competitive bidding, is
reduced to 121/2per centum in amount or value of production removed or sold
from said leases as to * * * (3) any production on or allocated to a lease
pursuant to an approved unit or cooperative agreement from an oil or gas deposit which was discovered after May 27, 1941, on land commntted to sucbh
agreement, and which is determined by the Secretary to be a new deposit,
where such lease was included in such agreement at the time of discovery,
or was included in a duly executed and filed, application for the approval of
such agreement at the time of discovery. [Italics supplied.]

On July 15, 1938, Petroleum Securities Company, Seaboard, and
were then the colessees under lease, Sacramento
Honolulu, which
023382:(b), entered into a cooperative agreement (I-Sec. No. 296)
for the development of the Coalinga-Guijarral Hills unit area, pursuant to sections 27 and 17.of the Mineral Leasing Act, as amended
by the acts of March 4, 1931 (46 Stat. 1524),, and August,21, 1935
(49 Stat. 676), respectively. The agreement was approved by ActingSecretary Slattery on October 47, 1938. The unit area outlined
in the agreement comprised about 8,850 acres, of which 2,300 acres
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(or 26 percent) were Federal land. The three parties to the agreement owned or controlled approximately 1,850 acres of the Federal
land, including the land subject to lease, Sacramento 023382 (b),
and 1,350.acres of privately owned land, or 36 percent of the unit
area. TheSStndard Oil Company of California owned or controlled
about 3,850 acres, or 44 percent of the unit area, all of this acreage
being privately owned.
Standard was not a party to the cooperative agreement. However,
it executed a collateral agreement on July 15, 1938, with Petroleum
Securities, Seaboard, and Honolulu, whereby Standard agreed to
observe certain provisions of the cooperative agreement with respect
to its operations on its land in the unit area.
On February 17, 1943, Standard completed on its land in the unit
area a well to an oil and gas deposit known as the Pleasant Valley
Pool. A number of other wells were later drilled in the pool, in*celudingthree wells drilled; under lease, Sacramento. 023382 (b).
The applicants assert that the Pleasant Valley Pool constitutes
a new oil and gas deposit, within the meaning of clause (3) of section
12 of the act of August 8, 1946,and that they are therefore entitled
to have the royalty rate under their lease reduced to a flat 12½
percent.
The Director of the Geological Survey concurs in the view that the
Pleasant Valley Pool is a new deposit. As the discovery was made
after May 27, 1941, and as the applicants' lease was included in an
approved cooperative agreement at the time of the discovery, the
only question presented is whether the discovery was made "on land
committed to such agreement," within the meaning of clause (3) of
section 12 of the act of August 8, 1946.
'As Standard was not a party to the cooperative agreement, its
land on which the discovery was made could have been committed
to such agreement only by means of the collateral agreement. However, section 1 of the collateral agreement expressly. recited that
Standard's "lands are not and will not be subject to said Cooperative
Agreement." Thus, the parties to the collateral agreement made it
unmistakably clear that none of Standard's land was to be regarded
as committed to the cooperative agreement.
Furthermore, an examination of the two agreements reveals that
Standard did not agree unqualifiedly to observe any of the provisions
of the cooperative agreement with respect to operations on its land.
Thus, in section 5 of the cooperative agreement the parties agreed
to drill wells only at the locations designated on a well-spacing plat,
'except where surface conditions required a deviation, and to drill no
more than one producing, well during each calendar year to each 80
acres of land, except under certain conditions. Standard agreed in
:
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section 3 of the collateral agreement to observe the well-spacing pattern, but other exceptions were provided for in addition to the excepT
tion noted in section of the cooperative agreement. Still another
exception to the spacing requirement was added as to a certain portion
of Standard's laid by an. ameidment to the collateral agreement on
April 28, 941. Moreover, Standard did not agree to observe the pro-.
vision in section 5 of the cooperative agreement as to rate of drilling.
Section 6 (a) of the cooperative agreement provided that all opera
tions, including drilling and producing, should be conducted. without
reasonably avoidable loss of reservoir energy and so as to provide for
economical and efficient development of the unit area, .and further
provided that production should be without waste, and, unless necessary to prevent drainage, should be limited to such production as
could be put to beneficial use with adequate realization of fuel values
and should be limited by the beneficial demand for oil or gas. No
such provision was included in the collateral agreement.
Section 6 (b) of the cooperative agreement provided that production by each operator should be in conformity with allocations of production under a schedule adopted by the holders of theoperating
rights, with the approval of the Secretary of the Interior, which
schedule should establish the production to be had from each producing 20-acre tract in the unit area. Section 4 of the collateral agreement
provided for production under a schedule which; was not subject, to
the approval of the Secretary..
Besides these variances, the collateral agreement expressly provided (section .6) that nothing in it should be deemed to subject
Standard's land or any operations thereon to any regulatory power
which the Secretary of the Interior might exercise over; lands of the
United States or other lands included in and subject to the cooperative
agreement. The collateral agreement also-provided (section 5) that
it was subordinate to the provisions of any lease, operating agreement,
or other contract under which the parties operated the lands included
in the agreement, whereas the cooperative agreement provided (section 16), in effect, that it was subordinate only to such lease and contract provisions as were required to, be observed by the parties to the
agreement in order to prevent the forfeiture or cancellation of their
leases or contracts.
This comparison of the provisions of the collateral agreement and
of the cooperative agreement clearly shows that Standard's land
was not fully committed to the provisions in the cooperative agreement governing operations on the private lands which were subject to
such agreement, and that the statement in the collateral agreement to
the effect that Standard's land was not to be subject to the cooperative
agreement was included with the full understanding of the parties
that the statement correctly reflected the actual situation.,
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In view of these considerations, I do not believe that Standard's
land was or is committed to the cooperative agreement, within the
meaning of clause (3) of section 12 of the act of August 8, 1946.

Therefore, as the discovery in this case was made on land that was
!0:notcommitted to the. cooperative agreement, it is my opinion that the
application for royalty-reduction benefits on oil and gas lease, Sacramento 023382 (b), fails to meet one of the prerequisites for favorable
action prescribed by Congress in the governing statutory provision,
and, accordingly, that the Department must necessarily deny the
application..
MASTIN G. WHITE,

Solicitor.
MIINERVA L. JONES STARKS v. FRANK P. MACKEY
MINERVA L. JONES STARKS v. C. A. BLACK

A-25351
A-25374

Decided April 19, 1949

Mining Claims-Discovery-Contests.
Only those mining claims relating to oil and the other minerals named in
section 37 of the Mineral Leasing Act on which a valid discovery had been
* made prior to the effective date of the act, or on which work leading to a
discovery was being diligently prosecuted on the date of the act and was
thereafter continued to a valid discovery, were preserved by the section.
A recital in a notice of location or in a validating certificate that a valid
mineral discovery has been made by the locator is not evidence of a discovery..
Evidence that a 3-foot layer of oily, greasy shale was discovered 2 feet below
the surface of a mining claim falls short of establishing that a discovery of
oil sufficient to validate the claim was made.
A mining claimant who institutes a contest against the issuance of an oil and
gas lease on land which includes the claim has the burden, of proving the
validity of the claim.
If a mining claimant fails in a contest initiated by the claimant to establish
the validity of the claim and the claim is adjudged null and void, such
* adjudication is effective only as to the interests in the claim which are
represented in the contest.
APPEALS PROM THE BUREAU OP LAND XANAGEHENT

On August 1,.1946, two noncompetitive oil and gas leases for two
adjoining blocks of land in Wyoming were issued to Frank P. Mackey
and C. A. Black, respectively.

On March 31, 1947, Mrs. Minerva L.

Jones Starks filed anaffidavit of contest against each lease, asserting
that prior to February 25, 1920, she and seven others had located
and made a discovery of oil on four placer mining claims, Blue
Bird Nos. 12, 15, 18, and 19, covering land included in the Mackey
lease, and on one placer mining claim, Blue Bird No. 9, covering
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land included in the Black lease. A hearing in each contest was held
before the acting manager of the district land office. At the conclusion of the hearings, the acting manager held that no discover of
oil had been made on the claims, and he recommended that the contests be dismissed.

Mrs. Starks appealed to the Director of the Bureau of Land Management. The Director held that the evidence failed to show that
any valid discovery of oil had been made. He accordingly affirmed
the acting manager's decisions and declared the mining locations to
be null and void.
Mrs. Starks thereupon appealed to the head of the Department.
At her request, an opportunity for the presentation of oral argument
vas afforded the contestant. The other parties were duly notified in
advance of the time and place fixed for the argument, but they did
not appear.
Prior to February 25, 1920, public lands containing oil deposits
were subject to location and entry under the iining laws. On the
date mentioned, the Mineral Leasing Act (30 U. S. C., 1946 ed., see.

181 et seq.) was enacted. Section 37 of the act provided that.deiw
posits of oil, oil shale, gas, coal, phosphate, and sodium should thereafter "be subject to disposition only in the form and manner provided
in this Act, except as to valid claims existent at date of the passage
of this Act and thereafter maintained in compliance with the laws
under which initiated, which claims may be perfected under such
laws, including discovery." (41 Stat. 451.)
The only mining claims saved by the exception stated in section 37
were (1) those on which a valid discovery had been made by February
25, 1920, and (2) those on which a discovery had not been made by

that date but on which work leading to a discovery was, being diligently prosecuted on that date and was thereafter diligently continued to a valid discovery.

McGee v.; Tvootton, 48 L. D. 147 (1921);

Cochran v. Bonebrake, 57 I. D. 105, 109 (1940). No contention has,
been made in this case that the Starks claims fall in the second category. The only issue presented, therefore, is whether a discovery
had been made on each of these claims prior to February 25, 1920.
In her contest affidavits, Mrs. Starks states that each of the five
claims was located on February 10, 1920, and that a discovery of oil
was made the next day on each claim by means of a well drilled on
each claim to a depth that varied among the different wells-from 6
to 11 feet. At the hearings, she submitted copies of the notices of
location and of the validating certificates for the claims. All the
notices and certificates were signed by W. H. H. Ward as attorney
in fact for the eight original locators of the claims, H. B. Diehl,
V. C. Diehl, M. S. Ward, G. M4.Ward, H. C. Ward, M. A. Lawrie,
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Thos. Lawrie, and Ina.Lawrie.

31 1.

Each validating certificate recited

that the locators completed a well on the claim on February

11 to a

depth of so many feet and obtained oil in sufficient quantities to
justify a man of ordinary prudence in the expenditure of further
time and money in the reasonable expectation of ultimately finding
oil in large and conmercial quantities.
The general rule is that a recital of a mineral discovery in a re,corded notice of location is not evidence of the discovery.; Such a
recital fis merely an e parte, self-serving declaration on the part of
the locator, and the discovery must be proved by other evidence Cole
v. Ral ph, 252 U. S. 286, 303 (1920); United States v. C. . Strauss,
58 I. D. 567, 571 (1943). In that respect, the recitals in the validating
certificates recorded by W. H. H. Ward, are indistinguishable from
recitals in location notices, and, therefore, they constitute no evidence
of the discoveries alleged in them.
The testimony of several witnesses was presented by Mrs. Starks
at the hearings.... Bud Dollard, John Kirk, and Ray Schweitzer testified at the hearing on Blue Bird Nos. 12, 15, 18, and 19; Bud Dollard
and John Kirk also testified at the hearing on Blue Bird No. 9 and'
Mrs. Starks gave testimony at both hearings.
Ray Scllweitzer testified that he visited the; general area in 1944
and in later years, but he gave no testimony concerning discoveries on
the claims. John Kirk said that in August 1920he constructed a road
in the vicinity of the claims by dragging railroad irons through the
brush, but that he saw no oil wells or holes or any evidence of oil in
the vicinity. Mrs. Starks testified that she visited the claims in the
summer of 1919 with W. H. H. Ward and that Mr. Ward made mining locations on about 21 sections of land for her. She admitted that
she was not on these claims in 1920and that she did not see any oil on
the claims.
Bud Dollard testified that in February 1920 he worked with H. C.
Ward in drilling validating holes,on Blue Bird Nos. 12, 15, 18, and 19.
According to his testimony on direct examination, eight holes were
drilled by Mr. Ward on the claims with a hand drill and auger to
depths of from 8 to 12 feet. Water was poured into the holes and
sediment was bailed out. According to the witness, the sediment consisted of oily, greasy shale, which had a noticeable odor of oil, and
the water that was bailed out seemed to have a scum of oil on it. This
purported discovery was made in a half dozen of the holes. Mr. Dollard stated that he "most assuredly" knew what oil was, and that he
thought there was sufficient oil-bearing mineral on the claims to justify a prudent person in going on to production.- Upon cross-examination, Mr. Dollard testified that he had discovered no loose oil in the
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holes, but only shale,. and that he did not know positively whether
the scum on the water was oil. On redirect examination, he said that
the formation in the eight holes was, practically the same, about' 2
feet of sand, 3 feet of shale, and dirt underneath.
In his testimony on Blue Bird No. 9, Mr. Dollard stated that the
validating work was done in the late summer of 1920. He testified
that shale of the type discovered on the other claims was also found on
this claim.,
From this summary of the testimony, it is obvious that no evidence
was. presented to sustain the allegation of a discovery prior to February 25, 1920,on Blue Bird No. 9. On the contrary, the testimony of
Mr. Dollard indicates that the discovery, if any, on this claim was
made in the late summer of 1920, after the Mineral Leasing Act became effective. Hence, the decision of the Director of the Bureau of:
Land Management rejecting Mrs. Starks' contest against the issuance
of an oil and gas lease to Mr. Black on land containing Blue Bird No.
:9 was clearly correct.

As for the four claims on land now included in the Mackey lease,
Blue Bird Nos. 12, 15,18, and 19, only the testimony of Mr. Dollard
was relevant to the issue of discovery. Even if Mr. Dollard's testimony is viewed in the most favorable light, it falls far short of establishing that valid discoveries of oil were made on these claims.
The question in cases of this kind is whether "valuable mineral deposits" have been discovered. See United States v. Jl. W. Mouat et al.,
60 I. P. 280 (1949). If the evidence indicates that mineral deposits
have been discovered, the test to be applied in determining whether
such deposits are valuable is whether they are "such as would justify a
person of ordinary prudence in the further expenditure of his time and
means in an effort to develop a paying mine."
ameron et al. v. United
States, 252 U.S. 450, 459 (1920).
In OregonBasin Oil and GasCompany,50L. D. 244 (1923), oil was
actually- taken from a well drilled to a depth of 425 feet, but the Department held that a valid discovery had not been made in view of
the fact that the deposit struck as a result of the drilling had no
economic importance. In United States v. Ruddocle, 52 L. D. 313
(1927), evidence that 35 barrels of oil were skimmed from water bailed
from a well drilled on the claim was held to be insufficient to show a
valid discovery. In H. Leslie Parker, 54 I. D. 165 (1933), bubbles of
combustible gas, with a distinct odor of petroleum and rainbow colors indicating the presence of oil, were found in three wells drilled on
the, claim; but this was not sufficient to constitute a valid discovery.
See also Southwestern Oil Co. v. Atlantic and Pacifc R. R. Co., 39
L. D. 335 (1910), and Butte Oil Company, 40 L. D. 602 (1912), where
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seepages of oil were held not to constitute adequate bases of valid
discoveries.

No viditce at all'vas presented by Mrs. Starks to show that the
shale encountered in the wells drilled on Blue Bird Nos. 12, 15, 18,and
19, has any value for oil. On the contrary, the fact that the shale is
only 3 feet thick and is underlain by dirt indicates that the shale has
no economic or commercial value. Certainly, if the minerals'discovered on these claims were of sufficient value that a person of ordinary
prudence would be warranted in the expenditure of further time and
money to develop the claims, some effort would have been made to
develop them during the years that have elapsed since the date of the
alleged discoveries, February 11, 1920.

Although Mrs. Starks testified generally'regarding the expenditure
of money in efforts to develop mining claims, the evidence in the case
suggests that Mrs. Starks and her associates have been interested in
numerous other claims in the area, and her general statements as to
time and money spent on attempts to develop mining claims, therefore,.
have little evidentiary value because they were not related to the
specific claims now under consideration.
The burden of proof was on the contestant to show that the mining
claims involved in these proceedings are valid. UnitedStates v. Rud-.
dock, supra. The contestant completely-failed to sustain that burden.
The contests, therefore, were properly dismissed in both cases.
One further point requires attention. In addition to affirming the
decisions of the acting manager of the district land officein dismissing
the contests, the Director of the Bureau of Land Management de.clared the claims to be null and void. These declarations, of course,
can be effective-only as to those interests in the mining claims that are
'repr'esented in the contest proceedings. Cf. United Stdes v. .State of
Arizona, A24-175, April 25', 1946. The evidence is confusing as t
what interests are represented by Mrs. Starks. She, was not one of
'the original locators of the claims, and she apparently acquired by
deed only a 1/8interest in the claims from one of the original locators.
lHowever, she testified that she organized and was the manager of 'the
National Locating. Company ' and 'that this Company 'w'as the real
party in interest with',respect-to thesee laims..
A final determination as to what interests in the claims Blue Bird
"Nos.9,12,
215 18, and 19, are represented by Mrs. Starksinthese'proceedings is not essential to the disposition of her appeals. he contested the issuance of 'oil and gas' leases to Mesrs.'Black and"Mackey
on the grouid that she held valid Mning claims on land included in
the respective'leases. The evidence in these proceedings shows tht
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,the claims constituting the bases of the contests are not valid. Accordingly, these proceedings can be disposed of, to the prejudice of
whatever interests Mrs. Starks represents, by affirming the action iof
the Director of the Bureau of Land Management in dismissing her
contests.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the dismissal of the contests is affirmed.
MASTIN G. WHrrn,

Solicitor.
STATE OF OREGON

A-24715

Decided May 19, 1949

Public Lands-Surveys-Islands-Value

of Land.

The Secretary of the Interior is authorized, and is under a duty, to consider
and determine what lands are public lands, what public lands have been
or should be surveyed, and what public lands have been or remain to be
disposed of by the United States.
An island in the Columbia River in the State of Oregon which was in existence
when the State was admitted into the Union is public land of the United
States until disposed of by the Federal Government, and may be surveyed
by this Department.
The relative worthlessness in 1859, when Oregon was admitted to the Union,
of a stable island, in the Columbia River above high watermark and ap
proximately one-half mile long does not preclude its survey as public land
of the United States.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This is an appeal by the State of Oregon from a decision dated
July 11, 1947, of the Director of the Bureau of Land Management,
dismissing the State's protest against the acceptance, on July 31, 1943,
of the survey of an island in the Columbia River, containing 62.73acres
and located north of lot 1, sec. 8, and lots 2, 3,.and 4; sec. 9, T. 5 N.,
R. 28 E., W. M., Oregon.
The issue here is whether the island was in existence on February 14,
1859,when the State of Oregon was admitted into the Union pursuant
to the act of that date (11 Stat. 383). If the island was not then
in existence, it belongs to the State of Oregon, because the State upon
its admission into the Union acquired title to lands in the beds of
navigable rivers insthe State, of which the Columbia River is one.
Scott v. Lattig, 227 U. 'S. 229, 242-244 (1913). If the island was in
existence on February 14, 1859,it remained public land of the United
States until disposed of by the Federal Government. Scott v. La ttig,
.supral;Moss v.Ramey, 239 U. S. 538 (1916).
A hearing on the State's protest was held in the district land office,

*
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The Dalles, Oregon, on May 4 and , 1944, at which numerous witnesses testified. Briefs were filed by the State and by. the Inland
Navigation dompany as intervener.' The register's decision of June
30, 1944, reviewed the evidence in detail, held that the island was a
stable formation of land in existence above ordinary high water at
the date- of the State's admission into the Union, and dismissed the
State's protest. Upon an appeal by the State to the Director of the
Bureau of Land Management, the latter reviewed the evidence and
affirmedthe register's decision on July 11, 1947. The State thereupon
appealed to the head of the Department.
The earliest written evidence of the existence of this island is that
shown in the plat and field notes of the survey of fractional T. 5 N.,
R. 28 E., W. M., Oregon, made in September 1861,by deputy surveyor
Timothy W. Davenport, approved by the surveyor general of Oregon
on December , 1861. The township plat of that survey shows an
unsurveyed formation of land in the Columbia River lying off the
shore of lot 1, sec. 8, and lot 4, sec. 9. It is the only such formation
*of land in the river which is shown in this township. Mr. Davenport's
field notes refer to. this formation as "a low gravelly island or bar
about 40.00 chains long," 2 and describe the Columbia River at the
west boundary of the township (about 2 miles away) as "62.80 chains
broad and a deep and rapid current." 3 None of the witnesses at the
hearing had seen the island prior to 1894. Their testimony described
the island from about 1894 on, and related to the nature of its vegetation, timber, soil, rocks, and water line, and its geologic structure and
rock formations.
The State admits that the island was in existence in 1859 as "a low
gravelly island or bar," but argues that "this so-called island above
ordinary high water in 1859 was no more than a narrow strip, a shifting sand bar, a towhead, or other unsubstantial area then considered
of little value," and that 'such an-island formation is not public land
subject to survey and disposition by this Department..
The Secretary of the Interior is authorized, and is under a duty,
to consider and determine what lands are public lands, what public
lands have been or should be surveyed, and what public lands have
been or remain to be disposed of by the United States.4 It is also
'The Inland Navigation Company had filed in this Department several applications for
this island, as follows: One application' for a special-use permit (The Dalles 031854) two
applications for public sale under 43 U. 5. C., 1946 ed., see. 1171 (The Dalles 031871 and
031964) and'an application for a right-of-way under sections
and 4 of the act of
March 3, 875 '(18 Stat. 482; 43 U. S. C., 1946 'ed., secs. 934, 987) (filed with the case
record of The Dalles 031854).
2 Oregon Field Notes, vol. 15, p. 208. Forty chains are 2,640 feet.

Ibid., p. 218.

i

,

Litchfield v. Register and Receiver, 9 Wall. (76 U. S.) 575, 577 (1869) Knight v.
.United States Land Association, 142 U. S. 161, 176, 178 (1891) ; Kirwean v. Murphy, 189
U. S. 35, 53 (1903) Carrickv. Lamar, 116 U. S. 423 (1886).
4
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settled that this Department, acting for the United States, has the
authority t& extend or correct the- surveys on public lands as' may be
necessary, 'incuding the surveying of lands mitted fr.om earlier
surveys. 5

The factual question as to whether the island under consideration
here was in existence when the State of Oregon was admitted into the
Union on February 14, 1859,sofas to justify the survey of the islana
as public land of the United States, was decided in the affirmative
by ;both the*register (nowvthe manager) 'of the district land office an&

the'Director of the Bureau of Land Management. The evidence has
been reviewed independently'on the present appeal, and, upon such
review, it is concluded that the island actually did exist as an island
of stable formation above ordinary'high watermark on February
14,1859.' As an island in existence on the date of the State's admission
into the Union, it constituted public land of the United States. This
would have been so even if Surveyor Davenport had omitted the island
from his survey in 1861,when he surveyed the meanders of the shore
B~uthis survey did not omit the island. ' Although his survey did not
indicate the boundary of the island in exact detail, it did indicate the
island as an item of topography and showed that it was then in
existence as "a low gravelly island or bar" which was about 2,640feet;
or a half miile,in length 7
'The cases of United States v. Lane, 260 U. S. 662 (1923), and Arthur
Savard, 50 L. D. 381 (1924), upon which the State relies, do not support its contention that this island is not now subject to survey because
of its relatively little value' in 1859.
United States v. Lane involved the. question whether certain lots,
patented' under the public-land laws according to a plat of survey
showing them bordering on a lake, should be governed by the general
rule that the meander line of a watereourse is designed only to measure
the sinuosity of the stream or body of water, the water line itself, mi
the meander line, constituting the boundary lined or whether those
patents should be governed by the' exception that where there has
6Scott
v. Lattig, 227 U. S. 229 (1913); Moss v. Ramey, 239 U. S. 538 (1916) ; Whitaker
V. McBride, 197 U. S. 510, 516 (1905)l Kirwan v. Murphy, 189 U. S. 35 (1903) ; Gardner v.

Bonestell, 180 U. S. 362 (1901) ; New Orleans v. Paine, 147 U. S. 261 (1893) Cragin v.
Powell, 128 U. S. 691,698-699 (1888) ; Otto F. Henn1,ee, A-24240,. June 11, 1946; o. 0,.
Cooper, A-24208, October 28, 1946; act of March 3, 1909 (35 Stat. 845, as amended; 43
U. S. C., 1946 ed., sec. 772).
v. Lattig, 227 U. S. 229 (1913).; Moss v. Ramey, 239 U. S. 538 (1916).
See Otto F. )lenneke, A-24240 (June 11, 1946).
'Railroad Company v. Schurmeir, 7 Wall. (74 U. S.) .272, 286-2870 (1868.; Hard a v,.
Jordan, 140 U. 9. 371, 380 (1891) ; Mitchell v. Smale, 140-U. . 406, 412-413 (1891)Jeffers v. East Omaha Land Co., 134 U. 5. 178, 194 (1890) ; United Statesv. Lane, 260
U. S. 662 (1923) Whitaker v. McBride, 197 U. S. 510, 512 (1905) ; Jiorne v. Smith, 159
U. S. 40,- 42 (1895) ; Producers Oil Co. v. Hanzen, 238 U. S. 325, 339 (1915); Kean v.
Catumet Cansal and Improvement Co., 190 U. S. 452, 459 (1903).

~..6Scott
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been fraud,.or such gross error as amounts to fraud, in the survey, the
meander line constitutes the. boundary.9 The La e case, involved
apparent excesses of land attached to the surveyed meander line; it
did not involve the failure to survey an island, particularly an island
approximately one-half mile in length.
The Arthur Savard case involved a refusal to grant his application
for the. survey, as public land, of a strip of mainland along the left
bank of the North Platte River, together with a group of "islands'?
in front thereof which Mr. Savard alleged had been in existence but
had not been surveyed when the township was surveyed in 1875.- The
facts in that case are substantially different from the facts-in this
case. No islands, either surveyed or unsurveyedj were reported in:
the 1875survey that was involved in the Savard case. Moreover, the
allegedly unsurveyed land actually consisted of excess mainland
rather than islands, since the alleged "islands'? were in an, area between
the main channel of the river and a small intermittent channel only 40
to55links wide and 6 inches deep during high water. These so-called
"islands" were a part of the mainland, the small channel being in
existence only at the time of high water.'0
Inasmuch as both the Lane and Savard cases involved excess mainland rather than islands, those decisions are not applicable to the present case. Islands are distinct in character and configuration; whereas
meanders are average lines which can and often do include excess
mainland. The Supreme Court in the Lane case quoted the following
language from its previous decision in the case of Mitchell v. male,
140 U. S. 406, 413 (1891):
* * * The difficulty of following the edge or margin of such projections,
and all the various sinuosities of the water line, is the very occasion and- cause
of running the meander line, which by its exclusions and inclusions of such irregularities of contour produces an average result closely approximating to the
truth as- to the -quantity of-upland contained in the fractional; lots bordering on
the lake or stream. * * * Such lake or stream itself, as a natural object
or'monument, is virtually and truly one of the calls of the description or boundary of the premises conveyed; * *
5

JeemnsBayou 01db v. United States, 260 U. S. 561 (1923); Security Land & Eoploration
Co. v. Burns, 193 U. . 167 (1904); French-Glenn Live Stock Co. v. Springer, 185 U. S.
47 (1902) ;. Niles v. Cedar Point Club, 175 U . 300 (1899); Borne v.; Smith, 159 U. S.
40 (1895).
" Neither the printed report nor the record in the Savard case is explicit on whether
the high water referred to was ordinary high water or flood water. If it was flood water,
the so-called islands clearly could not be any ing except part of the mainland.. Even if
the reference could be construed to mean ordhary high water, the small channel would.
not haim-been meandered under surveying rules.i Section 21, Manual of Instructions
:for the Survey of the Public Lands of the United States (1947), provides in part: "Shale
low streams, and intermittent streams without well-defined channel or banks, will not
be meandered, even when more than 3 chains 198 feet] wide." Hence, in the Savard
case the proper meander line was at the main channel and none of the alleged islands
could properly have been considered as islands, but only as part of the mainland.
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The Court then went on to say in the Lane case (at p. 666)
The survey, taken as a whole, with the exception of two, large tracts
*
*
already mentioned, follows with a fair degree of accuracy the contour of the
lake. and the evident purpose was to include in it all the land to the 'water's

edge. * * *

The doctrine that the water line, not the meander line, is generally
the boundary of land bordering a watercourse is designed to cope
with the approximations which the meander line represents to. the
surveyor. Such approximations, which result in the excess mainland
involved in suits governed by this doctrine, are quite unlike the question whether an island was or was not in existence. The relative
worthlessness of excess mainland between the meander line and the
water line mav be a determinative factor in cases involving the question
as to whether the water line or the meander line is the boundary of a
meandered lot. But the alleged relative worthlessness of the island
.in 1859does not preclude its present survey as unsurveyed public land
of the United States when it is clear that it was then in existence as
a stable island above ordinary high water. Thus, in United States v.
-Mission:Rock Company, 189 U. S. 391, 393 (1903),. it was held that

two islands which in -.1850"were barren, without soil or water, and
were of no value for purposes agricultural or mineral," and had an
area, respectively, of 14/100of an acre and '/Joo of an acre, were public
land of the United States. See, also, State of Washington, 57 I. D.
228, 229 (1940), affirming the dismissal of a protest by the State
of Washington against the survey of nine previously unsurveyed,
islands in the Columbia River, varying in size from a small fraction
of an acre to 20 acres.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 23, Order No. 2509; 14F. R. 307), the decision
of the Director of the Bureau of Land Management is affirmed.

0

-i..LMASTING. Wiirr,

Solicitor.

MINING LOCATIONS ON, COLVILLE SURPLUS LANDS

Indian Surplus Lands-Withdrawal-Mining
Withdrawal..

Locations-Revocation

of

The departmental order of September 19, 1934, temporarily withdrawing the
.surplus lands of the Colville Indion:Reservation and of other Indian reservations from disposal of any kind until the matter of their permanent
restoration to tribal ownership under the Indian Reorganization Act could
be given appropriate consideration, was issued in the exercise of the Secretary's implied power temporarily to withdraw such lands, and was not
issued under the act of June 25, 1910, authorizing the temporary withdrawal
of public lands of the 'United States; and, therefore, the lands so withdrawn
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are not subject to the provision of the 1910 act, which declares that lands

withdrawn under it shall be open to entry and location under the mining
laws of the United States insofar as metalliferous minerals are concerned.
Indians of the Colville Reservation voted on April 6, 1935,
to excludetthemselves. fro=ntlek'peration
of the Indian eorganization Act,
and thus made it impossible to accomplish the purpose for which the with-

The fact that-the

drawal of their surplus lands had been made in 1934,did not terminate the
withdrawal as to such lands.

3,35049

MAY

24, 1949.

'To THlESECRETARY.
It has been requested that I express an opinion on the following
,question:
Are the undisposed-of surplus lands in the S/2 of the Colville Reservation,
Washington, which lands have been temporarily withdrawn from disposal of
any kind by Departmental Order of September 19, 1934 (54 I. D. 559); as supplemented by an order dated November 5, 1935, open to entry and location of
mining claims under the mining laws of the United States so far as the same
apply to metalliferous minerals?

The surplus lands of the Colville Indian Reservation are traceable
to the act of March 22, 19QQ6
(34 Stat. 80), which provided for the
allotment of 80 acres to each person "belonging to or having tribal
relations on said Colville Indian Reservation," for the classification
:of unallotted lands on the reservation as "irrigable lands, grazing
lands, timber lands, mineral lands, or arid lands," and for the disposal of the unallotted lands under the homestead, town-site, mineral,
timber, and reclamation laws, except for areas reserved for certain
special purposes.
By the departmental order of September 19, 1934,the surplus lands
of the Colville Indian Reservation, together with lands of other Indian
reservations in the. same category,-_were"temporarily withdrawn from
disposal of any kind, subject to-gay and all existing valid rights, until
thexmatter of their' perxffii6iit4 .restration to 'tribal ownership, as
authorized by section 3 of the Act of June 18, 1934 * * * can be
-given appropriate consideration."" The supplemental order of November 5, 1935, mentioned in the question, merely added the surplus
lands of several Indian reservations to' the list of such lands withdrawn by the order of September 19, 1934. It did not in any way
affect the withdrawal of the surplus lands of the Colville Indian
Reservation.
The principal legislation relating to temporary withdrawals is the
act of June 25,:.1910(36 Stat. 847), as amended by the act of August
24, 1912 (37 Stat. 497; 43 U. S. C., 1946 ed., sees. 141-142), which
The aet of June 18, 1934 (48 Stat. 984; 25 'U. S. C., 1946 ed., sec. 461 et seq.), is commnonlyknown as the Indian Reorganizafion Act:
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authorizes the President temporarily to withdraw from settlement>
location, sale, or entry "any of the public lands of the United States,"'
subject to the qualification that al.lands withdrawn under this act
shall. "at. all times'be open to exploration, discovery, occupation, and
purchase under the mining laws of the United: States, so far as the
The President's
same apply to metalliferous minerals * * *
'power under this legislation has been delegated to the Secretary of the
Interior .2
It will be observed that the 1910 act refers to. "public lands of the
United States." With respect to the question whether this term is.
applicable to the surplus lands of the Colville Indian Reservation, it
may be noted that section 6 of the act of March 22, 1906,supra,.provided
that the proceeds of the disposal of such lands should be deposited in
the Treasury of the United States to the credit of the Colville Indians
and should be expended for their benefit under the direction of the
Secretary of the Interior, and that section 9 of the 1906 act expressly
'provided that the United States' should act as trustee for the Indians
in the disposal of their lands. The surplus lands of the Colville Indian
Reservation, therefore, are Indian trust lands, and, in a strict sense>
they are not public lands of the United-States.- Ash Sheep Co. v.
United States, 252 U. S.-159 (1920').
I believe that, apart from authority derived by the Secretary of the
Interior from the President for the making of temporary withdrawals
-of public lands of the United States under the 1910 act, the Secretary
was vested with implied power, by virtue of his broad authority and
responsibility in connection with the administration of Indian affairs,.
temporarily to withdraw the Indian trust lands involved in the order
of September 19, 1934, from disposal of any kind if he regarded such
action as necessary or advisable in order effectively to discharge his
functions with respect to the administration of Indian' affairs. The
Secretary's implied power to make temporary withdrawals of. lands
in connection with the administration of Indian affairs was recognized
and confirmed by the Congress in section 4 of the act of March 3, 1927
(44 Stat. 1347; 25 U. S. C., 1946 ed.', sec. 398d), which, in prohibiting

the executive branch of the Government from: subsequently making
"changes in the boundaries ofreservations created by Executive order,
proclamation, or otherwise for the use and occupation of Indians,?P
declared in a proviso "That this shall not apply to temporary withdrawals by the Secretary of the Interior."
Any mandatory requirement in the act of March 22, 1906,'that the
Secretary of the Interior disposeof the surplus lands of the Colville
2 See Executive Order 9337, dated April 24, 1943 ( F. R. 5516), which apparently -was
issued in confirmation of a practice that-had developed whereby the Secretary of the
Interior exercised the President's power to make.temporary withdrawals of public lands;
of the United States.

:1i]
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Indian Reservation had been superseded prior to September 19, 1934,
by the provision in section 3 of the Indian Reorganization Act of
June 18, 1934 (25 U. S. C., 1946 ed., sec. 463), authorizing the Secretary

"'to restore to tribal ownership the remaining surplus lands of any
* ." In view of this authorization for the
Indian reservation;
permanent restoration of Indian sur~us lands to tribal ownership; it
appears that the Secretary of the Interior was justified in utilizing his
implied power by temporarily withdrawing the Colville surplus lands
and other similar Indian trust lands on September 19 1934, from.
disposal of any kind in order to maintain the status quo until the matter 'of their permanent restoration to tribal ownership could be given
appropriate consideration.
Therefore, I conclude that, in temporarily withdrawing, on September 19, 1934,the surplus lands of the Colville Indian Reservation and
-of other Indian reservations, which are Indian trust lands, from disposal of any kind, -the Secretary of the Interior was exercising his
implied power temporarily to withdraw such lands; that he was not
acting under the act of June 25, 1910; and, therefore, that the lands
so withdrawn have not been and are not now subject to the provision
of the 1910act, which declares that lands withdrawn under it shall be
open to entry and location under the mining laws of the United States
insofar as metalliferous minerals are concerned.
The Indians of the Colville Reservation voted on April 6, 1935, to
exclude themselves from the operation of the Indian. Reorganization
Act. Because of this action by the Colville Indians, the restoration of
the surplus lands of that reservation to tribal ownership, as contem-plated.at the time of the issuance of the order of September 19, 1934,
(See 25 U. S. C., 1946 ed. sec. 478.) iHowcould not be accomplished.
ever, since a temporary witlidrawal which was valid 'when made con-

tinues in operation until revoked by proper authority, notwithstanding
the fact that the purpose of the withdrawal can no longer be realized
(5 L. D. 432 (1887)), the vote of the Colville Indians did not, ipso
facto, terminate the temporary 'withdrawal order of September 19,
1934,as to the surplus lands-of that reservation.
While the propriety, from an administrative standpoint, of continuing the temporary withdrawal of the Col'vil:esurplus lands during
the years following the adverse vote of the Colville Indians on accepting the provisions of the IndianReorganization Act may be open to
serious question, recent developments have substantially affected the
situation in this respect. On February 7, 1949, a bill (H. R. 2432),
providing for the restoration to tribal ownership of the surplus lands
of the Colville Indian Reservation was introduced in the Eighty-first
Congress. OnWMay9, the House Committee on Public Lands unani:mouslyrecommended the enactment of the bill, with some amendments
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which do not affect the restoration. to tribal ownership of the lands
covered by the bill. On May 16, the House passed the bill and transmitted it to the Senate, where a companion'bill(S. 1021) ispending.
Because of these developments, the confinuation of the withdrawal of
the surplus lands of the Colville Indian Reservation pending final
action by the Eighty-first Congress on the current legislative proposal
regarding these lands would seem to be warranted.
Any previous statements by this officeindicating that the withdrawal
order of September 19, 1934,was issued under the act of June 25, 1910,
are modified by this memorandum.
MASTING. Wme,

Solicitor.
STATE OF CALIFORNIA

A-25411

Decided June 0, 1949

State Exchanges-Agreements. Between States and Federal Agencies* Withdrawals-Valid Claims.Questions relating to an exchange of lands with a State pursuant to section 8
of the Taylor Grazing Act, as amended, must be determined under the applicable law and regulations, and without regard to' any purported agreement which may have been entered into between the State and an agency
of the Federal Government which has no jurisdiction over the public lands
involved in the proposed exchange.

Prior to its compliancewith all the requirements of the statute and the supplementary regulations, a State applying for an exchange of lands under
section 8 of the Taylor Grazing Act, as amended, does not acquire any rights
in the selected lands, so as to prevent the withdrawal of such lands for
public purposes.
A "valid claim" to public land may be less than a vested right in such land;
and a pending exchange application from a State under section 8 of the
Taylor Grazing Act, as amended, constitutes a "valid claim" to the selected
land within the meaning of the act6f March 19, 1948; which added public*
lands to the Shasta National Forest subject to such claims, so that the selected land continues to be subjectto selection by the State.
APPEAL FROM THE BUREAU OF, LAND MANAGEXENT

On February 19, 1942, the State of California filed an application
under subsection (c) of section 8 of the Taylor Grazing Act, as
amended (48 Stat. 1269; 49 Stat. 1976; 43 U. S. C., 1946 ed., sec. 315g);

to exchange some 43,000 acres of State lands, which were included
within the boundaries of certain military reservations in the State,
for an approximately equal. amount of public lands selected by the
State. The selected lands were stated to be "unappropriated, nonmineral,unreserved public lands NOT in a grazing district," and the
application stated-that' the 'exehamg&was to be made "without any
reservation to the United States of the mineral deposits in the selected
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lands or without any reservation to the State of the mineral deposits
in the base lands." The State proposed that the exchange be made on
an equal-acreage basis. The State requested that it be relieved of the
requirement of filing with its application a corroborated affidavit relating to springs or water holes on'the selected land (43 CFR 147.4).
On March 17, 1942,the State was informed by the Acting Assistant
Commissioner of the General, Land Office.1 that as the affidavitwas'
required by a departmental rgulation, his officehad no authority to
waive the requirement. The State was also informed that unless it
elected to receive title to the selected lands with a reservation of
minerals to the United States, it would be necessary for-the General
Land Officeto determine the mineral or nonmineral character of the
lands applied for by the State. In reply, the State explained that the
exchange was initiated at the request of and for the benefit of the
War Department, and that the requirement respecting an affidavit
would hold up the exchange. Nevertheless, the General Land: Office
adhered to its position.
On.:July 3, 1942,.however, at the request of an official..of the War
Department, the Assistant Commissioner of the General Land Office
waived the requirement concerning an affidavit relating to springs
or water holes; but the Assistant Commissioner informed the State
that, inasmuch as it had been found necessary to have a field examination made as to part of the selected lands in order to. determine the
mineral or nonmineral character thereof, it had been decided to authorize a field examination of all the lands applied for in order to
determine whether such lands contained springs or watering places,
and that the report of the regional field examiner, if favorable to
the State, would be accepted as a substitute for the usual nonwater
affidavit.

From time to time, as it was determined from the records of the
Department. or from information developed as. a result of the field
examination that certain of the offered lands were unsuitable for use
as base lands in the exchange, and that certain of the lands originally
selected by the State were unavailable for selection under the State's
application because of their mineral character or because of their
appropriation to other uses prior to the selection by the State, portions
of the application were rejected; and the State accordingly amended
its original application by offering other base lands and making other
selections of. public lands. The last amendment of the State's application appears to have been made on September 19, 1945. Thereafter, action upon, the application was suspended pending the outEffective July 16, 1946, the General Land Office and the Grazing Service were abolished
and their functions were transferred. to the Bureau of Land Mfanagement by seotion. 403
of ReorganisationPlan N . of 1946 (11 F. R. 785',-7876; 7776).
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come of contest proceedings brought against an alleged mining claim
on a tract of selected land. The claim was declared null and void on
December 17, 1946.
On November 6, 1947, approximately

16,000 acres of the lands se-

lected by the State were withdrawn from entry (12 F. R. 8002) under
the first form of withdrawal provided for isection 3 of the Reclamation Act of June 17, 1902 (32 Stat. 388; 43 U. S. C., 1946 ed., sec. 416).

Thereafter, on January 13, 1948,the Director of the Bureau of Land
Management rejected the State's application insofar as it covered
selected lands which had been withdrawn

on November 6, 1947. The

Director held that the lands withdrawn on that date were not subject
to selection by the State.
The State appealed to the head of the Department from the rejection of its application with respect to the selected lands that were
withdrawn on November 6, 1947.

On March 19, 1948,legislation (62 Stat. 83) adding certain lands of
the United -States to the Shasta- National Forest, 'subject to any valid
claim or entry now existing and hereafter legally maintained," was
enacted. Included among the lands mentioned in this statute as being
added to the national forest are the 16,000acres of selected lands which
were withdrawn on November 6, 1947, and approximately

6,000 acres

of other lands selected by the State.
It is first necessary to decide whether the State, by virtue of the
submission of its exchange application prior to November 6, 1947,had
already become vested with valid rights in the 1,000 acres of selected
lands referred to in the withdrawal order of that date, so as to
prevent the withdrawal order from becoming operative as to such
lands.
Subsection (c) of section 8 of the Taylor Grazing Act, as amended,
pursuant to which the State's application was submitted, provides, in
part, as follows:
Upon application of any State to exchange lands within or without the boundaries of a grazing district the Secretary of the Interior shal and is hereby,
directed to proceed with such exchange at the earliest practicable date and to
cooperate fully with the State to that end, but no State shall be permitted to
select lieu lands in another State. The Secretary of the Interior shall accept
on behalf of the United States title to any State-owned lands within or without
the boundaries of a grazing district, and in exchange therefor issue patent to
surveyed grazing district land not otherwise reserved or appropriated or unappropriated and unreserved surveyed-public land; and in making such exchange
the Secretary is authorized to patent to such State, land either of equal value

or of equalacreage:

*

*

When an exchange is based on lands of equal acreage and the selected lands
are mineral in character, the patent thereto shall contain a reservation of all
minerals to the United States; and in making exchanges of equal acreage the
Secretary of the Interior is authorized to accept title to offered lands which are
mineral in character, with a mineral reservation to the State.
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It isprovided in subsection (d) of- section.8 thatBefore any such exchange under this section shall be effected, notice of the
contemplated exchange, describingthe lands involved shall be published by
the Secretary of the Interior
* *; lands conveyed to the United States

under this Act shall, upon acceptance of title, become public lands

*

*

The State contends, inter alia, that, prior. to the submission of the
exchange application it had entered into a binding contract with the
United States, acting through the War Department, to acquire these
lands through an exchange; and, accordingly, that it had become the
equitable owner of the selected lands under such contract. However,.
the lands sought to be acquired by the State are under, the jurisdiction.
of the Department of the Interior, and the exchange application was.
submitted to this Department under an act of Congress which the
Secretary of the Interior is authorized to administer. The War Department had no jurisdiction over the selected lands, and no authority
to bind the United States with respect to their disposition, at the
time when the alleged contract was made. Cf. Catholic Bishop, of
Nesqually .v. Gibb on, 158 U. S. 155, 167. (1895); Cosmos Exploration
Co. v. Gray Eagle Oil Co., 190 U. S. 301, 309 (1903). Therefore, the

question of the State's rights in: the selected lands must be determinedunder the applicable law and the pertinent regulations promulgated:
by this Department, and without regard to any agreement which the
State may have made with the War Department.
The State also contends that it had, prior to November, 6, 1947,
performed. every act required of it by section 8 of the Taylor Grazing
Act in order to be entitled to receive a patent to the selected lands;
and that it had thereby becomevested with rights in the selected lands.
In connection with this point, the State relies upon Payne v. New
Mexico, 255 U. S. 367 (1921), and Wyoming v. United States, 255
U. S. 489 (1921):.
The cases cited in the preceding paragraph involved State lieu selections under sections 2275 and 2276 of the Revised Statutes, as
amended (43 U. S. C., 1946 ed., secs. 851, 852), which provided that

where school sections granted to a State were included in a military
or other reservation, the State could select in lieu thereof an equal
acreage of unappropriated, nonmineral surveyed land; and that the
selection would constitute a waiver of the State's right to the school
sections. Regulations promulgated by the'Department (39 L. .D. 39
(1910)) required that a lieu selection list be accompanied by aRnaffidavit stating that the selected, lands were nonmineral in character,
a certificate showing that indemnity had not previously been granted
for the base lands, and a certificate to the effect that the base- lands
had not previously been sold.by the State and were not in the possession of any third person claiming from the State. Within 3 months
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after filing the selection list, the State was required to file a certificate
from the county recorder or a reliable abstracter that no instrument
purporting to convey or encumber the title to the base lands was of
record or on file in the recorder's office. The State was also required
to publish for weeks a notice of the selection, which was to be prepared by the register of the district land6fflice upon receiving the selection list, and to file proof of publication within 90 days after receiving the notice for publication. Thereafter, the papers were to
be submitted to the Commissioner of the General Land Officefor final
action.
In the New Mexicoand Wyoming cases, the States complied with all
the requirements outlined above, and the papers were forwarded to the
Commissioner of the General Land Officefor final action. Before he
acted upon the selections, however, the school section which constituted
the base land in one case was eliminated from the reservation in which
it had been included on the date of the selection, and, in the other case,
the selectedland was placed in a petroleum reserve. For these respective reasons, the selections were rejected by the Department.
The Department's actions in rejecting the State's selections were
reversed by the Supreme Court in the New Mexico and Wyoing
cases. The Court declared that the lieu-selection statute constituted
an offer by the Goveriument to make an exchange of land, and that
when a State accepted the proposal and complied fully with the statutory requirements and the supplementary directions of the Secretary
of the Interior, the State thereby acquired the equitable title to the
-selected land.
The clear implication of the decisions in the New Mexico and
Wyoming cases is that if the States had not fully complied with all
-lhe requirements prescribed-by the pertinent-law and regulations,-there
would not have been an acceptance by each State of the Government's
offer, and the State would not have acquired any rights in the selected
land. Hobart L. Pierson,49 L. D. 436 (1923); of. State of New Mexico,

Robert M. Wilon, Le&see,v. RobertS. Shelton and Jo-hnT. Williams,
54 I. D. 112 (1932),' and State of California, Robinson, Transferee,
48 L. D. 384 (1921).

In the present proceeding, there are numerous requirements imposed by section 8 of the Taylor Grazing Act, as amended, and the
supplementary regulations which the State of California had not complied with on November 6, 1947. In connection with the publication of
the notice required by subsection (d) of section 8, the regulations
provide that, after an application has been filed and the necessary investigations have been made by the Commissioner of the General Land
Office (now the Director of the Bureau of Land Management), a notice of the exchange will be submitted to the State for publication;
and that, after publication of the notice, the State shall submit proof
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,of such publication

(43 CFR 147.8, redesignated 43 CFR, 1947 SLpp.,

147.6). With respect to the conveyanceby the State of title to the offered lands, as required by subsection (c) of section 8, the State is required to submit a duly recorded deed of conveyance of the offered
lands (unless they are unsurveyed), a certificate that the offered lands
have not been soldtor dtherwise'encmbered by-the State, a certificate
by the county recorder or by an approved abstracter that no instrument purporting to convey or encumber the title to the offered lands
is of record or on file in the 'recorder's office, and, if the offered lands
have ever been held in private ownership, an abstract of title and a
tax certificate (43 CFR 147.8,redesignated 43 CFR, 1947Supp., 147.6).
None of the steps required of a State in connection with an exchange
of lands under section 8 had been taken as of November 6,. 1947,by
the State of California in the present case, with the exception of the
filing of the exchange application. Of course, the notice to be published by the State oftCalifornia was-to be prepared and furnished to
the State by this Department, and the Department had failed to perform its part of this procedure as of November 6, 1947. However, I
am of the opinion that such failure on the part of the Department
could not operate to confer upon the State vested rights in the selected
lands under the decisions in the New Mexieo and Wyoming cases.
It might be contended that section 8 of the Taylor Grazing Act,, as
amended, goes beyond the doctrine announced by the Supreme Court
in the New Mexico and Wyoming cases and confers upon a State rights
in selected lands upon the mere filing of an exchange application under
that section.- Section 8, as originally enacted, was construed by the
Department as authorizing only those exchanges of lands with States
Vwhich the Secretary of the nterior determined would benefit the
public interest in the control:of grazing on the' public range under the
Taylor Grazing Act. Solicitor's opinion, 55 I. D. 9 (1934). By the
act of June 26, 1936, section 8 was amended so as to provide that uponi

the filing of an exchange application by a State, the Secretary "shall,
and is hereby, directed to proceed with such exchange at the earliest
practicable date and to cooperate fully with the State to that end."
The legislative history of the 1936 act clearly indicates that the pur'pose of the quoted language was to deprive the Secretary of his discretion in the matter of determining whether an exchange application
submitted by a State was in the public interest, and to require him to
act upon such an application without regard to the factor of the public
interest. Solicitor's' 'opinions .. 31956 (October 26,' 1942) .- and
3M-33608(April 22, 1944); State of Montana, A-20068 (November 3,
1936; modified January 13, 1937). However, nothing in the language
of the 1936amendment to section 8 or in its legislative history requires
or warrants the conclusion that the amendment was intended to go so
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far as to confer upon a State rights in'selected lands merely upon the
filing of an application for such lands pursuant to section 8.
- In this connection, it should: be noted that, under fthe Supreme
Court's construction of the lieu-selection'law involved in the New
Alexico and Tyoiming cases, the Department did not have an option to,
accept or reject a lieu selection; the Department could only ascertain
whether the requirements for a selection had been net by a State.
Nevertheless, the Court did not hold that a State acquired rights in
selected land merely upon filing a selection list.

Instead, a State's

rights in selected land vested under the lieu-selection law only after
the State; had complied with all requirements of the law and the pertinent regulations. Similarly, it is reasonable to conclude that under
section 8 of the Taylor Grazing: Act, as amended, a State must fully
comply with all the requirements prescribed by the section and the
applicable regulations in order to acquire rights in land selected pursuant to section 8.
Conversely, a State is at liberty to cancel or modify a selection under
section 8 at any time prior to full compliance by the State with the.
prescribed requirements. If the construction of section 8 urged by
the State of California in this case were to be adopted, the rights and
obligations of a State in connection with 'an exchange would be fixed
as of the date of the filing of the State's application, and the State
could not thereafter make adjustments thought to be advantageous in
the light of changing circumstances.
It is my opinion, therefore, that as the State of California had not,
prior to November 6, 1947, fully complied with all the requirements
prescribed by section 8 f the Taylor Grazing Act, as amended, and
the supplementary departmental regulations, the State did not have
on that date any vested rights in the selected lands, so as to prevent
the withdrawal order of November 6, 1947,from being effective as to
the 16,000acres of selected lands referred to in the order. -That order
accordingly bars approval of the- State's exchange application as to
the 16,000 acres affected by the withdrawal order.
As the 16,000 acres of selected lands involved in this appeal were
affected by the withdrawal order of November 6, 1947, it perhaps is
unnecessary to consider at this time the effect of the act of March 19,Y
1948,adding lands to the Shasta National Forest. However, as to the
6,000 acres of selected lands which were not withdrawn by the order
of November 6, 1947,but were affected, at least nominally, by the act
of March 19, 1948, it may be noted that the 1948 act provided that
the addition of lands to the national forest should be "subject to any
valid claim or entry now existing and hereafter legally maintained."
Similar legislation had been introduced in a number of preceding Congresses.' The quoted phrase appeared for the'first time in H. R. 2854,
79th Congress. Prior' to that time, the bills provided that the transfer
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of lands to the national forest "shall not interfere with legal rights
acquired under any public-land laws so long as such rights are legally
maintained"' (H. R. 1600, 77th ong.; H. R. 2659 and. S. 950, 76th
Cong.). No explanationfor'tihe change in language appears in the
legislative history of H. R. 2854,79th Congress.
In Stockley v. United States, 260 U. S. 532 (1923), it was held that
the phrase "existing valid claim" obviously meant something less
than a vested right. A. similar position has been taken by the Department concerning the meaning of the term "valid claim." Ben
S. Miller, 55 I. D. 3 (1934). Consequently, it would be reasonable
to interpret the phrase, "subject to any valid claim * * * now
existing" in the act of March 19, 1948, as permitting something less
than a vested right to remove an area of land from the operative
,effect
of that statute. In view of the mandatory nature of the present
language used in subsection (c) of section 8 of the Taylor Grazing
Act, as amended, with respect to effectuating exchanges desired by
.States, it seems that the pendency on March 19, 1948, of an applica-tion from a State for an exchange of lands under section 8 of the
'Taylor Grazing Act, as amended, would constitute such a "valid
-claim" to the public lands ['slected bythe State as to prevent such
lands from being added to the Shasta National Forest under the
-provisions of the act 'of March 19, 1948, so long as the application
may be maintained by the State. Accordingly, it appears that the
act of March 19, 1948, does not prevent the Director of the Bureau of
Land Management from approving the application of the State of
-California as to the 6,000acres of land mentioned above.
Therefore, pursuant to-the authority delegated to the Solicitor by
the Secretary of the Interior

(sec. 23, Order No. 2509; 14 F. R. 307),

-the decision of the Director of the Bureau of Land Management is
-affirmed.
MASTIN G. WuxTE

Solicitor.
ANTHONY S. ENOS

-A-25364
-Color

.

of Title-Supervisory

Decided June 3, 1949
Power of Secretary.

The fact that the required. good faith of an applicant to obtain a patent to
public land under the Color of Title Act was: not questioned by the Bureau
of Land Management in allowing theapplication
and- in appraising the
land. does not preclude consideration of the' factor of good faith on appeal
by the applicant from the decision of the Bureau on the appraisal.

,*The fact.that land may havebeen held by other persons.in good faith for
more than 20 years under color of title does not justify the issuance of
a patent under the Color of Title Act to one who thereafter purchased
the land with knowledge that title was in the United States.
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APPEAL FROM THE BUREAU OF 1AND MANAGEMNT

Anthony S. Enos fiied an applic

n under the Colot of Title;Act

(43 U. S. C., 1946 ed., secs. 1068, 1068a) to obtain a patenton lot
106, sec. 30, T. 4 S., R. 1 W., M. D. M., California.
On December 2,.

1946, the Acting Director of the Bureau of Land Management allowed the application on the basis of the allegations made by Mr.
Enos in his application. On April 25, 1947, Mr. Enos was notified
that the lot had been appraised at $00O, and he was allowed 30
days within which to deposit the money or to file an appeal to thehead of the Department.
Mr. Enos appealed on the ground that the appraised value was excessive. In a departmental decision dated January 21, 1948,the appraisal was approved, but, in view of certain statements made by
the applicant on appeal, the case was remanded to the Bureau of
Land Management for further consideration of the good faith of
the applicant (A-24646).
On March 9, 1948,the Assistant Director of the Bureau vacated the
decisions of December 2, 1946,and April 25, 1947, and rejected the application on the ground that the applicant knew, at the time when he
purported to purchase the property, that title was in the United States
and, accordingly that he is claimingtheproperty-merely by adverse
possession, which is not sufficient to warrant the issuance of a patent
under the Color of Title Act.
Mr. Enos has now appealed to the head of the Department from the
decision dated March 9, 1948'. He urges that the decisions of December 2, 1946, and April 2, 1947, be reinstated.

The mere fact that the good faith of the applicant was not questioned by the Bureau of Land Management in connection with the
decisions of December 2, 1946, and April,25, 1947, did not preclude
subsequent consideration of that point. It is well established that, sk
long as the-legal title to public and remains.:in the United States.
the Secretary of the Interior has the power to reopen and reconsider
any administrative action previously taken with respect to such land.West v. Standard Oil Co., 278 U. S. 200,-210 (1929) ; Aichigan Land
and Lumber Co. v. Rust, 168 U. S. 589, 592 (1897) ; Knight v. United;

States Land Association, '142 U. S. 161, 176 (1891).
The exercise of that power was particularly appropriate in the
present case, where the applicant is proceeding under an act which
authorizes the issuance of a patent to public land in the discretion
of the Secretary of the Interioir "whenever it shall be shown to the
satisfaction of the Secretary" that the requirements of the statute
have been met. One of those requirements is that the land must have
been held in good faith by the applicant. Whenever there is reason
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to doubt the good faith of an applicant, personnel of the Department
should be especially astute to see that the doubt is dispelled before
authorizing the issuance of a patent.
The Color of Title Act requires that the land shall have "been
-held in good faith and in peaceful, adverse, possession by a citizen
of the United States, his ancestors'ir grantors, for more than twenty
years nder claim or color of title;" and authorizes the Secretary to
"cause a patent to issue for such land to any such citizen." Mr. Enos
contends that since his grantor and his grantor's predecessors -held
the property for more than 20 years in good faith under color of title,
they acquired a right to a patent, and that he necessarily acquired
such right whenl he purchased the property. However, I do not
believe that the statute is reasonably subject- to such a construction.
The good faith of the person applying for a patent under the Color of
Title Act must be established. Consequently the fact that the land
applied for may have been held by other persons in good faith f or more
than 20 years under color of title does not justify the issuance of a
patent to one who thereafter purchased the land with knowledge that
title was in the United States. In such a case, one of the requirements
of the statute, the good faith of the applicant, is missing.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 23, Order' No. 2509 14 F. R. 307), the
decision of the Assistant Director of the Bureau of Land Management
-in vacating the decisions of December 2, 1946, and April 25, 1947, and

in rejecting the application of Mr. Enos is affirmed.
-

MASTIN G. WHITE,

:-:S

Solicitor.

OIL AND GAS LEASES OF TRIBAL LANDS OF NORTHERN

CHEYENNE TRIBE
Competitive Bidding-Tongue

River Reservation.

The tribal lands of the Northern Cheyenne Tribe of the Tongue River Reservation cannot be leased for the development of oil and gas without competitive
bidding.
An Indian tribe which has organized and incorporated under the Indian
Reorganization Act can issue oil and gas leases on tribal lands without
competitive bidding if, and only if, the constitution or charter of the tribe
expressly, provides for such leasing on a noncompetitive basis.
Neither the constitution nor the charter of the Northern Cheyenne Tribe
specifies what procedure shall be followed in the issuance of- tribal oil and
gas leases, and, accordingly, the method of competitive bidding must be
followed.
-
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M-36007

To THE UNDER SECRETARY.
You have requested that I express an opinion on the question
whether the tribal lands; of the Northern Cheyenne Tribe of the.
Tongue River Reservation may be leased for the development of oil
and gas without competitive bidding.
The leasing of tribal lands for any mining purpose is governed
by the act of May 11, 1938 (52 Stat. 347; 25 U. S. C., 1946 ed., sees.

396a-396f), which is applicable to all Indian reservations, with certain
specified exceptions. The Tongue River Reservation is not included
among.the reservations excepted from the provisions of the act.
Section 1 of the act, provides that leases of tribal lands for mining
purposes may be issued, with the approval of the Secretary of the
Interior, "by authority of the tribal council or other authorized spokesmen for such Indians." Section 2 of the act expressly provides that a
lease for the development of oil or gas may be issued only after competitive bidding.
However,'section 2 of the act contains a proviso which states:
*: *: * That the foregoing provisions shall in no manner restrict the right
of tribes organized and incorporated under sections 16 and 17 of the Act of
June 18, 1934 (48 Stat. 984), to lease lands for mining purposes as therein
provided and in accordance with the provisions of any constitution and charter
adopted by any Indian tribe pursuant to the Act of June 18, 1934.

The Northern Cheyenne Tribe of the Tongue River Reservation
is organized and incorporated under sections 16 and 17 of the act of
June 18, 1934 (commonly known as the Indian Reorganization Act;
25 U. S. C., 1946 ed., sees. 476, 477).

However, neither the consti-

tution nor the charter of the tribe prescribes any particular method
for the leasing of tribal lands for oil and gas mining purposes. See-tion 5 (X).(3) of the corporate charter of the tribe merely authorizes the making of oil and gas leases for such periods as may be
authorized by law. Moreover, this' particular provision is preceded
by a general provision declaring that any corporate powers granted
by section 5 of the charter shall be exercised "subject to any restriclions contained in the Constitution and laws' of the United States."
It is clear that the charter of the Northern Cheyenne Tribe does
not dispense with the requirement for competitive bidding contained
in the 1938 leasing statute with respect to, oil and gas, leases. On
the contrary, the charter appears to incorporate this requirement by
reference.

It is only when the-organic law of an Indian tribe which has taken
advantage

of sections 16 and 17 of the. Indian

Reorganization

Act

specifies what procedure shall be followed in the making of tribal
oil and gas leases that the procedure so specified must be followed
to the exclusion of the statutory method.
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It 'is my'opinion, therefore, that the tribal lands of the Northern
Cheyenne Tribe of the Tongue River Reservation cannot be leasedfor the development of oil and gas unless the leasing is preceded by
competitive bidding.
I am aware that in a memorandum dated June 6, 1941, the Acting
Solicitor of the Department expressed the view that the tribal lands
of the Blackfeet Indian Reservation could be leased for oil and gas
mining purposes without competitive bidding. The Blackfeet Tribe,
like the Northern Cheyenne Tribe, is organized and incorporated
under the Indian Reorganization Act. Insofar as the issuance of
oil and gas leases on tribal lands is concerned, the provisions of the
constitutions and charters of those two tribes are similar. Accordingly, to the extent that the views expressed by the Acting Solicitor
in the memorandum of June 6, 1941, are inconsistent with the views
expressed in this opinion, they should no longer be followed.
MASTN G. WRITE,

Solicitor.
DAVID C. CAYLOR

A-25416

Decided July 7,1949

Reclamation Homestead Entry-Farm

Units.

A homestead entry made on land withdrawn under the second form of reclamation withdrawal is subject to all the pertinent provisions of the reclamation law, including provisions enacted subsequent to the date of the entry
and prior to the acquisition by the entryman of equitable title to the land
through full compliance with the law.
In fixing the size of a farm unit under the reclamation law, the only limi-

tations are that the acreage shall not be less than 10 nor more than 160,
and that it shall embrace the amount of land reasonably required to support a family.
When, at the time of the establishment of farm units on a reclamation
project, another agency of the Federal Government is using part of the
land embraced in a reclamation homestead entry, it is proper for the Department, in establishing a farm unit for the entryman, to exclude the
acreage in Federal use and to set up as a farm unit the remainder of
the land in the entry, if the remaining acreage can reasonably be expected
to support a family.
APPEAL

ROX THE BUREAU O LAND MANAGEMENT

-On March 16, 194S,the Assistant Director of the Bureau of Land
Management required David C. Caylor to conform.his homestead
entry on the S/2NW1/4 and the Nl/2SW1/4 sec. 12, T. 9 S., R. 23 W.,

G. and S. R. M., Arizona, to a farm unit, designated as Farm Unit D,
Yuma Mesa Division of the Gila reclamation project, pursuant to section 4 of the Reclamation Act of June 17, 1902 (43 U. S. C., 1946 ed.,
948955-54

25
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sec. 419), and pursuant to the public notice issued thereunder, announcing the lands as irrigable under the project and the limit of area
per entry. The notice was issued on December 10, 1947 (12 F. R.
8845). The farm unit is described in the notice as lot 1, NE,4SW/4,
E1/2 NE/4NW1/4SW1/4,
NWI4, E/ 2 SE/4SW/ 4 NW/4, SE/4NW/4,
S/2NW1/4SW1/4,and NE1/4SW/4 , and includes 128.01 irrigable acres
in the Caylor entry.
Mr. Caylor has appealed to the head of the Department. He.
asserts that Farm Unit D was not established under the authority of
section 4 of the Reclamation Act, which empowers the Secretary of
the Interior to limit the area of each entry to that acreage which in
his opinion may be reasonably required for the support of a family,
but, instead, that it was established by arbitrarily deducting from the
appellant's entry, as originally made, approximately 27 acres of land
which are now,being used by the Federal Public Housing Authority,
and by setting up the balance of the entry as a f arm unit.
The land embraced in Mr. Caylor's entry was withdrawn on July 2,
1902, under a second-form reclamation withdrawal. Mr. Caylor's
homestead entry was allowed on October 30, 1903,1subject to all the
provisions, limitations, charges, terms, and conditions of the Reclamation Act, including the subsequent conformation of the entry to a farm
unit, as provided for in section 4 of the act. (See Mangus Mickelsonj
43 L. D. 210 (1914).) Mr. Caylor relinquished his entry in 1905. In
1913,Mr. Caylor applied for the reinstatement of his entry, and on
March 2, 1915,the entry was reinstated.
By the act of June 25, 1910 (43 U. S. C., 1946 ed., sec. 444), entry-

men who had previously made bona fide entries on lands proposed to
be irrigated under the Reclamation Act, and who showed that they
had made substantial improvements and that water was not available,
might be granted, in the discretion of the Secretary of the Interior,
leaves of absence from their entries until water for irrigation should
become available.

The act of April 30, 1912 (43 U. S. C., 1946 ed.,

sec. 445), protected such an entryman from contest for failure to
maintain his residence on the land or to make improvements on the
land prior to the time when water should become available for the
land. However, the latter act required any such entryman, within 90
days after the issuance of public notice under section 4 of the Reclamation Act, to file a water-right application for the' irrigable land
'At that time, homestead entries were permitted on public lands withdrawn under the
second form before the establishment of farm units and before water was ready for
delivery to the lands. Section 5 of the act of June 25, 1910 (36 Stat. 83., as amended
(43 U. S. C., 1946 ed., sec. 436), provides that after June 25, 1910, no entry shall be made
on lands reserved for irrigation purposes until the Secretary of the Interior shall have
established the unit of acreage per entry and water is ready to be delivered for the land
in such unit or some part thereof and such fact has been announced by the Secretary of the
Interior.
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embraced in his entry, the application to be in conformity with the
public iotice and the approved farm-unit plats.
Section 3 of the Reclamation Act, as amended in 1906 (43 U. S. C.,
1946ed., sec.434), authorizes the Secretary of the Interior to establish
in reclamation projects farm units of not less.than 10 nor more than
160iaeres, whenever he deems it advisable to do so "by reason of'market
Conditions and the special fitness of the soil and climate for the growth
of fruitand garden produce."
The act of August 13, 1914 (43 U. S. C., 1946 ed., sec. 435), requires

that all entries under reclamation projects containing more than one
farm unit shall be reduced in area and conformed to a single farm
unit within 2 years after making proof of residence, improvement, and
cultivation, or within 2 years after the issuance of a farm-unit plat if
the plat is issued subsequent to the making of such proof. This act
also provides that if an entryman fails to dispose of the excess of his
entry above one farm unit in the manner provided by law, and to
conform his entry to a single farm unit, his entry shall be subject to
cancellation as to the excess above one farm unit; and that, upon comIpliance with, the applicable provisions of law, the entryman shall be
entitled to receive a patent for that part of his entry which conforms
to one farm unit, as established for the project.
After its reinstatement, Mr. Caylor's entry was, in elffect,suspended
because water was not then available and because no public announcement of the lands irrigable under the project or of the limit of the
area per entry had been made.
While the entry was thus suspended, the Federal Public Housing
Authority, on March 20, 1943, requested permission of this Department to use approximately 14 acres of land in the NWl/4SW1/4sec. 12,
T. 9 S., R. 23 W., G. and S. R. M., Arizona, for the construction thereon
of war-housing units and the necessary streets and facilities to serve
the war-housing project. On April 29, 1943,that agency was informed
that the land was included in a reclamation withdrawal and that it was
embraced in the valid reclamation homestead entry of David'C. Caylor.
The Authority was informed that, as the use of the land for housing
purposes would interfere with the delivery of water from works of
the Gila project, the requested permission could not be given.
On July 31, 1943,this Department was informed by the Commissioner, Federal Public Housing Authority, that the housing project.
had been constructed, and the Authority renewed its request for permission to use the land. Thereafter, on August 20, 1943,in view of
the fact that the housing project had already been constructed on the
l and, permission was granted to the Federal Public Housing Authority,,
subject to valid existing rights and to the existing reclamation withdrawal, to use and occupy the land for the purposes of the housing-
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project until the expiration of the 6 months' period following the
termination of the unlimited national emergency declared by Proclamation No. 2487 of May 27, 1941 (5 Stat. 1647).

Subsequently, an

agreement was entered into between the Housing Authority and this
Department, under which the housing facilities constructed on the
land by the Authority should, after termination of the emergency,
become the property of the Bureau of Reclamation of the Department
of the Interior for use in connection with theiGila project.
On January 29, 1944,the Housing Authority requested permission
to use approximately 13 acres of land in the SW/ 4NWl/4 sec. 12 for
the purpose of constructing additional war housing; and on March 7,
1944,the permission of this Department to the use of that land was
given to the Authority, subject to valid existing rights. Attention
was called to the fact that the land was embraced in the valid reclamation homestead entry of Mr. Caylor. A similar arrangement was
made for the use of the housing facilities on this tract after the
termination of the emergency.
Subsequently, on December 10, 1947, the Department announced
that water would be available during the calendar year 1948 ard
thereafter for certain irrigable lands on the Yuma Mesa Division of the
Gila project, as shown on approved farm unit plats, and stated that
the area of public land in each of the farm units represents the acreage
which, in the opinion of the Secretary of the Interior, may reasonably
be required for the support of a family-upon such land. Included in
the list of lands for which water would be available was Farm Unit D,
embracing 128.01 irrigable acres of the original Caylor entry. The
parcels of land being used by the Federal Public Housing Authority
were not included in any farm unit. Mr. Caylor was thereupon
called upon to conform his entry to Farm Unit D.
The question before the Department at this time is the propriety
of setting up Farm Unit D without including the land used as aforesaid by the Federal Public Housing Authority, and of requiring Mr.
Caylor to conform his entry to that unit.
Mr. Caylor's entry on the land involved in this proceeding was
subject to all the provisions of the reclamation law, since the land was
withdrawn for reclamation purposes at the time of the entry. Among
those provisions is the one which authorizes the Secretary of the Interior to establish farm units of not less than 10 nor more than 160
acres (43 U. S. C., 1946 ed., sec. 434).

Another is the provision which

requires an entryman to conf orm his entry to a single f arm unit, as set
up by the Secretary (43 U. S. C., 1946 ed., sec. 435). The only limitations placed on the discretion of the Secretary in fixing the size of a
farm unit are the rule with respect to the minimum and. maximum
number of acres, and the standard to the effect.that the acreage shall
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be the amount of land reasonably required to support a family:
Jerome M. Higman, 37L. D. 718 (1909).;
The circumstance that the two provisions of law cited in the preceding paragraph were enacted subsequent to the date of Mr. Caylor's
original entry does not prevent them from being applied in his case.
In respect to land withdrawn for reclamation purposes, an entryman
does not acquire equitable title to the land until he has complied with
all the requirements of the law. See Irwin v. Bright, 258 U. S. 219
(1922).. Prior to the time of full compliance, the area may be reduced through the establishment of a farm unit having a smaller acreage than that embraced in the entry.
Because part of the land embraced in the Caylor entry was being
used by another agency of the Federal Government and substantial
improvements had been built on the land by that agency, and such
area was not in a condition to be used for reclamation homestead purposes, the Department, in determining the acreage to be included in
Farm Unit D, eliminated the area that was being used by the Federal
Public Housing Authority.
Mr. Caylor has submitted nothing to refute the finding that the
128.01 irrigable acres embraced in Farm Unit D are sufficient to support a family. As a matter of fact, the record shows that the average
size of the units opened to entry on the project is 91.48 acres, and that
Farrn Unit D in sec. 12,T. 9 S., R. 23 W., is among the larger units on
the project. Of the 54 units opened to entry by the public notice, only
8 are larger in area than Mr. Caylor's unit. Furthermore, there is
nothing in the record to indicate that a farm unit embracing more
than 128.01 acres would have been set up for Mr. Caylor if the factor
of the use by the Housing Authority of part of the land included in
his original entry had not been present.
As 'the decision appealed from merely required Mr. Caylor to conform his entry to the farm unit properly established under the reclamation law, there was no error in that decision.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), the decision
of the Assistant Director of the Bureau of Land Management is
affirmed.
MASTIN G. W:E1ITE,

Solicitor.
CLAIM OF S.

. DOBSON

Tort Claim-Forced Landing by Aircraft.
A trespass upon privately owned land due to a forced landing of an airplane is
a "wrongful act," within the meaning of that term as used in 28 U. S. 0.
sec. 2672, even though the pilot used due care in the handling of the aircraft.
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The Government is liable for the damage resulting from a forced landing on
privately owned land of an airplane piloted by an employee of the Government acting within the scope of his employment.

T-199

JuY 29, 1949.

S. J. Dobson, 376 Piedmont Street, Calhoun, Georgia, filed a claim
against the United States about March 1, 1949, in the amount- of $40
for compensation because of damage to land farmed by the claimant
and owned by N. F. Parks, Calhoun, Georgia, and damage to a wheat
crop which the claimant had planted on the land. The damage was
the result of a forced landing on the property by a Government-owned
airplane (C. A. A. No. NC-718) assigned to the Fish and Wildlife
Service and piloted by an employee of this Department.
The question whether the claim should be paid under the Federal
Tort Claims Act (28 U. S. C. sec. 2671 et seq.) has been submitted to
me for determination. That act authorizes the settlement of any claim
against the United States on account of damage to property caused
by a negligent or wrongful act or omission of an employee of the
Government while acting within the scope of his employment, under
circumstances where the United States, if a private person, would be
liable to the claimant for such damage in accordance with the law of
the place where the act or omission occurred.
It appears that the pilot made a forced landing while engaged in a
routine flight for the purpose of taking an inventory of waterfowl.
The forced landing was necessitated by the failure of a flap valve on
the carburetor heater to function properly. As a result of the failure
of the valve, ice formed in the carburetor and made further flight
hazardous. The valve had been inspectedprior to the take-off and was
found to be in working order. Apparently, it became defective in
flight.
' The claim is predicated primarily upon damage to a portion of the
wheat crop and upon the fact that deep wheel tracks were made on
the land by the plane while it was being maneuvered to a take-off
position on the field.
Section 11-105 of the Code of Georgia Annotated provides thatDamage to persons and property on the ground; prima facie evidence
negligence.-Proof of injury inflicted to persons or property on the ground
the operation of any aircraft and contact therewith, or by objects falling
thrown therefrom, shall be prima facie evidence of negligence on the part
the operator of such aircraft in reference to such injury.

of
by
or
of

In my opinion, the presumption of negligence raised by the statute
is rebutted in this case by the record. It appears that the valve which
became defective-had been inspected before the take-off. Moreover,
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the evidence in the record indicates that the pilot of the airplane used
due care in making the forced landing and in the take-off thereafter.
' However, I do not believe that, under the law of Georgia, liability
'for damage resulting from a forced landing by aircraft rests solely
on negligence. tis true that Georgia did not adopt the provisions of
sections 4 and 5.of the Uniform Aeronautics Act, under which there
is- liability, without regard to negligence, for the damage resulting
from a forced landing (see 11 Uniform Laws Annotated 160,161;
State v. Sammnwn, 189 Atl. 265, 270, 271 (Md., 1936)) ; and it does

not appear that the rule of absolute liability enunciated in Rochester
-&as & Electric Corporation v. Dunlop, 266 N. Y. S. 469 (1933), obtains
in Georgia.
'O the other hand, an unlawful interference with the right of

private property is actionable under Georgia law (Code of Georgia
Annotated sec. 105-1401), and I assume that the courts of Georgia
would follow the accepted doctrine that, although a person is privileged to enter the land of another without permission when it is
necessary to do so in order to save himself from death 'or serious
injury, he- is liable for any damage' which results from the entry.
Vincent v. Lake Erie Transp. Co., 124 N. W. 221 (Minn., 1910); Ploof
v. Putnam, 71 Atl. 188 (Vt., 1908); Restatement of the Law of Torts,
sec. 197; see also Pentz v. The King, Ex. C. R. 172, 175 (1931).

Further, in my opinion, a trespass upon privately owned land due
'to a f orced landing of an airplane is, with respect to any damage which
Tesults. 'a "wrongful

act," as that-term is used in 28 U. S. C. sec. 2672,

even though the pilot used due care in the handling of the aircraft.
The claimant is not the owner of the land upon which the forced
landing was made. 7The land is owned by Mr. N. F. Parks, and,
upder, some arrangement with him, the claimant was growing wheat
on the land. The claimant stated that'Mr. Parks and he were
"damaged'$20.00 each, making the total claim $40.00." There is no
evidence that Mr. Dobson was authorized to make a claim on Mr Parks'
bbhalf, and any award made as a result of Mr. Dobson's claim must
be confined to the damage which he suffered.
In Georgia, "The bare possession of land shall authorize the pos'sessor to recover damages from any person who shall wrongfully, in,
any manner, interfere with such possession" (Georgia Code Annotated, sec. 105-1403), and a tenant in possession of land may recover
damages for a trespass, his recovery being "restricted to the damages
which he himself sustained as the tenant in possession, the right of
recovery for damage by permanent injury to the freehold being in the
person who then owhed'the premises." Busrkhalter v. Oliver, 14 S. E.
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704 (Ga., 1891),; see Davis v. Garden Hills Corporation, 148 S. E. 861,
863, 864,157 S. E. 472, 158 S. E. 345 .(Ga.).

It appears from the record that the claimant does not seek compensation for any permanent injury to the land. Rather, he seeks to
recover for the damage done to the wheat crop and for ruts made
in the land which would hamper the operation of machinery in harvesting the crop. In these respects, the claimant, as the tenant in possession, may recover damages on his own behalf.
The evidence as to the amount of the damage done is sharply in
conflict. Mr. Dean D. Hayes, county agent, stated thatThe damage to an area of approximately 1/2acre of very fertile land by trampling and the plane wheels cutting into the soil is estimated at $20.00, and the loss
of wheat and time in operating harvesting equipment over the ruts made by
the plane is estimated at $20.00.

A regional supervisor of law enforcement for the Fish and Wildlife
Service, who was a passenger in the planes and the investigating officer
.each concluded that an award of $40 would be excessive, and recommended that an award of $10 be made. While it is difficult to assess
the amount of the damage from the evidence in the record, it appears
that the damage suffered by the claimant might reasonably be fixed at
the sum indicated by him as the amount of his own loss, i. e., $20.
DETERMINATION AND AWARD

Therefore, in accordance with the provisions of the Federal Tort
Claims Act and the authority delegated to me by the Secretary of the.
Interior (sec. 21, OrderNo. 2509,as amended; 14F. R. 4766)-

thatl. I determine

(a) The claim of S. J. Dobson accrued on January 10, 1949,and was
presented in writing to the Department of the Interior about March 1,
1949.

(b) The damage to the property of S. J. Dobson, on which this claim
is based, amounted to $20.
. (c) Such damage was caused by a wrongful act of an employee of

the United States Department of the Interior while acting within the
scope of his employment; and
(d) The United States, if a private person, would be liable to the
claimant for such damage under the law of Georgia, where the wrongful act occurred.
2. I award to S. J. Dobson the sum of $20, and I direct that this
amount be paid to him, subject to the availability of funds for such
purpose.
MASTiNG. W niTE,

Solioitor.
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A-25732

Decided August 4, 1949

Oil and Gas Lease-Application-Unsurveyed Lands.
An oil and gas lease application for unsurveyed lands which fails to describe

the lands by metes and bounds is defective and creates no preference rights
as against a proper application filed before the defect is corrected.
APPEAL FROXE THE BUREAU OF LANTD mANAGEMENT

On June 5, 1944, Mrs. Margaret Prescott filed an application for
an oil and gas lease for certain unsurveyed lands in Utah." Her application was rejected because it failed to describe the lands by metes and
bounds and because it was not accompanied by an affidavit as to settlers.
She filed an amended application properly describing the lands on
June 20, 1944. By a decision dated January 9, 1949,the manager of
the Salt Lake City district land officeruled that Mr. W. T. Stockman
was entitled to a preference right over Mrs. Prescott to an oil and gas
lease because Mr. Stockman had filed a valid application for these
lands, correctly describing them, on June 12,1944. On appeal by Mrs.
Prescott, the Associate Director of the Bureau of Land Management,
on March 21, 1949, affirmed the manager's decision.

Under the Department's regulations, an application for an oil and
gas lease on unsurveyed land must describe the land by metes and
bounds, tied to a corner of the public surveys by courses and distances
(43 CFR, 1946 Supp., 192.42 (d); 11 F. R. 12958). An accurate description is essential to enable the land officeto process the application
and to administer the land. It is equally essential to inform all subsequent applicants and other interested persons that an application
for the 1and-has already been filed. Compliance with the regulations
in this regard is essential to the creation of any rights in the-applicant.
H. L. Rath, 60 I. D. 225 (1948).
None of the decisions cited by Mrs. Prescott in her appeal is appli-.
cable to this case.

Melvin P. Yates, 11L. D. 556 (1890), involved the rule that an application for a homestead entry may not be filed for land covered by an
existing cash entry. That rule is not relevant here, since the filing of
an application for an oil and gas lease does not preclude the filing of
other applications.
Spindle Top Oil Ass'n v. Downing, 48 L. D. 555 (1922), permitted
the first applicant for an oil and gas permit, without being defeated
by a subsequent application by another applicant, to eliminate certain
' Under section 17 of the Mineral Leasing Act of February 25, 1920, as amended (30
U. S. C., 1946 ed., sec. 226).

I
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lands from his application in order- to -comply with the rule as to
compactness of the land covered by a permit. The initial failure of
the applicant in that case to comply with the rule concerning compactness was not considered to be a fatal defect becausethe application?
of the rule. depended on the extent of prior disposals within a particular area. Moreover, there was no question as to what lands were
applied for in the Spindle Top case. In this case, however, involving
a controversy over the leasing of particular lands, the very basis of
a valid application is an accurate description of the lands for which
the lease is desired; and precise compliance with the regulation requiring that the description of unsurveyed land be furnished by metes
and bounds, conected with a corner of the public surveys by courses
and distances, must be required.
1ake feld v. Russell, 52 L. D. 409 (1928), was based on a regulation
(since changed) that applications accompanied by insufficient filing
fees should be-suspended rather than rejected.
Inasmuch as Mrs. Prescott's application of June 5, 1944,-failed to
comply with the regulations respecting an accurate description of the
lands, it was fatally defective, it did not confer any rights upon her,
and it was properly rejected. Her rights as an applicant for an oil
and gas lease stem from her first valid application, which was filed
on June 20, 1944. Her rights, however, are subject to the prior application, correctly describing the lands, which was filed by Mr. Stockman on June12, 1944.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior

(sec. 23, Order No. 2509; 14 F. -R.307),

the decision of the Associate Director of the Bureau of LandManagement is affirmed.
MAsTIN G. WHITE,

Solicitor.
OHIO OIL COMPANY AND M. D. WOOLERY
V.

W. F. KISSINGER

A-25537

AND YALE OIL CORPORATION

Decided August 19, 1949

Oil Placer Mining Claims-Diligence-Coal
Field Examiner's Reports.

Lands-Rules

of Practice-i

A finding by the head of a district. land office in a contest proceeding between
private parties, in which the Government has intervened, is subject to
review by the Director of the Bureau of Land Management even though
no appeal from the finding has been taken by either party to the contest
or by the Government.
In view of the long-standing practice of the Department to treat as confidential the reports of field examiners of the Bureau of Land Management,
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a motion by an appellant for an order to permit an examination of such
a field report will be denied, particularly where no consideration has been
given to the report in the decision- from which the appeal is taken.
Oil placer mining claimants, whose claim,; prior to discovery, was included

in land withdrawn by an Executive order .issued under- the act of June
25, 1910, as amended, were not engaged on the date of the withdrawal and
thereafter in such diligent prosecution of work leading to a discovery as
to exclude their claim from the withdrawal, where they had only piled
some lumber and started a derrick on the claim at the date of the with* drawal and where thereafter, over a period of 22 years, they erected two
incomplete derricks, worked on roads, excavated a sump, and did some grading and leveling of sites for equipment.
Where there is substantial evidence to show that a tract of land contains two
beds of a high-ranking sub-bitumtinous coal of appreciable thickness and
beat value which are subject to small-scale mining, and that coal from
the same beds in adjoining land has in fact: been mined and sold, the land
will be considered as valuable for coal and may properly be classified as
coal land, so that it is not subject to location under the mining laws.
Mining claimants who protest the issuance of an oil and gas lease on land
covered by their claim have the burden of proving that they have a valid,
subsisting claim.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

A 5-year noncoinpetitive oil and gas lease, embracing the Wi/2NEl4
(lot 2 and SW/4NE1/4) sec. 23, T. 58 N., R. 100 W., 6th P. M., Wyom--

ing, was issued to W. F. Kissinger on January 1, 1942,and thereafter
was assigned to the Yale Oil Corporation. This tract and the
El2NE/4

(lot 1 and SE/4NE1/4)

sec. 23 had been classified as coal

land on March 12, 1910, and priced at $35 per acre for the W/2NE1/4
and $25 per acre for the E½NE1/4. On December 6, 1915,the entire
NE/4 sec. 23, together with other land, had been withdrawn by an
Executive order under the act of June 25, 1910,as amended (43 U. S.
C., 1946 ed., secs. 141-143), and placed in Petroleum Reserve No. 41.

The NE'/4 sec.-23 lies in the western portion of the rich Elk Basin
oil field.
On August 14, 1943, The Ohio Oil Company and M. D. Woolery
filed a protest against the issuance of the lease to Mr. Kissinger. They.
alleged that on October 15 1915,Mr. Woolery and seven other persons.
had located the NE'4 sec. 23 as the Mack No. 5 placer mining claim;.
that on December 6, 1915 (the date of the Executive order withdrawing the NE/4 sec. 23), the locators were in the diligent prosecution of
work leading to the discovery of oil and gas on the claim; that they
continued in such diligent work to a discovery;- that the claim had
always been, and. at the time of the protest was, a valid, subsisting
claim; and that The Ohio Oil Company was the holder of an oil andgas lease on the claim which had been issued by the locators on May,
21, 1917.
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Dn May 24, 1944,the Commissioner of the General Land Office' held
-the mining claim to be void on the ground that land classified and valuable for coal is not subject to location under the mining laws. On
the protestants' appeal to the head of the Department, Assistant Secretary Chapman held on September 27, 1944,that the mere classification
of land as coal land does not bar a mining location for nonmetallic
minerals unless the land in fact possessesvalue for coal (58 I. D. 753).
He remanded the case to the General Land Office for a hearing, at
which the burden would be on the protestants to show that the land
in the NE1A sec.23 possessed no value for coal and the classification of
the land as coal land was therefore erroneous; that on December 6,
1915,the locators of the Mack No. claim were in the diligent prosecution of work thereon leading to the discovery of oil or gas, and that
such work was continued with diligence to discovery.
Pursuant to the Assistant Secretary's decision, a hearing, in which
the Government intervened, was held from June 5 to 12, 1945, resulting in 678 pages of testimony and over 250 exhibits.- In addition, the
testimony of seven witnesses was taken by deposition, and judicial
notice was requested of numerous records in the Department.
Following the hearing, the register of the district land officeheld
on October 4, 1945, that although the "Evidence indicates that the oil
placer mining claim was developed with diligence," the prior classification of the land as coal land had been proper and the mining claim
-wastherefore invalid from its inception. The register also held that as
there was an oil well "on the land which has produced since the year
1919," the issuance to Mr. Kissinger of a noncompetitive oil and gas
lease on the land had been improper. He therefore recommended
that the Mack No. 5 claim be declared invalid "because invalid at
time of its location," and that the lease to Mr. Kissinger be canceled
because the land was not subject to lease without competitive bidding.
The protestants and the contestees appealed to the Director of the
Bureau of Land Management. On July 13, 1948, the Director held
that the evidence showed that the locators had not made a diligent
effort to develop the Mack No. 5 claim for a period of more than 2½.
years after the withdrawal, and that the protestants had failed to
prove that the coal classification was erroneous. He therefore held the
Mack No. 5 claim to be invalid in its entirety. As for the Kissinger
lease, the Director stated that there is no oil well on the land covered
by the lease, and that it was only after the issuance of the lease that the
land covered by the lease was defined on August 29, 1944, as being on

the known geologic structure of the Elk Basin field as of June 28,
Effective July 16, 1946, the General-Land Office was abolished and its functions were
transferred to-the Bureau of Land Management by- section 403 of Reorganization Plan
No. 3 of 1946 (11:P. R. 7875, 7876; 7776).
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1943.2 The Director accordingly rejected the register's recommendation that the Kissinger lease be canceled.
The protestants have appealed from the Director's decision to the
head of the Department.
At the oral argument Ol the appeal, which was heard on July 9,
.1949,the appellants filed a motion to strike the reply of the Government to the appellants' notice of appeal and a motion to strike the
contestees' brief on appeal, the ground of the motions being that
the reply and brief discussed matters which were not mentioned in
any appeal by the Government or by the contestees from the register's
decision. The matters referred to- are not specified in the motions,
but the appellants evidently refer to discussions of the question of
due diligence. The appellants also filed a third motion for an order
requiring the Government to produce for appellants' inspection
reports of G. B. Morgan with respect to the Mack oil placer mining
claims in general and Mack No. 5 in particular.
1. The appellants contend that as neither the contestees nor the
Government appealed from the register's statement concerning the
evidence on the issue of diligence, the-register's conclusion on that
issue was final and was not subject to review by the Director. The
motions to strike the Government's reply and the contestees' brief
are predicated upon this contention.
The appellants concede that the Department has expressly ruled
that a decision by a register may be reviewed by the Director in the
absence of any appeal, but they assert that the rulings have been made
only in cases where contests were brought by the Government rather
than by private parties. This is not correct. A private contest was
involved in City of Phoenix, 53 I. D. 245 (1931), in which such a
ruling was made; see, also, United States v. Central Paci/lo Railway
Company,

49 L. D. 465 (1923).

Moreover,

in the cases involving

Government contests, the ruling was not predicated upon the fact that
a Government

contest, as distinguished

from a private

contest, was

involved. United States v. Robert L. Pope, Jr., 58 I. D. 574 (1943).
The appellants' contention is tantamount to an assertion that a register's decision is res iudicata, if no appeal is taken from it. Such an
assertion is clearly without foundation, in view of the fact that even
a decision of the Secretary of the Interior is not res judicata. United
States v. U. S. Borax:Company, 58 I. D. 426,430 (1943); H. T. Rowley,.

58 I. D. 550, 556 (1943). The Director's consideration of the issue
of diligence was therefore proper.
Furthermore, it may be noted that as the register concluded that the
Mack No. 5 mining claim was void from its inception because it was.
2 The register's mention of a producing well apparently was intended to refer to a well
on the E/ 2 NE/ 4 , which tract is not covered by the Kissinger lease.
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located on land in a coal classification, and recommended that the claim
' declared ivalid, thertewas no necessity or reason for an appeal
-by the contestees or the Government with respect to the register's

comment on thequestibn of diligence. The&Department's Rule of
Practice (43 CFR 221.50), which provides that notice of appeal from
a register's .decision shall specify the errors which constitute the
grounds of appeal and that grounds of error not specified shall be
regarded as waived, obviously was not intended to require the speci:fication.of errors which did not result in rulings unfavorable to the
*Appellant.
The appellants' motions to strike the Government's reply and the
* contestees' brief are therefore denied.
2. L'heappellants' motion for an order to require the production
of reports by G. B. Morgan relative to the Mack oil placer claims states
that the Goverimmenthas possession of the documents and has refused
permission for the appellants to examine them. The motion does not
identify the reports other .than to say that they were made during the
years 1923 to 1928 and that they contain evidence as to some or all
of the facts involved in this proceeding.
:
An examination of. the files of 'the Department on the Mack No.
mining claim discloses no report of any kind prepared by G. B.
Morgan. There is no indication that such a report exists.
As for the other Mack claims, the records of. the Department indicate that 13.Mack claims, including Mack No. 5, were located at approximately the same time. Discoveries were made on Mack Nos.
1, 4, 7, 9,10, and 11, and patents were issued for the claims upon
.applications submitted by the locators., In the processing of the applications, a field examination was made of each claim, and a report
was submitted by the examiner. Mr. Morgan examined and submitted
reports on all but Mack No. 11, and it is presumably his field reports
that the appellants wish to inspect.
Under sections 1 and 2 of the act of August 24, 1912 (5 U. S. C.,

1946 ed., sees. 488 and 489), the Secretary of the Interior or the
head of a bureau in the Department is authorized to furnish copies.
of official'records "when not prejudicial to the interests of the Government," and the Secretary is authorized to prescribe rules and regulations governing the inspection of the records of the Department.
Section 1 was amended on July 30, 1947,but .without change in the
provision rferred to above. (5 U. S. C., 1946 ed., Supp. II, sec. 488).
Prior to March 15, 1948,the regulations of 'the Department provided
that no inspection would be permitted of any r'ecord."which is deemed
to be onfidential .umiderthe rules of.the Dcpartment' other than, for a
proper purpose, to be stated by the applicant for inspection (43 CFR
2.4). The regulations were completely revised, on March 15,:1948
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'(X3F. R. 1454), and the subject matter of 43 CFR2.4 was restated in 43
CFR 2.1, which states that officialrecords shall be made available for
ins ection by persons directly and properly concerned in the subject
m-'atterof such records, unless the disclosure "would be prejudicial to
the interests of the Government." There is nothing, however, to indicate that the change in language was intended to change any practice that had theretofore obtained with respect to the disclosure of
records considered to be confidential.
The practice has been long followed by the Department of treating
the reports of field examiners of the Bureau of Land Management and
its predecessor, the General Land Office,as confidential and not open
to public inspection. (Letter dated October 16, 1908,to Clark, Prentiss and Clark, 38 L. D. 464; GeorgeF. Goodwin, 43 L. D. 193 (1914).)
In special cases,the substance of relevant portions of a field report has
been disclosed, but the report itself has not been made available for
(Glen L. Wilson et al., A-24288, December 31, 1946.)
inspection.
No particular reason has been offered by the appellants to justify a
deviation from this practice in the present case.
On the contrary, the appellants have not been prejudiced in any
way by any refusal to permit them to inspect the G. B. Morgan reports on the Mack Nos. 1, 4, 7, 9, and 10, claims.

The register did

not allude to those reports in any way in his decision; there is nothing in his decision from which it may, be inferred that he even saw
the Morgan reports. As for the Director's decision, it is clear that it
was based entirely upon the testimony of witnesses at the hearing
and upon the exhibits introduced into evidence. There is no reference ,whatsoeverin the decision to the Morgan reports. It is plain that
neither the register nor the Director relied upon any evidence except
that which was fully available to the appellants.
The motion for the production of the Morgan reports is therefore
denied.
3. Section 2 of the act of June 25, 1910, as amended (43 U. S. C.,
1946 ed., sec. 142), under which the withdrawal of December 6, 1915,

was made, provides, in part, as follows:
* * * the rights of any person who, at the date of any order of withdrawal
heretofore or hereafter made, is a bona fide occupant or claimant of oil or gas
bearing lands and who, at such date, is in the diligent prosecution of work leading to the discovery of oil or gas, shall not be affected or impaired by such order
in diligent prosecution of
so long as such occupant or claimant shall .continue
said work: *

It will be observed that this provision protected an oil and gas mining claimant from a subsequent withdrawal only if (1) on the date
of the withdrawal he was' diligdntly prosecuting work leading to a
discovery of oil or gas, .and (2) he diligently continued such work
thereafter until a discovery was made.
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The record in the case clearly shows that the Mack No. 5 claim was
located on October 15, 1915; that seven of the eight locators were officials or employees of The Ohio Oil Company; that all work done on
the claim was performed by or through the Company; and that on
July 19, 1918, Ohio commenced to drill a well in the extreme northeast corner of the claim, and diligently continued such drilling to a
discovery in November 1918. The question presented under the 191O
act is whether Ohio was engaged in the diligent prosecution of work
on December 6, 1915,and continued such diligent prosecution of work
through July 19, 1918.

On this issue, the protestants introduced in evidence numerous excerpts from old accounting records of Ohio. These records show that
from October 15 to December 6, 1915, the following work was performed on the claim: November 15, 1/ day spent by a teamster in placing timbers on the claim; November 19 and 20, 1/2 days spent by two
men in putting up the bottom sections of a derrick; November 30, ½2
day spent by one man in hauling casing to the claim. No further
work was done until December 15, when another

1/2

day was spent

by two men in hauling timber to the, claim. During the remainder
of December 1915, the following work was done: December 16,

1/4

day spent by one man in hauling derrick sills to the claim; December
26, 1 day spent by one man in digging a sump, and 1/2 day by two men
in hauling timber to the claim; December 27, 1 day spent by one man
in digging foundations for mud sills; December 30, 1 day spent by one
man and /2 day by each of two other men in building a drilling rig
(presumably the derrick started on November 19 and 20), and 1 day
by one man in hauling timber to the claim. Timber purchases were
made during the month, but it is not clear whether the purchases were
delivered to the claim by the lumber company or by employees of
Ohio.

Ohio's accounts show that, from January 1916 through July 1916,
approximately 95 man-days of work were spent in building roads,
and approximately 100man-days of work were devoted to grading and
leveling sites for water and fuel tanks and a boiler, digging a ditch
for sand pumpings, and doing some general grading and excavating.
From August through October 1916, apparently the only work done
was in excavating a sump hole, about 90 man-days being spent on
this job. From November 1916through June 1917,road building constituted practically the entire work on the claim, approximately 125
man-days being spent on this work. Seldom was more than one man
employed at any one time in doing work listed in this paragraph.
Ohio's accounts show some expenditures in September, October, and
November 1917, for hauling a rig to Mack No. 5 and tearing down and
building a rig. The next significant expenditures shown are for repairing, wrecking, and building a rig in April and May 1918. No
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further expenditures are shown until July 1918, when the discovery
well was commenced on the claim.

The testimony of a number of witnesses who had worked in the Elk
Basin field in 1915-1918was presented on behalf of the appellants and
the Government. Many of the witnesses, including Government witnesses, recalled.having" seen a stub or incomplete derrick on the Ma k
No. 5 claim at various times during the period 1915-1918, but only
one, Alex Pryde, said that he saw rig builders working on the claim.
He stated, however, that there were three successive derricks on the
claim and that the work which he observed was performed mostly in
connection with the 1918 derrick. Except for this testimony, none of
the witnesses testified that he personally saw any specific work being
performed on the claim. Albert J. Rosenlieb, superintendent in charge
of Ohio's operations in Elk Basin from December 1916 to January
1919,testified that he checked all the work reported on time slips, to
be sure that the work had been done; but he did not testify as to any
particular work. Fred E. Smith said that in the fall of 1916he visited
a roustabout living on the claim in a tarpaper shack, and that this
man had the job of working on roads with a pick and shovel; but Mr.
Smith did not say that he saw any work actually being performed.
The appellants' most persuasive evidence in the record respecting
the issue of diligence shows that one-third of a derrick was erected on
the Mack No. 5 claim in December 1915; that this partial derrick was
apparently blown over in the winter of 1915-1916; that in the fall of
1917 a second incomplete derrick was erected on the claim; and that
it, too, was blown down in the winter of 1917-1918. Outside of this
work, the appellants' contention as to diligence during the period from
October 15, 1915,to July 1918,is based upon a relatively small amount
of work, usually done by one man at a time, in grading sites for fuel
and water tanks and a boiler (which were never installed), digging a
sump hole, and building roads.
The appellants assert that the work summarized above represented
diligence in view of the general conditions obtaining in the Elk Basin
field in the period 1915-1918. They point to the testimony of
numerous witnesses who stated that the winters during that period
were unusually severe; that freezing cold and heavy snows hampered
and prevented drilling operations for several months each year; that
roads to and in the basin were poor; that water for drilling and domestic purposes was extremely scarce; and that the labor supply was
limited.
To evaluate these factors properly, it is necessary to consider their
impact upon operations generally in the Elk Basin field during the
period 1915-1918. On the same day that the Mack No. 5 claim was
located, October 15, 1915, Mack claims Nos. 1, 4, 7, 9, and 10, were
948955-54
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located.

On or around these two dates, Mack claims Nos. 2, 3, 6, 8,12, and 13,
were located, making a total of 13 Mack claims. There were eight
locators on each claim, seven of the eight being the same on all the
claims. The Mack claims were located roughly in the form of a V
which enclosed the principal portion of the Elk Basin field on the
e.ast, south, and west. Inside the V were 13 other oil placer mining
claims. The Mack No. 5 claim was at the top of the west arm of the V.
This arm was approximately 21/2miles long, and the east arm was 3/2
miles long.
According to the applications for patent filed by the locators and a
tabulation submitted by The Ohio Oil Company in connection with a
former appeal involving a number of the Mack claims (Cheyenne
044808), the following wells were completed on Mack claims in
:

1915-1918:

*

Work corWell
mNo. menced

Claimi

Mack No. 1-1
2
1
2
1

Mack No. 4Mack No. 7 Mack No. 9-1
Mack No. 10Mack No. 11

-

2
1
2
3

Discovery
made

Oct.

22, 1915

July

25, 1916

Nov.

4, 1915

Apr. 24, 1916

Oct.
Oct.

30, 1915
22, 1915

July 30, 1916
May 31, 1916

Oct. 22, 1915

May

5, 1916

Oct. 21, 1915

May 20, 1916

Well completed
Aug.
Aug.
May
July
Aug.
June
Dec.
May
June
Sept.
June

5,1916
9, 1917
6, 1916
19, 1918
2, 1916
4, 1916
1, 1917
5,1916
19, 1917
14, 1917
18, 1916

The Department has no record of drilling on the other seven Mack
claims, except Mack No. 5.

The six claims listed in the preceding paragraph are strung out
over a distance of 2/2 miles and are situated in the east arm of the
V and just above the apex in the west arm of the V. They lie within
a distance of from 1 to 21/2miles of Mack No. 5. The drilling on
each claim was performed by The Ohio Oil Company. Each application for patent recited that the drilling of the first wellwas hindered
by. severe.,winter weather, insufficient water, the freezing of water
pipe lines, and poor road conditions.
The Ohio Oil Company also performed the drilling on three other
claims held by other locators inside the V. On the Woods No. 3
claim, which was contiguous to Mack Nos. 1, 4, and 10, Ohio made
an initial discovery on March 15, 1916, and completed 2 producing
wells in 1916, 4 producing wells in: 1917, and I well on July 14, 1918.

On the Elk No. 9 claim, which cornered.on the northeast cornet of
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the Mack No. 5 claim, Ohio made an initial discovery on November
11, 1915, and completed the first well on December 4, 1915.0 Thereafter, Ohio completed 4 producing wells on the claim in 1916. On
the Elk No. 3 claim, which was situated within a mile of Mack No. 5,
Ohio drilled to a discovery on December 6, 1915, and completed the'
first well on December 15, 1915. In 1916, Ohio drilled 9 more wells on

the Elk No. 3 claim; in 1917, another well; and in 1918, prior to
July 19, 3 more wells.

In addition, Ohio drilled an unsuccessful well on the Hillside placer
claim (sometimes referred to as the Zimmerman claim), which adjoined the Mack No. 5 claim on the north. According to the testimony
in this proceeding and the records of the Department, a Keystone
rig and then a Standard or Star drilling rig were moved to the
claim in November or early December 1915by the Zimmerman group,
and the drilling of a well was commenced. Shortly thereafter, Ohio
moved a rig on the claim and started drilling a second well. Injunction proceedings were brought by the Zimmerman group against
-Ohio,but the matter was settled out of court at the end of the month,
with Ohio being permitted to continue drilling. Ohio's well was
unsuccessful. Another contractor then drilled a third well to a discovery on June 30, 1917. Ohio's well was drilled 142 feet and 76

feetXrespectively, from the south and east lines of the Hillside claim.
The discovery well on Mack No. was drilled 200 feet from the north
'and east lines of that claim, the two wells thus being approximately
370 feet apart. Testimony in this case indicates that some water
for drilling on the Hillside claim was obtained from dammed-up
water in a coulee on the Mack No. 5 claim.,

Ohio was not the only company operating in the Elk Basin field
in 1915-1918. Of the nine remaining claims in the V, discoveries
were made on six claims, Elk Nos. 1, 2, 5, 6, 7, and 8, in November

and December 1915,and in April 1916.3 On these claims, except for
the Elk No. 1 claim, 11 additional wells were drilled in 1916, 11 more

in 1917,and 5 more in 1918prior to July 19.
It is clear from this evidence that the delay of more than 21/2years
in drilling on the Mack No. 5 claim cannot be excused on the grounds
of severe winter weather, lack of equipment or materials, and shorta For convenience of reference to the departmental records, the serial numbers
16 claims referred to in this decision are as follows:
Mack No. 1__
Cheyenne 044808 Elk No. 1L______-_--ander
Mack No. 4 -_ -__-_
Cheyenne 045460 Elk No. 2-____Lander
Mack No. 7__- _ _
Cheyenne 044810 Elk No. 3
_-… _ --- Lander
Mack No. 9 -----7
Cheyenne 044809 ElkNo. 5
_-__…
__-Bander
L
Mack No. 10
_…
Cheyenne 044811 Elk No. 6
_ -…
=_ Lander
Mack No. 11 _----Billings
01801.8 Elk No. 7
____=_-______-Lander
Hillside placer
_-… __-Billings 027490 Elk No.. 8
_-_____-_Billings
…
Woods No. 3_ _…
_
Cheyenne'044819 Elk No. 9 Billings

of the
013214
013215
014555
013216
013213
013212
017661
018019
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age of labor. These factors presumably affected the entire Elk Basin
field; yet they did not prevent the drilling of 7 producing wells in
1915 (after October 15), 33 wells in 1916, 21 wells in 1917, and 10

wells in 1918 (up to July 19)-a total of 71 wells on the group of
16 claims just considered. Of these wells, Ohio itself drilled 2 in
1915, 21 in 1916, 9 in 1917, and 5 in 1918, a total of 37 wells oln 9 claims.

These figures exclude the unsuccessful well drilled by Ohio on the
Hillside claim.
It is especially significant that of the 37 wells drilled by Ohio, only
9 were discovery wells required to validate the 9 claims.

The re-

maining 28 wells drilled in 1916-1918were unnecessary for discovery
purposes. The labor, equipment, and time utilized for the drilling
of the 14 nondiscovery wells that were completed in 1916 would easily
have sufficed for the drilling of one well in that year on the Mack
No. 5 claim.

The appellants attempt to explain the delay in the development of
the Mack No. 5 claim by asserting that the Mack No. 5 was much more
remote from the rest of the field than the other Mack claims; that it
was farther from water; that a separate road was required to rech
the claim, whereas general roads in the field gave access to the other
claims; and that war conditions in 1916 and 1917 required maximum
production from known sources rather than development work. The
answer to these assertions is that Ohio was able to drill a well on the
Hillside claim in December 1915 within 150 feet of Mack No. 5,
using some water caught on Mack No. 5, and to drill five wells o
the Elk No. 9 claim in 1915 and 1916, which wells were within 2,300-

3,000feet of Mack No. 5. Ohio was able to haul timber to Mack No. 5
on several days in November and December 1915; and, at least by 1917,
Ohio should have had improved road conditions after the expenditure
of labor for road'building claimed for 1916. As for war conditions,
no evidence was submitted to show how the war affected operations in
the field. Moreover, war was not declared by the United States until
April

6, 1917.

What constitutes the diligent prosecution of work within the meaning of section 2 of the act of June 25, 1910,.depends upon the peculiar
facts in each case. United States v. North American Oil Consolidated,
242 Fed. 723 (S. D. Calif., 1917); United States v. Ruddoek, 52 L. D.
313, 321 (1927). From the facts presented in this case, it seems indisputable that Ohio could easily have drilled a well upon Mack No. 5
in 1916, or, at the latest, by the early summer of 1917. Whatever
doubt there may conceivably be with respect to whether appellants'
efforts up to December 6, 1915, represented the diligent prosecution
of work, there is no doubt whatsoever that, from the late spring of
1916to the fall of 1917,appellants' work was desultory, to say the least:
and contributed little toward the making of a discovery on the claim.
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Similar work, consisting of the excavating of sump holes, the building
of small cabins, and the erection of two derricks which were never
used or equipped for drilling, was held insufficient to constitute the
diligent prosecution of work in United States v. Midway Northern Oil
Co., 232 Fed. 619 (S.D. Calif., 1916). The work performed by the
appellants on Mack No. 5 also fell short of that held to be insufficient
in United States v. Stockton Midway Oil Co., 240 Fed. 1006 (S. D.
Calif., 1917). It did not approach the work found to be sufficient
in United States v. Grass Creek Oil & Gas Co., 236 Fed. 481 (C. C. A.

8th, 1916); UnitedStates v. North AmericanOil Consolidated,supra;
Consolidated Mutual Oil Co. v. United States, 245 Fed. 521 (C. C. A.

9th, 1917) ; and United States v. Standard Oil Co., 265 Fed. 751 (S. D.
Calif., 1920).

I conclude that the appellants have failed to show that on December
6; 1915, the locators of the Mack No. 5 claim were engaged in the
diligent prosecution of work leading to a discovery and that they continued thereafter in such diligent prosecution of work to the discovery
of oil in 1918. On the contrary, the evidence shows that work on the
claim leading to a discovery was not prosecuted with diligence until
sometime in the fall of 1917or spring of 1918.
4. The conclusion reached on the issue of diligence is sufficient to
dispose of this case. However, in view of the value of the land covered
by the Mack No. 5 claim, it appears desirable to consider the issue
whether the land involved in this proceeding is valuable for coal and
was properly classified as coal land at the time when the location of the
Mack No. 5 claim was attempted.

The evidence on this issue is directed to the entire NE/4 sec. 23.
It is undisputed that a 251/2-acretract in the northeast corner of the
quarter-section contains no coal at all and tai a iarge portion, if not
all, of the remainder of the NEl/4 sec. 23 is underlain by two principal
beds of coal in what is known as the Eagle formation. These beds
are exposed in an outcrop which runs south through the center of the
El/2 NEl/4 sec. 23 to a point in the SEl/4NEl/4 sec. 23, and then curves
to the southeast through sections 24 and 25. The beds dip to the west
at an angle of approximately 21 degrees and have never been mined,
the only exposures being along the outcrop.
Measurements of the beds were made at several points in the outcrop by witnesses for the appellants and the Government, most of the
measurements being made at the same points.
Six witnesses testified for the appellants at the hearing, four of
whom, W. E. Pinkney, George B. Pryde, Verner A. Gilles, and Wil.H Redshaw, claimed experience as practical coal miners; the other
two,, C. J. Hares and Wilson B. Emery, both in the employ of Ohio,
testified only as geologists.

354

DECISIONS

OF THE

DEPARTMENT

OF

THE INTERIOR

[60 ID.0

Mr. H~aresmeasured the upper coal bed'at four points, finding at the
respective points

141/2

inches of coal with a 1/2 -inch sha]e parting,

201/24

inches of coal with a l/2 -inch shale parting, 381/2 inches of very dirty!
coal, and 251/2inches of poor coal, bony coal, and poor dirty coal. Mr.'

Hares measured the lower bed at seven places, finding 20 inches of,
coal, separated by 3 inches of shale, at one point. At the other six
points he measured from 30 to 45 inches of very poor, poor, and dirty;
coal, separated by varying layers of shale and clay. He did find 15
inches of fair coal at one of the six points. Messrs. Pryde, Redshaw,
and Emery testified that they had checked Mr. Hares' measurements
and found them to be substantially correct.
Mr. Pinkney made measurements of three exposures in the lower bed
and one in the upper bed.' He testified that he found thicknesses of 24,
15, 22, and 20, inches of coal at these respective points, in addition to
layers of poor and bony coal.
Mr. Gilles measured the upper bed at two points and the lower bed
at four points, finding 71/2inches of coal at one exposure, and only
dirty coal at the other exposures, the dirty coal measuring from 24/2
inches to 38/2 inches with and'without partings.
Appellants' six witnesses testified unanimously that, in their opinion, the land in the NE/A4sec. 23 had no present, past, or future value.
for coal in' view of the thinness of the coal, its impurities, the separation of the coal layers by layers and partings of slate and clay, the
dip of the bed, and the location of the tract as to rail transportation
and market, all of *hich factors made it impossible to mine the coal
economically.

Three witnesses for the Government,'E. C. Galbraith and Oral J.
Berry, field examiners of the General Land Office, and Carroll E.
Dobbin, geologist employed in the Geological Survey, all of whom are
experienced in examining coal deposits althoukh lacking practical
coal-mining experience, testified as to measurements made jointly by
them of the two coal beds in the NE/ 4 sec.23. Their measurements of
five exposures in the upper bed showed 35 and 38 inches, respectively,
of coal at two points, and 32, 371/2,and 39, inches, respectively, of
coal; with one or tWo thin- shale "partings, at the other three-points."*
Their measurements of seven exposures in the'lower bed showed 32,1
35, 37, 46, 481/2, 33, and 30, inches, respectively, of coal, with a single

parting in the coal at each of three points. The witnesses described
the coal as a black weathered coal which would be classified as a good

quality of sub-bituminous coal. They further testified that, in-their
opinion, the coal would improve in quality away from the outcrop,
where it was subject to weathering and the infiltration of impurities.
On' this point, Messrs. Hares, Gilles, and Redshaw' also thought that
there might be some, but not much, improvement in the coal underground.
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The Government witnesses further testified that they measured
the coal in the Silvertip No.'2 mine in the SW1/4 sec. 24, about 1,800
feet southeast-from the southeast corner of the Mack No. 5 claim.
This mine was driven in the lower coal bed of the Eagle formation.
Twenty-eight and 32-34 inches, respectively, of clean black coal were
measured in the mine 100 and 150 feet down the slope. Measurements
were also taken in the Silvertip mine in the NW1/4 SE/4 sec. 25; which
was driven in the upper coal bed of the Eagle formation. This' was
apparently the Silvertip No. 1 mine, as distinguished from the original
Silvertip mine, which had also been located on the NWl/4SEl/ 4 sec. 25;

Fifty-five inches of a good grade of sub-bituminous coal,-with some
small lenses of dirt, were measured-about 120 feet in the mine. In the
opinion of the Government witnesses, the same quality of coal could
be expected in the Mack No. 5 claim. Of the appellants' witnesses,
only Mr. Hares testified that he had been in the Silvertip No. 2 mine;
he said that the coal did not improve in the mine. None of appellants'
witnesses had been in the Silvertip No. 1 mine.
J. R. Lerwill, district mining supervisor of the Geological Survey,
testified for the Government that the SWi/4 sec. 24 had been included
in a coal prospecting permit (Cheyenne 059073) issued to Jesse A.
Oldham on November 30, 1935, and that a coal lease for the SW1 A
SW 1/4 sec. 24 had been issued to Mr. Oldham on September 30, 1940.

Mr. Oldham opened the Silvertip No. 2 mine. Mr. Lerwill testified
that 833 tons of coal had been mined from the'property, that he had
seen coal weighed and trucked from the mine, and that minimum sale
prices set by the Bituminous Coal Commission had been posted at the
mine. The records of 'the Department show that Mr. Oldham filed a
relinquishment of his lease on September 27, 1941, stating that he
had operated at a loss under the permit and the lease and that the
prices set for his coal had caused him to lose trade. The relinquish,
ment was accepted by the Department as of September 29, 1942.
Mr. Lerwill also testified that the Silvertip, No. 1 mine on sec. 25
was operated under a coal lease (Cheyenne 056303) issued on February
14, 1936,and ultimately assigned to Clarence E. Malliott. This leasewas awarded to the second-high bidder of' a $155 bonus at public auction after the high bidder of a $160 bonus failed to comply with the
award. Mr. Lerwill stated that 4,476 tons of coal had been produced
from the Malliott lease and that he had seen as many as four men working in the mine at one time. The records of the Department show that
Mr. Malliott requested a cancellation of the lease on April 24, 1943.f
He stated that the mine was operated-at a loss because of the'thin
section of the coal and the expense of keeping the dip workings de-.
watered, and that the market for coal was such that the minimum
annual production of 275 tons required under the lease could not be
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mined. The Geological Survey substantiated his allegations and reported on June 3, 1943,that the high cost of mining, due to low coal,
bad roof conditions, and the pumping of water, precluded the probability of any other party being interested in the lease "at this time."
Mining ceased on November 23, 1942, but the lease has not yet been
canceled.
:John D. Northrop, of the Geological Survey, another Government

witness, testified that in 1926 he measured the coal beds in the Mack
No. 5 claim.

He found 281/2 inches and 2012 inches, respectively, of

clean coal at the two points measured in the lower bed, and 36 inches
and 251/2inches, respectively, of clean coal at the two points measured
in the upper bed. In his opinion, the dip of the beds and their lenticular character would be adverse for large-scale or commercial mining
but not for small-scale mining, such as wagon mines. Mr. Northrop,
also measured and took three samples of coal from the original Silvertip mine. The samples had a heat value of 9,980-10,300B. t. u., as received, and 10,670-11,020 B. t. u., air dried.

In Bulletin 341, Contributions to Economic Geology, 1907,Part II,
prepared by the Geological Survey, a description (pp. 183-187) is
given of the Silvertip coal field, which includes the coal beds and lands
under discussion. Measurements of the two coal beds in sec. 23 are
given, and the beds are described as "most excellent" (p. 185). A
brief description is also given of the original Silvertip mine (p. 186).
The bulletin states that the mine had reported production up to July
1907of 500 tons but that the workings indicated a much larger production, and that the coal was sold at $5 to $6 per ton.
It is clear that there is substantial evidence to show that the coal in
the NE1/4 sec. 23 f alls within the limits of thickness and fuel value
prescribed in the departmental regulations of April 10, 1909 (37 L. D.
663), pursuant to which the NEl/4 sec. 23 was classifiedand

valued as

coal land on March 12, 1910. The coal further meets'the requirements
of the revised regulations of February 20, 1913, for the classification
and valuation of coal lands (41 L. D. 528). Although the evidence
tends to show that large-scale commercial mining operations cannot
economically be undertaken on the NE1/4 sec. 23, the evidence indicates

that small-scale operations would be feasible.
It is true that the operations of Messrs. Oldham and Malliott on
adjoining land proved to be economically unsuccessful, but their experience does not necessarily disprove the value of the land in the
NEI/4 sec. 23 for coal. The fact is that, as early as 1907, coal of the
same quality and mode of occurrence as that in the Mack No. 5 claim

was mined and sold. A substantial tonnage of coal was also mined
and sold under the Oldham and Malliott leases. This is evidence that
the mine operatrs 'belie
the atid to be valuable for coal and were.
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willing to support their belief with substantial investments in money
and equipment. It is also evident that the coal was of a commercial
quality and had a market. The test as to whether land is to be considered as valuable for coal is not necessarily whether a miner would
be able to make a profit in operating the property. It is sufficient if
the coal is of "such quantity and quality Aswould warrant a prudent
coal miner or operator in the expenditure and labor incident to the
opening and operation of a coal mine or mines on a commercial basis."
Samuel D. Pulford et al., 45 L. D. 494, 500 (1916).
It is my opinion, therefore, that the evidence supports a finding that
the NE1/4 sec. 23 was valuable for coal, and was properly classified as

coal land, when the attempted location of the Mack No. 5 claim was
made; and that the location was therefore invalid. Arthur K. Lee
et al., 51 L. D. 119 (1925) ; E.mpire Gas and Fuel Company, 51 L. D.
424 (1926) ;John McFayden et al., 51 L. D. 436 (1926) ; H. W.Rowley,

supra.
It is of interest to note that the MoFayden case involved the coal
classification of the Mack No. 1 claim, which embraced the SE¼4
sec. 25, in which the Silvertip No. 1 mine is situated. The Department's decision granted the locators, whose application for a mining
patent to the SE1/4 sec. 25 had been rejected on the ground that the
land was classified as coal land, an opportunity to apply for a hearing
to show the mineral character of each 2/2-acre unit in the claim. Subsequent to the reported decision, an examination of the land was made
and a 421/2 -acre tract in the northeast corner of the SE1/4 sec. 25 was
reclassified as noncoal land. The locators accepted a patent to that
tract. They thereby: acquiesced in the determination that the rest of
the quarter-section, approximately 1171/4acres of land, was valuable
for coal. This area is underlain by the same two coal beds of the
Eagle formation which have been described and which extend under
the Mack No. 5 claim. The same situation existed in the Rowley case,
which involved the Hillside placer claim adjoining the Mack No. 5
claim on the north.
5. There remains for consideration appellants' contention that the
Department's decision of September 27, 1944, improperly required
them to sustain the burden of proof on the issues of diligence and coal
classification. This requirement was in accord with consistent holdings of the Department and has been imposed on other mining claimants who filed protests against entries or leases. United States v.

Huddock, supra; Minerva L. Jones Starks v. Frank P. Mackey, 60
I. D. 309 (1949). Moreover, having assumed, without objection, the
burden of proof at the hearing, appellants should not be permitted
to raise the question for the first time on appeal. Floyd et al. v.
Montgomery et al., 26 L. D.. 122, 131 (1898).
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In connection with this point, another contention of the appellants
should be considered, namely, that'the Director erred in, affirming the
register's statement that all interested parties appeared at the hearing.
-Appellants contend that, except for Mr. Woolery, none of the locators
or their successors was notified of the proceedings. In the first place,
it; may be noted that in their protest, which started this proceeding,
appellants stated that they were acting "for themselves and on behalf
of said locators and their successors." In the second place, this proceeding does not involve a contest brought by the Government to declare the claim invalid, but only a ruling on a protest which has been
made by the appellants against an outstanding oil and gas lease. In
a Government contest, all persons interested in the claim would be
notified and the burden of proof would rest on the Government. In
this proceeding, only the interests of the protestants and those whom
they in fact represent are affected by this decision. Minerva L. Jones

Starks v. Frank P. Mackey,supra. .
6. Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec.-23,Order No.J2509;14 F. R. 307),
and for the reasons set out above, the decision of the Director is
affirmedto the extent indicated in this decision.
MASTIN

G. WHITE,
; :Solicitor.

R. C. McCLYNONDS v. CHARLES COOPER

Decided August 19, 1949

A-25729

ReclamationHomesteads-Veterans' Preference-Contests.
A veteran of World War II applying for a reclamation homestead is entitled
to a preference right of -entryoily if he rendered 0 days or more of military
service, or if he has received wounds or incurred disability during his period
-of military service.
. Where an applicant has erroneously been allowed to make a reclamation homestead entry under the veterans' preference provisions of the act of September 27, 1944, his entry must be canceled upon a subsequent determination
that he was not entitled to preference as a veteran.
Under the Department's Rules of Practice, a contest cannot be brought against
a reclamation homestead entry upon grounds shown by the records of the
-

Department.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Public Notice No. 59 (12 F. R. 6092). was issued on August 22, 1947,

opening to reclamation homestead entry on September 9, 1947,certain
farm units ,in the Yuma project, Arizona-California.
Subparagraph (a) of pargraph 3 of. the Public Notice provided
that, pursuant to the act of September 27, 1944, as amended (43
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U. S. C., 1946 ed., Supp.

I, sees. 29, 282), the farm units would be
opened to entry for a period of 90 days to persons falling within certain classes, the first two of which were described as follows:
(1) Persons * * * who have served in the Army * * * of the United
States for a period of at least 90 days at any time on or after September 16, 1940,
and prbor to the termination of the present war, and are honorably discharged
therefrom.
(2) Persons * * * who have served in said Army * * * during such
period, regardless of length of service, and are discharged on account of wounds
received or disability incurred during such period in the line of duty, or, subsequent to a regular discharge, are furnished hospitalization or awarded compensstion by the government on account of such wounds or disability.

Subparagraph (c) of paragraph 3 of the notice required any applicant claiming veterans' preference to attach -to his application a
copy of an official document constituting evidence of the facts uon
which the claim for preference was based.
The Public Notice provided (subparagraph (c), paragraph 6;
,subdivisions(2) and (3) (b), subpar.agiaph (c), paragraph 7) that
applications filed within the 90-day period by persons qualifying under the veterans' preference provisions would be placed in a firstpriority group and would be considered in the award of farm units
prior to the consideration of nonpreference applications filed within
the 90-day period and applications filed either by preference or nonpreference applicants after the expiration of the 90-day period.
Charles Cooper filed an application for a farm unit as a preferenceright claimant and was awarded Farm Unit E on-March 22, 1948,by
the board of examiners appointed by the Commissioner of the Bureau
'of Reclamation to conduct the opening. He filed an application on
April 8, 1948, to make a homestead entry on the farm unit, and his
atpplication.was allowed, onjthe sme day by the, acting ianager of
-thedistrict -landtofficeat Phoenix, Arizona. Attached to Mr. Cooper's
homestead application was a photostatic copy of his certificate of
discharge from the military service, which showed that he had served
in the Army for 1 month and 9 days and had been discharged by
reason of a certificate of disability.
Thereafter, in a manner not precisely disclosed by the record, a
question was raised as to whether Mr. Cooper was entitled under
Public Notice No. 59 to a preference

right.

On August

12, 1948,

'the Chief, Branch of Land Disposal, Division of Adjudication, Bureau
.of Land Management, requested from the Adjutant General's Office,
-Department of the Army, a report on Mr. Cooper's military service,
with particular reference to whether he was discharged on account
of disability incurred during his period of service. On October 14;
1948, a reply dated October 11, 1948, was received by the Bureau of
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Land Management from the Adjutant General, who stated that Mr.
Cooper was discharged because of a disability which existed prior
to his induction into the military service. The reply was transmitted
to and received by the district land office at Phoenix on February
7, 1949.

In the interim, on August 23, 1948, the Washington office of the
Bureau of Land Management received copies of letters dated. July 19
and August 2, 1948, which the regional office of the Veterans' Administration at Phoenix had addressed to the Bureau of Reclamation
officeat Yuma, Arizona, and which stated that the Veterans' Administration had not recognized the disability for which Mr. Cooper
was discharged as having been incurred in or aggravated by his military service.
On August 25, 1948,without waiting for the requested report from
the Adjutant General's Office and without referring to the letters
from the Veterans' Administration, the Director of the Bureau of
Land Management held that, although the evidence of Mr. Cooper's
military service did not show that he was discharged on account of
disability incurred in the line of duty during his period of military
service, a cancellation of the entry would be an injustice to him and
would work a hardship on one who had apparently acted in good
faith and had relied upon the action of the board of examiners; and
that, as the Bureau of Reclamation had stated that it would not object
to the entry and as the preference-right period had expired and no
other filing had thereafter been made for the land, the entry would
be permitted to stand.
On January 31, 1949, Robert C. Mclymonds filed in thIe district
land office at Phoenix an application to contest Mr. Cooper's entry
on the ground that the entryman did not possess the minimum
qualifications for veteran's preference, in that he had not performed
90 days of military service and did not incur a disability during his
period of military service. The contest application was dismissed
by the manager upon the basis of the Director's decision of August 25,
1948.

Mr. McClymonds appealed*.to the Director. On April 22, 1949,
the Director affirmed the dismissal of Mr. McClymonds' application,
for the reason that the charge made by the contestant was based
upon a matter of record in the Department and, therefore, did not
present a valid ground upon which to predicate a contest. However,
the Director stated that, in view of a report from the Adjutant General's Officethat Mr. Cooper had been discharged from the military
service because of a disability which existed prior to his induction,
Mr. Cooper was not eligible to make an entry as a veteran. The
Director accordingly revoked his decision of August 25, 1948, and
canceled the entry.
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Mr. MeClymonds and Mr. Cooper have separately appealed to the:
head of the Department from the Director's decision of April 22, 1949.
On his appeal, Mr. Cooper makes no contention that the disability
for which he was discharged from the military service was incurred
during his period of service. He merely asserts that he made a full
disclosure of the pertinent inforniation on his application for a farm
unit and that he submitted his Army discharge papers with his
application. In view, of this tacit admission of failure to qualify
under the clearly stated provisions of the public notice with respect
to veterans' preference, it appears that there was no reasonable basis
.for the action of the board of examiners in according a preference
right to Mr. Cooper. It also appears that the Director's decision of
August 25, 1948, was erroneous.

Section 3 of the act of September 27, 1944,as amended (43 U. S. C.,
1946 ed., Supp. I, sec. 282), provides that, upon the opening of public
lands to entry, persons entitled to credit under the act for military
service "shall have a preferred right of application" under the homestead laws for a period of not less than 90 days. Section 1 of the act
(43 U. S. C., 1946 ed., Supp. I, sec. 279) allows credit for military serv-

ice only to persons who have rendered at least 90 days of military service or who have received wounds or incurred disability during the
period of military service. The requirements of the act were incorporated in Public Notice No. 59.
The grant of the preference right is mandatory, and there is no
authority in the Secretary of the Interior to disregard it. Conversely,
the Secretary does not have any authority to grant the 90-day preference to any person who lacks the minimum qualifications prescribed
by Congress as essential for those who seek to exercise the right of
preference. Mr. Cooper cannot, as a nonpreference applicant, be
allowed to make an entry in preference to qualified veteran-applicants
who are entitled by law to preference in making entries. Therefore,
his entry was properly canceled by the Director's decision of April
22, 1949.

All the facts bearing upon Mr. Cooper's lack of qualifications as a
preference-right applicant were contained in the records of the Department long before Mr. MaClymonds filed his contest application on
January 31, 1949. The reply from the Adjutant General and the
copies of the letters from the Veterans' Administration had been received prior to that date. Mr. McClymonds did not present any new
facts or advance any new grounds for contesting Mr. Cooper's entry.
He simply called attention to what was already of record in the
Department.
Rule 1 of the Department's Rules of Practice has provided since
December 9, 1910, that contests may be initiated "for any sufficient
cause affecting the legality or validity of the claim, not show'n by the
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records of the Land Department." [39 L. D. 395; 43 CFR 221.1;
italics supplied.] The Department has consistently held; that, under
this rule, a contest cannot be brought for reasons apparent in the records of the Department. Caddellv. Myers,46 L. D. 501 (1918) ; Coyle
v. Drake, 47 L. D. 148 (1919) ; Keating v. Doll, 48 L. D. 199 (1921).
The Tule has specifically-been applied to a contest against a reclamation homestead entry. Jack L. 'BrufleZd v. Audrey JuwneWad,
A-24312, June 5, 1946; A-25130, February 23, 1949.

Mr. McClymonds contends, however, that paragraph 29 of the general reclamation circular of May 18, 1916 (43 CFR 230.27), provides
that an entry embracing land in a reclamation withdrawal may be contested "because of entryman's failure to comply with the law or forany other sufficient reason * * e and any contestant who secures
the cancellation of such entry * * * will be awarded a preferred
right of making entry."
A reading of this provision clearly indicates that it was not intended
to establish a separate and independent contest procedure from that
provided for in the Rules of Practice. The grant of a preference right
of entry to a successful contestant is conferred by section 2 of the act
of May 14, 1880 (43 U. S. C., 1946 ed., sec. 185).

The Rules of Prac-

tice provide a detailed procedure for the conduct of contests pursuant
to this statute. They specify in detail the'requirements respecting a
contest application, form of contest notice, service of notice, answer,
depositions and interrogations, trials, and related matters (43 CFR
221.1 et seq.), and for the giving of notice to a successful contestant
of the award to him of a preference right of entry under the act of
May 14, 1880 (43 CFR 221.96). On the other hand, 43 CFR 230.27
prescribes no details for the conduct of a contest, except that it warns
a contestant to keep the register (now manager) of the district land
officeinformed of his address in order that notice of his preference
right of entry may be mailed to him, in the event of a successful contest. It seems clear that the contests referred to in 43 CFR 230.27are
to be governed by the procedure detailed in the Department's Rules
of Practice.
The explanation of the difference in language between 43 CFR
230.27 and Rule 1 appears to be that, when the provision now codified
as 43 CFR 230.27 was first adopted in instructions approved June 6,
1905 (paragraph 6, 33 L. D. 607), Rule 1 did not then contain the
clause "not shown by the records of the Land Department." (31 L. D.
527.) Paragraph 6 of the instructions was amended on January 19,
i909, to prohibit contests in certain cases (37 L. D. 365), but was
restored to its original substance on August 24, 1912 (41 L. D. 171; see
Wells v. Fisher,,47L. D. 2887('1919)). In the restoration, it was'apparently overlooked that, in the interim, Rule 1 had be6n amehded
on December 9, 1910, to include the clause concerning the records of
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the Department, or it was assumed that a corresponding change in
paragraph 6 of the instructions was unnecessary. Whatever the
reason may have been, there is no indication that the difference in
language was intended for the purpose of establishing two different
contest procedures.
it must be conceifded that Mr. Mc(lynonds' application to bontest
Mr. Cooper's entry is governed by Rule 1 of the Rules of Practice,
and that it was properly dismissed for the reason that it was based
solely upon grounds disclosed in the records of the Department. In
this connection, it may be noted, in response to Mr. Cooper's contention that he received no notice of the contest, that the Rules of Practice provide for the service of notice only where an application for
contest is allowed (43 CFR 221.5).
was dismissed.

Mr. McClymonds' application

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the Director's decision of April 22, 1949, is affirmed.
MASTN

G.

WHITE,

Solicitor.
GEORGE B. WILLOUGHBY

A-25292

Decided September 21, 1949

Reclamation Withdrawal-Sale

by Irrigation District.

Where land in a desert-land entry is withdrawn under the Reclamation Act
and the entry is subsequently canceled, the withdrawal becomes effective as
to such land upon the cancellation of the entry.
Where assessments were levied by an irrigation district under the act of August
11, 1916, against unpatented land in an existing desert-land entry, the
irrigation district can enforce the lien arising from such assessment by a
sale of the land in accordance with the provisions of the act, despite the
cancellation of the entry and the withdrawal of the land under the Reclamation Act during the intervening period.
The purchaser of the land at such a sale may obtain a patent to the land only
if he submits proof of the reclamation and irrigation of the land, as required
by the Reclamation Act, and pays to the United States the amounts required
under that act.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

* George B. Willoughby's desert-land application (Los Angeles
067422) for certain land in California was rejected by the Director
f the Bureau of Land Management in a decision dated December
16, 1947,on the ground that the land had been withdrawn on October
19, 1920, under a first-form reclamation withdrawal, pursuant to
section 3 of the Reclamation Act (43 U. S. C., 1946ed., sec. 416). The
Director suggested that Mr. Willoughby file an application for the
revocation of the withdrawal.
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On appeal to the head of the Department, Mr. Willoughby states
that the land for which he applies was subject to the desert-land entry
(El Centro 03209; Los Angeles 039469) of Andrew Nelson from June
9, 1917, to March 30, 1938; that the land is within the boundaries

of the Imperial irrigation district; that the district's plan of irrigation was approved by the Secretary of the Interior under the act
of August 11, 1916 (39 Stat. 506; 43 U. S. C., 1946 ed., sec. 621 et seq.);

that this land was duly assessed by the Imperial irrigation district;
that Mr. Nelson paid the annual assessments for the years 1917
through 1931,but failed to pay the annual assessments "commencing
with the fiscal and tax year of 1931-1932 and thereafter"; that in
1941 the Imperial irrigation district "took assessment deed to the
whole of said 160 acres"; and that, after the period of redemption
had expired, Mr. Willoughby purchased from the Imperial irrigation
district its "assessment deed interest" in the land. The appellant
contends that he is entitled to obtain a patent to the land upon the
payment of the minimum price per acre prescribed by the act of August 11, 1916.

The act of August 11, 1916, relates to the formation under State
law of irrigation districts within areas which include lands of the
United States. Upon approval by the Secretary of the Interior of
an irrigation district's plan, public lands subject to entry and entered but unpatented lands within the district are made subject, in
the same manner as privately owned lands, to the laws of the State
relating to irrigation districts. Section 2 of the act, as amended (43
U. S. C., 1946 ed., secs. 622, 626), provides for apportioning

the cost

of the irrigation structures among the lands within a district, makes
the unpatented lands subject to a lien for the assessed charges, and
authorizes the enforcement of the lien against unpatented entries by
sale of the land in the same manner as assessments are enforced against
privately owned lands.'
Mr. Willoughby's contention that he is entitled to receive a patent
to the land involved in this appeal upon the payment of the minimum
price per acre prescribed by the 1916 act is apparently based on section 6 of the act (43 U. S. C., 1946 ed., sec. 628).

That section pro-

vides that a person who has purchased from an irrigation district
entered but unpatented land sold by the district because of failure
on the part of the entryman to pay assessments may receive a patent
upon paying to the Government a prescribed price per acre. However, section 6 specificallyindicates'that it is applicable only to entered
but upatented lands which are "not subject to reclamation law."
Cf. Solicitor's opinions of August 12, 1942 ( I. D. 65), and October 30, 1942 (58
I. D. 170), discussing the metbods of enforcing lien assessments by state agencies against
Federal lands under the act of May 20, 1908 (35 Stat. 169), and the act of January 17,
1920 (41 Stat. 392).
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Consequently, this section is not applicable in the present case because
the land. involved here was withdrawn under the Reclamation Act;
and it must,be regarded, therefore, as. "subject to reclamation law."
Although the reclamation withdrawal of October 19, 1920, did not
become effective as to this land while Mr. Nelson's entry was in existence, it became effective as of March 30, 1938, when-that entry
was canceled.

43 CFR 230.19; Wendell H. Brodhead,. A-2431,

Bis-

marek 024824 (June 25, 1946). The subsequent.sale by the irrigation
district was one with respect to land subject to the IReclamation Act.
Accordingly, the purchaser, if he has any right to the land, would
have to comply with the requirement of section 2 of the 1916 act.
that the purchaser of unpatented land withdrawn under the Reclamation Act must, in order to receive a patent, submit satisfactory proof
of the reclamation and irrigation of the land in accordance with the
Reclamation Act, as well as make the payments required under that act.
Under section 2 of the 1916 act, an irrigation, district's authority
to sell Government land because of unpaid assessments is applicable
to "lands covered by unpatented entries.": In this case, as the irrigation district's sale apparently took place in 1941,or 3 years afterthe
Nelson entry had been canceled, the question arises whether this was
a sale of land covered by an unpatented entry, within the meaning
of section 2.
.Any doubt on the point mentioned in the preceding.paragraph
appears to be resolved by the provisio n section 5 of the 1916 act
(43 U. S. C., 1946 ed., sec. 627) that "No public lands which were
unentered- at the time any tax or assessment was levied against'same
by such irrigation district shall be sold for such taxes or assessments
* ." This statutory language seems to imply that the converse
of the proposition stated is permissible, i.. e., that Government land
which was entered but unpatented- at the time when assessments were
made may be sold by 'an irrigation district in order to collect such
assessments, even though the entry may have"beeir canceled in thei
,,meantime. Accordingly, it is concluded that the, cancellation of the:
Nelson entry,.in 1938;did not preclude the irrigation district from
thereafter effecting a valid sale; of the. land to enforce its lien for
assessments' made during the period when the entry was in existence.

The only remaining question is whether the first-form withdrawal
apof October 19,-1920, precludes the approval of Mr. Willhby?
placation. That withdrawal became effective as to the land involved
here on March. 30,<L
1938, when the Nelson entry was canceled..

Or-

dinarily, when a first-form reclamation withdrawal attaches to public
lands, theys cannot 'thereafter be entered,-selected;-or located so long
-as they remain withdrawn (43 CFR 230.13, 230.19). However section 2 of the 1916 act provides that if, entered. but jnpatented: Jand
948955-54 - 27.,
r
'
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be withdrawn under the Reclamation Act, the holder of a tax deed
~or'tax title to such land from an irrigation' district is entitled' to the
rights of an assignee under the act of June 23, 1910 (36 Stat. 592;
'43- T.' S.' C., 1946 ed., sec. 441). 'Moreover,' in view of the power
granted-to the-irrigation district'toenforce by sale.its-liens based on
'assessments levied on Government lands while they were covered by
unpatented entries, it seems clear that this constitutes a "valid -ex-isting right" which is not'affected by the' withdrawal of land" subsequent to the making of the assessments. 'In this case, the iht became effective as 'of the date of the assessments 'made during the
periodf when theNelson erty- was in effect. 'The withdrawal order
'of October 19, 1920, which became effective when the Nelson entry

'was canceled on March 30,1938, e 6ressly
safeguarded valid 'existing
'rights. tHence,'Mr; Willoughby, as the present holder of suc 'a
right, is entitled to acquire a patent in acordance'with secon 2 'of
the 1916'act, uponcomplying with the regulations which are appli'cableto the purchasers of assessment'liens under the act of August 11,
1916,
and with tie requirements as to teclamation and irrigaton of
'the land and the maiing of payments under the iReclamation-Act.
Therefore, pursuant to the authority delegated' to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14'F. R'307),
'the edcisionof the Director of the Buireau of Land Management is
reversed, and the case is remanded f or further action not' incnsistent

~wiith
this decision.
MAsTIN G. WHITE,

Solicitor.
FRANCES R. REAY, LESSEE
STANDARD OIL COMPANY OF CALIFORNIA,

A-25747

...

-Rights-of-Way-Pipe

OPERATOR.

Decided October 17, 1949
Lines.

The Secretary of the Interioir has no authority to grant rights-of-way for pipeuline
purposes for the transportation of oil or gas over the public domain,
except in accordance with the provisions, limitations, and conditions em.. bodied in section 28 of the Mineral Leasing Act.
An application by' an oil and gas lessee under the Minerai Leasing Act for
such a grant across public land not covered by the lease, on a basis which
would exclude the common-carrier condition of setion 28; must be denied,
even though it merely involves a pipe line for the transportation of oil or
gas from one portion of the leased land to another portion of such land
across an intervening 40-acre tract.
APPEAL:FROM

THE BUREAU OF LAND KANAGEENT

F?Erances
IR.Reay holds an oil and fgaslease issued pursuant to the
Mineral 'Leasing Act, as amended (30 U. S. C., 1946 ed., sec. 181
et seg.):, on the SW'/ 4 SW¼/-,NE1/4 SWI/4 , SW:' SE./4, and NE1/4SE1/
4

sec. 22, .T: 21
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S.,:R. 15,E., M. P). M., California.

The Standard

Oil

ompany :of California is the operator of the lease. The operator
has laid certain lines across the SE14SWt/4 sec. 22, a 40-acre tract of
land not embracedin the lease, in order to move the oil produced in
one subdivision of the leased land to another subdivision of such
land.
The operator, has requested that it be. granted rights-of-way -for
these lines acrosstle

intervening tract, because the lines are necessary

in the operation of the lease. It contends that the lines -aregathering
lines-necessary for the proper movement of the oil produced'in one
subdivision to another subdivision of. the land included in thea same
lease, and that the lines, are not pipe lines within the contemplation
of section 28 of the Mineral Leasing Act, as amended (30 U. S., C.,
.1946ed. sec. 185.). Section 28 authorizes the granting of rights-ofway for. pipe lines only upon the express condition that the pipe lines
shall be constructed, operated, and maintained as cohion carriers.
In aeletterto the operator dated;3anuaiy 26, 1948,the Director of
the Bureau of Land Management held that section,28 of the Mineral
Leasing Act is the only statutory provision under which a right-of-way
for a line for the transportation Iof oil or gas across public land -can
be granted, and. that the, Department is without authority to waive
any of the provisions of that section. The operator appealed to the
head of the Department.
The pertinent part of section 28 is as follows:
--

--

Rights-of-way through the public lands * * * may be granted by the Secretary of the Interior- for pipe-lin-e purposes for the transportation of oil or
natural gas * *
upon the express condition that such pipe lines shall be
constructed, operated, and maintained as common carriers * * *: Provided
frther, That, ,o right-of-way, shall hereafter be: granted over said lands for
the transportation of oil or natural gas except under and subject to the provisions, limitations, and conditions of this section. * * *
:

The languageof the section is clear. It permits the granting of rights.of-way "through the public lands'' *- *
for pipe-line purposes
for the transportation of oil or natural gas" under certain conditions,
one of them being that the pipe lines "shall be constructed, operated,
and maintained as common carriers"; and it specifically prohibits the
granting of any right-of-way "over said lands for the transportation
of oil or natural gas" except under those conditions. This Department iS
nbound by 'the plain meaning of the quoted phrases.
.Although the pipe lines inyolved
in the present proceeding may,be
,short in length and necessary to the operation of the lease,.nevertheless,,the requested right--i through.the pulic lands," and it
is-,proposed to be used "for the transportation. of oil or natural gas."
The case comes within the scope off the unambiguous language of
'

section 28.
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The existence of the lease is immaterial, because the lease grants
to the lessee no rights in lands outside the subdivisions described in
the lease.
'The opinion of the Attorney General (36 Op. Atty. Gen. 480): cited
by the operator does not cover the present case. There, the Attorney
General merely held that if it were made to appear to the Secretary
of the Interior that the establishment of a pumping station on the
public domain, outside the 50-foot strip in which a pipe line was
laid pursuant to section 28 of the Mineral Leasing Act, was reasonably
necessary for the operation 'of the pipe line, the Secretary had the
authority to authorize the grantee of the pipe-line right-of-way to
construct the pumping station. The Attorney General pointed out
that section 28 contains no express reference to pumping stations, and
said that "the power to grant a right for pumping stations is one
necessarily implied on the ground of necessity to make the pipe line
operative l * *.'' Insofar as the present caseis concerned, section
28 is as explicit as words permit with respect to pipe-line rights-of-o
way and the conditions. under which they may be granted. No implication contrary to the express command of Congress is possible.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 23, Order- No: 2509; 14 F. R. 307), the
decision of the Director of the Bur eau of Land Management is affirmed.
MASTIN G. WHITE,
0

::
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HUNTING, FISHING, AND TRAPPING RIGHTS OF THE
NEZ PERCE INDIANS

Indian Reservation-State

Regulation-Fish

and Game Furnished by State.

Members of the Nez Perce Tribe of Indians who were not granted trust patents
to their allotted lands prior to May , 1906, and who have not received fee
patents for such lands, may engage in hunting, fishing, and trapping on
* tribal lands or trust allotments Within the exterior boundaries of the Nez
Perce Indian Reservation in the State of Idaho without observing the provisions of the State conservation laws.
The State of Idaho could not, by stocking the reservation with fish and game,
acquire the power to regulate hunting, fishing, and trapping by the Nei
Perce Indians on the reservation.

l\-36000

*

.

OCTOBER
21, 1949..

To THE Comxfiss6XoER OF INDIAN AFFAIRS.

This responds to your request for an pinion on the question whether
members of the Nez Perce Tribe' of Idiah i ho 'were not granted
trust patents to their allotted lands prior t May 8, 1906, and who
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have not received fee patents for, such lands, may engage in hunting,
fishing, and .trapping on tribal lands or trust allotments within the.
exterior boundaries of the. Nez Perce Indian Reservation in the State
of Idaho without observing the provisions of the State conservation
laws.
The significance'of the date, May 8, 1906, in connection with questions of State jurisdiction over Indians on reservations, derives from
the fact that section 6 of the General Allotment Act of February 8,
1887 (24 Stat. 390) which had subjected allottees, as soon as trust
patents were .issued to them, to the civil and criminal laws of the
State or Territory in which they. happened to reside, was. amended
by the act of May 8, 1906 (34 Stat. 182; 25 U. S. C., 1946 ed., sec. 349),

in such a way as to subject allottees to State laws only after fee patents
have been issued to them.
Thus, it has been held that allottees.who received trust patents
prior to May 8, 1906, are subject to the criminal jurisdiction of the
States of their residence to the same extent as non-Indians (United
States v. Kiya, 126 Fed. 879 (D. N..D., 1903), and In re Now-ge-zihcuek,
76 Pac. 877 (ans., 1904) ;,and that allottees who have received
patents in fee to allotted lands- at any time are similarly subject to
State criminal jurisdiction. Eugene Sol Lowie v.. United States, 274
Fed. 47 (C. C. A. 9th, 1921);
o v. State, 151 N. W. 380 (Nebr,
1915); State v. Big Sheep, 243 Pac. 1067 (Mont., 1926); State v,
Monroe, 274 Pac. 840 (Mont., 1929) ; and People v. Pratt, 80 P. (2d)
87 (Calif.,. 1938). In some of these cases, State criminal jurisdiction
has been upheld notwithstandig. the existence of Federal statutes
punishing the same crimes In Stateav. BAsh, 263N. W. 300 (Minn.,
1935), the court upheld the conviction of a:patent-in-fee: Indian who
had taken muskrat on reservation land in violation of the State conservationlaws; and, in 58 I. D. 455 (1943), this officeheld that an
Indian allotted prior to May 8, 1906, could.be convicted 'of violating
the game laws of South Dakota,'although he had hunted on reservation
land.
Apart from Indians who come within the categories mentioned
above, however, both State and Federal courts, as well as this office,
have held that the States cannot regulate the right of Indians. to hunt,
fish, and trap on: tribal lands and trust allotments. See State v.
Cooney, 80 N. W. 696 (Minn., 1899); Cohen v. Gould, 225 N. W. 435
(Minn., 1929); State v. Cloud, 228 N. W. 611 (inn., 1930); State v.
Johnson, 249 N. W. 284 (Wis., 1933).-;Pioneer Payking Co. v. Wsilow,
294 .Pac. -557.
(Wash., 1930);: Unite-States v. S
n, Fed. Cas.
No. 16,413 (D. Nev., 1879); In re Blackbird, 109 Fed. 139 (W. D
Wis., 1901) ; In re Lincoln, 129 Fed. 247 (N.: D. Calif., 1904); United

:
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States ex ret. Lynn v. Hami ton, 233 Fed. 685 (W. D. N. Y., 1915);
56J. ID. 38 (1936);

57 I. ID: 295 (1941); '5

I. D. 331 (1943).

The

power of the States to apply their conservation laws to Indians takingi
:fish and:gameon their own reservations is excluded' (in the absence
of congressional consent) both by the Federal control of the reservations and by the existence of tribal sovereignty, subject to such control'
The Nez Perce Indian Reservation is not, in this respect, in any
special category. It is true that the Supreme Court of Idaho, in applying the State criminal law to a. case of larceny by a Nez Perce
Indian who had received an allotment upon the Nez Perce Reservation
prior to 1906, apparently regarded the cession to the United States
of part of the reservation under the agreement of May 1, 1893, between the Nez Perce Indians and the United States, ratified by the
act of August 15, 1894 (28 Stat. 327), and the allotment of the remainder of the reservation under legislation conferring' citizenship
upon the allottees and conferring general civil and criminal jurisdiction over' allottees upon the State, as having effected a termination
of the reservation, for the court referred to the reservation as the
"former" Nez Pefee Indian Reservation (State v. Lott, 123 Pac. 491
(1912)
However, the cession of part of the reservation to the
United States could not have the effect of removing the remainder
of the area, which was retained for Indian use, from the category
of: an Indian reservation; and the existence of the reservation was
not terminated by the allotment of the reservation lands to' the Indians
under trust patents (United. States v. Celestine, 215 U. S. 278
(1909)).

Hence, in the absence of congressional action discontinuing

the Nez Perce Indian Reservation, that reservation must be regarded
as still being in existence. Presumably, the Supreme Court 'of Idaho
itself no longer regards the Nez Perce' Indian Reservation as having
been terminated (see State v. McConville, 139 P. (2d) 485i(1943)).
I am of the opinion, therefore, that members of the Nez Perce Tribe
:of Indians 'who did not receive trust allotments prior to 1906 ad
who have-'not received patents: in fee to their allotments' may engage
in hunting, fishing, and trapping on tribal lands or trust allotmneits
within the exterior boundarie's of the Nez Perce Indian Reservation
in Idaho without observing the provisions of the conservation laws
of the State of' Idaho.'
As for your subsidiary question, whether the State' of Idaho could
apply its~cofservation laws to the 'Indians of the 'Nez Perce Reservation if the State stocked the reservationwith fish and 'game, it is plain
that this' question must be answered'in the negative. 'in the modern
world,property- and'sovereignty havebeen regarded as distinct concepts.' The power to regulate the taking of fish and' game is an
aspect of s'tvereignty, ahd thesoverie~giy of a State os not (in t
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absence of. consent by Congress) extend to the members of an ndiantribe on an-Indian reservation. Moreover, the State cannot assert
ownership of fish and game with which,it may stock a particular area,
forthe rule haslong been recognized that there is no property in fish
and game once held captive, but since, returned to a, state of nature.
They are regarded as ferae naturae. MASTIN G. WHITE,

S
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'Decided October 24, 1949

Nifning Claims-Patents.,
-_Amineral patent will- not be issued to an applicant unless and until he shows
that he has the full possessory title or right to the-mining- aim.-.
.
An application for a mineral patent will be rejected where, although the claim
may formerly have been valuable for minerals, it is, not shown as a present
fact that the land is mineral in character and is valuable for its.mineral
content.
APPEAL

ROM THE BUREAU OF LAND MANAGEIENT-:

The Cavure gold placer ining claim was located on Deceimber 15,
1885. It' contained 160 acres, and consisted of the .Wl4Nl¼,
N1/2NW 4, Nl/2 SW/4NW1/ 4 see. 32, the SE1/4 SE1/4SE/ 4 see. 30, and the,
NElNE1/ 4 NE1/4 see. 31', T. 20 N., R. 12 E., M. D. M., California. The

north fork of the Yuba River flows westward through the lower
portion of 'the NWl/4NW1/4sec.32..
On August 20, 1945,Mrs. Margherita Logomarcini filed an application for a patent't6 the "Cavure Placer Mining Claim,but
sle
described it as consisting only of. the SEI/4SEl/4SEy4 see. 30 the
NE1A4NE1/4 N3lA ,ec. 31, and the W e
sec. 3, and as
ing 60 acres. 'Mrs., Logomarcini stated in her apphationtat
the
claim'Icontainsgiavl deposits carryingfree gold of an average value
of'$4.50 per yard,'and that she'had been the sole owner of te claim
since' Oct'ober :'i4, 19i32.t

'

0,'.

''',

i

'On June 10, 1946, the Forest 'Service of 'the DepartmAentf Agriculture filed a protest against the application and requested its r 'jection
on the 'grounds that-,
.
1. ITheland is nonmineral in character.. ..
2. The land is not valuable for its mineral but is valuable for national forest
uses.'''

'

-. The applieant doesnot have title to that art of the claimsoeth of the north
bank of the north fork of.theYuba Rivei'
'''
'
'r"
A'J
:
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A hearing on the protest was held on March 25, 1947. On August
7, 1947, the acting manager of the district land office:at Sacramento
held that the Forest Service had failed to sustain the first two charges..
The acting manager said nothing about the third charge. He recommended that the contest be dismissed and that, "all things being
regular," the 'claim proceed to patent. The Forest Service appealed
to the Director of the Bureau of Land Management.
On February 3, 1948, the Director held that the Forest Service had
:not sustained the first charge (i. e., that the land applied for is nonmineral in'character), but that the Forest Service had sustained the
second charge ("which. in effect is that there has been no valid dis* covery") and the third charge (that the applicant does not have title
to the part of the claim situated south of the north fork of the Yuba
River). The Director therefore rejected the application for patent,
but he stated that the rejection was without prejudice to the right of
the applicant to remain, in possession of the claim so long as she is
diligently and persistently' engaged in seeking a valid discovery.
'The applicant has appealed to the head of 'the Department from
th'e Director's decisioni'
Considering the third 'charge first, it is conclusively shown by the
abstract of title submitted by the applicant with her application for
patent' that she. has' no title to the portion'of the claim- covering the
part of the NW/4NW1A sec. 32 which lies south of the north fork of
the. uba River. According to the abstract, this portion of the claim
was conveyed on November 30, 1889, to Giovanni Ghid t

and Luigi

Ferro. 'No conveyance of this part 'of the claim to the applicant is
shownin the abstract, nor has any other showing beenmade by the
applicant to support her claim of title respecting this tract. In fact,
the applicant admitted in her reply 'briefs before the acting.manager
and the Director that this part of th'e-claim is owned by Messrs. Ghi'
dotti and Ferro.
The abstract reveals a further defect in title which extends to the,
claim as a whole. The notice of location of 'the' claim shows that the,
location was made by eight indiIduals, one of 'whom was .J. H.
Henderson. No conveyance by J. R. Henderson of' his interest in
the claim, is shown in 'the abstract of title. It cannot be assumed,
therefore, that the applicant has succeeded to the one-eighth interest
of' J. H. Henderson in the 'claim.
;In addition, the abstract shows that the portion of the claim lying
north of the Yuba River was conveyed on September 2, 1889, to
Jerome Castagnetto and Luigi Lagomarsino, and that on August 12,
1932, Rose Castagnetti conveyed an undivided one-half 'ine
in,
in
the'
this portion of the claim to the applicant. There is nothing
abstract or elsewhere in the record to. establish the relationship of'
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Rose Castagnettiq to Jerome Castagnetto,

or to .show that 'she suc-

ceeded to his interest in the claim.
In the circumstances, it is clear that, apart from the other objec7
tions to the issuance of.a mineral patent in this case, no pateiit canbe
issued to the applicant;.unless and until these defects in the title are
cured and she shows that she has. the full possessory right or title to
fhe portion of the claim applied for byher.
E. J. Ritter, 37 L.- D.
t15,716 (1909,).

With .respect to the first two.charges made by the -ForestService,
the evidenceofoferedby both sides is substantially as set forth in the :;
Director's decision. It will, only be summarized briefly, here.
The three witnesses for the Forest' Service testified that the claim
is largely covered with glacial debris and contains little water-washed0
or river gravel in which placer gold could be expected to' be found.
The witnesses further testified that, of 21 samples of material taken
and panned from all parts of the claim, only insignificant.gold
values, ranging from 0.2 cent to 9 cents per cubic yard,: were found
in 6.of the samples.; and that the, other 15,samples showed no values
at all.
The applicant and her witnesses testified that the applicant's father
and, at times, other merbers of the family worked the claim from
1885 to 1909.and found enough gold to support two families living
on the claim.' This testimony does not make clear the extent to which
the gold was found on the portion of the .Cavure claimAapplied for
by the appellant and the extent to which it was found' on:other portions of the claim which are' not included in the application. The
applicant offered, practically no. evidence as to the mineral content

oftheclaimatthe presenttime.
Although' th'e-prece'issue'

does not appear-'to have been decided

before,' it 'seems clear that, before a mineral patentcan 'be issued,
it must be shown as a present fact, i. e., at the 'tinie iofthe application
;for patent, that the claim is valuable fortminerals... 'See Hoghon v.;
McDermott et a, 15 L. D.:509 (1892):; -Peirano.etal. v. Pendo a, 10
:L. D. 536 (1890) ;The Clipper aining"Co'. 'v. The El"Mini g and
Land Co. et al., 33 L. D. 660 (1105):; Davis';Adnunistrator v. -Weib-:
bod, 139 U. S. 507, 523 (1891); 43 CFTR.185.54; Lindley on Mines

.(3d ed.), sec. 94. In line with-this principle, it has been held that
l-here a'mining claimhas'been worked out, the land becomes subject
to disposition under' the noiinineral land laws and not under themining law.: United States v. Reed,28'F'e.482'(SD.C. ()re., 1886); United
0 0es v. Cent al Pac. R. Co., 93 Fed. 871 (. C. N. D. Galli. 1899);
:Cutting.v.Reininghawset ,7 L D.265 (1888) ; T homas!y. Thmaqson 16 L. D. 52 (1893); Dargin. et al.xv Koch,.20 L.D1)384 (1.895).
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A fair view of the evidence presented here requires the conclusion
that, although the portion of the Gavure claim applied for may have
been valuable for gold up to 1909, the claim now 'possesses 'no value
*for its gold content. It must be held, therefore, that the Forest
Service sustained its charges that, insofar as the'issuance of a mineral
patent is concerned, the land is nomnineral in character and is not
valuable for its mineral content at the present time.
The Director's statement hat the appellant might remain in possession of the claim so long as she is diligently, engaged in seeking
a discovery is justified by thefact that 'the Forest Service made no
attempt to have the appellant's mining claim declared to be null and
void. The Forest Service stated, in its reply brief before the acting
manager, "this is a contest of- application for patent, not a contest
'of the location." The charges that the claim is norimineral in characteraind 'isnot valuable for its mineral content are considered as having
a bearing Iony upon the present proceeding respecting the issuance
of aineral patent.
Therefore pursuant to the authority 'delegated 'to me by the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), the irector's decision rejecting the application for patent is affirmed.
MASTIN

G. WHITE,'

Solicitor.
ESTATE OF GEORGE BIRD- EAGLE, ALLOTTED PINE RIDGE
SIOUX INDIAN

IA-13

'Decided Noveqmber 3 1949

Indian CustomDivorce-Motive in Effecting Separation-Mental Condition
of Husband-Gifts
by Husband Subsequent to Separation-Performance of Services by Wife.
A ceremonial marriage of Indians living in tribal relations may be terminated
by a divorce in accordance with Indian custom.
A divorce by Indian custom results if the parties to a marriage separate and
either party intends. that the separation shall be permanent. It is immaterial whether such intention is or is not justified because of cruel treatment or other Wrong suffered from the other party.
As a divorce in accordance with Indian custom may be accomplished uni-

:laterally by one party, it is immaterial that the other party may have been
mentally unbalanced and therefore incapable of entertaining any rational
intention to effect a permanent separation.
The fact.that the husband, after a permanent separation, may have attempted
to befriend his former wife would not reestablish the marriage reltionship.
;t:Thefact'that the wife performed services for the benefit of the husband during
their matrimonial relationship gives"her no right to share in his estate.:
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APPEAL PROM EXAXIINER OF INHERITANCE, BUREAU OF INDIAN AFFAIRS

George Bird Eagle, Pine Ridge Sioux allottee No. 1168, died in-,
testate on April 24, 1947, at the age of 57 years, leaving an estate
valued at $11,222.40. On February 16, 1949,the Examiner of Inheritance, after notice and hearing, entered an order determining that
Austin Bird Eagle, the father of the' decedent, is his sole heir.
On April 5, 1949,Julia Bird Eagle (nee Kills Crow), claiming that
she was the wife of the decedent and that, as such, she was entitled
to share in his estate, filed with the Examiner of Inheritance a "petition on appeal," which apparently was treated by the Examiner as
a petition for rehearing. After this petition was denied on April
18, 1949,Julia Bird Eagle filed a "bill of particulars," which has been
treated as an appeal to the head of this Departmefit.
The appellant was married to the decedent by civil ceremony in 1919
and by; religious ceremony in 1921. The Examiner of Inheritance
found, however, that the appellant was divorced from the decedent
in 1931in accordance with Indian custom.
It appears' that the appellant separated from the decedent in 1931
because he had a habit of discharging a six-shooter at her. She went
to live with her relatives on the Standing Rock Indian Reservation,
and she never returned to the decedent's domicile. To quote from her
'testimony';
i -a''
- -0
Q. How and when did your marriage to this decedent end?
A. We separated about 17 years ago and I went back to the, Standing Rock
Reservation. George got off his head once in a while and when he got like
that he tried-to shoot me and I pickedbup and left him.
Q. Did you ever go back to live with him again?
* A. No.

The contention of the appellant that, notwithstanding this separation, she remained the wife of the decedent seemsto be based primarily
upon the fact that she was never divorced from him by judicial decree,
and upon the necessity of separating from him in the interest of her
own safety. It is well settled, however, that even a legal ceremonial
marriage of Indians living in tribal relations may be terminated by a
divorce in accordance with Indian custom. It is true that an Indian
tribe may itself require its members to be married and divorced in
accordance with State law, and that the tribal council of the Oglala
Sioux Tribe of the Pine Ridge Reservation has taken such action. The
ordinance effecting the change in the law of the tribe was not adopted,
however, until March 2, 1937,which was long after the appellant had
-separated permanently from the decedent. " As for the motiv6 of the
appellant, it is immaterial that she may have been wholly justified' in
leaving her husband, if in fact she intended that their separation
should be permanent.
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The other arguments of the appellant are couched in rather obscure
terms. -00Sheapparently denies the possibility in her case of a divorce
in accordance with Indian custom, on the ground that the decedent
was mentally unbalanced and, therefore, was incapable of effecting a
divorce. A divorce in accordance with Indian custom may be accomplished unilaterally, however, by either of the parties to the marriage. The only reasonable inference from the long separation. of the
appellant and decedent is that the appellant, at least, intended to
separate from her husband for good. An intention by one of the
parties to effect a permanent separation is sufficient to constitute a
divorce in accordance with Indian custom.
The appellant also seems to argue that no divorce in accordance with
Indian custom took place because, subsequgnt to her separation from
her husband, he "tried to have others carry money and various articles"
to her. It is not clear that the appellant knew this to be true of her
own knowledge. Even if it be assumed, however, that it could be
satisfactorily established that the decedent attempted to befriend
the appellant in this way, it would neither furnish persuasive proof
of the decedent's desire to resume his matrimonial relationship with
the appellant, nor affect the finality of the appellant's own intention to
separate perman-ently from her husband.
Finally, the appellant seems to assert that she is entitled to share
in the decedent's: estate because, while she was married to him, she
helped him to take care of his cattle, and performed other wifely
duties. The performance of services by a wife does not, in itself,
confer upon her a right to inherit from her husband. :Such a right
could be recognized, to be sure, by State law (as, for instance, in those
States where a system of community property prevails in matrimonial
relationships), but it would have no bearing upon the distribution of
restricted Indian property by this Department, which is required to
apply in such cases only the State's rules of devolution.
Therefore, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 25,.Order No. 2509; 14 F. R. 307),
the order of the Examiner of Inheritance denying the appellant's
petition for rehearing is affirmed.
MASTIN

G. WHITE,

SoZioitor.
MARY I. CAPMAN
HARRY -X. KIRCHNER

A-25517

'

Doied Novmber

16

1949

,

A-25688
Oil and Gas Leases-Applications-Defects.
Applications for noncompetitive oil and gas leases will confer no rights upon
the applicants where the applications do not comply with the requirements of
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the Department's regulations that the land applied for must be as nearly
compact in form as possible or that an application submitted by an attorney
in fact must be accompanied by the applicant's own affidavit as to citizenship and acreage holdings.
APPEALS FROM THE BUREAU OF LAND IANAGEMENT1

On July 14, 1944,Dorothy Bassie, Milie Mae Hefner, LaRue Dye,
J. E. Dye, and Lillie Dye each filed an application for a noncompetitive oil and gas lease under section .17of the Mineral Leasing Act, as
then amended (49 Stat. 676). The applications were- led at 8:30
a. i. in the district land officeat Buffalo, Wyon ing. On the same day,
there was published in the Federal Register at Washington, D.' 'C.
(9 F. R. 7859) ,'an amendment to the Department's oil and gas leasing
regulations which required that applicants for noncompetitive leases
pay at the time of filing at least one-half of the first year's rental, and
directed that applications not accompanied by such payments be rejected by the register (43 CFR, 1944 Supp., 192.16). The amendment to the regulations, by its terms, became effective on the date of
publication.
On July 18, 1944, the acting register rejected the applications be'cause

they were nlot accomlpanied by rental payments.

'Promptly

thereafter, o July 26, the applicants tendered the required payments,
saying that they had just learned of the new regulation In the interim, Mary I. Chapman had filed on July 20 an oil and gas lease
application which convicted with all the five previous applications,
and Harry M. Kirchnier had filed-on July 22 an oil and gas lease ap-.
plication which conflicted with three of the previous applications.
The Chapman and Kirchner applications were accompanied by the
required rental.
-- Upon appeals from the register's decision by the first five applicants,
the Commissioner of the General Land Officel in a decision approved
by Assistant Secretary Chapman on October 11, 1944, directed the
reinstatement of the applications as of July 26',subject to prior inter-'
vening applications. Upon motions-for rehearing, Assistant Secretary Chapman, on May 12, 1945, directed the reinstatement of the
applications as of July 14. Dorothy:B.assieet al:,-A-24015, 59 I. D.
235. Separate protests against this decision were filed by Mrs. Chapman and' Mr. Kirchner but the protests were dismissed on May 15,
1946.

Leases accordingly were issued to the five original applicants, following which the Assistant Director of the Bureau of Land Management rejected Mr. Kirchner's application on March 9, 1948, and
Mrs. Chapma's: application on AprilI14, 1948.'Effective Ju1 16, 1946, the General Land Oftee was abolished and its functions were
transferred to the Bureau of Land Management by section 403 of Reorganisation Plan,
No. 3 of 1946 (11 F. R. 7875, 7876 776).
'
'
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Mr. Kirchner and Mrs. Chapman have filed separate appeals to
the head of the Department from these decisions. They repeat the
same basic contention that has heretofore been considered by the
Department, namely, that the Department had no authority to waive
the new regulation on rentals in order to permit the reinstatement of
the Bassie and other applications as of July 14, 1944. The appellants
contend that as they had filed their applications before the first five
applicants had complied with the new regulation, they were-entitled
to a preference right to a lease in accordance with section 17 of the
Mineral Leasing Act.
Assuming for purposes of argument only that the Bassie and other
applications could be considered as having been filed only on July
26, when the required rentals were pafd; this fact would not avail the
appellants, for the appellants' own applications were defective when
filed.

At the time when the appellants' applications were filed, the regulations of the Department, which had been in effect at least since 1936
(55 I. D. 506, 43 CFR 192.23), provided (1) that if an application
was submitted by the applicant's attorney in fact, the "applicant's
own affidavit asto his citizenship and holdings must be attached
thereto," and (2) that the application must include a description of
the lands sought to be leased "which may not exceed 2,560 acres as
nearly compact in form as possible."
Mr. Kirchner's application was signed by Carl C. Montgomery, his
*attorney in fact, and was not, when filed, accompanied by Mr. Kirchner's own -affidavit as to his citizenship and acreage holdings. This
affidavit was not filed until August 2, 1944,so it was.not until that date
that Mr. Kirchner's application complied with the Department's regulations and entitled him to any preference over subsequent applicants.
Edwina S. Elliot,
(1926).

56 I.: D. ' (1936); Xour v. MHeahon, 51 L. D. 587

Mrs. Chapman's application was filed for the following land:
1. T. 53 N., R. 72 W., 6thP.
sec. 11, El/W./2-

M.,

sec. 14, E/2W . -.
sec.23,E½W1/E
2.
sec. 26, E½W/2.
sec. 35, NE/4NW%.

2. T. 53 N., R. 72 W, 6th P. M.,;:
sec. 35, E/2SW/4.
3. T. 51 N., R. 72 W., 6th P. M.,
sec. 10, SY/2NE1/4'..;

sec. 11, S1/2 NWI4, N'/ 2 SW1/4.

4.

T. 51 N. R.71 W 6th P.M.,
sec. 30, NE

4

-

N/ 2 SE/i-
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This land comprises four noncontiguous tracts in three separate
townships. The first tract described consists of a strip of land ./4
of a mile wide, and 41/4miles long.. itis, separated from the second
tract by the space of a 40-acre tract; the second from the third tract
by a distance of "14. milies; and the third from the fourth tract by a
A rectangle of land approximately 10 miles
j
distance. of. 3% miles.
long and 31/2miles wide would be required to embrace the four tracts
applied for.
By no stretch of th imagination could it be said: that the land
applied for by Mrs., Chapman -was "as nearly compact in form as
possible." Construing the similar phrase "reasonably compact form"
as used in section 13 of the Mineral Leasing Act, as amended (49 Stat.
-674), the Department has held as a matter of "extreme liberality" that
land consisting of incontiguous tracts would be considered to be reasonably compact if all the tracts could be included in a general area
elen F. Curns,
'equal to a township, i. e., an area, 6 miles square.
L.
.D.
562
(1924); see,
50 L. D. 353 (1924); Villiamn J.. O'Haie, 50
338.
The 6-mile1933,
54
I.
D.
also, Solicitor's opinion of December 1,
standing
which
has now
compactness
is
one
of
long
square rule of
been specifically incorporated in the Department's regulations. 43
CFR, 1947 Supp., 192.40.'
It is true that the Department has allowed an applicant for a prospecting perm it, whose application did not conform with the requirement of compactness, an opportunity to correte his application without losing his priority over a subsequent intervening applicant.
Spindle Top Oil Association v., Downi'ng et al.,[48 L. D. 555 (1922).
However, implicit in this practice has been the recognition that an
application which. does not conforM- with' the compactness requirement is a defective application which the Department has discretion
to allow 'or reject. See 43 CFR, 1947 Supp., 192.40. In the unusual
circumstances presented in this case, the Department sees no valid
reason for allowing Mrs. Chapman to cure the' defect in her application as of July 20,'1944,'and denying that privilege to Mrs. Bassie and
her coapplicants.'

'

'' '

It is clear, therefore, that when' the Kirchner and' Chapman applications-weie filed, neither one conformed t& the Department's regulations. The Kirchner applicati6n' was perfected-on August'2, 1944,
but the Chapman application has: never been amended to 'comply
with the regulation on compactness. Inany event, when' the 'Bassie
and other applications were validated by the payments of rentals on
July 26, there were no pending valid prior applications The issuance
of leases on these 'appliations and the rejection of the Kirchner and
"

Chapman applications

were-therefore

Thle Assistant Director's'ecisions
are affirmed.

properT

of March 9 and April'14, 1`48,
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The Solicitor of the Department, who customarily disposes of appeals in publiicAand.cases under a delegation of authority from the
Secretary of the Interior(see sec. 23, Order No. 2509; 14 F. R. 307)..
took ho part in the consideration and disposition of.thes6 appeals.
OsCAR L..CHUAPXAN.,s

Under ecretary.:
JOSE C. CRESPIN v. THELMA D. SLOAN

A-25520

Decided Nove

I 16
er16,99

Homestead Entry-Color
of Title.
: ,Wherean application for a tract under the Color of Title Act was rejected by a
Bureau offcial on the ground that the applicant's predecessors in interest
,had no color or claim of title.to the land and the applicant had been put on
noticeearly in his possession of the land that title was in the United States,
and the applicant failed to appeal from such decision within the time allowed
by thel Department, he cannot, years later, reassert his claim under the Color
of Title'Act, to the prejudice:of another person whose intervening application to enter the land under the homestead laws has been allowed.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT
-

On January. 5, 1948, the. homestead entry of Thelma D. Sloan for

lot13, sec. 25, T.

2 S.,

1.W., N M. P. M., New Mexico, was allowed.

Thereafter, Jose C; Crespin filed an application to contest the entry,
Mr. Crespin alleged that he had been in possession of the land and
had cultivated it for more than. 20 years; that he originally entered
the land,:under.deeds:from its former owners; and that he was entitled
to acquire the land under the Color of Title Act (43 U. S. G., 1946ed.,
secs. 1068, lOO8a).

-On-May18 1948,the Assistant Director of the Bureau of Land Man
-agement dismissed Mr. Crespin's application to contest Miss Sloan'st
fhomesteadentr. Mr. Crespin thereupon appealed to the head of the

Iepartment
This is Mr. Crespin's second attempt to contest a homestead entry
with respect to the tract of land mentioned above. On August 24,
.1940,one Jessie F. Sipes applied for lot 13:,and his application (Las
Cruces 058263) was allowed on July 16, 1941. 0O September 9, 1941,

'Mr. Crespin, filed an application to contest Mr. Sipes' etry. Mr.
Sies later relinquished his entry.
On July 20, 1942, Mr. Crespin applied for lot 13 under the Color
.f Title Act. In support pf his claim, he submitted two deeds which
Josefita L. de Pino andiLauterio Pino, respectively, had-executed.
The first deed, dated June 12, 1922, purported to convey certain land:
to Mr. Cspin,-but this and could not be identified, from the plats
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of survey'on file in the General Land Office,' as including any portion
of lot 13.2 The second deed, dated June 16, 1924,purported to convey

toMr. Cespiall

oflot13,andrecited that-

The party of the first part having resided upon and cultivated the said lot
for more than 'ten years, transfers to the secondparty all his property and im-:

provements, posts and fence, for which the said second party can obtain patent
for said land from the Office of Lands of the United States. This being the
description

on the map, Lot 13, Sec. 25, T. 2 S., R. 1 W.

Mr. Crespin made no showing as to his grantors'. claim of title. He
merely stated that they had been inipeaceful, adverse possession of the
iud for more than 2Q0yearsprior to June 12, 1922.
P
V
On1November '9, 1942j .thAssistant Commissioner of the General
Land Officerejected Mr. Crespin's application under the Color of
Title Act. The Assistant Commitsioner held 'that Mr. Crespin's case
did not come within the scope of that act, because his purported
grantors had no color or claim of title to the land, but only adverse
possession, and'that Mr. Crespin was put on notice by the deed of June
16, 1924,that title to the land was in the United' States. The decision
'expressly stated that it was subject to a right of appeal on the part
of Mr. 'Crespin, and that it was "without prejudice to the right of the
applicant t'o file an application to'homestead the land or to have it
ordered into-the market and sold at public auctioi." Mr. Crespin took
no appeal from' the decision of Novembern9',1942, and he therefore
permitted it to-become final 30 days after it--was rendered.
On December 3, 1942,in response to 'a.request made by Mr.: Crespin,
the proper forms upon which to make, a homestead application were
supplied to him by the acting. register of the: Las Cruces land office.
Mr. Crespin apparently took no further action in the matter until
some; 5 years later, after Miss Sloan's homestead entry had been
allowed.
In view of Mr. Crespin's long acquiescencein the finding of November 9, 1942,'that his claim to lot 13 was not entitled to recognition
under the Color of Title Act, it appears that he should not be permitted
to raise the point at this late date against another person who asserts
an intervening claim to the land.
However, it may be noted that the'act provides':'
-

That whenever it shall, be shown to the satisfaction of the Secretary of the
Interior that a tract of public .land, not exceeding one hundred and sixty acres,
has been held in good faith and in peaceful, adverse, possession by a citizen
'Effective July 16, 1946,, the General Land Officewas abolished and its functions were
transferred to the Bureau of Land Management by section 403; Reorganization- Plan
'No.'3 or 1'd46 (~11P. k^'7575;7876 -;7776).
2 Mr. Crespin 'now says that the first deed plaeed him in possession of that part of lot
13 which lies'west of Small Holding Claim No. 17-28.
948955-54

28
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of the United States, his ancestors or grantors, for more than twenty years under
claim or color of title, and that valuable improvements have been placed on such
land, or some part thereof has been reduced to tultivation, the: Secretary may,
in his discretion, upon the payment of not less than $1.25 per acre, cause a patent
to issue for such land to any such citizen * *

The purpose of the statute is to provide a legal method whereb a citizen who, relying in good faith upon a title or claim of title derived
from some source other than the Government, has been in peaceful, adverse possession of a tract of public land for the prescribed period,
and who has placed valuable improvements upon the land or reduced
part of it to cultivation, may acquire a valid title to the land.: Ralph
Findclay,A-23522, February 23, 1943. The element of reliance in
good faith on the validity of the title. or claim of title under which the
land has been held is an essential factor. The mere occupation of
public land for the prescribed period, or its occupation under a title
or claim of title which the claimant knew or had good reason to believe
was invalid, is not sufficient, even though the statutory requirement
as to the improvement or cultivation of the land has been met.
It seems unlikely that the Assistant Commissioner of the General
Land Office made an error in applying the provisions of the Color
of Title Act to Mr. Crespin's case in the decision of November 9, 1942.
At any rate, Mr. Crespill accepted the decision, despite the fact that
he was expressly advised that he might take an appeal from it. Moreover, Mr. Crespin failed to take advantage of the virtual invitation
which the Assistant Commissioner extended to him with respect to
homesteading the land or asking that it be made available for purchase at a public auction.
It follows that the dismissal- of Mr. Crespin's application to contest.Miss Sloan's entry wascorrect.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), the decision
of the Assistant Director is affirmed.
-

-

!

'

''i;

MA
G.
W
Solicitor.

OSCAR L., KIND v. JOSEPH E. SELSTADa

A-25745

Decided November 25, 1949-

Honiestead Entry-Residence

Requireme

davit of Contest.

A homestead entry may be canceled where it is shown that the statutory requirement with respect- to the maintenance of residence has not been met.
An application to contest a homestead entry which asserts; that the entryman
.has
never resided on said farm" raises the issue of -whether the entryman
has complied with the statutory requirement respecting the maintenance of
residence on the land.
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Application 7802 to contest Joseph Ei. Selstad's reclamation homestead entry was filed by Oscar L. Kind on September 7, 1944. Mr.
Selstad's reclamation homestead entry covered Farm Unit B, or the
NW1/4 sec. 24, T. 21 N., R. 5 W., P. M., within the Greenfields irrigation

district, Montana.' The affidavit of contest alleged that Mr. Selstad
had not established' his residence on the land. This contest was dismissed in a decision of the Department

dated July 30, 1946, because

the contest application was not accompanied by a corroborative affidavit, as required by Rule 3 of the Departmental Rules of Practice
(43 CFR

21.3).

A second application, 7809,to contest Mr. Selstad's entry was filed
by Mr. Kind on October 2,1946. The grounds of this contest are the
same as those stated in the first application, namely:
Joseph E. Selstad has never resided on said farm although he has farmed
the place with the help of a tenant for several years. That his absence from
the land has not been due to his being in military or naval service and he is not
now nor has he been in the service of the government in any capacity.

On May 7, 1947,after a hearing, the acting manager of the district
land officeheld that the entry should be canceled. On April120, 1949,
the Director of the Bureau of Land Management affirmed the decision
of the acting manager. The contestee has appealed from the Director's decision to the head of the Department.
The appellant's assertion that the charges set forth in the application of contest are insufficient to state-a cause of action cannot-be
sustained. 43 CFR 221.1;permits contests "fo r any sufficient 'cause
affecting the legality or validity of the claim, not shown by the records
of the Land Depaitihent." The' homestead statute requires that an
application for entry on homestead lands shall be made in good faith
for actual settlement and cultivation. Residence on the land for 3
'years after filing the entry affidavit is required, and' failure to establish
and maintain such residence (subject to exceptions not here releVant)
will result in the reversion of the land to the Government.1 (43
U. S. C., 1946 ed., secs. 162, 164, 169.)

In this case, the application

to.-contest states that.,the entryman "has never residedon said..farm.'
This statement adequately raises the question of whether, within the
'period presoribed bythe statute for'the etblishment and maintenance
of residence on the entry, the entryman ever lived on it. It clearly
raises a question "affecting the legality or validity of the claim" and
is a sufficient basis for' initiating a contest within the meaning of 43
CFR 221.1.2
2

43 'L. S. C., 1946 ed., sees. 161, 162, 164, 169, 416.
O'Connell v. Rankin, 9 L. D. 209 (1689) ;Harper-v. Ejene, 26-L. D 151 (1898)7
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The appellant also argues that the Director's decision to cancel the
entry was improperly based on the appellant's noncompliance with
the requirement of the homestead laws respecting the maintenance of
residence, whereas the contest application only mentioned failure to
establish residence. The simple answer to this contention is that
the statement in the contest application to the effect that Mr. Selstad
had "never resided on,said farm" necessarily included within its scope
the allegation that Mr. Selstad had never maintained his residence
on the land.. It raised the broad issue "of whether he had maintained
sufficient residence to meet the statutory requirements." 3
Moreover, the appellant does not dispute the correctness of the
conclusions reached with respect to his failure to maintain his residence on the entry. Hence, the alleged error is, in any event, not
substantial, and-the ordering of a third hearing on this ground would

be futile.

.

'

Therefore, pursuant to the authority delegated to the Solicitor -by
the Secretary of the Interior

(sec. 23, Order No. 2509; :14F. R. 307),

the decision of the Director of the Bureau of Land Management is
affirmed.:.
MASTIN

1. WHITE,

Solicitor.
ESTATE

IA-14

F MER-DAR-KE (HERBERT HODIOVICH), COMANCHE
ALLOTTEE NO. 1928:
.

DecidedDecember13,1949V

Law-Marriage of Testator.
In6dian Wills-Revocation-State
The law of the State of Oklahoma on the revocation of wills has no applicability to the will of a Comfanche Indian domiciled in that State, devising
restricted or trust property.
The States cannot legislate with respect to restricted or trust Indian property,
in the absence of enabling legislation by the Congress.
The mere fact of a subsequent marriage does not revoke a will made by an
Indian under Federal law and regulations for the purpose; of devising restricted or trust property.
APPEAL FROM EXAMINER OF INHERITANCE, BUREAU OF INDIAN. AFFAIRS

.. Neoma
Homnovichhas appealed;to the head of the Department from
the decision dated June 7, 1949,of the Examiner of Inheritance, denying her petition for a rehearing in the matter of the estate of
Mer-dah-ke (Herbert Homovich), Comanche allottee No. 1928,whose
last will and, testament, dated June 4, 1947, was approved by the
Examiner of Inheritance onlApril 6, 1949.
Oscar L. Kind v. Joseph

l.

Selotad, A-24342, July 30, 1946.
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The chief contention of the appellant, who was married to the testator on April 10,.1948, is that her marriage to him. had the effect of
revoking the will previously executed by him. This contention, which
is based on a law of the State of Oklahoma,1 where the testator and
the appellant were domiciled, is wholly untenable.
The will, insofar as it purports to dispose of property which is
restricted against alienation or which is held in trust by the; United
States, was executed under the authority of section 2 of the act of
June 25, 1910 (36 Stat. 855, 856), as amended (37 Stat. 678; 2 U. S .,
1946 ed., sec. 373)., This section confers: upon Indians such as Mer-

dah-ke the right to dispose of their restricted or trust property by
will in accordance with regulations. prescribed by the Secretary of the
Interior, and subject to his approval.
The notion that the right conferred upon an Indian by section 2
to dispose of restricted or trust property by will may be defeated or
impaired by resort to the law of the State in which he was domiciled
is completely dispelled by the decision of the Supreme Court in
Blanset v. Cardin, 256 U. S. 319 (1921). In that case, it was held
that a will made by an Indian woman in Oklahoma and approved by
the Secretary of the Interior, devising her restricted lands to others
than her husband, was not invalidated by a provision of the Oklahoma
Code, which declared that a married woman could not bequeath more
than two-thirds of her property away from her husband.: The Court

said:.
The Secretary of the Interior made regulations which were proper to the
exercise of the power conferred upon him * * * and it would seem that
no comment is necessary to show that * * * [the provision of the Oklahoma
Code] is excluded. from pertinence or operation
*

i

:

*

.

*

*

e*:

*

.

In a word, the act of Congress is complete in its control and administration of the allotment and of all that is connected with or made necessary by it, and isf antagonistic to any right or interest in :the husband of an
* *.
Indian woman in her allotment, under the OklahoraaS Code. C
**

*

See, also, Hanson v. H6ffman et al., 113 F'. (2d) 780789 (C. C. A. 10th,
1940). Cf. Sperry Oil Co. v. Chisholgm, 264 U. S. 488 (1924); Bunch

v. Cole et al.,263 U. S. 250 (1923).
The power to legislate with respect to restricted or trust 'Indian
property is, vested in the;United States to the exclusion of the several ,
States, which cannot invade this field in the absence of enabling legislation by the,Congress. See United States v. Kagama, 118"U.S. 375
'(1886) Blanset v. Cardin, supra. :'
,See Okia. Stat. Anno., title 84, sec. 107,'which provides; in part, that, "If, after making
a will, the testator marries, and, the wife survives the testator, the will is revoked, unless
provision has been made for her by marriage contract, or unless she is provided for in
the will"Ad
.
-

386

DECISIONS OF THE DEPARTMENT OF THE INTERIOR [60 L D.

In view of the lack of power in the State of Oklahoma to legislate
respecting the field under consideration here, it is also necessary to
reject the further contention f h- aplint to the effect that, as
the regulations prescribed by the Secretary of the Interior under section 2 of the 1910 act make no provision with respect to the manner
'in which a will once made may be revoked, the Secretary must be
deemed to have adopted the law of the State of Oklahoma as the governing law on this point. A similar situation confronted the Court
in Sperry Oil Co. v. Chisholn, stpra. There, an act of Congress provided for the leasing of restricted Indian lands with the approval
of the Secretary of the Interior and under rules and regulations prescribed by him. An Indian allottee had made a lease on his restricted
land, which constituted the family homestead under Oklahoma law,
without obtaining the signature of his wife to the lease, as required
by the Oklahoma family homestead lAw. The regulations of the Secretary contained no provision relating to the' manner in which leases
should be executed on such homesteads. It was contended that the
lease was invalid under the Oklahoma family homestead law. Rejecting the contention, the Court said:
The authority thus given by the act of Congress to an Indian of the half-blood
to make an oil and gas lease upon his restricted "homestead" allotment, with the
approval of the Secretary of the Interior, cannot be limited or contravened by
the provision of the Oklahoma law attaching to the execution of a lease upon the
family homestead the condition that it must also be executed by his wife. This
added requirement is inconsistent with the authority given the allottee by the act
of Congress to make such lease when approved by the Secretary of the Interior,
and, if the wife does not consent to the lease; would entirely defeat the purpose
of Congress. As applied to an oil and gas lease made by -such an allottee upon
his restricted "homestead' the provision; of the Oklahoha law is hence invalid
because of its repugnancy to the paramount act of Congress. * * * [P. 494.j

Of course, the right conferred on an Indian by the Congress to dispose of his restricted or trust property by will necessarily carries with
it, by implication, the right to revoke such a will at any time during
his lifetime. However, this right is one to be exercised by the Indian,
and not by the legislature of the State of Oklahoma. A revocation
can only flow from an act of the Indian which clearly evidences an
intention to cancel or supersede the will. The mere fact of a subsequent marriage is not such an act as necessarily shows an intention
upon the part of an Indian to revoke a will made under section 2.of the
1910 act and the regulations of the Secretary of the Interior.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 25, Order No. 2509; 14 F. R. 307),
the orders of the Examiner of4nheritance,- approving the willof the
testator and denying the appellant's petition for a rehearing, are
affirmed..
MASTING. WrmITE,

Solicitor.
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Decided Decenber 30- 194-9

Avulsion-Administrative

Action.

Where the medial line of a nonnavigable stream constitutes the boundary
between Indian land and public land, and the river channel shifts during a
sudden, heavy flood to a new location, the change does not affect the boundary
line,Iand the land lying betweenthe old medial line of the river and the new
medial line continues to be public land or Indian land, as it was before the
change.
A long-continued course of action by an administrative agency, reflecting an
interpretationof the law respecting a matter within its jurisdiction, should
not be departed from by the-agency unless such course of action is obviously
erroneous.
APPEALS FROM TEE. BUREAU OF LAND MANAGEMENT

On February 19, 1948,the: Director of the Bureau of Land Management rejected two applications filed by Earle T. Miller for oil and gas
leases on land in Oklahoma, because the two tracts of land applied for
-werdsituated South of the medial-line of the Canadian River and were
therefore believed by the Director to. be included, within the. country
9et' aside for theI Choctaw and Chickasaw lndians by the treaty of
June 22 1855 (11 Stat. 611). Under the terms of the treaty, the
medial line of .the Canadian River was fixed as the north boundary of
.

theIndians'land.
Mr. Miller requested a reconsideration of the decision. He stated
that the two tracts lay: north of the medial line of the Canadian;River,
as surveyed in 1 73,iandthat theywere owned:1bthe United Ststes at
that time; that the river changed its course by avulsion in 1904, shifting its medial line north. of the two tracts, so that the tracts-now lie
*southof the present medial line of the river; and that, as the change in
the river's course was caused by avulsion, the boundary line of the
Indians' land did not change, and the tracts remained in the ownership
of the United States. On April 14, 1948,the Assistant Director of the
Bureau of Land Management held that the evidence submitted by Mr.
Miller in support of his contentions was insufficient to show that. the
channel of the Canadian River had been altered by avulsion.
: Mr. Miller again requested a reconsideration of the decision and
submitted further evidence in support of his contentions. . However,
the Acting Chief, Branch of Minerals, Division of AdjudicatiQn,
Bureau of Lind Management' held on September 29j 1948, that the
;evidence :jled to, show. a: change in! the: river^'s couse by asion
rather than by rapid erosion and accretion. Mr. Miller has appealed
'from this decision to the head of the Department.
.
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One of the tracts applied; for by Mr. Miller is described as "all
accretion and riparian rights" to lots 3 and 4, sec. 33, T. 9 N., R. 3
W., I. M., Oklahoma. The other tract involved in this proceeding
adjoins the first tract and is described as "all accretion and riparian
rights" to lot 9, sec. 4, T. 8 N., R. 3 W., I. M...

Prior to 1904,lots 3, 4, and 9, were public lands situated adjacent
to the north bank of the Canadian River, a nonnavigable stream, the
north bank of the river constituting one of the boundary lines of
each lot. Since 1904,the river has changed its course-and, as a result,
lots 3, 4, and 9, are now situated south of the present medial line of
the river. The two tracts applied for by Mr. Miller consist of the
land adjoining lots 3, 4, and 9, and lying between the medial line and
the north bank of the river, as they existed prior to 1904. These
tracts are, of course, south of the present medial line of the river.
Hence, the tracts involved in this proceeding are in the same category
as lots 3, 4, and 9, insofar as the shift of the medial line of the river
is concerned. All were transformed from public lands into Indian
lands by that shift, or all continued to be public lands after the
shift.
The evidence presented by the appellant consists primarily of affi
davits by' five long-time residents of the area, stating that the Canadian River shifted its channel during a sudden, heavy flood in 1904.6
The'appellant has also submitted a contemporary newspaper account
of the flood, which substantiates the recitals in the affidavits.; There
is no persuasive evidence in the record to overcome the appellant's

,dataon thispoint.
In view-of the evidence in the record, it must be concluded that
the change in the river channel was-due to avulsion. Therefore,-it.
worked no change in the boundary between the- Government's land
and the Indians' land.; Arkansas v. Tennessee,246 U. S. '158, 173
(1918):; Rex Baeek 58 I. D.' 242,'252 (1942). As a- consequence, the
two tracts of land: applied for by Mr. Miller did not lose their pre1904status

as ubliclandsand

become Indianlands.

- The conclusion stated above is consistent- with the position which
the Department has taken since 1904 respecting lots 3, 4, and 9. The
records of the Department show that lots 3 and 4 were patented on
December 20, 1935, under a homestead entry, with a reservation of
the oil 'and gas deposits to the. United States; ad that they 'were
also included in an'oil and gas prospecting permit issued in 1934and
in" ainoil and- gas lease issued in 1939. Lot' 9 was included -in a stock-

raising-homestead entr allowed in 1932,:in oil 'and gas permits issued
'in 1928 and 1935, and in anoil anid gas'le'ase issued in 1943. Thus,
over a long pAi6'dof' Lime,these lots have 'beeh'consite7tly regarded
as public lands rather than as-Indi'an lands, despilfe'the cHnge in the

M. C. STEELE
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course of the Canadian River which placed them south of the medial
line of the river.
As previously indicated, the Government's rights in lots 3, 4, and
9, would have been, affected by the shift of the medial line of the
Canadian River to the same extent,' if any, as the Government's rights
in the tracts applied for by. Mr. Miller. Hence, the actions of the
Department in treating lots 3, 4, and 9, as public lands after 1904 are
significant. A long-continued course of action by an administrative
agency, reflecting an interpretation of the law respecting a matter
within its jurisdiction, is given great weight by the courts, and it
should not be departed from by the agency itself unless the prior
position is obviously erroneous.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the decisions rejecting Mr. Miller's applications are reversed and the
case is remanded to the Bureau of Land Management for further consideration of the applications.
MAsTlN G.
0 00 0 0

fi ;

9

WHITE,

-:f f D~tSolicitor- :

M. C. STEELE ET AL. v. RUBY RECTOR KIRBY

Decided March 6, 1950

A-25713-

Private Exchange-Grazing license or Permit-Hearing.
A proposed privateexchange which meets all the requirements prescribed by
law for such exchanges may be approved even though the selected land is

subj.ct to an existing-graiglicense

or permit.

A grazing license or permit issued under the Taylor:Grazing Act is not a
contract with the United States or a profit ae prcdre, and it does not confer
upon the licensee or permittee any vested right to the continued use of the
land covered by the.license or permit. It is merely a privilege that may be
revoked by the Department for the purpose, inter alia of consummating a
private exchange affecting the land covered by the license or permit.
It is not necessary that a hearing for the reception of evidence be held on a
protest by a grazing licensee or permittee against the consummation iof a
private exchange affecting the land covered by the license or permit.
District advisory boards and local associations of stockmen have no powers
or: duties under the Taylor Grazing Act with respect to; the alienation of
public lands situated within grazing districts.
APPEAL FROI

THE BUREAU OF LAND NANAGEMENT

A joint appeal by M. C. Steele, C. E. Steele, and Everett Rector, of
Raiigely; Colorado, and a similar appeal byJoe and EdnalStaiadifird,
of Vernal, Utah, were filed on April 8 and April29, 1949,respectively,
from a decision dated March 4, 1949, by the Director of the Bureau
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of Land Management. That decision dismissed the protests of the
five appellants aa'
a private eichange -application (Denver
053760) filed-by Mrs. Ruby Rector Kirby, of Grand Junction, Colorado, under section 8 (b) of the Taylor Grazing Act.'
A report based on a field examination shows that the offered-lands
consist of two almost equal parcels situated within the boundaries of
Colorado Grazing District No. 1; that the two tracts are separated
and completely surrounded by public lands; that the offered lands
contain a total of 1,288.10 acres and have an estimated appraised
value of $3,220.25; and that living water sufficient for stock grazing
in this area occurs on some of the tracts.2
The selected lands consist of four parcels of surveyed Federal range'
which comprise part of Colorado Grazing District No. L They contain a total of 836.99 acres and, with their timber, are appraised at
$2,851.61. Parcel A, cmprising

596.35 acres, was once part of the

community range but is now wholly within Mrs. Kirby's individual
allotment. Parcels B, C, and D comprise 240.64acres and lie -wholly
within the community allotment, in an' area which consists largely
of patented lands. It appears that each of the four parcels is adjoined on two sides by lands owned by Mrs. Kirby. The parcels are
partly isolated from other public lands by privately owned tracts and
by natural bariers.;
'
From these facts, it is clear that the exchange would integrate
the offered lands with the public lands surrounding them, and would'
consolidate the. selected landswith the patented; Kirby lands which:
Yune 26, i938 (49'"St'at.'976- V43'

' Act of'Jude28, 193'4"(48-Stat."126f9), as amend
U. S. C., 1946 ed., sec. 315g (b)).
2

The offered lands are described as follows::i
T.- S5.1..98 \V., 6th P.M.;J
i) .
-- { ; ,;
:
sec. 17, NW' 4 , SW/1'4, WaSEV 4 S4SE£ '
\.
sec. 18; SE1zNE/ 4, E
EY2 s4,
W?45EV4.0"
-'
--lsec. 19,
4 .l1;
1
-sec.
: 81, 5W'/
NE1';
NW
y
,
N'/
NE'/
,
E
W'/2A,
lots 1, 2,.3, 4.:;
4
4
2
4
T, 4 S.,.R. 98 W., 6th P., M.,
.
..
.

I

~'NE'/

sec. 6, S'/4NWV/_,

lots

, 4, 5.

The selected lands are described as follows'
Parcel A:'
"'

'.: -T.4-S.R. 101W.,fhP. M.,
.

::

'

sec. 7, N,NE'Y4, NXEV4NWY
4 .lots 5is
10l W.-,6thPMl:)
sec.

19,

lots

9,

10,

11,

.

-*-

i-R

12.

5 ST.
.,'R. 102 W., th P. M.,
24, 5W'ANEV4.
;:
Parcel D:
5Se"cR.102 W.'6th
;
'i
f

J

,: I:

13:

The.

.::I:

*

t ; 6,
*ilots
*-fsec;'
8;9,10,11,12.:

Parcel

,,:S

.

.sec..
1, S'/2S i .
...
T.tS S., R. 101, W., 6th P. g.,
.~sec.' ,lot 8

-

'sec.

t.sex

6'N.Nw4'W.

J
J

,

il, I- -

:>
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they adj oin. Th exchange, therefore, would imake.holdings compact, improve the public-land pattern, and facilitate administration
of the grazing district. In addition, it would give the grazing district 451.11 acres more than the Government would give up, and it
is estimated that the acquired tracts would be worth $368.64 more.
than those which would be alienated. It seems, therefore, that the
proposed exchange would be in the public interest, and would be
advantageous to the Governmentand the applicant alike.
Appellants contend, however, that the exchafige woIuldbe contrary
to the principles stated by the court in Red CcnlyonSheep Co. v.
Ickes, 98 F. 2d 308 (D. C. Cir., 1938).. In that case, the court held
that the Secretary of the Interior lacked authority to make a certain
private exchange under legislation (other than the Taylor Grazing
Act) prescribing conditions which the applicant could not fulfill, and
that effectuation of the exchange would be an illegal act. The court
found that the threatened illegal exchange would interfere with the
plaintiffs grazing privileges and would destroy the plaintiff's lawful
business. Upon the basis of these holdings and findings, the court enjoined the Secretary from consummating the exchange.
The decision in the Red ayon Sheep Co. case is not controlling
here. The Taylor Grazing Act, under which Mrs. Kirby's exchange
is proposed, prescribes no conditions which the applicant has been unable to meet. This exchange clearly comes within the terms of section 8 (b) of.the act, which grants broad, discretionary authority for
the consummation of private exchanges (1) if the value of the selected
land does not. exceed-the 'value of the otered land, (2) if the-selected
land is "surveyed grazing district land" or "unreserved surveyed publiE land," (3) if the selected land is situated "in the same State or
within a distance of not more than fifty miles within the adjoining
State nearest the baseliands," and (4) if it is determined that "public
interests will be 'benefited" by.the exchange. The: present case meets
allthese statutoryrequirements.
Moreover it may be observed in passing tht the record does not
show. that this exchange would destroy or even seriously impair the
appellants' grazing p'rivikgesj either collectively or individually. Admittedly the exchange would reduce the common range by 240 acres

:and, correspondngly; the forage available thereon, "which has been
estimated to have an average annual carrying capacity of.not more
than 8 animal. units. At present, according to their protest papers,
the e appellants have ~permits
for an aggregate of 483Ianiniatunits.
The reduction 'of this number by 8 units, apportioned among.the:permittees, wouldbetoo;
insignifi~nt.toendanger
their Drespetive.
4
operations.
.
.

See State of

tah, A-v571o (anuary 30, 1950).'
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The appellants also assert that their permits give them vested rights
to the continued use of the particular lands described in the permits,
and that the exchange would unlawfully invade these vested rights.
There is no merit in this contention.
For many decades before the enactment of the Taylor Grazing Act,
immense areas of the public domain were freely used by stockmen for
grazing. The Government did not object to this practice, but allowed
and even encouraged it,. thus permitting to spring up from long use
and custom an implied license to utilize the public lands for this purpose as long as the Government should not withdraw its tacit consent
to such use. However, the Government's failure to object to the

practice-

* *< * did not confer any vested right on the * * * [stockmen using the
lands], nor did it deprive the United States of the power of recalling any implied
license under which the land had been used for private purposes.'

Similarly today, although passage of the Taylor Grazing Act has;
made it possible for the implied license of early times to become an
express license or permit granted by the Department of the Interior
in writing, the Congress has not converted into a vested right the
express privilege which it has authorized in the Taylor Grazing Act,
nor has it deprived this Department of the power' to modify or terminate the statutory license or permit for reasons which are ufrelated
to any acts or omissions on the part of the pefmittee but concern the
Government's over-all land policies and laws.
It is well established in departmental decisions that 'a licensee or
permittee under the Taylor Grazing Act does not have any right as
a matter of law to demand that, his. license or permit shall giv.&him
grazing privileges in any particular part of a grazing district. Determination of what the permitted area shall be is entrusted entirely to
the discretion of the Department. In a spirit of cooperation, an
allotment to a licensee or permittee of lands previously grazed by him
is generally made when it is consistent with proper range practices, butit is no acknowledgment of a right in him to the use of those particular
lands.'

However much the authority to graze livestock on United States
lands,'expressed in a grazing license or permit, may be thought to
correspond in form to a contract with. the United States 7 or to resemble the common law profit a prendre appurtenant, several or*
f Osborne v. United States, 145 F. 2
892, 894 (9th Cir., 1944).:: See also Buford v.
Houtz, 133 U. S. 320, 326 (1890) ; Light v. United States, 220 U. S. 523, 535 (1911)United States v. Grintnud, 220 U. . 506 (1911) Stewart. et al. v. Eastern Oregon Land
Co.,571.
D.95,100.(1940);-Wi~isJ.Lloydend
Oscar5J7nes 58 It . 779, 786, 787 (944).
5
2i'tonal Liestocl Co. and Zackc Cov, John Day and others, Interveners, A-21222,
Las Cruces 051611, 051705, 051708, 052395, 052998, July 7 1938; King Brothers, no. et
al., A-21159, August 9, 1938; Stewart et al. v. Eastern Oregon Land Co., 57 . D. 95,
100 (1940).
X See Osborne s. United States, 145 F.2d 892,895.(9th
r., 1944).-
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common, with its freedom from interference by the grantor,8 the
Taylor Grazing Act grazing permit or license is no creature of the
common law but a statutory privilege. It is subject to the several
limitations which are imposed upon it by the statute and which distinguish it from profits a prendr, rights of contract, and other classes
of rights.
Among these statutory limitations is the provision that, although
grazing privileges which have been recognized and acknowledged
shall be adequately safeguarded so far as may be consistent with the
purposes and provisions of the act@' the creation of a grazing district or the issuance of a permit pur:
*
suant to the provisions of this Act shall not create any right, title, interest, or
estate in or to the lands.:

Furthermore,. the statute indicates that the maintenance of grazing
districts on the public domain and the allotment of privileges therein
are interim only, "pending final disposal" of the public lands.10 Theclassification and disposal of land which is subject to a license or
permit may occur at any time, the only condition being that reasonable notice of such action must be given to the licensee or permittee.1
One of the authorized means of -disposal is, of course, the exchange
of grazing-district land for privately owned land under the portion
of the Taylor Grazing Act that is involved here.
or licensee
-permittee
Thus, the statute itself puts every grazing
covered
land
the
using
of
privilege
the
on notice from the outset that
under
canceled
or
by his permit or license may at any time be reduced
the
addition,
In
mentioned.
the statutory provisions; previously
Federal. Range Code and the permit or license form carry the same
warning that a permit or license is subject to termination in whole
or in part. It is particularly pertinent here that the Federal Range
Code specifically provides, that a license or permit is subject to a
proportionate reduction if the Federal range .covered by it is diminished "due to, * * * selection." 12
The
permit or license form 1

in paragraph

2, gives notice that the

permit or license will cease to be effective as to any of the lands which
it describes "immediately uppn the termination of administration of
said lands by the Bureau of Land Maiiagement." This provision
contemplates, of course, the. possibility of the alienation of grazingdistrict lands under the provisions of the Taylor Grazing Act,
including alienation by means of a private exchange.
Tffany, "The Law of Real: Property" (3d ed.), voL 3
s 43 U. S. c., 1946 ed., sec. 31b.V
43 U . c. 1946 ed., see. 315.
43 u. S. c., 1946 ed., see. 315f.
8

'-

43 CFR 161.6 (c) (5).
Form No. 4-1096, December 1947.

ch.

16,

ecs. 839 847.
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The appellants' objections with respect to the absence of a formali
hearing for the reception of evidence in this proceeding are not well
taken. Even though all the selected lanls involved in' an application
for a private exchange are within a grazing district, the consideration
and disposition of the matter are not governed by the sections of the
Taylor Grazin ,'Act 14 and the Federal Range Code which provide
for the holding of formal hearings in certain types of cases arising
under the act. Those provisions relate only to matters that arise in
the administration of grazing districts. They are not applicable to
the exercise of the Secretary's power respecting exchanges.
The consideration and disposition of proposed private-exchanges
are governed by subsections (b) and (d) of section 8-of the Taylor
Grazing Act 6 and by the regulations especially proiulg'ated to implement these statutory provisions.l The pertinent provisions of the
statute and the regulations entrust to the discretion of the-Secretary of
the Interior (or his designee) the determination of the question
whether a proposed exchange will benefit public interests anidwhether
it otherwise meets the statutory requirements prescribed by the Congress, and no hearing is required as a prerequisite to the making' of a
decision. Such a case is outside the'scope of'the'section of the Administrative Procedure Act which' governs the holding of formal hearings by Government agencies in the administr'ative adjudication of
controversies. Nevertheless, it is the customary practice in' this Department, when an appeal in an exchange case is taken-to the'head of
the Department from a decision rendered in the Bureau of Land Management, to grant to any interested person, upon request, an oppor;
tunity to make an oral argament on theissues that are involved in the
case 9 No request for an opportunity to make an argument was submitted by the appellants in the present case.
Moreover, despite the appellants' assertion to the contrary, a pro15

posed exchange is not a' subject for official consideration

by either a

'district advisory 'board or a local association of stockmen. The func
tions of these bodies under the Taylor Grazing Act. 0 and the supk
plementary regulations 21relate only to the administration of a grazing
district. The board and the association have no powers or duties with
respect to the 'alienation, by' exchange or otherwise, of public lands
situated within a district.
'
None of the contentions made by the appellants warrants a reversal
U. S. C., 1946 ed., see. 315h.
43 CFR 161.9.
16 43 U.' S. C., 1946 ed., sec. 315g.
"t43 CFR 146.1-146.9..
:28 6 U.:S c.., 1946 ed., sec. 1004.i
19See 43 CFR 221.80.
sSee 43 U. S. C., 1946 ed., secs. 315h, 315o-:
21 See 43 CFR 161.12, 161.13.
1443
lb
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of the decision previously rendered by the Director of the Bureau of
Land Management..
Therefore, in pursuance of the authority delegated to the Solicitor
by the Seeretary of the Inter ior (sec. 23, Order No. 2509-14 F. R. 307),
the decision of the Director of the Bureau of Land Management dis-missing the protest and directing action to effectuate the exchaige is
affirmed.
MAsTIN

\ ff
0 : add
::;. :,<;;; f; :

G. WITE,

i

.;Solicitor.

CHARLES H. HUNTER

Decided March 8, 1950

A-:25707

Public Sales-Isolated Tracts-Prefereuce Rights..
A preference-right claim for an isolated tract offered at public sale may be
asserted by a person who acquires the ownership of contiguous land after
the date of the sale but during the period of timeallowed for the assertion of
preference-right claims.
A- preference-right claimant foi an isolated tract is not necessarily required
i to submit, prior to the epiration of the period allowed for the assertion of
preference rights, proof that he is the owner of contiguous land~. Such
proof may be. considered if, submitted within .a reasonable time after the
Bureau of Land Management calls upon the claimant -for, such, proof or
informs him of a deficiency in this respect.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT:

Pursuant to the application of Estes Teague, the public sale of an
isolated 40-acre tract (SWI4SE/4

sec. 2, T. 15 N, R. 9 W;r, 5th P. M.)

was ordered in accordance with section 2455 of the Revised Statutes,
I'Isec. 411)'

as amended (43 U. S. ., 194 ed.,

On 'the day
'Supp.

of the sale, August -3, 1948, the only bid received was fa bid of $200

-frd Mr. Teague.
''Within the 30-day period allowed from the date of-the sale for the
assertion of preference rights by the owners of contiguous lands, a
bid of $200 was received from Charles H. Hunter in the form of a letter from his' attorneys, who stated that Mr. Hunter was "the owner
of the adjacent lands on two sides of said forty acres * * -. " This
letter was received on September 2, 1948,the 30th day following the
date of the sale.

i

i

On September 3, 1948, the 31st day after the date of the sale, a bid
of-$225 was received from T. B. Tate, who enclosed 'a deed and other

papers establishing his ownership in fee of land'adjoining the: 40-acre
tract on the east and north.
On January 3, 1949,the Acting Regional Administrator, Region VI,
Bureau of Land Management, denied Mr. Hunters claim of preference
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and declared Mr. Tate to be the purchaser. (Mr. Teague had not
claimed to be an owner of contiguous land.) Mr. Hunter's claim
was denied on the ground that he had failed to furnish proof of the
ownership of adjacent land, since the letter from his attorneys did not
contain a description of the land on which Mr. Hunter's claim of preference was based.

On February 11, 1949, Mr. Hunter's appeal from the decision of
January 3, 1949, to the Director of the Bureau of Land Management
was received. He submitted with this appeal an abstract of title
showing his ownership of land adjoining the isolated tract on the
south and west.
XOn March 25, 1949, the Director of the Bureau of Land Management
affirmed the Regional Administrator's decision. The Director found
that, on the date of the sale, the adjoining land on which Mr. Hunter
based his claim of preference was not owned by Mr. Hunter alone but
by Mr. Hunter and H. Bennett; and that Mr. Hunter did not acquire
full title to the adjoining land until August 24, 1,48. The Director
held that a preference-right claimant under section 2455 of the Revised
Statutes, as amended, must be the sole owner of adjoining land on
the date of the sale; and, accordingly, that Mr. Hunter could not
validly assert such,a right.
Mr. Hunter has appealed from the decision of March 25, 1949, to
the head of the Department.
Section 2455 of the Revised Statutes, as amended, provides for the
sale at public auction of isolated tracts of the-public domain, and then
states:
*: * ,sThat
for a period of not less than thirty days after the highest bid
has been received, any owner or owners of contiguous land shall have a prefereneright
to buy the offered lands at such highest bid price
*
*

There is no express requirement in this statutory provision that a
preference-right claimant must be the owner of contiguous land on the
date of the sale. On the contrary, the language of the quoted portion
of the section appears to apply to anyone who is the owner of contiguous land at the time when the claim of a preference right is asserted, including a person who-acquired such ownership after the date
of the sale.
There is nothing in the legislative history of, section 2455 which
casts any light upon the intent of the Congress in enacting the provision under consideration here. However, the basic policy of the
section is to favor the owners of contiguous lands over other persons,
and it is not apparent why it should be important to this policy that
the ownership of contiguous land must exist as of the date of sale,
rather than as of the time when the claim of a preference right is
asserted. Accordingly, I believe that thelanguage used in the prvi,~~~~~~~
:
:
: ~~~~~~~~
:
~y
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sion should be taken at face value and should be regarded as making
the ownership of contiguous land at the time of the assertion of a
wmeerence-right claim the proper test for determining the standing
of the claimant. Any claimant must, of course, act during the period
allowed for the assertion of preference rights.
The applicable regulations of the Department which supplement
section 2455 of the Revised Statutes, as amended, are not inconsistent
with the view expressed above.1
As Mr. Hunter acquired full title to contiguous land on August 24,
1948,or within 30 days after the date of the sale, he was then entitled
to assert a preference-right claim as the owner of contiguous land.
He was the only person in the preferred category who acted within the
30-day period allowed for the assertion of preference rights. Mr.
Tate's claim was submitted on the day after the 30-day period ended.
However, the conclusion stated above does not necessarily dispose of
the case. Consideration must also be given to the problem of whether
the action that was taken on behalf of the appellant within the 30-day
period met the requirements prescribed by the pertinent regulations
respecting the essential action to be taken during that period by a
preference-right claimant. In this connection, the regulations governing public sales provide, in part, as follows:
(b) Preference right of purchase; declaration of purchaser. The owners of
contiguous lands have a preference right, for a period of 30 days after the highest

,bid
has been received, to purchase the land offeredfor sale at the highest bid
price or at three times the appraised price if three tinfes such appraised price is

less than the highest bid price.

*

*

*

(1) A preference right to purchase must be supported by proof of the claimant's
* *
ownership of the whole title to the contiguous lands

With respect to proof of the ownership of contiguous land, the only
submission made on behalf of Mr. Hunter within the 30-day period
allowed for the assertion of preference rights was in the form of a
letter from his attorneys.; This letter stated, among other things:
We, as his attorneys, certify that he is the owner of the adjacent lands on two
sides of said forty acres, as shown by Abstract of Title which we have examined,
but which- is now in the possession of the abstracter at Melbourne, Arkansas,
-forthe purpose of being brought to date.
. *
advise us what evidence of title in addition to our certificate
Please
is necessary for the purchase of this land.

It apparently was the view of the Acting Regional Administrator
that the-regulation- quoted above required that the proof of ownership
of contiguous land be submitted by a preference-right claimant within
the 30-day period allowed for the assertion of preference rights, and,
2 See 43 CFR, 1947 Supp., 250.11 (b) reissued August 27,1948 (13 F. R. 5182), without
.
,any chalngeinsofar as the point involved here is coneerxied
1947 Sjpp., 250.11 (b) (1) reissued August 27, 1948 (13 P. R. 5182).
,2 43O F

948955-54--9
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accordingly, that Mr. Hunter's claim of right must stand or fall, as
to this point, on the certificate contained in the letter which was re.ceived from his attorneys on September 2, 1948. The Acting' R6gional Administrator held that the certificate from Mr. Hunter's
attorneys did not constitute adequate proof of the claimant's owner'
ship of contiguous land, because the' certificate did. not contain
descriptionof such contiguous land.
Assuming for the purpose of discussion that the certificate of Mr.
Hunter's attorneys did not fully meet the requirement that a claim of
preference right must be supported by proof of the claimant's ownership of contiguous land, the question arises whether Mr. Hunter's
privilege of submitting such proof terminated at the end of the 30-day
period allowed for the assertion of preference rights, or whether the
proof subsequently submitted in the form of an abstract of title can
properly be considered.
It will be noted that the governing regulation does not state specifically when the proof of the ownership of contiguous land is to' be
submitted by a preference-righf claimant. As the requirement respecting the submission of such proof is found in a subparagraph of
-aparagraph which mentions "a period of 30 days after the highest
bid has been received," it might be argued that the provision prescribing a 30-day period is carried forward- by implication into; the 'subparagraph and, hence, is a time limitation on the submission of proof
of the ownership of contiguous land, as well as a limitation on the
assertion of claims of preference rightsHowever, members of the public, should be clearly informed in
-regulations regarding any time limitations to which they are subject. It is doubtful whether the average person, on reading the regulation involved here, would come to the conclusion that it requires the
proof of the ownership of contiguous land to be submitted within
."a period of 30 days after the highest bid has been received." On
the contrary, it seems,probable that the average reader would regard
the numbered subparagraph which contains the clause respecting the
submission of proof of the ownership of contiguous land as being complete in itself, and would not expect it to be subject to a time limitation
found in another portion of the regulation. For that reason, I believe that it would be unfair to extend the 30-day limitation, by construction, to the clause relating to the submission of proof of the.
ownership of contiguous land. It is my conclusion, therefore, that
a preference-right claimant is not necessarily required to submit,
within the 30-day period allowed for the assertion of preference rights,
proof of the ownership of contiguous land, but that such proof may be
considered if submitted .within a reasonable time after the Bureau
of Land Management calls upon a preference-right claimant for it,
or advises the claimant of a deficiency in this respect. See Frank E.

.
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Soovil, Carl J. Nietuhr, A-24089 (May 10, 1945); Tollef

Iver60n,

JensJ. fange, 59I. D. 108.(1945).

Applying the principle stated in the preceding paragraph to the
facts in the present case,'it is my view that the abstract of title sub-'
mitted by the appellant after the expiration f the 30-day period'
allowed for the assertion of preference rights may properly be considered in determining that the appellant is tle owner of the whole
Mtleto the contiguous land onwhich his claim of prderence is based.'
:For there sonsindicated above, it appears that Mr. Hunter, as the
only ownier of contiguous land to make application within the prescribed period, should'be permitted to purchase the isolated tract
i
involved in this proceeding.
Therefore, pursuant to the authority delegated to the Solicitor by,
the Secretary of the Interior

(seq. 23, Order No. 2509 14 F. R. 307),

the Director's decision of March 25, 1949, is reversed, and the case is
remanded to the, Bureau of Land Management for further action in
accordance with this decision.
MASTrn G. TWninTE,

Solicitor.
CLAIM OF SPRINGER

TRANSFER

COMPANY

Tort Claim-Negligence--Foreseeability
of Consequences.
In a situation where liability must be grounded on negligence, a person is liable
only for those consequences which he, as an ordinarily prudent person, should
reasonably have foreseen as a brobable result of his conduct.
The same act of careless conduct may constitute negligence toward one person
or article of property and not constitute negligence toward another person
or article of property.
Where the driver of a Government vehicle, without having given a signal of
his intention to do so, changed his course slightly and invaded the left side
,of the highway to the extent of 2 feet in order to avoid endangering anyone
who might step suddenly into the highway from a truck parked alongside
*the highway on the Government driver's right, and the Government vehicle
was struck from the rear by a privately owned automobile traveling at a
high rate of speed and was hurled from the highway into the parked truck,
the United States is not liable under the Federal Tort Claims Act to the
X
owner of the parked truck for the damage resulting to it.
T-234a

-

.

MARCH 10, 1950.

The Springer Transfer Company, Box 572, Ailbuquerque,New Mexico, filed a claim about August 10, 1949, against the United States in
the amount of $185.21for compensation because of damage to its truck,
which was struck by a Government-owned pickup truck, Service No.
I-4869, assigned to the Bureau of Indian Affairs and operated by
W. E. Tecklenburg, an employee of that agency.
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The question whether this claim should be paid under the Federal
Tort Claims Act (28 U. S. C., sec. 2671 et seq.) has been submitted
to me for determination. That act authorizes the settlement of any
claim against-the. United States on. adeount of damage to poperty
caused by a negligent or wrongful act or-omission of an employee of
* the Government while acting within the scope of his employment,
* under circumstances where the United States, if a private person,
would be liable to the claimant for such damage in accordance with
the law of the place where the act or omission occurred.
* : ;The events on which this claim is based took place at about 8: 30
a. m. on July 12, 1949, at a point on U. S. Highway No. 66, approxi-

mately 21 miles east of Gallup, New Mexico. At the place where the
Govermnent truck struck the claimant's truck, the highway was 21
feet wide, and it had shoulders of a total width of 14 feet. The highway was straight, dry, 'and level; and the view of the road ahead was
unobstructed.
The Government truck was proceeding west on the highway at a
speed of. about 40 miles per hour. The automobile of Harold E.
Adams, 17613 Ponciana Avenue, Cleveland 11, Ohio, driven by his
wife, was proceeding in the same direction at a higher rate of speed.
In attempting to pass the Government truck, the Adams automobile
struck the truck in; the -left rear end. This*blow caused the Government truck to veer sharply to the right, and it struck and- glanced off
the front end of the claimant's truck, which was parked alongside the
highway.
James H. Meskimon, the driver of the claimant's truck, in his report
of the incident, stated that-V
The first I noticed was when I heard colsion and looked up and saw yellow
pickup [Government truck] headed: in my direction and driver was trying to
miss my truck. I looked to see if anyone was injured and found no one injured.
I was delayed 81/2hours.

The Government driver, in his report, stated thatWas coming to bridge and vehicle parkedon side of 'highway. Pulled slightly
to left to avoid any person from parked truck walking into traffic lane. Car #2
[Mr. Adams' ahtomobile] attempting to pass on bridge and bit reai of -Govmt.
Pickup.

**--

The investigating officerreported that* Indian- Service' truck 1-4869 driven by Road Foreman W. E. Tecklenburg
traveling west on US Hwy. 66 was struck on the left rear by Olds. '49 Sedan
driven by Mrs. faroid Adams Lic. of Oldsmobile Ohio BT-395 knocking
Fed. vehicle into parked Truck N. M. 2-1651 owlled by Springer Tfr. Co., Albu-

querque'
*

.

.

;*

,,C'

.

- *

;

7

*

,-

X,*
..

.

*

*

* The Olds. Sedan was traveling at a high rate of speed. and.was endeavoring
to pass government vehicle on a bridge. (See photo.) Both vehicles were traveling west. The private vehicle traveled 310 ft. after-the first impact. There
is no center line markings at this, point'on highway.
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The report of the New Mexico State Police covering the incident
stated that "Vehicle No. 1 [Governmentj Truck * * * was two
feet over the center line *
*i when the collision occurred.
The courts of New Mexico, in discussing negligence, have'declared
that a defendant in a case where liability must be grounded on negligence is liable only for those consequences which he, as an ordinarily
prudent person, should reasonably have foreseen as a probable result
of his conduct.

Pettes v. Jones, 66 P. 2d 967 (N. M., 1937).

When the Government driver failed to give a signal of his intention to pull slightly to the left in the road as he reached the point
where the claimant's'truck was parked, in order to avoid the possibility of injuring anyone who might inadvertently step from the
parked truck into the highway, he may have been guilty of negligence
with respect to automobiles closely following him aong the highway
or closely approaching from the opposite direction. However, it cannot be said that the Government driver should reasonably have foreseen that a car approaching from the rear would; probably strike his
vehicle with a blow of such force and direction that the Government
vehicle would be caused to veer sharply to the right and collide with
the claimant's parked truck, the supposed occupant or occupants of
-which the Govermnent driver was specifically trying to protect when
he changed the course of the Government vehicle slightly to the left.
Therefore, it is my conclusion that, with respect to the parked truck,
the Government driver exercised'all the care which the law required
of him, and, accordingly, that he was not guilty of negligent conduct
as to the parked truck or the claimant. See Lucero v. Hdrshey, 165 P.
2d 587 (N. M., 1946); Pettes v. Jones, suipra; Staples v. L. F. Blinn
Lumber Co., 275 Pac. 813 (Calif., 1929); McDonald v. Cantley, 3 P.
2d 552 (Calif., 1931); Palsgraf v. Long Island R. Co., 162 N. E. 99
(N. Y., 1928).
DETERMIINATIONx

Therefore, in accordance with the provisions of the Federal Tort
Claims Act and the authority delegated to me by the Secretar of
the Interior

(sec. 21, Order No. 2509, as amended; 14 F. R. 4766), I

determinethat(a) The damage to the property of the Springer Transfer Company, on which this-claimn is based, was not caused by a negligent or

wrongful act or omission of an employee of the United States
Department of the Interior.
(b) The claim of the Springer Transfer Company must be denied.
MASTIN G.-WITE,

Solicitor.
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EXTRACTION OF GRAVEL FROM THE BEDS OF NAVIGABLE
STREAMS IN ALASKA BY FEDERAL AGENCIES

Trust Nature of Lands-Meaning of "Public Lands"-Implied
President-Delegation of Authority.

Power of the

The declaration by Congress that the beds of navigable inland waters in
Alaska are held by the United States in trust for the people of any State or
States which may be created out of the Territory of Alaska does not preclude the removal and use by Federal agencies, for governmental purposes,
of gravel from such lands while the title to.them remains in the United
States.
The statute which authorizes the Department to dispose of gravel on "public
lands" of the United States does not cover the disposition of gravel from
lands underlying navigable inland waters within the Territory of Alaska,
since the term "public lands" is inapplicable to land situated below the
ordinary high watermark of a navigable stream.
The President has the implied power, in the absence of statutory authorization,
to permit the extraction and use by Federal agencies, for governmental
purposes, of gravel from lands underlying navigable inland waters in the
Territory of Alaska.
The President has delegated to the Secretary of the Interior in Executive
Order 9337 all his statutory and implied power to make Government-owned
lands available for public uses or purposes.
: The Secretary of the Interior may, in the, exercise under Executive Order 9337
of the President's implied power respecting the utilization of Governmentowned lands for public uses or purposes, permit Federal agencies to extract
gravel from the beds of navigable Alaskan streams in order to use it for

road-construction purposes and other Federal construction projects in the
Territory, pending the admission of Alaska to the Union as a State.

M-36024

MARCH 16, 1950.

TO THE DIREcTOR, BUREAU OF LAND MANAGEMENT.

You have requested my opinion on the question whether this Department may authorize the Alaska Road Commission and other
Federal agencies to remove gravel from the beds of navigable streams
in Alaska for use in constructing roads or other Federal projects in
the Territory.
Consideration will first be given to the problem of whether the removal and use by Federal agencies, for governmental purposes, of
gravel from the beds of navigable streams in Alaska is precluded by
virtue of the declaration in section 2 of the act of May 14, 1898 (48
U. S. C., 1946 ed., sec. 411), that the beds of navigable inland waters in

Alaska are held by the United States in trust for the people of any
State or States which may be created out of the Territory of Alaska.
This provision has been held to extend to Alaska, prospectively, the
same policy as has obtained in the continental United States with
respect to the transfer from the United States to newly created States
of the Government's title to lands under navigable inland waters within

402]

EXTRACTION

OF GRAVEL-NAVIGABLE

STREAMS

IN ALAS

403

March 16, 1950

,the boundaries of the new States.

See Conradt v. 0iller, 2 Alaska 433,

441.(1905) ; James W. Logan, 29 L. D. 395 (1900).

Indeed, this: policy

had been held to be applicable in Alaska even prior to the enactment of
the 1898 statute. Carroll v. Prce, 81 Fed. 137 (D. Alaska 1896).
The basic principles of law relating to the alienation of lands underlying the navigable inland waters-of a territory were stated in the
:leading case of SAively
.vBowl by, 152:U.S. 1 (1894). In that case,
!The!Supreme Court declared that the United States has "the entire
dominion and sovereignty, national and municipal, Federal and state,"
over a territory and, therefore, that Congress has the power to make
grants- of lands situated below the high watermark of navigable inJand waters in a territory, "whenever it becomes necessary to do so
in order to perform international obligations, or to effect the improvement of such lands for the promotion and convenience of commerce
with foreign nations and among the several States, or to carry out
other public purposes appropriate to the objects for which the United
.States hold the Territory." (P. 48.) Hence, congressional action
,providing for the disposal of lands underlying navigable inland
waters in a territory is not prohibited because it is incompatible with
the trust under which such lands are held for the future State.
It is to be noted that Shively. v. Bowlby was concerned only with
*thequestion whether land underlying -a navigable stream in a terri*torycould be disposed of to a private person under an act of Congress.
,Thequestion was not presented as to what use agencies of the Federal
Government could make of such land while the title to the land re*mained in the United States. However, it is. reasonable to conclude
that if the conveyance by the United States to a private person of
-landin the bed of a navigable stream within a territory would be
'permissible despite the trust under which the land is held, the mere
,utilization of resources in the land by. agencies of the Federal Government could be permittedby the proper authority.:
. The Congress, however, has not enacted any statute which authorizes the extraction and use by Federal agencies of gravel.from the
beds of navigable streams in Alaska. The act of July 31, 1947 (43
U. S. C., 1946 ed., Supp. II, secs. 1185-1187), authorizes the Secre-

tary: of the Interior to dispose of gravel and certain other materials
on "public lands" of the United States, but the term "public lands"
*has been generally construed as being inapplicable to land' situated
'below the ordinary high watermark of a navigable stream. Thus,
in; my memorandum (M-36006) of June 30, 1949, I expressed the
opinion, inter alia, that the act of July 31, 1947, does not authorize
the disposal of seaweed growing on lands beneath navigable inland
waters.

.

.
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The primary question, then, is whether the executive branch of
the Government has any implied power to permit the extraction
and use by Federal agencies, for governmental purposes, of gravel
from the beds of navigable streams in Alaska.
In A laska Pacific Fisheries v. United States, 240 Fed. 274 (9th Cir.,
1917), the court declared that the President, in the absence of any
statutory authorization, had the power to provide for the use by an
Indian tribe of the navigable inland waters and submerged lands
surrounding Annette. Island, Alaska, and extending for a distance of
3,000 feet from the shore. The court rested its ruling upon the implied power of the President to withdraw and reserve Governmentowned lands, which power had been sustained by the Supreme Court
as to public lands in United States v. Midwest Oil Company, 236
'U. S. 459 (1915).'

*Withrespect to public lands, it is clear thatthe President's power
extends to the withdrawal and reservation of such lands for the purI)ose of providing materials for the construction and maintenance of
public roads and other public projects by the GoVernment. See Executive Orders No. 6902, November 13, 1934; No. 7601, April 7, 1937
(2'F. R. 674); and No. 7883, May 9,:1938 (3 F. R. 913). See also,

Public Land Order No. 3, June 23, 1942 (43 CFR, Cum. Supp.,
App.). All the cited orders were issued pursuant to the act of June
25, 1910, as amended (43 U. S. C., 1946 ed., sec. 141), but it is clear

that these withdrawals could also have been made pursuant to the
implied power of the President over public lands. 40 Op. Atty. Gen.
73 (1941).

This Department has broadly construed the implied executive power
to permit the utilization of the resources of public lands. On September 21, 1933, Assistant Secretary Chapman approved an opinion
by Acting Solicitor Fahy, which stated that there was no substantial
objection to the continuation of a departmental policy which was
quoted in the opinion as follows:
* * * it has been the policy of this Department to interpose no objection
to the removal of such material [gravel] from the public domain by State and
county officers for road construction purposes as long as there is no substantial
damage to the property * * *. [54 I. D. 294.]

At that time, there was no statute authorizing the removal of gravel
from the public domain for the construction of State or county roads
(as distinguished from Federal-aid highways). The reason belhin
the policy approved in the 1933 opinion would necessarily be applicable, in even greater degree, to the utilization by Federal agencies
of gravel from the public domain for road construction and other
activities of the Federal Government.
'The decision of the Court of Appeals in the Alaskea Pacific Fisheries case was sustained
by the Supreme Court, 248 U. S. 78 (1918), but upon a ground which did not require a
ruling upon the point mentioned here.
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On the basis of principle and of the decision of the Court of Appeals in the Alaska Pacific Fisheries case, there would seem to be no.
difference between the President's implied power over public lands
and his implied power over lands underlying navigable inland waters
within a territory, except that the latter power terminates upon the
admission of the territory to the Union as a State. Hence, it appears
that the implied executive power to permit the extraction and .use by
Federal agencies, for governmental purposes, of materials from public lands should also extend to the extraction by Federal agencies of
gravel from lands underlying navigable inland waters in the Territory of Alaska and its use for road construction and other governmental purposes in the Territory. Such removal and-use of the gravel
would not affect the Government's title to the lands or the gravel.
Moreover, the use of such gravel in the construction of roads and other
Federal projects would not only serve a public purpose, but presumably would benefit, not prejudice, the Territory and the future State
of Alaska.
*The President has made a broad delegation of his powers respecting
Government-owned lands to the Secretary of the Interior. In
Executive Order 9337 (April 24, 1943; 8 F. R. 5516), the President
authorized the Secretary* * *: to withdraw or reserve lands of the public domain and other lands
owned or controlled by the United States to the. same extent that such lands

might be withdrawn or reserved by the President *

*

*

The verbs "withdraw" and "reserve," as used in Federal statutes,
orders, and regulations relating to lands, are words having wellunderstood meanings in this. field of law. To "withdraw" land is:
to make it unavailable for appropriation by private persons. To "reserve" land is to make it available, either immediately or prospectively,.
for some public use or purpose. Hence, Executive Order 9337 delegated4to the Secretary all the President's statutory and implied power
(1) to make Government-owned lands unavailable for appropriation
by private persons, or (2) to make such lands available for public
uses or purposes. This delegated power extends not only to public
lands, but also to other "lands owned or controlled by the United
States," which would include the beds of navigable, streams in the
Territory of Alaska.
It is my conclusion, therefore, that the Secretary of the Interior
may, in the exercise under Executive Order 9337 of. the President's
implied power respecting the use of Government-owned lands, permit
the Alaska Road Commission and other Federal agencies to extract
gravel from the beds of navigable Alaskan streams in order to use it
for road-construction purposes and for other Federal construction
projects in the Territory. This authority will, of course, terminate
upon the admission of Alaska to the Union as a State.
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The conclusion stated above respecting the authority of the Secretary is not affected by the factor, mentioned in your memorandum,
as to whether the gravel that is removed will or will not be replaced
by the forces of nature.
MAsTIN G.WAnTE,

Solicitor.
LIBBY, NoNEILL & LIBBY,
A-25763-

Decided March 17, 950.

Soldiers' Additional Homestead Entry-Valid

Settlement-Withdrawal.

An application to enter a tract of public land under the. soldiers' additional

'homestead law, filed after the withdrawal of the land from entry,. is not
.

entitled to receive favorable consideration upon the basis of a showing by
the applicant of occupancy and use of the land. prior to the date of the
withdrawal.
WRights under the soldiers' additional homestead law do not attach to a particular tract of land until an application is made under the law to enter the
tract, and then only if the tract applied or is subject to entry when the
* application is filed.
A "valid settlement" sufficient to except a tract of land from a withdrawal
order is a settlement made under the authority of some statute. The occupancy and use of public land by a trespasser is not such a settlement

;-

::

Ax APPEAL

PROM THE BUREAU OF LAND MANAGEMENT

On October 18,1948, Libby, McNeill & Libby, a corporation, as the;
assignee of certain soldiers' additional homestead rights (R. S. 2306;
43 U. S. C., 1946 ed., seqs. 271, 24),

applied to enter three tracts of

land in Alaska. The three applications were rejected by the Acting
Manager of the land office at Anchorage, Alaska, because the lands'
sought under the three applications had on June 16,1948,been temporarily withdrawii from entry by Public Land Order No. 487
(13 F. R. 3462).

The applicant appealed to the Director of the Bureau of Land Management, who, on June 23,1949, affirmed the rejections. The applicant thereupon appealed to the head of the Department.
The appellant alleges that it entered into possession and use of the
three tracts, and constructed improvements upon them, long prior to
the withdrawal. The appellant contends that the tracts are therefore
subject to entry by it notwithstanding Public Land Order No. 487.
Public Land Order No. 487 was issued pursuant to the authority conferred upon the President by the act of June 25, 1910,as amended by
the act of August 24, 1912 (43 U. S. C., 1946 ed., secs. 141-143), tem-

porarily to; withdraw from settlement, location, sale, or entry any of
the public lands of the United States, including those in Alaska, and
to reserve the same for public purposes. Under the terms of this

406]
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legislation, "all lands *
upon which any valid settlement has
been made and is at said date being maintained and perfected pursuant
to law * * 'i are excepted. from the force and efect of any
withdrawal.
The primary question presented for consideration is whether an
application to enter public land under the soldiers' additional homestead law, filed after the withdrawal of the land from entry, may receive favorable consideration, notwithstanding the withdrawal, if the
applicant shows occupancy and use of the land prior to the date of
the withdrawal.
The soldiers' additional homestead law confers upon certain persons,
including the assignees of the original holders, the right to enter unappropriated public lands of the United States. However, rights
under the law do not attach to a particular tract of public land prior
to the filing of an application under the statute to enter the tract.
Moreover, the filing of an application confers no rights in a tract unless
the land applied for is subject to entrycwhen the application is filed.
Alaska 0Commercial Company, 39 L. D. 597, (1911).

Lands which have been reserved or withdrawn by the Government
for some-public use or purpose are not subject to entry under the
soldiers' additional homestead law. David B. Mo rgan, Assignee, 60
I. D. 266 (1948). Hence, if Public Land Order No. 487 was effective
to withdraw the tracts of land involved in this proceeding, the applications which the appellant filed after the date of the withdrawal
order could not properly be approved.
The withdrawal statute excepts from the force and effect of an ex-,
ecutive withdrawal made under it land on which "any valid settlement"
has been made prior to the withdrawal. A "valid settlement," of
course, is one made under the authority of some statute.. The term
does not include the occupancy and use of public land by a trespasser.
It must be concluded that the appellant was a trespasser in occupying and using these three tracts as of the time when Public Land'
Order 487 was issued. As previously indicated, the appellant had
no possessory rights in the tracts by virtue of the fact that it held
assignments under the soldiers' additional homestead law, because
the appellant did not apply to enter the tracts under that law until
after the issuance of: the withdrawal order. No other purported
authority for the occupancy and use of the tracts has been cited by
the appellant. Hence, no; "valid settlement" had been made upon
these tracts by the appellant prior to the date of the withdrawal
order and the order effectively withdrew the tracts; from future
appropriation.
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No error was made in the rejection of the appellant's applications.
Therefore, pursuant to the authority delegated to me by the Sec
retary of the Interior

(sec. 23, Order No. 2509; 14 P. B. 307), the

decision of the 'Director of the Bureau of Land Management is
affirmed.
MASTIN

G. W ITE,

Solicitor.
SUSPENSION OF.OPERATIONS AND PRODUCTION UNDER OIL AND
GAS LEASE, GREAT FALLS 084862
Effect of Suspension-Extension

of Lease Term.:,

Pursuant to section 39 of the Mineral Leasing Act, the term of a mineral
lease is extended by any period of suspension of operations and production
that may be in effect under section 39 during the life of the lease, irrespective of whether such suspension occurs during the original term fixed for
the lease or during the extended term resulting from a prior suspension.
Where operations and.production under an- oil and gas lease granted on April
1, 1944, for a 5-year term ending on March 31, 1949, vere first suspended
under section 39 of the Mineral Leasing Act for a 16-month period from
June 1, 1947, to October 1, 1948, thus extending the term of the lease to
July 31, 1950, a second suspension of operations and production for a 6-month:.
period from June 1, 1949, to November 30,'1949, would further extend the
term of the lease to January 31, 1951.

X-36031.
To THE DIRECToR, BUREAU OF LAND

MARCH

24, 1950.

MANAGEMENT.E

Your memorandum of January 31, 1950,to the Secretary concerning the request of The Texas Company, lessee, for: permission to suspend operations. and production under oil and gas lease, Great Falls
084862,presents for consideration a problem of construction respecting section 39 of the Mineral Leasing Act, as amended.
The present version of section 39, which was enacted on August 8,1946'(60 Stat. 950, 957; 30 U. S. ., 1946 ed., sec. 209), reads, in part,
as follows:
'e;'* *:3In the event the Secretary of the Interior, in the interest of conservation, shall direct or shall assent to the suspension of operations and production under any lease granted under the terms of this Act, any payment of
acreage rental or of minimum royalty prescribed by such lease likewise shall
be suspended during such period of suspension of operations and production;

and the term of such lease shall be extende b adding any such suspension
period~thereto. * *
[*
Italics supplied.]

As originally added to the Mineral Leasing Act by the act of February,
9, 1933.(47 Stat. 798), section 39 contained language identical with
that quoted above, except that the section then applied only to the
suspension of operations and production "of coal, oil, and/or gas,"
and the section did not contain the phrase "or of minimum royalty."
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The lease presently under. consideration was issued to The Texas
Company on April 1, 1944, for a 5-year term ending on -March 31,
1949. A productive well was completed on the leased- area in November 1945. Operations and production under- the lease were sus-

pended pursuant to section 39, as amended, fora 16-month period
from June 1, 1947,to October. 1, 1948, and the term of the lease was
therefore extended for 16 months from March 31, 1949, or to July
31, 1950.

.

-

By a. letter dated April-29, 1949, and received by the Geological
Survey ol May 4, 1949, the lessee filed a request for a further sus-

pension of operations and production,
you have recommended
to the Secretary tat a suspension be granted for the 6-month period
from June 1, 1949, to November 30, 1949. The legal problem presented is whether this suspension, if granted -for a 6-month period
subseqiuentto the expiration of -the initial 5"year term of the lease
oil March 31, 1949, will further extend the term of the lease for 6,
months beyond its present expiration date, -July 31, 1950. Stating
the problem in general terms, it is whether the clause in section 39
of the Mineral Leasing Act that is italicized in -the quotation set
out above applies only to a suspension -of operations and production
which occurs prior
the expiration'date of the initial term of the
lease, or whether the clause also applies to a suspension occurring
after the original expiration date and within the; extended term of
the lease resulting from a prior suspension under section 39.
The language. of section 39 seems to be plain with respect to the
point outlined above. It states that "the term of-such lease-shall be
extended by adding any such suspension period thereto." :[Italics
supplied.] It does not say that "the ORIGINAL term of such lease
-and

-:to

s5.1i De extended by adding any such suspension period OCCUR-'

-

RING DURING T17E ORIGINAL TERM OF THE LEASE," and
I do not, believe that there is any sound reason for reading into the
plain statutory; language, by administrative construction, words of
limitation such as those set out in capital letters.
The "term" of a lease is the period which is scheduled to elapse
between its -effectivedate and its expiration date. If, during the life
of a lease, its expiration date is projected -into thejfuture as a result
-of. some occurrence, the leas'e has a new "term," extending from. the
effective date of the lease to the new expiration date. The time between the initial expiration. date and the new expiration date is as
much a part of the "term" of the lease as-the time between the'effecdate of the lease and the initial expiration date.
- Hence, under-the plain language of section 39, it appears that a
suspension of operations and production occurring during the ex-tive

--

-
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tended' term of a lease resulting from a prior suspension within the
initial term of the lease would cause a further extension of the term.
The legislative history of' section:'39 indicates a congressional purpose that -a less e should have a full lease term for operations, over
and above any periods of suspension. In its report on the bill (S.
4509, 72d Cong.) which became the act of February 9, 1933, the
Senate Committee on Public Lands and Surveys said:
Where, by reason of the positive directions of the Secretary of the Interior,
or by mutual assent of the Secretary and of the lessee, production is prohibited
-from the leased area, the suspension period surely should not be counted as a
part of the prescribed term. Hence the provision that such suspension period
shall be added to the life of the lease. [S. Rept. No. 812, 72d Cong., p. 3.]

The report of the House Committee on Public Lands was practically
identical.

(H. Rept. No. 1737, 72d Cong.)

In the debate on the bill in the House of Representatives, Representative Eaton, who apparently handled the bill on the floor, stated
that when a suspension was in effect, "you just push the whole lease
along, day for day and year for year, and you cover exactly the same
contract during the exact term with a later maturity date." (75
Cong. Rec. 15364.) At another point' in the debate, he said that
"during the suspended period there will be a moving forward of the
whole term of the lease * * *";- and that "'this general relief
bill * * * would put forward month by month and year by
year the exact time for which all these relief measures are applicable * * *"
(76 Cong. Rec. 705.)
It is obvious that if a suspension occurring after the expiration of
the original term of a lease were not added'to the lease term, a lessee
might be deprived of the full period of time originally contemplated
by the parties for drilling operations and the production of oil. In
this connection, it is to be noted that under section 39 the Secretary
is authorized to order a suspension of operations and production
without the consent of-the lessee. It is unlikely that Congress intended to vest in the Secretary power to deprive a lessee of part of his
lease term without his consent.' Such would be'the result of a holding to the effect that a suspension ordered (or permitted) by the
Secretary during the extended term of a lease would not effect a further
extension of the leaseternLConsideration has been given to the decision of the Commissioner
of the General Land Officewhich was approved by Assistant Secretary Chapman on March 6, 1944, and which:permitted a suspension
of drilling on a lease, Cheyenne 037868,held by the Chicago Oil Company. That lease had been issued on May 13, 1921, for a 20-year
period, and operations and production under the'lease had been suspended from a time prior to the enactment of section 39 on February 9,
1933, to May 13, 1943. Thereafter,

on December 9, 1943, the. lessee
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requested a further suspension. In the decision of March 6, 1944,
the suspension was granted for 1 year commencing on December 13,
19.43. The decision mentioned that the 20-year term of the lease had
expired, and'stated that "Since any suspension now granted *
*
will not further extend the life of the lease
* *," it was un.necessary to secure the consent of the lessee's surety to the suspension.
There was no discussion of the legal problem involved in the quoted
statement, and, for that reason, the pronouncement concerning the
ineffectiveness of the 1-year suspension to extend further the term
of the; lease should not be regarded as a controlling precedent.
It is my opinion that section 39 requires that the term of a lease shall
,be extended by any period of suspension of operations and production
in.-effect under section 39 during the life of the lease, irrespective of
whether such suspension occurs;during the original term fixed for the
lease or during the extended term resulting from a prior suspension.
In connection with lease, Great Falls 084862,therefore, the granting
,of permission for a second. suspension covering the 6-monthEperiod
from: June 1, 19-49,to November 30, 1949, would have the effect of ex-

tending the term of the lease for 6 months beyond its present expiration
date of July 31, 1950, or until January 31, 1951.

. -*: -. *:

*

: *

: :*

*

T: *

MAsTIN G. WHITE,

solicitor.
CHARLES

A-25802

B. ABBOTT

Decided June 9, 1950

Soldiers? Additional.Homesteads-Withdrawal.
The pendency of an application for a soldier's additional homestead entry
does not cause the land covered by theiapplication to be excepted from the
e operation of a withdrawal, where the requirements for publication and
posting of notice of the application have not been complied with, prior
to the withdrawal.
APPEAL FROM THE BUREAU OF LAND MANAtGEMENT

Charles B. Abbott has appealed to the head of the Department'
from the decision of May 20, 1949, by the Associate Director of the
Bureau of Land Management, rejecting his soldier's additional homestead application for entry of lot 3, sec. 1, T.

7 S., R.

13 W., S. M., on

Homer Spit, Alaska. Mr. Abbott's application was filed on April 3,
1943, pursuant to section 2306 of the Revised Statutes (43 U. S. C.,
1946 ed., sec. 274), and is based on an assignment of the soldier's additional homestead right of William Schultz, who is said to have made
hom's6'ead entry Nb. 5638 at Winnebago.City, Minnesota, in 1869.:
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The rejection of Mr. Abbott's application was based upon the ground
that the land applied for was withdrawn from settlement, location,
dsale,and entry by Public LandOrder

486 of June 15, 1948 (13 F.;3R.'

-3462,43 CFR, p. 7 2 3), "in aid of contemplated legislation authorizing
use of the land for' dock, and landing sites or other public pur-poses * * *." The Associate Director also stated that the unrestricted use of the land applied for was necessary to assure its availability for essential public uses, such as mail and freight routes, im'portant in the developmentof the Homer area.
In his appeal, Mr. Abbott asserts that his application was not affected by Public 'and Order 486 because it was a prior valid application in existence at the time when the withdrawal was made.
The regulations of the Department provide that where a application for a soldier's additional homestead entry is filed for unsurveyed
land, the applicant may, upon receipt of a certifictte from the manager of the land, office,apply to the public survey office for a survey
'of the land (43 CR 6i.13). Upon the filing of the application for
a'survey and a deposit to cover costs, the survey is to be made by the
Bureau of Land Management not later than the next surveying season
'(43' CFR' 61.14). After the plat and field notes of the special survey
have been received by the manager, he is to notify the applicant that,
within 60 days-from a date to be fixed by the manager, he must furnish
evidence that he has published notice of his application for 9 weeks
and has posted a copy of the application and of the plat of survey on.
the land for 60 days (43 CFR 61.15). During the period of publication and posting, or within 30 days thereafter, adverse claims to4'the
land may be filed (43 CFR 61.16).

At the time when Mr.'Abbott filed his application for entry, the land
on Homer Spit was unsurveyed. He therefore applied for a survey
of the land in accordance with the regulations. However, the district
cadastral engineer stated that a special survey was not justified under
existing conditions, that Mr. Abbott's metes and bounds description
of the land applied for should 'be connectedto the rectangular survey,
and that a showing should be made, as to why Mr. Abbott's application
should not be conformed to the rectangular survey. Mr. Abbott was
required by the Assistant Commissioner of the General Land Office1
on December 13, 1943, to meet these requirements. On January ,
1944, Mr. Abbott apparently requested a copy of a plat of survey
of the land for this purpose, but was informed by the district
cadastral engineer that the sale and distribution of plats of survey
were restricted at the request of the War Department and that the
filing of plats of survey was being withheld until the restrictions were
'Effective July 16, 1946, the General Land Office was abolished and its functions were
transferred to the Bureau of Land Management by section 403 of Reorganization Plan
No. 3 of 1946 (11 F. RI.7875, 7876; 7776).
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removed.

Nevertheless, on March 3, 1944,- Mr. Abbott filed a map

.purporting to show the land applied for, tied into a rectangular survey
t al
;
made "some years previous."
No special survey of the land included in Mr. Abbott's application
was' ever made, but on December 20, 1945,an official plat of the townThe plat, however, was not filed until May 25,

ship was accepted.

1948. At that time, Mr. Abbott amended his application for entry so
as to conform the land description to the plat of survey, but before
any steps were taken to publish and post notice of his application, the
land applied for was withdrawn from entry by Public Land Order
486 on June 15, 1948.

The Department has indicated that until notice has been published
and posted, an applicant for a soldier's additional;homestead entry
acquires no rights or equitable title in the land. Skinner v. Fisher, 40
L. D. 112, 115 (1911) ; John C. Barber, 48 L. D. 165 (1921). In line
with this view, the Department has held that the mere-filing of an
application for a soldier's additional homestead entry does not prevent
the later withdrawal of the land pursuant to the act of June 25, 1910,
as amended (43 U. S. C., 1946 ed., sec. 141 et seq.). Josephine C.
53 (1912).
40 L. D. 5Jones,
Woolson, 40 L. D. 235 (1911) ; Jo T7es.

Mr. Abbott cites the case of Donald C. Wheeler, 48 L. D. 94 (.1921),
as holding that an application for a soldier's additional homestead
entry cannot be defeated by a subsequent withdrawal of the land under
the act of June 25, 1910, supra. In that case, however, it was pointed
out. that long prior to the withdrawal, the applicant had complied
with all the requiremient preseribed by law.a. the departmental
regulations. The Wheeler case, therefore, is not inconsistent with the
cases cited in the preceding paragraph.
It is probably true that Mr. Abbott's failure to comply with the publication ad posting requirements was caused by the 5-year delay in
filing the plat of survey of the' township. It seems also that, instead
of waiting for the township plat to be accepted and approved, the
district cadastral engineer should have made a 'special survey of the
-land applied for by'Mr. Abbott, as require&by the Department's regulations.' The request. of the War Department for the withholding of
the filing, sale, or distribution of plats of survey apparently extended
only to regular surveys and not to special surveys made in order to
enable: individual claims to proceed to patent. The plat of survey
which was filed on May.25, 1948, shows. that the survey was actually

completed on the ground in 1940. Apparently, no further action was
taken to complete the plat of survey and to have it accepted during the
period from December 24, 1942, to July 20, 1944, when the security
restrictions were in effect. But becausethe gr ound work on the survey
had been completed at the time when Mr. Abbott filed his application,
948955-54
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the district cadastral engineer apparently did not believe that a further
special survey need be made. This probably explains also why Mr.
Abbott was required to tie, his land description to the rectangular
survey and to conform his application to the rectangular survey. It
would appear that this requirement was improperly made upon Mr.
Abbott, in view of the fact that the township, plat had not then been
accepted and filed and there was consequently' no way in which Mr.
Abbott could conform his application to the rectangular survey.
Despite the considerations mentioned in the preceding paragraph
however, publication and posting are essential requirements which
must be met by an applicant for a soldier's additional homestead entry,
and until they are met, the applicant acquires no rights in the land
which would except it from a withdrawal.'
As Public Land Order 486 did not in terms except any application or
entry from the withdrawal, and as Mr. Abbott had not fully conplied
with all-the requirements' of the Department's regulations at the time
when the withdrawal was made, it must be concluded that his application was defeated by the withdrawal.,
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the decision of the Associate Director of the Bureau of Land Management is affirmed.
MASTIN

G. WITE,

Solictor.
M. -P. CUNNINGHAM ET AL.
A-25867

Decided July 15,1950-

Alaskan Oil and Gas Leases-Waiver

or Suspension of Rental.

A waiver or suspension of the first year's rental on noncompetitive Alaskan oil
and gas leases will not be granted solely for the reasons that costs of operations in Alaska are high, that the area included in the leases is highly inaccessible to shipping, that an unsuccessful test well drilled in the area has
discouraged the investment of capital in further development of the area for
oil and gas purposes, and that payment of-the first year's rental will require
a deferment of geophysicalwork in the area.
APPEAL

ROM THE BUREAU OF LAND MANAGEMENT

This is an appeal to the head of the Department from a decision
dated October 14, 1949, of the Associate Director of the Bureau of
Land Management, which affirmed the action of the manager of the
Anchorage land office in rejecting the joint application filed by the
appellants under section 39 of the Mineral Leasing Act, as amended
(30 U. S. C., 1946 ed., Supp. III, sec.-209), for a waiver of the first
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year~s rental on oil and gas leases for which the appellants have filed
applications under section 17 of the Mineral Leasing Act, as amended
(30 U. S. C., 1946 ed., sc. 226)..
The appellants originally filed 24 applications for noncompetitive
oil and gas leases on approximately 275,565acres (430 square miles)
of,land in the vicinity of Cape Yakataga, Alaska. Because each application embraced more than 2,560 acres of land, the appellants, pursuant to a requirement in the Associate Director's decision of October
14, 1949, amended their original applications and filed new applications, so that they now have on file 89 applications embracing 191,280
acres (300 square miles) of land. As the first year's rental on noncompetitive oil and gas leases covering land in Alaska is 25 cents per acre,
the first year's rental for leases on the 191,280 acres of land would
amount to $47,820. It is this amount that the appellants ask- the*
Department to waive.
The departmental policy regarding the waiver of rentals on Alaskan
oil and gas leases was set forth in lniskin Bay Association et al.,
A-25423,and Cornelius Kroll et al., A-24803, both dated January 19,
1949. In those cases, it was recognized that oil and gas operations in
Alaska may generally be more expensive and more difficult to undertake than similar operations in the States because of the high cost of
transporting materials and equipment to Alaska, the shortness of the
operating season, and the inaccessibility of the lands proposed to be
'developed. It was pointed out, however, that these factors were compensated for by the establishment of the first year's rental for Alaskan
leases at one-half of the first year's rental rate for noncompetitive
-leases on land -in the States. It was also indicated that a rental charge
in some amount is desirable in order to discourage the speculative
holding of land under oil and gas leases without development and to
furnish an incentive to lessees to conduct operations with due diligence.
The appellants concede-that the disproportionate cost of operating
inIAlaska is' not a sufficient grounid in itself for granting a waiver of
the first year's rental. They contend, 'however, that in addition to
that factor, there are two other factors involved in this case which
warrant the granting of the waiver: (1) The inaccessibility of the
Yakataga area, and (2) the unsuccessful drilling of a well in the area
in 1937,.which, it is alleged, has had the effect of discouraging the
further. investment of capital in the exploration of the area for oil
and gas. With respect to these points, it may be noted that, in the
Cornelius Kroll case, one of the grounds advanced for 'requesting a
waiver 'was that the lands involved in the case are far distant from
Zany area of oil and' gas developmnt, and that they are difficult of
access. In the Iniskirn Bay Association case,it was'stated by the appli-
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cants for a waiver that, an unsuccessful test well had been drilled
in the area involved in that ease& Therefore, the factors relied upon
by the appellants in the present case are similar to those which were
considered in the Kroll and Inishin Bay Association cases and were
held to be insufficient to justify a waiver of rental.
Iin their appeal, the appellants ask that, if a waiver of the first
year's rental is not granted, the payment of the rental be. suspended.
for a period of at least 18 months. I The appellants state that they
have spent $30,000in preliminary work on the land, that they' have
moved in heavy equipment, that they have made preparations for the
landing of supplies and for the housing of field workers, and that they
are prepared to spend an additional sum of at least $30,000 immediately for a geophysical survey of the Yakataga area. They state
.that the survey is necessary in order to determine the oil and gas
possibilities of the area and to induce the investment of capital in the
development of the area for oil and gas purposes if the survey results
;are favorable. They assert that they can obtain the capital with
which to commence drilling immediately if the eophysical srvey
should prove to be favorable. The appellants claim, however, that
if they are required to pay the first year's rental in advance, they will
be compelled to postpone the geophysical survey until a later year.
Section 39 of the Mineral Leasing Act, as amended, provides, in

part, as follows:'
The Secretaryof the Interior, for te purpose of encouraging the greatest
ultimate rcovery of coal, oill
* *: * and n the interest of conservation
of natural resourees, is authorized t waive, suspend, or reduce the rental,
* il whenever in his judgment it is necessary to do so in order to roinote
development, or whenever in his- judgment the leases cannot be successfully
operated under the terms provided therein. *
*
[Italics supplied.]
*

It will be noted that, when the authority granted in this section is
exercised, it should be for the purpose of "encouraging the greatest
ultimate recovery" from the mineral deposit or deposits covered by
the particular lease and "in the interest of conservation of natural
resources." It is difficult to see how a waiver or a suspension of the
first year's rental on the leases applied for by the appellants would
encourage "the greatest ultimate recovery" from the oil or gas' deposits, if any, in'the leased lands 'and aid in the "conservation of
natural resources.". Consequently, the present case does not appear to
meet' the standard prescribed by law for a waiver or suspension of
rental.
Moreover, practical considerations cannot be disregarded in passing upon the appellants' request for a suspension of the first year's
rental. The appellants' submission indicates that, if they were to
carry out the geophysical exploration in accordance with theirtenta-
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trve plan and the results of the survey were unfavorable, it would then
'be difficult, and perhaps impossible, for the appellants to obtain the
funds with which to pay the suspended first year's rental of $47,820.
In other words, the ultimate collection of the suspended rental might
-well depend upon the favorable outcome of the survey. For the Department to suspend rental under such circumstances would not appear
to be in the public interest.
In the circumstances presented, there appears to be no substantial
jfslificatiion for granting either a waiver of the first year's rental or
;a suspension of that rental for a period of 18 months.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. RI.307),
the decision of the Associate Director of the Bureau of Land Managemnentis affirmed, and the request for a suspension of the first year's
rental is denied.
MASTIN G. WnmiE

Solicitor.
FLORENCE E. GALLIVAN ET AL.'

A-25815

A-25817

Decided July8, 1950

A-25824
Mineral Leasing Act-Ceded
Indian Reservation.

Indian Lands-Shoshone

or Wind River

The phrase "lands * * * owned by the United States," as used in the
Mineral Leasing Act of 1920, refers only to lands in which all rights are
held by the United States, including the unrestricted right to use or dispose
of the proceeds derived from the use of such lands.
'The Indians of the Shoshone or Wind River Indian Reservation are the beneficial owners of the undisposed-of lands which they ceded to the United
States for disposition under an agreement whereby the proceeds derived
: from the disposition of the ceded lands shall be utilized for the use and
benefit of the Indians; and any proceeds that may be derived from the
use of such lands, including their development for oil and gas, belong to the
Indians rather than to the United States.
The Mineral Leasing Act of 1920 is not applicable to the ceded but undisposedof lands of the Shoshone or Wind River Indian Reservation.
* Oil and gas leases on the ceded but undisposed-of lands of the Shoshone or
Wind River Indian Reservation may be issued only under the act of August
21, 1916.

Frank A. Ifemp, 47 L. D. 560 (1920), and Christ C. Prange and William C.
Braasch, 48 L. D. 448 (1922), not followed.
1 Together with 15 other applicants whose names have been omitted for purposes of
brevity. [Editor.]
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The appellants filed applications for oil and gas leases covering
lands ceded to the'United States by the Indians of the Shoshone or
Wind River Indian Reservation'in Wyoming. The applications were
filed under the Mineral Leasing Act of February 25, 1920, as amended
(30 U. S. C., 1946 ed., sec. 181 et seq.).

All the applications were re-

'ected by the manager of the district land officeat Cheyenne. On
appeal, the rejection of the applications was affirmed by the Associate Director of the Bureau of Land Management in decisions dated
September 23 and November 9, 1949. The applicants thereupon appealed to the head of the Department from the Associate Director's
decisions.

As all the appeals involve the same issue, they are being considered
together.
The lands for which the applications were filed are part of the lands
that were ceded to the United States by the Indians of the Shoshone
or Wind River Indian Reservation in Wyoming under the terms of the
agreement of April 21, 1904. The agreement was ratified by the act
of March 3, 1905 (33 Stat. 1016).
Legal title to the ceded but undisposed-of Shoshone lands is in
the United States. Article II of the agreement of April 21, 1904,
provides that the United States shall dispose of the ceded Shoshone
lands "under the provisions of the homestead, town-site, coal, and
mineral land laws, or by sale for cash * * *." However, Article
VIII of the agreement expressly states that the proceeds derived from,
the disposition of the ceded lands shall be utilized-for the use and benefit of the Indians. Therefore, the Indians of the Shoshone or Wind
River Indian Reservation are the beneficial owners of the ceded lands
which have not been disposed of by the United States, and any proceeds
that may be derived from the use of such lands, including'their development for oil and gas, belong to the Indians rather than to the
United States.2
TheMineral Leasing Act of 1920, pursuant to which the applications presently under consideration were filed, authorizes, inter alia,
the issuance of oil and gas leases on "lands * * * owned by the
United States" (30 U. 'S. C., 1946 ed.,-sec. 181). Section 35 of that
act (30 U. S. C., 1946 ed., sec. 191) provides that 10 percent "of all

money received from sales, bonuses, royalties, and rentals" under the
act shall be deposited in the Treasury to the credit of miscellaneous.
receipts, that 52/2 percent of such proceeds shall go into the Federal
reclamation fund, and that 37/ 2percent of such proceeds shall be paid
to the respective States within the boundaries of which the- leased
See Ash Sheep Co. v. United States, 252 U. S. 159 (1920).
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lands are located. When the mandatory directive in section 35 regarding the disposition of the proceeds received under the Mineral Leasing Act is considered in relation to the statutory description of the
lands which are subject to leasing under the act, it seems clear that
the phrase "lands * * * owned by the United States," as used in
the Mineral Leasing Act, is at least limited to lands in which all rights
are held by the United States, including the unrestricted right to use
or dispose of any proceeds derived from such lands. Under this construction, the ceded but ndisposed-of lands of the Shoshone or
Wind River Indian Reservation do not come within the category of
"lands * * * owned by the United States," because the beneficial
interest in these lands is vested in the Indians of the Shoshone or Wind
River Indian* Reservation and they are entitled to any proceeds that
may be derived from the use of these lands, including their development for oil and gas. It must be held, therefore, that the Mineral
Leasing Act of February 25, 1920, is 'not applicable to these lands.
To the-extent that the, decisions in Frank A. Kemp, 4 L. D. 560
1920), and in Christ (7. Pcnge and T7i7ia? C. Bra6asch,48 L. D. 448
(1922), are in conflict with the construction of the Mineral Leasing
Act of 1920 stated in the 'preceding paragraph, those decisions are
regarded as unsound and are not followed. The decision in'the Kemp
case held that the Mineral Leasing Act of 1920was applicable to lands
whichhad'been ceded to the United States by the Confederated Bands
of Ute Indians, and the decision in. the case of Prange and Braasch
held that the Mineral Leasing Act of 1920 was applicable to ceded
lands which formerly had comprised part of the Fort Berthold Indian
Reservation. Both cases involved lands which had been ceded by
Indian groups to the United States under agreements whereby the
proceeds from the disposition of the lands were to 'be used for the
benefit of the Indians.
There is another reason for holding that the provisions of the general Mineral Leasing Act of 1920 are not applicable to the leasing
of the ceded lands of the Shoshone or Wind River Indian Reservation
for oil and gas development. The subject of the isuance of oil and
gas leases on lands'within the ceded portion of the Shoshone or Wind
River Indian Reservation is specifically covered by another statute,
namely, the act-of August 21, 1916 (39 Stat. 519). Departmental
regulations supplementing the 1916 statute are contained in 25 CFR,
Part 192. It has been the uniform administrative practice in the Department to issue oil and gas leases on the ceded lands of the Shoshone
or Wind River Indian Reservation only in accordance with the provisions of the act of August 21, 1916. The Mineral Leasing Act of.
1920 has never, during the 30-year period that has elapsed since its
enactment, been utilized by the Department 'for that purpose. Apart
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from other considerations, the long-standing administrative interpretation of the 1916 act as providing the exclusive authority for the
issuance of oil and gas leases on the ceded lands of the Shoshone or
Wind River Indian Reservation should not be disturbed in the absence of a showing that the interpretation is clearly erroneous. No
such showing has been'made in this case.
It appears that some of the ceded lands involved in the present
proceedings' were patented pursuant to the act of July 1, 1914 (38
Stat. 509, 30 U. S. C., 1946 ed., secs. 121-122), with a reservation

to

the United: States of the minerals underlying' the patented lands. It
has been held that, in such a situation, the United States holds the
reserved minerals in trust for the Indian tribe which ceded the lands.3
Consequently, such minerals are no more subject to leasing under the
provisions of the Mineral Leasing Act of 1920than ceded lands which
have not been patented.
For the reasons stated above, the rejection of the appellants' applications was proper.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior

(sec. 23,Order

No. 2509; 14 F. R1. 307),;the de-

cision of the Associate Director of the Bureau of Land Management
is affirmed.
MASTIN G. WHITE,

Solicitor.
UNITED STATES v. CALIFORNIA

A-25825

ROCK SALT COMPANY

Decided July18, 1950

Placer Mining Claims-Saline Act-Contests.
The act of iJanuary31, 1901, is applicable to public land only if, at the time
of the location of claims under that act, valuable deposits of salt have been
discovered on such land and the land is chiefly valuable for salt.
Where land contains valuable deposits of salt and valuable deposits of another mineral, the test as to whether the land is to be located under the.
act of January 31, 1901, or under the general mining law is the comparative
commercial value of the respective minerals at the time of location.
Where the Government institutes a contest against a number of placer mining claims on the ground that they were located in violation of the proviso
to the act of January 31, 1901, the Government has the burden of proving
that the claims were located for salt.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This appeal to the head of the Department by the California Rock
Salt Company concerns the validity of 38 contiguous placer mining
See "ownership of Minerals in Patented: Lands Within the Uintah and Ouray Indian
Reservation, Utah," M-34836, January 27, 1947, 59 I. D. 393; A. A. Brigman, A-24678,
March 30, 1948; John H1.Trigg, A-25530, January 24, 1949.
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claims situated in the bed of Bristol Dry Lake, San Bernardino
County, California. The claims are designated as Saltus Nos. 1 to 19,
inclusive, Chloride Nos. 1 to 7, inclusive, and Crystal and Crystal Nos.
1 to 11, inclusive. Each claim, except Saltus No. 15-and Crystal No.
10, comprises 160 acres, and the two claims last named contain 80 acres
each.

On October 14, 1942, adversary proceedings were filed against the
38 claims, and the California Rock Salt Company was named as the
interested party. The proceedings were based upon the following allegations: (1) That the claims are invalid because they were located
in violation of the proviso to the act of January 31, 1901 (31 Stat. 745;
30 U. S. C., 1946 ed., sec. 162) ; and (2) that the claims are invalid be-

cause they are held by one company in violation of the proviso to the
act of January 31; 1901.
The company filed an answer, asserting (among. other things) that
"each and all of said locations were made under the general provisions of the United States mining laws and were not located under
the provisions of the Act of January 31, 1901"; that "none of said
claims
*
has since been held and operated under the provisions of said Act of January 31, 1901"; and that "said placer mining
locations are, and each of them is, chiefly valuable for minerals other
than salt."
The act of January 31, 1901,reads as follows:
That all unoccupied public lands of the United States containing salt springs,
or deposits of salt in any form, and chiefly valuable therefor, are hereby declared to be subject to location and purchase under the provisions of the law

relating to placer-mining claims: Provided, That the same person shall not
locate or enter more than one claim hereunder.

An extensive hearing was held in the case during April 1945. At
the outset of the hearing, the Company stated that it asserted no claim
to Chloride Nos. 4 and 5. On July 17, 1946, the manager of the
district land officerecommended that Chloride Nos. 4 and 5 be declared
null and void and that the proceedings be dismissed as to the remaining 36 claims. On September 26, 1949,the Associate Director of the
Bureau of Land Management held that all the claims,, except Saltus
Nos. 1, 8, and 18, and Crystal, had been located in violation of the
proviso to the 1901 act, and that, withi respect to the four claims
enumerated, the Company was not qualified to hold them as it had
previously acquired the ownership of the Snow Drift claim, a salt
claim patented under the 1901 act. This appeal to the head of the
Department followed.
A stipulation of the parties in the record shows that the Crystal
and Crystal Nos. 1-11 claims were located in March 1906 by a group
of eight individuals; that the Saltus Nos. 1 to 15 claims were located
on August 8, 1908, and the Saltus Nos. 16 to 19 claims and all the
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Chloride claims were located on Septem~ber 5, 1908, by. a second group

,of eight individuals; that in, April 1913 'the Saltus No. 8 claim was
relocated by a third group of eight individuals, the Saltus No. 18 claim
was relocated by a fourth group of eight individuals, and the Crystal
claim was relocated by a fifth group of eight individuals; and that
the patented Snow Drift claim was located on August 15, 1908, by
.a sixth group of , eight individuals, four. of .whom, however, were
members of the group that located the Saltus'and Chloride claims.
The primary question for determination is whether the 36 claims
held by the appellant are governed by the act of January 31,.190L
No consideration of the Chloride Nos. 4 and 5 clains is necessary in
view of the appellant's disclaimer of ny interest in those two claims.
The 1901 act provides that land "chiefly valuable" for salt deposits
shall be subject to "location and purchase" under the,.placer mining
laws, but that the same person shall not locate more than one salt
placer mining claim.; It' seems clearly to follow that the answer to
the question whether a' mining location is subject to this act depends
upon whether, at the time of the location, valuable salt deposits have
'beendiscovered on the land and the land is known to be chiefly valuable
for such salt deposits. This is the view indicated in 2 Lindley on
Mines (3d ed.) , sec. 425B, where it is stated that the test as to whether
'a deposit which contains both salt and potash should be located under
the 1901act (which limits an individual to one location) or under the
general placer mining law (under which the niumber of locations is
unlimited) will depend on the comparative commercial value of the
two substances. Obviously, this has reference to the comparative value
of the substances as known at the time when the location is to be made.
Of., also, United States v. Printrose Coal Co., 216 Fed. 553 (D. Colo.,
1914).

We turn, then, to the evidence in the record as to the mineral character of the land comprised in the 36 claims at the time of their respective locations. In this connection, it is noted that, with the exception of the notice of location relating to the Snow Drift claim (the
validity of which is not involved in these proceedings), the record
contains no information regarding the representations as to discoveries of minerals that were made in the various notices of locations
pertaining to the claims previously mentioned. Consequently, it is
not known whether the locators made in the notices respecting.the
36 claims any assertions which would be inconsistent with the appellant's contention that the claims were located under the general mining
laws for minerals other than salt.
T. W. Brotherton, one of the original locators of the Saltus and
Chloride claims, testified that the claims were located in 1908 "practically altogether for salt." (Tr. 91.) He stated that the locations
were made just a..few. years after the Salton Sea plant (which ap-
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parently produced salt) had been drowned out by an overflow; that
at the time of the locations there were open pits on the property, one
of which showed two strata of salt about 4 feet thick; that for a period
of a year and a half or 2 years salt was mined from an acre of ground
(on which claim he did not remember) and transported by rail for
-about a mile to a mill, where it was crushed, washed, and shipped to
market; that an average of four to five carloads of salt were marketed
per day; but that the, Crystal Salt Company, which had been organized
to operate the property, finally went broke.
* The testimony of a Mr. Jones, who did not appear at the hearing,
was stipulated by counsel, who agreed that, if he were present, he
would testify .that he was one of the original locators of the Snow
Drift claim and of the 38 Saltus, Chloride, and Crystal claims; that
the claims were located "for. the purpose of protecting the Crystal Salt
Company.in its operations on Snowdrift Placer Claim" (Tr. 414):;
and that the. Crystal Salt Company mined and sold approximately
500 tons of rock salt per month for 4 years from the Snow Drift claim,
but the operations were not profitable.
C C. Spicer, a third original locator of the Saltus and Chloride
C.
claims, testified that he did the legal work in connection with the
filing of the claims; and that they were located for calcium, magnesium, and other minerals, and not, for salt.
It appears that in 1916 the Consiuners Salt Company took over the
operation of the claims and, during the next 2 years, produced about
4,000tons of salt and 2,000tons of calcium chloride, most of it from
the Snow Drift claim. In 1923, the appellant took over the property,
and the appellant has produced both salt and calcium chloride from
fthe land since that date. Detailed figures were given by the appellant
for the tonnage mined and sold and the net profit realized on the sales
for the years .1933 to 1944, inclusive. For the 8 pre-war years of
1933-1940, these figures show an average annual salt production of
approximately ,150 tons, with a net profit of $1.42 per ton, or an
average annual net profit of $10,365. For the same years, the average
annual production of calcium chloride approximated 1,990tons, with
a net profit of $2.27per ton, or an average annual net profit of $4,570.
However, the evidence does not show the extent to which the re.spective Substances have been produced by the appellant from each
of the 36 claims involved in this case.
' The stipulation in the record referred to previously gives the name of one of the
locators of the Saltus and Chloride claims as Chas. T. B. Jones," and the name of one
of the locators of the Crystal claims as "C. J. B. Jones." A copy of the location notice
of the Snow Drift claim carries the name of "L. B. Jones" as one of the locators. How'ever, the departmental record on the Snow Drift claim (Los Angeles 03205; Patent No.
:165166) contains an affidavit by L. B. Jones stating that she is the wife of chas. T. B.
Jones. It is assumed, therefore, that Chas. T. B. Jones is not the same person as C. J. B.
Jones.
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The great bulk of the testimony relates to examinations of the&
claims that were made in 1920, 1943, 1944, and 1945. According tot
this testimony, Bristol Dry Lake is a dry desert lake containing a
bed or beds of rock salt laid down as a result of precipitation from
water draining into the lake, and covered with an overburden of clay
ranging from a few feet to several feet in thickness. The beds of salt
and the clay overburden are relatively uniform. The claims lie in an
elongated block with a southwest-northeast axis, the Crystal claims
comprising the northeast portion 'of the block, which touches on the
shore of the lake, the Chloride claims fringing the southwest corner
of the block, and the Saltus claims lying between. In the center of
eight Saltus claims is the Snow Drift claim.
The preponderance of the testimony respecting the data developed
as a result of the investigations in 1920, 1943, 1944, and 1945 was to
the effect that there were no excavations or wells on the Crystal claims

and no disclosure of any salt on those claims; that there was no dis'closure' of salt, or, at most, a disclosure of only a trace. of salt, on
the Saltus Nos. 4, 7, and 15 claims; that there was no evidence of salt
on the Saltus Nos. 5, 6, 8, and 12 claims or on the Chloride Nos. 1 and
7 claims; but that salt was disclosed on the Saltus Nos. 1, 2, 3, 9, 10,
11, 17, 18, and 19 claims, and on the Chloride Nos. 2 and 3 claims. In

short, according to the weight of the evidence, the investigations revealed that there was no disclosure of salt in 21 of the 36 claims, but
that there was a disclosure of salt in 11 of the 36 claims.
I do not believe that the Government has sustained the burden which
it necessarily assumed, under the allegations in the present adversary
proceedings, of proving that the respective claims were located or relocated for salt under the 1901 act. The direct testimony of Mr.
Brotherton to that effect,insofar as the Saltus and Chloride claims are
concerned, and the supporting inference to be drawn from the stipulation regarding Mr. Jones' testimony, are contradicted by Mr. Spicer's
testimony regarding the purpose. for. which the Saltus ad' Chloride
claims were located. Moreover, the circumstantial evidence does not
throw sufficient light on the purpose of the locations to warrant factual
-findingsthat the claims were located for salt.
Since the Government has failed to prove that the claims involved
in these proceedings were located for salt and, hence, are subject to
the p'roviso contained in the 1901act, the basis for the present proceedings is untenable.
The conclusion stated above should not be construed as favorable
to the validity of the 36 claims with which we are concerned. Indeed,
the record in the present proceedings indicates that new adversary
proceedings, based on the alleged absence of discoveries of valuable
mineral deposits, as required for the acquisition of rights on public.
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lands under the mining laws, would probably be justified as to at least
a substantial number of these claims.
With respect to the Chloride Nos. 4. and 5 claims, in which the appellant disclaimed any interest at the hearing, it is not clear whether
the appellant formerly had an interest in these locations but decided
-to let it go by default, or whether the appellant has never claimed a
property interest in these locations. If the latter is true, no interest
held by any other person in the two claims could be affected by the
present proceedings. If the former is true, the decision of the Associate Director with respect to these two claims was proper.
Therefore pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the decision of the Associate Director of the Bureau of Land Manage.-rnent is reversed and the proceedings are- dismissed,-except that the
decision is affirmed as to the Chloride Nos. 4 and 5 claims and they are
declared to be null and void insofar as any interest of the California
Rock Salt Company in either of those claims is concerned.
MASTIN G. VHITE

Solicitor.
SIDNEY J. ARMSTRONG
G. C. DUNFORD

A-25827

-

Decided July 18, 1950

Preference-Right Oil and Gas Lease.
In order to qualify for a pref6rence-right oil and gas lease under section
of the act of July 29, 1942, the holder of the base lease must have maintained
it in good standing.
Where the fifth year¶s rental on the base lease is payable in advance but
remains unpaid at the time of the expiration of the lease, such a lease is
not in good standing and cannot be the basis for the issuance of a preference-right lease under section i of the act of July 29, 1942.
This Department cannot waive a statutory requirement respecting the issuance of a preference-right oil and gas lease.
APPEAL. FRO

TE

BUREAU OF LA-ND kANGEMENT

G. C. Dunford was the holder of a 5-year noncompetitiVe oil and
gas lease (Sacramento 035260) covering the E/ 2 SElA and the
SEl/4NE/4

of sec. 22, T. 29 S., R. 20 E., M. D. M., California, which

was scheduled to expire on May 31, 1949. In a letter which was
received by the district land office at Sacramento on May 27, 1949,
Mr. Duiford stated that he wished to renew his lease, and he requested;
application blanktsfor use in this coniectiouf The district land office
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replied on May 27, stating that, "We have no blank forms for filing
the application. Follow instructions, contained in the marked paragraphs of the enclosed circular * *
:."
On June 2,1949, Mr. Dunford filed with the district land officea formal application (Sacramento
040687) to extend his lease on this land.
On June 1, 1949,Sidney J. Armstrong filed an application (Sacramento 040634) for a noncompetitive oil and gas lease on the same land
involved in Mr. Dunford's lease and application.
In a decision dated June 10; 1949, the manager of the district land
officeheld that Mr. Armstrong's application was entitled to priority
over Mr. Dunford's application. Mr. Dunford appealed from this
decision to the Director of the. Bureau of Land Management
In a decision dated September 14, 1949, the Associate Director of
the Bureau of Land Management reversed the manager's decision"
Subsequently, on October 24, 1949, the manager rejected- Mr. Armstrong's application and issued a new lease (Sacramento 040687) to
Mr. Dunford as of November -1, 1949.

L

Thereupon, ir. Armstrong appealed to the head of the Depart
ment.
This case requires a construction of section 1 of the act of July 29,
1942, as amended (56 Stat. 726, 5 Stat. 608, 58 Stat. 755, 59 Stat. 587;

repealed, with saving clause, by sections 14, 15, of the act of August 8,
1946, 60 Stat. 950, 958), which provides, in part, as follows:
That upon the expiration of the five-year term of any noncompetitive oil and
gas lease issued [prior to August 8,.1946] * * * and maintained in accordance
with the applicable statutory requirements and regulations, the record title holder
shall be entitled to a preference right over others to a new lease for the same
land. * * * if he shall file an application therefor within ninety days prior to
the date of the expiration of the lease. * * *

The validity of Mr. Dunford's claim of a preference right to a
new lease depends not only upon whether he filed "an application
therefor within ninety days prior to the date of the, expiration" of.the
old lease, but also upon whether the base lease had been "maintained
in accordance with the applicable statutory requirements and regulations." In this connection, the regulations issued pursuant to the
1942 act require that the earlier lease upon which the assertion of a
preference right to a new lease is based must have been maintained
in good standing. 43 CFR 192.130. -.
The record indicates that on May 31, 1949,the date of the expiration of Mr. Dunford's base lease, Sacramento 035260,the fifth year's
rental on that lease, amounting to $30 and payable at the beginning
of that lease year (43 CFR, Cum. Supp., 192.52,now designated as
43 CFR 192.80), had not been paid. Consequently, Mr. Dunford's
base lease was not in good standing at the time when it expired on May
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31, 1949, and it had not been "maintained in accordance with the applicable * * * regulations," as required by the governing statutory provision. Accordingly, Mr. Dunford was not a qualified
applicant for a preference-right lease under section 1 of the act of
July 29, 1942.' It is not necessary, therefore, to consider the question
whether Mr. Dunford's letter, which was received by 'the district land
offieon ay 27, 1949,constituted an applicatin for:a new lease under
section 1 of the act of July:29, 1942.
a io
'
an
After, the. expiration of Mr. -Dunford's lease, Sacramento 035260,
on-May 31, -1949,the first person to apply for an oil 'and gas lease on
this land was Mr. Armstrong, whose pplication was' submitted on
June 1, 1949.. His application was thus entitled to priority over the
application

which Mr. Dunford

submitted on June 2, 1949.

The fact that Mr. Dunford's lease 035260had not been maintained
in such a way asto entitle him to a preference right for a new lease on
the 'same land under-section 1 of the act of July 29, 1942,'was apparently overlooked in the decision by the Associate Director, for only
the question whether Mr. Dunford had filed a preference-right application within the period prescribed by law was considered. The
issuance to Mr. Dunford of a new lease (Sacramento 040687) on the
basis of the Associate Director's decision was erroneous, because the
requirements of' the'statute 'respecting the issuance of" preferenceright leases had not been 'satisfied. Under such circumstances, cancellation of the erroneously issued lease is proper. Russell Hunter
Beay v Gertrude H. Laokie, 60 1L-D.29 (1947); see Roesoe L. Patterson v. raig S. Thorn, 60 I.'D. 1a1(1947). '>
''i
The erroneous issuance of the new lease (Sacramento 040687) to
Mr. Dunford could not amount'to a waiver of the requirement in the
act of July 29, -1942,that the base lease' must'have been "maintained
in' accordance with the applicable * '
regulations," because
there is no authority'in any officialof the Interior Department to waive
this statutory requirement. See KeitA 7. Morton, A 23621,August 6,
1943.
~
Therefore, pursuant to the authority delegated to the Solicitor' by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the decision of September 14, '1949,'by the Associate Director is re'versed, and the case is remanded to the Bureau of Land Management
to take'the necessary steps to cancel Mr. Dunford's lease and to take
further action upon Mr. Armstrong's application in accordance with
.*

'ut

.the views expressed in this' decision.,
MASTIN G. WriTE,

Solicitor.

428

DECISIONS

OF THE

DEPARTMENT

OF THE

INTERIOR

[60 I. D.'

STATE OF CALIFORNIA

Decided August 4, 1950

A-25411

Delegation of Authotity-Appeals-Estoppel-alidClaims.
The fact that a power vested in the Secretary of the Interior by law may be
quasi-judicial in nature does not necessarily preclude the Secretary from
delegating such power to another officer of the Department.
The Secretary's order delegating to the Solicitor the power to decide publicland appeals is authorized by section 161 of the Revised Statutes.
Where a portion of. the land selected by a State in an application for an
exchange under section 8 (c) of the Taylor Grazing Act is subsequently withdrawn for reclamation purposes, the fact that the Department may have
delayed in acting upon the State's application and thus prevented the State
from fully complying, prior to the withdrawal of the selected land, with the
requirements of the Department's regulations on State exchanges couldnot- prevent the withdrawal order from becoming effective as to such land.
A pending exchange application from a State under section 8 of the Taylor
Grazing Act, as amended, constitutes a "valid claim" to the selected land
within the meaning of the act of March 19,1948.
SUPPLEMENTAL DECISION

The State of California has requested 'a reconsideration of the
Department's decision of June 2, 1949, which affirmed the rejection
in part'of an application filed by the State under section 8 (c) of
the Taylor Grazing Act, as amended (43 U. S. C., 1946 ed., sec. 315g),

for an exchange of 43,000 acres of State-owned land for. an approximately equal acreage of public land. The State's application,.which
was filed on February

19, 1942, was rejected as to some 16,000 acres

of selected land for the reason that the land was withdrawn on November 6, 1947,for reclamation purposes.
* The Department of Agriculture has also requested a reconsideration of the' portion of the Department's decision which held that approval of the State's application with respect to 6,000 acres of selected
land (not included in the withdrawal of November 6, 1947) was not
barred by the act of March 19, 1948.(62 Stat. 83).

The decision of June 2, 1949, was rendered by the Solicitor- of the
Department, acting pursuant to a delegation of authority to him from
the Secretary of the Interior "to exercise all the authority of the
Secretary of the Interior with respect to the disposition of appeals
to the Secretary from decisions of the Director of the Bureau of Land
Management."

(Sec. 23, Order No. 2509; 14 F. R. 307.)

The dele-

gation of authority was.made pursuant to section 161 of the Revised
Statutes (5 U. S. C., 1946 ed., see. 22).

The State of California con-

tends that the delegation of authority is unauthorized, and that the
State is entitled to a decision by the Secretary on its appeal. The
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State bases its contention upon the assertion that the power to act upon
appeals to the head of the Department in public-land matters is a
judicial power, and that, as such, it must. be exercised personally by
the officerin whom the deciding authority is vested by statute.
Assumingj for the purpose of discussion, that the rendering of a
decision upon the appeal of the State in this case is an exercise of a
quasi-judicial. power, it does not necessarily follow that the Secretary
of the Interior is precluded from delegating such power to another
officerof the Department and must personally consider and decide the
questions involved in the appeal.
Section 161 of the Revised.Statutes provides, in part, thatThe head of each department is authorized to prescribe regulations, not
inconsistent with law, for the government of his department, * * * the
distributionandperformanceofitsbusiness * *

This section is broad in scope and. expresses no limitation respecting
th&types of functions (i. e.,.quasi-judicial, quasi-legislative, or administrative) which the head of a department may authorize officers of
the Department to perform. As the Acting Attorney General stated
years ago with respect to section 161, "it is quite clear that a head of a
Department has * * *: the riglt to say what duties the officers
and clerks under him shall do or not do, so long as he does not go counter
totany law." 19 Op. Atty. Gen.'401,403 :(1889).
Moreover, the problem of the delegability oftthe Secretary's power.
to decide appeals taken to, the head -of the Department from bureau,
decisions in public-land,.prpceedings was considered many yearsago
by the Attorney General. 19 Op. Atty. Gen. 133 (1888). The specific
question discussed was "Whether the consideration and determination
of appeals to the Secretary of the Interior from-the action of theCommissioner of the General Land Office[now the Director of the Bureau
of Land Management] e * * may be made by the First Assistant
Secretary of the Iterior, or by the Assistant Secretary of the Interior,
by and under his' roper designation of office in either case, if the
Secretary of the Interior shall by regulation prescribe the performance
of such duty to either *
*
An affirmative answer to the question was given by the Attorney GeneraL
Although-the Attorney General, in rendering the opinion mentioned
in the preceding paragraph, referred to section 439 of the:Revised:
Statutes

(5 U. S. C., 1946 ed., sec. 483, first sentence) as the basis for

the delegation of authority over publicland appeals to the First Assistant Secretary and the Assistant Secretary, that section actually related
only to the Assistant Secretary and had no bearing on the question
whether the authority to decide appeals taken to the head- of .the
Department from bureau decisiols-iin public-land proceedings could
properlybe delegated by the Secretary to the First Assistant Secre92495554
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tary. (See Solicitor's opinion M-35051, June 1, 1948, 60 I. D. 192.)
Insofar aithe delegation of such authority to the First Assistant Sec-,
retary was concerned it rested solely 6In section 161 of the Revised'

Statutes, which isthe basis for th present delegation of similar.
authority from the SeWretaryto the Solicitor.
If, as the Attorney General held in 1888,the Secretary could properly delegate to the First Assistant Secretary the authority to consider}
and dispose of appeals taken to the head of the Departinent from'
bureau decisions inpublic-land prdc~edings, the Secretary is similarly;
authorized to delegate such authority to the Solicitor of the DepartP
ment. The Solicitor is in the category of "Officers of the United
States" (Constitution, Art. II, Sec. 2, Cl. 2), as was the First Assistant
Secretary of the Interior, and may be the recipient, under section 161,
Revised Statutes, of delegated Secretarial powers to the same extent
as any other officer of the Department who is appointed by the President, with the advice and consent of the Senate.
'It perhaps should be mentioned in passing that, in addition to the
broad power conferred upon the Secretary of the Interior by section'
161 of the Revised Statutes to effect'delegations of authority to depart-'
mental officials,the Secretary now has a further basis for such delegations of authority in section 2 of Reorganization Plan No. of 1950
(15 F. R. 3174).

For the reasons stated abbve, there is no reason to doubt the validity
of section 23 of Order No. 2509 (14 F. R. 307), in which'the Secretary
of the Interior authorized the Solicitor to decide appeals taken to the
head of the Department' from bureau decisions in public-land proceedings.

The only authority cited by the State in support of its contention
that it is entitled to receive a decision from the Secretary of the. Ini
teror is'Morgan v. United States, 298 U. S. 468 (1936). That case
was a suit to restrain the enforcement of 'an order of the Secretary- of'
Agriculture which fixed:the maximum rates to be charged by market'
agencies for buying and selling livestock at the Kansas City stock
yards. The fixing of rates was authorized by a provision of the Packers and Stockyards Act (7 U. S. C.,''946' ed., sec. 211) which states
that the Secretary of Agriculture may fix just and reasonable- rates
after a "full hearing." The question whether the Secretary of Agriculture could properly delegate to another officerof that Department the
authority to issue rate orders was not involved in the Morgan case,
since the particular order considered by the Court had been issued by'
the Secretary of Agriculture. The question before the Court was'
whether the Secretary of Agriculture'had given the parties a "full
hearing," as required by the statute.
The State contends, secondly, that the Department is estopped from
holding that, because the State had hot fully complied with all the
E

..
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requirementsof the Department's regulations on State exchanges at
the time when the reclamation withdrawal was made, the State had
acquired no vested right in the withdrawn land which would except the
land from the withdrawal. The State asserts that after-September 19,
1945, and until the date of the withdrawal, November 6, 1947, its
application was pending in the Department. and that, until publication of the exchange was authorized b the Department, the State
could take no action toward publishing notice of the exchange and
complying with the remaining requirements of the Department's
regulations.
The United States ordinarily cannot-be estopped by the action of
its. officersor employees. Utah Power c6Light Co. v. United States,
2431U. .389, 408 (1917). Moreover, the record doesnot indicate that
there was any unreasonable delay in handling the State's application
prior to the issuance of the reclamation withdrawal on November 6
1947. As the decision of June 2, 1949, points out, it was not until
December 17,1946,that proceedings to cancel an alleged mining claim
on land selected by the State were terminated. After that, it was necessary to complete a check of the status of the land applied for, a task
of considerable difficulty because of the vast acreage of land selected
by the State.

<

X

:

~~~

~~II

"The request for reconsideration by the Department of Agriculture is: based upon the contention that the State's application does
not constitute such a "valid claim" to 6,000 acres of selected land as
would exclude that land from addition to the Shasta National Forest
by the act of March 19,1948,supra.
The Department of Agriculture recognizes that in Stockley v.
United States, 260 U. S. 532 (1923), and Ben S. Miller, 55 I. D. 73
(1934), which were cited in the decision of June 2, 1949,it was held
that the phrase "valid claim" means something less than a vested right.
However,-the Department of Agriculture asserts that a "valid claim'
may result only from a bona fide attempt to initiate a right in public
land, where the assertion of right is coupled with possession and
with the expenditure of money or effort for the purpose of developing the land, and that a "mere privilege-of establishing a right to
land" does not constitute a "valid claim."
The Department of Agriculture cites the cases of State of Idaho v.
Northern Pacific Ry. Co., 39 L. D. 343 (1910), and Work v. Braffet,
276 U. S. 560 (1928), in support of its position. However, the decisions in those cases did not discuss problems analogous to the question Which we are presently considering in this proceeding.
In State of Idaho v. Northern Pacifc Ry. Co., there was involved
the construction of a provision in the act of August 18,1894 (28 Stat.
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372, 394), to the effect that, for the purpose of satisfying the publicland grants to certain designated Western States, the governor of a
designated State could apply for a survey of any township of public
land. remaining unsurveyed in the State, wheieipon the land should
"be reserved" from adverse appropriation by' settlement or otherwise
until 60 days after the filing of the township plat of survey, and,
during the 60-day period, the State could select any of the surveyed
land in satisfaction of the grants to the State. The statute provided
that, within 30 days from the date of applying for a survey, the
governor of the State should publish notice of the application for
survey. In the case cited, the State of Idaho applied for a survey of
certain land but failed to publish the required notice. The land was
thereafter included in a national forest by a Presidential proclamation whicl- exluded "lands withdrawn' or reserved" at the date of
the proclamation and lands which might be covered by "any prior
valid claim." Almost 3 years later, the State of Idaho applied for
an indemnity selection of land included in the national forest. It
was held by this Department that as the State had not published the
notice required by the statute, the State's application for a survey
had not effected a reservation of the land and, therefore, that the
land was not excluded from the national forest.
There was no discussion in the State of Idahof decision as to whether
the State's application for survey constituted a "prior valid claim"
within the meaning of the Presidential proclamation. In this connection, it seems to be plain that the phrase "any prior valid claim,"
as used in the proclamation, referred only to claims respecting specified tracts of land. An application for a survey under the 1894 act
merely gave a State a preferential right over other persons to initiate
a claim to land in a township following the completion of. the survey.
It was necessary for the State, in order to assert a claim to specific
land in the township, to file a second application for that purpose.
See 28 Op.Atty. Ger. 587; 39 L. D. 482 (1911). The decision in the
State of Idaho case, therefore, does not provide a precedent on the
point now under consideration.
The case of Wor. v., Braffet,. gupra, involved an application filed in
1918to purchase coal land which had been included as noinmineral land
in a school-land .grant to the State of Utah. Under the practice of
this Department, such an application constituted-a contest against
the validity of the- school-land grant, on the ground that the grant
embraced mineral land and not nonmineral land. While the contest
was proceeding, the Mineral Leasing Act of February 25,1920 (41
Stat. 437), was enacted.

Section 37 of that act (30 U. S. C., 1946

ed., sec. 193) provided that coal lands should thereafter be subject
to disposition only as provided in the act, exceptas to "valid claims"
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in existence on the date of the act and thereafter maintained in com;pliance with the laws under which the claims were initiated.
The applicant for the purchase of the coal land involved in the
Work case asserted that he had a "valid claim" under section 37 of the
Mineral Leasing Act by reason of his application. The Supreme
Court held that as the success of the applicant in the contest would
not have conferred upon him any interest in the land or any preferential right over anyone else to acquire an interest in the land, he did
not have a "valid claim" to the land within the meaning of section 37
of the Mineral Leasing Act. The Court said that the language of the
exception suggested that it embraced "only such substantial claims as
would on compliance with the provisions of the [law under which
initiated] * * - * ripen into ownership." (276 U. S. at p. 566.)
This language, if the case is pertinent at all to the issue presently
under consideration, supports the position taken in. the decision of
June 2, 1949,because, under the mandatory language used in section
8 (c) of the Taylor Grazing Act, spra, respecting-State exchanges, it
clearly appears that a State exchange&application constitutes a substantial claim to public land which will ripen into ownership upon
compliance with the requirements of that act and of the applicable
regulations.
That the phrase "any valid claim" was used in the act of March 19,
1948, to mean something less than a vested right seems unquestioned,
and that it includes an application filed by a State to acquire public
land by means of an exchange under the Taylor Grazing Act seems
entirely reasonable in view of the nature of the statute confer ring upon
States the right to make such exchanges. I am unable, therefore,
to ascribe to the phrase "any valid claim" the limited meaning which
the Department of Agriculture urges as the proper interpretation of
the phrase.

~~~~III S

u0

For the reasons indicated above, I find no basis for modifying the
decision of June 2, 1949, and the requests for reconsideration are
denied.
MASTIN

G. WHITE,

Solicitor.
WARWICK

A-25798-
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Oil and Gas Lease-Application-Receipt
of Offer to Lease-30-Day Period.
The first qualified applicant for a noncompetitive oil and gas lease on a tract
of public land which is outside any known geological structure of a producing
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field does not, by the submission of his application, acquire a vested right
-to a lease, but only an inchoate right to be offered a lease before one is
offered to a subsequent: applicant in the event that- the Secretary of the
Interior decides, in his discretion, to lease the land for oil and gas development.
When lease forms are sent by registered mail to a successful applicant for a
noncompetitive oil and gas lease, together with a notice from the manager
of the district land office that failure to execute and return the lease forms
and to make the required rental payment within a 30-day period of time
will result in the rejection of the application, and the papers are received by
the receptionist employed in the applicant's office, the period-specified for
the acceptance of the offer of a lease begins to run on the date of the receipt
of the papers in the applicant's office, irrespective of whether the matter
was brought to the personal attention of the applicant.
There is no provision of law or of the pertinent regulations which requires
that an application for a noncompetitive oil and gas lease must be rejected
because of the failure of the applicant to accept an offer of a lease within
the time prescribed by the issuing district land office for such acceptance,
and, accordingly, the time limit may be waived in an appropriate case.
APPEAL FROX THE BUREAU OF LAND MANAGEMENT

Warwick M. Downing -has appealed to the head of the Department
from the decision dated September 23, 1949,of the Associate Director
of the Bureau of Land Management in connection with his application
(Salt Lake City 066007) for an oil and gas lease under the Mineral
Leasing Act (30 U. S. C., 1946 ed., sec. 181 et 8eq.) on sec. 15, T. 23 S.,

R. 22 E., and sec. 31,T. 22S., R. 23 E., S. L. M., Utah.
Mr. Downing applied for the lease on June 12, 1946. On September 8, 1948, the lease forms were sent to him by registered mail for
execution, together with a notice from the manager of the district land
.officeat Salt Lake City- that failure to execute and return the forms,
or to pay the balance due on the first year's rental, within 30 days
"from notice hereof" would "result in the final rejection of the application without further notice." These papers were received in Mr.
Downing's office on September 11; 1948. The registry receipt was
signed by J. Nelson, the receptionist in. the applicant's office. The
lease forms were not returned and no additional rental payment was
made by the applicant, and on February 8, 1949, the manager of the
district land officeentered an order closing the case.
On March 21, 1949,Mr. Downing filed with the district land office
a petition requesting that the order of February 8, 1949, be vacated,
that lease forms be sent to him again for execution, and that he be
permitted to pay the balance of the rental due. This petition was
denied by the manager of the Idistrict land office on March 21, 1949,
and, on appeal to the head of the Bureau of Land Management, the
denial was affirmedby the Associate Director of the Bureau on September 23, 1949.
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Mr. Downing asserts that it was a long tinie after the expiration

of the 30-day period following the delivery' to his office of the lease
forms and notice on September 11, 1948,when he personally received
his first information regarding the receipt of the lease forms and
notice; that he was ill and in a hospital at Washington, D. C., on
September 11, 1948; that his secretary was sick and absent from the
office on that day; that J. Nelson, the receptionist who signed for
,the communication from the Department, had no authority, express
or implied, to sign for registered mail addressed to him;, and that,
in fact, it was not until the early part of March 1949 that he learned
.of the action taken by the manager of. the district land office on his
-application.
The qualified person first making application for an oil and gas
lease on public land which is not within any known geological structure of a producing oil or gas field is entitled to priority over other
persons in obtaining a lease on such land, without competitive bidding
(30 U. S. C., 1946 ed., sec. 226), if the land is leased for oil and gas
development. He does not, however, acquire a vested right to a lease
*through the making of such application, since the determination as
to whether the land will or will not be leased for oil and gas development is in the discretion of the Secretary of the Interior. The
applicant acquires only an inchoate right to be offered a lease on the
land before a lease is offered to a subsequent applicant, if it is decided
.by the Secretary, in the exercise of his discretion, to lease the land
*and action is taken to effectuate the decision.
Such an offer was made to Mr. Downing in the way. best designed
to reach him-i. e., by registered mail. The offer was received at
his address by one of his office employees. The Department cannot
be expected to know the scope of the authority which an applicant
for an',oil and gas lease has granted to each .of the persons employed
in his office,or to guarantee that an applicant's employees will inform
him fully regarding communications received from the Department.
Consequently, Mr. Downing received all that he was entitled to demand
under the statute, and, since he did not, accept the of er within the
30-day period specified in it, the Department would be on sound
'legal ground if, as proposed in the decisions below, Mr. owning's
application weretobe rejected.
On the other hand, there is no provision in the Mineral Leasing Act
or in the pertinent departmental :regulations- which requires, as a
matter of law, that Mr. Downing's application be rejected because of
his failure to execute and return the lease foris,'and to pay the balance
due on the rental, within the 30-day period specified by the manager
of the district land office.
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If Mr. Downing's application were to be rejected, it appears that
such action would merely have the effect of entitling another person
' to priority respecting a lease on this land. The record in the present
proceeding indicates that at least one; other application for an oil
and gas lease on this land, filed subsequent to the date of Mr. Down'ing's application, is presently pending in the district land office,;and
that, upon the rejection of Mr. Downing's application, the other
application (or the one first in time, if two or more applications from
other persons are pending) would thereupon attain priority as the
first application on file for the land involved in this proceeding. *As
between Mr. Downing and any other applicant for an oil' and gas
lease on this land, there seems to be no particular reason why, in the
circumstances reflected by the present record, the Department should
reject Mr. Downing's application in order to permit the other person's
junior application to supersede Mr. Downing's senior application in
connection with the leasing of this land.
Accordingly, I conclude that, under the circumstances of this case,
the Department would be justified in waiving the 30-day requireent
previously imposed by'the manager of the district land office. This
conclusion'is without prejudice to the imposition of another similar
time limit in connection with any future offer of a noncompetitive
oil and gas lease that may be made respecting this land.
Therefore, in prsuance of the athority delegated to the Solicitor
by the Secretary of the Interior

(sec. 23, Order No. 2509; 14 F. R. 307),

the decision of the Associate Director of the Bureau of Land Management is reversed, the order dated February 8, 1949, of the manager
of the district land office closing the case is revoked, and the case is
remanded to 'the Bureau of Land Management for further action in
accordance with this decision.
MAsTIN G. W I1E,

oZicitor.
AUTHORITY OF THE DEPARTMENT TO ENGAGE IN SOIL
CONSERVATION ACTIVITIES
Reorganization Plan No. IV-Government-Owned Lands-Privately
Owned
Lands-Delegation
of Authority-Interdepartmental
Cooperation.
This Department cannot properly conduct soil and moisture conservation activities on lands under its jurisdiction where the primary purpose of such
operations is to benefit privately owned lands.
This Department may conduct soil and. moisture conservation activities on

lands under its jurisdiction for the purpose of protecting reservoirs, irrigation works, or other related watershed improvements under the jurisdiction
of this Department.

SOIL CONSERVATION
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This Department does not have authority to conduct soil and moisture conservation activities on lands under its jurisdiction for the purpose of protecting federally constructed reservoirs, irrigation works, and other related
improvements which are under the jurisdiction of Federal agencies other

than this Department.
The Soil Conservation Service of the Department of Agriculture is authorized
to perform soil and moisture conservation work on lands owned or controlled
by the United States, including lands under the jurisdiction of this Department, where the primary purpose of such work is the conservation of
privately owned lands.
Neither the Interior Department nor the Department of Agriculture may delegate to the other Department its responsibility under the Soil Conservation
and Domestic Allotment Act, as modified by Reorganization Plan No. IV,
for the performance of soil and moisture conservation activities.
The Departments of the Interior and Agriculture may agree to assist and
cooperate with each other in carrying out their respective functions in the
field of. soil and moisture conservation; and either Department may place
with the other, under the Economy Act, orders for the performance of soil
and moisture conservation work falling within the scope of the requesting
Department's responsibility.
M-'36047

.

AUGUST 28, 1950.

TO THE DIRECTOR, BUREAU OF LAND MANAGEMENT.

This responds to your memorandum of June 15, wherein you presented for my opinion four questions relating to, the authority of
the Department in connection with soil and moisture conservation
activities.
1. Your first question is whether the Department of the Interior
* may properly perform soil conservation work on lands under its jurisdiction if the sole or chief benefit from such work will accrue to privately owned lands contiguous to, or situated in the same watershed
with, the lands on which the work is done.
As this office pointed out in an opinion dated October 25, 1941
(MA3099,T57I. D. 382), the Soil Conservation-Service of the Department of Agriculture, prior to the issuance of Reorganization Plan
No. IV (54 Stat. 1234), was vested with broad functions under the
Soil Conservation, and Domestic Allotment Act (16 U. S. C., 1946 ed.,
sec. 590a et seq.) respecting soil and moisture conservation activities.
In order to accomplish the policy declared by Congress in the act,
the Soil Conservation Service could, among other things, carry out
measures-to preyent soil erosion on any lands, including lands owned
or controlled by the United States,. as well as privately owned lands.
In performing such activities. on lands owned or controlled by the
United States, the Soil Conservation Service could act only with the
consent and cooperation of the: agency having jurisdiction .of: the
lands, and, insofar as privately owned lands were concerned) it was,
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of course, necessary to obtain the consent of or appropriate rights
from the landowners.
Section 6 of Reorganization Plan No. IV transferred to this Department "The functions of the Soil Conservation Service in' the
Department of Agriculture with respect to soil and moisture conservation operations conducted on any lands under the jurisdiction of the
Department of the Interior * *
Although a literal reading of the language quoted in the preceding
paragraph might lead to the conclusion that all soil and moisture conservation activities on lands under the jurisdiction of this Department, including operations for the benefit of privately owned lands
nearby or in the same watershed, are to be performed by agencies of
this Department, I am of the opinion that it was the purpose of section 6 of the plan to transfer to this Department only those functions
which relate to the protection of lands under the jurisdiction of this
Department. Section 6, it seems-to me, was designed to divide the
authority for performing- soil and moisture conservation activities
between the two Departments on the following basis: Operations
looking toward the protection of all lands other than those undei
the jurisdiction of this Department ate to be performed by the Department of Agriculture, while operations for the protection of lands
under the jurisdiction of this Department are to be performed by the
Department of the Interior. This is borne out by the President's
message in submitting the plan to Congress.'
The same principles which led the Acting' Solicitor in 1941 to conclude that this epartment has authority to conduct soil and moisture
conservation activities on privately owned lands (with the: consent of
the owners) only -in those situations where the primary purpose of
the operations is to protect lands under the jurisdiction of this'Depart-'
ment lead me to conclude that this Department could not properly'
conduct soil and moisture conservation activities on lands under its
jurisdiction if the primary purpose of such operations were to benefit
privately owned lands.'
I do not mean to imply that soil and moisture conservation activities
conducted by this Department must be solely for the benefit of lands
under the jurisdiction of this Department and that such activities
cannot be carried on by the Department if it appears that any benefits, however slight, will flow to privately owned lands. However,
the chief objective of' any soil' andmoisture conservation activitiWes
conducted by this Department on lands under its jurisdiction must be
the protection of the Department's lands. The test, therefore, is not
the quantum of benefits that may flow to privately owned lands, but
the purpose for which the activities are conducted.
Your first questionis answered accordingly.
ZH.

Doc. 692, 76th Cong., 3d sess.
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2. Your second question is whether the Department may conduct
soil conservation work on lands under its jurisdiction if the sole or
chief beneficial result of such work will be reduction in the siltation
of federally constructed reservoirs, irrigation works, or other watershed improvements in connection with such reservoirs or irrigation
projects.
As section 6 of Reorganization Plan No. IV vests in this Department authority to conduct soil and moisture conservation activities for
the protection of lands under its jurisdiction, it necessarily follows
that the Department may conduct soil and moisture conservationf
activities on lands under its jurisdiction for the purpose of protecting
reservoirs, irrigation works, or other related watershed improvements
under the jurisdiction of this Department.
Your question, however, is broader in scope than the response made
in the preceding paragraph. You inquire whether such activities may
be conducted for the benefit of "federally constructed" reservoirs, etc.
Many such structures have, of course, been constructed and are maintained by agencies of the Federal Government other than the Interior
Department.
In view of the previous construction of section 6 of 'the plan as
vesting in this Department only the function of protecting the lands
under its jurisdiction, I must conclude that this Department does not
have authority to conduct soil and moisture conservation activities on
lands under its jurisdiction for the purpose of protecting federally
constructed reservoirs, irrigation works, and other related improvements which are under the jurisdiction of Federal agencies other than
this Department. The residual authority to conduct soil and moisture
conservation activities for the protection of lands under the jurisdiction of agencies of the Federal Government other than the Interior
Department remains in the Soil Conservation Service of the Department of Agriculture.
3. Your third question is whether, if the conservation of privately
owned lands requires the performance of soil conservation work on
Government-owned lands, the Soil Conservation Service is authorized to perform such work on the Government-owned lands, subject
to the agreement of the Federal agency administering such lands.
My answer to your first question necessarily implies an affirmative
answer to your third question.
Prior to the issuance of Reorganization Plan No. IV, the Soil Conservation Service was authorized to perform soil and moisture conservation work on lands owned or controlled by the United States, including lands under the jurisdiction of this Department, where the
primary purpose of such work was the conservation of privately
owned lands. It was, of course, required to obtain the cooperation of
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the agency having jurisdiction over the lands on which the work was
performed. As previously indicated, I do not believe that this authority was.affected by section 6 of Reorganization Plan No. IV.
4. Your fourth question is whether the Bureau of Land Management may, jointly with the Soil Conservation Service, engage in soil
and moisture conservation work on the same lands under the situation
presented by the first question in your memorandum or under the situation discussed in opinion M-30997.
This question e'Vi'deitlycontemplates joint activities by the Bureau
of Land Management and the Soil Conservation Service for (a) the
protection of privately owned lands by the conduct of soil and moisture
conservation activities on lands under the jurisdiction of this Department, and (b) the protection of lands under the jurisdiction of this
Department by the conduct of such activities on privately owned lands.
Under section 6 of Reorganization Plan No. IV, two departments
of the Govermnlent have authority to perform soil and moisture conservation work under the Soil Conservation and Domestic Allotment
Act. The responsibility for the conduct of such activities in order
to protect privately owned lands remains in the Department of Agriculture, while the responsibility for the conduct of such activities in
order to protect the lands under the jurisdiction of the Interior Department has been transferred to this Department. It is fundamental
that neither Department may delegate to the other its responsibility
for the performance of the functions assigned to it.2
On the other hand, nothing in the plan prevents the two Departments from agreeing to assist and cooperate with each other in carrying but their respective functions in the field of soil and moisture conservation. In fact;'`the two Departments have been operating under
such an agreement for the past 8 years. On April 20, 1942,the Secretary of Agriculture and the Secretary of the Interior entered into a
Memorandum of Understanding 3 which states, in part, as follows:
*
*
* When such lands are intermingled or the projects are interrelated
attainment of the ultimate goals set forth by the Congress necessitates coordinated and integrated action programs on lands subject to the respective authorities of the two Departments. Recognition is accorded the fact that operating
conditions are so varied that a specific agreement setting forth in detail the
cooperative relations that are necessary would be impracticable but that it is
advisable for the two Departments to agree in broad general terms on the
basic principles necessary and: desirable to effectuate the fullest possible cooperation in the performance of soil and moisture conservation operations. Therefore,

it is mutually agreed:
1. That the two Departments, and the representatives thereof, will, under
the legal, fiscal, and other limitations respectively governing each, endeavor to
cooperate fully and freely in the exchange of information relative to soil and
2

See Solicitor's opinion M-35078, October 4, 1948, 60 I. D. 232.
file 1-315 (Part 2).

3Departmental
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moisture conservation and in all soil and moisture conservation operations in
joint territory, and that in such cooperation the basic prposes of the Congress
will be kept in mind and will be the guiding influence in initiating and carrying
through such cooperation as .may be required.
2. That in bringing about this desired cooperation the Department of the
Interior and the Department of Agriculture will authorize their respective bureaus
and agencies concerned with land use to enter into field agreements or other
appropriate arrangements providing for collaboration and cooperation in the
solution of conservation problems of mutual concern, to the end that unnecessary
duplication of effort be avoided and that the activities of the two Departments
be supplemental in the conservation of two of the Nation's greatest resources,
soil and water, and thereby assist in the promotion of human welfare.

Moreover, either Departmentr may place with the other, under
section 601 of the Economy Act of June 30, 1932 (31 U. S. C., 1946
ed., sec. 0686),orders for the performance of soil and moisture conservation work falling within the scope of the requsting,department's responsibility.
The principles stated above govern the answer to your fourth
question. A more specific answer cannot be given in the absence of
a statement from you outlining in detail the nature and extent of the
joint activities which may be contemplated.
MAsTIN- G. WHITE,

Solicitor.
APPLICABILITY
OF THE MINERAL LEASING ACT FOR ACQUIRED
LANDS TO LAND IN THE NATCHEZ TRACE PARKWAY

National Parks-National

Monuments-Discretionary Power.

The Natchez Trace Parkway is not a national .park or a national monument
and, hence, is not within the exception, "national parks or monuments,'
stated. in section 3 of the Mineral Leasing Act for Acquired Lands.
The Mineral Leasing Act for Acquired Lands is applicable to all acquired lands,
other than those expressly excepted in the act.
The lands within the Natchez Trace Parkway, not being within any category
of acquired lands expressly excepted from the scope of the Mineral Leasing
Act for Acquired Lands, are subject to leasing under that act.
The Mineral Leasing Act for Acquired Lands merely grants to the Secretary
of the Interior a permissive-power to issue leases on the lands that are
subject to the act; and, therefore, the determinatoin as to whether lands of
the Natchez Trace Parkway will or will not be leased under that act is
discretionary with the Secretary.
X-36049

To

SEPTEMBER 5, 1950.

ASSISTANT SECEXTARY Dory.

This responds to your request for my opinion on the question
whether lands included in the Natchez Trace Pirkway are subject to
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leasing under the Mineral Leasing Act for Acquired Lands, which
was enacted on August 7, 1947 (30 U. S. C., 1946 ed., Supp. III, sees.

351-359).
V
Section 3 of. the Mineral Leasing Act, for Acquired Lands (30
U. S. C., 1946 ed., Supp. III, sec. 352) provides, in part, as follows:
*: *
*
all deposits of coal,.phosphate, oil, oil shale, gas, sodium, potassium,
and sulfur which are owned or may hereafter be acquired by the United States
and which are within the lands acquired by the United States (exclusive of such
deposits in such acquired lands as are (a) situated within incorporated cities,

towns and villages, national parks or monuments, (b) set apart for military or
naval purposes, or (c) tidelands or submerged lands) may be. leased by the
Secretary under the same conditions as contained in the leasing provisions of
the mineral leasing laws
*
. -[Italics supplied.]

The lands within the Natchez Trace Parkway are "acquired lands,"
as that term is defined in section 2 of the Mineral Leasing Act for
Acquired Lands (30 U. S. C., 1946 ed., Supp. III, sec. 351).

Accord-

ingly, the question to be determined is whether the Natchez Trace
Parkway is a national park or a national monument within the meaning of the italicized phrase in the quotation set out above and is thereby
excepted from the provisions of the Mineral Leasing Act for Acquired
Lands.
Certain areas in the United States and its Territories have been set
aside and designated as national parks by acts of Congress, e. g., 16
U. S. C., 1946 edi, secs. 21-21a

(Yellowstone

National

Park),

91

(Mount Rainier National Park), 121 (Crater Lake National Park).
Certain other areas have been set aside and designated as national
monuments. The great majority of the national monuments have
been established by proclamations of the President issued pursuant to
the general authorization contained in- section 2 of the act of June 8,
1906 (16 U. SAC., 1946 ed., sec. 431).

However, some national monu-

ments have been established by Presidential proclamations issued pursuant to special acts of Congress, e. g., 16 U. S. C., 1946 ed.; sees. 433a,

441e, 445. Still other national monuments have been directly created
by acts of Congress, e. g., 16 U. S. C., 1946 ed., sees. 433g, 433k, 442.

Thus, each national park has been specifically designated as such by
an act of Congress, and each national monument has been specifically
designated as such by a Presidential proclamation or an act of
Congress.
All the national parks and national monuments are administered by
the National Park Service.
In addition to the national parks and national monuments, the
National Park Service also administers other areas. These include
national historic sites established under the act of August 21, 1935
(16 U. S C., 1946 ed;, secs. 461466), national historical parks (e.'g.,
416-U. S. C., 1946 ed., secs. 81, 159, 211), national military parks (16

44]
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U1. S. C., 1946 ed., sec. 411 et se.),

and national

parkways.

Th~e

Natchez Trace Parkway was established by the act of May 18, 1938
(16 U. S. C., 1946 ed., sec. 460), which provided that the parkway

should .be administered by the
oSecretary
f the Interior through the
National Park Service pursuant to the act of August 25, 1916 (16
U. S. C., 1946 ed., secs. 1, 2-4).

It is clear that the ternis "national parks" and "national monuments" have definite meanings and include only certain classes of
areas, i. e., those areas which have been expressly declared by statutes
or by Presidential proclamations to be national parks or national
monuments. Obviously, these terms do not include national parkways.
It must be concluded, therefore, that the Natchez Trace Parkway
does not fall within the exception, "national parks or monuments,"
stated in section 3 of the Mineral Leasing Act for Acquired Lands.
Moreover, I do not believe that there is any sound legal basis for a
ruling to the effect that the Natchez Trace Parkw ay, though not
expressly excepted from the provisions of the Mineral Leasing Act for
Acquired Lands, is nevertheless removed by implication from the
scope of that statute.
The enactment of the Mineral Leasing Act for Acquired Lands was
occasioned by an opinion of the Attorney General to the effect that the
Mineral Leasing Act of 1920,as' amended and supplemented (30' U. S.
G., 1946 ed., sec. 181-et seq.), was not applicable to lands acquired by

the War Department in the course of its rivers and harbors improvement program, inasmuch as that act "had peculiar application to the
public domain." 40 Op. Atty. Gen. 9,13 (1941). The purpose. f the
Mineral Leasing Act for Acquired Lands was clearly stated by the
Committee on Public Lands of the House of Representatives in its
report on the bill (H. R. 3022, 80th Cong.) which later became the
statute under consideration here. The Committee said thatE
e e *~ The proposed legislation extends the mineral leasing laws now applicable to public domain lands, to all acquired ands, with certain exceptions
* s * [H. Rept. 550, 80th Cong., p. 2; italics supplied.]

In view of the clear congressional statement of purpose, I do not
believe that this Department would be warranted in reading into the
Mineral Leasing Act for Acquired .Lands any exceptions to its provisions, other than those expressly stated by the Congress in section 3
of the act.
For the reasons indicated above, it is my opinion that the Natchez
Trace Parkway is subject to leasing under the Mineral Leasing Act
for Acquired Lands.
'
Perhaps attention should be called, however, to the point that the
authority of the Secretary to issue leases under the Mineral Leasing
Act for Acquired Lands 'is merely-permissive.. The. Congess has not
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imposed upon the Secretary any mandatory requirement that he exercise the power thus conferred upon him. Section 3 of the act states
that the lands which are subject to the provisions of the act "may be
leased by the Secretary." [Italics supplied.]
Therefore, the determination of the question whether a leasing program respecting lands within the Natchez Trace Parkway will or will
not be undertaken by the Department under the Mineral Leasing Act
for Acquired Lands is left to the discretion of the Secretary.
MASTIN G. WHITE,

Solicitor.
IDAHO POWER COMPANY.

Decided September 19, 1950

A-25936

Right-Cf-Way for Electrical Transmission Line.
No right in or to a right-of-way under the act of March 4, 1911, arises until
the granting of an easement by the head of the department having jurisdiction over a particular area of land.
It is within the discretionary power of the Secretary of the Interior to impose
the conditions embodied in paragraphs (r) and (v) of 43 CFR 245.21 among.
the terms and conditions required to be agreed to by all applicants for rightsof-way for transmission lines across lands under the control of this Department.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This proceeding involves an application of the Idaho Power Company for an electric transmission line right-of-way across public lands.
in Oregon under the act of March 4, 1911 (431U. 5. C., 1946 ed., sec.

961). In the course of the proceeding, the Company objected to being
bound by certain-regulations, namely, paragraphs (r) and (v) of 43
CFR 245.21,as a condition of the approval of its application.
Paragraph

(v) of '43 CFR 245.21 1-provides, in substance, (1) that

the grantee of a right-of-way for a power transmission line having a
voltage of 33 kv. or more must agree to. allow the Department to
utilize' for the. transmission of electric power any surplus cap acity of
the line not needed .by the, grantee, and to allow the Department to
increase the capacity of the line at: the Department's expense and to
utilize the increased capacity for the transmission of electrical power;
(2) that the Department will bear the expense of making interconnections and of increasing the capacity of the line and will bear the proportionate cost of maintaining andoperating the line after .interconnection.; (3) that if at any time subsequent to-the certification by the
'Asmended July 1,

1949;(14 F. OR..4;20),cumiative

Pocket Supp., 1949 ed., 43CCFt.
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easement holder that surplus capacity is available for utilization by
the Department, the easement holder needs the whole or any. part of
the capacity. previously certified as being surplus to its needs it may
revoke or modify the previous certificate by giving the Secretary of
the Interior 30 months' notice in advance of its intention in this respect; and (4) that after the revocation of a certificate under the circunstances summarized in (3) , the Department's utilization of the
particular line will be limited to the increased capacity, if any, provided by the Department at its expense. The paragraph also provides
for reciprocal accommodations, in that the easement holder may transmit electrical power over the interconnecting system of the Department. Finally, paragraph (v) provides that the terms and conditions
embodied in the paragraph may be modified at any time by means of
a supplemental agreement negotiated between the parties.
The Company asked that its application be granted with the understanding that if at any time paragraph (v) "should be revoked in
whole or in part by the Secretary of the Interior, or if at any time the
invalidity of said paragraph in whole or in part should be established
as a result of judicial proceedings, paragraph (v) shall no longer be
binding upon. the Company to the extent of such revocation or
invalidity."
Paragraph (r) of 43 CFR 245.21 provides, in substance, that the
surrender of the easement to the Unite& States or the transfer of the
same to a State or municipal corporation may be required in the event
that any of -them shall have acquired such works,. equipment, structures, and other property of the easement holder as are on the lands
subject to the easement and shall have paid the easement holder for
the reasonable value of such works and other property.
By a letter dated December 7, 1949, the Secretary of the Interior
overruled the objections of the Company to paragraph (v) of 43 CFR
245.21 and denied the Company's request that the right-of-way be
granted subject to the understanding quoted above. Thereafter, a
decision dated June 8, 1950, by the Associate Director of. the Bureau
of Land Management formalized the determination announced in the
Secretary's letter of December 7,1949, and, in ddition, tverruled the
objection of the Compally to paragraph (r) of 43 CFR 245.21 and
denied a request for a waiver of both paragraphs (r) and (v). The
Company thereupon took an appeal to the head of the Department.
So far as relevant to this proceeding, the act of March 4, 1911,8supra,
provides:
E That the head of the department having jurisdiction over the* lands be, and
he hereby is, authorized and empowered, unde: general regulations to be fixed
by him, to grant an easement for rights-of-way, for a period not exceeding fifty
years from the date of the issuance of such grant, over, across, and upon the
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public lands * * * of the United States for electrical poles and lines for the
transmission. and distribution of electrical power * *

This language is permissive, not mandatory. The Secretary of the
Interior, as thehead of the Department administering: the 4ands
involved in this proceeding, has the discretionary power to grant or
'to deny the easement requested by the Idaho Power Company. In
offering an easement to the Company, he may attach such conditions
to the proffered grant as he believes to be in the public interest. The
applicant, in turn, may accept or reject the proffered easement with
reonditionsattached, as its interests may dictate.2
An applicant acquires no'right under the act of March 4, 1911, by
the mere filing of an application for an easement. A right under
that act arises only upon the granting of an easement by the head of
the department having jurisdiction .over a particular area of land.
Although the condition imposed by paragraph (v) of 43 CFR 245.21
may reduce the quantum of the estate which the Congress authorized
to be granted under the act of March 4, 1911, I believe that such a
condition is within the permissive limits of the 1911 act. The Congress fixed the maximum limit of the estate which may be granted,
i. e., an unconditional easement covering the exclusive use of a rightof-way for a term of 50 years. It left for determination by the Secretary, in his discretion, the extent of the estate, within that maximum
limit, which is to be!granted in a particular case. The requirement
in paragraph (v) that applicants who seek rights-of-way across the
public lands for-the'transmission of electrical power shall agree to
permit the Department to use the surplus capacity of their lines, with
no additional cost. to -the applicants, is a reasonable requirement designed to protect the public interest, in my opinion.
With regard to paragraph (r) of 43 CFR 245.21, the Department
has held that the power in this paragraph to require the transfer of
an easement is limited to instances in which the easement is essential
to the use of property previously transferred by the easement holder,
and that, in such instances, the provisions of paragraph (r) are intended to ensure that the new owner of the property may acquire the
right-of-way along with the improvements upon the: right-of-way.d
The imposition of this condition is clearly within, the scope of the
Secretary's authority under the 1911 act, in my opinion. It is in the
public interest that the public lands shall not be burdened with easemehts which can no longer be used effectively.

* For the reasons indicated above, it appears that no error was committed by the Associate Director of the Bureau of Land Management.
2 Solicitor's memorandeiumof June 15, 1949, "Rights-of-way for power lines across public
land."
2California
EleTctricPower Co., 58 I. D. 607 (1944), modified on rehearig, 55 I. D. 621.
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Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),- the
decision of the Associate Director of the Bureau of Land Management is affirmed.
MASTIN G. WVHITE,

Solicitor.
FRANK

C. CHURCHILL

Decided October 5, 1950

A-25946

Homestead Entry-Noncontiguity

of Lands.

When an Alaska homestead entry is allowed prior to August 10, 1949, in
justifiable ignorance of the fact that it is bisected by a. highway right-of-way
reservation, the entrymnan,when he submits final proof, should not be required
to select one of the two portions of land into which the tract is divided, and
relinquish the other, but should be issued a patent to the entire tract, exclusive only of the land covered by the highway reservation.
-

.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Frank C. Churchill has appealed to the head of the Department
from a decision of the Assistant Director of the Bureau of Land
Management requiring him to select one portion of the land included
within his homestead entry for which to receive a patent.
' Mr. Churchill made homestead application (43 U. S. C., 1946 ed.,
sec. 161) for the SWI/A sec. 29, T. 20 N., R. 6 E., S. M., Alaska, on

June 20, 1949. He submitted final proof on February 27, 1950. This
was deemed to be satisfactory

except the field report disclosed that

the land concerned was crossed by the Glenn Highway, the right-ofway of which-100 feet on each side of the center line of the highwaywas withdrawn

by Executive

Order No. 9145 of April 23, 1942 (7

F. R. 3067).' This withdrawal was not indicated on the tract books
when the entry was allowed. Final certificate was issued by the
acting manager of the district land office with the right-of-way excepted from the grant of land. It was decided, when the final certificate was sent to the Bureau of Land Management, that the land on
either side of the highway was noncontiguous, and, consequently, that
Mr. Churchill's offer of final proof could be accepted only as to one
portion of the land on either side of the highway, but not for both.
The homestead law under which Mr. Churchill's entry was made
provides that land entered under it is "to be-located in a body in conformity to the legal subdivisions of the public lands. * * * 43
U. S. C., 1946 ed., sec. 161,-see Hugh Miller, 5 L.D. 683. The Depart- This withdrawal was revoked by Public Land Order No. 601 of August 10, 1949 (14
:F. R.: 5Q48), which withdrew from, all forms of. appropriation, under the public-land laws
the public ands lying within 150 feet on each side of the center line of the Glenn Highway.
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ment has in the past decided, however, that when a homestead entry
is made in good faith of a tract of land which is later discovered to be
divided into two parts by a strip of land which is unavailable for
homestead entry, it is not required that a patent be denied to the
entryman because of noncontiguity. Lannon v. inkston, 9 L. D.
143; Akin v. Brown, 15 L. D. 119; B. F. Bynm et al., 23 L. D. 389;
De Sivias v. Pereira, 29 L. D. 721. It has also been decided that a

power line right-of-way which bisected a tract of land applied for
under the homestead law did not render the two portions into which
the tract was divided noncontiguous. George F. WunAch, 43 L. D.
551. In that case it was said:
* * * considering the purpose and effect of said withdrawal and the expressed willingness of the applicant to make entry and take patent exclusive of
the strip reserved by Executive Order, the Department believes that the proper
solution of the difficulty rests in the allowance of the entry and the issuance of
'patent thereon, exclusive of the 180-foot strip reserved and withdrawn for the
transmission line..

In the light of these cases, it cannot reasonably be said that the
Department is required in the circumstances of this case to issue a
patent for only one portion of the entry bordering the highway. Mr.
Churchill's entry was allowed, and he entered the land and made
improvements on it, in ignorance of the highway reservation and the
effect that it might have, on his entry. To some extent, responsibility for his ignorance is attributable to the Bureau of Land Management. It is true that regulations adopted March 28, 1950, formulate a policy of restricting entries to one side of the GlennHighway.
But, apart from other onsiderations, the regulations expressly apply
to "a right or claim to public land in the territory * * * initiated
on or after August 10,1949 * * *" 43 CFR 74.28; 15 F. R. 1874.
The entry in this case was allowed on June 20, 1949.
A patent to the entire tract of land entered by Mr. Churchill, excluding only the land covered by the highway reservation, should be
issued to him.
Therefore, in pursuance of the authority delegated to me by the
Secretary

of the Interior

(sec. 23, Order No. 2509; 14 F. R. 307),

the decision of the Assistant Director of the Bureau of Land Management isreversed.
W. H. FLANE EY,

Acting Solicitor.
REORGANIZATION
Delegation of Authority-Availability

PLAN NO. 3 OF 1950
of Official Records.

Section 1 (a) of Reorganization Plan No. 3 of 1950 transferred to the Secretary of the Interior on May 24,1950, all the functions which were, as of that
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date, vested in other officers of the Interior Department or in departmental
employees or agencies.
Functions vested in subordinate officers of the Department or in departmental
employees or agencies by legislation enacted after May 24, 1950, are not
affected by section 1 (a) of Reorganization Plan No. 3 of 1950.
Subordinate officers of the Department having custody of official records are
authorized by the act of August 3, 1950 (64 Stat. 402), to furnish copies of
such records to persons outside the Department, and to authenticate such
copies when appropriate, and this authority is not affected by section 1 (a)
of Reorganization Plan No. 3 of 1950.Subordinate officers of the Department having custody of official records are
subject, in the exercise of the authority vested in them by the act of August
3, 1950, to the supervision of the Secretary of the Interior and to the pertinent regulations issued by the Secretary.
1i -36060

DECEMBER

6, 1950.

To THE SECRETARY.
I do not believe that it is necessary, or that it would be advisable, for
You to issue the proposed ord'er:e'ntitld 'fDelegation of authority to
authenticate copies of records of Bureau of Mines," which the Director of the Bureau of Mines submitted to you with his memorandum
-ofNovember22.
The proposed order was prepared on the basis of an assumption
that, as a result of subsection (a) of section 1 of Reorganization Plan
No. 3 of 1950 (15 F. R. 3174), all authority to authenticate copies of
officialrecords of the Department is concentrated in the Secretary of
the Interior, and that a delegation of such authority must be obtained
from the Secretary before a subordinate officerof the Department can
properly execute an authentication.
It was provided in subsection (a) of section 1 of Reorganization
Plan No. 3 of 1950 that* * * there are hereby transferred to the Secretary of the Interior all
functions of all other officers of the Department of the Interior and all functions of all agencies and employees of such Department. [Italics supplied.]

The italicized words in subsection (a) plainly implied 'that the
transfer of. functions to the Secretary of the Interior from other
officers of the Department and from departmental employees and
agencies was to be accomplished on the effective date of Reorganization Plan No. 3 of 1950. Therefore, all the functions which were
vested in departmental officers other than the Secretary of the Interior and in departmental employees and agencies as of the effective
date of Reorganization Plan No. 3 of 1950-which was May 24,1950wereatomatically transferred on that date to the Secretary of the

Interior.
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Conversely, any functions which may have been vested in subordinate officers or employees of the Department, or in departmental
agencies, by legislation enacted subsequent to May 24, 1950, are not
affected by subsection (a) of section 1 of Reorganization Plan No. 3
of 1950.

It is provided in the act of August 3,1950 (64 Stat. 402),' thatThe Secretary of the Interior, or any of the officers of that Department may,
when not prejudicial to the interbsts of the Government, furnish authenticated
or unauthenticated copies of any offieial books, records, papers, documents, maps,
plats, or diagrams withinis custodyv * . '. [Italics supplied.]

As indicated above, the authority conferred by this statute on subordinate officersof the Department is not affected by subsection (a) of
section 1 of Reorganization Plan No. 3 of 1950, because the act of
August 3, 1950,was enacted after the effective date of the Reorganization Plan. Therefore, any officerof this Department having custody,
of officialrecords is authorized by the act of August 3, 1950, to furnish, under the limitations prescribed in that statute, authenticated or
unauthenticated copies of such records to persons outside the Depart7
ment. The authority to-furnish authenticated copies necessarily carries with it, in my opinion, the related power to execute appropriate
authentications. It is not necessary for such an officerto obtain from
the Secretary of the Interior, or from any other official, a delegation
of authority with respect to the furnishing or authentication of copies
of officialrecords in his custody.
Of course, all the subordinate officersof this Department are subject
to the general supervision of the Secretary of the Interior in the
performance of their functions (5 U. S. C., 1946ed., see. 22). Hence,
any subordinate officer of the Department having custody of official
records is not only subject to. the limitations prescribed in the act of
August 3, 1950,with respect to the furnishing of copies of such records
to persons outside the Department, but he is also subject to such departmental regulations respecting this matter as may be issued by the C
Secretary of the Interior from time to time. The Secretary's current
regulations covering this field are found in 43 CFR, Part .2 These
regulations are applicable to, and seem to provide adequate guidance.
for, subordinate officersof the Department in the exercise of the functions vested in them by the act of August 3, 1950.

:: . ::

MAsTiN G. WHITE
f
~~~Solicit
or

.This statute revised and reenacted the provisions of law codified in 5 U. S. C., 1946
ed., Spp. III, sec. 488.
2One of the sections, 43 CFR 2.4, was amended on August 30, 1950 (15 . R. 5956),
and three of the sections, 43 CFR 2.2, 2.6, and 2.20, were amended on November 24, 1950
(15 F. R. 8186).
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DAMAGE DONE BY WATER ESCAPING FROM AGENCY VALLEY
RESERVOIR, VALE PROJECT, OREGON

Irrigation Claims-Activities
Limitations.

of the Bureau of Reclamation-Period

of

Claims for property damage caused by the flooding of downstream lands when
spillway gates at a Bureau of Reclamation dam gave way may properly be
regarded as "arising out of activities of the Bureau of Reclamation."
-The authority in the Interior Department Appropriation Act, 1951, for the use:
of Bureau! of Reclamation funds to pay claims for property damage "arising
out of activities of the Bureau of Reclamation" does not extend to claims
based upon tortious acts or omissions by Bureau of Reclamation personnel.
Irrigation claims which arose on May 7, 1942, may be paid out of funds appropriated to the Bureau of Reclamation in the Interior Department Appropriation Act, 1951.
The payment of irrigation claims under the Interior Department Appropriation Act, 1951, is discretionary with the Secretary of the Interior; and no
claimant has a legal right to demand compensation for property damage
arising out of nontrtious activities of the Bureau of Reclamation.
M-36064

:

DECEMBER .26, 1950.

To MR. HOWARD R. STINSON REGIONAL COUNSEL, REGION 1, BUiREAU OF
RECLAMATION.

This- responds to your request of December 13 for advice on the
question whether payments may properly be made under the Interior
Department Appropriation Act, 1Q51(64 Stat. 595, 679), upon claims
for compensation because of property damage which occurred under
circumstances summarized by you in the following language:
On May 7, 1942, two spillway gates at the Agency Valley Dam on the Vale
reclamation project gave way at a time when excess inflow into .the Agency
Valley Reservoir was being permitted to flow over the top of the gates, rather
than underneath as is the recognized operating practice.
The spillway of the Agency Valley Dam is a rectangular concrete opening at
one side of the dam with a lower elevation than the dam itself. Three steel
radial gates are mounted there to control releases of water from the reservoir.
Each gate is a curved sheet of steel, placed upright in the spillway area with
the convex side opposed to the stored water in the reservoir. The gates are
held in place by means of steel anchor bolts set in the concrete abutment of the'
spillway crest. ' Thus one bolt holds each of the outer sides of the outer gates;
and a single bolt holds in place the right side of the left gate and the left side'
of the center gate and another single bolt holds in place the right side of the,
center gate and the left side of the right gate. Please refer to the attached
sketch of the spillway gates.. Under: normal procedures, the gates are raised
vertically to permit water being released from the reservoir to flow under
them. There seems to be evidence that in some instances, however, flood water'
was allowed to flow over the top of the gates because of a desire to avoid the
possibility of having the reservoir only partially full after release of flood water.
This was being done on May 7,1942.
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The failure of the gates seems attributable to the breaking of an anchor bolt
made of steel alloy which was, common to two of the gates. A close examination

of the pieces of this bolt later, in the Bureau's testing laboratory at Denver,
showed a flaw or crack with some crystallization of the metal. The failure of
the gates increased the release of water which caused the breaking of a canal
and the flooding of privately owned land with consequent damage to crops.

The portion of the Interior Department Appropriation Act, 1951,
that is pertinent to your inquiry provides that sums appropriated in
that act to the Bureau of Reclamation "shall be available for * * *
payment of claims for damage to or loss of property * * * arising out of activities of the Bureau of Reclamation * *
Upon applying this statutory provision to the factual situation outlined in the quotation set out above, it seems obvious that the flooding
of the privately owned downstream lands when the spillway gates
at the Agency Valley Dam gave way was clearly and directly attrib-utable to the maintenance and operation by the Bureau of Reclamation
of the Agency Valley Dam and Reservoir. The relationship between
cause and effect in this situation is plain and cannot be avoided.
Hence, I concludethat thetclaims for, property damage in this case can
properly be characterized as "arising out of activities of the Bureau
of Reclamation."
The conclusion stated in the preceding paragraph does not, however,
dispose of the legal question presented by you. The broad language
used in the pertinent provision of the appropriation act cannot properly be construed as authorizing the payment of all claims for property
damage "arising out of activities of the Bureau of Reclamation."
Since the Federal Tort Claims Act provides the exclusive means for
the administrative settlement of claims submitted by members of the
public against the Government for property damage "caused by the
negligent or wrongful act or omission of any employee of the Government while acting within the scope of his officeor employment under
circumstances where the United States- if a private person, woul& 'be
liable to the claimant in accordance with the law of the place where
the act or omission occurred"

(28 U. S. C., 1946 ed., Supp. III, sec.

2672), the provision of the Interior Department Appropriation Act,
1951, with which we are concerned here must be construed as.being
inapplicable to claims based upon property damage caused by a negligent or wrongful act or omission upon the part of personnel of the
Bureau of Reclamation..
It is necessary, therefore, to consider whether the present record
'shows that personnel of the Bureau of Reclamation was negligent (1)
in failing to detect the defective condition of the anchor bolt and to
replace it before May 7, 1942, or (2) in permitting water to flow over
the spillway'gates.
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As to the first point, I note that the Chief Engineer, in his memorandum of September 30, 1942, to the Commissionerof Reclamation,
expresses the following conclusion:
* * * the fact that the defect in the bolt was such that it probably would
not be evident, even on close inspection, would tend to negative the existence of
negligence on the part of the Government in operating the gate.

This conclusion appears to be a reasonable one, and I am inclined to
agree with it.
With regard to the second point, the record submitted to me is not
adequate to permit, an unequivocal determination to be made on the
question whether the action of Bureau of Reclamation personnel in
permitting water to flow over the spillway gates constituted negligence. Additional information of a technical nature on this point is
needed.

For the purpose of discussion, however, it will be assumed

that the action of the Bureau of Reclamation personnel in permitting
water to flow over the spillway gates was not inconsistent with the
duty of due care that such personnel owed to downstream landowners
respecting the inundation of their lands ad, accordingly, that the
present claims are not in the category of tort claims.
There remains, then, the question whether claims based upon property damage that occurred as long ago as May 7, 1942, may properly
be paid from funds appropriated to the Bureau of Reclamation in
the Interior Department Appropriation Act, 1951.
I believe that the question stated in the preceding paragraph should
be answered in the affirmative. In this connection, it will be noted
that the Congress has not limited the authority under the statutory
provision involved here to the payment of claims based upon property damage occurring in the fiscal year 1951. Since Congress has
not prescribed any period of limitations respecting the exercise of
this authority, I believe that the matter of fixing a limitation as to
time is discretionary with the- Secretary of the Interior (or' his
designee). With regard to this phase of the problem, I do not perceive any policy consideration which would make it advisable, in
administering the provision of the Interior Department Appropriation Act, 1951, discussed above, to reject claims for property damage
arising out of activities of the Bureau of Reclamation as long ago
as May 7, 1942.

For the reasons stated above, and on the basis of an assumption
that Bureau of Reclamation personnel acted with reasonable prudence
in allowing water to flow over the spillway gates, I conclude that
the claims mentioned in your memorandum may properly be paid
under the provision of the Interior Department Appropriation Act,
1951, which makes Bureau of Reclamationi funds available for the
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*
* aris"payment of claims for damage to or loss of property
'ing out of activities of the Bureau of Reclamation."
Perhaps it should be mentioned that the payment of claims under
this statutory provision is discretionary with, and not mandatory
'upon, the Secretary of the Interior. No claimant has a legal. right to
demand compensation for property damage arising out of nontortious
activities of the'Bureau of Reclamation. Congress has merely granted
'a permissive power to pay such claims if it seems desirable to do so as
a matter of policy. Consequently, an important consideration in
this case is the view of the administrative officials of the Bureau of
'Reclamation as to whether, when the various policy considerations
are weighed, they believe that the United States should or should
not assume the risk of property damage arising out of nontortious
'activities of the Bureau of Reclamation-under circumstances simailar
to those outlined in your memorandum.
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~~~~~~~~Solicitor.

WILLIAM R. BREWER
CASWELL SILVER

A-25939

Decided January 25, 1951

Rules of Practice-Reinstatement

of Applications-Registered

Mail.

The provisions of the Department's Rules of Practice relating to- notices of
appeal in contest cases do not apply to appeals in other types of proceedings.
In considering an:appeal in a noncontest case, the Director of the Bureau. of.
Land Management may obtain and consider evidence which was not before
;
the subordinate bureau official from whose decision the appeal was taken,
* and may decide the appeal on the basis of such evidence.
In order to charge an addressee of undelivered registered. mail with con: structive notice of such mail, it is necessary that such mail must have been
held in the post office at the destination for the full period of time directed
by the sender, excluding the day on which the communication was received
in the post office and the day on which the post officereturned it to the sender.
'

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

William

R. Brewer has appealed to the head of the Department

from a decision of the Associate Director of the Bureau of Land
Management which reinstated the application (Buffalo 039900) of
Caswell Silver for an oil and gas lease on certain land in Wyoming.
Mr. Silver 'made application 'for a noncompetitive oil and gas lease
'(30 U. S. C., 1946 ed., sec. 226) on September 11, 1946. Two years
later, on. September17, 1948,lease forms-were sent to Mr. Silver'for
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,execution. The forms were sent by registered mail to the Albuquerque,
>NewMexico,-address which Mr. Silver had given in his application,
but the forms were returned by the post office,undelivered, with a
'notation indicating that delivery had been attempted, but that no one
of that name lived at that address. Mr. Silver's application was
finally rejected on November 3, 1948.
On November 8, 1948,Mr. Brewer made application for a noncom:petitive oil and gas lease on the same land.
On December 6, 1948, Mr. Silver formally protested the cancellation of his application and requested that it be reinstated. He stated
that the address given in his application was his mother's address;
that she had moved from it, but the regular postman had been given
la forwarding address and had consistently forwarded the mail sent
to that address; and that the reason why the lease forms had not been
forwarded was that the regular postman was on vacation when they
-were received in Albuquerque and the substitute postman did not
iknow about the forwarding address.
Mr. Silver's request for reinstatement was denied by' the Regional
'Chief of Adjudication in a decision dated February 2, 1949. Mr.
Silver appealed from this decision, and it was reversed by the Associate Director of the Bureau of Land Management.
The decision of the Associate Director was based on the fact that
the lease forms arrived in the Albuquerque post office at 3: 15 a. m.
,on September 20, 1948, and were returned by that post officeto the
land office at 12: 50 p. in. on October 20, 1948. It was held that this

did not constitute sufficient legal service to justify rejecting Mr.
Silver's application, as the lease forms had been held in the post office
for only 29 days, excluding the day on which the forms were received
in the post officeand the day on which they were returned to the land
~office.

Mr. Brewer's appeal from the Associate Director's decision is based
on several points. First, he contends that Mr. Silver's appeal from
the decision of the Regional Chief of Adjudication did not comply
with the provisions of the Rules of Practice relating to notices of
appeal (43 CFR 221.47-221.50), and, consequently, that the appeal
should have been dismissed. He also contends that the Associate Director erred in considering evidence which was not presented below
(the times of arrival and departure of the lease forms in Albuquerque,
which information was obtained by writing a letter to the postmaster
there), and in deciding the appeal on a ground (the sufficiencyof the
notice) which was not raised by the decision appealed from or by
the briefs on Mr. Silver's appeal to the Director.
.These contentions seem to be based primarily on a misapprehension
as to the nature of this proceeding. This is not a "contest" (43 CFR
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221.1) initiated by Mr. Brewer to prevent Mr. Silver from obtaining
an oil and gas lease, or a contest by the Government to force Mr. Silver
to vacate his claim (43 CFR, Part 222). This is simply a proceeding
to consider Mr. Silver's petition asking the Department to revise its
action rejecting his application. Mr. Brewer was permitted to appear
in the proceeding and to file briefs because his interests would be
affected by the administrative action, but his appearance did not
render the proceeding a contest.
The difference is recognized in the Rules of Practice. Appeals:
from actions of the manager in rejecting applications to enter land,,
.and the like, are regulated by different rules (43 CFR 221.63, 221.64)
from those regulating appeals in "contests" (43 CFR 221.47-221.t52)..
Consequently, it was not necessary that Mr. Silver's notice of appeal
comply with the requirements for notices of appeal from decisions in
"contests." Furthermore, since this is not a contest, it was proper for
the Associate Director to obtain and to consider all the available
evidence bearing on the issues, in order to determine whether the
action of his subordinate was correct. The primary purpose of such
proceedings is to ensure that the law is properly administered, and
not to adjust the rights of adverse parties. Consequently, the Director can, and should, examine all aspects of the situation which he
believes to be pertinent, irrespective of whether they were previously
considered by the subordinate official.
Mr. Brewer next contends that the statute does not require that the
offer of a lease be held in the post office for 30 full days in order to
constitute notice, and that, even if it should be decided that the lease
forms must be so held for 30 days, there is no requirement that the
days of receipt and return must be excluded in the computation of
this period.
The Associate Director's decision was apparently based- upon the
fact that the envelope in which the lease forms were mailed carried a
direction to the postmaster. that, the letter should be returned to the
land office"If not delivered within 30 days."- The Associate Director
construed this as meaning that the letter should be held in the post
officefor a full 30 days, excluding the day on which it was received in
the post office and the day on which it was to be returned. He ruled
-that since the letter in this case was returned before it had been held
in the post officefor a full 30 days, as so computed, the addressee should
not be charged with having received constructive notice of the letter.
The Associate Director's ruling appears to be- reasonable. The
purpose of directing the postmaster to hold registered mail for 30 davs
is obviously to give the addressee that minimum period of time in
which to call for it. Because the times of arrival and departure of
mail at any given post office may fall at any point within a 24-hour
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period, it seems only proper that the day on which registered mail
arrives in the post office and the day on which it is returned to the
land officeshoulde excluded in the computationi of the 30-day period.
It is true, as Mr.'Brewer contends, that there is no statute or departmental regulation which requires that the method of computation
adopted by the Associate Director be followed.

See 43 CFR 220.12;

e/. 43 OFR 220.14. On the other hand, there is no statute or departmental regulation which bars the adoption of this method of computation. It was early stated in McGraw v. Lott, 44 L. D. 367 (1915),
that where a notice sent by registered mail carries a direction to the
postmaster to hold it for 30 days unless sooner delivered, then, in
order to charge the addressee with constructive notice of the letter,
"the letter must have remained in the post office,subject to his call,.
during the--entire period it was required to be so held; and must be
returned to the local officeas uncalled-for at the end of that period, as
evidence of that fact." (44 L. D. at p. 371.) Although the McGrawi
case did not consider the precise method of computing the time that
registered mlail must be held in the post office, it clearly expressed
the Department's view that such requirements should be generously
construed in order to give the addressee the full amount of time stated
in which to call for his mail.
I conclude that no error was made by the Associate Director.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior

(sec. 23, Order No. 2509; 14 F. R. 307),

the decision of the Associate Director of the Bureau of Land Management is affirmed.
;
MASTIN G. WHITE,

Solicitor.
JOHN ROBERT CLAUS
RICHARD H. YODER

A-25937

Decided January 29, 1951

Commuted Homestead Entry-Second
An application
the applicant
control.
The cultivation
those for an
one-sixteenth
the entry in

Homestead Entry-Cultivation.

to make a second homestead entry can be allowed only where
lost his prior homestead entry because of matters beyond his
requirements for a commuted homestead entry are the same as
ordinary homestead entry, i. e., the entryman must cultivate
of his entry in the second year of the entry and one-eighth of
the third year of the entry and until the submission of final

commnutation jjroof.

.

;

+i

:-

E

If the holder of a second homestead entry shows that he lost a prior coamuted entry solelyibecause, in reliance upon aibiguous-departmentaI regula-
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tions, he cultivated only one-sixteenth (instead of one-eighth) of his former
entry in the third year of the entry, he may be deemed to have lost his former
entry because of matters beyond his control and, therefore, to be entitled to
make a second.entry.
An application for a homestead entry should be rejected where the land applied
for is included in an entry of record.
APPEALS FROM THE BUREAU OF LAND MANAGEIVIENT

On May 12, 1945,'an application by John Robert Claus to make a
homestead entry on lot 11, sec. 11, T. 1 S., R. 1 E., F. M., Alaska, was
allowed. On October 22, 1947, Mr. Claus submitted a commutation

final proof on his entry (see 43 CF R 65.19).
Mr. Claus asserted in his commutation proof that he had resided on
the land for more than month in 1945,more than 7 months in 1946,
and almost 7 months in 1947 (up to the date of the final proof), making
a total residence of more than 15 months. Only 14 months' residence
is required for a commuted entry (43 CFR 65.19).
With respect to cultivation, Mr. Claus stated that he had cleared
2 acres of trees and brush in 1945, that he had cleared 6 acres and
planted 2 acres in 1946,and that he had cleared 7 acres and planted 41/2
acres in 1947. The 2 acres alleged to have been planted in 1946, the
second year of the entry, constituted almost one-sixteenth of the 36.93
acres in the entry; the 4/2 acres alleged to have been planted in 1947,
the third year of the entry, constituted one-eighth of the acreage of
the entry.
-On March 10, 1949, the Regional Administrator of the Bureau of
Land Management rejected the final proof' for insufficiencyof cultivation and residence, but the rejection was without prejudice to the submission by Mr. Claus of satisfactory commutation or ordinary final
homestead proof within the statutory life of the entry, which would
expire on May 12, 1950. The decision was based upon a field examina-

tion of the entry which was made on December 17, 1948. The field
examiner reported that only 2.004 acres of the entry had ever been
cultivated; that a one-room habitable house, without sanitary facilities or a water supply,, had been constructed on the entry; that Mr.
Claus owned two modern homes and a department store in Fairbanks,
Alaska ; and that utility company records, which separated charges
made for electric cooking stoves' and charges made for other electric
appliances and equipment, showed that, during the months of Mr.
Claus' alleged residence on the entry, he was billed at his Fairbanks
hiomefor the average amount of electricity used by a normal family in
preparing meals.,.
Following the Regional Administrator's decision, the case was discussed by Mr. Claus and the manager of the Fairbanks land officeand
by the latter and the Regional Administrator. As a result, the Regional 'Administrator notified the manager on March 23) 1949, that if
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Mr. Claus should relinquish his entry, he could be allowed to make a
second entry, in the absence of any objection of record, without further-approval from the Regional Administrator. Acting upon this
advice, Mr. Claus filed a relinquishment

of his entry on May 10, 1949,

and an application to-make a second entrv on the same day. Mr. Claus'
stated in his second-entry'application that he had relinquished his
6riginal entry because his commutation proof had been rejected because of a "technicality" as to his period of residence on the entry.
Mr. Claus' application w allowed on May i, 1949.
On May 12, 1949,Richard H. Yoder applied to make a homestead
entry on thesa'm land. His application was rejected by the manager
for the reason that Mr. Claus'0application had been allowed on the
previous day.
Mr. Yoder appealed to the Director of the Bureau of Land Man-'
agement from the manager's decision, asserting that Mr. Claus had
made false and fraudulent statements in his commutation proof with
respect to his cultivation and residence under his original entry and
that he should not be allowed to make a second entry.
On June 12, 1950, the Director of the Bureau of Land Management
canceled Mr. Claus' second entry for the reason that there was nothing
in 'the record to show that he had lost his original entry because of
matters beyond his' control. The Director stated, however, that
because the decision rejecting Mr. Claus' commutation proof had been
based-upon a field examiner's report, which does not afford a proper
basis for canceling an entry, Mr. Claus should be given an opportunity
to apply for the reinstatement of his original entry, with the understanding that, upon the reinstatement, adverse proceedings would be
directed against the original entry for failure of Mr. Claus to meet
the. residence and cultivation requirements. The Director also denied
Mr. Yoder's appeal.
Mr. Claus and Mr.. Yoder have each appealed to the head of the
Department from the Director's' decision.
The act of September 5, 1914 (43 U. S. C., 1946 ed., sec. 182), pro-

vides that any person who makes an entry under the homestead law
and who, "through no fault of his own," may lose, forfeit, or abandon
the entry shall be entitled to the benefitsof the homestead law as though
the former entry had not been made, "Provided, That such applicant
shall show to the satisfaction of the Secretary of the Interior that the
prior entry or entries were made in good faith, were lost, forfeited, or
abandoned because of matters beyond his control, and that he has not
speculated in his right nor committed a fraud or attempted fraud in
connection with such prior entry or entries."
'Except for a question involving the cultivation requirements of a
commuted entry, there is nothing in the record to indicate that Mr.

460

DECISIONS OF THE DEPARTMENT OF THE INTERIOR [60 . D.

Claus lost his original entry "because of.matters beyond his control."
In his appeal, he contends vigorously with respect to the question of
residence that he did comply with the residence requirement. In support of this-6ontention,he has submitted sixilettersin which th6,writers,
say that he did notlive in his Fairbanks house except in the winters of
1945, 1946, and 1947, and that he did live on his entry. There is,
therefore, a direct conflict of evidence on the issue of residence. If in
fact Mr. Claus did not meet the residence requirements, his original
entry was invalid for that reason alone and he would be in no position.
to say that he had lost his entry because of matters beyond his control.
With respect to the issue of cultivation, Mr. Claus apparently concedes, on his present appeal, that, contrary to the statement made in
his final proof, he never cultivated more than 2/2 acres at any time.
However, he states that the commutation. law requires that only onesixteenth of the entry be cultivated.
The Department's regulations on the commutation of entries in
Alaska and the continental United States state that only one-sixteenth
of the entry must be cultivated (43 CFR 65.19, 166.27). This statement was apparently made in the regulations because it was expected
that final proof of a commuted entry would be submitted at the end
of the 14 months' residence required on the entry or, in any event, not
later than the end of the second year of the entry. Within that time,
only .one-sixteenth of the entry would have to be cultivated, and that
requirement 'would relate to the second-entrynyear. Bit where the
commutation proof is not submitted until after a substantial portion of
the third entry year has elapsed, it seems clear that the statutory requirement of cultivation of one-eighth of the entry in the third year,
which is applicable to regular entries (43 U. S. C., 1946 ed., sec. 164),.
would also apply to a commuted entry. There is nothing in the statutory provisions on the commutation of entries with respect to. the
extent of the cultivation required (43 U.. S. C., 1946' ed., secs. 164, 173),

so it seemsclear that the general cultivation requirements of the statute
are applicable.
However, notwithstanding the statutory requirement mentioned
above respecting cultivation in the third-entry year, the Department's
regulations on' the commutation of entries appear to state generally
that only one-sixteenth of a conunuted entry need be cultivated. (See,
in this connection, Claude E. Haistead,A-25723 (November 29, 1949),
where the final commutation proof was-filedin the middle of the thirdentry year, and it was implied that only one-sixteenth of the entry need
be.cultivated.) It would appear, therefore, that, if Mr.. Claus' original
enitry complied in all respects with the requirements of the law for the
commutation of homesteads, except that only one-sixteenth (instead
of one-eighth) of the entry had been cultivated in the third year, and
that if Mr. Claus relieupon a literal reading of the regulations for his
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failure to cultivate more than one-sixteenth of his entry in the third
year, it could properly be said that he had lost his original entry
becauseof mattersbeyond his control.
The situation comesdown to this:
1. If in fact Mr. Claus failed to meet the 'residence requirements of
his original entry, it could not be said that he had lost that' entry
because of matters beyond his control.: Consequently, his second entry
would have to be canceled for that reason. It would be imaterial
whether the cultivation requirements had been met.;
2. If in fact Mr. Claus met the residence requirements and also met
the cultivation requirements except for the fact that he cultivated only
one-sixteenth (instead of one-eighth) of his entry in the third 'year,
and if his failure to meet the cltivation requirement in that respect
'was caused by his reliance upon the Department's regulations, it could
be held that his original entry had been lost because of matters beyond
his control, and his second entry could be allowed to stand.
In order to determine the validity of Mr. Claus' second entry, it is
necessary to ascertain the facts with respect to his compliance with
the residence and the cultivation requirements of his original entry.
The case will, accordingly, be remanded for that purpose.
After the allowance of his second entry, Mr. Claus constructed a
large modern house on his entry at an 'asserted cost of $7,000. If it
should be decided that Mr. Claus' second entry must be canceled,
such cancellation should'be without prejudice to the submission by
Mr. Claus of an application for 5 acres of the land covered by- his
entry as a homestead under the act of May 26, 1934 (48 U. S. C.,

1946 ed., sec. 461), or to apply for a lease on 5 acres of the land under
the Small-Tract

-

Act of June 1, 1938, as-amended (43 U. S. C., 1946 ed.,

sec. 682a), and thus protect his investment. Of curse, if Mr. Claus
wishes, he may acquiesce in the cancellation of his second homestead
application and apply immediately under one of the acts mentioned
in the preceding entence. Such action o his part would obviate
any necessity for making a further investigation of his original entry
in order to determine the validity of his second entry.
We turn now to the rejection of Mr. Yoder's application. It is a
well-settled rule in the Department that land which is segregated
from the public domain by an entry of record is not subject to any
other form of appropriation until its restoration to the public domain
is- noted on the records of the land'office. California and Oreon
Land Co. V. Hulen and Hunnicutt,

46 L. D. 55 (1917);

iramnM.

Hamizlton, 38 L. D. 597 (1910); Young v. Peck, 32 L.
-102 (1903).
Mr. Yoder contends, however, that Mr. Claus' second-entry application contained false and fraudulent statements as to his residence and.
cultivation under his original entry, and that Mr. Claus' second appli948955-54
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cation was, therefore, null and void ab initio. The alleged falsity of
any statements made by Mr. Claus has not been established by any
compete'nt'evidence. Moreover, even if it should be determined that
Mr. Claus' second entry must be canceled, the Department's rule that
no application for the land may be received until the cancellation is
noted n the land officerecords would still be applicable.
-XAs Mr.'Claus' second homestead application had been allowed and
was in effect at the time' when Mr. Yoder filed his application,
Mr. Yoder's'application was properly'rejected.
Therefore, pursuant to' the authority delegated to the Solicitor by
the Secretary of the Interior (sec.'23, Order No. 2509; 14 F. R. 307),
the Director's. decision is affirmedinsofar as it provides for the cancel'
latiotn of Mr. Yoder's. ;pplication and the case is otherwise remanded
determination
the facts
to the Bureau of Land Management for a cultivation
e ofhfct
concerning Mr. Claus' residence and cultivation under his original
entry and, upon the basis of such facts, for a determination of the
validity of Mr. 'Cla' second entry, in accordance With the discussion
in this decision.
- i,
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MASTING. WHITE,

Solicitor.
L. N. HAGOOIJ

A-25912

Decided February 7, 1951.

Oil and Gas Lease-Authority

to Cancel.

When the land sought in an application for a noncompetitive oil and gas lease
is included, in a lease based upon a prior application, the application frst
mentioned should be rejectedand not merely suspended.
The inclusion in another. lease of land' soughtin an application for a noncompetitive oil and gas lease, does not nullify' such application, but merely
lays a predicate for its rejection.
Where the land sought in an application for a noncompetitive oil and gas lease
is included in a lease based on a prior application, and such lease is subsequently relinquished, and a lease is thereupon issued in response to the
application first mentioned, the' circumstance that this application should
have been rejected during ,the interiin does not make the lease void or
voidable.
APPEAL FROM THE BUREAU OF LAND MANAGEXENT

L. N. 'agood has appealed to the head of the Department from' a
decision dated January 18, 1950, by the Associate Director of the
Bureau of Land Management which affirmed the cancellation of his
noncompetitive oil and gas lease (Sacramento 035262) as to lot 11,
sec. 9, T. 10 N., R. 25 W., S. B. M., California.

On May' 8, 1943, Mr. Hlagood applied for an oil and gas lease on
land which included lot 11,'sec. 9. On the same day, 'his application
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was suspended as to lot 11, sec. 9, because that tract was includedin a
prior oil and gas lease application (Sacramento 035234) which hiad
been filed by the Richfield Oil Corporation A lease which included
lot 11, sec. 9, was issued to the Richfield Oil Corporation on April I,
1944. On March 13, 1946, the Richfield Oil Corporation filed a relinquishment of its lease. The lease was canceled and the land was reopened for further leasing on November 5, 1946.
The issuance to Mr. Hagood, on the basis of the suspended applicaincluded lot 11
tion
by
. of .a lease
06n.~
.1, that 8, 14
.d 8, 1943,
Xecwhich.d had been filed on May
sec. 9, was authorized

in a decision, dated October 8, 1947, by-tie

Director of the Bureau 'ofLand Management. Lease fornis were sent
-toMr.Hagood for execution within 30 days and were received by him
on November 17, 1947.

Thereafter, Sam H1owardfiled on January 6, 1948, an application
for an oil and gas lease on, among other land, lot 11, sec. 9. Tpon
being notified that his application was being suspended with respect
to lot 1,.sec. 9, because that tract was included in Mr. Hagood's prior
application, Mr. Howard wrote the acting manager on January 12,
1948,that Mr. Hagood's application should be rejected as to that tract
because of the issuance of the Richfield lease.,
Mr.

agood returned the lease forms, executed, on March 12, 1948,

and the forms were sent by the acting manager to the Director of-the
Bureau of Land Management on the same day. In the transmittal
memorandum, the acting manager stated that Mr. Hagood's application should be rejected as to lot 11, sec. 9, prior to the issuance of
the lease. However, the lease was subsequently issued by the acting
manager as of February .1, 1949, without excluding, lot 11, sec. 9.

On February 24 1949, the manager of the Sacramento land office'
lease as to lot 11, sec. 9, for the reason that
oagood's
canceled Mr.
Mr. Hagood's application should have been' rejected as to that tract;
after it was: leased to the Richfield Oil Corporation. This decision
was affirmed by the Associate Director of the, Bureau of; Land
Management.
The Department has ruled that when an oil and gas lease is issuedg
ar-.
pending applications to lease the same land should be rejected.
A ble liebold, A30,'1950); Ana N(March
garet Scharf, A-25835
25759 (Septemnber'23, 1949). In accordance with this rule, Mr. iagood's application should have been rejected with respect to lot 11,
sec. 9, after the Richfield lease was issued.' However, Mr. Hagood's
applicationwas not in fact rejected with respect .to that tract after
the Richfield lease was issued. Instead, his application was permitted
to remain in a suspended condition, and it subsequently formed tie
basis for the issuance to:Mr. Hagood of a lease on lot 11, sec. 9, after
the relinquishment of the Richfield lease. The Hagood application
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as to lot 11, sec. 9, was thus handled in a manner which contravened
the established departmental practice.
The question presented on this appeal is whether the Department
can cancel Mr. Hagood's lease with respect to lot 11, see. 9, on the
ground that his application should have been rejected When the land
wasjleasedto the Richfield Oil Corporation.
As previously stated, Mr. Haigood's application could have been,
and should have been, rejected as to lot 11, sec. 9, after the inclusion
of this tract in the Richfield lease.: However, there does not appear
to be any provision in the Mineral Leasing Act, as amended (30
U. S. C., 1946ed., sec. 181 et seq.), or in the regulations of the Department issued under that act (43 CFR, Part 192), which requires or
warrants the conclusion that the issuance of a lease covering lot 11,
sec. 9, to the Richfield Oil Corporation ipso facto nullified Mr. Hagood's outstanding application for that land and rendered void or
voidable the subsequent lease issued to Mr. Hagood for lot 11, sec. 9,
following the cancellation of the Richfield lease.
The Department's power to cancel noncompetitive oil and gas leases
after their issuance is limited. One proper basis for the cancellation
of a lease is that the requirements of the statute governing the issuance of such leases have not been satisfied. Russell Hunter Reay v.
Gertrude H. Lackie, 60 I. D. 29 (1947).

A lease may also be canceled

if the lessee fails to comply with the provisions of the statute, the
applicable regulations, or the terms of the lease, and such default continues after notice has been given (43 CFR 192.161). However, none
of these grounds for cancellation seems to be available in the present
case

It appears that the failure to reject Mr. Hagood's application as to
lot 11, sec. 9, following the inclusion of this tract in the Richfield lease
in 1944, and the issuance of the lease on lot 11, sec. 9, to Mr. Hagood
in 1949 on the basis of his suspended application, violated an established administrative practice in the Department, but that the issuance of the lease to Mr. Hagood did not violate any provision of the
Mineral Leasing Act. Moreover, the record does not indicate that
Mr. Hagood has failed to discharge any of his obligations following
the receipt of the lease. Under these circumstances, there. does not
appear to be any sound legal basis for canceling Mr. Hagood's lease
as to lot 11, sec. 9. Cf. Antonia Ziegler, Chal8es Vaclav Ziegler, A24537 (September 18, 1947).

Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), the
decision of the Associate Director of the Bureau of Land Management
is reversed.
MASTIN

G. WHITE,
Solicitor.

STATE

465]-

OF ALABAMA

-i+D

Ate

STATE OF ALABAMA,

A-25955

Decided Febr uary21, 1961

Color of Title Act-State-Citizen.
A State may properly be regarded as a "citizen of the United States" within,
the meaning of that term as used in the Color of Title Act, and may apply

for the benefits of the

act.

APPEAL FROM THE BUREAU- OF LAND MANAGEMENT

The State of Alabama has appealed to the head of the Department
from a decision dated July 20, 1950, by the Assistant Director of the
Bureau of Land Management rejecting the State's application to purchase under the Color of Title Act (43 U. S. C., 146 ed., sec. 1068)
about 30 acres of land described as the NEl/4NE1/ 4, less 10 acres on

the south end thereof, sec. 16, T. 19 N., R. 4 E., S. S. M., Alabama.
The State's application was rejected because of the Assistant Director's conclusion that a State is not "a citizen of the United States"
and, hence, is not eligible to acquire land under the Color of Title Act,
which provides that-

**

Whenever it shall be shown to the satisfaction of. the Secretary of the Interior
that a tract of public land, not exceeding one hundred and sixty acres, has been
held in good faith and in peaceful, adverse possession by a citizen of the United
States his ancestors or grantors, for more than twenty years under claim or
color of title, and that valuable improvements have been placed on such land,
or some part thereof has been reduced to cultivation, the Secretary may, in his
discretion
* *
ccause a patent to issue for such land to any such

citizen

A State is obviously not a citizen of the United States within the
meaning of the definition of citizenship contained in the Constitution
(Amendment XIV, Sec. 1). However, the term "citizen of the United
States" is often used in statutory provisions to include legal entities
other than natural persons who meet the constitutional test of citizenship prescribed in the Fourteenth Amendment to the Constitution.
For example, a private corporation created under the laws of Minnesota was held to come within the scope of the term "citizens of the
United States" as used in a statute (act of March 3, 1891,26 Stat. 851)
conferring jurisdiction upon the Court of Claims to adjudicate claims
for property of "citizens of the United States" taken or destroyed by
Indians under the circumstances specified in the act. United States v.
NorthwesterxnEcepress Co., 164 U. S. 686 (1897).
Also, a private corporation created under the laws of Pennsylvania
was held to come within the scope of the term "citizens of the United
States" as used in a statutory, provision (sec. 5, act of March 3, 1887,
24 Stat. 56, 557).granting certain benefits respecting public lands to
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"citizens of the United States,' or * * * persons who have declared
their intention to become such citizens." Ramsey v. Tacona Land
Co.,

196 U. S. 360 (1905).

This Department, in the administration of the Color of Title Act,
has not restricted the benefits of the act to natural persons upon the
'theory that only such a person'may be regarded as a "citizen of, the
United States" within the meaning of this term as used in the act.
This statute was enacted on December 22, 1928. Ever since April 15,
1929,the regulations promulgated by the Department pursuant to the
Color of Title Act have contained a provision indicating that a corporationis a qualified applicant under the statute. (Par. 9, Circ. No.
1180, 52 L. D. 611, 613; 43-CFR 140.9.)

Moreover, applications

of

corporations under the act have been granted.'.
In the light of the apparently consistent administrative construction of the term "citizen of the United States' in the Color of Title
Act as not being limited to natural persons, but as including corporations, it appears that the term should also be construed as including
a State. There is certainly as much reason for granting the benefits
of the act to a State as there is for granting such benefits to a corporation created by a State.,
It follows that the application of Alabama in this case should not
be denied merely on the ground that Alabama is not a "citizen of the
United States" within the meaning of that term as used in the Color
of Title Act.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F., R. 307).,
the decision of. the Associate Director is reversed, and the case is
remanded to the Bureau of Land Management for appropriate action
consistent with this decision.
. WHIT,
MASN

Solicitor.
APPEAL OF HENDRIE & BOLTHOFF COMPANY

CA-79

.

Decided March9 1951

Contract Appeal-Liquidated Damages-Discrepancy
Price and Amount of Damages Assessed.

Between Contract

A strike which wag in existence at the time. when a bidder on a supply contract

submitted its bid to the Government and which thereafter interfered with
the performance of the contract is not among the "unforeseeable causes," as
used in Standard Form No. 32, which would justify the contracting officer in
extending the time of performance.
i See, for example, Avondale Mills, B. L. M. 011889-K (November 19, 1947) The Ladies
Town Hal Ass'n o] centervi~le,Sacramento 032859-K (May 20, 1940).
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The reasonableness of a provision for liquidated damages in a-contract is to be
judged as of the time of making the contract.
If a provision for liquidated damages in a contract. is a reasonable one, it is
not necessary for a party enforcing the provision to show that any actual
damage was sustained.
-Where a supply contract contains a.provision empowering the contracting
officer, in the event, of. a delay in shipment, to terminate the right of the
contractor to ship the.materialin question and to buy it on the openmarket,
and where the contracting officer.fails to exercise the power of termination
but, instead, permits the contractor to pile up liquidated damages that are
more than three times greater in amount than the total contract price, the
case should be referred to the Comptroller General with a recommendation
that it would be just and equitable to remit that portion of the liquidated
damages which accrued because the contracting officer failed to exercise the
power. of termination within a reasonable time.
ADMINISTRATIVE

DECISION

Hendrie & Bolthoff Company (formerly Hendrie & Bolthofi Manufacturing & Supply Company), Denver, Colorado, filed an appeal
dated March -11, 1950, from a decision of the contracting officer dated
February 14, 1950, dehying, in pskt, the contractor's request for an
extension of time under Qoutract No. 2Ur-15769with the Bureau of
Reclamation. The contracting officer found that only part of the
delay occasioned in the shipping of materials under the contract had
resulted from unforeseeable causes beyond the control and without the
fault or negligence of the contractor, and he decided that the time
for performance should be extended accordingly.
i
The contract, which was entered into on February 20,1946, provided
for the furnishing and delivering of nine items of ventilating and aircooling equipment for installation in the Boulder Power Plant, under
-Schedules Nos. 1 and, 2 of Specifications

No. 1141, Boulder Canyon

Project, "Arizonak-California-Nevada." By article 1 of the contract,
the specifications and the contractor's letters dated January 25, 1946,
-and
February 13, 1946,were made part of the contract.
By agreement between the contractor and- the Government, paragraph 20 of the specifications, "Delays-liquidated damages," was
substituted for article 5, "Delays-Damages," of Standard Form No.
32. Paragraph 20 of the specifications provided, in part: :
Delays-liquidated damages.-The article "Delays-liquidated damages" given
in paragraph 5 of the directions for preparation of contract, on the back of the
-standard
Government: form of contract for supplies (Standard Form No. 32),
-as amended herein, will by this reference be substituted for article- 5 of the
-contract. This article as amended reads as follows:

"ARTICLE -.

Delays-Liquidated Damages.-If the contractor refuses

or fails to make shipment of the materials or supplies within the time specified
in Article 1, or any extension thereof, the actual damage to the Government
-a for the delay' win be inpossihie-to determine, and in lieu-thereof the contractor
.shall pay to the Government, as fed, agreed, and liquidated damages for each
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calendar day of delay in making shipment, the amount as set forth in the specifications or accompanying papers, and the contractor 'and his sureties shall
be liable for the amount thereof :-Provided, howuever, That the Government
reserves the right to terminate the right of the contractor to proceed with
shipment or such part or parts thereof as to which there has- been delay, and
to purchase similar material or supplies in the open' market or secure the
manufacture and delivery thereof by contract or otherwise, charging against
the contractor and his sureties any excess cost occasioned the Government
thereby, together with liquidated damages accruing until such time as the
dovernment may reasonably procure similar material or supplies elsewhere:

Provided further, That the contractor shall not be charged with liquidated
damages or any excess cost when the delay in shipment is due to unforeseeable
causes beyond the control and without the fault or negligence of the contractor,
including,but not restricted to, * * * strikes, freight embargoes '5 * *5"
The amount of liquidated damages to be charged for failure to ship the.materials, or any part thereof, under any item of either schedule, within the period
specified will be five dollars ($5) for each such item for each calendar day
of delay.

Paragraph 19of the specifications provided, in part:
of delivery is important and complete shipment
* Delivery-urgencyof-Time
from the shipping point or points is desired within one hundred and twenty (120)
calendar days after date of receipt by the contractor of notice of award of
contract, and all bids 'specifying complete shipment of each item within the
number of calendar days stated above will be considered on an equal basis as
regards time of delivery. Bidders are required to state, in the blanks provided
therefor in the schedules, definite periods of time within which shipment will be
made. Where the time of shipment, from the shipping point or points, as specified by the bidder for any item of the schedules is greater than the number of
calendar days stated above, each day in excess thereof will be evaluated at five
dollars ($5) for each such item, and bids will be compared on this basis for

award of contract.

**

Under Schedules Nos. 1 and 2 of the specifications, the contractor
specified that complete shipment of each of the nine items would be
made within 120 days after the date of the receipt of the notice of
award of the contract. This notice was received by the contractor on
February 25, 1946, thus establishing the final date of shipment for
each of the items as June 25, 1946.
The table below shows the respective dates on which the several items
were shipped and also the number of calendar days' delay in shipping
each item:
Items
7 and 8-

_-

3,4, and 6
1 2, and i -

_

-date

Shipping
Nov. 30,1946

158

Apr. 19,1947
Aug. 25,1947

298.
426

- - - - - - - - - -_ - Dee. 4,1946

_
_
------------------------------------------_

Calendar
delay
days'

162

The contracting officerfound that shipment of each of the nine items
was delayed 21 calendar days by a railroad embargo and a railroad
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strike, and that shipment of each of the items 1 through 6, inclusive,
was delayed 60 calendar days and that shipment on each of the items
7, 8, and 9 was delayed 43 calendar days because of strikes in the coal
industry. Accordingly, he granted an extension of a total of 81 calendar days for each of the items 1 through 6, inclusive, and a total of
64 calendar days for each of the items 7, 8, and 9, in the time of performance under the contract beyond the completion date. of June 25,
1946.

The duration of the strikes in the coal industry and of the railroad
strike and embargo are set out below:
(inclu0From0 0 Fo- | To
Tsive)Coalstrikes
Railroad strike
Railroadembargo

---

.

-----------------------------------=

Apr. 1,1946 May. 13,1946
N64'. 21, 1946 Dec. 7,146
May 23,1946, May 2,1946
May 10,1946 JIme 3,1146

There is nothing in the record to indicate that these strikes and the
embargo were foreseeable on January 25, 1946,when the contractor
submitted its bid, or on February 13, 1946, when the contractor wrote
to the Bureau of Reclamation that "We hereby extend the acceptance
time of our proposal through and including February 28, 1946."
It will be noted that the railroad strike occurred during the period'
when the railroad embargo was in force, and that the first coal strike
was in progress during the first 4 days of the railroad ebargo.
It
appears, therefore, that the delay occurring during the first coal strike,
the railroad strike, and-the railroad embargo is excusable for the period
beginning April 1, 1946,through June 3, 1946, or a total of 64 days.
.It also appears that liquidated damages should not be assessed for
delays caused by the second coal strike,-which lasted from November
21, 1946, through December 7, 1946, a period of 17 days.

As items , 8, and 9, were shipped during the progress of the second
coal strike, it cannot be presumed that the second strike contributed to
the delay in making shipment of these items. Accordingly, only delays
attributable to the first coal strike, to the railroad strike, and to the
railroad embargo, covering a total of 64 days, are excusable with
respect to those items.
Shipment of the remaining items was not made until sometime after
the cessation of the second coal strike. Accordingly, delays caused by
both coal strikes, by the railroad strike, and by the railroad embargo,
covering a total of 81 days, are excusable for items 1 through 6,
inclusive.

In its appeal, the contractor makes several contentions.
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In the first place, the appellant states that the contracting officer
erred in finding that a strike at the General Electric Company, which
was in effect from January 25, 1946, to March 13, 1946, was not an
unforeseeable cause within the 'meaning of paragraph; 20 of the
specifications.

As to the first contention, the contracting officer found that a strike
closed the plants of the General Electric Company, which furnished
the motors for some of the items,-from January 15, 1946,to March 13,71946, and that a strike in the steel industry stopped production from
January

21, 1946, to February

19, 1946.

The contractor's bid was received on JanLary 25, 1946, and on February 13, 1946,the contractor extended the time for the acceptance of
its bid until February 28, 1946. Thus, the strikes, which the contractor
now contends were unforeseeable, were actually in progress both at
the time when the contractor bid for the work and on the date when
the parties entered into the contract. Clearly, therefore, these strikes
were not among the "unforeseeable causes" provided for in paragraph
20 of the specifications.
The contractor asserts, however, that "A 'strike' under Paragraph
22 [sic] of the Specifications is defined as an excusable cause of delay,
whether foreseeable or not." As to the, contention that any strike
which delays a contractor or a subcontractor is "an excusable cause ofdelay, whether foreseeable or not," the rule is otherwise. See United
States v. Brooks-Callaway Co., 318 U. S. 120, 123 (1943).
The contractor also maintains that the contracting officer was in
error in failing to take into account the fact that delays in production
caused by the coal strikes, the railroad strike, and the railroad embargo
continued for a longer time than the duration) of the 'several periods
when the workmen in the respective industries were idle. On page 2
of its letter dated June 22, 1948, to the Bureau of Reclamation, the
contractor stated with respect to the effects of the strikes on two of its
suppliers:
The Trane Company operated at less than one-half capacity throughout the
period from February through July, 1946. The :relative priority which both
Trane Company and Buffalo Forge Company assigned internally to their commitments is, of course, not known to us and undoubtedly could not be made
available without resort to litigation. We are convinced, however, that both
subcontractors under all the circumstances did as well as other suppliers of similar equipment during the period involved.

On page 2 of its appeal the contractor, is more specific as to the time
lost by one of these suppliers because of the strikes in 1946. It states:
*
* the work stoppages referred to in the first half of 1946 forced one
of the subcontractors involved to operate at less than one-half capacity for a
period of approximately 180 days. The Contracting Officer should have found
that work stoppages in the first half of 1946 together caused an excusable delay
of at least 180 days in all items involved.
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As the record stands,there is insufficient evidenacebefore the Department to warrant a further extension of time on the basis of the contractor's letter dated June 22, 1948, or on the basis of its statement
in the appeal.
In view of the fact that this appeal has been before the Department
for an extended period, and 'also because of the manner in which I
intend to dispose of it, I do not believe that the record should be held
open any longer for the inclusion of additional evidence concerning
the delays experienced by suppliers of the contractor.
The contractor contends further0 "That the liquidated damages
called for, paragraph 20, supra, are unenforceable and void by reason
of the fact that they constitute a penalty and not compensatory
damages * * *."
There appears in the record a copy of a Comptroller General's decision B-80576 dated February 17, 1949,in which the Comptroller had
before him the question whether the liquidated damages provided for
in the present contract and also in another contract which the Bureau
of Reclamation had with the same contractor were in the nature of
penalties. The Comptroller General concluded that* * * i:I find nothing in the facts submitted with respect to the two contracts involved which would require or authorize the liquidated damages provisions contained therein to be construed as penalties.

'As the reasonableness of a provision for liquidated damages in a
contract is "to be judged as of the time of making the contract"
(Priebe & Sons v. United States, 332 U. S. 407, 412 (1947)), and as
there is nothing in the present record to show that the reasonableness
of liquidated damages in the amount of $5 per day per item, as provided for in paragraph 19 of the specifications, was questioned by the
contractor at the time when the contract was entered into, the conclusion reached by Comptroller General appears to be sound.
Another contention of the contractor is* * * That the Government in fact suffered no damages at all and as late
as September 1948, had not made use of all the equipment involved
* *

' With regard to this point, there is a blear line of authority holding
that if a provision for liquidated damages is a reasonable one, it is
not necessary for the party enforcing it to show that any actual damage was sustained. See United States v. Bethlehem Steel CI., 205
U. S. 105, 120-121 (1907); Wise v. United States, 249 U. S. 361, 364367 (1919; 28 Comp. Gen. 435 (1949).

Finally, the contractor contends-

'

That-in any event-the Government failed to mitigate damages by an
effort to purchase the equipment in the open market and is, therefore, estopped
to.enforeeparagraph20,
supra..:
*

*
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It is submitted that under the circumstances the liquidated damages here are
wholly unjust and inequitable, and it is requested that the question be submitted
to the Comptroller General under Public Laws June, 30, 1949, C. 288, Title III,
Sec. 306, 63 Stat. 396, Title 41, U. S. Code, Sec. 256,' with a recommendation

that

the damages be remitted as a whole.

Paragraph 20 of the specifications, after making provision for
liquidated damages, contains the following proviso:
*: * * 0.That the Government reserves the right to terminate the right of the
contractor to proceed with shipment or such part or parts thereof as to which
there has been delay, and to purchase similar material or supplies in the open
market or secure the manufacture and delivery thereof by contract or otherwise,
charging against the contractor and his sureties any excess cost occasioned the
Government thereby, together with liquidated damages accruing until such time
as the Government may reasonably procure similar material or supplies

elsewhere

*

C

C

Thus, the parties wrote into their agreement the usual rule which gives
to the party not in default a power to terminate the contract and to
charge the defaulting party by way of damages with any cost in
excess of that specified in the contract which might arise in obtaining

performance of the contract elsewhere. The contract does not, of
course, make mandatory

the execution of this power.

However, the

proviso should be read in the light- of the well-established equitable
principle that a party to a contract, who is not in default, is under a

duty to mitigate the amount of damages which the defaulting party
may be required to pay.
In the present instance, the total contract price for the nine items
under the two schedules was $3,018.50. The liquidated damages assessable for a total of 2,650 calendar days' delay amounted to $13,250.2

There is nothing in the present record to show that the Bureau of
Reclamation ever attempted to procure in the open market the items
covered by the contract.V
This Department, unfortunately in the present instance, does not
possess the authority to relieve, a contractor of liquidated damages
which accrued, at least in part, because a contracting officerfailed to
exercise a power of termination contained in a contract. However, the
Comptroller General has the authority to grant relief in such a case
under section 10 (a) of the Federal Property and Administrative
Services Act of 1949, as amended by the act of September 5, 1950 (64
Stat. 578, 591). In the circumstances of the present case, and particu1 The Comptroller General has held that the authority to remit liquidated damages conferred on him by section 306 of the original Federal Property and Administrative Services
Act of 1949 was limited to contracts entered into pursuant to Title II of that act. 29
Comp. Gen. 387 (B-92044, March 23, 1950). However, the statute was amended (sec.
10 (a), act of September 5, 1950, 64 Stat. 578i 591) to authorize the Comptroller General,
-in a proper case on the recommendation of the head of the Federal agency involved, to
remit to the contractor liquidated damages cuder "any contract made on behalf of the
Government" which contains a provision for liquidated damages.
2 As reduced by the decision of the contracting officer, the liquidated damages assessed
against the contractor amounted to $9,960.
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larly ill view of the wide discrepancy between the contract price ad
the amount of liquidated damages assessed, I am transmitting to the,
Comptroller General the file covering this appeal and a copy of this'
decision, with a recommendation that he grant relief to the contractor.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 24, Order No. 2509. 14 F. R. 307), the decision
of the contracting officerdated February 14 1950,is affirmed, and the
case will be referred to the Comptroller General with a recommendation that relief be granted to the contractor under, section 10 (a) of the
Federal Property and Administrative Services Act of 1949, as
amended.
MASTIN G. WHITE,

Solicitor.
UNITED STATES v. M. W. MOUAT ET AL.

A-26181

Decided -,May 16, 1951

Placer Mining Clai-Valuable

Mineral Deposits.

Where it appears that the minerals discovered on a placer mining claim are not
marketable commodities, such minerals do not constitute "valuable mineral
deposits" within the meaning of that phrase as used in the mining laws.
A valid location of a mining claim can be made only if a valuable mineral
deposit has been discovered within the limits of the claim itself. The presence of a valuable mineral deposit on adjacent land, plus geological indications that the deposit probably extends beneath the surface of the claim, does
not warrant a finding that the claim is valid.
The usefulness of the area of a claim in connection with the development of
mineral deposits on nearby lands is not sufficient to validate the claim.
APPEAL

ROM THE BUREAU- OF LAND MANAGEMENT

This is an adversary proceeding which was instituted on behalf
of the United States to cancel the. Lake Placer mining claim in sec.
20, T. 5 S., . 15 B., P. M., Montana. The case was before the head
of the Department in 1949 on an appeal (A-25527) from a decision
by the Assistant Director of the Bureau of Land Managenient against
the validity of the claim. At that time, the decision of the Assistant
Director, insofar as it held the econd amended location of the claim
to be invalid, was affirmed, but the case was remanded to the Bureau
of Land Management for a further hearing on the question whether
the minerals discovered on the; claim, as originally located and as
amended for the first time, constitute "valuablemineral, deposits," as
that phrase is used in the mining laws.1
'
A supplementary hearing on this question was held before the
manager of the land office at Billings, Montana, on November 8, 9,
See

30

U.

S.C.,

':e
1946
1946

ed.,
80
ed.,

see: s. 22,
5. 8..c.,
sees,
22, 35.

i.
X
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and 10, 1949. Thereafter,

on March 14, 950, the manager held that

a valid discovery of valuable mineral deposits had not been made; and
on October 31, 1950, the Acting Director of the Bureau of Land
Management, in a decision which reviewed at some length the evidence
offered at the second hearing, affirmed the decision of the manager
and declared the Lake Placer mining claim, as represented by the
original location and the first amended location, to be null and void.
M. W. Mouat, individually and as administrator of the estate of
May Paula'Mouat, deceased, and as trustee under an express trust,
thereupon appealed to the head of the Department.
With regard to the evidence presented at the second hearing, that
which appears to be significant from the standpoint of determining
whether "valuable mineral deposits" have been discovered on the Lake
Placer' claim relates to the presence (or possible presence) on the
claim of (1) olivine, (2) chromohercynite,

I

and (3) pyrrhotite'.

:

The record shows that the claim contains large quantities of olivine
and other related magnesium-bearing rocks (Tr. 8-10, 63, 96, 195,
217).2

The testimony of the Government's expert witnesses indicates, however, that there is no demand or market for any of. these minerals
(Tr. 11, 64), that they have no economic value (Tr. 68, 98), and that
there is no practicable method of using them for colnmerclal purposes
(Tr. 99).
The only evidence in the record tending to cast' doubt upon the
testimony of the Government's witnesses regarding the lack of value
in these magnesium-bearing minerals consists of information respecting the use of olivine (because of its magnesium content) in connection
with the manufacture of fertilizer at two plants, one operated in the
T.V.A. region: and the other in the State of Washington (Tr. 10, 12,
33, 222), and general statements indicating' that some use has been
made of olivine as a refractory material (see pp. 223, 224 of transcript
of first hearing). However, the fact that some economic use has
been made of certain olivine in other parts of the United States would
not warrant a finding that the olivine on the Lake Placer claim has
value, particularly since different deposits of olivine vary widely in
chemical composition (Government's exhibit A), and there is nothing
in the record to indicate that the olivine on the Lake Placer claim
is similar in composition to the few deposits of olivine in other parts
of the country which have been used 'for the purposes previously
mentioned.
tAl
transcript references in this decision relate to the hearing which was held on
November 8-10, 1949, unless otherwise Indicated.
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On the basis of the record, I conclude that the olivine and other
magnesium-bearing rocks on the Lake Placer claim do not constitute
"valuable mineral deposits."
0

II

00

;;~~I

A chromium-bearing mineral, which is sometimes referred to loosely
as "chromite" but which is technically designated as chromohercynite
(Tr. 10, 143, 144, 231), has also been found on the Lake Placer claim.

The chromohercynite discovered ol the claim has varied in size from
small crystals to, large boulders (Tr. 10, 16, 62, 63, 100, 149, 153, 154,.
167, 175, 196, 212-14, 221).

Government witnesses characterized the chromohercynite on the
claim as comprising, in the aggregate, small deposits (Tr. 19) that
are insignificant in quantity (Tr. 102).
On the other hand, witnesses for the defendants testified that the
fragments and boulders of this chromiuim-bearing mineral on the
claim are very numerous (Tr. 149, 175, 213, 214, 221, 222).

Even if the defendants' evidence as to the substantial quantity of
chromohercynite on the Lake Placer claim is correct, there still remains the question whether these fraginents and boulders constitute
"valuablemineral deposits."The Government's evidence on this point was to the effect that
there is no vailable market for the chromohercynite on the Lake
Placer claim, and, accordingly, that the chromohercynite on the claim
does not have any economic value (Tr. 18).. It was also brought out
by the Government that the percentage of chromium in the chromohercynite on the Lake Placer claim is insufilcient for this mineral to be
regarded as a practicable source of chromium (Tr. 8,241,242).
With respect tothe issue of the value or lack-of value of the chromohercynite on the Lake Placer claim, the defendants introduced evidence regarding the development in Australia of a new process for
the production of chromic acid from "low-grade chromite" (Tr. 229231), and general statements were made by witnesses for the defendants regarding placer mining for "chrome" in California (Tr. 207)
and on the Oregon coast (Tr. 239). However, the record contains no
evidence indicating that the chromohercynite fragments and boulders
on the Lake Placer claim are similar to the substances involved in
the Australia, California, or Oregon operations and could probably
be developed into a profitable enterprise along those lines.
It must be held on the basis of the record that .the fragments and
boulders of chromohercynite on the Lake Placer claim are not "valuiablemineral deposits."
', .
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The record indicates that there. is a deposit of pyrrhotite on land
adjacent to the Lake Placer claim, and that this formation, as observed
on the nearby land,. dips toward the Lake Placer claim (Tr. 182,
208-10).
'There is a conflict in the evidence as to whether the pyrrhotite on
the adjace-nt land has value as a source of sulphuric acid (Tr. 216,
242, 243). Assuming for the purpose of discussion that the pyrrhotite
on the adjacent land does come within'the category of "valuable
mineral deposits,", the existence of this mineral deposit cannot e
regarded as establishing the validity of the Lake Placer claim. The
presence of a valuable mineral deposit near a mining claim, plus geological indications that the deposit probably extends beneath the
surface of the claim, does not warrant a finding that the claim is valid.
A valid location of a mining claim can be made only if a valuable
mineral deposit has been discovered within the limits of the claim
itself.3
~Iv

Perhaps. it should be stated that the area of the Lake Placer claim
seems clearly to have value for use as a camp site and means of access
in connection with the mining and development of adjacent lode claims
(Tr.19, 67, 185-187). This circumstance, however, would not support
a finding in favor of the validity of the Lake Placer claim.
As indicated above, it is only the discovery of a valuable mineral
deposit within the boundaries of a claim that makes the location of the
claim valid under the mining laws. Consequently, the usefulness of
the area of a claim in connection with the development of mineral
deposits on.nearby lands is not sufficient to meet the statutory test by
which the validity or invalidity of a mining claim is determined.
V

After having carefully considered the record in this proceeding, it
is my conclusion that the evidence in the record warrants a finding that
the minerals discovered on the Lake Placer claim are of such a nature
that they lack value as marketable commodities,4 and, accordingly,
that such minerals' do not come within the category of "valuable,
mineral deposits" which would "justify a person of ordinary prudence
in the further expenditure of his time and means in an effort to develop
a paying mine." 'This being so, the Acting 'Director ofthe Bureau
of Land Management was correct in holding the Lake Placer. mining
claim to be invalid.
S Waskey v. Hammer, 228 U. S. 85, 90-91 (1912); United States v. Telluride Holding
Corp., and Telluride Mines, Inc., A-25727 (January 18, 1950).
See Big Pine Mining Corp.,53 . D. 410 (1931).
Cameronv. United States, 252 U. S. 450, 459 (1920).

473)

ISSUANCE

OF PATENTS

UNDER-- TE

RECREATION

ACT

477

iIray 16,1951

Therefore, pursuant to; the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23 Order No. 2509; 14 F. R.
307), the decision of the

Acting Director is affirmned.MAsTIN G. WHITE,

So-7icitori
ISSUANCE OF PATENTS UNDER THE RECREATION

ACT

Administrative Discretion-Racial Discrimination.:
Where a statute places upon this Department the mandatory duty of conveying lands to persons who meet certain requirements prescribed in the legislation, the Department cannot impose upon such persons additional requirements or convey to them rights less than those pr6vided for by Congress.
Where a statute vests in an administrative officer the discretionary power
to grant or deny requested benefits, he may qualify grants of. such.benefits
by making them subject to conditions deemed by him to be in the public
interest.

The Secretary of the Interior has authority to insert in patents issued under
the Recreation Act a provision barring racial discrimination in the use of
the land.

M-36071
To

TE

MAY 16, 1951.

SEcRBTARY.

Thisresponds to the request for my opinion on the question whether
theSecretary of the Interior has authority to insert in patents issued
pursuant to the Recreation Act of June 14, 1926 (43 1U.S. C., 1946 ed.,
sec. 869), a provision barring racial discrimination in the use of the
land.
The Recreation Act confers upon the Secretary of the Interior the
power, inter aia, to convey to States under exchange or sale arrangements, and to sell to counties and municipalities, public lands classified
as chiefly valuable for recreational purposes..: It expressly provides
that any patent issued under the statute shall*
*
contain a reservation to the United States of all mineral deposits
in the land conveyed and of the right to mine and remove same, under regulations to be established by the Secretary, and a provision for reversion of title
to the United States upon a finding by the Secretary of the Interior that for a
period of five consecutive years such land has not been used
*
* for park
or recreational purposes, or that such land or any part thereof is being devotedto other use * *

It is difficult to furnish a categorical answer to the inquiry stated

above. The difficulty arises from the fact that two pertinent legal
principles point the wayto different conclusions.
In the first place, consideration must be given to the well-established
rule stated by the Supreme court in the following language:.
*: *
* the officers of the Land Departmeht, being merely agents of the overmnent, have no authority to insert in a patent any other terms than those of
948955-5
- 34
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conveyance, with recitals showing compliance with the conditions which the law
prescribes. G(Couldthey insert clauses in patents at their own discretion they

could limit or enlarge their effectwithout warrant of law. The patent * * *
carries with it such rights to the land *..* * as the law confers, and no
others, and these rights can neither be enlarged nor diminished by any reservations of the officers of the Land Department, resting for their fitness only upon the
judgment of those officers. * * *1

This language seems to indicate that the Secretary of the Interior
can insert in a patent issued under the Recreation Act only those
restrictive provisions; which are expressly authorized in that act.
Under that approach to the problem now under consideration, a negative answer to the question stated at the outset of this memorandum
would be necessary, inasmuch as the Recreation Act. does not expressly
authorize the inclusion in patents of a provision prohibiting racial
discrimination in the use of the land.
However, the situation with which we are concerned at the present
time can be distinguished from the problems before the Supreme
Court in the casefrom which the above quotation was taken and in
the other cases where the Court has adhered to the same rule.2 In
those cases, the Court was dealing with statutory provisions which
placed upon this Department the mandatory duty of conveying public
lands to persons who met certain requirements prescribed in the controlling legislation. Obviously, in such a situation the personnel of
,this Department could not, in effect, amend the particular statutes by
imposing upon persons who met the statutory requirements further
conditions not prescribed by Congress, or by conveying to them rights
less than those which the Congress had stated they should receive.
The Recreation Act is not such a statute. It imposes no mandatory
duty upon the Secretary of the Interior to convey lands to States,
,counties, or -municipalities. Instead, the Recreation Act expressly
states that the Secretary of the Interior is authorized, "in his discretion," to exchange land with States, and that the sale of land to
States, counties, and municipalities is'also "in the discretion" of the
Secretary.
This leads to the second of the two legal principles previously
mentioned. It is to the effect that where a statute vests in an administrative officer the discretionary power to grant or deny requested
benefits, he may qualify grants of benefits by making them subject
.to conditions deemed by him to be in the public interest, so ong as
such conditions are not prohibited by law.' This rule extends to
3
Davis's
2

Administrator v. Weibblzd, 139 U. S. 507, 527-528 (1891).
Burke v. Southern Pacfic B. R. Co.,
Deffeback v. Hawke, 115 U. S. 892, 406 (885)
234 U. S. 669, 699-705 (1914).
aSouthern Pacific Co. v. Olympitn Co., 260 U. . 205, 208 (1922); S'underland v. United
States, 266 U.S. -226, 235 (1924) Lupo v. Zerbst, 92 P. 2d 362, 365 (5th ir., 1937)
United States v. Wripht, 66 F. Supp. 489, 492 (E. D. Ill., 1944)..
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the'exercise of discretionary power to grant interests in.Governmentowned lands. 4

Whether proposals for the exchange of land with States, or for
the sale of land to States, counties, and municipalities, under the
Recreation Act shall be consummated on behalf of the United States
is wholly discretiodiary with the Secretary of the Interior. This
being so, I believe that the Secretary could, if he desire6,'condition
his approval of such proposals upon the inclusion in patents issued
under the Recreation Act of a provision prohibiting racial discrimi-nation in the use of the land. Such a provision is not prohibited by
any Federal statute, and it would, I believe, be upheld by the courts 5
if it were to be inserted by the Secretary in patents issued under the
Recreation Act.
The fact that Congress, in the Recreation Act, has specifically pro*videdfor the inclusion in patents of provisions respecting the reservation of mineral rights, the failure of the patentee during a 5-year period
to use the land for park or recreational purposes, and the use of the
land by the patentee for other purposes does not, in my judgment,
_indicatean intention upon the part of Congress to exclude from patents
issued under the act other restrictive provisions deemed by the Secretary of the Interior to be in the public interest. In view of the complete discretion that is vested in the Secretary to determine whether
public land shall or shall not be conveyed to States, counties, and
municipalities-under the Recreation Act, the provisions prescribed by
Congress for inclusin.in patents issued under the act are evidently
intended to be a minimum, rather than an exclusive, list of restrictions
to be imposed upon patentees.
As indicated above, I believe that the question stated in the first
paragraph of this memorandum should be answered in the affirmative.
MASTIN G. WEITE,

~~~~~~~Solicitor.
APPEAL OF MORRISON-KNUDSEN

CA-S0
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Contract Appeal-Delay-Articles
tract-Finality

COMPANY, INC.

of Contracting

4 and 9 of Standard Construction ConOfficer's Interpretation

of Specifications.

In an area where rocky terrain and down timber are apt to be encountered
in any clearing operation, the fac tthat, after the disappearance of a snow
4 United States v. Golden Gate Britye nd Highway Dist.. 37 F. Supp. 505, 510 (N. D.
Calif., 1941).
See Air Termnal Services, Tnc. . RentzeZ et al., 81 F. Supp. 611, 612 (E. D. Va., 1949).
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*blanket covering the site of a transmission line right-of-way Which a
contractor had agreed to clear, it was revealed that.the site contained more
down timber and rocks than the contractor had anticipated would not bring
the case within the scope of article 4 of the standard form of construction
contract.
Article 9 of the standard form of construction contract, in making provision
for delays due to unforeseeable causes, does not relate to happenings which
have already occurred, or to conditions already in existence, as of the time
when a bid on the work is submitted.
Where the operations of a contractor under a construction contract were halted
for 128 days due to a "stop order" from the Government, the granting of an
extension of 10 days in the time for performance, to cover the delay incident
to the reassembling of its labor forcefby the contractor, would be proper.
Where a contract with an agency of the Department contains a provision

stating that "On all questions regarding

*

*

*

the interpretation of

these specifications, the decision of the contracting officer shall be final,'
this officeis without authority to review an interpretation of a specification
that has been made by a contracting officer.
ADIIINISTRATIVE

DECISION

This is an appeal dated April 17, 1950,by the Morrison-Kludsen
Company, Inc., Boise, Idaho, from the findings of fact and decision
of the' ontracting officer of the Bonneville Power Administration
dated March 20, 1950, under Contract No. Ibp-5571, Specifications
No. 4149. The contract provided for clearing the right-of-way for the
Scenic-Index section of the Grand Coulee-Snohomish 230 kv. transmission line, approximately 16.4 miles in length, located in King
County, Washington, together with the construction of certain access
roads.
Invitations to bid on the work were sent out on March 1, 1948, and
the appellant's low bid of $354,912 was accepted by the Government.
The formal contract was dated April 12, 1948, and the notice to proceed was received by the contractor on April 26, 1948.
The standard form of construction contract (U. S. Standard Form
No. 23, revised April 3, 1942) was utilized in making the contract.
Paragraph 102 (1) of the specifications provided for completion of
performance by the contractor within 210 days from the date of the
receipt

.of

the notice to proceed, or on or before November 22, 1948.

By Change Order A dated October 25, 1948, and Change Order B
dated August 26, 1949, the contract price was revised upward to
$365,387,and the contractor was granted a 14-day extension of time to
December 6, 1948,for the completionof the work. The. Goverunent
ordered the contractor to stop work at the close of business on December 3, 1948, and ordered the resumption of work on April 11,
1949. Performance under the contract was, not completed until
October

18, 1949.
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Paragraph 102 (4) of the specifications fixes liquidated damages at
$50 for each day of delay by the contractor beyond the final date
specified for performance.
By a letter to the Bonneville Power Administration dated January
16, 1950, the contractor requested an extension of time sufficient to
cover all the delay.
The contracting officer,in his findings of fact and decision, determined that the contractor was entitled to an extension of 128 days to
cover the period while the stop order was in force (December 3, 1948,
to April 11, 1949), a 14-day extension due to the two change orders,
an extension of 31 days for the unusually rainy weather of the 1948
construction season, and a 3-day extension in connection with the contractor's cooperation with other contractors. Thus, the time for performance was extended 16 days from the original completion date
of November 22, 1948. Liquidated damages for the remainder of the
delay (154 days) were assessed by the contracting officerin the total
amount of $7,700.
The contractor, in its letter dated April 17, 1950, notifying the
Secretary of the Interior of its appeal, requested additional time in
which to amplify the appeal. This request was granted and the
amplified appeal reached the Officeof the Solicitor on August 21, 1950.
As the Bonneville Power--Administration had expressed a desire to
comment on the additional material furnished by the contractor, this
officeheld the record open for that purpose until March 14, 1951.

One of the contentions made by the appellant on this appeal is that
the contracting officershould have granted it an additional extension
of time, to the extent of 50 calendar days, for the delay allegedly
attributable to encountering unexpected conditions in the performance
of the work.
This contention is based upon the fact that, according to the appellant, the site of the work was coveried by a heavy blanket of snow
during the period that was available to the appellant for the examination of the site (i. e., between the date of the issuance by the Government of its invitation for bids and the date on which the submission
of bids on the work was required), with the result that the appellant
was unable to make an adequate examination of the site.
The appellant states (p. 2 of amplified appeal) with regard to

this point that* * *:0; There can be no dispute that the presence of this heavy snow pack
was such that it effectively concealedthe actual condition of the terrain and
down timber on the terrain. Because of this concealment by the snow pack,
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it was impossible for the contractor to exactly ascertain the ground conditions
as they actually existed and the contractor was forced to rely by its mature and
experienced knowledge of the conditions generally existent in the area, in judging

and evaluating the expected conditions f the trrain

and doivn timber at the

particular site and the effect of these conditions on te
covered by the contract.

prosecution of the -work

The appellant indicates (p. 4 of amplified appeal) that the subsequent disappearance of the snow revealed* * * the presence of a greater than reasonable expected amount of down
timber and * * * larger than usual area of rough, rugged and bare rock
which caused the construction of access roads to the site to be more costly, both
as to time and money, then [sic] should have obtained.

The appellant relies upon articles 4 and 9 of the contract to support
its request for an extension of time because of the conditions which
were revealed as to the nature of the terrain and the extent of the down
timber after the disappearance of the snow blanket.
Article 4 of the contract relates to "Changdd conditions," and it

providesthatShould the contractor encounter * * * during the progress of the work
subsurface and/or latent conditions at the site materially differing from those
shown on the drawings or indicated in the specifications, or unknown conditions
of an unusual nature differing materially from those ordinarily encountered
and generally recognized as inhering in work of the character provided for in
the plans and. specifications, the attention of the contracting officer shall be
called immediately to such conditions before they are disturbed. * * *

It is clear at the outset that the clause in article 4 relating to "subsurface and/or latent conditions at the site materially differing from
those shown on the drawings or indicated in the specifications" is inapplicable .to the facts of the present case. The appellant has not
pointed to any inconsistency between the representations on the drawings or in the specifications, on the one hand, and the conditions discovered during the progress of the work, on the other hand.
Moreover, rocky terrain and down timber are conditions that are
apt to be encountered in any clearing operations within the area
covered by this contract. Hence, they' are not "conditions of an
unusual nature differing materially fron those ordinarily encountered and generally recognized as inhering in work of the character
provided for in the plans and specifications"; and they are not made
so by the circumstance that the contractor in this case allegedly encountered more of each than it had expected t6 encounter.
In addition, it may be noted that the contractor did not follow the
procedure plainly required in article 4 for the.assertion of a claim
under that article.
Article 9 of the contract provides, ihter alita,that the contractor shall

not be* * * charged with liquidated damages because of any delays in the completion of the work due to unforeseeable causes beyond the control and without
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the fault or negligence of the contractor, including, but not restricted to, actsof God, * * * floods, * * * j and unusually severe weather *

It is plain that this portion of article 9, in referring to "unfore-seeable causes," speaks of the future. Here, the conditions complained of by'the appellant as causes of delay-i. e., the down timber
and the rocky terrain (and even the snow blanket which allegedly concealed them) -were already in existence at the time when the appellant
submitted its bid and, of course, at the tine when the contract was:
entered into between the Government and the appellant. Hence,
article 9 is inapplicable to the point under discussion here'.
The appellant also urges that the time for performance should beextended 96 calendar days (instead of 31 calendar days, as deter-mined by the contracting officer) because of the cumulative effect of'
bad weather prior to the making of the contract upon the inclement
weather of the 1948construction season.
As previously indicated, the contract was entered into on April
12,1948, and the notice to proceed was received by the contractor onApril 26, 1948.

The contractor contends (pp. 5-6 of amplified appeal) thatThe cumulative effect of the above normal precipitation of the preconstruction
season of 1947-1948 with the effect of the above normal precipitation of Aprilr
May, June and the first half of July 1948 caused the site of the work to remain
in such a.saturated condition that very little constructive work could be performed
prior to July 15, 1948, a delay to even starting the work in a constructive fashion-

* *** **

until that date. * *
.
Article 9 of the contract, heretofore quoted in pertinent part, permits the contracting officerto extend the time of performance becauseof "delays in the completion of the work due to unforeseeable causesincluding

unusually severe weather

It has been emphasized, however, that the cause of delay in each
instance must be "unforeseeable."
United States v. Brooks-Calauay,.
318 U. S. 120 (1943). All conditions existing at the time of the bidding must be evaluated by a bidder and reflected in the amount of'
the bid.;
The appellant, therefore, answered its own argument when it admitted (p. 6 of amplified appeal) thatIt is true that weather conditions of the preconstruction season were. known atthe time-of computing and presentation-of bids but it was impossible to foreseeand evaluate the cumulative effect of these above normal weather conditions withthe above normal precipitation of -the early part of the construction season..

The contracting officer authorized an extension of 31 calendar days
because of unusually severe weather during the construction'season
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covered by the contract. It was only such weather that could be taken
into account under article 9 of the contract.
-0

:

~~~

0

~~III

X

The appellant requests a 10-dayextension of time to cover the period
necessary for reconvening its work force after the resumption of work
on April 11, 1949,following the stop-order of December 3, 1948.
A contractor cannot be expected, under such circumstances, to retain
its labor force at a construction site indefinitely in expectation of a
resumption of work. Therefore, upon resumption of work after a
lengthy cessation of work due to an order of the Government, a reasonable time' should be permitted for the contractor to reassemble its
workmen and resources.
After the halt of 128 days in this case, an extension of 10 days to
compensate for the time required by the appellant for the full resumption of work appears to be reasonable and should be allowed.
.

IV

The appellant contends, finally, that the contracting officer erroneously interpreted the specifications in determining that the contractor
was only entitled to a 3-day extension of time in connection with the
appellant's cooperation with other contractors.
Paragraph 306 of the specifications provides:
On all questionsregarding

*

*

the interpretation of these specifications,

the decision of the contracting officer shall be final.

In view of paragraph 306, the decision of the contracting officeron
a question involving the interpretation of the specifications is final,
and this officeis without authority to review it. See United States v.
Moorman, 338 U. S. 457 (1950).
V

Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 24, Order No. 2509; 14F. R. 307), the decision
of the contracting officer dated March 20, 1950,is modified so as to
permit an additional 10-day extension of time, but is otherwise
affirmed.
MASTING. WiTE,

SoZicitor.
AUTHORITY OF THE SECRETARY RESPECTING THE APPROVAL OF
CONTRACTS BETWEEN INDIAN TRIBES AND ATTORNEYS'

OrganizedTribes-Unorganized Tribes-Secretarial Discretion.
A statutory provision empowering organized Indian tribes to employ counsel
subject only to the requirement that the choice of counsel and the fixing of
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fees shall be subject to the approval of the Secretary of the Interior supersedes, as to such employment, a prior statutory provision regulating in general

terms the contractual relations of Indian tribes with private parties.
Whre contracts between unorganized Indian tribes and attorneys are required.
by statute to comply with certain specific requirements in addition to the
requirement of receiving the approval of the Secretary of the Interior,- the'
Secretary's authority is not limited to examining such contracts for com* pliance with the specific statutory requirements, but he may consider-such a
contract as a whole, including any provisions unrelated to the specific statutory requirements, and approve or withhold approval as his judgment may
dictate.
Under a statutory provision governing the employment of attorneys by organ'
ized Indian tribes, which imposes the requirement of receiving the approvaL
of the Secretary of the Interior only as to the choice of counsel and the
fixing of fees, approval by the Secretary of contractual provisions wholly
unrelated to the choice of counsel or the fixing of fees is not required, and'
the Secretary cannot properly require the inclusion in such a contract of
provisions having no reasonable relationship to the choice of counsel or the
fixing of fees.
Under a statutory provision empowering organized Indian tribes to employ
attorneys subject to the approval of the Secretary of the Interior respecting
the choice of counsel and the fixing of fees, the Secretary is vested with wide
discretion in determining what factors should be taken into account in passing
upon the choice of counsel and the fixing of fees, and he may grant or with-hold his approval upon the basis of whatever grounds he deems to be properly

* related to these matters, provided his action is not arbitrary or capricious.
The exercise of authority by the Secretary of the Interior over contracts between
Indian tribes and attorneys does not constitute an unlawful interference
* with the free choice of counsel by Indian tribes, since the Secretary's authority is conferred by statutes enacted by the Congress in the exercise of theplenary power possessed by that body over Indian tribes and their affairs.
W-36069
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22, 1951.

To TEE SECRETARY.

This responds to your request for an expression of my opinion on
the scope of your authority under the applicable statutory provisions
relating to the approval of contracts between Indian tribes. and
attorneys. It appears from your memorandum that the opinion is
desired as a guide in the preparation and promulgation of new regulations governing the negotiation, execution, and consideration of such
contracts.
The applicable statutory provisions are now codified in 25 U. S.C.,
1946 ed., as sections 81 and 476.

Section 81 is derived from section 2103 of the Revised Statutes,
which, in turn, was based upon section 3 of the act of March 3, 1871
(16 Stat. 544, 570), and sections 1 and 2 of the act of May 21, 1872

(17 Stat. 136). Section 81reads, in part, as follows:
No agreement shafl be made by any person with any tribe of Indians * * *
for the payment or delivery of any money or other thing of value, in present or
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in prospective, or for the granting or procuring any privilege to him, or any other
person in consideration of services for said Indians relative to their lands,;or to
any claims growing out of, or in reference to, annuities, installments, or other
moneys, claims, demands or thing, under laws or treaties with the United States,
or fficial acts of any officers theeof, or, in any way connected withor due from
the United States, unless such ontraCt or akieement be executed and approved
as follows:
*
*
*
*
. *
S

*

Second. It shall
* * bear the approval of the Secretary of the Interior * * * indorsed uponit.
:

*

:

*

:*

..

:

0-

*

:

,

*X

All contracts or agreements made in violation of this section shall be null

andvoid * *
Section 81.does not specifically mention contracts between Indian
tribes .and attorneys. Such contracts are, however, plainly covered by
the section if they provide for services relating to any one or-more
of the matters specified in the section. It appears, in fact, that the
impositions to which the Indians had been subjected by unscrupulous
members of the legal-profession constituted an impelling reason for
the- enactment of the legislation. As was pointed out in a memorandum dated January 22, 1946 (59 I., D. 189), from the Solicitor to

the C6fiunissioner of Indian AffairsThis legislation was enacted to protect the Indians in their contractual dealings
with attorneys and, agents, a field in which the Indians were not without sad
experience. The Indians had previously beenthe victims- ofmonstrous
and
shameful frauds perpetrated by agents and attorneys, and this legislation which
drastically curtailed the right to contract was obviously intended as an extreme
measure designed to remedy whatwas regarded as a great evil. *. * *

Section 476 is derived from section16 of the Indian Reorganization
Act of June 18, 1934 (48 Stat. 984, 987). This section authorizes

Indian tribes to organize, and it provides that the' constitution adopted
by any Indian tribe "shall vest in such tribe or'its tribal council

the pow er, among others, "To employ legal counsel, the choice of
counsel and fixing of fees to be subject to the approval of the Secretary
of the Interior." 2
As the earlierstatutory
provision (section 81) is, by its terms, appli-

cable to all tribes residing within the territorial limits of the United
States, and as the later statutory provision (ston 476) is applicable
only to those tribes which have adopted constitutions under it, the
I The omitted words are "and the ommissioner of Indian Affairs."' By Reorganization
1950 (15 F. . 3174), the authority to approve contracts conferred on-the
Commissier by section 51 was transferred to the Secretary.
*
The- employment of counsel for the prosecution of claims of the tribes against- the
'United States is dealt with in section 15 of the Indian Clalis commission
Act of August
is 1946 (60 Stat. 1053, 2 U. . C., 1946 ed., see. i0n). This section requires that attorneys for Indian tribes which are organised under the provisions of the Indian Reorganization Act be selected pursuant to the constitution and bylaws of the tribes. These constitutions and bylaws usually paraphrase the provisions in ssction 476 which require -the
chioice
c of couunss and the fixing of fees to be approvl
by the Secretary of the Interior.
The employment of attorneys by other claimants is subjected to the provisions of section 81.

Flaz No. .3 of
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question arose whether section 476 had -superseded section -81 with
respect to contracts- between organized tribes and. attorneys. In an-sweringthis question in the affirmative,the Solicitor said in a memorandum dated January 23, 1937:3
*

*

*

:Tothe extent of any'conflictor inconsistency it is clear that.section 16

:is controlling and supersedes the prior law. Requirements of the prior law not
directly inconsistent or conflicting may also be superseded as to the particular
kind of contract to which section 16 applies if such was the intent of Congress.
A consideration of the general background and purpose of the Indian Reorganization Act leaves no doubt that the purpose of the, statutory provision in question
-was to increase the scope of responsibility and discretion afforded.the tribe in
its dealings with attorneys. Earlier drafts of legislation contained- provisions
limiting the fees that might be charged.. After considerable discussion before
the Senate Committee (Hearings before the Committee on Indian Affairs, United
States Senate, 73rd Congress, 2d session, S. 2755 and S. 3645, part 2, pages 244-247), it was decided that the -Secretary of the Interior should have the added
power to approve or veto the choice of counsel. This discussion would have been
futile and the statutory, provision would have been meaningless if the intention
.had been.to make those contracts subject to the provisions of section 81, Title 25
of the Code.

As the view expressed by the Solicitor in 1937appears to be correct,
the question of the scope of the Secretary's authority must be separatefy' considered 'uihder sctions' 81 'and 476.'

Section 81 prescribes a number of requirements which a contract of
employment between an Indian tribe and an attorney must meet, in
addition to the requirement that the contract must bear the Secretary's
approval indorsed upon it. These specific statutory requirements
operate to limit the SecretaryIs discretion, in that nole of them can
be dispensed with by the Se6retary, and it is the duty of the Secretary
tosee to it that the requirements are met by any contract coming before
him for approval. It does not follow, however, that the Secretary's
'authority is' limited to examining proposed contracts for compliance
with the statutory requirements, and that the Secretary calnot with'hold his approval for reasons unrelated to the specific requirements
of the statute. The contract itself may wellcontain many provisions
which are unrelated to the specific statutory requirements, and inasmuch as the contract in its entirety is subject to the Secretary's approval, the Secretary clearly would be authorized to -consider the
contract as a whole, including any provisions unrelated to the specific
-statutory
requirements, and approve or withhold approval as his

judgment might dictate.

-

- -

The, text of this -memorandum appears in the Handbook of Federal Indian Law at

1S Op. Atty. Gen. 498 (1886) ; McMurray v. Choctaw Nation, 62 Ct. Cl. 458 (1926),
cert. denied 275-U. S. 524.
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It was the purpose of Congress in section 81 to provide statutory
safeguards that would be binding on the Indians and their attorneys,
and on the Department as well, but Congress 'apparently realized the;
iipiracticability of covering by statute ill adv~jlee eyv factor that.
sIold be taken into account and, hence, provided for the additional
safeguard of Secretarial approval. In doing so, it, was the evident
intention of the Congress to enable the Secretary to condition his:
approval upon such other requirements as he might deem to be neces'sary for the protection of the Indians.
In La Motte v. United 8tates, 254 U. 5..570 (1921), the Supreme
Court upheld the validity of regulations promulgatedby the Secretary of the: Interior for the purpose of prescribing in advance the
,terms and conditions which leases should contain in order to meet.
his approval under a statute whic h .authorized
the Indians to make
,suh leases "subject only-to the approval of' the Secretary of the Interior." After pointing out that the failure of .the leasi.ng-provision
to say anything about regulations was unimportant, and that the
power to make regulations for the purpose of carrying the leasing
provision into effect would be implied, the Supreme Court said
(p.:577)
Without doubt the regulations prescribed operate to restrain the Indian from
leasing in his own way and on his own terms, but this is not a valid objection.
If there were no regulations, the disapproval of a lease satisfactory to him
.would work a like restraint. Manifestly some restraint is intended, for theleasing provision does not permit the Indian to lease as he pleases, but only
with the Secretary's approval.

Statutes providing for the approval by the Secretary of the Interior
of contracts made by Indians are numerous, and, whenever the courts.
have been called upon to consider such statutes, they have uniformly
held :that the power of approval, carries with it wide discretionary
authority-to determine the.conditions Liderwhich approval willbe,
granted. Thus, in Aniclker v. Gnsbuirg, 246 U. S. 110 (1918), the
Court had under consideration the power of the Secretary under
section 2 of the act of May 27, 190,8(35 Stat. 312), which provided
that leases of restricted lands of members of the Five Civilized Tribes
in Oklahoma might be made with the approval of the Secretary of
the Interior, under rules and regulations prescribed by him, and not
otherwise. The Court said (p. 119)
The statute is plain in its provisions-that
no lease, of the character here
in question, can be valid without the approval of the Secretary. Such approval
rests in the exercise of his discretion; unquestionably this authority was given
to him for the protection of Indians against their own improvidence and the designs of those who would obtain their property for inadequate compensation. It

is also true that the law does not vest arbitrary authority in the Secretary of
the Interior.

But it does give him power to consider the advantages

and
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disadvantages of the lease presented for his action, and to grant or: withhold
approval as his judgment may dictate.

See, also, to the same general effect, Davis v. Wiliford, 271 U. S.
484 (1926).,-:

Of course, the authority conferred upon the Secretary by section 81,
although very broad, is not unlimited. Approval of a contract could
not be withheld capriciousl or on purely arbitrary grounds.: Moreover, as the'power to contract is vested in the tribe, the Secretary
could not initiate or make a contract for a tribe.5 Subject to these
limitations and to the observance of the specific requirements imposed
by section 81, it is my opinion that the discretionary authority vested
in the Secretary under that section is broad enough to empower the
Secretary to grant or withhold approval of contracts between Indian
tribes and attorneys in accordance with his view as to what is necessary or advisable in order to protect the interests of the Indians, and
to prescribe in advance the:terms and conditions which a contract
between an Indian tribe and legal counsel must contain in order to
meet with the Secretary's approval.
X\

0t-00

~~II

The provisions of section 46 which are pertinent to the present
inquiry circumscribe the limits of the Secretary's authority by confining the requirement of Secretarial approval, insofar as contracts
between organized Indian tribes and-attorneys are concerned, to the
choice of counsel aui the fixing of fees. In this respect, the section
differs materially from section 81, under which the contract in its
entirety is subject to Secretarial approval. The considerations which
may be invoked for withholding approval under section 476 from a
contract made by an organized tribe with legal counsel must, therefore, bear some reasonable relationship either to the choice of counsel
or- to the fixing of fees. For example, as contract provisions wholly
unrelated to these matters are not subject to the Sedretary's approval,
any attempt to require the inclusion in a contract of such unrelated
provisions as a condition precedent to the granting of Secretarial
approval would be beyond the scope of the Secretary's authority under
this section. See Wor v. Mosier, 261 U. S. 352 (1923) ; Ballinger v.
Frost, 216 U. S. 240 (1910).

Wide discretion is, however, vested in the Secretary with regard to
determining what considerations ought to be taken into account under
section476 in.passiiig upon thecchoiceof counsel andthe fixing of fees.
Mott v. United States, 283 U. S. 747, 751 (1931) Midland Oil Co. v.
74 (8th Cir., 1910) Jennings v. Wood, 192 Fed. 507 (8th Cir., 1911).

uredr, 179 Fed.
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Subject to the traditional limitations against arbitrary or capricious
r Withhold
approval to fantj
action; I believe that the Secretary-may
couliisel
legal
Ad
tribe
organized
an
between
a
contract
approval from
to the
related
properly
b
to
deems
he
which
for any reas6n or reasons
6 Similarly, the Secrktay 'may
of
fees.
choice of counsel or the fixing
promulgate regulations pescribing in advancethe terms and provisions relating to these matters which a dort'ract between-an organized
rieCeive his approval.
tribe and legal counsel must contain in brder t'o
-Theforegoing discussion outlines in geial terms the scope of the
Secretary's authority under sections 81 an 476 and the liiitations
upon the exercise of such authority. 'This neial teatneiit is necessary for, the reason that it is not possible to foresee and 'provide' for
every possible contingency or~eventuality that might call for the 'exer-

cise of the Secretary's authority under these respective section The
views expressed will, I hope, supply guidance f or the formulation of
regulations governing the employment of attorneys by Indian tribes.
In the formulation of the views 'stated in this meriaorandum, consideration has been given to the comments made by lawyers and others
on a memorandum that was issued by the Commissioner of Indian
Affairs on November 9, 1950. None of the arguments made, and none

the vi'el7vs
of the authorities cited, in those commnIeitsreqresthat
'
expressed above b'emodified in any way.'
One erroneous thought which appears to run through the various
comments received by the Department should be mentioned. This is
that the exercise by the Secretary of authority such as I have outlined
would interfere with the free choice of counsel by Indian tribes and,
therefore, would be ilawful. This objection 'is' without merit, since
the Secretary's authority is 'derived from: statfuteisvalidly enacted in
the exercise-of the plenarypower possessed by1Cngress'over the property 'and affairs of Indian tribes. Lone Wolf v. Hitcheock, 187 U. S.
553, 565 (1903) United States v. Kagama, .118 U. S. 375, 384 (1886);
United States v. Sandoval, 231 U. S. 28, 43 (1913).; United States' v..
Nice, 241 U. S. 591 (1916) Bowiling v. United States, 233 U. S. :528
(1914) ; .Winton v. Amos, 255, U. S. 373 (1921). That this power

extends to the regulation of the contract relations between Indians
and private parties is no longer open to question. Fee Pasley v. Union
National Bank, 278 Pac. 621 (Okla., 1928); Osage County Motor Co.
v.. Pappin, 281 Pac. 217 (Okla., 1929); Osage Coty Motor Co. v.
United States, 33 F. 2d 21 (8th Cir., 1929), cert. denied 280 U. S. 577.

Whether the existing restrictions on the power of Indian tribes to'
See,in this connection, Southern Pacific 'Co. v. Olmvian Co., 260 U. S. 205, 208'
(1922); Sunderlanr v. United States, 266. U. 5. 226, 235 (1924).:
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employ attorneys of their own choice should be removed in whole or in
part is a matter for determination by the Congress. Until that body
acts, theceiting
restrictiois are binding on the. Indians and their
attorneys,andalso on the Department.

t f; 00 -SCRIP APPLICATIONS

MASTIN

.

G. W ITE,

: 5~~~~~~~0

FOR SUBMERGED COASTAL LANDS

Valentine -Gerard
Crow- Porterfield- Wyandott - Sioux
Half-Breed- Forest-Lieu Selections - Soldiers' Additional - Public
Lands-Withdrawals-Mineral
ands-Surveys-Occupancy Under

Scrip

Claim of Right.
-Tidelands and lands beneath navigable inland waters! belong to the States

within whose boundaries they are situated (or to the States',grantees).

-

Only public lands can be selected under scrip.,
The term "public lands," when used in Federal provisions of law relating to the
disposition of land, does not include submerged coastal lands.
Submerged coastal lands cannot be selected under public-land scrip.
Withdrawn lands are not subject to scrip locations.
Land known to be valuable for oil is "mineral" land for the purpose of scrip
i

location.

Submerged coastal lands are not subject to being surveyed.
Land occupied by another person under a claim of right cannot be selected
under scrip as vacant or unoccupied or unappropriated land.

M-36084
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To THESECRETARY.

This responds to your oral request for an expression of my opinion
regarding the action that the Department should take upon certain
pending applications 1to select, under various types of land scrip, areas
of suibmerged lands. The earliest of these applications was filed on
August 8, 1946, and the latest was filed on May 12, 1951. One of the

Irged lands along the coast of Louisiana,
applications involves subme
two involve submerged lands along the Texas coast, and the remainder
involve submerged lands. along the coast of California. The areas
applied for vary in size from 40 acres to 1,9'32acres.:
It will be assumed, for the purpose of this discussion, that all the
submerged lands involved in the applications previously mentioned
lie seaward of the line of ordinary low tide along the respective coasts
of Louisiana; Texas, and California, and that they are all situated outside the inland waters of those States, so that they are subject to the
1 Los Angeles 064374, 068714, 069033, 069107, 084333, 082864, 084334;1 and 084335,
BLM 022310 and 022604, and MisC. 61877.
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paramount rights, ful dominion, and power of the United States
under the Supreme C'ourt's decisions in United States v. Louisiana, 339
U. S. 699 (1950), United States v. Texas, 339 U. S. 707 (1950), and
Enited States v. California, 332 U. S. 19 (1947). To the extent that
any of these areas may actually comprise tidelands (i. e., lands situated
between the lines of high and low tide) or lands beneath navigable
inland waters, they belong to the States within whose boundaries they
are situated (or to the Statesi grantees), under the doctrine announced
by the Supreme Court in Pollard's Lessee v. Hayan, 3 How. 212 (1845),
sand related cases.

I
It seems advisable at the outset to summarize briefly the different
-provisions of law which are involved in this problem.
Four of the pending applications are based, in whole or in part,
upoll scrip issued under the act of April 5, 1872, for the relief of
'Thomas B. Valentine (17 Stat. 649). That act authorized the Federal courts to -adjudicate the merits of the claim of Thomas B. Valen-tine to a certain area of land in Sonoma County,' California, under a
Mexican grant. It was provided in section 3 of the at (p. 650)

that-

* * * a decree under the provisions of this act, in favor of said claim,
*shall not affect any adverse right or title to the lands described in said decree;
,but in lieu thereof, the claimant, or his legal representatives, may select, and
.shall be a wed, patents for an equal quantity of the unoccupied and un-appropriated public lands of the United States, not mineral, and in tracts not
less than the' subdivisions provided for in the United States land laws, and, if
unsurveyed when taken, to conform, when surveyed, to the general system of
.United States land surveys; and the Commissioner of the General Land;Office,
under the direction of the Secretary of the Interior, shall be authorized to
issue scrip, in legal subdivisions, to the said Valentine, or his legal representa-tives, in aecordance with the provisions of this act: * *

Four of the pending applications are based upon scrip issued under
the act of February 10, 1855, for the relief of the heirs of Joseph
-Gerard (10 Stat. 849). That act provided that the three children
-of

Joseph Gerard-

* 4
are hereby permitted to enter, each one of them severally, or his or
their heirs, one section of the public lands, without the payment of any con.sideration for said three sections * * *. [P. 850.]

One of the pending' applications is based in part upon scrip issued
inder the act of February 18, 1907, relating to the land claim of
Isaac Crow (34 Stat. 896).

That act, in section 1, confirmed the

-patents theretofore issued by the United States, and the previous
.allowances of bona fide homesteadrentries, on lands within the specified sections comprising Isaac Crow's land claim, and henl provided
in section 3 (p. 897)
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That the heirs, assigns, or legal representatlve4 of Lucretia Williams shalV
bave the right to enter upon any of the public lands of the United States, noti
mineral, and subject to homestead entry, a quantity of land equal in extent to

that heretofore patented or entered
first section of this Act * * *

*

*

*

within the sectionsdescribed in the.

One of the pending applications is based in part upon a warrant

issued under theact of April 11,1860,for the relief of the Xgalrepresentatives of Charles Porterfield, deceased (12 Stat. 836). That act
authorized the Secretary of the Interior to issue to the: executors of
Robert Porterfield, deceased, warrants covering 6,133 acres of lahd* * *; according to the usual subdivisions of the public surveys, in quantities
not less than forty acres; to be by them located on any of the public lands which
have been or may be surveyed, and which have not been otherwise appropriated
at the time of such location * * *; to be selected and located in conformity
with the legal subdivisions of such surveys * * *

Four of the pending applications are based in part upon rights
claimed with respect to forest-lieu selections under' the act of June 4,
1897 (30-Stat. Ii, 36), as modified.

The; 1897 act provided:

That in cases in which a tract covered by. an unperfected bona fide claim or

by a patent is included within the limits of a public forest reservation, the
settler or owner thereof may, if he desires to do so, relinquish the tract to the
Government, and may select in lieulthereof a tract of vacant land open to

settlement not exceedingin area the tract covered by hisclaim or patent *

*:

-y
the act of June 6, 1900 (31 Stat. 588, 614), Cdngress required that
all subsequent selectioinsof laud made under the 1897 act** * shall be confinedto vacant surveyed nonineral
are subject to homestead entry * *

public lands which

The provisions of law relatin~gto forest-lieu selections were repealed
by the act of March 3, 1905 (33 Stat. 1264). However, Congress subsequently enacted the act of September 22, 1922 (42 Stat. 1017), for
the relief of persons who had relinquished land to the Government
under the 1897 act bLitwho had failed to record their selections prior
to March 3, 1905,or whose lieu selections were finally rejected. The
1922 act provided that such persons might, under certain circum.stances,be permitted to select "not to exceed an equal value of nationalforest land, unoccupied, surveyed, and nonmineral in character
* *. *" (which obviouslyis inapplicable here), or might, under
other stated.circumstances, select*

*

*

surveyed, nonmineral, unoccupied, unreserved public lands of approxi-

mately equal:area and value

*

*

Six of the pending applications are based, in whole or in part,: iUpon
additional lands
soldiers' Irights
..purposes
PO
d' :P!
I '.t._i_.
j
_ .J..ffor homestead
, :~~~~~~~S
S d toj enter
under section 2306 of te Revised Statutes (43 E. S. C., 19,46.ed.,
948955-54-35
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sec. 274) ,2 That section provided, in effect, that. any person who had
served honorably in the armed forces of the United States during the
Civil War for at least 90 days, and who had theretofore (i. e., prior
to June 22, 1874) entered under the homestead laws a quantity of land
less than 160 acres*
*: * shall be permitted to enter so much land as, when added to the quantity previously entered, shall not exceed one hundred and sixty acres.

Two of the pending applications are based in part upon Wyandott
script issued under article 9 of the treaty of January 31, 1855 (10 Stat.
1159, 1162), which provided:
*

*

*

that each of the individuals, to whom reservations were granted by

the fourteenth article of the treaty of March .seventeenth, one thousand eight
hundred and forty-two, or their heirs or legal representatives, shall be permitted
to select and locate said reservations, on any government lands west of the States
of Missouri and Iowa, subject to preemption and settlement * *

* Three of the pending applications are based in part upon scrip
issued under the act of July 17, 1854 (10 Stat. 304). Section 1 of that
act authorized the half-breeds or mixed-bloods of the Sioux tribe to
relinquish their interests in a certain, area of land, and it authorized
the President, upon such relinquishment*: * $ to cause to be issued to said persons * * * certificates or scrip
for the same amount of land to which each, individual would be entitled in. case
of a division of the said grant or reservation pro rata among the claimantswhich said certificates or scrip may be located upon any * * * unoccupied
lands subject to. preemption or private sale * * *: AMd provided frther,
That no transfer or conveyance of any of said certificates or scrip shall be valid.

II
In beginning our consideration of the legal question posed by the
applications mentioned above, it is apparent immediately that none of
the applications can be approved by the Department unless it is determined, in the first instance, that the lands applied for are public
lands.
An examination of the pertinent statutory provisions set out in
part I of this memorandum reveals that the provisions upon which
the Valentine, Gerard, Crow, Porterfield, and forest-lieu applications
are based specifically indicate that only "public lands" may be selected
'in pursuance of the rights granted by those statutes.
In the case of the applications which involve soldiers' additional
homestead rights under section 2306 of the Revised Statutes, it is pertinent to state that section 2306 comprises part of chapter 5, entitled
"Homesteads," of title XXXII of the Revised Statutes, and that it is
2 This section was derived from section 2 of the act of April 4, 1872 (17 Stat. 49), as
amended by the act of June 8, 1872 (17 Stat. 333).
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plainly stated elsewhere in the chapter that only "public lands" are
subject to homestead entry (see, in particular, Rev. Stat. sees. 2289,,
2304; 43 U. S. C., 1946 ed., sees. 161, 271).

'Insofar as the applications which rely in part upon Wyandott
scrip are concerned, it will be noted that, under the language used
in the treaty, such scrip may only be used for the selection of lands
"subject to preemption and settlement." At the time of the making
of the Wyandott treaty on January 31, 1855, the basic provisions of
law governing the preemption of and settlement upon lands of the
United States indicated specifically that only "public lands" were
subject to preemption and settlement (sec. 10 et seq., act of September
4, 1841, 5 Stat. 453, 455).

Hence, the right of selection granted by

article 9 of the treaty was necessarily limited to public lands.With regard to the applications which are based in part upon Sioux
half-breeds' scrip, it will be observed that the pertinent statutory
language indicates that such scrip may be used only for the selection
of "lands subject to preemption or private sale." Since none of the
land sought in these applications has ever been made subject to pri-.
vate sale, there is left for interpretation only the phrase "lands subject
to preemption." With regard to this point, the discussion of Wyandott scrip in the preceding paragraph is equally applicable to Sioux,
half-breeds' scrip.
It is clear, therefore, that the several provisions of law which are
involved in this problem granted rights of selection only with respect
to public lands.
The term "public lands," when used in Federal provisions of law
relating to the disposition of land, does not include land lying seaward of the line of high tide along the coast. Manin v. Tacoma
!awd Co., 153 U. S. 273, 284 (1894); Sively

v. Bowiby,

152 U. S. 1,

49-5Q (1894) ; see Borax Consolidated, Ltd., et al. . Los Angeles, 296
'U. S.10, 17, 22 (1935)..
The Mann case, cited in the preceding paragraph, is particularly
significant for our purpose. That case involved the validity of loca;tions made under Valentine srip on lands situated below the line of:
high tide in Commencement Bay, Territory of Washington. The
Supreme Court held, in effect, that the locations were invalid because*
only public lands could be located under Valentine scrip nd thei
lands involved in the case were not in the category of public lands.3
As all of the lands sought in the applications involved here are
situated seaward of the line of high tide along the coast, they are not
within the category of public lands. For that reason, apart from:
a As Washington was a Territory at the time when the locations were made, title to the
lands was vested in the United States at the time of the locations. Hence, the lands were
Government lands but not "publiclands."
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any others, all the applications must be rejected by the Department.
This conclusion is not negatived by the decision of the Supreme
Court in the case of Hynes v. Grmes Packing Co., 337 U. S. 86 (1949).
That case involved, among other things, the interpretation of section 2:
oftheactof

May 1,;1936-(49 Stat. 1250; 48 U. S. C., 1946 ed., sec. 358a),

which authorized the Secretary of the Interior to designate as anIndian reservation any "public lands which are actually occupied
by Indians or Eskimos" within the Territory of Alaska (as well as
other lands specified in>the section). Under the authority of this
section, the Secretary issued an order which established the Karluk
Indian Reservation on Kodiak Island and,- where the reservation'
fronted on Shelikof Strait, placed within the boundaries of the reservation coastal
waters
to a distance of 3,000 feet from the shore
line
n.
.
eV
at mean low tide.: The Court held that the statutory phrase previously
quoted authorized the Secretary to include the coastal area within the
boundaries of the reservation. The Court expressed the view that
an interpretation of the statutory language so as "to describe only
land above mean low tide is too restrictive in view of the' history and
habits of Alaska natives and 'the course of administration of Indian
affairs in that Territory." (Pp. 110-111.) The Court stressed that
section 2 of the 1936 act "gives no power to the Secretary to dispose
finally of federal lands" or "to convey any permanent title or right
to the Indians in the lands or waters of Karluk Reservation" (p: 102)
and the (Court indicated that it was the temporary character of the
reservation, and the circumstance that the governing statutory provision was part of a series of legislative enactments designed to improve the economic condition of Alaskan natives, that distinguished
the Hynes case from other cases holding that the term "public lands"
does not include lands below the high watermark along the coast.-

(Pp. 15-116.)
At the present time, we are considering the meaning of the term
"public lands" when used in provisions of law providing for the final
disposition of lands. There is not involved here any mere matter of
temporary occupancy and use of Government lands, such as the Supreme Court said was involved in the Hynes case.. Hence, we must
interpret the term "public lands" in accordance with the Supreme
Court's earlier decisions dealing with statutes providing for the final
disposition of land.

Furthermore, if the lands involved in the pending applications
were otherwise available for selection under scrip, it would be necessary to consider the effect upon them of the general withdrawal order
of: November 2, 1934 (Executive Qrder 6910, 43 CFR 297.11)

or
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the general withdrawal order of February 5 1935 (Executive Order
-6964,43 -CFR 297.12),:or-Executive Order 9633 dated September 28,
1945 (10 F. R. 12305).

The order of November 26,1934, declared that "all of the * * *
public land in the States of
* *
California * * * be, and it
hereby is, temporarily withdrawn from * * location * * * or
entry, and reserved for classification, and pending determination of
the most useful purpose to which such land may be put * *
The order of February 5,1935, effected a similar withdrawal of "all the
public lands" in Louisiana and certain other States. These withdrawals were, in effect, ratified by Congress in section 7 of the Taylor
Grazing Act, as amended (43 U. S. C., 1946 ed., sec. 315f).

Executive Order 9633 declared that the lands "of the continental
shelf beneath the high seas but contiguous to the coasts of the United
States * * * be and they are hereby reserved, set aside, and placed
under the jurisdiction and control of the Secretary of the Interior
for administrative purposes, pending the enactment of legislation in
regard thereto."
Therefore, even if the lands involved in the pending applications
were otherwise available for selection under scrip, they would have
been withdrawn prior to the respective dates on which the pending
applications were filed, and they would still be subject to such withdrawals. So long as lands are withdrawn, they cannot be selected
under scrip.

See C(hotard v. Pope, 12 Wheat. 586 (1827).4

IV
Perhaps it should also be mentioned that most of the areas involved
in these scrip applications were, at the times when the several applications for such areas were filed, known to be valuable for oil. By
this, it is meant "that the known conditions at that time were such as
reasonably to engender the belief that the lands contained oil of such
quality and in such quantity as would render its extraction profitable
and justify expenditures to that end." United States v. Southern
PaciflG Co. et al., 251 U. S. 1, 13-14 (1919). Such areas, constitute
"mineral" lands, within the meaning of that term as used in publicland statutes. Burke v. Southern Pacifie Railroad Co., 234 U. S. 669,
676-679 (1914); United States v. Southern PacifcCCo. et al., supra.
In this connection, it may be noted that the governing statutory
provisions under which the Valentine, Crow, and forest-lieu applica4 Insofar as public lands within the States of California and Louisiana withdrawn by the
orders of Novembe 26, 1934, and February 5, 1935, are concerned, the Secretary of the
Interior is authorized, in his discretion, to examine and classify such lands as "proper for
acquisition in satisfaction of any outstanding 5
*
script rights or land grant, and
to open such lands to entry, selection, or location for disposal in accordance with such
classification * * *." (43 U. S. C., 1946 ed., sec. 315f.) Of course, no action along
this line has been taken with regard to the lands involved in the present applications.
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tions are based specifically state that only nonmineral lands may be
selected under such provisions of law.
With regard to the applications involving soldiers' additional homestead rights under section 2306 of the Revised Statutes, it has previously been mentioned that this section comprises part of chapter 5 of
title XXXII of the Revised Statutes. Another section in the same
chapter (Rev. Stat. 2302, 43 U. S. C., 1946 ed., sec. 201) provides that

"mineral lands" are not subject to entry under the provisions of the
chapter.
The provisions of law under which the Gerard, Wyandott, Sioux,
and Porterfield applications were filed do not expressly exclude mineral
lands from their scope. However, all the present applications involving Gerard, Wyandott, and Sioux half-breeds' scrip seek to obtain
lands situated within the State of California, and the Supreme Court
has held that, as early as 1853, the policy of the United States with
respect to the disposition of mineral lands in California had been
developed to the point where such lands were impliedly excluded from
the scope of legislation providing in general terms for the disposition
of public lands, and were affected only by legislation expressly providing for the disposition of mineral lands. Mining Company v.
Consolidated Mining Co., 102 U. S. 167, 174-175 (1880).

The several

provisions of law involved in the present Gerard, Wyandott, and Sioux
applications are all subsequent in time to 1853.5 Consequently, it
seems clear that mineral lands in California were, by implication,
excluded fron the scope of such provisions of law.
It appears that the 1860statute providing for the issuance of Porterfield warrants, although it does not expressly exclude mineral lands,
would be subject to the general rule of implied exclusion stated by
the Supreme Court in the case of United States v. Sweet, 245 U. S. 563,
567 (1918), as follows:
In the legislation concerning the public lands it has been the practice of
Congress to make a distinction between mineral lands and other lands, to deal
with them along different lines, and to withhold mineral lands from disposal
save under laws specially including them. * * * 6

It is unnecessary in the present instance, however, actually to pass
upon the question of the implied exclusion of mineral lands from the
scope of the provisions of law mentioned in the two preceding paragraphs, or upon the question whether surface rights to the mineral
lands involved in the several applications under consideration in this
I The

promise made in article XIV of the treaty of March 1, 1842 (11 Stat. 581, 583),

to grant lands to the Wyandotts related only to."lands

*

*

set apart for Indian

use." The grant of the right to select public lands subject to preemption and settlement
was not made until 1855.
ICf. Work v. Louisiana, 269 U. S. 250, 255 (1925), in which the Supreme Court said
that "There was, however, no such settled policy in 1849 and 1850 * *."
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memorandum might be obtained by the applicants under the provisions of 30 U. S. C., 1946 ed., sec. 121. As indicated in other parts

of this memorandum, the rejection of the applications is required for
reasons apart from the. mineral character of lands.

There are other pertinent points which might be discussed. For
example, there is the circumstance that the lands' applied for have
never been surveyed and are not subject to being surveyed (see Mann
v. Tacoma Land Co., spra).

and, consequently, could not be selected

under provisions of law limiting selections to surveyed lands or lands
subject to survey. Also, there is the further fact that a number
of the areas applied for were, at the times when the respective applications were filed, occupied under claims of right by other persons engaged in. the production of oil from such areas and, accordingly, apart
from the other considerations mentioned in this memorandum, would
not have been subject to selection as "vacant" or "unoccupied" or
"unappropriated"
lands. See Atherton v. Fowler, 96 U. S. 513, 519
(1877); Cowell v. Lammers, 21 Fed. 200, 203 (C. C. D. Calif., 1884).

It seems unnecessary, however, to extend the discussion, because it
is already clear that, for reasons previously given, the Department
must reject all the pending applications.
MASTIN G. WHITE,

Solicitor.
APPEAL OF SOUTHWEST WELDING
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15 of Standard Construction Contract-Finality

of Contracting Officer's Interpretation of Specifications.
An appeal lies to the head of the Department by a contractor who has made a
proper and timely protest from a decision of the contracting officer under a
paragraph in the specifications which reads: "Except for such protests or
objections as are made of record in the manner herein specified and within
the time limit stated, the records, rulings, instructions, or decisions of the
contracting officer shall be final and conclusive."
Article 15 of the standard form of construction contract does not preclude the
head of the Department from deciding an issue as to both the facts and
the law. A decision as to the facts is final and conclusive. A decision as
to the law may be reviewed by the courts. United States v. Moorman

distinguished.

* An ambiguous provision in a contract drafted by the Government will be
-

onstrued.against the Government.
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ADI)XINISTRATIVE DECISION

Southwest Welding & Manufacturing Co., 3201 West Mission Road,
'Alhambra, California, filed an appeal dated July 'T, 1950, from a
decision of the contracting officerof the Bureau of Reclamation, dated
June 8,1950, which denied its claim for additional compensation under
Contract No. I2r-17982 dated April 30, 1948.
There is no controversy regarding the facts. The claim was denied
on the ground that, under the contracting officer's interpretation of
the terms of the contract, the:Government was not obligated to make
the additional payment.'
The contract provided that the contractor should supply the materials and perform the work for "furnishing, delivering, field-weld:ing and radiographing steel penstocks" for the Davis power plant,
Davis Dam Project, Arizona-Nevada.2 All, work other than that described in the contract was to be performed by another (construction)
contractor.
The Construction Engineer at Davis Dam, in a letter dated February 1, 1949,informed the contractor that, under the contract specifications, it was required to furnish all work, materials, and equipment
for field girth welds "which includes alining and holding the edges."
In a letter to the Chief Engineer dated March 15, 1949,the contractor
submitted a lump-sum bid, in the amount of $29,003.20,"to cover the
necessary fitting-up and tack welding" of the five 22-foot-diameter
penstocks at Davis Dam. At the same time, the contractor protested
that the latter work had not been included in its original bid "for
the reason that it was not specifically stipulated as part of our obligation under the contract," and that "the performance of this work on
our part is not to be construed as our acceptance of the liability to
perform this operation under the existing contract. It is understood
that the payment for same is to be mutually agreed upon."
In a letter dated March 25, 1949, the Chief Engineer affirmed the
'position of the Bureau, as previously expressed in the Construction
Engineer's letter to the contractor, and concluded that*
* inderthis interpretation we have no authority for making an adjustmentunder the contract as proposed by you. * * * However, the matter is a
'

question of interpretation of the specifications and if after completion of all or
a part of the work, you submit cost records which the Construction Engineer
For this reason, no formal finding of facts summarizing the case is in the record.
2 Article 1 of the contract made Specifications No. 2104, Change Notice No. .1 dated
February 16, 1948, and all schedules and drawings part of the contract.
3The amount was originally estimated by the contractor at $29,697, subject to a later
and more accurate calculation. The amount was finally set at $29,003.20. See memorandum dated January 18, 1950, from the Chief Engineer to the Commissioner of
Reclamation.
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at Davis Dam can check and agree with, we would be agreeable to submitting
the matter to the General Accounting Officefor a decision.

O1nFebruary8, 1950,the Department transmitted to-the Comptroller
General a request of the Bureau of Reclamation for his decision "on
the question of law'as to whether, under the provisions of * * * [the
contract] the contractor is required to aline the edges of penstock
sections as part of the field welding of girth joints without payment
by the Government of additional consideration therefor. 4'
In a ruling (B-92813) dated April i7, 1950,the Comptroller General
sustained the action of the contracting officer in denying the claim.
The pertinent portions of his ruling are the following:
If, heretofore, there existed any doubt as to the correct interpretation of the
foregoing provisions concerning disputes-which, generally, are made a part of
the standard form Government construction contract-under
'circumstances
similar to those prevailing in this case, such doubt was resolved by the Supreme
Court of the United States in the case of United States v. Moorman, 338, U. S.
457, decided January 9, 1950, w, ich, clearly is decisive of the questions here
involved. [Italics supplied; page 4.]
In view of the quoted opinion of the Supreme Court in the foregoing case, the
conclusion is required that whether or not the question herein presented be one
of law or fact it is clearly within the ambit of paragraph 13 of the specifications,
and, consequently, a question solely for determination by the contracting officer,
with the right of appeal by the contractor as provided in Article 15 of the contract. Accordingly, since the contracting officer has decided that it is the contractor's responsibility, under the specifications, to aline the penstock sections
for the girth welding operations, there is no legal basis for paying the contractor
any amount in excess of the contract price for the required work involved.
[Page 6.]

I find it difficult to apply the language quoted from the Comptrolleer
General's ruling to the problem with which we are concerned without
first clarifying certain procedural steps which differentiate the
Southwest contract from the contract involved in the Hoorman case
(referred to hereafter as the Moorman contract).
Both contracts were executed on the standard form prescribed for
Government construction contracts (U. S. Standard Form No. 23
(Revised) ). Article 15 of that form contains the usual "disputes"
clause, which is to the effect that "except as otherwise specifically provided," all disputes "concerning questions of fact arising under this
contract" shall be decided by the contracting officer, subject to the
right of the contractor to take a written appeal within 30 days to the
head of the department concerned, or his duly authorized representative, "whose decision shall be final and conclusive upon the parties
thereto."
4 Attached to the request was a memorandum dated January 18, 1950, from the Chief
Engineer to the Commissioner of Reclamation, which set forth the contracting officer's
views in the matter. The substance, of the memorandum is discussed infra, at page 8.
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In each of the cases under discussion, the specifications, attached to
and made part of the contract, contained additional "protest" provisions. The language employed in each, instance provided that the
contractor, if it should consider any work demand to be outside the
requirements of the contract, or any riing of the contracting officeror
of the.inspectors to be unfair;should submit a protest in writing to
the contracting officer,who should render a written decision thereon.
However, the language used in the respective documents with regard
to the finality of the contracting officer's action differentiates the two
contracts..
Paragraph 2-16 of the specifications of the Moo aman
contract pro-

videdthat**

*:

If the-contractor is not.satisfied with the decision of the.contracting

officer, he may, within thirty days, appeal in writing to the Secretary of War,
whose.decision or that of his duly authorized representative shall be final and
binding upon the parties to the contract., * * *.

In that case, the Supreme Court reversed a decision. of the Court of,
Claims, which had overruled the action of the authorized representative of the Secretary of War in denying the contractor's claim for
additional compensation. The Supreme Court's decision was based on
the ground that, where a contract contains a provision such as that
previously quoted from paragraph 2-16 of the specifications, the Court
of Claims has no jurisdiction to hear the case.,
Paragraph 13 of the specifications in the Southwest case,on the other
hand, provides that*

*

*

Except for such protests or objections as are made of record in the

manner herein specified and within the time limit stated, the records, rulings,
instructions, or decisions of the contracting officer shall be final and conclusive.

The Southwest Welding & Manufacturing Co. filed a timely protest
in writing against the ruling of the contracting officer denying its
claim for additional compensation, as required by paragraph 13 of the
specifications, and it took a timely appeal from his written decision
to the head of the Department, as required by article 15 of the contract.
When these two provisions of the contract are read together, it becomes
evident that there was no finality in the action of the contracting
officer.

It should be observed that article 15 of the standard form of construction contract, as presently written, does not preclude the head of
a department (or his designee), upon the filing of an, appeal under
the circumstances just reviewed, from deciding issues as to both the
law and the facts. Such a decision is final and conclusive as to the
facts at issue, but the article reserves to the appellant a right to resort
d

See UntitedStates v. Moorman, 338 . S. 457, 459 (1950).
United States v. Moorman, 338 U. S. 457, 463 (1950).
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to the courts, if he so desires, for, a final decision on any questions
of law.
In accordance with this view, I conceive the sense of the ruling of
the Comptroller General to be that the head of a department (or his
designee) may decide questions concerning both the law and the facts
on any contract appeal coming before him. Where the contractual
provisions are similar to those in the Moormn contract, the decision
of the head of the department is final and conclusive. Where the
contractual provisions are similar to those in the Southwest contract,
his decision is final and conclusive as to the facts, but the contractor
will still be free to resort to the courts for a final decision with regard;
,to any question of law.
Therefore, it is my conclusion that the appeal of the Southwest
Welding & Manufacturing Co. is properly before the head of the;
Department for consideration and decision.

,, 0

0

: E

~~II

-

.

.i

:

In a memorandum dated January 18, 1950,the Chief Engineer suc-1
cinctly stated to the Commissioner of Reclamation the issue involved

in this appeal' .: The controversy arises almost entirely from differing interpretations of the specifications provisions by the contractor on one hand and this
office on the other. Based upon our interpretation of the specifications as a
whole and more particularly Paragraphs 39, 41, and 50, it is. our opinion that
the contractor is required to aline the edges of penstock sections as part of
the field welding of girth joints without payment by the Government of additional consideration therefor. It is the contractor's interpretation based primarily upon Paragraphs 29 and particularly subsection (c) thereof, 30, and,
50 that he is obligated only to provide all equipment necessary to ho the edges
of the sections in line for welding. It is the contractor's position that alinement
of edges is one operation,. whereas holding the edges in alinement thereafter is
a wholly different operation. * * *

On appeal, the contractor states that the ruling complained of is
based upon the premise that it was obligated to "align and tack weld" 7
the sections prior to field welding; that if this premise is correct, the
undertaking of the Government, as stated in paragraph 29 (c) of the
specifications, to install the sections in final position ready for field
welding becomes meaningless; that paragraph 29 (c) of the specifi'The terms "align" and "tack weld" are recognized as having technical meanings peculiar to hydraulic engineering operations. To "align" has been described as meaning to
place the sections of a penstock that are to constitute a pipe in proper- position, horizontally and vertically, and to hold them in circular section, so that the edges of the plates
at the girth joints will be in a proper position for welding operations. To hold "in circular section" requires the placing of bracing devices, known as "spiders," inside the pipe,
so that it will not be distorted in its circumferential precision. by reason of its own weight.
To "tack weld" means to make small spot welds in order to hold component parts of a
member together until they can be welded more permanently.
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cations was an undertaking by the Government, without cost to the
contractor, to install all penstock sections and materials in their ultimate position and arranged for immediate field welding; and that the
paragraph did not require the contractor, after the Government had
performed what it regarded to be its obligation, to make another
change in the position of the penstock sections, that is, to set them
up or to "align" them, and to do preliminary (tack) welding, before
undertaking the permanent welding. (Appeal, page 7.)s
The contractor contends further on appeal that, as a matter of
fact; not only did it have to place each section in -final position, but
several sections had been so firmly placed in improper position by
the Government (i. e., the construction contractor) at the time when
the structural supports were applied that it was forced to undo this
work before the sections could be placed in final position and permanently welded; that if the contractor "had to change the position of
the sections, as it did, they were not placed in flna7 position by the
Government"; that if the contractor "had to tack-weld them, as it did,"
they were not "made ready by the Government for field welding'?; and
that, therefore, the Government "shifted its obligation to perform
these tasks to appellant." (Appeal, page 8.)
The specifications contain a section entitled "Special Conditions,"
paragraph 15 of which restates "The requirement" of the contract and
emphasizes the fact that the penstocks are to be furnished "but not
installed" by the contractor. The paragraph concludes with the
statement that "Installation of the penstocks is not covered by these
specifications." The fact that the operations of the fabrication contractor were to be meshed with the operations of at least one other
contractor, which was to carry on the heavier phases of the work, is
emphasized throughout the specifications.9 Careful scrutiny of the
8In a letter dated March 15, 1949 (Appeal, exhibit A), the contractor submitted its bid
for the alleged additional work, i accordance with an agreement reached at a meeting
held on March 11, 1949, but stated that, "this work not being included in our bid for the
reason that it was not specifically stipulated as part of our obligation under the contract.
* *' * Labor to fit-up and tack weld (56) sections of 22' 0" diameter penstocks at
Davis Dam, comprising fitting, tacking, measuring, trimming, rebeveling where necessary,
all penstock sections; placing and removing scaffolding and replacing in adjacent tunnels,
placing and moving welding machines, hoists, compressors, and other equipment including
time losses; all in accordance with attached detail sheet. All sections to be placed in
final position by others. [Price bid: $29,697, lump sum] * * * The amount indicated pertains to those sections which are covered by our contract to weld the girth joints,
comprising a total of (56) sections in the five tunnels, including the upstream girth seam
of the (5) downstream expansion joints. Our price is also based upon the assumption
that the sections are to be placed by the present contractor in accurate position, similarly
to Sections 1-i and 1-2 placed in Tunnel No. 1.
9 Additional examples are: Subparagraph 29 (b), which provides that the Government,
without cost to the contractor, will transport all completed penstock sections and penstock
materials from this contractor's field fabrication plant or storage yard to the installation
site; subparagraph (i), which provides that the Government will clean, paint, and embed
the penstocks in concrete; paragraph 33, which provides that "The Government will unload railroad cars, and will hall all plate steel, partly fabricated pipe materials, and
supplies required for the fabrication of the penstock sections," etc.
.
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special conditions -prescribed under the subheading entitled "Manufacture"4discloses no instance in which the term "to align" or the term
C"totack weld" was used, and no such work requirements are otherwise
described.
The controversial provisions of the specifications appear to be the
following:
29.-WOrk and materials to be furnished by the Government.-The Governnent will, without cost to the contractor, perform the following:
*:

:,

.

*

,1

*

*i

*xa

(c) Install all penstock sections and materials in final position ready for field

welding of the girth joints.
$

*

*

*

*

:

(h) Cut make-up section to proper length, and field weld the downstream girth
joints for the downstream expansion joints and all further downstream sections
as shown on Drawings Nos. 351-D-1104 and 351-D-1105.
*

*

*

.

*

*

*i

*

30.-Work and materials to be furnished b the contractor.-The contractor
shall furnish all work and materials required for the fabrication and field welding
of the penstocks, except work and materials furnished by the Government in
accordance with the provisions of paragraph 29, including the following:
*>

*

,1

*

.

*,

*E

*B

(d) Weld and radiograph all field girth joints in accordance with the provisions
of paragraph 50, except those provided for in subparagraph 29 (h) above.
(e) Furnish all welding rods, labor, and equipment required for the girth
joints which he is required to weld.
*

*

*

*

*-

*

:

*A

50.-Field welding of girth joints.-After the Governmenthas transported the

penstock. materials to the point of installation and installed the sections in final
position, the contractor shall weld and radiograph all field girth joints except
those specifically noted in subparagraph 29 (h). All field welding and weld
testing shall be performed in accordance with the applicable provisions of these
specifications. The contractor shall provide all labor, materials, welding electrodes, test plates, and equipment required for the field welding of the girth
joints and shall provide all equipment necessary to hold the edges of the sections
in line for welding. The cost of field welding and radiographing the girth joints
as described herein shall be included in the lump-sum price bid in the schedule.

The aligning and tack welding of penstock sections in an undertaking of the magnitude of the Davis Dam are generally recognized
as necessary preliminaries to the final field-welding operation. In the
absence of any language specifying that these preliminary operations
were to be undertaken by the contractor, the Government's obligation to "install" the penstock sections "in final position ready for
field welding," as prescribed by subparagraph 29 (c), would appear
to encompass such operations.
Support for this view is found in subparagraph 29 (h), which discloses that this contractor was not the exclusive welding agent for
the Government. That provision indicates that the Government
(through the construction contractor, or another contractor) was to
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perform the field welding of te downstream girth joints. Since
.the preliminary operations of alignment and tack welding undoubtedly were required in connection with the field welding of the downstream girth joints, it is not unreasonable to; assume, in the absence of
specific language indicating otherwise, that all preliminary aligninient and tack-welding work would be done by the Government.
Paragraph 30, in specifying the work to be performed by the contractor, fails to mention aligning or tack-welding work. It speaks
in terms of work to be done and materials to be furnished for the
"fabrication and field welding" of the penstocks, and specifically excludes work and materials to be furnished by the Government, as
specified by paragraph 29. This paragraph confirms the conclusion
expressed immediately above regarding paragraph 29. r
Paragraph 50 describes in some detail the operation of field welding
the girth joints. Again, no specific mention is made of a requirement to align or tack weld the penstocks. It might be argued by those
familiar with such work that the penultimate sentence should imply
such a requirement. The ambiguity of the language, however, appears to negative such a construction. After stating, unequivocally,
that the contractor shall provide all labor, material, welding electrodes, test plates, and equipment required for the field welding of
the girth joints-the unquestioned obligation of the contract-the sentence continues, "and shall provide all equipment necessary to hold
the edges of the sections in line for welding." The emphasis here is
on the furnishing of equipment. Unquestionably, a penstock fabricator would possess the equipment necessary for the installation of
penstocks, and it would not be unusual for the fabricator to arrange
for the use of this equipment by other contractors. This procedure
is suggested as having been followed in the present case, where the
fabrication contractor was, by a specific provision in the first sentence
of paragraph 50 of the specifications, excluded from participating in
the installation of the penstocks.
The Govermnent draftsmen could easily have amplified the provisions of paragraph 50 to make clear the obligation of the contractor
by specifying that it was to furnish not only the equipment, but also
the labor and other materials necessary for the performance of the
aligning and tack-welding operations, if the Government so intended.
However, as presently drafted, the paragraph is not clear-cut and
unambiguous.
u
Paragraphs 39 and 41, dealing with the technicalities of the fabrication of the penstocks and of the welding operations, respectively,
were also considered by the contracting officer in reaching his concllsion to deny the contractor's claim. No aid was derived from an

,.,.. SA:
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examination of these provisions toward the solution of the problem
with which we are here concerned.
'The contract and the specifications in the present case were prepared by the Government. It is well established that "doubtful expressions' in a contract are to be "construed most strongly against
the party who uses the language," and that a "contractor should not
be held to have known or suspected that the representatives of the Government who drafted the specifications may have intended, without
expressing it, to interpolate some * * * amplifying expression *D * " Ono v. United States, 111 Ct. C1. 491, 518-519
(1948).

Although the matter is not wholly free from doubt, it is my conclusion that the construction accorded the language of the specifications
by the contractor should be accepted, and that the claim, in the agreed
amount of $29,003.20,should be allowed.

Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 24, Order No. 2509; 14 F. R. 307), the decision of the contracting officer dated June 8, 1950, is reversed, and the
Southwest Welding & ManufacturingCo. is awarded additional compensation in the amount of $29,003.20.
IASTIN G. WrnaED,

Solicitor.
APPEAL OF ALLIS-CHALMERS

MANUFACTURING

COMPANY

Decided August 31, 195

CA-127

Contract Appeal-Escalation Provision-Suspension of Contract-Adjustment of Costs.
The purpose of an escalation provision in a contract is to make available a
means of adjusting the contract price to cover the fluctuations in costs during the performance period of the contract.
Where the Government directed a contractor to suspend operations under the
contract for a period of time, and the contractor had no actual costs of
performance during the period of the required suspension, cost data for the
period of the enforced work stoppage should not be included in calculating
the amount of the adjustment under an escalation provision in the contract.
ADMINISTRATIVE

DECISION

Allis-Chalmers Manufacturing Company, Milwaukee, Wisconsin,
filed en appeal dated Ma 17, 1951, from the action of the- contracting

Qd;~
a
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officer in denying the Company's claim for additional compensation
in the amount of $59,157.69under the escalationprovision (paragraph
25) of the specifications of Contract No. 12r-13541, entered into with
the Bureau of Reclamation on October 7, 1941..
The contract, which is on Standard Form No. 32, provded for the
delivery of four transformers for the Shasta Power Plant, Kennett
Division, Central Valley Project, California,. for the sum of $279,700.
Article 1 of the contract, provided that deliveries should be made
as stated in the schedule of specifications, which fixed the delivery
dates for the first, second, third, and fourth transformers, as. within
300, 315, 330, and 345 calendar days, respectively, after the receipt of
notice of the award of the contract.
The delivery dates provided for in the contract were based in part
On article 18 of the specifications, which provided that "In preparing
bids, bidders should assume that such priority orders as may be necessary to avoid delay will be provided by the Government." The Bureau of Reclamation,' however, was unable to secure the necessary
priority orders for the work under the contract.
On, September 8, 1942,:the Bureau of Reclamation, in compliance
with orders from the War Production Board to curtail work on contracts not essential to the national defense, notified the contractor to
stop construction on three of the four transformers and to divert all
materials accumulated for their construction to the Bonneville Power
Administration.' The provision for these changes was covered by
Order for Changes No. 2 dated September 10, 1942,which was transmitted to the contractor on January 8, 1943, and accepted by it on
January

19, 1943.

The Government, by a letter dated November 30, 1945, which was
received by the contractor on December 3, 1945, requested the contractor to resume work under the contract.
. In findings of fact dated April 19, 1951, the contracting officer
found, inter alia, that the delay in the performance of the. contract
attributable to the Government's stop-order of September 8, 1942,
was excusable.

The present controversy apparently arose when the contracting officer, in computing the amount due the contractor under the escalation
provision (par. 25 of the specifications), included in his calculations
data respecting; the cost' of labor and materials during the period of
the enforced work stoppage.:
The appellant maintains that the act of the Government in ordering
the cessation of the. work constituted a suspension of the contract
The first transformer was not affected by the stop order. It was shipped by the contractor on January 27, 1943, and the contractor In a letter dated July 28, 1950, waived
its right to a price adjustment respecting this transformer.
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during the period of the enforced work stoppage and, therefore, that
data respecting the cost of labor and materials during the period of the
enforced work stoppage should be disregarded in calculating the
amount of the adjustment due the contractor under the escalation
provision.
The escalation provision states, in part, as follows:
Sixty (60) percent of the original total contract price for each item or part
of an item for which a separate period of time for shipment is provided * * *
shall be subject to adjustment at the completion of the contract to compensate
for changes in the cost of labor and materials during the period of time allowed
for the shipment of such item or part of an item. * * * Provided, That, if
the time specified in article 1 of the contract is extended by the Government by
the terms and conditions of the contract, the average hourly earnings for the
months covered by such extension shall be included in the determination of the

adjustments.

**

i As previously indicated, the question at issue is whether data respecting the cost of labor and materials during the period of the cessation of operations under the contract due to the Government's stoporder should be included or disregarded in calculating the amount due
the contractor under the escalation provision. The exclusion of such
data from the calculations in this case would be advantageous to the
contractor, because such costs were lower during the period mentioned than during the subsequent period of the resumption of work
under the contract.
It will be noted that the escalation paragraph provides for an adjustm6nt to compensate for changes in the cost of labor and materials
occurring "during the period of time allowed for * * * shipment." When this quoted phrase is considered in connection with the
proviso respecting an extension of the contract by the Government, it
seems to be clear that an adjustment under the escalation provision
will be based upon, and only upon, data relating to the period or
periods of time actually allowed the contractor by the Government
for the performance of work upon the various items under the contract. Obviously, the period of time during which the contractor was
compelled by the Government's stop-order to desist from performing
work on three of the transformers cannot be regarded as time allowed
by the Government for the performance of work on these items of
the contract. Hence, data regarding the cost of labor and materials
during the period covered by the stop-order in this case would not
be pertinent in calculating the amount of the adjustment due the contractor on the contract price for the three transformers affected by
the stop-order.
A consideration of the purpose of the escalation provision further
supports the interpretation urged by the contractor. It is intended
948955-54
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to provide a means of adjusting the contract price to cover changes
in labor and material costs occurring during the performance period
of the contract. 20 Comp. Gen. 695 (1941); Williston on Contracts
(revised ed.), vol. 9, pages 307-309. Of course, during the period
when the performance of work on the three transformers was inhibited
by the Government's stop-order, the contractor had no actual costs
of performance as to these items, so that the inclusion of cost data
as to that period would be based upon theoretical rather than practical considerations.
For the foregoing reasons, it is my conclusion that the construction
accorded the language of the escalation paragraph by the contractor
is correct, that data concerning the cost of labor and materials during
the period of the work stoppage directed by the Government should
not be included in calculating the amount of the adjustment under
paragraph 25 of the specifications, and that the claim in the amount
of $59,157.69,if correctly calculated in accordance with the theory
adopted in this decision, should be allowed.
Therefore, pursuant to the authority delegated to me by the Secretary of the Interior (sec. 24, Order No. 2509; 14 F. R. 307), the case
is remanded to the contracting officer for the allowance of additional
compensation to Al]is-Chalmers Manufacturing Company in such
amount as may be proper in accordance with the views expressed in
this decision.
IMIASTING. WHITE,

Solieitor
RELEASED

TIME FOR RELIGIOUS INSTRUCTION

First Amendment-Guam Organic Act.
A released-time program under which pupils are released from public schools

for purposes of religious instruction is not per se unconstitutional as
violative of the First Amendment.
A released-time program under which public-school pupils would be released
during one period in the school day for religious instruction under the
auspices of churches designated by their parents or guardians, but under
which the religious instruction would be given at places provided by the
churches and the public-school authorities would assume no responsibility
for the recruitment of pupils for religious instruction, would keep no attendance records, would give no school credits, and would not approve or super-.
vise the religious teachers, could be conducted without violating the First
Amendipent.
The First Amendment does not apply to Guam.
A released-time program for Guam, which would not involve the use to any
extent, either directly or indirectly, of public money or property, could be
conducted without violating section 5 (p) of the Guam Organic Act.
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OCTOBER30, 1951.

To GovERNoR CAILTON SKINNER, OF GUAm.

I am informed by the Director of the Officeof Territories that you
have requested an expression of my opinion as to the validity of a released-time program proposed by the Bishop of Guam.
- The materials Which you have forwarded in this connection include correspondence between your office and the Bishop, in which
the Bishop makes the following statement:
* * * the only kind of released time with which we are acquainted is the
New York system. It is that system which we should like to have introduced on
Guam in favor of the students of George Washington High School.

This statement is supplemented by a memorandum submitted by the
Bishop, outlining the features of the proposed program. A Committee
on Released Time for Religious Education will be formed, composed of
representatives of the Roman Catholic Church and of other denominations if other churches wish to participate. The committee will
prepare, print, and distribute, at its expense, to parents or guardians
of pupils, cards which the parents or guardians may sign if they
wish to request that the pupils under their care be released from
school .to receive religious education at a time to be agreed upon by
the committee and the Department of Education of Guam. Pupils will
present these cards, signed by the parents or guardians, to their teachers or to the principal of the school, as the Department of Education
decides, and the pupils will then be released during the prescribed
period. It is contemplated that this will be the last period of the
school day. Religious instruction will be given off the school premises, at places provided by the participating churches and maintained
at their expense. The school authorities will not distribute cards
relating to the program, recruit pupils for religious instruction, keep
any attendance records respecting the program, give school credits
for religious courses, or approve or supervise religious teachers. The
committee will assume full responsibility for teachers, textbooks, and
religious instruction.
It is my understanding that George Washington High School is the
only public high school on Guam.
The New York system of released time for religious education,
referred to in Bishop Baumgartner's letter, has been recently and
exhaustively reviewed by the courts of New York in Zorach v. Clauson.
The Supreme Court of New York (99 N. Y. S. 2d 339), the Appellate
Division of the Supreme Court (102 N. Y. S. 2d 27), and the New
York Court of Appeals (303'N. Y. 161, 100 N. E. 2d 463) have each
upheld a New York City released-time program. The proposed pro-
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gram for Guam is substantially identical with the New York City
program, except for the fact that the New York City program is
based upon express statutory authorization for absences from school
for religious observance and education, whereas there is no such
statutory authorization respecting Guam.
By the same token, the proposed program for Guam differs substantially and significantly from the program examined by the Supreme Court of the United States in People of the State of Illinois
ex rel. McCollumnv. Board of Education of School Dist. No. 71, Champaign County, Illinois, 333 U. S. 203 (1948), and found to be constitutionally invalid. There, the classes in religious education were
conducted in the regular classrooms of the public-school building.
Pupils not enrolled for religious courses were required, during the
periods of religious instruction, to leave their classrooms and go elsewhere in the building. Reports of attendance at and absence from'
the religious classes were made to the pupils' public-school teachers.
The religious instructors were subject to the approval and supervision
of the superintendent of schools. It was this plan of religious education which the Supreme Court found to be in contravention of the
First Amendment to the Constitution, as applied to the States by the
process of judicial construction of the Fourteenth Amendment.
The New York courts, in the Zoraoh case, construed the McCollwm
case as not holding that all released-time programs are per se unconstitutional, and concluded that the differencesbetween the Champaign
County, Illinois, program and the New York City program were such
as to make the MCollum decision not controlling in the case before
them. On the facts before the New York courts, it was concluded
that the New York City program was not unconstitutional.
I share the view of the New York courts that the MlfcCollum decision

did not necessarily outlaw all released-time programs, and that programs similar to the New York City program (e. g., the proposed
program for Guam) are not violative of the First Amendment. Moreover, it is pertinent to note that the First Amendment, against which
the Champaign County, Illinois, and the New York City programs
were measured in the MCCollutwn
and Zorach cases, is not applicable.
to Guam. See De Lima v. Bidwell, 182 U. S. 1 (1901); Downes v.
Bidwell, 182 U. S. 244 (1901)..
However, section 5 (p) of the Organic Act of Guam (64 Stat. 384)
must be considered in connection with this problem. Section 5 (p)
provides as follows:
No public .money or property shall ever be appropriated, supplied,, donated,
or used, directly or indirectly, for the use, benefit, or support of any sect,..church,
denomination, sectarian institution, or association, or system of religion, or for
the use, benefit, or support of any priest, preacher, minTster,or .other religious
teacher or dignitary as such.
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DES ATELS

November 14,1951

As the proposed program of released time for religious instruction
would not involve the use to any extent, either directly or indirectly,
of public money or property in connection with the program, I do
lot belivreVthatit wou-ktbe in violation of section 5 (p) of the Organic
Act of Guam.
It is my opinion, therefore, that the proposed released-time program,
as outlined by Bishop Baunigartner, would not be legally objectionable.
MASTING. WHITE,

Solicitor.
JAMES DES AUTELS
A-26245

Decided November 14, 1951

of Rental and
Noncompetitive Oil and Gas Lease-Application-Tender
Filing Fee-Modification of Application-Special-Use Permits-Suspension of Application.

-

An application for a noncompetitive oil and gas lease must be rejected where
the amount tendered to cover the filing fee and rental is insufficient for the
acreage included in the application.
Where the amount tendered as filing fee and rental on an application for a
noncompetitive oil and gas lease is insufficient for the acreage sought, and
the application is subsequently modified to eliminate the excess acreage,
the modified application is effective only as of the date of modification;
and it is subordinate to proper applications filed by other persons during the
interim.
The pendency of applications for a noncompetitive oil and gas lease on an

area of land does not bar the Department from turning the land over to a
military department for military use and thus making the land unavailable
for oil and gas leasing.
Where land is unavailable for oil and gas leasing because it is being used under

a 5-year special-use permit for a military purpose, applications for the
leasing of such land will be rejected, rather than suspended pending the
termination of the military use.
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

James Des Autels has appealed to the head of the Department from
a decision dated April 4,1951, by the Assistant Director of the Bureau
of Land Management, which rejected his application for an oil and
gas lease. because the land described in the application was included
in an area used by the Department of the Army under a special-use
permit for an antiaircraft firing range (Fort Bliss antiaircraft range
No. 2).
Mr. Des Autels' application, which was filed on October 18, 1948, was

for several subdivisions of public land, which were stated in the appli-
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cation to contain an aggregate of 1,280acres. The.application was acr
companied by a filing fee of $16 and a payment of $320 for one-half
of the first year's rental, which were the correct amounts for 1,280
acres. Actually, the subdivisions described in the. application .are
portions of irregular sections and contain a total of 1,3.33.02acres. On
the basis of the correct acreage of the land applied for, a filing fee
of $18 and a payment of $333.50for one-half of the first year's rental
should have been submitted by Mr. Des Autels.
Upon discovering his error, Mr. Des Autels modified his original
application so as to eliminate 320 acres from the area for which he had
applied. After this modification, which was received by the land
office on February

25, 1949, the moneys previously paid were more

than sufficient for the required filing fee: and rental on the reduced
acreage.

The Department's regulations in effect at the time when the application was filed provided that "Any application not accompanied by
the minimum [filing] fee and rental payment will be rejected." (43
CFR, 1946 Supp., 192.42.) Under this regulation, it was necessary to
reject Mr. Des Autels' original application, regardless of the fact
that he may have made an honest mistake as to the acreage covered
'by his application.
After Mr. Des Autels modified his application, it would have been
appropriate to accept it as complying with the regulation. However, the modified application could have been considered as effective
only when the modification was made, i. e., on February

25, 1949.

Jean C. James, A-25956 (November 16, 1950). Prior to that date,
applications had been filed by other persons on December 30, 1948,
for all the acreage remaining in Mr. Des Autels' modified application. Consequently, the modified application was subordinate to the
applications filed on December 30, 1948.
On November. 7, 1949, the land applied for was included in a 5-year

special-use' permit issued by this Department to the Department of
the Army. It was desired by the Army for inclusion in an antiaircraft firing range.
The fact that this Department had pending before it on November
7,1949, applications from the appellant and other persons who desired
to lease this land for oil and gas development did not bar the Department from turning the land over to the Department of the Army for
military use. None of the applicants had any vested rights in the
land. This was certainly true of the' appellant, whose application.
was subordinate to other applications for the same land.
Applications for oil and gas leases on land subsequently included
in use permits issued for military or naval purposes have uniformly
been rejected by the Department. Elgyn 0. Snow, A-23980 (January
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31, 1945); E. . Clark et al., A-24159 (July 9, 1945); see, also, H. C.
Thomas, A-24610 (June 3, 1947).

In response to an inquiry from the Bureau of Land Management,
the Department of the Army reported on February 26, 1951, that
prospective military operations contemplated the exclusive use of the
land involved in the present application; that the granting of oil
and gas leases on land in the area' would interfere with military
operations; that the range is used every day and frequently at night;
and, accordingly, that a dual use of the property would present insurmountable obstacles. The Department of the Army requested that
applications for oil and gas leases on land in the area not receive
favorable consideration.
In view of the considerations mentioned above, Mr. Des Autels'
modified application was properly rejected.
Mr. Des Autels has requested that his application be suspended
until such time as the Department of the Army no longer has' any
use for the land. Although the use permit involved in this case is
for a 5-year term rather than for an indefinite period, the present
indications are that, it will be necessary to extend the permit at the
end of the initial term. Moreover, even for a 5-year period, it is
undesirable as a matter of administrative practice to have applications for oil and gas leases remain on file in a suspended status. The
Department adheres here to the general rule that applications for oil
and gas leases on lands that are not available for leasing will be
rejected.
Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the decision of the Assistant Director of the Bureau of Land Management is affirmed.
MASTING. WHIT,

Solicitor.
EMMI USIBELLI

A-26277 (Supp.)

AND A. BEN SHALLIT

Decided December 6, 1951

Coal Prospecting Permit-Preference-Right
Coal ease-Nenana Coal
Field, Alaska-Appeal-Discretionary
Action-Delegated Secretarial
Authority.
Congress has not placed all land within the limits of the Nenana coal field4,
Alaska, outside the scope of the provisions of law relating to the issuance.
of coal prospecting permits on Alaskan land.
A coal prospecting permit may be issued on unclaimed land within the limits
of the Nenana coal field, Alaska, if such land is undeveloped from the stancd-

516

DECISIONS

OF THE

DEPARTMENT

OF THE INTERIOR

[60 I. D.

point of coal production and if prospecting or exploratory work on the land
is necessary to determine the existence or workability of coal deposits on the.
land.
The determination by a bureau official, under a delegation of authority from
the Secretary, that prospecting or exploratory work is necessary to determine
the workability of coal deposits on an unclaimed, undeveloped area of public
land involves an exercise of judgment, and an interested party who wishes
the head of the Department to reverse such a determination must take timely
action to bring the matter to the attention of the head of the Department.

Where a party protested against favorable action being taken by the Bureau
of Land Management on an application from another person for a coal
prospecting permit on an area of unclaimed, undeveloped land, and the
protest was dismissed and the prospecting permit was issued because it
was believed within the Bureau that prospecting work was necessary to
determine the workability of coal deposits on the land, and no appeal from
such actions was taken by the protestant to the head of the Department
within the time allowed him for that purpose, the discretionary Bureau
actions became final.
Where the holder of a coal prospecting permit, as the result of prospecting
work done on the land covered by the permit, has demonstrated that the

land contalis coal in commercial quantities and has submitted an application for a preference-right coal lease on the land, the long-established policy
of the Department permits the applicant to begin the commercial mining
of coal from the land without awaiting the actual issuance of a lease
to him.
Where the holder of a valid coal prospecting permit has complied with its
terms and has demonstrated through his prospecting work that the land
contains coal in commercial quantities, he is entitled as a matter of law
to a lease on the land covered by the permit.
SUPPLEMENTAL

DECISION

On October 24, 1951, Emil Usibelli filed a petition requesting, in
effect, reconsideration of a departmental decision (A-26277) dated
October 2, 1951,which dismissed Mr. Usibelli's protest against favorable action being taken on an application from A. Ben Shallit for
a preference-right coal lease on 1,120 acres of land described as see.
15 and the N'/2 and the SEI/4 of sec. 16, T. 12 S., R. 6 W., F. M.,

Alaska. This land is situated within the area commonly known as
the Nenana coal field.
A brief in opposition to the petition was filed on behalf of Mr.
Shallit. On October 31, 1951,counsel for both parties presented oral
argument on the petition.
A coal prospecting permit on the land involved in this controversy
was issued to Mr. Shallit under date of July 22, 1949. The issuance
of the permit was based, and the request for the issuance to Mr.
Shallit of a preference-right lease on the same land is based, upon
the statutory provision which is codified in 48 U. S. C., 1946 ed.,
sec. 444, and which reads in pertinent part as follows:
Where prospecting or exploratory work is necessary to determine the existence or workability of coal deposits in any unclaimed, undeveloped area in
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Alaska, thelSecretary of the Interior may issue prospecting permits for a term:
of not to exceed four years, under such rules and regulations and conditionsas to development as he mayprescribe,
* *
. for not to exceed two thousand
five hundred and sixty acres, and if within the time specified in said permit
the permittee shows to the Secretary of the Interior that the land containscoal in commercial quantities, the permittee shall be entitled to a lease * *

for all or any part of the land in his permit.

.

in the first place, the petitioner contends that, as a matter of.law,,
coal prospecting permits cannot be issued under section. 444 of Title
.48, United States Code, on any land within the area commonly known
as-the Nenana coal field, and, therefore, that the document which
was issued to Mr. Shallit in 1949 was only a purported prospecting
permit which was ineffective to confer anTyrights upon him respecting
the land covered by the document.
It is asserted by the petitioner, in connection with this point, that
none of the land within the limits of the Nenana coal field comes within the category of an "undeveloped area," as that term is used in section 444 of Title 48, United States Code. In support of this view,
the petitioner refers to the portions of sections 1 and 3 of the act of
October 20, 1914 (38 Stat. 741, 742; 48 U. S C., 1946 ed., sees. 432,

434), which provide, respectively, as follows:
That the Secretary of the Interior be, and hereby is, authorized and directed
to survey the lands of the United States in the Territory of Alaska known to be
valuable for their deposits of coal, preference to be given first in favor of surveying lands within those areas commonly known as the Bering River, Matanuska,
and Nenana coal fields, and thereafter to such areas or coal fields as lie tributary
to established settlements or existing or proposed rail or water transportation
lines
**
[Sec. 1.]
That the unreserved coal lands and coal deposits shall be divided by the Secre.tary of'the Interior into leasing blocks or tracts of forty acres each, or multiples
thereof, and in such form as in the opinion of the Secretary will permit the
most economical mining of the coal in such blocks,--but in no- case exceeding
two thousand five hundred and sixty acres in any one leasing block or tract;
and thereafter, the Secretary shall offer such blocks or tracts and the coal,
lignite, and associated minerals therein for leasing, and may award leases
thereof through advertisement, competitive bidding, or such other methods as
he may by general regulations adopt, to any person above the age of twenty-one
years who is a citizen of the United States, or to any association of such persons,
or to any corporation or municipality organized under the laws of the United

States or of any State or Territory thereof

*

*

*.

[Sec. 3.]

The petitioner reads the provisions of section 1 set out above as
constituting a declaration by the Congress that the entire area within
limits of the Nenana coal field is known to be valuable for coal, and he
believes that this takes the whole area outside any concept of an "un-developed area" as that term is used in section 444 of Title 48, United
States Code. The petitioner then proceeds to the conclusion that land
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within this area can be. made available for coal development only
pursuant to leases issued under the quoted portion of section 3. Thus,
it is the petitioner's view that the whole of the area within the limits
of the Nenana oal field is, in effect, withdrawn. by Congress from
the scope of the provisions of section 444 of Title 48, United States
,Code, authorizing the issuance' of coal prospecting permits on any
<'undeveloped area" in Alaska.
This Department's past administrative construction of the provi:sions of law mentioned in this supplemental decision has been contrary to the view urged by the petitioner. In its administration of
-these provisions of law, the Department has not regarded all land
within the limits of the Nenana coal field as necessarily outside the
scope of section 444 of Title 48, United States Code, and thus subject
'to coal development only under leases issued pursuant to section 3
-of the 1914 act. Section 444 has been in existence since March 4, 1921

(41 Stat.. 1363), and, since that date, a substantial number of coal
prospecting permits under the provisions of this legislation have
been issued by the Department on land within the area of the Nenana
coal field.' The earliest of these permits was issued on February
.15, 1922.
The petitioner's argument does not convince me that the Department's long-standing interpretation of section 444 of Title 48, United
States Code, as authorizing the issuance, in proper cases, of coal
prospecting permits on land within the area of the Nenana coal field
has been erroneous.
The legislation which is codified in section 444, Title 48, United
:States Code, was originally enacted on March 4, 1921 (41 Stat. 1363),

in the form of an amendment adding a proviso to section 3 of the act
of October 20, 1914.2 Thus, this authorization for the issuance of coal
I The following coal prospecting permits on land within the Nenana coal field have been
issued by the Department:

Permit No.

Date issued

Acreage

Permittee

Fairbanks 01068-Feb.
Fairbanks 01053-Feb.
Fairbanks 01060
-Fairbanks 01099-Feb.
Fairbanks 01091-May
Fairbanks 01100-June
Fairbanks 01105-June
Fairbanks 01104-Nov.
Fairbanks 04684-Aug.
Fairbanks 05084-Aug.

15,1922 200.00 Healy River CoalCorp.
16,1922 2,5600.00Broad Pass Coal& Dev. Co.
Apr. 29,1922 1,920.00 J Van Orsdel.
17,1923 2,560.00 Mt. McKinleyBitum. CoalCorp.
17,1923 1,280.00 M.Singleton.
23,1923 1,920.00 R. F. Roth.
28,1923 640.00 E. Van Kirk.
13,1923 1,280.00 R. Calderhead.
14,1942 2,562.54 Val Dievold.
20,1943 619.50 0. E. Maki,Mike Myntti.

Fairbanks 07345-July
Fairbanks07350-July
Fairbanks 06771
-May

1,1949 2,548.88 WilsonJ. Smith.
22,1949 1,120.00 A. B. Shallit.
24,1950 640.00 0. E. Maki,Nels Jackson.

Fairbanks 06089-Apr.
Fairbanks 06292-May

5,1946 1,120. 00 U. S. Army.
640.00 W. Wurtz.
14,1948

Fairbanks 01100was amendedOctober26,1923,to include an aggregateof 2,080acres.
The amendatory statute erroneously referred to the basic legislation as the act apIproved October "24", 1914.
2

15:

-

EgI

TUSIBELLI AND A. BEN

SHALLIT

519

December 6,1951

'prospecting permits was actually made a part of and was superim-

posed upon section 3 of the 1914 act, and it provided a means whereby
coal prospecting permits could be issued on any "undeveloped area"
in Alaska which otherwise met the requirements of the amendment,
including, of*course,-undeveloped areas which theretofore had been
open to coal development only under the leasing procedure provided
for in the original portion of section 3 enacted in 1914. I find nothing
in the language of the 1921 amendment, or in its legislative history,
which warrants the conclusion that Congress intended to except from
its provisions all' land within the limits of the Nenana coal field,
are or are not in fact unirrespective of whetherparticulartracts
developed from the standpoint of coal production. Hence, I do not
believe that the Department has acted improperly heretofore in taking
the view that each application for a coal prospecting permit under the
t921 amendment, whether it relates to land situated within the limits
of the Nenana coal field or elsewhere, is to be considered on its merits,
in relation to the facts of the particular case.
For the reasons indicated above, I regard as untenable, the petitioner's primary contention that the whole of the area known as the
Nenana coal field is necessarily outside the scope of the provisions of
section 444 of Title 48, United States Code, authorizing the issuance
of coal prospecting permits on undeveloped land in Alaska.

II
The petitioner's next contention is that, in any event, the coal prospecting permit involved in this controversy should not have been
issued to Mr. Shallit in view of the fact that, according to petitioner,
neither prospecting nor exploratory work was "necessary to determine the existence or workability of coal deposits" on the land covered
by the permit.
With regard to this point, the petitioner refers to official reports
by this Department which were outstanding at the time when the
prospecting permit was issued to Mr. Shallit and which showed
the presence of substantial quantities of coal on the land covered by the
Shallit prospecting permit, and he also refers to the fact that, at
the time of the issuance of the prospecting permit to Mr. Shallit,
successful coal-mining operations were being conducted on land
contiguous to that covered by the Shallit prospecting permit.
There appears to be no doubt that "the existence * * * of coal
deposits" on the land covered by the Shallit prospecting permit was
known at the time of the issuance of.the permit. This did not, however, necessarily require the disapproval of Mr. Shallit's application
for a coal prospecting permit. It will be noted that the use of the dis-
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junctive "or" in the statutory standard, "the existence or workability
*of coal deposits," made it necessary for the official who passed upon
Mr. Shallit's application for a coal prospecting permit to considereven though the existence of coal deposits on tho land applied for was
known-the question whether prospecting or, exploratory work was.
*"necessaryto determine the * * * workability" of the coal deposits:
oxithe land.
The record indicates that the prospecting permit was issued because of the belief of the Associate Director of the Bureau of Land
Management, who issued the permit under a delegation of Secretarial
authority, that prospecting was necessary in order to determine the
workability of the coal deposits on the land, from the standpoint of'
quantity and quality. The making of this determination involved
an exercise of judgment upon the part of the Associate Director. He
was aided in this respect by. advice which had been received from:
the Geological Survey in a report dated January 14, 1949.
If the petitioner believed that the Associate Director was mistaken
in deciding that prospecting was necessary in order to determine the
workability of the coal deposits on the land appliedfor by Mr. Shallit,.
*the petitioner should have taken advantage of his right to secure a
timely review of the matter by the head of the Department. It appears that the petitioner was cognizant of the pendency of Mr. Shallit's.
application for a coal prospecting permit, and that he filed. a protest
against the approval of the application. This protest was dismissed
by the Acting Director of the Bureau of Land Management in a
decision dated August 29, 1949.3 Formal notice of this action was
received by the petitioner on September 20, 1949. . The petitioner
then had a right to appeal to the head of the Department respecting
the dismissal of his protest, but he failed to. do so. Upon the expiration of the period allowed for the taking of such an appeal, the determinations made in the Bureau of Land Management regarding the
issuance of the coal prospecting permit to Mr. Shallit and the dismissal
of the petitioner's protest became final.
Thus, a legal relationship between.the Government and Mr. Shallit,
under which he obtained as to the land involved in this controversy
the.rights provided for in section 444, Title 48, United States, Code,.
was created upon the issuance of the- coal prospecting permit to him
and the expiration of the period that was available to the petitioner
under the Department's Rules of Practice for the taking of an appeal
to the head of the Department with respect to the handling of the
The protest should: have been acted '1pen,of course, before any prospecting permit
-was issued to Mr. Shallit. In this connection. the record indicates that the prospecting
permit, although dated July 22, 1949, was not transmitted to Mr. Shallit until October 6,
1949. which was after the dismissal of Mr. Usibelli's protest.
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matter in the Bureau of Land Management. Obviously; the.'Shallit
prospecting permit could not be invalidated at this late date on a
dilatory showing by the petitioner that the officials of the Bureau
of Land Management were mistaken in concluding that prospecting
was necessary in order to determine the workability of the coal de-posits on the land.applied for by Mr. Shallit. An utterly chaotic
condition in administration would result if legal rights, established
as the result of the bona fide exercise of judgment by Bureau officials
in the performance of delegated Secretarial functions, were subject
to cancellation upon the basis of the, sort of belated review by the
head of the Department requested by the petitioner.
-0

f

R

-

0 0III:

The petitioner adverts to what he regards as the -unfairness of
issuing a coal prospecting permit to Mr. Shallit, in view of the fact
that, when the petitioner'discussed with representatives of the Department in 1946 his desire to obtain land in the Nenana coal field for
coal development, the Department's representatives did not mention
the possibility of his obtaining a coal prospecting permit, but, instead,
'only discussed the possibility of his obtaining a coal lease through
competitive bidding.
As stated in the departmental decision of October 2, 1951, the records of the Department indicate that the 1946 contacts with the petitioner revolved around his desire to obtain a coal lease on land within
the Nenana. coal field,
~dthat
the petitioner did not at that time
reveal any interest in obtaining a coal prospecting permit.
' Moreover, any objection of this sort that the petitioner may have
had to the issuance of a coal prospecting permit to Mr. Shallit should
have been brought to the attention of the head of the Department at
an appropriate time through the utilization of the appeal procedure
provided for that purpose. (See the discussion in part II above.)
As the Associate Director df the Bureau of Land Management had
lawful authority to issue a coal prospecting permit to Mr. Shallit on
the land involved in this controversy, it is now too late for the petitioner to seek to invalidate the permit upon the ground that the Bureau
official, in the exercise of his discretion, ought not to have issued the
permit.
IV

A' further argument is made by the petitioner to the effect that Mr.
with certain of the conditions prescribed in
his coal prospetii'g jprmit, and, therefore,.,that thepit
is Sujec't
to cancellation and cannot form a proper predicate for the -issuance

Shallit'has'
not coplie'd
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of a preference-right lease pursuant to section 444, Title .48, United
States Code, on the land covered by the permit.
The petitioner, in this connection, ref ers'to,the .fact that the coal
prospecting permit was issued to Mr. Shallit on the condition that he
would "remove from said premises only such coal * * * as may
be necessary to prospecting work," and on tle. condition that he would
"begin prospecting work within 90 days from date hereof and * * *
diligently prosecute the same during the period of such permit in accordance with the * * * best known methods.' The petitioner
asserts thatMr. Shallit has failed~to comply with these conditions.
A. With regard to the petitioner's contention that Mr. Shallit has
failed to comply with the condition in his coal prospecting permit to
the effect that he would "remove from said premises only such coal
tht M** as may be necessary to prospecting work," the record shows
that Mr. Shallit has mined 50,249.15tons of coal from the land covered
by his coal prospecting permit.
In coniection with this point, it appears that the miningof thesubstantial tonnage of coal ientioned in the'preceding paragraph was
begun in November 1950, several months after Mr. Shallit made 'application on July-5, 1950, for a preference-rit
coal lease on the land
covered by his coal prospecting permit.
In the administration of coal lands on the public domain, it has:
been the policy of the Department for many years to allow the holder
of a coal prospecting permit to begin the mining of coal in commercial
quantities from the land upon the filingof an' application for a preference-right coal lease on the same land. This goes back to a departmental decision dated Noveniber 11,1922, in the case of the 'ElkCoal
Company, A-3333,4 which involved a situation where a company holding a coal prospecting permit had minednmore than 25,000tons of coal
after the filing of an application for a preference-right coal lease on
the same land and prior to the issuance of a lease to the company.
The prospecting permit held by the company in thatcase, like the prospecting permit held by Mr. Shallit in the present case, contained a condition to the effect that the permittee would "remove from the premises
only' such coal, * * * ' as may be' 'necessaryto prospecting work."
In the departmental decision, First Assistant ''Secretary Finney stated:

**

No express provision is made in the regulations with respect to mining or to
the rate of royalty after the filing of a leasing application, but it was not contemplated that after a permittee had established the existence of coal in commercial quantities and had filed his application for a lease he should be required
to cease all mining operations, and in general, in, the absence. of.-some special

reason for contrary action in a particular case, it is believed that the rate of
royalty as fixed in the lease should be considered applicable from the date of the

application therefor.

-

'Seattle 04758, now Spokane 015591.
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The policy mentioned above was incorporated in departmental instructions issued on May 23. 1924 (50 L. D. 501), the following lan-

guage being used (p. 503)
Where a permittee has discovered coal and has applied for a lease, such application supersedes the permit, and when lease is granted it relates back to the
time of: application. There can be no interval, for the permittee must account
for the coal in accordance with the terms of his permit until lease is applied for,
and thereafter in accordance with the terms of the lease.
* *

The rule that an application for a preference-right coal lease supersed6s the coal prospecting permit on which it is. based was reaffirmed
as recently as June 12, 1951, in the case of Leonard E. Hinkley and

Stevens T. Harris, A-26187.
Although the precedents cited above respecting the point now under
consideration related to coal prospecting permits issued on lands in
the continental United States, they would be equally applicable to
coal prospecting permits issued on lands in Alaska. Except for the
length of time for which coal prospecting permits may be issued, the
statutory provisions governing the issuance of coal prospecting permits on lands in Alaska are the same as the statutory provisions governing such permits on lands in the United States. See 48 U. S. C.,
1946-ed., sec. 444, and 30 U. S. C., 1946 ed., Supp. IV, sec. 201 (b).

Likewise, the provisions of the departmental regulation (43 CFR
70.4) defining the rights. of permittees under coal prospecting permits
on Alaskan lands are the same as the provisions of the departmental
regulation (43 CFR 193.20, 16 F. R. 2892) defining the rights of
permittees under coal prospecting permits issued on lands in the
continental United. States; and the same language respecting the point
now under consideration is used in coal prospecting permits on Alaskan lands and in coal prospecting permits on lands in the continental
United States.
Inasmuch as the mining of coal in commercial quantities by Mr.
Shallit from the land covered by his coal prospecting permit did not
occur until after the filing on July , 1950, of his application for a
preference-right coal lease on the same land, his action in proceeding
with the development of the property on a commercial basis was in
accordance with the long-established departmental policy of regarding such development as permissible after the filing by a permittee
pi! n application for a preference-right coal lease.. Hence, the Denartment would not be justified in departing from its previous policy,
extending over a period of many years, by attempting in this case to
rQnnel Mr. Shallit's coal prospecting permit upon the ground that,
prior to the actual receipt of a coal lease, he removed coal in commercial quantities from the land covered by his coal prospecting permit.
B. We turn now to the petitioner's contention that Mr. Shallit has
failed to comply with the condition in his prospecting permit to the
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effect that he would "begin prospecting work within 90 days from
date hereof and d * * diligently prosecute the same during the
period of such permitin accordance with the *: *
best known

-methods."
The record indicates that, although Mr. Shallit's prospecting permit
was issued under the-date of July 22, 1949, the permit actually was
-not transmitted to Mr. Shallit until October 6, 1949. At Mr. Shallit's
request, the manager of the district land officeat Fairbanks thereafter
granted to him an extension until June 1, 1950, of the time for the
beginning of prospecting work under the permit. This action appears
-to have been proper under the circumstances, and it is ratified. n this
-connection, it should be noted that, at the time of the receipt of the
prospecting permit by Mr. Shallit, the 90-day period mentioned in
,the permit for the beginning of the prospecting work was about to
,expire, and, in addition, that the onset of severe winter weather was
imminent. Compliance with the 90-day requirement in the permit
with regard to the beginning of prospecting work was infeasible
because of the delay in delivering the prospecting permit to Mr.
mShallit.

The record contains copies of reports submitted by Mr. Shallit to
the district mining supervisor -in Juneau for each month fom March
1950 through September 1951. These reports, which were sworn to
'by Mr. Shallit, indicate the extent of the prospecting and exploratory
work performed each month upon the area covered by the prospecting permit, prior to the beginning of the commercial mining of coal

-fron'thearea.
According to Mr. Shallit's monthly reports for March and April
-1950,Mr. Shallit made engineering and economic studies regarding
the area covered by the permit'and the preparation and transportation
of coal, and he also made a reconnaissance study of the geology of the
-area. Corroborating evidence is provided by a report from the district mining supervisor at Juneau, which states that in April 1950
Mr. Shallit conferred with the supervisor relative to prospecting and
marketing studies which Mr. Shallit was making.
The monthly reports which Mr. Shallit submitted for May and
June 1950 state that the prospecting and exploratory work completed
,during these months consisted of detailed mapping of surface exposures, tracing of outcrops and the exposure of cross sections by
surface trenching,5 measurement of the thickness of exposures, geologiThe nature of the trenching was subsequently explained by Mr. Shallit in a deposition,
a copy of which was furnished to the Department by the, petitioner. According to Mr.
Shailit, it consisted in the digging of holes which varied in size from "6 inches to 81A feet
deep?' and from "2 feet wide to 5 or10 feet wide." Mr: Shallit described at least S different locations within the permit area where he had dug these holes. A report in the.trcord
indicates that the district mining supervisor and the territorial mining inspector inspected
the permit area in September 1950 and noted a'series of 10 pits and trenches'whichlihad
,been dug
rder to ch'eckthe geological structures
u
and expose coal within the permtjarea.
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cal interpretation of the continuation of beds, detailed study of transportation and lading-site problems, and completion of; engineering
reports. On June 26;,1950,Mr. Shallit submitted to the districtdinining supervisor a proposed development and mining plan,, called a
status report, which dealt with various technical problems involved in
mining 'the area covered by the permit. Eight detailed maps were
enclosed with the report.
Mr. Shallit's monthly reports for the period from July 1950
through October 1950 show that trenching and stripping operations
within the permit area were carried on, and that a road, camp buildings, a loading site, and at least six bridges were built. A corroborating report from the district mining supervisor indicates that Mr.,
Shallit's prospecting operations during this period uncovered a bed
of coal approximately 350 feet long in the footwall of bed number 1;
that experimental stripping was performed on beds numbered 2 3,
and 6; that the coal in bed number 2 was frozen; and that bed number
3 had been trenched with a bulldozer.
Mr. Shallit's subsequent monthly reports indicate that the commercial mining of coal (under his application for a preference-right
coal lease) began in November 1950.

Controverting evidence has been submitted by the petitioner in
the form of affidavits from himself and three other persons stating,
in substance, that on or about August 1, 1950, they examined parts
of the area covered by Mr. Shallit's prospecting permit and found no
evidence to indicate that any prospecting had been done by Mr. Shallit
within the area. In addition, the petitioner's affidavit stated that he
had examined the permit area from the air aid had found-no evidence
that prospecting work had been done by Mr. Shallit.
Upon considering the whole record, it is concluded that the preponderance of the evidence supports the finding that, during the
period between June 1, 1950 (when Mr. Shallit was required to begin
his prospecting operations under the permit, as modified), and the
beginning of the commercial mining of coal from the permit area in
November 1950pursuant to Mr. Shallit's application for a preferenceTight coal lease, Mr. Shallit complied with the condition in his prospecting permit to the eflect that he would "diligently prosecute" piospecting work on the permit area in accordance with the "best known
methods," and that, as a result of Mr. Shallit's operations, it was
demonstrated that the land contains coal in commercial quantities.
That being so, Mr. Shallit is entitled, under the provisions of 4k.'
U. S. C., 1946 ed., sec. 444, to a lease on the land covered by his coal

prospecting permit.
948955-54
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-For the r6asons indicated above, it' is concluded that no error was
made in the departmental decision dated October 2,11951. :
Therefore, pursuant to the authority delegated to the Solicitor by
the; Sacretary of te

Interior

(sec. 23, Order No. 2509;- 14 F. R. 307),

,the, petition, for reconsideration, of the departmental
(A-26277) dated October 2, 1951,is denied.

decision

M'TfiN G. WmTE

Solicitor.

